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I.  Introductory 

1.  Definition. — In  order  to  constitute  a  larceny  there  must  be  a 
trespass  in  the  taking  ^  and  a  simultaneous  combination  of  unlawful 
taking,  asportation,  and  felonious  intent.*  Larceny,  which  is  a  felony 
at  common  law,*  is  an  offense  against  the  right  of  property*  and 
may  be  committed  in  any  place,  public  or  private,  in  a  highway,  or 
in  the  dwelling  of  the  owner.*  It  was  defined  by  Blackstone  as  "the 
felonious  taking  and  carrying  away  of  the  goods  of  another,"  and, 
though  this  definition  has  frequently  been  quoted  by  the  courts,* 
it  is  generally  conceded  to  be  defective  in  omitting  the  words  "without 

1.  Lunsford  v.  Dietrich,  93  Ala.  565,   N.  E.  35,  46  A.  S.  R.  418. 

9  So.  308,  30  A.  S.  R.  79;  State  v.  6.  Griggs  v.  State,  58  Ala.  425,  29 
Setter,  57  Conn.  461,  18  Atl.  782,  14  Am.  Rep.  762  and  note;  Simmons  v. 
A.  S.  R.  121 ;  People  v.  Hoban,  240  111.  State,  73  Ga.  609,  54  Am.  Rep.  885. 
303,  88  N.  E.  806, 16  Ann.  Cas.  226,  22  6.  State  v.  Hawkins,  8  iPort.  (Ala.) 
L.R.A.(N.S.)  1132 ;  State  V.  Casey,  207  461,  33  Am.  Dec.  294  and  note;  Ed- 
Mo.  1,  105  S.  W.  645,  123  A.  S.  R.  monds  v.  State,  70  Ala.  8,  45  Am.  Rep. 
367,  13  Ann.  Cas.  878;  Thome  v.  67;  State  v.  Parker,  34  Ark.  158,  36 
Turck,  94  N.  Y.  90,  46  Am.  Rep.  126;  Am.  Rep.  5;  State  v.  Soward,  83  Ark. 
Robinson  v.  State,  1  Cold.  (Tenn.)  264,  103  S.  W.  741,  119  A.  S.  R.  136, 
120,  78  Am.  Dec.  487  and  note.  13    Ann.    Cas.    79,    11    L.R.A.(N.S.) 

2.  Cooper  v.  Com.,  110  Ky.  123,  60  1117;  Tyler  v.  People,  Breese  (111.) 
S.  W.  938,  96  A.  S.  R.  426,  52  L.R.A.  293,  12  Am.  Dec.  176 ;  State  v.  Craige, 
136.  89  N.  C.  475,  45  Am.  Rep.  698;  Dig- 

8.  Sneed  v.  State,  5  Ark.  431,  41  nowitty  v.  State,  17  Tex.  621,  67  Am. 
Am.  Dec.  102.  Dec.  670;  State  v.  Chambers,  22  W. 

4.  Beasley  v.  State,  138  Ind.  552,  38    Va.  779,  46  Am.  Rep.  550. 
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the  consent  of  the  owner/' '  as  it  is  the  essence  of  the  offense  that 
the  taking  be  against  his  will.*  Mr.  East,  in  his  Crown  Law,  defines 
larceny  as  "the  wrongful  or  fraudulent  taking  and  carrying  away, 
by  any  person,  of  the  mere  personal  goods  of  another,  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's)  own  use, 
and  make  them  his  own  property,  without  the  consent  of  the  owner,"  • 
but  this  definition  also  has  been  criticised  as  incomplete,  in  that  it 
does  not  define  the  meaning  of  the  word  "felonious,"  which,  it  is 
explained,  means  that  there  is  no  color  of  right  or  excuse  for  the 
act  and  that  the  intent  must  be  to  deprive  the  owner  permanently 
of  his  property.  ^^  In  view  of  the  definitions  referred  to  and  various 
others  of  a  similar  character,  it  would  seem  that  larceny  might 
be  satisfactorily  defined  as  the  felonious  taking  by  trespass  and  carry- 
ing away  of  the  goods  of  another,  without  the  consent  of  the  latter, 
and  with  the  felonious  intent  permanently  to  deprive  the  owner  of 
his  property  and  to  convert  it  to  his,  the  uier's,  own  use.^* 

2.  Scope  of  Article. — ^As  indicated  in  the  foregoing  analysis  this 
article  deals  only  with  simple  larceny,  that  is,  the  criminal  taking  by 
one  person  of  the  property  of  another  where  the  act  is  not  accompa- 
nied by  circumstances  of  aggravation,  such  as  the  use  of  force  or  break- 
ing into  houses.  The  treatment  also  includes  criminal  responsibility 
for  receiving  stolen  goods,  and  the  civil  rights  and  liabilities  which 
grow  out  of  larcenies,  such  as  the  title  of  purchasers  from  a  thief, 
and  the  right  of  the  owner  of  stolen  goods  to  sue  the  thief.  The 
circumstances  of  aggravation  referred  to  above  differentiate  larceny 
in  its  simple  form  from  compound  larcenies  which  are  treated  under 
their  proper  titles. *•     Other  matters  related  to  this  subject  but  also 

7.  Note :  57  Am.  Dec.  271.  App.  270,  61  Am.  Rep.  309  and  note. 

8.  Defreae  v.  State,  3  Heiak.  (Tenn.)       Note:  57  Am.  Dec.  271. 

53,  8  Am.  Rep.  1.  11.  Edmonds  v.  State,  70  Ala.  8,  45 

9.  Griggs  V.  State,  58  Ala.  425,  29  Am.  Rep.  67;  Black  v.  State,  83  Ala. 
Am.  Rep.  762  and  note;  State  v.  81,  3  So.  814,  3  A.  S.  R.  691;  Brown 
South,  28  N.  J.  L.  28,  75  Am.  Dec.  v.  United  States,  35  App.  Cas.  (D.  C.) 
250;  State  v.  Davis,  38  N.  J.  L.  176,  548,  Ann.  Cas.  1912 A  388;  People  v. 
20  Am.  Rep.  367;  Bassett  v.  Spofford,  Hoban,  240  lU.  303,  88  N.  E.  806,  16 
45  N.  Y.  387,  6  Am.  Rep.  101;  State  Ann.  Cas.  226,  22  L.R.A.(N.S.)  1132; 
V.  Roper,  14  N.  C.  473,  24  Am.  Dec.  Adams  v.  Com.,  153  Ky.  88, 154  S.  W. 
268;  Berry  v.  State,  31  Ohio  St.  219,  381,  44  L.R.A.(N.S.)  637;  Worthing- 
27  Am.  Rep.  506;  State  v.  Chambers,  ton  v.  State,  58  Md.  403,  42  Am.  Rep. 
22  W.  Va.  779,  46  Am.  Rep.  550.  338 ;  Canton  Nat.  Bank  v.  American 

Notes:   57  Am.  Dec.  271;  30  Am.  Bonding,   etc.,   Co.,  Ill   Md.   41,   73 

Rep.  169.  Atl.  684,  18  Ann.  Cas.  820  and  note ; 

10.  State  V.  South,  28  N,  J.  L.  28,  State  v.  South,  28  N.  J.  L.  28,  75  Am. 
75  Am.  Dec.  250;  State  v.  Powell,  103  Dec.  250  and  note;  State  v.  Chambers, 
N.  C.  424,  9  S.  E.  627, 14  A.  S.  R.  821,  22  W.  Va.  779,  46  Am.  Rep.  550. 

4  L.R.A.  291  and  note;  Berry  v.  State,       Note:  88  A.  S.  R.  561. 
31  Ohio  St.  219,  27  Am.  Rep.  506;       12.  See  Burglary,  vol.  4,  p.  414; 
Defrese  v.  State,  3  Heisk.  (Tenn.)  53,   Piracy;  Robbery. 
8  Am.  Rep.  1;  Wilson  v.  State,  18  Tex. 
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treated  elsewhere  axe  the  criminal  misappropriation  of  goods  or  funds 
held  as  agent,  trustee,  etc.,^*  and  cheating.^^ 

3.  Kinds  and  D^;rees  of  Larceny. — ^At  the  common  law  larceny 
is  distinguished  as  either  simple  larceny,  which  is  plain  theft  unac- 
companied with  any  other  atrocious  circumstances;  or  mixed  or  com- 
pound larceny,  which  also  includes  in  it  the  aggravation  of  a  taking 
from  one's  house  or  person.  Simple  larceny  at  common  law  was  also 
divided  into  grand  larceny,  where  the  property  stolen  exceeded  in 
value  twelve  pence,  and  petit  larceny,  where  the  value  was  twelve 
petice  or  under,  but  both  were  felonies  and  were  distinguished  by  the 
punishments  inflicted,  that  of  grand  larceny  being  death,  and  of  petit 
larceny  whipping  or  some  corporal  punishment^*  In  distinguishing; 
between  grand  and  petit  larceny  the  criterion  of  value  has  been  said 
to  be  the  price  which  the  subject  of  the  larceny  would  bring  in  open 
market.^*  In  some  jurisdictions  the  measure  of  value  of  commercial 
paper  for  the  purpose  of  graduating  the  offense  of  larceny  is  prescribed 
by  statutes.  The  few  cases  presenting  the  question  in  other  jurisdic- 
tions throw  very  little  light  on  the  question.^'  It  has  been  held  that 
the  value  of  a  check  for  the  purpose  of  determining  the  degree  of 
the  crime  is  the  face  value  thereof.*®  On  the  other  hand  it  has 
been  held  that  its  value  is  purely  a  question  for  the  determination 
of  the  jury.**  Where  there  is  one  continuing  transaction  so  that 
the  larceny,  although  consisting  of  the  taking  of  several  different 
articles,  may  be  considered  as  one  crime,  the  aggregate  value  of  the 
property  taken  is  to  be  used  in  determining  the  grade  of  the  offense ;  *• 
but  if  several  distinct  larcenies  have  been  committed  from  different 
owners,  the  grade  of  the  offense  must  be  determined  by  the  value 
of  the  article  taken  by  a  distinct  larceny.*  In  some  jurisdictions 
the  distinction  between  grand  and  petit  larceny  has  been  abolished,^ 
although  frequently  the  controlling  statute  makes  the  crime  of  steal- 
ing a  specific  article  a  felony  irrespective  of  its  value.' 

4.  Principals  and  Accessories. — The  mere  concurrence  of  the  minds 
of  persons  in  pursuance  of  a  previously  formed  design  to  commit 
theft  does  not  alone  constitute  them  principals.  To  constitute  a  prin- 
cipal in  crime  there  must  be  presence  or  participancy,  or  the  doing  of 

13.  See  Embezzlement,  vol  9,  p.  73  Atl.  993,  23  L.RA.(N.S.)  1063. 
1262.  19.  Burrows  v.  State,  137  MdL  474, 

14.  See  False  Pretenses,  vol.  11,  37  N.  E.  271,  45  A.  S.  E.  210. 

p.  825.  20.  Woods  v.  People,  222  IlL  293,  78 

15.  State  V.  Chambers,  22  W.  Va.  N.  E.  607,  113  A.  S.  B.  415,  6  Ann, 
779,  46  Am.  Eep.  550.  Cas.  736,  7  L.R.A.(N.S.)  520  and  note. 

16.  Woods  V.  People,  222  111.  293,  1.  State  v.  Maggard,  160  Mo.  469, 
78  N.  E.  607, 113  A.  S.  R.  415.  6  Ann.  61  S.  W.  184,  83  A.  S.  R.  484. 

Cas.  736,  7  L.R.A.(N.S.)  520;  State  v.       2.  State  v.  Gaston,  73  N.  C.  93,  21 

Doepke,  68  Mo.  208,  30  Am.  Rep.  785.  Am.  Rep.  459. 

17.  Note:  23  L.R.A.(N.S.)  10()4.  3.  Adams  v.  State,  60  Fla.  1,  63  So. 
.    18.  State  V.  McClellan,  82  Vt.  361,  451,  Ann.  Cas.  1912B  1209. 
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some  act  at  the  time  of  the  commission  of  the  crime  in  furtherance 
of  the  common  design.*  Thus  proof  that  subsequently  and  without 
complicity,  but  with  knowledge  that  the  property  was  stolen,  the 
defendant  aided  the  taker  to  dispose  of  it,  will  not  warrant  convic- 
tion as  a  principal.*^  Likewise  if  property  was  taken  and  the  person 
charged  had  advised  or  had  performed  acts  of  an  accomplice  before- 
hand, but  was  not  present  at  the  time,  he  is  not  guilty  as  a  principal.* 
But  it  has  been  held  that  one  may  be  a  principal  in  the  crime  of 
larceny  although  the  crime  is  complete  as  to  others  when  he  receives 
from  those  others  stolen  property  and  carries  it  away.' 

5.  Attempts. — ^The  question  whether  an  attempt  has  been  made  to 
commit  a  crime  is  determinable  solely  by  the  condition  of  the  actor's 
mind  and  his  conduct  in  the  attempted  consummation  of  his  design. 
Whenever  the  animus  furandi  exists,  followed  by  acts  apparently 
affording  a  prospect  of  success  and  tending  to  render  the  commission 
of  the  crime  effectual,  an  attempt  has  been  committed.  Thus  to 
constitute  an  attempt  to  commit  larceny  from  the  person  there  must 
be  some  one  from  whom  the  property  may  be  taken,  an  intent  to 
take  it  against  the  will  of  the  owner,  and  some  act  performed  tending 
to  accomplish  it;  and  when  these  things  concur  an  attempt  has  been 
committed  whetlier  property  could  in  fact  have  been  taken  or  not.® 
Attempts  to  commit  crime  have  been  discussed  generally  in  another 
place.* 

6.  Distinguished  from  Other  Crimes. — ^The  distinction  between  lar- 
ceny and  embezzlement  has  been  broken  down  in  many  jurisdictions 
by  statutes  which  classify  acts  constituting  embezzlement  as  well  as 
those  constituting  larceny  under  the  one  head  of  larceny.**  However, 
in  some  jurisdictions  the  distinction  still  exists  although  the  two 
crimes  have  much  in  common.**  In  every  larceny  there  must  be  a 
trespass  in  the  original  taking  of  the  property,  whereas  embezzle- 
ment is  the  fraudulent  and  felonious  appropriation  of  another's  prop- 
erty by  a  person  to  whom  its  possession  has  been  intrusted,  or  into 
whose  hands  its  possession  has  lawfully  come.**    The  main  difficulty 

4.  See  AocESSORiES,  vol.  1,  p.  139.  Pitsnogle  v.  Com.,  91  Ya.  808,  22  S. 

6.  Boyd  V.  State,  24  Tex.  App.  570,  E.  351,  50  A.  S.  R.  867. 

6  S.  W.  853,  5  A.  S.  R.  908.  Note :  88  A.  S.  R.  583. 

6.  McAlester  v.  State,  45  Tex.  Crim,  See  Embezzlement,  vol.  9,  p.  1266. 
258,  76  S.  W.  760,  108  A.  S.  R.  958.  11.  State  v.  Casey,  207  Mo.  1,  105 

7.  Conner  v.  State,  25  Ga.  615,  71  S.  W.  645,  123  A.  S.  R.  367,  13  Ann. 
Am.  Dec.  184  and  note.  Cas.  878. 

8.  People  V.  Moran,  123  N.  Y.  254,  12.  Colip  v.  State,  163  Ind.  584,  65 
25  N.  E.  412,  20  A.  S.  R.  732  and  note,  N.  E.  739,  74  A.  S.  R.  322  and  note; 
10  L.R.A,  109.  State  v.  Casey,  207  Mo.  1,  105  S.  W. 

Note:  41  Am.  Rep.  492.  645,  123  A.  S.  R.  367,  13  Ann.  Cas. 

9.  See  Criminal  Law,  vol.  8,  p.  276.   878;  Aabel  v.  State,  86  Neb.  711,  126 

10.  Colip  V.  State,  153  Ind,  584,  65   N.  W.  316,  136  A.  S.  R.  719. 
N.  E.  739,  74  A.  S.  R.  322  and  note; 
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in  distinguishing  between  larceny  and  embezzlement  lies  in  deter- 
mining in  a  particular  case  whether  there  was  a  trespass  in  the  original 
taking  which  i^  a  wrong  to  the  possession.**  The  distinction  between 
larceny  and  false  pretenses  is  a  very  nice  one  in  many  instances. 
In  some  of  the  old  English  cases  the  difference  is  more  artificial 
than  real,  and  rests  purely  on  technical  grounds.  Much  of  this 
nicety  is  doubtless  owing  to  the  fact  that  at  the  time  many  of  the 
cases  were  decided  larceny  was  a  capital  felony  in  England,  and 
the  judges  naturally  leaned  to  a  merciful  interpretation  of  the  law 
out  of  a  tender  regard  for  human  life.  The  correct  distinction  in 
cases  of  this  kind  seems  to  be,  that  if  by  means  of  any  trick  or 
artifice  the  owner  of  property  is  induced  to  part  with  the  possession 
only,  still  meaning  to  retain  the  right  of  property,  the  taking  by  such 
means  will  amount  to  larceny;  but  if  the  owner  part  with  not  only 
the  possession  of  the  goods  but  the  right  of  property  in  them  also, 
the  oflFense  of  the  party  obtaining  them  will  not  be  larceny,  but  the 
ofi'ense  of  obtaining  goods  by  false  pretenses.**  A  test  for  distin- 
guishing, in  a  given  instance,  between  larceny  and  obtaining  prop- 
erty, other  than  money,  by  false  pretenses  is  whether  the  offender 
could  confer  a  good  title  on  another  by  the  sale  and  delivery  of  the 
property.  If  he  could  the  crime  is  obtaining  property  by  false  pre- 
tenses. If  he  could  not  the  crime  is  larceny.**  All  distinction  be- 
tween the  two  crimes  of  obtaining  property  by  false  pretenses  and 
larceny  has  been  abolished  in  some  jurisdictions.**  The  distinction 
between  robbery  and  larceny  lies  in  the  fact  that  robbery,  which  is 
an  aggravated  larceny,  is  committed  by  unlawfully  and  feloniously 
taking  property  from  the  person  or  presence  of  another  by  force  or 
violence  or  fear  of  injury,  while  in  larceny  these  elements  are  lack- 
ing.*' And  in  larceny  it  is  not  essential  that  the  property  be  taken 
from  the  person  or  presence  of  another.  But  a  crime  may  be  lar- 
ceny notwithstanding  force  is  used  to  take  property  from  the  person 

13.  Holbrook  v.  State,  107  Ala.  154,  Y.  90, 46  Am.  Rep.  126;  State  v.  Ryan, 
18  So.  109,  64  A.  S.  R.  65;  Com.  v.  47  Ore.  338,  82  Pac.  703,  1  L.R.A. 
Ryan,  155  Mass.  523,  30  N.  E.  364,  31  (N.S.)  862  and  note;  Com.  v.  Eichel- 
A.  S.  R.  560,  15  L.R.A.  317.  berger,  119  Pa.  St.  254,  13  Atl.  422,  4 

Notes :  98  Am.  Dec  126 ;  88  A.  S.  R.  A.  S.  R.  642 ;  Robinson  v.  State,  1 

575.  Cold.  (Tenn.)  120,  78  Am.  Dec.  487. 
See  infra,  par.  44  et  seq.  Notes :  57  Am.  Dec.  278 ;  25  A.  S. 

14.  People  V.  Rae,  66  Cal.  423,  6  R.  391;  88  A.  S.  R.  571. 

Pac.  1,  56  Am.  Rep.  102;  Aldrich  v.  See  also  False  Pretenses,  vol.  11, 

People,  224  HI.  622,  79  N.  E.  964,  115  p.  828. 

A.  S.  R.  166,  8  Ann.  Cas.  284, 7  L.R.A.  15.  Zink  v.  People,  77  N.  Y.  114,  33 

(N.S.)    1149;    State  v.   Dobbins,   152  Am.  Rep.  589. 

Ta.   G32,   132  N.  W.  805,  42  L.R.A.  16.  Zink  v.  People,  77  N.  Y.  114,  33 

(N.S.)  735;  State  v.  Buck,  186  Mo.  15,  Am.  Rep.  589. 

84  S.  W.  951,  2  Ann.  Cas.  1007  and  17.  State  v.  Parker,  262  Mo.  169, 

note ;  Zink  v.  People,  77  N.  Y.  114,  33  170  S.  W.  1121,  L.R.A.1915C  121.  See 

Am.  Rep.  589 ;  Thome  v.  Turck,  94  N.  Robbery. 
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of  another.  It  is  larceny  and  not  robbery  to  pick  another^s  pocket, 
where  the  only  force  used  is  that  necessary  to  lift  and  remove  the 
thing  from  the  pocket.^® 

II.  Essential  Elements 

Taking 

7.  In  General. — ^To  take  signifies  to  lay  bold  of,  to  seize  or  grasp  in 
some  manner.  ^^  And  in  larceny  there  must  be  such  a  taking  that 
the  accused  will  acquire  dominion  over  the  property.*®^  While  the 
severance  of  the  possession  of  the  owner,  and  the  actual  possession 
of  the  wrongdoer,  may  be  but  for  a  moment,  and  while  the  length  of 
time  they  continue  is  not  important,  still  as  appreciable  facts  they 
must  exist.^  Hence  if  one  intending  to  steal  property  abandon  the 
enterprise  before  having  acquired  dominion  of  the  property,  he  is 
not  guilty  of  the  oflFense  of  larceny,  though  he  may  be  convicted 
of  an  attempt  to  commit  it.'  The  taking  may  be  constructive,  how- 
ever,* as  where  the  possession  is  obtained  by  fraud,  trick  or  deception.* 

8.  Lucri  Causa. — ^There  is  some  authority,  especially  among  the 
earlier  decisions,  to  the  effect  that  the  taking  must  have  been  lucri 
causa,  that  is,  for  the  sake  of  gain  or  pecuniary  advantage  to  the 
taker.*  This  doctrine  is  illustrated  where  a  person  was  indicted  for 
the  larceny  of  a  slave,  it  being  held  that  the  indictment  could  not 
be  supported  by  proof  that  defendant  took  the  slave  from  the  posses- 

18.  Adams  v.  Com.,  153  Ky.  88, 164  717;   State  ▼.  Chambers,  22  W.  Va. 
S;  W.  381,  44  L.R.A.(N.S.)  637.  779,  46  Am.  Rep.  550. 

19.  State  v.  Chambers,  22  W.  Va.  Notes:  67  Am.  Dec.  271;  11  A.  S. 
779,  46  Am.  Rep.  550.  R.  19 ;  88  A.  S.  R.  561,  565. 

Note :  88  A.  S.  R.  561.  1.  Molten  v.  State,  105  Ala.  18,  16 

20.  Edmonds  v.  State,  70  Ala.  8,  45  So.  795,  63  A.  S.  R.  97  and  note ; 
Am.  Rep.  67  and  note;  Frazier  v.  Com.  v.  Luckis,  99  Mass.  431,  96  Am. 
State,  85  Ala.  17,  4  So.  691,  7  A.  S.  Dec.  769  and  note;  Harrison  v.  People, 
R.  21  and  note;  Thompson  v.  State,  94  50  N.  Y.  518,  10  Am.  Rep.  517. 
Ala.  535,  10  So.  520,  33  A.  S.  R.  145  2.  Edmonds  v.  State,  70  Ala.  8,  45 
and  note;  Molton  v.  State,  105  Ala.  Am.  Rep.  67  and  note. 

18,  16  So.  795,  53  A.  S.  R:  97  and  Note:  88  A.  S.  R.  584. 

note;  Adams  v.  Com.,  153  Ky.  88,  154  3.  Frazier  v.   State,  85  Ala.  17,  4 

S.  W.  381,  44  L.R.A.(N.S.)  637;  Can-  So.  691,  7  A.  S.  R.  21  and  note, 

ton  Nat.  Bank  v.  American  Bondiug,  Notes:  11  A.  S.  R.  19;  88  A.  S.  R. 

etc.,  Co.,  Ill  Md.  41,  73  Atl.  684,  18  661. 

Ann.  Cas.  820;  McDaniel  v.  State,  8  4.  Frazier  v.  State,  86  Ala.  17,  4 

Smedes   &  M.    (Miss.)    401,   47   Am.  So.  691,  7  A.  S.  R.  21  and  note. 

Dec.  93  and  note;  People  v.  Call,  1  Note:  67  Am.  Dec.  271. 

Denio  (N.  Y.)  120,  43  Am.  Dec.  655  5.  State  v.  Hawkins,  8  Port.  (Ala.) 

and    note;    People   v.    Anderson,    14  461,  33  Am.  Dec.  294  and  note;  Wil- 

Johns.  (N.  Y.)  294,  7  Am.  Dec.  462;  son  v.   State,  18  Tex.  App.  270,  61 

State  V.  Roper,  14  N.  C.  473,  24  Am.  Am.  Rep.  309  and  note. 

Dec.   268;   Harris   v.   State,   29   Tex.  Notes:  57  Am.  Dec.  274;  88  A.  S. 

App.  101,  14  S.  W.  390,  25  A.  S.  R.  R.  605;  18  Ann.  Cas.  824. 
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sion  of  his  master  with  the  intention  of  ena^bling  him  to  obtain 
his  freedom  by  sending  him  to  a  free  state.*  This  view,  however, 
has  not  been  uniformly  favored  by  the  courts,  and  according  to  the 
weight  of  the  modem  decisions  the  element  of  personal  gain  to  the 
taker  or  to  some  third  person  is  not  essential,  it  being  regarded  as 
sufficient  if  there  is  an  intention  permanently  to  deprive  tiie  owner 
of  his  property,'  as  where  it  is  taken  with  the  intent  to  injure  or 
destroy  it.*  Thus  one  who  takes  property  and  destroys  it  for  the 
purpose  of  concealing  the  evidence  of  some  other  offense  may  be 
guilty  of  the  offense  of  larceny.*  But  the  element  of  personal  gain 
is  sometimes  eliminated,  by  statute,  as  where  the  offense  is  defined 
as  a  taking  of  property  by  the  defendant  "with  the  intent  to  appro- 
priate the  same  to  his  own  use  and  benefit.'*  *• 

9*  Trespass. — It  is  essential  that  there  should  be  a  trespass  to  the 
possession  of  the  owner.  Without  this  trespass  there  can  be  no  lar- 
ceny ;  **  and  there  can  be  no  trespass  unless  the  property  was  in  the 
possession  of  the  one  from  Whom  it  is  charged  to  have  been  stolen.** 
But  the  owner  need  not  have  the  actual  physical  possession  of  the 
property.  If  he  has  the  constructive  possession  at  the  time  of  the 
taking,  the  taking  against  his  will  constitutes  a  trespass  to  that  pos- 
session.** In  cases  where  the  owner  parts  with  his  property  volunta- 
rily and  with  knowledge  that  the  taker  intends  to  appropriate  it  to 
his  own  use  there  is  no  trespass  to  the  possession  and  no  larceny.*^ 

6.  State  V.  Hawkins,  8  Port.  (Ala.)  State  v.  Fanington,  59  Minn.  147,  60 
461,  33  Am.  Dec.  294  and  note.  N.  W.  1088,  28  L.R.A.  395;  State  v. 

7.  Canton  Nat.  Bank  v.  American  Casey,  207  Mo.  1,  105  S.  W.  645,  123 
Bonding,  etc.,  Co.,  Ill  Md.  41,  73  A.  S.  B.  367, 13  Ann.  Cas.  878;  People 
Atl.  684,  18  Ann.  Cas.  820  and  note;  v.  Anderson,  14  Johns.  (N.  Y.)  294, 
Delk  V.  State,  64  Miss.  77,  1  So.  9,  60  7  Am.  Dec.  462;  State  v.  Roper,  14 
Am.  Rep.  46 ;  State  v.  Ryan,  12  Nev.  N.  C.  473,  24  Am.  Dec  268 ;  Pritchett 
401,  28  Am.  Rep.  802;  State  v.  Davis,  v.  State,  2  Sneed  (Tenn.)  285,  62  Am. 
38  N.  J.  li.  176,  20  Am.  Rep.  367;  Dec.  468;  Wright  v.  State^  6  Yearg. 
Dignowitty  v.  State,  17  Tex.  521,  67  (Tenn.)  154,  26  Am.  Dec  258  and 
Am.  Dec  670.  note;  Topolewski  v.  State,  130  Wis. 

Notes:  57  Am.  Dec  274;  88  A.  S.  244,  109  N.  W.  1037,  118  A.  S.  R. 
R.  605;  18  Ann.  Cas.  824.  1019,  10  Ann.  Cas.  627  and  note,  7 

8.  Delk  V.  State,  64  Miss.  77,  1  So.  L.R.A.(N.S.)  756. 

9,  60  Am.  Rep.  46.  Note:  88  A.  S.  R.  566. 

Note:  88  A.  S.  R.  608.  12.  People  v.  Hoban,  240  III.  303, 

9.  Stegall  V.  State,  32  Tex.  Cnm.  88  N.  E.  806,  16  Ann.  Cas.  226,  22 
100,  22  S.  W,  146,  40  A.  S.  R.  761  L.R.A.(N.S.)  1132. 

and  note  13.  Note:  88  A.  S.  R.  566. 

10.  MiUer  ▼.  Oklahoma,  149  Fed.  14.  Topolewski  v.  State,  130  Wis. 
330,  79  C.  C.  A.  268,  9  Ann.  Cas.  389.  244,  109  N.  W.  1037,  118  A.  S.  R. 

11.  Edmonds  v.  State,  70  Ala.  8,  45  1019,  10  Ann.  Cas.  627  and  note,  7 
Am.  Rep.  67  and  note;  Holbrook  v.  L.R.A.(N.S.)   756. 

State,  107  Ala.  154,  18  So.  109,  54  As  to  the  necessity  that  property  be 
A.  S.  R.  65;  Canton  Nat,  Bank  v.  taken  against  the  "will  of  the  owner, 
American  Bonding,  etc,  Co.,  Ill  Md.  see  iofra,  par.  12.  As  to  consent  as  a 
41,  73  Atl.   684,  18  Ann.  Cas.  820 ;    defense,  see  infra,  par.  55. 
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The  necessity  for  a  trespass  in  larceny  makes  the  principal  distinc- 
tion between  that  crime  and  the  crime  of  embezzlement.^* 

10.  Open  or  Secret  Taking. — ^In  most  cases  the  taking  is  done 
secretly  or  stealthily,  but  it  is  not  necessary  that  the  act  be  thus  com- 
mitted to  constitute  the  crime,  for  if  the  offender  unlawfully  takes 
the  property  of  another  with  tlie  intent  to  appropriate  it  to  his  own 
use,  larceny  has  been  committed  notwithstanding  the  act  may  have 
bera  done  openly  and  even  with  the  knowledge  of  the  owner.  ^*  It 
is  sometimes  provided  by  statute  that  in  order  to  constitute  the  crime 
of  theft  from  the  person  the  property  must  be  privately  taken.  Such 
a  statute  has  been  held  to  refer  to  the  manner  of  taking  from  the 
person,  and  not  to  the  place  at  which  the  property  was  taken.  Hence, 
such  offense  may  be  committed  in  a  public  place  by  snatching  prop- 
erty, such  as  money,  from  the  hands  of  the  owner,  without  his  con- 
sent, and  with  intent  to  deprive  him  of  its  value,  and  so  suddenly 
33  not  to  allow  him  time  for  resistance.*^ 

11,  Actual  Taking  by  Accused. — The  taking  need  not  be  by  the 
hand  of  the  accused ;  if  he  procure  a  person  innocent  of  any  felonious 
mtent  to  take  the  goods  for  him,  his  oii'ense  will  be  the  same  as  if 
he  had  taken  the  goods  himself.*^  Thus  if  a  man  incites  an  insane 
person  or  a  child  or  an  innocent  agent  to  commit  a  larceny  in  his 
absence,  he  is  liable  to  the  same  extent  as  if  personally  present  at 
the  commission  of  the  crime;  and  this  is  so  even  if  he  was  all  the 
time  in  anotlier  jurisdiction.**  Likewise  one  who  proposes  a  scheme, 
and  puts  in  motion  the  forces  by  which  court  records  are  removed 
from  the  files  for  the  purpose  of  destroying  them,  is  guilty  as  prin- 
cipal throughout  the  transaction,  although  the  papers  are  actually 
removed  by  the  district  attorney  under  permission  of  a  judge  of  the 
court,  and  placed  in  the  custody  of  a  pubhc  oflicer  for  delivery  to 
the  one  who  wishes  them.*®  In  some  jurisdictions  it  is  not  neces- 
saiy  that  the  offender  should  actually  take  the  property  into  his 
physical  possession.*     Where  this  rule  prevails,  if  the  thief  has  the 

15.  See  supra,  par.  6.  "  v.  State,  55  Tex.  Crim,  481, 117  S.  W. 

16.  Notes:  57  Am.  Dec.  271;  88  A.   798,  131  A.  S.  R.  824. 

S.  R.  563;  4  L.R.A.  292.  Notes:  88  A.  S.  R.  664;  29  L.R.A. 

17.  Clemmous    v.    State,    39    Tex.    (N.S.)  39. 

Crim.  279,  45  S.  W.  911,  73  A.  S.  11.  19.  Com.  v.  White,  123  Mass.  430, 

923  and  note.  25  Am.  Rep.  116. 

18.  Aldrich  V.  People,  224  111.  622,  20.  People  v.  MUls,  178  N.  Y.  274, 
79  N.  E.  964, 115  A.  S.  R.  166,  8  Ann.  70  N.  E.  V86,  67  L.R.A.  131. 

Cas.   284   and   note,  7   L.R.A.(N.S.)       1.  Doss  v.  State,  21  Tex.  App.  505, 

1149 ;  Canton  Nat  Bank  v..  American  2  S.  W.  814,  67  Am.  Rep.  618 ;  Harris 

Bonding,   etc.,   Co.,   Ill   Md.   41,   73  v.  State,  29  Tex.  App.  101,  14  S.  W. 

Atl.  684,  18  Ann.  Cas.  820;  Com.  v.  390,  25  A.  S.  R.  717;  Farris  v.  State, 

White,  123  Mass.  430,  25  Am.  Rep.  55  Tex.  Crim.  481,  117  S.  W.  798,  131 

116;  Doss  V.  State,  21  Tex.  App.  506,  A.  S.  R.  824. 

2  S.  W.  814,  57  Am.  Rep.  618 ;  Farris       Note :  88  A.  S.  R.  561,  564,  565. 
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property  under  his  control,  with  power  to  take  it  into  his  axjtuai 
manual  possession,  there  is  a  sufficient  taking.* 

12.  Against  Will  of  Owner. — The  crime  always  includes  the  taking 
and  conversion  of  property  without  consent  of  the  owner.  It  involves 
a  trespass,  and  there  can  be  no  larceny  where  there  is  a  consent  to 
the  taking  of  the  property  with  the  intention  that  the  possession  and 
title  shall  pass.  Where  the  owner  voluntarily  parts  with  the  pos- 
session and  title,  the  crime  of  larceny  is  not  committed.*  And  it  is 
well  settled  that  where  one  comes  lawfully  into  possession  of  the 
goods  of  another,  with  his  consent,  a  subsequent  felonious  conversion 
of  them  to  his  own  use  witliout  the  owner's  consent  does  not  constitute 
larceny,  because  the  felonious  intent  is  wanting  at  the  time  of  the 
taking.*  However,  mere  consent  not  known  to  the  offender  will  not 
necessarily  prevent  an  act  from  being  larceny.*  The  consent  neces- 
sary to  prevent  the  act  of  talcing  from  being  larceny  must  have  been 
given  by  the  owner  or  by  some  person  having  authority  from  the 
owner.*  Thus  one  may  be  convicted  of  the  theft  of  community 
property,  notwithstanding  it  was  given  into  his  possession  by  a  wife, 
who  consented  to  have  it  taken  with  the  felonious  intention  of  depriv- 
ing her  husband  of  it.'  And  the  person  in  possession  of  the  prop- 
erty either  as  owner  or  otherwise  must  be  legally  capable  of  giving 
consent  or  the  law  will  presume  nonconsent.  Hence  it  seems  clear, 
on  principle,  tliat  if  property  is  obtained  from  an  infant  or  an  insane 

2.  Harris   v.   State,   29   Tex.   App.   lewski  v.  State,  130  Wis.  244,  109  N. 
101,  14  S.  W.  390,  25  A.  S.  R.  717.     W.  1037,  118  A.  S.  R.  1019,  10  Ann. 

Note:  88  A.  S.  R.  565.  Cas.    627   and   note,   7   L.R.A.(N.S.) 

3.  Connor  v.  People,  18  Colo.  373,  756. 

33  Pac.  159,  36  A.  S.  R.  295,  25  L.R.A.  Notes:  91  Am.  Dec.  483;  9  A.  S.  R. 

341;  Lowe  v.  State,  44  Fla,  449,  32  241;  88  A.  S.  R.  597;  28  lI,.R.A.(N.S.) 

So.  956,  103  A.  S.  R.  171;  Love  v.  536. 

People,  160  111.  501,  43  N.  E.  710,  32  See  Criminal  Law,  vol.  8,  p.  127. 

L.R.A.  139;   Steward  v.  People,  173  4.  Smith  v.  Com.,  96  Ky.  85,  27  S. 

III.  464,  50  N.  E.  1056,  64  A.  S.  R.  W.  852,  49  A.  S.  R.  287  and  note; 

133  and  note;  Aldrich  v.  People,  224  State  v.  Coombs,  55  Me,  477,  92  Am. 

111.  622,  79  N.  E.  964,  115  A.  S.  R.  Dec.  610  and  note. 

166,  8  Ann.  Cas.  284,  7  L.R.A. (N.S.)  Note:  88  A.  S.  R.  568,  597. 

1149;  State  v.  Dobbins,  152  la.  632,  As  to  affect  of  acquiring  possession 

132  N.  W.  805,  42  L.R.A.  (N.S.)  735;  of  property  by  fraud,  see  infra,  par. 

Smith  V.  Com.,  96  Ky.  85,  27  S.  W.  14. 

852,  49  A.   S.  R.  287;   Canton  Nat.  5.  See  infra,  par.  55. 

Bank  v.  American  Bonding,  etc.,  Co.,  6.  People  v.  Swalm,  80  Cal.  46,  22 

111  Md.  41,  73  Atl.  684,  18  Ann.  Cas.  Pac.  67,  13  A.  S.  R.  96;  Aldrich  v. 

820 ;  Hildebrand  v.  People,  56  N.  Y.  People,  224  111.  622,  79  N.  E.  964,  115 

394,  15  Am.  Rep.  435 ;  State  v.  Ruf-  A.  S.  R.  166,  8  Ann.  Cas.  284,  7  L.R.A. 

fin,  164  N.  C.  416,  79  S.  E.  417,  47  (N.S.)    1149. 

L.R.A.(N.S.)   852;  State  v.  Hull,  33  Note:  88  A.  S.  R.  697. 

Ore.  56,  54  Pac.  159,  72  A.  S.  R.  694  7.  People  v.  Swalm,  80  Cal.  46,  22 

and  note;   Wright  v.   State,  5   Yerg.  Pac.  67,  13  A.  S.  R.  96. 
(Tenn.)  154,  26  Am.  Dec.  258;  Topo- 
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person,  who  is  legally  disqualified  from  giving  consent,  with  the 
felonious  intent  to  steal  the  same,  such  consent  could  not  be  availed 
of  as  a  defense  to  a  charge  of  larceny.  The  same  principle  applies 
to  bailees,  whose  interest  in  the  property  is  known  to  the  alleged 
thief.*  Thus  a  district  attorney,  even  when  acting  by  permission 
of  a  judge  of  the  court,  has  no  authority  to  consent  to  the  removal 
of  indictments  from  the  court  records,  so  as  to  relieve  one  who  removes 
them  with  his  consent  with  intent  to  destroy  tliem  from  liability 
to  prosecution  under  the  provisions  of  the  statute  which  make  their 
wilful  and  unlawful  removal  criminal,  and  their  unlawful  appro- 
priation grand  larceny.*  Unless  nonconsent  is  proven  it  cannot  be 
inferred  that  larceny  has  been  committed.^^ 

13.  Possession  Obtained  by  Fraud. — ^Although  the  rule  is  that  there 
must  be  a  taking  against  the  will  of  the  ow^ner  or  a  trespass  to  the 
possession,  still  an  actual  trespass  is  not  necessary.^*  If  a  person, 
with  a  preconceived  design  to  appropriate  property  to  his  own  use, 
obtains  possession  of  it  by  means  of  fraud  or  trickery,  the  taking 
under  such  circumstances  amounts  to  larceny,**  because  in  such  cases 

a.  Aldrich  V.  People,  224  111.  622,  N.  E.  1012,  119  A.  S.  R.  501;  State 

79  N.  E.  964,  115  A.  S.  R.  166,  8  v.  Hall,  76  la.  85,  40  N.  W.  107,  14 

Ann.  Cas.  284,  7  L.R.A.(N.S.)  1149.  A.   S.   R.   204  and  note;   Morton   v. 

9.  People  V.  Mills,  178  N.  Y.  274,  Com.,  159  Ky.  231,  166  S.  W.  974,  52 
70  N.  E.  786,  67  L.R.A.  131.  L.R.A.(N.S.)  1222  and  note;  State  v. 

10.  Garcia  v.  State,  26  Tex.  209,  82  Coombs,  55  Me.  477,  92  Am.  Dec.  610; 
Am.  Dec.  605  and  note.  Com.  v.  Wilde,  5  Gray  (Mass.)  83,  66 

11.  Vonght  V.  State,  135  Wis.  6,  Am.  Dec.  350  and  note;  Com.  v.  Lan- 
114  N.  W.  518,  646,  128  A.  S.  R.  1008,  nan,  153  Mass.  287,  26  N.  E.  858,  25 
32  L.R.A.(N.S.)  234.  A.  S.  R.  629  and  note,  11  L.R.A.  450; 

Note:  88  A.  S.  R.  569.  Com.  v.  Flynn,  167  Mass.  460,  45  N. 

12.  Frazier  v.  State,  85  Ala.  17,  4  E.  924,  57  A.  S.  R.  472  and  note; 
So.  691,  7  A.  S.  R.  21  and  note;  People  v.  Shaw,  57  Mich.  403,  24  N. 
People  V.  Rae,  66  Cal.  423,  6  Pac.  W.  121,  68  Am.  Rep.  372;  Delk  v. 
1,  56  Am.  Rep.  102;  State  v.  Kalla-  State,  64  Miss.  77,  1  So.  9,  60  Am. 
her,  70  Conn.  398,  39  Atl.  606,  66  Rep.  46;  State  v.  Buck,  186  Mo.  15, 
A.  S.  R.  116  and  note;  State  v.  84  S.  W.  951,  2  Ann.  Cas.  1007  and 
Levine,  79  Conn.  714,  66  Atl.  529,  10  note;  Bassett  v.  Spofford,  45  N.  Y. 
L.R.A.(N.S.)  286;  Harris  v.  State,  81  387,  6  Am.  Rep.  101;  Smith  v.  People, 
Ga.  758,  7  S.  E.  689,  12  A.  S.  R.  355  53  N.  Y.  Ill,  13  Am.  Rep.  474;  Loom- 
and  note;  Slaughter  v.  State,  113  Ga.  is  v.  People,  67  N.  Y.  322,  23  Am.  Rep. 
284,  38  S.  E.  854,  84  A.  S.  R.  242  and  123;  Shipply  v.  People,  86  N.  Y.  375, 
note;  Doss  v.  People,  158  111.  G60,  41  40  Am.  Rep.  551;  Soltau  v.  Gerdau, 
N.  E.  1093,  49  A.  S.  R.  180;*  Luddy  119  N.  Y.  380,  23  N.  B.  864,  16  A.  S. 
V.  People,  219  111.  413,  76  N.  E.  581,  R.  843;  People  v.  Miller,  169  N.  Y. 
3  L.R.A.(N.S.)  508  and  note;  Huber  339,  62  N.  E.  418,  88  A.  8.  R.  546 
V.  State,  57  Ind.  341,  26  Am.  Rep.  and  note;  State  v.  Farrow,  61  N.  C. 
57;  Grunson  v.  State,  89  Ind.  533,  46  161,  93  Am.  Dec.  585;  State  v.  Ruf- 
Am.  Rep.  178;  Beasley  v.  State,  138  fin,  164  N.  C.  4i6,  79  S.  E.  417,  47 
Ind.  552,  38  N.  E.  35,  46  A.  S.  R.  418  L.R.A.(N.S.)  852;  State  v.  Ryan,  47 
and  note;  Williams  v.  State,  165  Ind.  Ore.  338,  82  Pac.  703,  1  L.R.A. (N.S.) 
472,  75  N.  E.  875,  2  L.R.A.(N.S.)  862  and  note;  Com.  v.  Eichelbcrger, 
248;  Towns  v.  State,  167  Ind.  315,  78  119  Pa.  St.  254,  13  Atl.  422,  4  A.  S. 
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the  fraud  vitiates  the  transaction,  and  the  owner  is  still  deemed  to 
retain  a  constructive  possession  of  the  property,  and  the  conversion 
of  it  is  a  sufficient  trespass,^*  or,  as  is  sometimes  said,  the  fraud  or 
trick  practiced  on  the  owner  is  equivalent  to  a  trespass.^* 

14.  Title  Obtained  by  Fraud, — ^It  is  an  established  rule  of  the  com- 
mon law  that  if  the  owner  of  goods  alleged  to  have  been  stolen  vol- 
untarily parts  with  both  the  possession  and  the  title,  to  the  alleged 
thief,  not  expecting  the  goods  to  be  returned  to  him  or  to  be  disposed 
of  in  accordance  with  his  directions,  then  neither  the  taking  nor  the 
conversion  amounts  to  larceny,**  for  in  such  a  case  there  is  an  absence 
of  the  necessary  trespass  in  the  taking.**  This  rule  applies  even 
where  the  owner  is  induced  to  part  with  the  title  through  the  fraud 
and  misrepresentation  of  the  alleged  thief.*'  In  such  cases  the  crime 
committed  may  be  obtaining  property  by  false  pretenses.*®     There 

R.  642 ;  Dignowitty  v.  State,  17  Tex.  Note :  88  A.  S.  R.  57L 

521,   67  Am.  Dec.   670;   Hawkins  v.  See  supra,  par.  9. 

State,  58  Tex.  Crim.  407,  126  S.  W.  17.  People  v.  Rae,  66  Cal.  423,  6 

268,  137  A.  S.  R.  970 ;  Blunt  v.  Com.,  Pac.  1,  56  Am.  Rep.  102 ;  Hams  v. 

4  Leigh  (Va.)  689,  26  Am.  Dec.  341  State,  81  Gki.  758,  7  S.  E.  689,  12  A. 

and  note;  State  v.  Kube,  20  Wis.  217,  S.  R.  355  and  note;  Steward  v.  People, 

91  Am.  Dec.  390 ;  Vought  v.  State,  135  173  111.  464,  50  N.  E.  1056,  64  A.  S. 

Wis.  6,  114  N.  W.  518,  646,  128  A.  R.  133  and  note;  Aldrich  v.  People, 

S.  R.  1008,  32  L.R.A.(N.S.)  234;  Rex  224  111.  622,  79  N.  E.  964,  115  A.  S. 

V.  TidesweU,  [1905]  2  K.  B.  273,  74  R.  166,  8   Ann.   Cas.   284,  7  L.R.A. 

L.  J.  K.  B.  725,  69  J.  P.  318,  93  L.  (N.S.)   1149;  Williams  v.  State,  165 

T.  N.  S.  Ill,  21  Times  L.  Rep.  631,  21  Ind.  472,  75  N.  E.  875,  2  L.R.A.(N.S.) 

Cox  C.  C.  10,  1  British  Rul.  Cas.  997  248;  Morton  v.  Com.,  159  Ky.  231, 

and  note.  166  S.  W.  974,  52  L.R.A.(N.S.)  1222 

Notes:  57  Am.  Dec.  278;  25  A.  S.  and  note;  Com.  v.  Althause,  207  Mass. 

R.  391;  88  A.  S.  R.  569;  131  A.  S.  R.  32,  93  N.  E.  202,  31  L.R.A.(N.S.)  999; 

826 ;  8  Ann.  Cas.  289.  Smith  v.  People,  53  N.  Y.  Ill,  13  Am. 

13.  Frazier  v.  State,  85  Ala.  17,  4  Rep.  474;  Loomis  v.  People,  67  N.  Y. 
So.  691,  7  A.  S.  R.  21;  Grunson  v.  322,  23  Am.  Rep.  123;  Zink  v.  People, 
State,  89  Ind.  533,  46  Am.  Rep.  178;  77  N.  Y.  114,  33  Am.  Rep.  589; 
Com.  V.  Lannan,  153  Mass.  287,  26  N.  Thome  v.  Turck,  94  N.  Y.  90,  46  Am. 
E.  868,  25  A.  S.  R.  629,  11  L.R.A.  Rep.  126 ;  People  v.  Tompkins,  186  N. 
450;  Defrese  v.  State,  3  Heis^  (Tenn.)  Y.  413,  79  N.  E.  326,  12  L.R.A.(N.S.) 
53,  8  Am.  Rep.  1.  1081 ;  State  v.  Ryan,  47  Ore.  338,  82 

Note:  88  A.  S.  R.  569.  Pac.    703,   1    L.R.A.(N.S.)    862   and 

14.  Com.  V.  Flynn,  167  Mass.  460,  note;  Com.  v.  Eichelberger,  119  Pa. 
45  N.  E.  924,  57  A.  S.  R.  472  and  note;  St.  254,  13  Atl.  422,  4  A.  S.  R.  642 
People  V.  Shaw,  57  Mich.  403,  24  N.  and  note;  State  v.  Williams,  68  W. 
W.  121,  68  Am.  Rep.  372.  Va.  86,  69  S.  E.  474,  32  L.R.A.(N.S.) 

Note:  88  A.  S.  R.  569.  420  and  note;  State  v.  Kube,  20  Wis. 

16.  Aldrich  v.  People,  224  lU.  622,  217,  91  Am.  Dec.  390. 
79  N.  E.  964, 116  A.  S.  R.  166,  8  Ann.       Notes:  57  Am.  Dec.  278,  279;  26  A. 

Cas.     284,     7     L.R.A.(N.S.)      1149;  S.  R.  391;  88  A.  S.  R.  571,  573. 
Thome  v.  Turck,  94  N.  Y.  90,  46  Am.       18.  Steward  v.  People,  173  111.  464, 

Rep.  126.  50  N.  E.  1056,  64  A.  S.  R.  133;  Com. 

16.  Steward  v.  People,  173  111.  464,  v.  Wilde.  5  Gray  (Mass.)  83,  66  Am. 

50  N.  E.  1056,  64  A.  S.  R.  133.  Dec.  350;  State  v.  Buck,  186  Mo.  15, 

14 


17  B.  C.  L.  LARCENY  §  15 

is,  to  be  sure,  a  narrow  margin  between  a  case  of  larceny  and  one 
where  the  property  has  been  obtained  by  false  pretenses.  The  dis- 
tinction is  a  very  nice  one,  but  still  very  important  The  character 
of  the  crime  depends  on  the  intention  of  the  parties.  The  intention 
of  the  owner  to  part  with  his  property  is  the  gist  and  essence  of  the 
offense  of  larceny,  and  the  vital  point  on  which  the  crime  hinges^ 
and  is  to  be  determined.*' 

15.  Possession  Obtained  for  Particular  Purpose. — ^A  felonious  tak- 
ing is  necessary  and,  generally  speaking,  a  taking  which  is  accom- 
plished with  the  consent  or  acquiescence  of  the  owner  of  the  property 
is  not  felonious,*^  but  if  the  owner  of  goods  parts  with  the  possessicm 
for  a  particular  purpose,  and  the  person  who  receives  the  possession 
avowedly  for  that  purpose  has  a  fraudulent  intention  to  make  use 
of  it  as  the  means  of  converting  the  goods  to  his  own  use,  and  does 
so  convert  them,  this  is  larceny,*  for  in  such  case  the  fraud  sup- 
plies the  place  of  the  trespass  in  the  taking,*  or  as  otherwise  stated 
the  subsequent  felonious  conversion  of  the  property  by  the  alleged 
thief  will  relate  back  and  make  th.e  taking  and  conversion  larceny.* 
And  it  has  been  said  that  the  act  goes  farther  than  the  consent, 
and  may  be  fairly  said  to  be  against  it.^  If  money  is  given  to  a 
person  to  be  applied  to  a  particular  purpose,  it  is  larceny  for  the 
receiver  to  appropriate  it  to  his  own  use  which  was  not  the  pur- 

84  S.  W.  951,  2  Aim.  Cas.  1007  and  Althanse,  207  Mass.  32,  93  N.  E.  202, 

note.  31  Ii.R.A.(N.S.)  999  and  note;  Smith 

Notes:  ^7  Am.  Dee.  278;  88  A.  S.  v.  People,  53  N.  Y.  Ill,  13  Am.  Rep. 

B.  571.  474;  Soltau  v.  Gerdau,  119  N.  Y.  380, 

And  see  supra,  par.  6.  23  N.  E.  864,  16  A.  S.  R.  843  and 

19.  Loomis  v.  People,  67  N.  Y.  322,  note;  State  v.  Ryan,  47  Ore,  338,  82 
23  Am.  Rep.  123.  Pac.   703,   1   L.R.A.{N.S.)    862   and 

Note:  88  A.  S.  R.  57L  note;  State  v.  Lindenthall,  5  Rich.  L. 

See  also  supra,  par.  6.  (S.  C.)   237,  57  Am.  Dee.  743  and 

20.  See  supra,  par.  7.  note;    Dignowitty   v.    State,   17   Tex. 
1.  People  V.   Rae,   66   Cal.  423,   6  521,  67  Am.  Dec.  670  and  note;  State 

Pac.  1,  56  Am.  Rep.  102 ;   State  v.  v.  Humphrey,  32  Vt.  569,  78  Am.  Dec. 

Levine,  79  Conn.  714,  66  Atl.  529,  10  605;  Pitsnogle  v.  Com.,  91  Va.  808, 

L.R.A.(N.S.)  286;  Aldrich  v.  People,  22  S.  E.  351,  50  A.  S.  R.  867  and  note. 

224  IlL  622,  79  N.  E.  964,  115  A.  S.  2.  State  v.  Dobbins,  152  la.  632, 132 

R,  166,  8  Ann.   Cas.  284,  7  L.R.A.  N.  W.  805,  42  L.R.A.(N.S.)  735. 

(N.S.)  1149;  State  v.  Dobbins,  152  la.  8.  Aldrich  v.  People,  224  IlL  622, 

632,  132  If.  W.  805,  42  L.R.A.(N.S.)  79  N.  E.  964, 115  A.  S.  R.  166,  8  Ann. 

735;  State  v.  Woodruff,  47  Kan.  151,  Cas.  284,  7  L.R.A.(N.S.)  1149;  Towns 

27  Pac  842,  27  A.  S.  R.  285  and  note;  v.  State,  167  Ind.  315,  78  N.  E.  1012, 

Com.  ▼.  Williamson,  96  Ky.  1,  27  S.  n9  A.  S.  R.  501  and  note;  Smith  v. 

W.  812,  49  A.  8.  R.  285  and  note;  People,  53  N.  Y.  Ill,  13  Am.  Rep. 

Morton  v.  Com.,  159  Ky.  231,  166  S.  474;  State  v.  Humphrey,  32  Vt.  569, 

W.  974,  52  L.R.A.(N.S.)  1222;  Com.  78  Am.  Dec.  605. 

•'.  riynn,  167  Mass.  460,  45  N.  E.  924,  4.  Loomis  v.  People,  67  N.  Y.  322, 

57  A.  S.  R.  472  and  note;  Com.  v.  23  Am.  Rep.  123. 
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pose  contemplated  by  the  owner.*  Thus  obtaining  money  under  the 
pretense  that  it  is  to  be  bet  on  a  race,  and  with  the  intent  at  the 
time  to  convert  it  to  the  bailee's  own  use,  the  race  being  a  mere 
sham  to  aid  this  purpose,  is  larceny.*  The  rule  has  been  applied  also 
to  cases  where  a  person  takes  a  piece  of  money  from  another  to  change 
and  keeps  it  with  the  unlawful  intent  to  convert  it,  or  any  part  of 
it,  to  his  own  use,  and  refuses  to  deliver  the  money  given  him,  or 
the  change  therefor,  on  demand;  and  the  fact  that  the  taking  was 
open  and  from  the  owner  is  of  no  consequence,  if  the  intent  to  steal 
existed.'  This  is  so  for  the  reason  that  the  delivery  of  money  to 
another  for  the  sole  purpose  of  getting  it  changed  is  a  parting  with 
the  custody  only,  and  not  the  title.®  The  fact  that  the  offender 
•returns  a  part  of  the  amount  does  not  relieve  him  from  liability  for 
the  larceny  of  the  entire  amount  given  him.*  A  distinction  seems 
to  have  been  drawn  in  certain  English  cases  between  the  delivery  of 
money  to  be  changed  in  the  presence  of  tlie  owner,  and  the  delivery 
of  money  to  be  taken  away  and  changed.  The  first  case  is  larceny, 
the  second  not,**  but  that  distinction  is  not  recognized  in  this  coun- 
try.** It  has  been  held  that  oae  who,  with  intent  to  convert  the 
proceeds  to  his  own  use,  secures  from  another  a  conveyance  of  prop- 
erty on  the  representation  that  be  will  sell  it,  and  can  sell  it,  to 
better  advantage  than  the  owner  can,  and  will  turn  the  proceeds 
over  to  the  owner,  and  then  sells  the  property  and  appropriates  the 
proceeds,  is  guilty  of  larceny,  since,  though  the  owner  conveyed  the 
title  to  the  property,  he  did  not^part  with  the  right  to  the  proceeds.** 

6.  Towns  V-  State,  167  Ind.  316,  78  ▼.  People,  90  N.  Y.  12,  43  Am.  Bep. 
N.  E.  1012, 119  A.  S.  B.  601  and  note;   135  and  note. 

Com.  V.  Lannan,  153  Mass.  287,  26  N.  Notes :  67  Am.  Dee.  279 ;  137  A.  8. 

E.  868,  26  A.  S.  R.  629  and  note,  11  R.  973. 

L.R.A.  450;  Loomis  v.  People,  67  N.  8.  People  v.  Rae,  66  Cal.  423,  6  Pac 

Y.  322,  23  Am.  Rep.  123  and  note;  1,  56  Am.  Rep.  102;  Com.  v.  Flynn, 

People  V.  Miller,  169  N.  Y.  339,  62  167  Mass.  460,  45  N.  E.  924,  67  A. 

N.  E.  418,  88  A.  S.  R.  646  and  note;  S.  R.  472;  Hildebrand  v.  People,  66 

Hawkins  v.  State,  68  Tex.  Crim.  407,  N.  Y.  394,  16  Am.  Rep.  436;  Justices 

126  S.  W.  268,  137  A.  S.  R.  970  and  ^-  ^^ople,  90  N.  Y.  12,  43  Am.  Rep. 
^^^                  '                           .135;  Walters  v.  State,  17  Tex.  App. 

6.* People  V.   Abbott,  63   Cal.   284,   ^^^oL^ is" a!^S^' B^^^^ 

in''^;!'^^^^^^^^^  226;  S'S  Rep''l28  ZJZle^^^' 

}q9'>j^  w   /o^   ^9  H'  ^%  ^\  ^11'       10-  Note:  88  A.  S.  R.  578. 

132  N   W.  805,  42  L.R.A.(N.S.)   /35        ^^  ^^^^  ^   p^  ^gy  ^^^^   ^q^ 

7.  Verberg  v.  State,  137  Ala.  73,  34  45  n.  E.  924,  67  A.  S.  R.  472;  Jus- 
So.  848,  97  A.  S.  R.  17  and  note;  tices  v.  People,  90  N.  Y.  12.  43  Am. 
Jones  V.  State,  97  Ga.  430,  25  S.  E.   Rgp.  136. 

319,  64  A.  S.  R.  433;  State  v.  Ander-       Note:  88  A.  S.  R.  678. 
son,  26  Minn.  66,  33  Am.  Rep.  455       12.  Morton  v.  Com.,  159  Ky.  231, 
and  note;   Hildebrand  v.  People,  66   166  S.  W.  974,  62  L.R.A.(N.S.)  1222 
N.  Y.  394,  16  Am.  Rep.  435;  Justices   and  note. 
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16.  Converting  Hired  or  Borrowed  Property. — ^A  person  who  obtains 
possession  of  personal  property  under  the  false  pretense  of  hiring  or 
borrowing  it,  but  with  the  felonious  intention  of  cdnverfcing  it  to 
his  own  use  and  does  so  convert  it,  is  guilty  of  larceny,^*  though 
the  hiring  was  for  no  definite  time.^^  The  crime  is  complete  as  soon 
as  the  property  is  received,^^  and  it  is  not  necessary  that  the.  taker 
sell  or  otherwise  dispose  of  it.^*  It  has  been  held  that  if  the  felo- 
nious intention  is  subsequently  conceived  the  defendant  is  neverthe- 
less guilty/^  but  the  decisions  generally  follow  the  rule  that  the 
felonious  intent  must  exist  at  the  time  of  obtaining  posseasion.^^ 

17.  Property  Delivered  by  Mistake. — ^Where  money  or  other  prop- 
erty is  delivered  by  mistake,  especially  where  a  larger  sum  of  money 
IS  parted  with  than  is  intended,  and  tiie  receiver  takes  it  with  knowl- 
edge of  the  mistake  and  with  the  intent  to  keep  it,  the  offense  is 
larceny,  since  there  is  no  consent  on  the  part  of  the  owner  to  part 
with  iJie  excessive  amount  or  with  the  other  property  delivered  by 
mistake.^*  The  weight  of  authority  clearly  holds  that  to  constitute 
larceny  in  receiving  an  overpayment,  the  defendant  must  know  of 
the  mistake  at  the  time  of  the  overpayment,  and  must  at  that  time 
have  the  intent  to  steal ;  '^  though  there  are  decisions  to  the  effect 
that  it  is  larceny  if  the  felonious  intention  is  formed  as  soon  as  the 
mistake  is  discovered  by  the  taker.^  In  applying  the  general  rule, 
it  has  been  held  that  where  a  transportation  company  by  mistake 
delivers  baggage  to  a  person  claiming  it  with  the  felonious  intention 
of  stealing  it,  such  person  is  guilty  of  larceny,  and  that  the  voluntary 
act  of  the  company  will  not  amount  to  a  consent  sufficient  to  deprive 
that  act  of  its  criminal  character.^  But  where  a  person  honestly 
receives  a  check  in  payment  for  produce,  cashes  it  and  appropriates 

13.  State  V.  Gorman,  2  Nott  ft  Mo-   Dee.  593;  88  A.  8.  B.  580. 

C.  (S.  C.)  90, 10  Am.  Dec.  576;  State  19.  State  v.  Ducker,  8  Ore.  394,  34 

V.  Lindenthali,  5  Rich.  L.  (S.  C.)  237,  Am.  Rep.  590;   Bergeron  v.  Peyton, 

57  Am.  Dec.  743  and  note;  State  v.  106  Wis.  377,  82  N.  W.  291,  80  A.  S. 

Humphrey,  32  Vt  569,  78  Am.  Dec  R.  33. 

C05.  Notes:  57  Am.  Deo.  280;  88  A.  S. 

Notes:  57  Am.  Dec.  281;  88  A.  S.  R.  599. 

R.  580.  20.  Cooper  v.  Com.,  110  Ky.  123, 

14.  Note:  57  Am.  Dec.  281.  60  S.  W.  938,  96  A.  8.  R.  426,  52 

15.  Note:  88  A.  S.  R.  580.  L.R.A.  136  and  note. 

16.  State  v.  Humphrey,  32  Vt.  569,  Note :  88  A.  S.  R.  599. 

78  Am.  Dec.  605.  1.  State  v.  Ducker,  8  Ore.  394,  34 

Note:  88  A.  S.  R.  580.  Am.  Rep.  590  and  note. 

17.  State  V.  Coombs,  55  Me.  477,  92       Note :  88  A.  S.  R.  599. 

Am.  Dec.  610  and  note.  2.  Aldrich  v.  People,  224  Bl.  622,  79 

Note :  57  Am.  Dec.  281.  N.  E.  964,  115  A.  S.  R.  166,  8  Ann. 

18.  Morrison  v.  State,  17  Tex.  App.  Cas.  284,  7  L.R.A.(N.8.)   1149. 
34,  50  Am.  Rep.  120. 

Notes:  57  Am.  Deo.  281;  76  Am. 
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ite  proceeds  after  receiving  notice  that  by  mistake  it  was  too  large, 
be  is  not  guilty  of  larceny.* 

18.  Obtaining  Property  by  Threats. — ^The  taking  of  money  or  other 
property  by  putting  the  owner  in  fear  of  personal  injury  is  usually 
robbery/  yet  the  controlling  statute  may  be  such  as  to  make  it  lar- 
ceny to  take  property  from  another  through  fear  induced  by  threats.* 
Thus,  under  statutes  defining  the  offense  of  larceny  from  the  person, 
where  the  idea  of  force  or  putting  in  fear  is  not  excluded,  the  crime 
is  committed  where  property  is  feloniously  taken  from  the  person 
through  fear  induced  by  threats.*  Although  the  taking  must  be 
not  only  felonious,  but  without  the  consent  of  the  owner,  still  a  felo- 
nious taking  with  the  consent  of  the  owner,  when  the  giving  of 
such  consent  is  not  a  voluntary  act  but  is  the  result  of  actual  fear 
induced  by  threats  calculated  to  excite  a  reasonable  apprehension 
of  bodily  injury,  is  a  taking  without  the  owner's  consent  and  a  lar- 
ceny.' In  a  prosecution  for  larceny  based  on  the  theory  that  the 
property  was  feloniously  taken  through  fear  it  has  been  held  that 
evidence  that  the  accused  threatened  to  bum  a  dwelling  house  with 
its  inmates  unless  the  owner  thereof  immediately  complied  with  his 
demand  for  money  is  admissible  as  tending  to  show  that  such  owner 
parted  with  his  money  under  a  reasonable  fear,  induced  by  such 
threats  of  immediate  bodily  injury  to  himself  and  his  family.® 

19.  Obtaining  Property  through  Impersonation. — Although  there 
is  some  authority  to  the  contrary,*  the  better  rule  is  that  one  who 
falsely  personates  another,  and  in  such  assumed  character  receives 
property  intended  for  such  other  person,  is  guilty  of  larceny.**  Thus 
one  who  wrongfully  obtains  from  a  transportation  company  posses- 
sion of  baggage  to  which  he  is  not  entitled,  by  placing  the  wrong 
check  on  it  with  intent  to  appropriate  it  to  his  own  use,  is  guilty 
of  larceny.**  Likewise  obtaining  possession  of  personal  property  by 
falsely  pretending  to  be  the  owner  of  it  is  theft,  if  done  with  the 
felonious  intent  of  depriving  the  owner  thereof.**  And  one  who 
wrongfully  and  fraudulently  represents  himself  as  the  agent  of  an- 
other, and  thereby  gains  possession  of  goods  which  are  delivered  to 
him  with  the  sole  intent  that  they  shall  be  delivered  by  him  to  hLs 

3.  Mitchell  v.  State   (Tex.)  180  S.  8.  State  v.  Kallaher,  70  Conn.  398, 
W.  116,  L.R.A.1916C  580.  39  Atl.  606,  66  A.  S.  R.  116. 

4.  Note:  88  A.  S.  R.  563,  599.   See  9.  Notes:  57  Am,  Dec.  279;  88  A. 
Robbery.  S.  R.  574. 

5.  State  v.  Kallaher,  70  Conn.  398,  10.  Note:   57  Am.   Dec  279.     See 
39  Atl.  606,  66  A.  S.  R.  116.  Falsb  Pretexses,  vol.  11,  p.  839. 

Note :  88  A.  S.  R.  563,  599.  11.  Aldrich  v.  People,  224  III  622, 

6.  Note :  88  A.  S.  R.  563.  79  N.  E.  964, 116  A.  S.  R.  166,  8  Ann. 

7.  State  V.  Kallaher,  -70  Conn.  398,  Cas.  284,  7  L.R.A.(N.S.)   1149. 
39  Atl.  606,  66  A.  S.  R.  116  and  note.  12.  Note :  88  A.  S.  R.  574. 
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alleged  principal^  and  he  converts  the  goods  to  his  own  use,  is  guilty 
of  larceny.** 

20.  Fraudulent  Gambling. Game  or  Device. — ^In  applying  the  rule 
that  where  a  person  obtains  possession  of  goods  by  fraud  or  deceit^ 
not  with  the  intention  of  returning  them  but  with  the  design  of 
appropriating  them  and  depriving  the  owner  of  them,  and  all  remedy 
for  their  loss,  and  does  so  appropriate  them,  he  is  guilty  of  larceny,** 
it  has  been  uniformly  held  that  where  a  person  stakes  and  loses  his 
money  on  a  fraudulent  gambling  game  in  which  he  had  no  chance 
to  win,  the  person  conducting  the  game  and  taking  his  money  is 
guilty  of  larceny,**  instances  of  which  are  inducing  the  victim  to 
part  with  money  as  a  wager  on  a  pretended  event  which  is  not  to 
take  place,**  and  winning  money  at  a  game  by  means  of  some  fraud, 
trick  or  artifice.*^  It  is  true  of  course  that  the  victim  parts  with  his 
money  voluntarily,  but  the  courts  will  not  draw  overnice  metaphysi- 
cal distinctions  to  save  thieves  from  punishment;  and  where  a  person 
is  deprived  of  his  money  by  a  pretended  game  in  which  he  had  no 
chance  to  win,  it  is  not  going  beyond  the  settled  rules  of  law  to  hold 
that  the  fraud  will  supply  the  trespass  in  the  taking  and  so  make 
the  conversion  felonious.** 

Asportation 

21.  Necessity  and  Sufficiency. — A  felonious  talcing  is  an  essential 
element  of  larceny,  but  alone  it  is  not  sufficient  to  constitute  the 
crime.  It  must  be  followed  by  such  an  asportation  or  carrying  away 
as  to  supersede  the  possession  of  the  owner  for  an  appreciable  time.** 

13.  Hams  v.  State,  81  Ga.  758,  7  18.  People  v.  Shaw,  57  Mich.  403, 
S.  E.  689,  12  A.  S.  R.  355  and  note.  24  N.  W.  121,  58  Am,  Rep.  372;  State 

14.  See  supra,  par.  13.  v.  DonaldBon,  35  Utah  96,  99  Pac.  447, 

15.  United  States  v.  Murphy,  Mao-  136  A.  S.  B.  1041,  20  L.R.A.(N.S.) 
Arthur  &  M.  (D,  C.)  375,  48  Am.  Rep.  1164  and  note. 

754;  Grunson  v.  State,  89  Ind.  633,  46  Note:  88  A.  S.  R.  573. 

Am.   Rep.  178  and  note;   People  v.  19.  Edmonds  v.  State,  70  Ala.  8, 

Shaw,  67  Mich.  403,  24  N.  W.  121,  58  45  Am.  Rep.  67  and  note;  Molton  v. 

Am.   Rep.   372;   Defrese  v.   State,  3  State,  105  Ala.  18,  16  So.  795,  53  A. 

Heisk.    (Tenn.)    53,  8   Am.    Rep.    1;  S.    R.    97    and    note;    Henderson    v. 

State  V.  Donaldson,  35  Utah  9G,  99  State,  79  Ark.  333,  96    S.  W.  359,  10 

Pac.  447, 136  A.  S.  R.  1041,  20  L.R.A,  L.R.A.(N.S.)   816;  Woods  v.  People, 

(N.S.)  1164  and  note;  State  v.  Skil-  222  111.  293,  78  N.  E.  607,  113  A.  S. 

brick,  25  Wash.  655,  66  Pac.  53,  87  R.  415,   6  Ann.   Gas.  736,  7  L.R.A. 

A.  S.  R.  784  and  note.  (N.S.)  520;  Adams  v.  Gom.,  153  Ky. 

Notes:  57  Am.  Dec.  279;  88  A.  S.  88,  154  S.  W.  381,  44  L.R.A.(N.S.) 

R.  573.  637 ;  Com.  v.  Luckis,  99  Mass.  431,  96 

16.  State  V.  Ryan,  47  Ore.  338,  82  Am.  Dec.  769;  McDaniel  v.  State,  8 
Pac.  703,  1  L.R.A.(N.S.)  '82  and  Smedes  &  M.  (Miss.)  401,  47  Am. 
note.  Dec.  93  and  note;  State  v.  Wilson,  1 

17.  State  V.  Donaldson,  35  Utah  96,  N.  J.  L.  439,  1  Am.  Dec.  216;  People 
99  Pac.  447,  136  A.  S.  R.  1041  and  v.  Anderson,  14  Johns.  (N.  Y.)  294, 
note,  20  L.R.A.(N.S.)  1164. and  note.  7  Am.  Dec.  462;  Harrison  v.  People, 
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Hence  the  crime  is  not  complete  until  there  has  been  an  asportation, 
although  the  offender  had  the  power  to  carry  the  property  away.** 
On  the  question  of  what  is  a  sufficient  asportation  or  carrying  away 
of  goods  feloniously  taken,  the  authorities,  both  ancient  and  modem, 
uniformly  hold  that  the  felony  lies  in  the  very  first  act  of  removal 
of  the  property,  and  therefore  the  least  removing  of  the  thing  taken, 
from  the  place  it  was  before,  with  intent  to  steal  it,  is  a  sufficient 
asportation,  though  it  be  not  quite  carried  off ;  *  and  although  the 
whole  of  the  article  so  taken  be  not  removed  from  the  whole  space 
which  the  whole  article  occupied  before  it  was  so  taken,  yet  if  every 
part  thereof  be  removed  from  the  space  which  that  particular  part 
occupied  just  before  it  was  so  taken,  such  removal  is  a  sufficient 
asportation  to  complete  the  offense  of  simple  larceny.*  This  situa- 
tion is  illustrated  by  a  case  holding  that  there  was  an  asportation 
where  the  defendant  moved  packages  from  one  end  of  a  railroad  car 
and  changed  the  labels  so  as  to  make  it  appear  that  he  was  the  ship- 
per, his  intent  being  that  the  proceeds  of  the  shipment  should  be 
remitted  to  him  instead  of  the  true  owner.*  The  principle  that  to 
constitute  an  asportation  the  thief  must  have  complete  control  of 
the  subject  of  his  criminal  act  is  illustrated  by  a  case  of  an  attempt 
to  steal  a  dress  while  it  was  on  a  display  model,  and  it  was  held 
that  pushing  the  dress  to  the  bottom  of  the  figure  for  the  purpose 
of  removing  it  was  not  an  asportation,  where  the  dress  could  be 
removed  from  the  figure  only  over  the  top,  and  the  figure  itself  had 
not  been  removed  from  its  accustomed  place.*  Contrary  to  the  gen- 
eral rule  as  just  stated,  by  statute  in  one  jurisdiction,  asportation 
is  not  necessary  to  complete  the  crime,  but  it  is  sufficient  if  the  prop- 
erty has  been  within  the  control  of  the  offender.* 

22.  Retention  of  Possession;  Removal  from  Premises. — It  is  not 
necessary  that  the  goods  be  retained  in  the  possession  of  the  thief;  • 

50  N.  Y.  618,  10  Am.  Rep.  517;  State  bers,  22  W.  Va.  779,  46  Am.  Rep.  550. 

V.  Craige,  89  N.  C.  475,  45  Am.  Rep.  Notes:  67  Am.  Dec.  271;  88  A.  S. 

698;   State  v.  Chambers,  22  W.  Va.  R.  588;  21  Ann.  Cas.  856. 

779,  46  Am.  Rep.  550.  2.  State  v.  Chambers,  22  W.  Va. 

Notes:  57  Am.  Dec.  271;  9  A.  S.  R.  779,  46  Am.  Rep.  550. 

241;  11  A.  S.  R.  19;  88  A.  S.  R.  584;  3.  State  v.  Rozeboom,  145  la.  620, 

21  Ann.  Cas.  857,  858.  124  N.  W.  783,  29  L.R.A.(N.S.)   37 

20.  Molton  V.   State,  105  Ala.   18,  and  note. 

16  So.  795,  53  A.  S.  R.  97  and  note.  4.  Clark    v.    State,   59    Tex.    Crim. 

Note:  57  Am.  Dec.  271.  246,  128  S.  W.  131,  29  L.R.A.(N.S.) 

1.  Molton  V.  State,  105  Ala.  18,  16  323. 

So.  795,  53  A.   S.  R.  97  and  note;  5.  Harris  v.    State,  29   Tex.   App. 

Adams  v.  Com.,  153  Ky.  88,  154  S.'  101,  14  S.  W.  390,  25  A.  S.  R.  717; 

W.  381,  44  L.R.A.(N.S.)    637;  Har-  Clark  v.  State,  59  Tex.  Crim.  246,  128 

rison  V.  People,  50  N.  Y.  518,  10  Am.  S.  W.  131,  29  L.R.A.(N.S.)  323. 

Rep.  517 ;  State  v.  Craige,  89  N.  C.  Note :  88  A.  S.  R.  584. 

475,  45  Am.  Rep.  698 ;  State  v.  Cham-  6.  Adams  v.  Com.,  153  Ky.  88,  154 
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but  if  one  takes  the  goods  of  another  out  of  the  place  where  they 
were  put,  though  he  is  detected  before  they  are  actually  carried  away, 
the  crime  is  complete.'  Neither  is  it  necessary  that  the  goods  be 
removed  from  the  owner's  premises.^  To  remove  them  with  the  requi- 
site felonious  intent  from  one  part  of  the  premises  to  another,  or 
from  the  spot  or  house  where  they  were  found,  is  a  suflScient  asporta- 
tion.* Thus  there  is  a  sufficient  asportation  to  complete  the  crime 
where  goods  are  removed  from  one  room  to  another  in  the  same 
house,^*^  or  frem  a  trunk  to  the  floor,^*  or  from  the  head  to  the 
tail  of  a  wagon.^*  Likewise  it  has  been  held  that  to  remove  wheat 
from  the  owner's  garner  in  a  mill  into  defendant's  adjoining  gamer 
is  a  suiRcient  asportation  to  constitute  larceny.^*  It  is  not  necessary 
that  property  stolen  from  the  hands  of  a  person  should  be  carried 
away  from  the  presence  of  the  owner  to  constitute  the  offense  of  theft 
from  the  person.  It  is  only  required  that  the  property  stolen  should 
have  gone  into  the  possession  of  the  thief  with  intent  to  deprive  the 
owner  of  its  value.** 

23.  Pickpocket  Cases. — In  pickpocket  cases  the  question  frequently 
arising  is  whether  there  was  a  sufficient  asportation.  In  conformity 
with  the  general  rule  that  the  slightest  ajsportation  is  sufficient^**  it 
has  been  uniformly  held  that  it  is  not  necessary  for  a  pickpocket 
actually  to  remove  property  from  the  pocket  of  the  owner;  *•  but 
that  it  is  sufficient  if  the  offender  has  the  thing  in  his  possession 
and  has  complete  control  of  it  for  an  instant,  though  he  is  not  able 
to  remove  it  from  the  pocket  because  of  detection  or  obstruction.*' 

S.  W.  381,  44  L.R.A.(N.S.)  637;  State  Am.  Rep.  698. 

V.  Chambers,  22  W.  Va.  779,  46  Am.  14.  Clemmons    v.    State,    39    Tex. 

Rep.  650.  Crim.  279,  45  S.  W.  911,  73  A.  S.  R. 

7.  State  V.  Wilson,  1  N.  J.  L.  439,  923  and  note. 

1  Am.  Dec.  216.  16-  See  supra,  par.  22. 

Note:  88  A.  S.  R.  684.  I^-  Com.  v.  Luckis,  99  Mass.  431, 

8.  Adams  v.  Com.,  153  Ky.  88,  154   ^^  ^^'  ^^^  J^Kr^L^^^V  .^^^«  ^• 
S.  W.  381,  44  L.R.A.(N.S.)  637;  Delk   Chambers,  22  W.  Va.  779,  46  Am.  R«p. 

V.  State,  64  Miss.  77,  1  So.  9,  60  Am.   ^^^:  ,        qq    a    q    w    r^QA    oi    a 
x>        Aa  Notes:  88  A.  S.  R.  584:  21  Ann. 

-Kep.  46.  Q^  g57 

Note:  21  Ann.  Cas.  857.  j^   ^^^^  ^  ^         ^^3  g-     gg  ^^^ 

n  ^an^A^^^  I  ^^^^^'  ^  ^^'  ^^'  ^  ^'''  S.    W.    381,    44    L.R.A.(N.S.)     637; 

9,  60  Am.  Rep.  46.  q^j^  ^  Luckis,  99  Mass.  431,  96  Am. 

m  Adams  V.  Com.,  153  Ky.  88, 154  j^^  759  ^^^  ^ote;  Harrison  v.  People, 

S.  W.  08I,  44  L.R.A.(N.S.)  637.  50  n.  Y.  518,  10  Am.  Rep.  517;  State 

Note :  21  Ann.  Cas.  857.  y.  Chambers,  22  W.  Va.  779,  46  Am. 

11.  Adams  v.  Com.,  153  Ky.  88,  154  Rep.  550;  Rex  v.  Taylor,  [1911]  1  K. 

8.  W.  381,  44  L.R.A.(N.S.)  637.  B.  (Eng.)  674,  21  Ann.  Cas.  854  and 

Note:  21  Ann.  Cas.  857.  note. 

y.  Adams  v.  Com.,  153  Ky.  88,  154       Note :  21  Ann.  Caa.  857. 
B.  W.  381,  44  L.R.A.(N.S.)   637. 

13.  State  V.  Craige,  89  N.  C.  475,  45 
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However,  if  the  thief  is  detected  before  his  hand  actually  grasps  the 
article  sought,  then  he  can  be  convicted  of  an  attempt  only.*^ 

24.  Killing  or  Destroying  Animal. — ^There  is  much  confusion 
among  the  authorities  as  to  what  is  sufficient  to  constitute  an  asporta- 
tion of  an  animal,  where  the  animal  intended  to  be  stolen  is  shot 
or  otherwise  killed.**  Based  on  the  rule  that  it  is  not  sufficient  to 
show  that  the  offender  had  the  power  to  carry  the  animal  away  but 
that  there  must  be  an  actual  asportation,*^  it  is  quite  generally  held 
that  although  an  accused  may,  with  intent  to  steal,  have  killed  an 
animal,  and  may  have  been  near  enough  to  take  possession  and  carry 
it  away,  yet  the  offense  is  not  complete  until  the  possession  of  the 
owner  is  severed  by  the  taking  of  actual  possession  by  the  accused.* 
Therefore  it  is  only  trespass  to  shoot  a  hog,  without  taking  posses- 
sion of  or  carrying  it  away,  even  though  the  intent  be  felonious.* 
It  has  been  held,  however,  that  there  is  a  sufficient  asportation,  if. 
in  preparation  for  the  act  of  killing,  the  animal  is  moved  at  all 
from  the  spot  where  it  was  found.'  Hence  where  the  evidence  showed 
that  the  defendants  ran  down  and  caught  a  living  cow,  the  property 
of  another,  on  her  range  in  the  woods,  and  killed  her  by  cutting 
her  throat,  and  stripped  off  her  hide,  and  sold  such  hide,  leaving 
her  entire  carcass  in  the  woods,  where  she  was  killed,  it  was  held  that 
this  constituted  larceny  of  such  cow.^ 

Qooda  of  Another 

25.  In  General. — ^It  is  essential  that  the  goods  taken  be  owned  by 
some  one  other,  than  the  thief  or  in  the  possession  of  some  one  hav- 
ing the  right  thereto.*  To  make  the  taking  larceny,  however,  it  is 
not  necessary  that  the  person  from  whom  property  is  stolen  should 
have  the  general  ownership,*  or  even  that  he  should  have  the  right 
of  possession.'  Thus  the  taking  of  an  animal  from  an  innocent 
purchaser  by  a  person  who  originally  stole  and  sold  it,  the  second 
taking  being  to  conceal  the  first  theft,  constitutes  larceny.*  And  it 
is  not  essential  that  the  thief  should  know  who  the  owner  is.  It  is 
sufficient  if  he  knows  that  the  property  is  not  his  own  and  takes 

18.  Com.  y.  Luckis,  99  Mass.  431,       S.  Note:  21  Ann.  Cas.  858. 

96  Am.  Dec.  769  and  note.  4.  Flowers  v.  State,  69  Fla.  620,  68 

Note:  88  A.  S.  R.  584.  So.  754,  L.R.A.1915E  848  and  note. 

19.  Note:  21  Ann.  Caa.  858.  5.  Notes:  57  Am.  Dee.  277;  88  A. 

20.  Molton   V.   State,   105   Ala.  18,   S.  R.  595. 

16  So.  795,  53  A.  S.  R.  97  and  note.  6.  Note:  88  A.  S.  R.  595. 

See  supra,  par.  22.  7.  Rex  v.  Beboning,  17  Ont.  L.  Rep. 

1.  Molton  V.  State,  105  Ala.  18,  16  23,  13  Ann.  Cas.  491  and  note. 

So.  795,  53  A.  S.  R.  97  and  note.  8.  Stegall  v.  State,  32  Tex.  Crim. 

Note:  88  A.  S.  R.  561,  565.  100,  22  S.  W.  146,  40  A.  S.  E.  761 

^.  State  V.  Seagler,  1  Rich.  L.  (S.  and  note. 
C.)  30,  42  Am.  Dec.  404. 
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it  to  deprive  the  true  owner  of  it*  Under  ordinary  circumstances 
it  is  impossible  for  one  to  commit  larceny  by  taking  possession  of  his 
own  property.^®  Therefore  it  is  not  larceny  for  the  true  owner  to  take 
his  property  from  the  possession  of  another  who  has  no  title  or  claim 
to  it.**  Thus  one  who  has  entered  into  a  merely  executory  contract 
for  the  sale  of  property,  without  having  parted  with  the  title,  cannot 
be  convicted  for  stealing  it.*'  Likewise  a  person  whose  consent  to  a 
sale  has  been  procured  by  duress  commits  no  crime  by  subsequently 
removing  the  property  alleged  to  have  been  sold  by  him.**  Joint 
owners  of  property  cannot  be  guilty  of  larceny  if  either  takes  the 
property  to  his  exclusive  use,  unless  the  person  from  whom  the  prop- 
erty was  taken  had  the  right  to  the  exclusive  possession  at  the  time.**^ 
Hence  a  partner  cannot  steal  partnership  property.**  But  one  who 
owns  an  undivided  part  of  property  may  be  guilty  if  he  takes  the 
entire  thing  with  the  felonious  intention  of  depriving  the  other  of 
his  share.** 

26.  Larceny  by  General  Owner. — If  personal  property  in  the  pos- 
session of  a  person  other  than  the  general  owner  by  virtue  of  some 
special  right  or  title  is  taken  from  him  by  the  general  owner,  it  is 
larceny  if  it  is  done  with  the  felonious  intent  of  depriving  such 
person  of  his  rights,*'  or  of  charging  him  with  its  value.**  Thus  it 
is  larceny  for  the  general  owner  of  property  feloniously  to  take  it 
from  a  bailee  with  the  intention  of  charging  the  bailee  with  its  value.** 
And  the  crime  ia  committed  where  the  general  owner  takes  the  goods 
from  the  possession  of  another  who  has  a  lien  thereon,  if  the  taking 
is  done  with  the  felonious  intent  of  depriving  such  other  of  his  lien,** 
as  where  the  owner  of  a  horse  surreptitiously  takes  it  from  the  keeper 

9.  Note :  88  A.  S.  R.  695.  814,  3  A.  S.  R.  691 ;  Lunsf ord  v.  Die- 

10.  Black  V.  State,  83  Ala.  81,  3  trich,  86  Ala.  250,  5  So.  461,  11  A.  S. 
So.  814,  3  A.  S.  R.  691  and  note.         R.  37;  State  v.  Nelson,  36  Wash.  126, 

Notes:  57  Am.  Dec.  277;  88  A.  S.  78  Pac.  790,  104  A.  S.  R.  946  and  note, 

R.  596.  68  L.R.A.  283. 

11.  Hudspeth  v.  State,'  54  Tex.  Notes:  88  A  S.  R.  596, 140  A.  S.  R. 
Crim.  371,  112  S.  W.  1069,  130  A.  S.  247. 

R.  894.  See  Burglary,  vol.  4,  p.  436. 

12.  Love  ▼.  State,  78  Ga.  66,  3  S.  18.  Palmer  v.  People,  10  Wend.  (N. 
B.  893,  6  A  S.  R.  234.  Y.)  165,  25  Am.  Dec.  551. 

13.  Love  V.  State,  78  Ga.  66,  3  S.  Notes:  57  Am.  Dec.  277;  88  A  S. 
B.  893,  6  A  S.  R.  234.  R.  696. 

14.  Note:  88  A.  S.  R.  596.  19.  Henry  v.  State,  110  Ga.  750,  36 

15.  Alfele  v.  Wright,  17  Ohio  St  S.  E.  55,  78  A.  S.  E.  137. 

238,  93  Am.  Dec.  615.  Notes:  57  Am.  Dec  277;  88  A.  S. 

Note:  88  A.  S.  R.  596.  R.  596;  4  L.R.A.  292. 

16.  Com.  v.  Lannan,  153  Mass.  287,  20.  Atchison,  etc.,  R.  Co.  v.  Hins- 
26  N.  E.  858,  25  A.  S.  R.  629,  11  dell,  76  Kan.  74,  90  Pac.  800,  13  Ann. 
L.R.A.  450.  Cas.  981,  12  L.R.A.(N.S.)  94. 

Note:  88  A  S.  R.  596.  Notes:  57  Am.  Dec.  277;  88  A.  S. 

17.  Black  V.  State,  83  Ala.  81,  3  So.   R.  596. 
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of  a  stable  who  has  a  lien  on  it  for  its  keep.^  A  jiledgee  has  a 
special  property  in  the  thing  pledged,  and  tiie  pledgor  who  takes 
it  from  the  possession  of  the  pledgee  with  the  fraudulent  intent  and 
felonious  design  of  depriving  him  of  such  possession  and  of  his  secur- 
ity may  be  convicted  of  larceny.' 

Intent 

27.  In  General. — ^Every  taking  by  one  person  of  the  personal  prop- 
erty of  another  without  his  consent  is  not  larceny ;  and  this  although 
it  was  taken  without  right  or  claim  of  right  and  for  the  purpose  of 
appropriating  it  to  the  use  of  the  taker.  Superadded  to  this  there 
must  have  been  a  felonious  intent,  for  without  it  there  would  be  only 
a  bare  trespass,  which,  however  aggravated,  would  not  be  crime.  It 
is  the  criminal  mind  and  purpose  going  with  the  act  which  distin- 
guishes a  criminal  trespass  from  a  mere  civil  injury.'  The  intention 
is  the  essence  of  the  crime,*  except  where  a  statute  may  declare  the 
commission  of  a  certain  act  to  be  larceny  without  regard  to  the 

1.  State  V.  Nelson,  36  Wash.  126,  78  man,  101  Mo.  520,  14  S.  W.  661,  20 
Pac.  790,  104  A.  S.  R.  945  and  note,  A.  S.  R.  623  and  note,  10  L.R.A.  35 ; 
68  L.R.A.  283.  State  v.  Casey,  207  Mo.  1,  106  S.  W. 

Note:  12  L.R.A.(N.S.)  94.  645,  123  A,  S.  R.  367,  13  Ann.  Cas. 

2.  Henry  v.  State,  110  "Ga.  750,  36  878 ;  Valley  Mercantile  Co.  v.  St.  Paul 
S.  E.  55,  78  A.  S.  R.  137  and  note.         Fire,  etc.,  Ins.  Co.,  49  Mont.  430,  143 

Notes:  57  Am.  Dec.  277;  88  A.  S.  Pac.  559,  Ann.  Cas.  1916A  1126  and 

R.  596.  note,  L.R. A.1915B  327 ;  State  v.  Ryan, 

3.  Miller  v.  Oklahoma,  149  Fed.  12  Nev.  401,  28  Am.  Rep.  802;  State 
330,  79  C.  C.  A.  268,  9  Ann.  Cas.  389 ;  v.  South,  28  N.  J.  L.  28,  75  Am.  Dec. 
State  V.  Hawkins,  8  Port.  (Ala.)  461,  250  and  note;  Thome  v.  Turck,  94  N. 
33  Am.  Dec.  294  and  note;  Frazier  v.  Y.  90,  46  Am.  Rep.  126;  State  v. 
State,  85  Ala.  1,7,  4  So.  691,  7  A.  S.  PoweU,  103  N.  C.  424,  9  S.  E.  627,  14 
R.  21  and  note;  Lunsford  v.  Dietrich,  A.  S.  R.  821,  4  L.R.A.  291;  Robinson 
86  Ala.  250,  5  So.  461,  11  A.  S.  R.  v.  State,  1  Cold.  (Tenn.)  120,  78  Am. 
37;  Lunsford  v.  Dietrich,  93  Ala.  565,  Dec.  487  and  note;  Lancaster  v.  State, 
9  So.  308,  30  A.  S.  R.  79;  Wood  v.  3  Cold.  (Tenn.)  339,  91  Am.  Dec.  288 
State,  34  Ark.  341,  36  Am.  Rep.  13;  and  note;  Dignowitty  v.  State,  17  Tex. 
State  V.  Setter,  57  Conn.  461,  18  Atl.  521,  67  Am.  Dec.  670  and  note;  Bill- 
782,  14  A.  S.  R.  121 ;  Ryan  v.  United  ard  v.  State,  30  Tex.  367,  94  Am.  Dec. 
States,  26  App.  Cas.  (D.  C.)  74,  6  317  and  note;  Reed  v.  State,  8  Tex. 
Ann.  Cas.  633  and  note;  Slaughter  v.  App.  40,  34  Am.  Rep.  732  and  note; 
State,  113  Ga.  284,  38  S.  E.  854,  84  Wilson  v.  State,  18  Tex.  App.  270,  51 
A.  S.  R.  242;  Smith  v.  Shultz,  1  Am.  Rep.  309  and  note;  Harris  v. 
Scam.  (111.)  490,  32  Am.  Dec.  33  and  State,  29  Tex.  App.  101,  14  S.  W. 
note;  Doss  v.  People,  158  111.  660,  41  390,  25  A.  S.  R.  717  and  note;  Blunt 
N.  E.  1093,  49  A.  S.  R.  180;  People  v.  Com.,  4  Leigh  (Va.)  689,  26  Am. 
V.  Hoban,  240  111.  303,  88  N.  E.  806,  Dec.  341. 

16   Ann.   Cas.  226,   22   L.R.A.(N.S.)       Notes:  57  Am.  Dec.  271;   89  Am. 
1132;  Offutt  V.  Earlywine,  4  Blackf.   Dec.  210;  11  A.  S.  R.  19;  88  A,  S. 
(Ind.)  460,  32  Am.  Dee.  40;  State  v.   R.  600;  41  L.R.A.(N.S.)  555. 
Williams,  95  Mo.  247,  8  S.  W.  217,  6       4.  State  v.  Williams,   95  Mo.  247, 
A.  S.  R.  46  and  note;  State  v.  Nor-   8  S.  W.  217,  6  A.  S.  R.  46  and  note; 
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intent,  as  where  it  thus  designates  the  conversion  of  state  funds  by 
one  having  possession  thereof  to  his  own  use.^  Therefore,  a  person 
indicted  for  larceny  is  entitled  to  the  benefit  of  the  doubt,  and  should 
be  acquitted  if  the  testimony  leaves  it  uncertain  as  to  the  intent  with 
which  the  property  was  taken.*  But  a  person  may  be  guilty  of  lar- 
ceny though  the  intent  was  not  to  derive  the  owner  of  the  whole 
thing  or  its  entire  value,  it  being  sufficient  if  there  was  an  intent 
to  deprive  him  of  part  of  it,  or  of  a  part  interest  in  it^  Thus,  the 
taking  of  property  is  larceny  where  it  is  taken  with  the  intention 
of  returning  it  to  the  owner  in  order  to  obtain  compensation  or  credit 
fraudulently,  as  where  a  cotton  picker  took  seed  cotton  from  his 
master's  warehouse  and  placed  it  with  the  cotton  which  he  had  picked 
but  which  had  not  been  weighed  with  the  intent  to  obtain  compensa- 
tion for  picking  cotton  which  he  had  not  picked.^  The  question 
of  the  intent  with  which  a  person  accused  of  this  offense  took  the 
property  is  one  of  fact  for  the  jury  to  be  determined  by  them  in 
view  of  all  the  circumstances  as  shown  by  the  evidence  adduced,* 
and  under  appropriate  instructions  from  the  court.**  There  are  deci- 
sions to  the  effect  that  the  taking  and  pledging  of  the  property  of 
another  with  the  intention  of  redeeming  it  and  restoring  it  to  the 
owner  does  not  constitute  larceny,  but  this  is  a  dangerous  doctrine 
and  some  courts  have  wisely  restricted  it  by  holding  that  there  must 
be  not  only  an  intent  to  redeem  and  return  the  property  but  also 
the  ability  to  redeem.**  It  has  been  contended,  but  unsuccessfully, 
that  an  intent  to  use  the  stolen  property  for  the  benefit  of  the  owner 
is  a  defense  to  a  prosecution  for  larceny.** 

28.  Time  of  Forming  Intent. — ^Although  there  seem  to  be  a  few 
decisions  to  the  effect  that  if  the  original  taking  was  a  trespass  and 
was  subsequently  followed  by  a  wrongful  conversion  of  the  thing 
taken,  the  intent  to  steal  need  not,  in  order  to  make  it  larceny,  have 
existed  at  the  time  of  the  taking,  such  decisions  being  based  on  the 
theory  that  a  tortious  taking  does  not  divest  the  possession  of  the 

Lancaster  v.   State,  3  Cold.    (Tenn.)  South,  28  N.  J.  L.  28,  75  Am.  Dee. 

339,  91  Am.  Dec.  288.  250;  State  v.  Powell,  103  N.  C.  424, 

As  to  intent  as  an  element  of  crime  9  S.  E.  627,  14  A.  S.  R.  821,  4  L.R.A. 

generally,  see  Criminal  Law,  voL  8,  291;    Lancaster    v.    State,    3    Cold. 

p.  60  et  seq.  (Tenn.)  339,  91  Am.  Dec.  288;  Reed 

6.  State  V.  Robs,  56  Ore.  450,  104  v.  State,  8  Tex.  App.  40,  34  Am.  Rep. 

Pac.  596,   106  Pac.  1022,  42  L.R.A.  732;  Robinson  v.  State,  11  Tex.  App. 

(N.S.)  601  and  note.  403,    40    Am.    Rep.    790;    Wilson    v. 

6.  Billard  v.  State,  30  Tex.  367,  94  State,  18  Tex.  App.  270,  51  Am.  Rep. 
Am.  Dee.  317  and  note.  309  and  note. 

7.  Berry  v.  State,  31  Ohio  St.  219,  10.  Reed  v.  State,  8  Tex.  App.  40, 
27  Am.  Rep.  506.  34  Am.  Rep.  732. 

8.  Note :  Ann.  Cas.  1916C  73.  11.  Note :  Ann.  Cas.  1916C  71. 

9.  Verberg  v.   State,  137   Ala.   73,  12.  Note:  Ann.  Cas.  1916C  72. 
34  So.  848,  97  A.  S.  R.  17;  State  v. 
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owner,  but  that  a  subsequent  conversion  by  the  taker  has  such  effect, 
and  will  therefore  constitute  larceny  when  accompanied  by  a  felo- 
nious intent,^'  the  general  rule  is  that  the  intent  miist  exist  at  the 
time  of  the  taking,^^  it  being  said  that  if  the  taking  or  obtaining 
possession  of  the  property  was  lawful,  the  crime  is  not  committed 
by  a  subsequent  copversion,  however  fraudulent  it  may  be.**  But 
a  refusal  to  charge  in  accordance  with  this  rule  has  been  held  not 
to  be  prejudicial  error,  where  the  evidence  permits  but  one  inference, 
viz.,  that  the  defendant  intended  to  appropriate  the  subject  of  the 
alleged  larceny  at  the  time  he  received  it.**  It  is  immaterial  at  what 
precise  moment  of  time,  during  the  transaction,  the  felonious  inten- 
tion was  first  formed  of  taking  and  holding  the  money  against  the 
consent  of  the  owner;  whenever  it  was  formed  and  executed,  animo 
furandi,  by  carrying  it  off,  that  moment  the  offender  became  a  tres- 
passer, and  was  guilty  of  larceny.*' 

29.  Good  Faith  on  Part  of  Taker. — One  who  takes  property  under 
fair  color  of  claim  or  title  and  in  the  honest  belief  of  ownership  and 
of  a  right  to  its  possession  is  not  guilty  of  larceny,  even  though  he  is 
mistaken,  as  in  such  a  case  the  felonious  intent  is  lacking ;  *^  and 

13.  Wilson  V.  State,  96  Ark.  148,  Notes:  57  Am.  Dec.  275;  88  A.  S. 
131  S.  W.  336,  Ann.  Cas.  1912B  339    R.  601;  41  L.R.A.(N.S.)   555. 

and  note,  41  L.R.A.(N,S.)  549;  State  15.  Wilson  v.   State,  96  Ark.  148, 

V.  Coombs,  55  Me.  477,  92  Am,  Dec.  131  S.  W.  336,  Ann.  Cas.  1912B  339 

610  and  note.  and  note,  41  L.R.A.  549;   People  v. 

Note:  88  A.  S.  R.  601.  Call,  1  Denio    (N.  Y.)    120,  43  Am. 

14.  Holbrook  v.  State,  107  Ala.  154,  Dec.  655  and  note ;  Rex  v.  Charlewood, 
18  So.  109,  54  A.  S.  R.  65  and  note ;  1  Leach  C.  C.  409,  3  Rev.  Rep.  706,  8 
Wilson  V.  State,  96  Ark.  148,  131  S.  Eng.  Rul.  Cas.  81. 

W.   336,   Ann.   Cas.   1912B   339   and  Notes:  57  Am.  Dec.  275;  88  A.  S. 

note,  41  L.R.A.(N.S.)    549;   Doss  v.  R.  601. 

People,  158  III.  660,  41  N.  E.  1093,  49  16.  People  v.  Miller,  169  N.  Y.  339, 

A.  S.  R.  180;  People  v.  Call,  1  Denio  62  N.  E.  418,  88  A.  8.  R.  546  and 

(N.  Y.)    120,  43  Am.  Dec.  655  and  note. 

note ;  State  v.  Ruffin,  164  N.  C.  416,  17.  State  v.  Anderson,  25  Minn.  66, 

79  S.  K.  417,  47  L.R.A.(N.S.)   852;  33  Am.  Rep.  455. 

Di^nowitty  v.  State,  17  Tex.,  521,  67  18.  Wilson   v.   State,  96  Ark.  148, 

Am.    Dec.   670   and  note;   Billard   v.  131  S.  W.  336,  Ann.  Cas.  1912B  339, 

State,  30  Tex.  367,  94  Am.  Dec.  317  41  L.R.A.(N.S.)  549  and  note;  Dean 

and  note;   Quitzow  v.   State,  1   Tex.  v.  State,  41  Fla.  291,  26  So.  638,  79 

App.  47,  28  Am.  Rep.  396;  Reed  v.  A.  S.  R.  186  and  note;  Higginbotham 

State,  8  Tex.  App.  40,  34  Am.  Rep.  v.  State,  42  Fla.  573,  29  So.  410,  89 

732  and  note;  Morrison  v.  State,  17  A.   S.   R.   237  and   note;    Causey  v. 

Tex.  App.  34,  50  Am.  Rep.  120 ;  Long  State,  79  Ga.  564,  5  S.  E.  121,  11  A. 

V.  State,  39  Tex.  Crim.  461,  46  S.  W.  S.    R.    447;    People  v.    Slayton,   123 

821,  73  A.  S.  R.  954;  Blunt  v.  Com.,  Mich.  397,  82  N.  W.  205,  81  A.  8.  R. 

4  Leigh  (Va.)  689,  26  Am.  Dec.  341;  211  and  note;  State  v.  Homes,  17  Mo. 

Stoddard  v.  State,  132  Wis.  520,  112  379,  57  Am.  Dec.  269  and  note;  State 

N.  W.  453,  13  Ann.  Cas.  1211 ;  Rex  v.  Williams,  95  Mo.  247,  8  S.  W.  217, 

V.  Charlewood,  1  Leach  C.  C.  409,  3  6  A.  S.  R.  46  and  note :  People  v.  Moss, 

Rev.  Rep.  706,  8  Eng.  Rul.  Cas.  81.  187  N.  Y.  410,  80  N.  E.  383,  10  Ann. 
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the  same  principle  applies  in  the  case  of  one  acting  under  the  belief 
that  he  is  a  part  owner,^*  or  where  the  taking  is  in  behalf  of  another 
whom  the  taker  believes  to  be  the  true  owner,*^  or  where  he  sells 
the  property  of  another  under  a  belief  of  ownership.*  And  one  who 
assists  another  in  taking  property,  honestly  believing  such  party  has 
a  right  thereto,  is  not  guilty  of  laxceny.'  Where,  however,  a  person 
contrary  to  the  advice  of  an  attorney  took  property  from  the  pos- 
session of  another  holding  a  lien  on  it  he  was  held  to  be  guilty  of 
that  offense,'  and  the  question  of  criminal  liability  is  not  altered  by 
the  fact  that  the  propeity  thus  taken  is  ultimately  lost  through  the 
taker's  negligence/  or»even  though  he  may  subsequently,  on  dis- 
covering that  he  was  mistaken,  convert  the  property  to  his  own  use.* 
The  publicity  of  the  taking  is  said  to  be  very  powerful  evidence  of 
the  good  faith  of  the  claim,*  and  whether  the  claim  was  in  good  faith 
is  Qrdinarily  a  question  for  the  jury  to  determine.'  But  it  has  been 
held  that  the  accused  is  not  bound  to  satisfy  the  jury  that  he  took 
the  property  in  question  under  an  honest,  tiirough  mistaken,  belief 
as  to  ownership;  and  a  charge  to  the  jury  to  that  effect  constitutes 
reversible  error  although  it  is  also  charged  that  the  state  must  satisfy 
the  jury  of  the  guilt  of  the  defendant  beyond  a  reasonable  doubt.* 
The  state,  and  not  the  accused,  in  a  prosecution  for  larceny,  has  the 
burden  of  p!roof  as  to  whether  the  taking  of  property  is  under  an 
honest  claim  of  right.* 

30.  Temporary  Appropriation. — ^The  rule,  as  generally  stated,  is 
that  there  must  be  an  intent  wholly  and  permanently  to  deprive  the 
owner  of  his  property,**  and  that  it  is  not  larceny  to  take  a  thing 
for  a  temporary  purpose  with  a  bona  fide  intention  of  returning  it,** 

Cas.  309  and  note,  11  L.R.A.(N.S.)  Note:  41  L.R.A.(N,S.)   654. 

528;  BUlard  v.  State,  30  Tex.  367,  94  8.  SUte  v.  Weckert,  17  S.  D.  202, 

Am.  Dec.  317  and  note.  95  N.  W.  924,  2  Ann.  Ca3.  191  and 

Note:  88  A.  S.  R.  604.  note. 

19.  Note:  88  A.  8.  R.  604.  9.  Note:  41  L.R.A.(N.S.)  554. 

20.  Dean  v.  State,  41  Fla.  291,  26  10.  State  v.  Coombs,  55  Me.  477,  92 
So.  638,  79  A.  S.  R.  186  and  note;  Am.  Dec.  610;  Valley  Mercantile  Co. 
People  V.  Slayton,  123  Mich.  397,  82  v.  St.  Paul  Fire,  etc.,  Ins.  Co.,  49 
N.  W.  205,  81  A.  S.  R.  211  and  note.  Mont.  430,  143  Pac.  559,  Ann.   Cas. 

!                          Note:  41  L.R.A.(N.S.)   554.  1916A   1126    and   note,   L.R.A.1915B 

i                          1.  Note:  88  A.  S.  R.  604.  327;  State  v.  South,  28  N.  J.  L.  28, 

i                          2.  Note:  41  L.R.A.(N.S.)   554.     •  75  Am.  Dec.  250  and  note;  Wilson  v. 

I                          3.  Note :  88  A.  S.  R.  604.  State,  18  Tex.  App.  270,  51  Am.  Rep. 

4.  Billard  v.  State,  30  Tex.  367,  94  309  and  note. 

Am.  Dec.  317  and  note.  Notes:  57  Am.  Dec.  275;  Ann.  Cas. 

I                          5.  Wilson  V.  State,  96  Ark.  148, 131  1916C  69. 

I       •               S.  W.  336,  Ann.  Cas.  1912B  339,  41  11.  State  v.  Ryan,  12  Nev.  401,  28 

L.R.A.(N.S.)  549  and  note.  Am.  Rep.  802;  State  v.  South,  28  N. 

6.  Causey  v.   State,  79  Ga.  564,  5  J.  L.  28,  75  Am.  Dec.  250  and  note. 
8.  E.  121,  11  A.  S.  R.  447.  Notes:  88  A.  S.  R.  606;  52  L.R.A. 

7.  Wilson   V.   State,   18   Tex.   App.  (N.S.)  1014;  Ann.  Cas,  1916C  69. 
270,  51  Am.  Rep.  309  and  note. 
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or  of  paying  for  it**  This  is  illustrated  by  the  case  of  taking  a 
horse  merely  to  use  it  for  the  purpose  of  riding  to  a  certain  place 
and  then  to  return  or  perhaps  abandon  the  horse  but  with  no  inten- 
tion to  appropriate  it  permanently,*'  although  where  the  horse  is 
taken  with  the  felonious  intent  permanently  to  deprive  the  owner 
of  the  animal  and  is,  for  some  reason,  subsequently  abandoned  the 
taker  may  then  be  guilty  of  larceny.**  In  some  cases,  however,  the 
courts  have  not  limited  the  intent  to  that  of  a  permanent  appropria- 
tion of  the  property,  but  state  that  it  may  be  either  a  permanent 
or  a  temporary  deprivation.**  Various  other  instances  of  temporary 
taking,  which  is  without  a  criminal  intent  and  therefore  does  not 
constitute  larceny,  are  taking  in  a  spirit  of  mischief  or  fun  with 
the  intent  of  returning  the  thing  taken  to  the  owner,  taking  from 
a  drunken  man  to  save  him  from  loss,  etc.** 

31.  Taking  and  Holding  for  Reward. — ^It  is  suiRcient  if  the  prop- 
erty is  taken  and  carried  away  with  the  intent  to  appropriate  any 
pecuniary  right  or  interest  therein.*'  Therefore  the  wrongful  taking 
and  carrying  away  of  the  property  of  another,  without  his  consent, 
with  intent  to  conceal  it  until  tie  owner  offers  a  reward  for  its  return, 
and  for  the  purpose  of  obtaining  the  reward,  is  larceny.**  Thus 
it  has  been  held  that  one  who  takes  a  horse  trespassing  on  his  land, 
with  intent  to  conceal  it  either  until  the  owner  shall  offer  a  reward 
and  then  to  return  it  and  claim  the  reward,  or  until  the  owner  may 
be  induced  to  sell  it  for  less  than  its  value,  commits  larceny.*^  There 
is  another  rule,  however,  to  the  eflfect  that  if  one  person  takes  the 
property  of  another  with  intent  to  hold  it  for  the  purpose  of  obtain- 
ing a  reward  for  its  return,  though  without  any  intention  of  depriving 
the  owner  of  it  permanently,  and  with  intent  to  return  it  in  case 
no  reward  is  offered,  no  crime  has  been  committed ;  *^  but  if  the 
property  of  another  is  taken  with  intent,  on  the  part  of  the  taker, 
to  retain  it  until  he  is  paid  a  reward  for  its  restoration  to  its  owner 
and  in  the  event  of  not  receiving  such  reward,  not  to  return  it  at 

12.  Note:  Ann.  Cas.  1916C  69.  Note:  88  A.  S.  R.  606. 

13.  Carroll  v.  State,  50  Tex.  Grim.  18.  Slaughter  v.  State,  113  Ga.  284, 
485,  98  S.  W.  859,  123  A.  S.  R.  851,  38  S.  E.  854,  84  A.  S.  R.  242;  Berry 
14  Ann.  Cas.  426.  v.  State,  31  Ohio  St.  219,  27  Am.  Rep. 

Note:  88  A.  S.  R.  607.  506. 

14.  St4ite  v.  Davis,  38  N.  J.  L.  176,  Notes:  52  L.R.A.(N.S.)  1016;  Ann. 
20  Am.  Rep.  367 ;  Carroll  v.  State,  50   Cas.  1916C  72. 

Tex.  Crim.  485,  98  S.  W.  859,  123  A.  19.  Com.  v.  Mason,  105  Mass.  163, 

S.  R.  851,  14  Ann.  Cas.  426.  7  Am.  Rep.  507. 

15.  Frazier  v.  State,  85  Ala.  17,  4  20.  Dunn  v.  State,  34  Tex.  Crim. 
So.  691,.  7  A.  S.  R.  21.  257,  30  S.  W.  227,  53  A.  S.  R.  714 

16.  Note:  Ann.  Cas.  1916C  71.  and  note. 

17.  Slaughter  v.  State,  113  Ga.  284, 
38  S.  E.  854,  84  A.  S.  R.  242. 
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all,  the  taking  is  larceny.*  As  to  whether  the  finder  of  lost  goods 
commits  larceny  in  withholding  them  from  the  known  owner,  in 
expectation  of  receiving  a  reward,  the  courts  are  not  agreed.  In 
some  cases  it  has  been  held  that  the  finder  is  not  guilty  under  such 
circumstances;  *  but  a  contrary  view  has  been  taken  by  other  courts.* 

in.  Subjects  of  Larceny  Generally 

32.  In  General. — Generally  speaking  in  order  to  establish  the  crime 
the  thing  stolen  must  be  of  some  value,^  and  therefore  it  is  said  that 
it  is  not  larceny  to  take  a  forged  bank  bill,  because  it  is  a  thing  of 
no  value.'  However,  the  thing  taken  need  not  be  of  value  to  the 
thief.  It  is  enough  if  the  owner  has  been  deprived  of  a  valuable 
thing.^  The  smallest  value  is  of  course  sufficient  to  constitute  simple 
larceny,  and  the  actual  value  of  the  aiticle  is  of  no  importance  except 
as  it  may  be  necessary  to  fix  the  degree  of  the  crime.'  Neither  is 
it  necessfiry  that  the  article  have  a  market  value,  and  accordingly  a 
pistol  is  the  subject  of  larceny  although  by  law  its  sale  is  forbidden.® 

33.  Bills,  Notes,  Checks,  Orders,  and  Railroad  Tickets. — Generally 
speaking  any  personalty  recognized  by  law  as  property  may  be  the 
subject  of  larceny,*  though  at  common  law  things  which  were  not 
considered  goods  or  chattels  but  merely  tne  evidence  or  representa- 
tion of  property  were  not  in  this  category.^®  Therefore  it  was  uni- 
versally agreed  that  there  could  be  no  theft  of  choses  in  action,*^ 

such  as  promissory  notes  "  and  bank  notes.^'    But  by  statute  promis- 

• 

1.  Dunn  V.  State,  34  Tex.  Crim.  257,   797.    See  supra,  par.  3. 

30  S.  W.  227,  53  A.  S.  R.  714  and  8.  Osborne  v.  State,  115  Tenn.  717, 

note.  92  S.  W.  853,  5  Ann.  Cas.  797. 

Note :  88  A.  S.  R.  606.  9.  State  v.  Wilson,  63  Ore.  344, 127 

2.  Note :  20  Ann.  Cas.  1385.    As  to  Pac.  980,  Ann.  Cas.  1914D  646. 
larceny  of  lost  and  abandoned  proper-  Note:  88  A.  S.  R.  586. 

ty,  see  infra,  par.  39  et  seq.  10.  Calentine    v.     State,    50    Tex. 

3.  Slaughter  v.  State,  113  Ga.  284,  Crim.  154,  94  S.  W.  1061,  123  A.  S. 
38  S.  E.  854,  84  A.  8.  R.  242 ;  Com.  v.  R.  837. 

Mason,  105  Mass.  163,  7  Am.  Rep.  507.       Note :  88  A.  S.  R.  586. 

Note:  20  Ann.  Cas,  1385.  11.  Culp  v.   State,  1  Port.    (Ala.) 

4.  State  V.  Smart,  4  Rich.  L.  (S.  33,  26  Am.  Dec.  357;  Com.  v.  Mess- 
C.)  356,  55  Am.  Dec.  683;  Vought  v.  inger,  1  Bin.  (Pa.)  273,  2  Am.  Dec. 
State,  135  Wis.  6,  114  N.  W.  518,  646,  441 ;  Warner  v.  Com.,  1  Pa.  St.  154, 
128  A.  S.  R.  1008,  32  L.R.A.(N.S.)  44  Am.  Dec.  114  and  note. 

234  and  note.  Notes:  41  Am.  Dec.  457;  88  A.  S. 

5.  State  V.  Smart,  4  Rich.  L.  (S.  C.)    R.  586. 

356,  55  Am.  Dec.  683.  12.  Woisham    v.     State,    56    Tex. 

6.  State  V.  Doepke,  68  Mo.  208,  30  Crim.  253,  120  S.  W.  439,  18  Ann. 
Am.  Rep.  785.  Cas.  134. 

Notes:  57  Am.  Dec.  276;  88  A.  S.  Notes:  88  A.  S.  R.  586;  128  A.  S. 

B.  594.  R.  1016. 

7.  State  V.  Doepke,  68  Mo.  208,  30  18.  Culp  v.  State,  1  Port.  (Ala.) 
Am.  Rep.  785:  Osborne  v.  State,  115  33,  26  Am.  Dec.  357. 

Tenn.  717,  92  S.  W.  853,  5  Ann.  Cas.       Note:  88  A.  S.  R.  586. 
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sory  notes  are  now  quite  generally  made  the  subject  of  larceny ;  ^^ 
and  while  bank  notes  are  now  almost  universally  deemed  to  be  goods 
and  chattels  at  common  law,^^  still  in  many  jurisdictions  there  are 
statutes  specifically  making  it  larceny  to  steal  liiem.^*  In  construing 
such  a  statute  it  has  been  held  to  apply  to  redeemed  bank  notes  while 
they  are  in  the  possession  of  the  issuing  bank.^^  But  it  has  been 
held  that  bank  notes  do  not  come  within  the  meaning  of  a  statute 
making  it  larceny  to  steal  a  promissory  note.**  There  was  no  such 
thing  known  to  the  common  law  as  the  larceny  of  a  check  as  such. 
It  is  true,  an  indictment  would  lie  for  the  larceny  of  a  check  as  a 
piece  of  paper  of  the  value  of  a  fractional  part  of  a  penny,  but  as 
a  valuable  piece  of  property,  representing  the  dollars  which  it  named, 
a  check  was  not  the  subject  of  larceny.  To  remedy  this  evil,  statutes 
have  been  enacted  which  expressly  make  it  larceny  to  steal  checks ;  *• 
so  that  the  theft  of  an  undelivered  check  is  larceny  to  the  same  extent 
as  the  theft  of  the  amount  of  money  represented  by  the  check  would 
be,*®  for  an  undelivered  and  unindorsed  check,  although  of  no  value 
to  the  taker,  is  of  vaJue  to  the  payee.*  At  common  law  town  or 
county  orders  were  not  the  subject  of  larceny  and  it  has  been  held 
that  ttiey  do  not  come  within  the  purview  of  a  statute  applicable 
to  bills  of  exchange,*  though  statutes  have  been  passed  changing  the 
common  law  in  this  respect.*  A  railroad  ticket  which  has  been  regu- 
larly issued,  so  that  in  its  condition  when  taken  it  would  entitle 
the  holder  to  the  amount  of  transportation  therein  represented,  is  a 
subject  of  larceny,*  though  it  has  been  held  otherwise  as  to  tickets 
which  have  not  been  stamped  or  dated  so  as  to  make  them  available 
for  tranq>ortation.*    However,  it  has  been  held  that  unissued  railroad 

14.  Cnlp  V.  State,  1  Port.   (Ala.)    Grim.  253,  120  S.  W.  439,  18  Ann. 
33,  26  Am.  Dec.  367;  People  v.  Gall,   Gas.  134. 

1  Denio  (N.  T.)  120,  43  Am.  Dec.  655  20.  Worsham    v.    SUte,    56    Tex. 

and  note;  Galentine  v.  State,  50  Tex.  Giim.  253,  120  S.  W.  439,  18  Ann. 

Grim.  154,  94  S.  W.  1061,  123  A  S.  Gas.  134. 

R.  837;  Vought  v.  State,  135  Wis.  6,  1.  State  ▼.  McClellan,  82  Vt.  361, 

114  N.  W.  518,  646,  128  A.   S.  R.  73  Atl.  993,  23  L.R.A.(N.S.)   1063. 

1008,  32  L.R.A(N.S.)  234.  2.  Warner  v.  Com.,  1  Pa.  St.  154, 

Notes:  88  A.  8.  R.  586;  128  A  8.  44  Am.  Dee.  114  and  note. 

R.  1016.  8.  Vought  V.  State,  135  Wis.  6,  114 

15.  Gom.  V.  Rand,  7  Mete.  (Mass.)  N.  W.  518,  646,  128  A.  S.  R.  1008,  32 
475,  41  Am.  Dec.  455.  L.R.A.(N.S.)  234  and  note. 

Note:  88  A.  S.  R.  586.  4.  Patrick  v.  State,  50  Tex.  Grim. 

16.  Ex  parte  Prince,  27  Fla.  196,  9   496,  98  S.  W.  840,  123  A.  S.  R.  861, 
So.   659,  26  A.   S.   R.   67;   Enson  v.  14  Ann.  Gas.  177  and  note. 

State,  58  Fla.  37,  50  So.  948,  138  A.  Note:  Ann.  Gas.  1914D  649. 

S.  R.  92,  18  Ann.  Gas.  940.  6.  Patrick  v.  State,  50  Tex.  Grim. 

17.  Gom.  V.  Rand,  7  Mete.  (Mass.)  496,  98  S.  W.  840,  123  A.  S.  R.  861, 
475,  41  Am.  Dec.  455.  14  Ann.  Gas.  177  and  note;  McGar- 

18.  Gulp  V.   State,  1  Port.    (Ala.)  ty  v.  State,  1  Wash.  377,  25  Pae.  299, 
33,  26  Am.  Dec.  357.  22  A.  S.  R.  152. 

19.  Worsham    v.     State,    56    Tex.  Note:  88  A.  S.  R.  586. 
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tickets  in  the  bands  of  an  agent  of  the  railroad  company  are  the 
subject  of  larceny^  under  a  statute  which  specifically  made  it  a  crime 
to  steal  such  tickets.  It  was  also  intimated  that  they  would  come 
within  the  purview  of  a  statute  making  it  larceny  to  steal  goods  and 
chattels.* 

34.  Animals  Generally. — ^Domestic  animals  are  as  a  rule  the  sub- 
jects of  thefty^  but  not  animals  ferae  naturae  while  in  their  natural 
state.*  The  term  animals  ferae  naturae  has  been  held  to  include 
doves  while  beyond  the  control  of  the  owner  for  the  reason  that  they 
often  mix  in  large  flocks  with  thd  doves  of  other  persons,  and  are 
free  tenants  of  the  air,  except  when,  impelled  by  himger  or  habit, 
or  the  production  or  preservation  of  their  young,  they  seek  the  shelter 
prepared  for  them  by  their  owner.*  When  animals  ferae  naturae 
are  reclaimed,  confined  or  dead,  they  are  property  and  subjects  of 
larceny.  1*  Thus  fish  are  reclaimed  when  they  are  inclosed  in  a  net, 
or  in  any  other  inclosed*  place  which  is  private  property,  from  which 
they  may  be  taken  at  any  time  at  the  pleasure  of  the  owner  of  the 
net  or  inclosure.^^  Likewise  when  clams  or  oysters  are  transplanted 
in  a  bed  where  none  grew  naturally,  and  the  bed  is  so  marked  out  by 
slakes  as  to  show  that  they  are  in  the  possession  of  a  private  owner, 
they  are  reclaimed  within  the  rule  stated  above.^*  While  bees  in 
the  possession  of  the  owner  are  the  subject  of  laroeny,  still  the  owner- 
ship of  wild  bees  in  a  tree  is  not  of  such  a  nature  as  will  make  it 
larceny  for  one,  not  the  owner  of  the  tree,  to  take  them.**  At  com- 
mon law,  animals  of  a  base  nature — that  is,  not  fit  for  food — such 
as  cats,  foxes,  monkeys  and  ferrets,  were  not  the  subject  of  theft;  ** 
and  this  was  so  even  though  such  animals  had  been  reclaimed,** 
ar  were  confined  or  dead.**  But  according  to  modern  opinion  the 
true  criterion  is  the  value  of  the  animal,  whether  for  food  of  man, 
for  its  fur,  or  otherwise.*^ 

6.  State  V.  Wilson,  63  Ore.  344,  127   66  N.  E.  876,  60  L.R.A.  481. 

Pac.  980,  Ann.  Cas.  1914D  646.  12.  State  v.  Taylor,  27  N.  J.  L.  117, 

7.  Notes:  67  Am.  Dec.  277;  88  A.  72  Am.  Dec.  347;  People  v.  Morrison, 
S.  R.  587.  194  N.  Y.  175,  86  N.  E.  1120,  128  A. 

8.  State  v.  House,  65  N.  C.  315,  6  S.  R.  552. 

Am.  Rep.  744.  Note;  88  A.  S.  B.  587. 

Notes:  57  Am.  Dec.  277;  65  A.  S.       13.  State  v.  Repp,  104  la.  305,  73 

R.  465 ;  88  A.  S.  R.  587.  N.  W.  829,  65  A.  S.  R.  463,  40  L.R. A. 

9.  Com.  V.  Chace,  9  Piok.   (Mass.)  687  and  note. 

15,  19  Am.  Dec.  348.  Note:  65  A.  S.  R.  465. 

Note:  88  A.  S.  R.  587.  14.  Norton  v.  Ladd,  5  N.  H.  203,  20 

10.  Haywood  v.  State,  41  Ark.  479,  Am.  Dec.  673. 

47  Am.  Rep.  765  note;  State  v.  House,  Note:  88  A.  8.  R.  687. 

65  N.  C.  316,  6  Am.  Rep.  744;  State  15.  Note:  88  A.  S.  R.  587. 

V.  Shaw,  67  Ohio  St.  157,  65  N.  E.  16.  Norton  v.  Ladd,  6  N.  H.  203,  20 

S76,  60  LJI.A.  481.  Am.  Dec.  573. 

Note:  88  A.  S.  R.  587.  17.  State  v.  House,  65  N.  C.  315,  6 

11.  State  V.  Shaw,  67  Ohio  St  167,  Am.  Rep.  744. 
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35.  Dogs. — By  the  old  common  law,  larceny  could  not  be  commit- 
led  of  a  dog.  The  reasons  assigned  for  this  were  the  baseness  of  the 
nature  of  such  creature ;  that  it  was  kept  for  mere  whim  and  pleasure ; 
that,  being  unfit  for  food,  it  was  of  no  intrinsic  value;  and  that 
the  penalty  for  the  felony  of  larceny  was  too  severe  to  apply  for  the 
stealing  of  so  contemptible  a  creature.**  Under  the  reasoning  satis- 
factory at  that  day,  it  was  larceny  to  steal  a  tame  hawk,  but  not 
larceny  to  steal  a  tame  dog,  although  it  was  larceny  to  steal  the 
hide  of  a  dead  dog.**  The  common  law  rule  was  applicable  although 
a  dog  was  considered  for  other  purposes  to  be  capable  of  ownership 
and  to  b^  a  thing  of  value;  '®  and  the  fact  that  the  right  of  property 
in  a  dog  was  protected  by  civil  remedies  did  not  change  the  rule.* 
The  reason  for  the  outlawry  of  dogs  in  favor  of  thieves  can  hardly 
be  regarded  as  persuasive  at  this  day,  and  such  crude  application  of 
the  principles  of  the  common  law  must  yield  ^to  common  sense.  The 
fitness  of  an  animal  for  food  is  not  the  only  test  of  its  value  to  man- 
kind; its  capacity  for  useful  service  in  other  ways  is  often  the  real 
test  of  value.  Nor  is  the  fact  that  an  animal  is  kept  for  the  whim 
and  pleasure  of  its  owner  any  sort  of  reason  for  holding  that  it  can- 
not be  the  subject  of  larceny.'  Accordingly  the  rule  of  the  early 
common  law  has  not  been  generally  followed,  and  at  the  present 
time  dogs  are  usually  considered  to  be  the  subject  of  larceny.'  The 
early  common  law  rule  in  this  respect  was  very  technical  and  was 
without  any  soxmd  basis  to  rest  on,  and  while  the  strict  common  law 

18.  Ward"  v.  State,  48  Ala.  161,  17  1.  State  v.  Lymus,  26  Ohio  St.  400, 
Am.  Rep.  31;  State  v.  Seward,  83  20  Am.  Rep.  772;  State  v.  Langford; 
Ark.  264,  103  S.  W.  741,  119  A.  S.  R.  66  S.  C.  322,  33  S.  E.  370,  74  A.  S.  B. 
136, 13  Ann.  Gas.  79,  11  L.R.A.(N.S.)  746. 

1117;  State  v.  Doe,  79  Ind.  9,  41  Am.  Note:  88  A.  S.  R.  688. 

Rep.   599;    Harrington    v.   Miles,   11  2.  State  v.  Langford,  55  S.  C.  322, 

Kan.  480,  15  Am.  Rep.  355;  Norton  33  S.  E.  370,  74  A.  S.  R.  346. 

V.  Ladd,  6  N.  H.  203,  20  Am.  Dec.  3.  Haywood  v.  State,  41  Ark.  479, 

573 J  State  v.  Holder,  81  N.  C.  627,  31  47  Am.  Rep.  766  and  note;  State  v. 

Am.   Rep.   617;    State  v.  Lymus,   26  Soward,  83  Ark.  264,  103  S.  W.  741, 

Ohio  St.  400,  20  Am.  Rep.  772;  State  119  A.  S.  R.  136,  13  Ann.  Cas.  79,  11 

V.  Langford,  55  S.  C.  322,  33  S.  E.  L.R.A.(N.S.)   1117;   Hamby  v.  Sam- 

370,  74  A.  S.  R.  746.  son,  105  la.  112,  74  N.  W.  918,  67  A. 

Notes:  40  Am.  Rep.  81;  67  A.  8.  R.  S.  R.  285,  40  L.R.A.  608;  Harrington 

290;  88  A.  S.  R.  588;  40  L.R.A  514;  v.  Miles,  11  Kan.  480,  16  Am.  Rep. 

13  Ann.  Cas.  81.  355;  State  v.  Brown,  9  Baxt.  (Tenn.) 

19.  State  V.  Langford,  55  S.  C.  322,  53,  40  Am.  Rep.  81;  Hurley  v.  State, 
33  S.  E.  370,  74  A.  S.  R.  746.  30  Tex.  App.  333,  17  S.  W.  455,  28 

20.  Ward  v.  State,  48  Ala.  161,  17  A.  S.  R.  916. 

Am.  Rep.  31;  State  v.  Doe,  79  Ind.  Notes:  67  A.  S.  R.  297;  88  A.  S.  R, 

9,  41  Am.  Rep.  599;   Harrington  v.  688. 

Miles,  11  Kan.  480,  15  Am.  Rep.  355 ;  As  to  the  modem  conception  of  dogs 

State  V.  Langford,  55  S.  C.  322,  33  S.  as  property,  see  Animals,  vol.  1,  p. 

E.  370,  74  A.  S.  R.  746.  1114.                                     ^            f  f 
Note :  88  A.  S.  R.  588. 
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definition  of  goods  and  .;hattels  would  not  include  dogs,  the  courts 
have  declined  to  adopt  that  rule  but  have  held  that  the  common 
understanding  of  the  meaning  of  such  words  would  be  resorted  to, 
and  that  in  such  view  dogs  are  clearly  chattels.* 

36.  Real  Estate  and  Things  Incident  Thereto. — ^From  an  early 
period  in  Englisii  jurisprudence,  it  has  been  the  rule  that  in  conse- 
quence of  the  stable  and  permanent  nature  of  real  estate,  an  injury 
to  it  is  not  indictable  at  common  law ;  and  therefore  it  is  not  larceny 
to  steal  any  thing  adhering  to  the  soil.*  If  there  was  a  severance, 
and  the  severing  and  carrying  away  was  by  one  continuous  act,  it 
amounted  merely  to  a  trespass.*  But  where  the  severing  and  carry- 
ing away  constituted  two  transactions,  the  object  severed  might  become 
a  subject  of  larceny.'  The  law  requires  only  that  the  acts  of  sever- 
ance and  asportation  should  be  distinct,  and  not  one  continuous  act. 
It  is  not  necessary  therefore  that  the  one  act  should  be  done  to-day 
and  the  other  to-morrow  to  make  them  distinct.  If  the  severance  is 
completed  and  the  goods  are  carried  away,  not  immediately,  but  after 
such  lapse  of  time  as  to  make  the  asportation  a  distinct  and  not  con- 
tinued act,  the  offense  is  complete.  And  no  particular  time  is  neces- 
sary ;  all  that  is  required  is  that  the  two  acts  be  so  separated  by  time 
as  not  to  constitute  one  transaction.®  Thus  if  the  property,  after 
being  detached,  is  left  on  the  freehold  for  a  moment,  it  is  personalty 
and  may  be  stolen;  but  if  it  is  kept  in  the  hands  of  the  thief  until 
he  leaves  the  premises,  it  is  still  a  part  of  the  realty,  and  only  a 
trespass  has  been  committed.*  In  applying  the  general  rule  it  has 
been  held  that  marl,  being  a  kind  of  earth  or  mineral,  and  in  its 
natural  state  a  part  of  the  freehold,  is  not  subject  of  larceny  unless 
previously  dug  up  or  severed  from  the  land ;  *^  and  that  crude  turpen- 
tine while  part  of  the  tree  is  not  a  subject  of  larceny,  but  becomas 
such  when  collected  into  boxes  cut  into  the  tree.**    Larceny  cannot 

4.  Hamby  v.  Samson,  105  la.  112,  Atl.  302,  19  Ann.  Cas.  682;  Smith  v. 

74  N.  W.  918,  67  A.  S.  R.  285,  40  Com.,  14  Bush  (Ky.)  31,  29  Am.  Rep. 

L.R.A.  608;  State  v.  Brown,  9  Baxt.  402. 

(Tenn.)  53,  40  Am.  Rep.  81.  Notes:   88  A.  S.  R.  689,  690;   49 

Notes:  67  A.  S.  R.  297;  88  A.  S.  R.  L.R.A.(N.S.)  965. 

588;  40  L.R.A.  514;  13  Ann.  Cas.  81.  8.  State  v.  Klinkenberg,  76  Wash. 

6.  State  V.  Fox,  83  Conn.  286,  76  466,  136  Pao.  692,  Ann.  Cas.  1915D 

Atl.  302,  19  Ann.  Cas.  682;  Harberger  468,  49  L.R.A.(N.S.)  965. 

▼.  State,  4  Tex.  App.  26,  30  Am.  Rep.  9.  Smith  v.  Com.,  14  Bush   (Ky.) 

157  and  note;  State  v.  Klinkenberg,  31,  29  Am.  Rep.  402. 

76  Wash.  466, 136  Pac.  692,  Ann.  Cas.  Note :  88  A.  S.  R.  590. 

1915D  468,  49  L.R.A.(N.S.)  965  and  10.  Ogden  v.  Riley,  14  N.  J.  L.  186, 

note.  25  Am.  Dec.  513. 

Notes:  57  Am.  Dec.  277;  88  A.  S.  Note:  49  L.R.A.(N.S.)  967. 

R.  589,  590;  49  L.R.A.(N.S.)  968.  11.  Dickens  v.  State,  142  Ala.  49,  39 

6.  Notes:    88    A.    S.    R.    590;    49  So.  14, 110  A.  S.  R.  17. 
UR.A.(N.S.)  965.  Notes:  57  Am.  Dec.  277;  49  L.R.A, 

7.  State  V.  Fox,  83  Conn.  286,  76  (N.S.)  966. 
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be  committed  of  trees  when  growing,  or  when  severed  and  instantly 
carried  off;  **  nor  of  growing  fruit;  *•  but  cut  cordwood  is  personalty 
and  may  be  stolen.**  The  modem  tendency  is  to  confine  these  rules 
within  the  narrowest  possible  limits.  And  it  has  been  held  that 
the  rule  that  the  severance  and  carrying  away  of  personal  property 
annexed  to  real  estate  must  be  separated  by  time,  so  as  not  to  con- 
stitute one  transaction,  does  not  apply  to  articles  which  do  not  adhere 
to  the  freehold  and  which  may  be  removed  without  injury,"  but 
applies  only  to  things  issuing  out  of  or  growing  on  the  land  and 
such  as  adhere  to  the  freehold.**  Undoubtedly,  the  modem  and  true 
rule  is  that  he  who,  by  his  wrongful  act,  converts  a  fixture  into 
personal  property,  and  then  with  larcenous  intent  forthwith  carries 
it  away  without  the  consent  of  the  owner,  may  be  rightfully  convicted 
of  larceny.*'  Thus  the  simultaneous  removal  and  carrying  away 
of  rails  from  a  fence,  with  larcenous  intent,  and  without  the  owner's 
consent,  is  theft.**  Likewise  it  is  larceny  to  steal  chandeliers  which 
are  attached  to  a  house,*'  or  a  key  in  the  lock  of  a  door.^®  Many 
things  which  are  not  the  subject  of  larceny  at  common  law  have 
become  so  under  statutes,  either  by  express  designation  or  by  con- 
struction. Thus  by  statutes  it  has  been  made  larceny  to  steal  manure, 
minerals,  trees  standing  or  fallen,  crops  growing  or  mature,  fruit  and 
other  things  annexed  to  the  land.* 

37.  Water,  Gas  and  Electricity. — There  is  nothing  in  the  nature  of 
gas  used  for  illuminating  purposes  which  renders  it  incapable  of  being 
feloniously  taken  and  carried  away.  It  is  a  valuable  article  of  mer- 
chandise, bought  and  sold  like  other  personal  property,  susceptible  of 
being  severed  from  a  mass  or  larger  quantity  and  of  being  transported 
from  place  to  place.*  Likewise  water  which  is  confined  in  pipes  and 
electricity  which  is  conveyed  by  wires  are  subjects  of  larceny.* 

12.  Note:  49  L.R.A.(N.S.)   966.  18.  Harberger  v.  State,  4  Tex.  App. 

13.  Bartlett  v.  Brown,  6  R.  I.  37,  26,  30  Am.  Rep.  157  and  note. 

75  Am.  Dec.  675.  19.  Smith  v.  Com.,  14  Bush  (Ky,) 

Notes :  88  A.  S.  R.  590 ;  49  L.R.A.  31,  29  Am.  Rep.  402. 

(N.S.)  967.  Note:  88  A.  S.  R.  589. 

14.  State  v.  Parker,  34  Ark.  158,  20.  Hoskins  v.  Tarrence,  5  Blackf. 
36  Am.  Rep.  5.  (Ind.)  417,  35  Am.  Dec.  129. 

Note:  49  L.R.A.(N.S.)   967.  Notes:  57  Am.  Dec.  277;  49  L.R.A. 

15.  Note:  88  A.  S.  R.  589.  (N.S.)  968. 

16.  Smith  V.  Com.,  14  Bush  (Ky.)  1.  Notes:  67  Am.  Dec.  277;  88  A. 
31,  29  Am.  Rep.  402.  S.  R.  590;  49  L.R.A.(N.S.)  969. 

17.  Junod  V.  State,  73  Neb.  208,  102  2.  Woods  v.  People,  222  III.  293,  78 
N.  W.  462,  119  A.  S.  R.  890;  Harber-  N.  E.  607,  113  A.  S.  R.  415,  6  Ann. 
ger  V.  State,  4  Tex.  App.  26,  30  Am.  Cas.  736  and  note,  7  L.R.A. (N.S.) 
Rep.  157  and  note;  State  v.  Klinken-  520;  Com.  v.  Shaw,  4  Allen  (Mass.) 
berg,  76  Wash.  466, 136  Pac.  692,  Ann.  308,  81  Am.  Dec.  706.  See  Gas,  vol. 
Cas.  1915D  468,  49  L.R.A. (N.S.)  965  12,  p.  920. 

(stating  the  rule).  3.  Note:  6  Ann.  Cas.  739. 

Note:  49  L.R.a.(N.S.)  968. 
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38.  Property  Kept  for  Illegal  Purposes. — The  fact  that  an  article 
is  kept  for  an  unlawful  purpose,  such  as  intoxicating  liquors  kept  for 
sale  in  violation  of  law,  or  gambling  paraphernalia,  the  possession  of 
which  is  prohibited,  does  not  affect  its  character  as  property,  and  as 
such  it  is  a  subject  of  larceny.*  The  same  rule  applies  to  a  pistol  or 
other  dangerous  weapon  which  cannot  be  legally  sold  or  carried.* 

IV.  Lost,  Mislaid  and  Abandoned  Property      -      '  ^ 

39.  In  GeneraL — ^Lost  property  may  be  defined  to  be  that  which 
the  owner  has  involuntarily  parted  with  through  neglect,  carelessness 
or  inadvertence.'  According  to  ancient  common  law  authorities  and 
some  early  American  cases,  goods  casually  lost  were  not  considered  the 
subject  of  larceny  under  any  circumstances,'  the  reason  assigned  for 
this  view  being  that  to  constitute  larceny  there  must  be  a  trespass  in 
the  taking,  and  that  there  can  be  no  trespass  unless  the  property  is 
in  the  possession  of  the  owner,  which  is  not  true  of  lost  goods.* 
Those  cases  and  the  reasoning  on  which  they  proceed  have  been 
disapproved  universally  by  the  courts  of  other  jurisdictions.  It  is 
pointed  out  that  the  property  continues  to  be  in  the  loser's  possession, 
constructively,  and  diat  a  taking  away  may  be  a  violation  of  such 
possession  amounting  to  a  trespass.'  The  modem  view,  both  in  this 
country  and  in  England,  is  that  larceny  may  be  committed  of  prop- 
erty which  is  casually  lost  as  well  as  of  that  which  is  not.*'  The 
ancient  rule  that  lost  chattels  were  not  the  subject  of  larceny  prob- 
ably was  held  to  extend  to  domestic  animals  estray.  Bracton  in 
enumerating  the  things  which  could  not  be  stolen  included  ^'animalia 
vagantia  qu8B  nuUus  sequitur,  petit  vel  advocat."  The  modem  view 
is,  however,  that  larceny  may  be  committed  of  estrays  as  well  as  of 
other  chattels.**  And  even  in  the  jurisdiction  which  holds  that  lost 
goods  are  not  the  subject  of  larceny,  an  exception  has  been  made  in  the 
case  of  straying  animals  on  the  theory  of  a  constractive  possession  in 

4.  Osborne  v.  State,  116  Tenn.  717,  changed  by  statute,  88  A.  S.  R.  567- 
92  S.  W.  853,  5  Ann.  Gas.  797  and  591  note);  Pritchett  v.  State,  2 
note.  Sneed  (Tenn.)  285,  62  Am.  Deo.  468 

Note:  98  Am.  Dec.  135.  and  note. 

5.  Osborne  v.  State,  115  Tenn.  717,       Note:  20  Ann.  Gas.  1380. 
92  S.  W.  853,  5  Ann.  Gas.  797.  8.  Note:  20  Ann.  Gas.  138L 

6.  Danielson  v.  Roberts,  44  Ore.  9.  Allen  v.  State,  91  Ala.  19,  8  So. 
108,  74  Pac.  913,  102  A.  S.  R.  627  665,  24  A.  S.  R.  856. 

and  note,   65  L.R.A.  626.     See  also  Note:  20  Ann.  Gas.  1381. 

Lost  Property.  10.  Griggs  v.  State,  68  Ala.  425,  29 

7.  People  V.  Anderson,  14  Johns.  Am.  Rep.  762  and  note;  Robinson  v. 
(N.  Y.)  294,  7  Am.  Dec.  462;  Wright  State,  11  Tex.  App.  403,  40  Am.  Rep. 
V.  State,  6  Yerg.  (Tenn.)  154,  26  Am.  790. 

Dec     258;     Lawrence    v.     State,     1       Notes:   88  A   S.   B.  667--591;   20 
Humph.  (Tenn.)  228,  34  Am.  Dec.  644  Ann.  Gas.  1381.  ^   , 

(the    role    in    Tennessee    has    been       11.  Note:  20  Ann.  Gas.  138L 
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the  owner.^*  The  plax^e  where  the  property  is  found  does  not  affect  the 
question  whether  it  is  a  subject  of  larceny.  The  accepted  definition 
of  the  oflFense  extends  to  the  taking  and  carrying  away  of  goods  from 
any  place.**  Property  which  has  been  thrown  away  and  abandoned 
becomes  no  man's  property.  The  former  owner  loses  his  title  and  all 
claim  to  it,  and  one  who  finds  it  can  claim  it  as  his  own.  Hence, 
property  which  has  been  abandoned  is  not  the  subject  of  larceny.** 
It  is  a  crime  against  the  United  States  to  steal  property  from  a  wrecked 
vessel.**  Property  must  have  been  voluntarily  abandoned  or  the  tak- 
ing may  constitute  larceny.  Thus  it  has  been  held  to  be  larceny  to 
take  clothes  from  a  dead  body  cast  up  by  the  sea,  on  the  ground  that 
they  were  not  voluntarily  abandoned.**  One  who  receives  property 
from  the  finder  thereof  assumes,  in  legal  contemplation,  by  voluntary 
substitution,  as  to  the  property  and  the  owner,  the  relation  occupied 
by  the  finder,  placing  himself  in  the  finder's  stead.  In  such  a  case, 
whether  the  person  taking  the  property  is  guilty  must  be  determined 
on  the  same  principles  that  govern  in  the  case  of  the  actual  finder.*^ 

40.  Intent  of  Finder. — ^In  order  to  make  the  finder  of  lost^  prop- 
erty guilty  of  larceny,  a  felonious  intent  on  his  part  to  appropriate  it 
is  essential,**  and  the  general  rule  is  that  such  intent  must  exist  at  the 
time  he  first  takes  the  goods  into  his  possession  **  and  that  it  is  not  lar- 

12.  Note:  88  A.  S.  R.  567.  Notes:  25  A.  S.  R.  362;  88  A.  S. 

13.  Allen  v.  State,  91  Ala.  19,  8  So.   R.  603 ;  37  L.R. A.  122. 

665,  24  A.  S.  R.  856  and  note.  19.  Griggs  v.  State,  58  Ala.  425,  29 

Notes:  88  A.  S.  R.  567;  20  Ann.  Am.    Rep.    762   and   note;    Allen    v. 

€as.  1381.  State,  91  Ala.  19,  8  So.  665,  24  A.  S. 

14.  Note:  88  A.  S.  R.  567-591.  R.  856  and  note;  Brewer  v.  State,  93 

15.  United  States  v.  Coombs,  12  Pet.  Ark.  479, 125  S.  W.  127,  20  Ann.  Cas. 
72,  9  U.  S.  (L.  ed.)  1004.  1378  and  note,  30  L.R.A.(N.S.)   339 

Note:  78  A.  S.  R.  264.  and  note;  State  v.  Courtsol,  89  Conn. 

16.  Wonson  v.  Sayward,  13  Pick.  564,  94  Atl.  973,  L.R.A.1916A  465 
(Mass.)  402,  23  Am.  Dec.  691.  and  note;  Starck  v.  State,  63  Ind.  285, 

17.  Allen  v.  State,  91  Ala.  19,  8  So.  30  Am.  Rep.  214;  State  v.  Hayes,  98 
665,  24  A.  S.  R.  856 ;  WiUiams  v.  la.  619,  67  N.  W.  673,  60  A.  S.  R.  219, 
State,  165  Ind.  472,  75  N.  E.  875,  2  37  L.R.A.  116;  Com.  v.  Titus,  116 
L.R.A.(N.S.)  248;  State  v.  Farrow,  Mass.  42,  17  Am.  Rep.  138  and  note; 
61  N.  C.  161,  93  Am.  Dec.  585.            '  Crockford  v.  State,  73  Neb.  1,  102  N. 

Note :  20  Ann.  Cas.  1385.  ^  79^  U9  A.  S.  R.  876 ;  People  v.  An- 

18.  Blackshare    V.    State,    94    Ark  ^  ^  ^^^ 

548,  128  S  W.  549,  140  AS  R.  1^  p^,  ^^.^  gtate  v.  Roper,  14  N.  C. 
and  note;  Bailey  V.  State,  52  Ind.  462,   ^3   ^  ^   ^^^   268;  Reed  v.  State, 

gaytT9ft.  ?iV^?  r^.  '6?3,^  60   «  Tex.  App.  40,  34  Am.  Rep   732  and 

A.  S.  R.  219,  37  L:R.A.  116  and  note;  ?^^^',?^^°^^^!^  ^'  f^^^^'  ^  ^"^-  ^PP' 
Com.  V.  Titus,  116  Mass.  42,  17  Am.  403  40  Am  Kep.  790. 
Rep.  138;  State  v.  Clifford,  14  Nev.  Notes:  34  Am.  Dec.  616;  57  Am. 
72,  33  Am.  Rep.  526;  Baker  v.  State,  T)ee,  284;  88  A.  S.  R.  567,  591,  603; 
29  Ohio  St.  184,  23  Am.  Rep.  731;  37  L.R.A.  122,  123;  30  L.R.A.(N.S.) 
R€ed  V.  State,  8  Tex.  App.  40,  34  Am.    34L 

Rep.  732. 
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ceny  if  there  was  no  such  intent  when  the  goods  were  found,  though 
tlicre  waa  a  subsequent  felonious  asportation.^®  The  existence  of 
the  criminal  intent,  like  the  intent  with  which  any  other  act  is 
done,  may  be  ascertained  by  a  careful  examination  of  the  facts 
and  circumstances  preceding,  attending,  and  following  the  finding. 
In  order  to  ascertain  the  original  intent,  inquiries  may  be  made 
as  to  the  manner  in  which  the  finder  conducted  himself  with  the 
goods  and  his  present  means  of  knowing  or  ascertaining  the  owner.' 
But  proof  of  ignorance  of  the  law,  or  that  the  finder  believed  that 
he  acquired  the  title  by  finding  the  property,  does  not  tend  to  disprove 
the  intent  to  convert  it  to  his  own  use.  If  he  did  the  act  with  the 
requisite  intent,  it  is  no  defense  that  in  his  ignorance  of  the  general 
law  he  supposed  that  by  finding  he  became  the  owner  of  the  property.* 
A  taking  by  finding,  it  is  said,  may  be  classed  under  three  heads. 
In  one  class  may  be  included  those  cases  where  on  the  finding  the 
finder  has  no  intention  to  appropriate  the  thing  found  to  his  own  use, 
but  on  the  contrary  intends  to  restore  it  to  the  owner  when  found, 
though  he  afterward  disposes  of  it  to  his  own  use,  either  before  or 
after  he  knows  who  the  owner  is.  This  is  not  considered  to  be  larceny, 
because  there  was  no  animus  furandi  at  the  time  of  taking.  In  the 
second  class  axe  those  cases  where  one  finds  goods  that  have  been 
actually  lost,  or  are  reasonably  supposed  by  him  to  have  been  lost,  and 
he  appropriates  them  with  intent  to  take  the  entire  dominion  over 
them,  really  believing  then  that  the  owner 'cannot  be  found,  and  he 
afterward  disposes  of  them  to  his  own  use,  either  before  or  even  after 
he  knows  who  the  owner  is.  This  also  is  not  larceny,  because  the 
tiiking,  though  not  exactly  innocent,  was  not  punishable,  and  could 
not  be  made  the  subjec^t  of  an  action  of  trespass.  The  third  class  com- 
prehends those  case?!  where  goods  have  been  actually  lost,  or  are  reason- 
ably supposed  by  the  finder  to  have  been,  and  he  appropriates  them 
with  intent  to  take  the  entire  dominion  over  them,  knowing  or  really 
believing  the  owner  can  be  found.  Under  such  circumstances  the 
finder  is  guilty  of  larceny,  whether  he  afterward  converts  them  to 
his  own  use  or  not.* 

20.  Griggs  V.  State,  58  Ala.  425,  29  Note:  34  Am.  Dec.  646. 

Am.    Rep.    762    and    note;    Allen    v.  1.  Griggs  v.  State,  68  Ala.  426,  29. 

Stale,  91  Ala.  19,  8  So.  665,  24  A.  S.  Am.  Rep.  762  and  note;  Allen  v.  State, 

R.  856  and  note;  Brewer  v.  State,  93  91  Ala.  19,  8  So.  666,  24  A.  S.  R.  866 

Ark.  479,  125  S.  W.  127,  20  Ann.  Cns.  and  note. 

1378  and  note,  30  L.R.A.(N.S.)   339;  Note:  20  Ann.  Cas.  1382. 

State  V.   Courtaol,  89   Conn.  564,  94  2.  State  v.  Welch,  73  Mo.  284,  39 

Atl.  973,  L.R,A.1916A  465  and  note;  Am.  Rep.  516. 

Com.  V.  Titus,  116  Mass.  42,  17  Am.  3.  Reed  v.  State,  8  Tex.  App.  40,  34 

Rep.  138  and  note;  State  v.  Clii!ord,  Am.  Rep.  732. 
14  Nev.  72,  33  Am.  Rep.  626;   State 
V.  Roper,  14  N.  C.  473,  24  Am.  Dec. 
208. 
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41.  Knowledge  of  Finder  Regarding  Ownersliip. — ^The  finder  of 
lost  property  must  know  or  have  reasonable  -means  of  knowing  or 
ascertaining  the  owner  in  order  to  render  him  guilty  of  larceny.* 
The  fact  that  he  converts  such  property  to  his  own  use  without  ex- 
ercising reasonable  diligence  to  ascertain  the  owner  and  to  restore  it 
to  him  is  not  sufficiwit,  if  he  does  not  know  or  have  meems  of  ascer- 
taining who  the  owner  is.*  This  is  so  far  the  reason  that,  since 
the  finder's  belief,  or  ground  of  belief,  in"  regard  to  finding  the 
owner,  is  to  be  determined  by  the  circumstances  apparent  to  him 
at  the  time  of  the  finding,  guilt  cannot  be  predicated  of  a  failure 
to  exercise  diligence  to  find  the  owner.  The  finder  is  not  bound 
to  search  for  or  to  take  any  other  measures  to  discover  the  owner.* 
So  larceny  cannot  be  committed  of  goods  found  in  the  highway, 
bearing  no  marks  by  which  the  owner  can  be  ascertained,  for  there  is 
no  felonious  taking ; '  and  it  has  been  held  that  the  finder  of  a  pocket- 
book  containing  bank  bills,  but  having  no  mark  on  or  about  it,  by 
which  the  name  of  the  owner  could  be  ascertained,  cannot  be  convicted 
of  larceny,  though  the  book  was  immediately  demanded  by  the  owner, 
and  the  finder  denied  having  it  and  concealed  and  fraudulently  con- 
verted the  bills,  unless  it  furtlier  appears  that  the  finder,  when  he 
acquired  possession,  knew  who  the  owner  was,  or  had  the  means  of 
identifying  him  instanter  by  marks  on  or  about  the  property.®  In 
some  of  the  earlier  cases  it  was  declared  that  a  failure  to  use  reasonable 
means  to  discover  the  owner,  as  by  advertising,  rendered  the  finder 
guilty ;  •  and  by  statute  it  is  sometimes  necessary  for  a  finder  of  lost 
property  to  make  a  reasonable  effort  to  discover  the  true  owner.*® 
But  where  he  has  a  criminal  intent  to  convert  the  goods  to  his  own 
use  at  the  time  of  the  finding,  and  afterwards  does  so  convert  them  in 

4.  Brewer  v.  State,  93  Ark.  479,  126   Am.  Dec.  443  and  note-. 

S.  W.  127,  20  Ann.  Cas.  1378  and  note,  Note :  20  Ann.  Cas.  1384. 

30  L.R.A.(N.S.)  339  and  note;  State  6.  State  v.  Dean,  49  la.  73,  31  Am. 

V.  Western,  9  Conn.  527,  25  Am.  Dec.  Rep.  143 ;  State  v.  Hayes,  98  la.  619, 

46;  State  v.  Courtsol,  89  Conn.  564,  67  N.  W.  673,  60  A.  S.  R.  219,  37 

94   Atl.    973,   L.R.A.1916A    465    and  L.R.A.  116. 

note;  State  v.  Hayes,  98  la.  619,  67  Note:  20  Ann.  Cas.  1384. 

N.  W.  673,  60  A.  S.  R.  219,  37  L.R.A.  7.  Tyler    v.    People,    Breese    (HI.) 

.116  and  note;  Com.  v.  Titus,  116  Mass.  293,  12  Am.  Dec.  176;  People  v.  And- 

42,  17  Am.  Rep.  138  and  note;  State  erson,  14  Johns.   (N.  Y.)  294,  7  Am. 

V.  Roper,  14  N.  C.  473,  24  Am.  Ded.  Dec.  462. 

268;  Robinson  v.  State,  11  Tex.  App.  8.  People  v.  Cogdell,  1  Hill  (N.  Y.) 

403,  40  Am.  Rep.  790.  94,  37  Am.  Dec.  297. 

Note :  88  A.  S.  R.  567-591,  603.  9.  Allen  v.  State,  91  Ala.  19,  8  So. 

5.  Bailey  v.  State,  52  Ind.  462,  21  665,  24  A.  S.  R.  856  and  note. 
Am.  Rep.  182  and  note;  State  v.  Dean,  Note:  20  Ann.  Cas.  1384. 

49  la.  73,  31  Am.  Rep.  143;  State  v.       10.  Berry  v.   State,  4   Okla.  Crim. 
Hayes,  98  la.  619,  07  N.  W.  673,  60   202,   111   Pac.   676,  31   L.B.A.(N.S.) 
A.  S.  R.  219  and  note,  37  L.R.A.  116;    849. 
Hunt  V.  Com.,  13  Grat.  (Va.)  757,  70 
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pursuance  of  such  intent,  an  idle  effort  made  in  the  meantime  for 
the  oi^nsible  purpose  of  finding  the  owner  does  not  purge  the  taking 
of  its  criminality.**  The  rule  that  if  the  finder  of  lost  goods  neither 
knows  nor  has  any  immediate  means  of  ascertaining  the  owner,  and 
appropriates  them  to  his  own  use,  he  is  not  guilty  of  larceny,  does 
not  apply  to  estrayed  animals.**  The  general  rule  is  tfiat  the  taking 
is  not  larceny,  when  there  are  no  indicia  indicating  the  owner,  and 
the  finder  really  believes  he  cannot  be  found,  but  if  at  the  time  of 
the  taking  he  knew  the  owner,  or  had  reasonable  grounds  for  be- 
lieving he  could  be  discovered,  it  is  his  legal  and  moral  duty  to 
hold  and  restore  the  goods  to  him ;  and  if,  under  such  circumstances, 
he  absolutely  appropriates  them  to  his  own  use,  excluding  the  do- 
minion of  the  owner,  it  is  larceny.  Reasonable  belief  that  the  owner 
can  be  found  may  result  from  previous  knowledge  of  the  finder,  or 
from  the  attending  facts  and  circumstances,  or  from  facts  which  he 
learns  at  the  time  of  the  finding,  or  from  any  marks  or  indicia  on 
the  goods  furnishing  immediate  means  of  ascertaining  the  owner.** 

42.  Lost  Property  Found  in  Another  Article. — The  rules  govern- 
ing the  larceny  of  lost  property  apply  with  equal  force  where  the 
property  lost  is  found  concealed  in  another  article  which  the  finder 
had  acquired  legitimately.**  But  although  a  purchaser  of  an  article 
who  finds  therein  and  appropriates  something  of  a  nature  entirely  dif- 
ferent from  the  article  purchased  may  be  guilty  of  larceny,  he  is  not 
necessarily  guilty  if  he  appropriates  something  found  therein  which 
is  of  the  same  nature  as  the  article  purchased,  notwithstanding  the  fact 
that  the  article  found  has  an  additional  value  for  other  purposes.** 

43.  Property  Mislaid  or  Left  by  Mistake. — ^A  distinction  is  drawn 
between  the  larceny  of  lost  goods  and  of  goods  that  have  been  mis- 
placed or  laid  down  with  the  intention  of  taking  them  up  again  and 
then  forgotten,  because  a  person  who  casually  puts  a  thing  down  and 
forgets  it  still  remains  in  constructive  possession  of  it,**  and  therefore 
a  person  who  finds  and  appropriates  it  to  his  own  use  is  guilty  whether 

11.  Allen  V.  State,  91  Ala.  19,  8  So.  Grat.  (Va.)  757,  70  Am.  Dec.  443  and 
665,  24  A.  S.  R.  856.  note. 

12.  Blackshare  v.  State,  94  Ark.  Notes :  57  Am.  Dec.  284 ;  88  A.  S.  R. 
548,  128  S.  W.  549,  140  A.  S.  R.  144  567-^91;  20  Ann.  Cas.  1383. 

and  note.  14.  People  v.  Hoban,  240  111.  303, 

13.  Griggs  V.  State,  58  Ala.  425,  29  88  N.  E.  806,  16  Ann.  Cas.  226  and 
Am.  Rep.  762  and  note;  Allen  v.  State,  note,  22  L.R.A.(N.S.)  1132  and  note; 
91  Ala.  19,  8  So.  665,  24  A.  S.  R.  856  State  v.  Hayes,  98  la.  619,  67  N.  W. 
and  note;  State  v.  Hayes,  98  la.  619,  673,  60  A.  S.  R.  219,  37  L.R.A.  116 
67  N.  W.  673,  60  A.  S.  R.  219,  37  and  note;  Robinson  v.  State,  11  Tex. 
L.R.A.  116  and  note;  State  v.  Levy,  App.  403,  40  Am.  Rep.  790. 

23  Minn.  104,  23  Am.  Rep.  678 ;  State       16.  People  v.  Hoban,  240  111.  303, 
V.  Clifford,  14  Nev.  72,  33  Am.  Rep.   88  N.  E.  806,  16  Ann.  Cas.  226  and 
626;  Baker  v.  State,  29  Ohio  St.  184,   note,  22  L.R.A.(N.S.)  1132. 
23  Am.  Rep.  731;  Hunt  v.  Com.,  13       16.  Griggs  v.  State,  58  Ala.  425,  29 
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the  intent  to  steal  was  formed  at  the  time  of  or  subsequent  to  the 
taking.*'  Thus  property  left  by  the  owner  on  the  seat  of  a  street 
car  is  not  lost  so  as  to  entitle  a  finder  to  its  custody,  if  the  owner  re- 
members where  he  left  it  and  speedily  Applies  for  its  restoration,  and 
a  person  is  guilty  who  takes  up  such  property  with  the  intent  to  appro- 
priate it  to  his  own  use,  or  where  he  forms  the  intent  after  taking  up 
the  property  and  ascertaining  that  it  does  not  belong  to  him.*^ 

V.  Who  May  Commit  Labcsnt 

In  Oenerai 

44,  One  Spouse  from  Other. — At  common  law  a  wife  cannot  be 
guilty  of  stealing  the  goods  of  her  husband,  because  in  law  husband 
and  wife  are  one  person.**  For  the  same  reason,  that  is,  because  of 
the  doctrine  of  unity  of  person,  and  for  the  further  reason  that  on 
their  marriage  her  personalty  ipso  facto  vested  in  him,  a  man  cannot 
commit  larceny  in  respect  of  his  wife's  property.*®  But  of  recent 
years,  both  in  this  country  and  in  England,  there  has  been  a  great 
enlargement  of  a  married  woman's  property  rights  as  against  her  hus- 
band, and  in  some  instances  an  absolute  separation  of  her  rights  from 
those  of  her  husband.*  And  in  most  jurisdictions  there  are  constitu- 
tional provisions  or  statutes  to  the  effect  that  all  property  of  any  feme 
covert  acquired  before  or  after  marriage  shall,  so  long  as  she  may 
choose,  be  and  remain  her  separate  estate  and  property.*  By  virtue 
of  these  beneficent  statutes  a  married  woman  may  hold  her  own  prop- 
erty; make  her  own  money;  enter  into  her  own  contracts;  pay  her 
own  debts.  Hence,  it  would  seem  reasonable  to  conclude  that  her  hus- 
band may  steal  from  her,  where  the  circumstances  attending  the 

Am.  Rep.  762;  Lawrence  v.  State,  1  20.  Huitt  v.  State,  72  Ark.  241,  79 

Humph.    (Tenn.)    228,   34   Am.   Dec.  S.  W.  769,  105  A.  S..  R.  34  and  note, 

644;    Pritchett    v.    State,    2    Sneed  2  Ann.  Cas.  33  and  note,  65  L.R.A. 

(Tenn.)  285,  62  Am.  Dec.  468.  71;  State  v.  Phillips,  85  Ohio  St.  317, 

Notes:  57  Am.  Dec.  284;  88  A.  S.  97  N.  E.  976,  Ann.  Cas.  1913B  250 

R.  567-691;  37  L.R.A.  126.  and  note,  40  L.R.A.(N.S.)  142. 

17.  Griggs  V.  State,  58  Ala.  425,  29  Notes:  57  Am.  Dec.  283;  88  A.  S.  R. 
Am.  Rep.  762  and  note;  State  v.  Court-  597. 

sol,  89  Conn.  564,  94  Atl.  973,  L.R.A  1.  Hunt  v.  State,  72  Ark.  241,  79 

191 6A  465  and  note.  S.  W.  769,  105  A.  S.  R.  34. and  note, 

18.  State  V.  Courtsol,  89  Conn.  564,  2  Ann.  Cas.  33  and  note,  65  L.E.A. 
94   AtL   973,   L.R.A.1916A   465   and  71. 

note.  2.  Hunt  t.  State,  72  Ark.  241,  79 

19.  State  V.  Phillips,  85  Ohio  St.  S.  W.  769,  105  A  S.  R.  34  and  note, 
317,  97  N.  E.  976,  Ann.  Cas.  1913B  2  Ann.  Cas.  33,  66  L.R.A.  7L  See 
250,  40  L.R.A.(N.S.)  142.  See  also  Husband  and  Wim^  voL  13,  p.  1147 
Husband  and  Wife,  vol.  13,  pp.  983  et  seq. 

(unity  of  person),  1399   (larceny  by 
wife) . 
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wrongful  act  are  such  that  if  performed  by  another  it  would  constitute 
a  felonious  asportation.^  Thus  it  has  been  held  that  where  a  husband 
forms  an  intent  to  appropriate  money  of  his  wife  to  his  own  use,  and 
for  that  purpose  obtains  a  check  from  her  with  the  professed  object 
of  buying  property  for  her,  and  then,  in  pursuance  of  his  real  and 
original  purpose,  appropriates  such  money  to  his  own  use,  he  is  guilty 
of  larceny^  In  other  jurisdictions  it  has  been  held  that  the  married 
woman's  acts  which  purport  to  regulate  the  relation  of  husband  and 
wife  as  to  their  property,  and  to  grant  the  wife  power  to  contract  and 
to  acquire  and  retain  her  own  estate,  were  not  intended  to  abrogate 
the  common  law  rule  that  neither  could  commit  larceny  of  the  goods 
of  the  other.* 

45.  Infants;  Corporations. — ^Larceny  may  be  committed  by  an  in- 
fant as  well  as  by  one  who  has  attained  his  majority.  However,  if  a 
child  is  under  seven  years  of  age,  he  is  considered  incapable  of  com- 
mitting crime,  and  between  the  ages  of  seven  and  fourteen  the  pre- 
sumption is  that  he  cannot  commit  crime,  the  burden  being  on  the 
prosecution  to  establish  criminal  capacity.*  It  has  been  held  that 
larceny  cannot  be  predicated  of  any  corporate  action  of  a  corporation.^ 

Relationship  of  Parties 

46.  In  General. — ^At  early  common  law  by  reason  of  nice  and  sub- 
tile distinctions,  which  the  courts  of  law  had  recognized  and  sanc- 
tioned, it  was  difficult  to  reach  and  punish  the  fraudulent  taking  and 
appropriation  of  money  and  chattels  by  persons  exercising  certain 
trades  and  occupations,  by  virtue  of  which  they  held  a  relation  of 
confidence  or  trust  towards  their  employers  or  principals,  and  thereby 
became  possessed  of  their  property.  In  such  cases  the  moral  guilt  was 
the  same  as  if  the  offender  had  been  guilty  of  an  actual  felonious 
taking;  but  in  many  cases  he  could  not  be  convicted  of  larceny,  be- 
cause the  property  which  had  been  fraudulently  converted  was  law- 
fully in  his  possession  by  virtue  of  his  employment,  and  there  was  not 
that  technical  taking  or  asportation  which  is  essaitial  to  the  proof  of 
the  crime.*  A  distinction  was  made,  however,  between  possession  and 
mere  custody  and  the  rule  was  laid  down  that  where  one  having  only 

3.  Hunt  v.  State,  72  Ark.  241,  79  97  N.  E.  976,  Ann.  Cas.  1913B  250,  40 
S.  W.  769, 106  A.  S.  R.  34  and  note,  2  L.R.A.(N.S.)  142. 

Ann.  Cas.  33,  65  L.R.A.  71;  Beasley  6.  See  Criminal  Law,  yoL  8,  p.  65; 

▼.  State,  138  Ind.  552,  38  N.  E.  35,  46  Infants,  vol.  14,  p.  264. 

A.  S.  R.  418  and  note.  7.  Note :   2  British  Rul.   Cas.  249. 

Notes:  88  A.  S.  R.  597;  Ann.  Cas.  And  see  Corporations,  vol.  7,  p.  764. 

1913B  253.  8.  Com.  v.  Hays,  14  Gray  (Mass.) 

4.  Hunt  v.  State,  72  Ark.  241,  79  62,  74  Am.  Dec.  662. 

8.  W.  769,  105  A.  S.  R.  34  and  note.       Note :  57  Am.  Dec.  281. 
2  Ann.  Cas.  33,  65  L.RA.  71.  See  Embezzlement,  vol.  9,  p.  1266. 

6.  State  V.  PhUlips,  85  Ohio  St.  317, 
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the  care,  charge,  or  custody  of  property  for  the  owner  converts  it 
animo  furandi,  it  is  larceny,  the  possession,  in  judgment  of  law,  re- 
maining in.  the  owner  until  the  conversion.'  Hence,  if  the  owner 
gives  his  property  to  another  to  take  to  the  owner's  house,  and  such 
other  person  wrongfuly  sells  it,  he  is  guilty  of  larceny,  although  he 
conceived  the  intent  and  purpose  so  to  dispose  of  it  after  he  had  re- 
ceived it.^® 

47.  Bailees. — ^As  a  general  rule,  a  bailment  passes  the  possession 
of  the  property  to  the  bailee,  as  distinct  from  the  mere  custody,  and 
hence  a  bailee  cannot  be  guilty  of  larceny,  because  he  acquires  posses- 
sion lawfully  and  therefore  cannot  commit  the  trespass  necessary  to 
render  the  ofifense  larceny.  This  was  the  rule  at  common  law,  and 
except  where  modified  by  statute  so  as  to  make  bailees  generally  guilty 
of  larceny,  it  is  still  the  rule.^  However,  if  an  intent  to  appropriate 
existed  in  the  mind  of  a  bailee  at  the  time  the  thing  came  into  his 
hands,  and  he  does  appropriate  it,  he  is  guilty  of  larceny,*  but  a  sub- 
sequently conceived  intention  and  conversion  will  not  make  him 
guilty.*  Although  a  person  has  acquired  lawful  possession  by  a  valid 
contract  of  bailment,  if  the  contract  is  afterwards  terminated  by  some 
tortious  act  of  the  bailee,  whereby  the  possession  reverts  to  the  owner, 
leaving  the  custody  merely  with  the  bailee,  a  felonious  conversion  of 
the  property  to  his  own  use  by  the  bailee  is  larceny.*  Thus,  the  act 
of  a  person  in  abstracting  and  appropriating  to  his  own  use  money 
from  a  sealed  letter  intrusted  to  him  to  mail  renders  him  guilty  of 
larceny.*  The  doctrine  here  involved  is  that  by  breaking  the  package 
and  abstracting  the  contents,  the  contract  of  bailment  is  determined, 

9.  Holbrook  v.  State,  107  Ala.  154,  v.  Com.,  93  Pa.  St.  418,  39  Am.  Rep. 
18  So.  109,  54  A.  S.  R.  65;  Hunt  v.  762;  Robinson  v.  State,  1  Cold. 
State,  72  Ark.  241,  79  S.  W.  769,  105    (Tenn.)  120,  78  Am.  Dec.  487. 

A.  S.  R.  34,  2  Ann.  Cas.  33,  65  L.R. A.  Note :  67  Am.  Dec.  280. 

71;  Williams  v.  State,  165  Ind.  472,  And  see  generally.  Bailments,  vol. 

75  N.  E.  875,  2  L.R.A.(N.S.)  248  and  3,  p.  84  et  seq.;  Embezzlement,  voL 

note;  Dignowitty  v.  State,  17  Tex.  621,  9,  p.  1283. 

67  Am.  Dec.  670.  2.  Smith   v.   Com.,  96   Ky.  85,  27 

Notes:  67  Am.  Dec.  281;  88  A.  S.  R.  S.  W.  852,  49  A.  S.  R.  287  and  note. 

576.  Note:  57  Am.  Dec.  280. 

10.  Holbrook  v.  State,  107  Ala.  154,  As  to  larceny  by  one  fraudulently 
18  So.  109,  54  A.  S.  R.  65.  acquiring  possession  of  property,  see 

1.  Holbrook  v.  State,  107  Ala.  154,  supra,  par.  13. 

18  So.  109,  54  A.  S.  R.  65 ;  State  v.  3.  Notes :  57  Am.  Dec.  282 ;  98  Am. 

Fairclough,  29  Conn,  47,  76  Am.  Dec.  Dec.  147. 

590;  Com.  v.  Ryan,  155  Mass.  523,  30  4.  State  v.  Fairclough,  29  Conn.  47, 

N.  E.  364,  31  A.  S.  R.  560,  15  L.R.A.  76  Am.  Dec.  590  and  note. 

317;  People  v.  Call,  1  Denio  (N.  Y.)  Notes:  57  Am.  Dec.  282;  88  A.  S. 

120,  43  Am.  Dec.  666;  People  v.  Cru-  R.  576. 

ger,  102  N.  Y.  510,  7  N.  E.  555,  55  Am.  5.  State  v.  Ruffln,  164  N.  C.  416, 

Rep.  830;  State  v.  England,  53  N.  C.  79  S.  E.  417,  47  L.R.A.(N.S.)  852  and 

399,  80  Am.  Dec.  334  and  note;  Krause  note. 
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and  the  former  bailee  stands  in  no  better  position  in  respect  to  the 
possession  than  a  sen^ant  having  the  mere  charge  or  custody  of  the 
goods.*  In  some  jurisdictions  ttie  conversion  by  a  bailee  of  the  prop- 
erty intrusted  to  him  is  made  larceny  by  statute.' 

48.  Common  Carriers. — The  rule  is  universally  recognized  that 
a  common  carrier  to  whom  the  poa^ession  of  goods  is  delivered 
cannot  commit  larceny  by  converting  them  to  his  own  use.^  The 
reason  is  that  the  carrier  receives  the  property  as  bailee  and  cannot 
commit  the  necessary  trespass.'  However,  the  same  rule  applies  to 
common  carriers  that  applies  to  bailees,  that,  if  by  some  tortious  act 
the  carrier  terminates  the  relationship,  he  stands  in  the  position  of  a 
mere  custodian,  and  if  he  then  converts  the  property  feloniously  he  is 
guilty  of  larceny.*®  Thus  if  a  carrier  opens  a  bale  or  package  of 
goods,  or  pierces  a  vessel  of  wine  and  takes  away  a  part  thereof,  it  will 
constitute  a  larceny,  for  here  the  animus  furandi  is  manifest.**  Like- 
wise if  a  carrier,  after  transporting  the  goods  to  the  place  appointed, 
appropriates  them  animo  furandi,  this  is  larceny;  for  tlie  delivery  had 
effect,  and  the  privity  of  bailment  was  determined.**  But  a  servant 
of  a  common  carrier  who  steals  goods  cannot  claim  the  exemption  to  ' 
which  a  carrier  is  entitled — namely,  that  he  must  break  the  package 
in  which  the  goods  are  delivered  to  the  carrier  or  he  cannot  be  con- 
victed of  the  crime.** 

49.  Servants;  Agents. — It  is  a  clear  maxim  of  the  common  law 
that  where  one  has  only  the  bare  charge  or  custody  of  the  goods  of 
another,  the  legal  possession  remains  in  the  owner,  and  such  person 
may  be  guilty  of  trespass  and  larceny  in  fraudulently  converting  the 
same  to  his  own  use.**    And  it  has  been  held  that  the  maker  of  a  note 

6.  Note :  88  A.  S.  R.  576.  164  N.  C.  416,  79  S.  E.  417,  47  L.R.A. 

7.  State  V.  Finnegean,  127  la.  286,  (N.S.)  852;  Cook  v.  Darby,  4  Humph. 
103  N.  W.  155,  4  Ann.  Cas.  628;  Com.    (Va.)  444,  6  Am.  Dec.  529. 

V.  Chathams,  50  Pa.  St.  181,  88  Am.  Notes:  57  Am.  Dec.  282;  88  A.  S. 

Dec.  539  and  note;  State  v.  Taberner,  R.  579. 

14  R.  I.  272,  51  Am.  R^p.  382;  Slate  11.  Robinson     v.     State,     1     Cold. 

V.  Snow,  65  Wash.  353,  118  Pac.  209,  (Tenn.)    120,  78  Am.   Dec.  487   and 

37  L.R.A.(N.S.)  305;  Vought  v.  State,  note. 

135  Wis.  6,  114  N.  W.  518,  646,  128  12.  State  v.   Fairclough,   29   Conn. 

A.  S.  R.  1008,  32  L.R.A.(N.S.)   234  47,  76  Am.  Dec.  590. 

and  note.  13.  Note:  88  A.  S.  R.  579. 

Note:  88  A.  S.  R.  583.  14.  Crocheron  v.  State,  86  Ala.  64, 

8.  State  V.  Fairclough,  29  Conn.  47,  5  So.  649,  11  A.  S.  R.  18 ;  Holbrook 
76  Am.  Dec.  590;  State  v.  Rulfin,  164  v.  State,  107  Ala.  154,  18  So.  lUf),  54 
N.  C.  416,  79  S.  E.  417,  47  L.R.A.  A.  S.  R.  66;  State  v.  Fairoloiij-h,  29 
(N.S.)   862.  Conn.  47,  76  Am.  Dec.  590  and  note; 

Notes:  57  Am.  Dec.  282;  88  A.  S.  State  v.  Curamings,  33  Conn.  260,  89 
R.  579.  Am.    Dec.    208;    Com.    v.    Haves,    14 

9.  Note:  88  A.  S.  R.  579.  Gray   (Mass.)    62,  74  Am.  DeV.  Cfvi; 

10.  State  V.  Fairclough,  29  Conn.  Com.  v.  Libbey,  11  Mete.  (Mass.)  64, 
47,  76  Am.  Dec.  590;  State  v.  Ruffin,   45  Am.  Dec.  185;  Com.  v.  Borry,  99 
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is  guilty  in  feloniously  appropriating  it  to  his  own  use,  where  it  is 
handed  to  him  by  the  holder  to  indorse  a  payment,  for  he  is  deemed 
the  servant  or  agent  of  the  holder,  and  not  a  bailee,  and  the  possession 
remains  in  the  holder.^*  Likewise  it  is  larceny  if  a  servant  of  a  co- 
partnership fraudulently  appropriates  money  which  he  received  from 
one  member  of  the  firm,  with  directions  to  carry  it  to  another.**  Even 
where  the  servant  has  the  care  and  oversight  of  property  belonging  to 
the  master,  the  felonious  appropriation  of  it  by  the  servant  is  lar- 
ceny.*' And  the  general  rule,  that  the  felonious  intent  must  exist  at 
the  time  of  the  "taking  and  carying  away,"  is  held  not  to  militate 
against  the  ijile  of  constructive  possession  by  the  owner,  the  defendant 
having  but  the  bare  custody,  received  from  the  owner,  and,  having 
such  bare  custody,  fraudulently  converts  the  money  or  goods.**  In 
all  such  cases,  the  custody  of  the  servant  is  distinguishable  from  that 
of  a  bailee,  or  other  person  who  has  a  special  property  in  the  goods, 
by  reason  of  being  under  a  special  contract  with  respect  to  them.  A 
mere  sen^ant  or  employee  has  no  such  special  property.*'  In  order  to 
render  tlie  offense  larceny,  where  there  is  an  appropriation  by  a  serv- 
ant who  is  already  in  possession,  it  mtist  appear  that  the  goods  were  at 
the  time  in  the  construclive  possession  of  the  master.  If  the  goods  or 
money  have  come  to  the  possession  of  the  servant  from  a  third  pereon, 
and  have  never  been  in  the  master's  hands,  and  nothing  has  hap- 
pened to  reduce  the  servant  to  a  mere  custodian,  they  will  not  be  con- 
sidered to  have  l)een  in  the  constructive  possession  of  the  master,  for 
tlie  purposes  of  larceny,  and  the  servant  is  not  guilty  of  larceny  in 
feloniously  converting  them.*®  Thus  where  a  servant  receives  money 
from  the  sale  of  goods  of  his  master  and  drops  it  into  a  money  drawer 
of  a  cash  register,  having  an  intent  to  appropriate  it,  and  slips  it  into 
the  drawer  for  his  own  convenience  in  keeping  it  for  himself,  his 
subsequently  taking  it  from  the  drawer  and  appropriating  it  to  his 
own  use  is  not  larceny,  but  embezzlement;  nor  does  the  fact  that  the 
money  had  been  furnished  by  the  master  to  a  detective  for  the  purpose 
of  making  the  purchase,  and  thereby  fastening  the  crime  on  the  serv- 

Mass.  428,  96  Am.  Dec.  767  and  note;  18.  Holbrook  v.  State,  107  Ala.  154, 

People  V.  Call,  1  Denio  (N.  Y.)  120,  18  So.  109,  64  A.  S.  R.  65  and  note; 

43  Am.  Dec.  655  and  note.  State  v.  Fairclough,  29  Conn.  47,  76 

Notes:  57  Am.  Dec.  284;  98  Am.  Am.  Dec.  590  and  note;  People  v.  Call, 

Dec.  129;  88  A.  S.  R.  575,  580.  1  Denio  (N  Y.)  120,  43  Am.  Dec.  655 

Note:  25  L.R.A.  437.  and  note. 

15.  People  V.  Call,  1  Denio  (N.  Y.)  19.  Crocheron  v.  State,  86  Ala.  64, 
120,  43  Am.  Dec.  655  and  note.  6  So.  649,  11  A.  S.  R.  18  and  note. 

16.  Com.  V.  Berry,  99  Mass.  428,  20.  Holbrook  v.  State,  107  Ala.  154, 
96  Am.  Dec.  767.  18  So.  109,  54  A.  S.  R.  65;  Com.  v. 

17.  Crocheron  v.  State,  86  Ala.  64,  Berry,  99  Mass.  428,  96  Am.  Dec.  767 
5  So.  649,  11  A.  S.  R.  18  and  note;  and  note;  Com.  v.  Lannan,  153  Mass. 
Colip  V.  State,  153  Ind.  584,  55  S.  E.  287,  26  N.  E.  858,  25  A.  S.  R.  629.  11 
739,  74  A.  S.  R.  322.  L.R.A.  450;  Com.  v.  Ryan,  155  Mass. 
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ant,  make  his  offense  any  less  an  embezzlement.^  This  distinction  is 
not  very  satisf actory,  but  it  is  due  to  historical  accidents  in  the  develop- 
ment of  the  criminal  law,  coupled,  perhaps,  with  an  unwillingness  on 
the  part  of  the  judges  to  enlarge  the  limits  of  a  capital  offense.^  Still 
another  distinction  has  been  recognized  to  the  effect  that  when  a 
servant  receives  property  from  another,  who  occupies  the  relation 
of  agent  for  the  owner,,  or  who  stands  in  the  position  of  the  owner 
in  respect  to  the  possession,  then,  though  the  owner  never  had  the 
possession,  yet  the  possession  of  such  other  person  is  the  owner's 
possession,  so  that  felonious  appropriation  of  the  property  by  the  serv- 
ant will  be  larceny.*  Statutes  have  been  enacted  in  some  jiurisdictions 
making  it  embezzlement  for  a  servant  feloniously  to  appropriate 
goods  of  his  master  which  come  into  his  possession  or  care  by  virtue 
of  such  employment.*  Under  such  a  statute  there  must  be  a  relation 
of  special  trust  in  regard  to  the  article  appropriated,  and  it  must  be 
by  virtue  of  such  trust  that  the  employee  has  access  to,  control,  or 
possession  of  the  property.  Hence  the  mere  fact  that  he  has  physical 
access  to  the  property  will  not  make  the  felonious  taking  thereof 
other  than  larceny.^  A  distinction  is  drawn  in  some  of  the  cases 
between  the  possesFion  of  a  servant  and  that  of  an  agent,  an  agent 
being  considered  a  bailee  who  obtains  actual  possession  of  the  goods, 
as  distinguished  from  the  mere  custody  of  an  ordinary  servant  This 
distinction  has  not  been  very  clearly  drawn  by  the  books,  yet  very 
important  results  might  depend  upon  it.  And  it  is  doubtless  true 
that  there  may  frequently  be  cases  of  agency  where  the  agent  has 
the  real  possession  of  goods,  while  an  ordinary  servant  will  have  noth- 
ing but  tlie  bare  custody  thereof.* 

VI.  Jurisdiction 

50.  Goods  Stolen  in  One  County  and  Taken  to  Another. — ^It  is  a 
well  settled  rule  of  criminal  jurisprudence  that  every  ofifender  against 
the  laws  must  be  prosecuted  for  his  crime  in  the  county  wherein  it 
was  committed.^  It  was  early  settled  in  England,  however,  that  one 
stealing  goods  in  one  county  of  the  realm  might  be  indicted  for  the 
larceny  in  any  other  county  into  which  he  may  have  carried  the 
stolen  goods,  upon  this  principle:    That  the  possession  of  goods  stolen 

523,  30  N.  E.  364,  31  A.  S.  R.  560  and  N.  E.  364,  31  A.  S.  R.  560  and  note, 

note,  15  L.R.A.  317;  State  v.  Casey,  15  L.R.A.  317. 

207  Mo.  1,  105  S.  W.  645,  123  A.  S.  3.  Note :  88  A.  S.  R.  680. 

R.  367,  13  Ann.  Cas.  878  and  note;  4.  Aabel  v.  State,  86  Neb.  711,  126 

People  v.  Bennett,  37  N.  Y.  117,  93  N.  W.  316,  136  A.  S.  R.  719. 

Am.  Dec.  551.  5.  Colip  v.  State,  153  Ind.  584,  55 

1.  Com.  V.  Ryan,  155  Mass.  523,  30  N.  E.  739,  74  A.  S.  R.  322  and  note. 
N.  E.  364,  31  A.  S.  R.  560  and  note,  6.  Note:  88  A.  S.  R.  580. 

15  L.R.A.  317.  7.  See   Cbiminal   Law,   vol.   8,   p. 

2.  Com.  V.  Rvan,  155  Mass.  523,  30    100. 
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by  the  thief  is  a  larceny  in  every  county  into  which  he  carries  the 
goods,  because,  the  legal  possession  still  remaining  in  the  true  owner, 
every  moment's  continuance  of  the  trespass  and  felony  amounts,  in 
legal  consideration,  to  a  new  caption  and  asportation.  The  English 
common  law  rule  has  been  universally  adopted  in  this  country.^  But 
it  has  been  held  that  a  statute  providing  that  larceny  in  a  railroad 
car  en  route  through  the  state  may  be  pijosecuted  in  any  county 
through  which  the  car  passes  is  void  as  being  in  violation  of  a  con- 
stitutional guaranty  of  trial  by  jury  in  the  county  where  the  alleged 
crime  was  committed;  and  that  the  rule  that  where  property  stolen 
in  one  county  is  taken  to  another  the  thief  may  be  prosecuted  in 
the  latter  does  not  apply.* 

51.  Goods  Stolen  in  One  State  and  Taken  to  Another. — ^Whether 
one  stealing  goods  in  one  state  and  carrying  them  into  another  may 
be  punished  for  larceny  in  the  latter  is  a  question  that  has  been 
the  subject  of  much  controversy  resulting  in  conflicting  decisions. 
In  many  jurisdictions  the  courts  have  adopted  the  same  rule  in  ref- 
erence to  property  stolen  in  one  state  and  taken  to  another  as  existed 
with  reference  to  property  stolen  in  one  county  and  taken  to  another, 
and  have  held  that  where  a  person  steals  property  in  one  state  and 
thereafter  takes  it  into  another  state  he  may  be  prosecuted  for  larceny 
in  the  latter.*^  And  this  is  true  even  though  the  goods  are  sent  into 
the  state  by  an  innocent  agent.^*  It  must  be  understood,  however, 
that  the  person  stealing  them  cannot  be  indicted  and  punished  for 
the  crime  committed  in  another  state,  for  one  state  cannot  enforce 
the  criminal  laws  of  another,  but  the  act  of  bringing  such  stolen 
goods  into  a  state  is  a  new  larceny,  for  which  the  thief  may  be  indicted 
in  the  courts  of  the  state  and  punished.**  One  great  objection  which 
has  been  urged  against  the  rule  is  that  a  person  may  be  punished  twice 
for  the  same  offense,  once  in  the  state  where  the  larceny  was  first 
committed,  and  again  in  the  state  into  which  he  carried  the  stolen 

I 

8.  State  V.  Cummings,  33  Conn.  Com.,  148  Ky.  624,  147  S.  W.  36,  42 
260,  89  Am.  Dec.  208;  Brown  V.  Unit-  L.R.A.(N.S.)  207  and  note;  Worth- 
ed States,  35  App.  Cas.  (D.  C.)  548,  ington  v.  State,  58  Md.  403,  42  Am. 
Ann.  Cas.  1912A  388;  State  v.  Under-  Rep.  338;  Com.  v.  White,  123  Mass. 
wood,  49  Me.  181,  77  Am.  Dec.  254;  430,  25  Am.  Rep.  116;  State  v.  New- 
Com.  V.  Rand,  7  Mete.  (Mass.)  475,  man,  9  Nev.  48,  16  Am.  Rep.  3;  Mc- 
41  Am.  Dec.  455.  Kenzie  v.  State,  32  Tex.  Crim.  568,  25 

Notes:  44  A.  S.  B.  82;  Ann.  Cas.  S,  W.  426,  40  A.  S.  B.  795  and  note; 

1912A  395.  State  v.  Morrell,  68  Vt.   60,  33  Atl. 

See  Criminal  Law,  vol.  8,  p.  100.  1070,  54  A.  S.  R.  870  and  note. 

9.  People  V.  Brock,  149  :\rich.  464,  Notes:  51  Am.  Dec.  174;  44  A.  S.  R. 
112  N.  W.  1116,  119  A.  S.  R.  684.  82;  Ann.  Cas.  1912A  392. 

10.  State  V.  Seay,  3  Stew.  (Ala.)  11.  Com.  v.  White,  123  Mass.  430, 
123,  20  Am., Dec.  66  and  note;  State  -25  Am.  Rep.  116. 

V.  Ellis,  3  Conn.  185,  8  Am.  Dec.  175 ;        12.  Worthin^ton   v.    State,   58   Md. 
State  V.  Cummings,  33  Conn.  260,  89    403,  42  Am.  Rep.  338. 
Am.  Dec.  208  and  note;   Tram  will  v. 
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goods.^*  However,  if  a  person  offends  against  the  laws  of  two  states, 
whether  it  be  by  stealing  distinct  property  in  each  sovereignty,  or  by 
feloniously  taking  goods  in  one  state  and  continuing  the  possession 
•  of  them  in  another,  there  exists  no  hardship  in  the  infliction  of  as 
many  punishments  as  there  have  been  crimes  committed.**  There 
is  good  authority,  however,  for  the  rule  that  a  person  who  steals 
property  in  one  state  and  carries  it  into  another  is  not  guilty  of  lar- 
ceny in  the  latter.  The  courts  maintaining  this  view  consider  the 
different  states  as  different  countries  and  apply  the  English  doctrine 
that  where  goods  are  stolen  outside  the  jurisdiction  and  thereafter 
brought  within  it,  the  thief  cannot  be  prosecuted  for  larceny  therein.** 
That  the  rule  that  a  thief  may  be  prosecuted  for  larceny  in  any  state 
to  which  he  takes  the  stolen  goods  was  generally  considered  right  is 
evidenced  by  numerous  statutes  which  make  the  rule  a  statutory  one.** 
What  constitutes  felonious  stealing  in  another  state  or  country  within 
the  meaning  of  such  statutes  is  to  be  determined  by  the  laws  of  the 
state  wherein  the  offender  is  being  prosecuted,  and  not  by  the  laws 
of  the  state  where  the  property  was  stolen.*' 

52.  Goods  Stolen  in  One  Country  and  Taken  to  Another. — ^The 
common  law  rule  that  a  thief  might  be  prosecuted  in  any  county  into 
which  he  had  taken  the  stolen  goods  was  never  applied  by  the  Eng- 
lish courts  to  cases  where  property  was  stolen  in  a  foreign  country 
and  thereafter  brought  into  England.**  And  the  rule  is  almost  uni- 
versal in  the  United  States  that  one  who  steals  property  in  a  foreign 
country  and  thereafter  brings  it  into  any  state  cannot  be  prosecuted 
in  the  latter  jurisdiction  for  larceny  in  the  absence  of  statutory 
authority.**     In  a  few  jurisdictions,  however,  it  is  maintained  that 

18.  Worthington  v.   State,  58   Md.  (N.S.)    656  and  note;   Hemmaker  v. 

403,  42  Am.  Rep.  338.     As  to  the  de-  State,  12  Mo.  453,  51  Am.  Dec.  172; 

fcnse   of  former  jeopardy  generally,  State  v.  Kief,  12  Mont.  92,  29  Pac. 

see  Criminal  Law,  vol.  8,  p.  134  et  654,   15   L.R.A.   722   and   note;    Mc- 

seq.  Kenzie  v.  State,  32  Tex.   Crim.  568, 

14.  State  V.  EUis,  3  Conn.  185,  8  25  S.  W.  426,  40  A.  S.  R.  795  and 
Am.  Dec.  175.  note. 

15.  Brown  v.  United  States,  35  App.       Notetf:  51  Am.  Dec^  174;  44  A.  S. 
Cas.    (D.  C.)    548,  Ann.  Cas.  1912A  R.  82. 

388;  Lee  v.  State,  64  Ga.  203,  37  Am.  17.  State  v.  White,  76  Kan.  654,  92 
R«p.  67;  People  V.  Loughridge,  1  Neb.  Pac.  829,  14  L.R.A.(N.S.)  556  and 
11,  93  Am.  Dec.  325  and  note;  Ex  note;  State  v.  Kief,  12  Mont.  92,  29 
parte  Sullivan,  84  Neb.  493,  121  N.  Pac.  654,  15  L.R.A.  722  and  note. 
W.  456,  18  Ann.  Cas.  1024,  28  L.R.A.  18.  Brown  v.  United  States,  35 
(N.S.)  750;  State  v.  Brown,  2  N.  C.  App.  Cas.  (D.  C.)  548,  Ann.  Cas. 
100, 1  Am.  Dec.  548andnote;  Strouth-  1912A  388;  Com.  v.  Uprichard,  3 
er  V.  Com.,  92  Va.  789,  22  S.  E.  852,  Gray  (Mass.)  434,  63  Am.  Dec.  762 
53  A.  S.  R.  852.  and  note;  State  v.  Kief,  12  Mont.  92, 

Note:  133  A.  S.  R.  1049.  29  Pac.  654,  15  L.R.A.  722  and  note. 

16.  State  V.   Seay,  3  Stew.    (Ala.)       Note:  Ann.  Cas.  1912A  396. 

123,  20  Am.  Dec.  66;  State  v.  White,       19.  State   v.    Cummings,    33    Conn. 
76  Kan.  654,  92  Pac.  829,  14  L.R.A.   260,  89  Am.  Dec.  208;  Brown  v.  Unit- 
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one  who  commits  larceny  in  a  foreign  country  may  be  prosecuted 
in  the  state  to  which  he  takes. the  stolen  property.  The  courts  main- 
taining this  extreme  rule  d6  so  on  the  ground  that  in  principle  there 
is  no  difference  whether  the  goods  are  taken  from  one  county  to 
another,  one  state  to  another,  or  one  country  to  another,  and  that* 
in  every  case  larceny  is  committed  by  the  thief  as  soon  as  he  brings 
the  property  from  another  jurisdiction  into  the  one  in  which  he  is 
being  prosecuted.  This  is  based  on  the  rule  that  every  asportation 
is  a  fresh  trespass  and  a  fresh  taking,  and  so,  as  a  matter  of  law, 
there  is  a  felonious  taking  and  carrying  away  in  the  jurisdiction 
to  which  the  goods  are  taken,  since  the  possession  as  well  as  the 
title  to  the  property  is  deemed  to  continue  in  the  owner  notwithstand- 
ing the  original  taking.^ 

VII.  Pefenses 

53.  Intoxication;  Kleptomania. — Intoxication  is  no  excuse  for 
crime  where  t^e  offense  consists  merely  in  doing  a  criminal  act  in 
which  a  specific  intention  is  not  a  requisite,*  but  in  larceny  the 
taking  must  have  been  accompanied  by  a  felonious  intent,^  and  if 
the  defendant,  for  any  reason  whatever,  indulged  no  such  intent, 
the  crime  has  not  been  committed.*  Therefore  the  rule  is  that  evi- 
dence of  intoxication  is  admissible  for  the  purpose  of  showing  that 
the  defendant  did  not,  at  the  time  of  the  taking,  entertain  a  felo- 
nious intent.*  That  the  accused  may  have  been  drunk,  in  the  ordi- 
nary  sense  of  that  word,  is  not  sufficient,  however.  He  must  have 
been  so  drunk  as  to  be  incapable  of  forming  the  intent  to  steal; 
that  is  to  say,  incapable  of  consciousness  that  he  is  committing  a 
crime — incapable  of  discriminating  between  right  and  wrong.*  In 
some  jurisdictions  there  are  statutes  which,  in  effect,  provide  that 
whenever  any  particular  intent  is  nece&sary  to  constitute  any  crime, 
the  jury  may  take  into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time  of  the  act  in  determining  the  intent  with 

ed  States,  35  App.  Cas.  (D.  C.)  548,  129  et  seq. 

Ann.   Cas.  191^ A  388;   Com.  v.  Up-  3.  See  supra,  par.  29. 

richard,  3  Gray  (Mass.)  434,  63  Am.  4.  State  v.  Koemer,  8  N.  D.  292,  78 

Dec.  762  and  note;  Stanley  v.  State,  N.  W.  981,  73  A.  S.  R.  752. 

24  Ohio   St.  166,  15  Am.  Rep.  604;  5.  Wood  v.  State,  34  Ark.  341,  36 

Strouther  v.  Com.,  92  Va.  789,  22  S.  Am.  Rep.  13;  Ryan  v.  United  States, 

E.  852,  53  A.  S.  R.  852.  26  App.  Cas.  (D.  C.)  74,  6  Ann.  Cas. 

Note:  77  Am.  Dec.  259.  633  and  note;  Loza  v.  State,  1  Tex. 

1.  State  V.  Underwood,  49  Me.  181,  App.  488,  28  Am.  Rep.  416. 
77  Am.  Dec.  254;  State  v.  Newman,  Note:  36  L.R.A.  469. 

9  Nev.  48,  16  Am.  R^p.  3;  State  v.  And  see  Criminal  Law,  vol.  8,  p. 

Morrill,  68  Vt.  60,  33  Atl.  1070,  54  131. 

A.  S.  R.  870.  6.  Ryan  v.  United  States,  26  App. 

Note:  Ann.  Cas.   1912A  396.  Cas.  (D.  C.)  74,  6  Ann.  Cas.  633  and 

2.  See    Criminal   Law,   vol.    8,   p.  note. 
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which  the  act  was  committed.'  It  has  been  held,  however,  that  vol- 
untary intoxication  is  not  admissible  in  evidence  as  a  defense  to 
larceny.®  Kleptomania  is  an  irresistible  desire  to  steal.  It  is  a  weak- 
ening of  the  will  power  to  such  an  extent  as  to  leave  the  afl3icted 
one  powerless  to  control  his  impulse  to  appropriate  the  personal  prop- 
erty of  others,  without  regard  to  whether  such  impulse  is  inspired 
by  avarice,  greed,  or  idle  fancy,  and  when  clearly  established  is  a 
complete  defense'  to  the  crime  of  larceny.* 

54.  Returning  Property;  Acting  under  Military  Orders. — The  gen- 
eral rule  sustained  by  the  great  weight  of  authority  is  to  the  effect 
that  where  the  necessary  elements  of  the  offense  of  larceny,  including 
the  intention  of  permanently  depriving  the  owner  of  his  property, 
exist  at  the  time  of  the  taking,  any  subsequent  return  of  the  property, 
or  its  equivalent,  to  the  owner  does  not  purge  the  original  offense  of  its 
criminality,  or  constitute  any  defense  to  a  prosecution  therefor.*^^ 
However,  it  is  sometimes  provided  by  statute  that  in  case  the  stolen 
property  is  returned  within  a  reasonable  time  and  before  prosecu- 
tion is  commenced  the  offense  is  thereby  reduced  from  a  felony  to  a 
misdemeanor.*^  An  inferior  military  officer  cannot  justify  the  com- 
mission of  larceny  under  order  or  authority  of  his  superior,  unless 
such  superior  officer  had  legal  power  to  issue  the  order  or  give  tlie 
authority  under  which  a  justification  is  claimed.*'^ 

55.  Consent  or  Instigation. — An  essential  element  of  larceny  is 
that  the  property  must  have  been  taken  against  the  will  or  without  the 
consent  of  the  owner.**  Waiit  of  consent  of  the  individual  affected 
being  an  element  of  criminality,  instigation  or  consent  to  the  crime 
is  a  defense  to 'the  prosecution,  as  it  negatives  one  of  the  essential 
elements  of  the  crime  charged.**  The  question  most  frequently  arises 
in  cases  where  an  attempt  is  made  to  entrap  the  thief.  One  who  seeks 
to  entrap  another  in  the  commission  of  larceny  must  take  care  that 
in  his  efforts  he  does  not  overreach  himself  and  consent  to  the  taking 
of  his  property.  He  may  not  himself  or  through  his  agent  solicit 
a  suspected  party  to  come  forward  and  commit  the  criminal  act,  and, 
when  the  act  is  committed,  be  heard  to  say  that  he  did  not  consent 

7.  State  V.  Koemer,  8  N.  D.  292,  11.  Note:  52  L.R.A.(N.S.)  1026. 
78  N.  W.  981,  73  A.  S.  R.  762.  12.  Jones  v.   Com.,   1  Bush    (Ky.) 

8.  Dawson  v.  State,  16  Ind.  428,  79  34,  89  Am.  Dec.  605. 
Ara.  Dec.  439.  13.  See  supra,  par.  12. 

9.  State  v.  McCullough,  114  la.  532,  14.  Aldrich  v.  People,  224  111.  622, 
87  N.  W.  503,  89  A.  S.  R.  382  and  79  N.  E.  964, 115  A.  S.  R.  166,  8  Ann. 
note,  65  L.R.A.  378.  Cas.  284,  7  L.R.A.(N.S.)  1140;  Stale 

10.  Harris  v.  State,  29  Tex.  App.  v.  Hull,  33  Ore.  66,  54  Pac.  159,  72 
101,  14  S.  W.  390,  26  A.  S.  R.  717.       A.  S.  R.  694  and  note. 

Notes:  57  Am.  Dec.  275;  7  A.  S.  R.       Note:  30  L.R.A. (N.S.)  950. 
23;  52  L.R.A.(N.S)  1025;  Ann.  Cas.       And  see  Criminal  Law,  vol.  8,  p. 
1916C  73.  127. 
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to  it;  ^*  and  where  the  owner  of  property,  by  himself  or  his  agent, 
actually  or  constructively,  aids  in  the  commission  of  the  oflFense,  as 
intended  by  the  wrongdoer,  by  performing  or  rendering  unnecessary 
some  act  in  the  transaction  essential  to  the  offense,  the  would-be  crim- 
inal is  not  guilty  of  all  the  elements  of  the  offense.**  Also  where 
an  authorized  agent  of  the  owner  co-operates  with  the  suspected  thief 
Iq  planning  and  executing  the  offense,  there  is  no  crime.*'  But 
where  the  criminal  design  originates  with  the  accused,  and  the  owner 
or  his  agent  or  servant  does  not  suggest  the  design  nor  actively  urge 
the  commission  of  the  crime,  the  mere  fact  that  the  owner,  suspecting 
the  accused,  in  person  or  through  his  servant  or  agent  exposes  the 
property,  neglects  to  protect  it,  or  furnishes  facilities  for  the  execution 
of  the  criminal  design,  under  the  expectation  that  the  accused  will 
take  the  property  or  avail  himself  of  the  facilities  furnished,  will 
not  amount  in  law  to  a  consent,  although  the  agent  or  servant,  by 
the  instructions  of  the  owner,  appears  to  co-operate  in  the  execution 
of  the  crime.*®  Therefore  the  setting  of  such  trap  must  not  go  further 
than  to  afford  the  would-be  thief  tiie  amplest  opportunity  to  carry 
out  his  purpose,  formed  without  such  inducement  on  the  part  of  the 
owner  of  the  property  as  to  put  him  in  the  position  of  having  con- 
sented to  the  taking.*^ 

56.  Former  Jeopardy. — ^It  is  a  maxim  of  the  common  law  that  no 
man  shall  be  subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy 
of  life  or  limb,  and  it  is  a  well  settled  rule,  in  applying  the  doctrine 
of  former  jeopardy,  that  a  prosecution  and  conviction  or  acquittal 
for  any  part  of  a  single  crime  bars  any  further  prosecution  baaed 
on  the  whole  or  a  part  of  the  same  crime.'^  In  applying  this  rule 
to  larceny  it  has  been  announced  that  the  theft  of  several  articles 
at  one  and  the  same  time  and  place  constitutes  but  one  indivisible 
crime,  even  though  the  articles  belong  to  different  owners,  and  a 

15.  Connor  v.  People,  13  Colo.  373,  460, 18  Pac.  425,  9  A.  S.  IL  238 ;  Lowe 
33  Pac.  159,  36  A.  S.  R.  295,  25  L.R.A.  v.  State,  44  Fla.  449,  32  So.  956,  103 
341  and  note ;  Love  v.  People,  160  111.  A.  S.  R.  171 ;  State  v.  Hull,  33  Ore. 
501,  43  N.  E.  710,  32  L.R.A.  139;  56,  54  Pac.  159,  72  A.  S.  R.  694  and 
State  v.  Hull,  33  Ore.  56,  54  Pac.  159,  note;  Com.  v.  Hollister,  157  Pa.  St. 
72  A.  S.  R.  694  and  note.  13,  27  AtL  386,  25  L.R.A.  349 ;  San- 
Notes:  81  Am.  Dec.  365;  88  A.  S.  ehez  v.  State,  48  Tex.  Crim.  591,  90 

R.  598.  S.  W.  641, 122  A.  S.  R.  772  and  note. 

See  Criminal  Law,  vol.  8,  p.  126  et  Notes:  81  Am.  Dec.  365;  88  A  S. 

seq.  n.  698;  25  L.R.A.  342. 

16.  Topolewski  v.  State,  130  Wis.  19.  Topolewski  v.  State,  130  Wis, 
244,  109  N.  W.  1037,  118  A.  S.  R.  244,  109  N.  W.  1037,  118  A.  S.  R. 
1019,  10  Ann.  Cas.  627  and  note,  7  1019,  10  Ann.  Cas.  627  and  note,  7 
L.R.A.(N.S.)  756.  L.RA.(N.S.)   756. 

17.  State  V.  Hull,  33  Ore.  56,  54  20.  State  v.  Emery,  68  Vt.  109,  34 
Pac.  159,  72  A.  S.  R.  694.  Atl.  432,  54  A.  S.  R.  878  and  note. 

Note:  88  A.  S.  R.  598.  See  Criminal  Law,  vol.  8,  p.  134  et 

18.  People   V.   Hanselman,   76   Cal.   seq, 
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coDviction  or  acquittal  of  the  theft  of  one  of  the  articles  is  a  bar  to 
a  prosecution  for  the  theft  of  the  others. *  Another  rule  of  the  doc- 
trine of  former  jeopardy  is  that  a  former,  acquittal  is  no  bar  to 
subsequent  prosecution  unless  the  accused  could  have  been  convicted 
on  the  first  indictment  on  proof  of  facts  averred  in  the  second,  and 
therefore  an  acquittal  of  procuring  property  by  false  pretenses  is  no 
defense  to  an  indictment  for  larceny  of  the  same  goods,*  but  an 
acquittal  for  the  larceny  of  an  article  is  a  bar  to  a  subsequent  prose- 
cutit)n  for  larceny  of  the  same  article  in  fact  although  it  is  given 
a  different  name  in  the  indictment*  Likewise  an  acquittal  on  a 
charge  of  receiving  stolen  goods  is  a  bar  to  a  subsequent  prosecution 
for  larceny  of  the  goods  under  a  statute  providing  that  a  receiver 
of  stolen  goods  shall  be  prosecuted  and  punished  in  the  same  manner 
as  the  person  who  committed  the  theft.*  But  where  the  distinction 
between  accessories  and  principals  is  maintained,  an  acquittal  or 
conviction  of  larceny  will  not  bar  a  subsequent  prosecution  for  being 
an  accessory  before  the  fact  to  the  stealing  of  the  same  goods.*  An- 
other principle  of  former  jeopardy  is  that  an  acquittal  or  conviction 
on  an  indictment  for  a  greater  offense  is  a  bar  to  a  subsequent  prose- 
cution for  a  minor  offense  included  in  the  former,  if,  under  the 
indictment  for  the  greater  offense,  the  defendant  could  have  been 
convicted  of  the  lesser.  Hence  where  a  defendant  might  be  convicted 
of  larceny  on  an  indictment  for  robbery,  a  conviction  or  acquittal 
of  the  charge  of  robbery  will  bar  a  prosecution  for  the  larceny  of 
the  same  goods.*  But  a  verdict  of  guilty  under  rulings  and  instruc- 
tions of  the  court  that  an  information  charges  robbery,  which  is  set 
aside  because  the  information  only  charges  grand  larceny,  does  not 
entitle  the  accused  to  a  discharge  on  the  theory  that  he  has  been  in 
jeopardy  on  the  latter  charge.  For  the  rule  that  mere  error  in  decid- 
ing a  question  which  the  court  has  power  to  hear  and  determine  does 
not  render  the  judgment  void  applies  in  criminal  cases.'  Likewise  a 
conviction  for  a  lesser  offense  will  bar  a  prosecution  for  a  greater 

1.  Fisher  v.   Com.,  1  Bush    (Ky.)    91  Am.  Dec.  496. 

211,  89  Am.  Dec-  620;  Lorton  v.  State,  3.  Nordlinger  v.  United  States,  24 

7  Mo.  66,  37  Am.  Dec.  179;  Wilson  v.  App.  Cas.  (D.  C.)  406,  70  L.R.A.  227. 

State,  45  Tex.  76,  23  Am.  Rep.'  602;  4.  State  v.  Fox,  83  Conn.  286,  76 

Quitzow  V.  State,  1  Tex.  App.  47,  28  Atl.  302,  19  Ann.  Cas.  682. 

Am.   Rep.   396;   Hudson   v.   State,  9  b.  Canton  Nat*  Bank  v.  American 

Tex.   App.   151,   36   Am.    Rep.   732;  Bonding,  etc.,  Co.,  Ill  Md.  41,  73  Atl. 

Alexander  v.  State,  21  Tex.  App.  406,  684,  18  Ann.  Cas.  820 ;  State  v.  Lar- 

17  S.  W.  139,  57  Am.  Rep.  617;  State  kin,  49  N.  H.  36,  6  Am.  Rep.  456. 

V.  Emery,  68  Vt.  109,  34  Atl.  432,  54  6.  State  v.  Brannon,  65  Mo.  63,  17 

A.   S.   R.   878   and  note;   Vought  v.  Am.  Rep.  643. 

State,  135  Wis.  6,  114  N.  W.  518,  646,  7.  People  v.   Ham   Tong,  155  Cal. 

128  A.  S.  R.  1008,  32  L.R.A.(N.S.)  679,  102  Pac.  263,  132  A.  S.  R.  110, 

234.  24  L.R.A.(N.S.)  481  and  note. 

2.  Dominick  v.  State,  40  Ala.  680, 
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offense  axising  out  of  the  same  transaction.  Thus  a  conviction  of 
simple  larceny  before  a  justice  of  the  peace  will  bar  a  subsequent 
prosecution  for  larceny  from  a  dwelling  based  on  the  same  transac- 
tion, although  the  justice  had  no  jurisdiction  of  the  latter  offense.^ 

VIII.  Prosbcution 

Indictment 

« 

57.  In  General. — ^In  general  an  indictment  which  charges  the  com- 
mission of  the  crime  in  the  words  of  the  statute  is  sufficient.*  But 
it  is  not  absolutely  necessary  to  follow  the  statute  in  every  detail. 
Hence  an  indictment  for  larceny  which  charges  the  felonious  taking 
and  carrying  away  of  property  is  good  although  it  does  not  contain 
the  word  "steal."  ^^  And  even  in  jurisdictions  where  all  matters  of 
criminal  procedure  are  regulated  by  statute  it  has  been  held  that 
an  indictment  in  the  common  law  form  is  sufficient.**  A  general 
rule  of  criminal  pleading  is  that  if  an  offense  may  be  committed  in 
various  modes,  the  party  charged  is  entitled  to  have  that  mode  stated 
in  the  indictment  which  is  to  be  proved  on  the  trial.**  Where  an 
act  which  was  not  larceny  at  common  law  is  made  larceny  by  statute 
it  is  not  sufficient  to  charge  the  commission  of  larceny  merely,  but 
the  indictment  should  state  the  particular  act  specified  by  statute  as 
constituting  the  crime.*'  Thus  an  indictment  simply  'charging  lar- 
ceny is  not  sufficient  where  the  crime  committed  is  what  at  common 
law  would  be  embezzlement,  swindling,  or  theft  by  bailee,  although 
all  such  crimes  are  characterized  by  statute  as  larceny.**  An  indict- 
ment to  be  sufficient  must  charge  every  essential  element  of  the 
crime  and  if  it  omits  to  charge  any  element  which  is  necessary  it  is 
fatally  defective.  Thus  an  indictment  is  not  sufficient  to  support  a 
conviction  where  it  fails  to  charge  that  the  property  was  taken  with 
a  felonious  intent  of  the  accused  to  appropriate  it.**  It  is  not  neces- 
j^ary  to  allege  evidentiary  matter  in  an  indictment,  therefore  the 
method  and  manner  of  the  unlawful  taking  and  carrying  away  need 
not  be  set  out  to  permit  the  introduction  of  evidence  thereof.**  An 
indictment  should  state  the  date  of  the  commission  of  the  offense, 

8.  State  V.   Sampson,  157  la.  257,  178,  50  Am.   Rep.  122. 

138  N.  W.  473,  42  L.R.A.(N.S.)  967.       13.  United  States  v.  Northway,  120 

9.  State  V.   Smart,  4  Rich.  L.   (S.  U.  S.  327,  7  S.  Ct.  580,  30  U.  S.  (L. 
C.)  356,  55  Am.  Dec.  683;  Kerry  v.   ed.)   664. 

State,  17  Tex.  App.  178,  50  Am.  Rep.       14.  Long   v.    State,   39   Tex.   Crim. 

122.  461,  46  S.  W.  821,  73  A.  S.  R.  954. 

10.  Engleman  v.  State,  2  Ind.  91,       16.  Jones   v.    State,   25   Tex.   App. 
52  Am.  Dec.  494.  621,  8  S.  W.  801,  8  A.  S.  R.  449. 

11.  People  V.  Miller,  169  N.  Y.  339,       16.  State  v.  Dobbins,  152  la.  632, 
62  N.  E.  418,  88  A.  S.  R.  546.  132  N.  W.  805,  42  L.R.A.(N.S.).  736^ 

12.  Kerry   v.    State,   17    Tex.   App.  and  note. 
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but  a  complaint  or  warrant  for  larceny  which  leaves  the  day  of  the 
month  blank  will  authorize  the  detention  of  the  person  charged  until 
a  preliminary  examination  can  be  held.*^  And  even  if  an  indict- 
ment states  that  the  crime  was  committed  "on  the  —  day"  of  a  month 
subsequent  to  the  finding  of  the  indictment,  such  defect  will  be  cured 
where  it  is  afterwards  alleged,  in  express  terms,  that  the  crime  was 
committed  before  the  finding  of  the  indictment.**  The  law  applicable 
to  indictments  and  informations  generally  has  been  fully  discussed 
in  another  article  in  this  work.*^ 

58.  Charging  Two  or  More  Offenses. — ^Two  offenses  committed  by 
the  same  person  may  be  included  in  the  same  indictment,  in  differ- 
ent counts,  where  they  are  of  the  same  general  nature  and  belong 
to  the  same  family  of  crimes,  and  where  the  mode  of  trial  and  nature 
of  the  punishment  are  also  the  same,  although  they  may  be  punished 
with  different  degrees  of  severity.*®  Thus  larceny  from  the  person 
and  obtaining  money  under  false  pretenses  are  within  this  description 
and  may  be  joined  in  the  same  indictment*  •  For  the  same  reason 
counts  for  larceny  may  be  joined  with  counts  for  embezzlement,  at 
least  when  the  punishment  is  the  same  for  both  crimes,  which  is 
usually  the  case,  and  if  one  offense  only  is  charged,  the  court  will 
not  compel  the  prosecution  to  elect.*  However,  it  has  been  held  that, 
even  under  a  statute  declaring  acts  of  embezzlement  to  constitute 
larceny,  the  prosecution  cannot  proceed  on  an  indictment  charging, 
in  separate  counts,  embezzlement  and  larceny,  without  electing  on 
which  count  it  will  proceed,  because  the  two  offenses  are  separate 
and  distinct  and  the  legislature  cannot  by  giving  a  particular  offense 
the  same  name  as  another  offense  make  the  two  but  one,  or  change 
the  nature  of  either.*  The  offenses  of  larceny  and  receiving  stolen 
goods  may  be  charged  in  the  same  indictment,  for  while  they  are 
different  offenses,  and  punished  by  different  degrees  of  severity,  still 
they  differ  only  in  degree,  and  belong  to  the  same  class  of  crimes,  and 
may  be  well  united,  and  often  must  be,  if  justice  is  to  be  administered, 
for  it  may  be  doubtful  whether  the  proof  will  sustain  the  charge  of 
larceny,  or  only  the  more  mitigated  offense  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,  and  the  indictment  must  therefore  be 
found  so  as  to  meet  either  charge,  and  such  is  the  common  practice.* 

17.  State  V.  White,  76  Kan.  654,  92  599  and  note.     And  see  Indictments 
Pac.  829,  14  L.R.A.(N.S.)  556.  and  Informations,  vol.  14,  p.  196. 

18.  Jones  v.   Com.,  1   Bush    (Ky.)  1.  Johnson  v.  State,  29  Ala.  62,  65 
34,  89  Am.  Deo.  605.  Am.  Dec.  383. 

19.  See  Indictments  and  Informa-  2.  Note:  98  Am.  Dec.  160. 

TiONS,  vol.  14,  p.  150.  3.  State  v.  Finnegean,  127  la.  286. 

20.  Johnson  v.  State,  29  Ala.  62,  65  103  N.  W.  155,  4  Ann.  Cas.  628. 
Am.  Dec.  383  and  note;  State  v.  Par-  4.  State  v.  Rountree,  80  S.  C.  387, 
ker,  262   Mo.   169,   170   S.   W.   1121,  61  S.  E.  1072,  22  L.R.A.(N.S.)   833; 
L  R.A,1915C  121;  Hampton  v.  State,  Hamp'on  v.  State,  8  Humph.  (Tenn.) 
8   Humph.    (Tenn.)    69,  47  Am.  Dec.  69,  4<  Am,  Dec.  599. 
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59*  Several  Articles  Belonging  to  Different  Owners. — ^It  is  a  well 
settled  rule  of  law  that  only  one  crime  can  be  charged  in  the  same 
count^  The  question  of  duplicity  most  frequently  arises  where  the 
crime  consists  in  stealing  on  the  same  expedition  several  articles 
belonging  to  different  owners.  The  rule  generally  adopted  is  that 
where  several  articles  are  stolen^  the  ownership  being  in  different 
persons,  and  the  larceny  is  committed  at  one  and  the  same  time  and 
place^  the  offense  may  be  charged  as  one  crime  and  in  a  single  count.* 
This  is  based  on  the  principle  that  however  diverse  the  ownership  of 
property  which  is  the  subject  of  larceny  if  the  act  of  taking  consti- 
tutes but  a  single  act,  but  one  offense  is  committed.'  It  is  equally 
well  settled  that  if,  on  the  same  expedition,  there  are  several  distinct 
larcenous  takings,  as  taking  the  goods  of  one  person  at  one  place, 
and  afterward  taking  the  goods  of  another  person  at  another  place, 
and  so  on,  as  many  crimes  are  committed  as  there  are  several  and 
distinct  takings.  And  such  separate  crimes  cannot  be  charged  in 
the  same  count; '  and.  this  is  true  although  the  thefts  may  all  have 
been  committed  in  rapid  succession  and  in  pursuance  of  a  formed 
design  to  steal.^  The  general  rule  appears  to  be  that  where  it  is 
alleged  in  one  count  of  an  indictment  that  articles  belonging  to  differ- 
ent owners  were  stolen  by  the  accused,  the  indictment  must  allege 
that  all  of  the  goods  were  stolen  at  the  same  time  and  place. *•  This 
is  so  for  the  reason  that  the  court  cannot  assume  that,  where  articles 
were  stolen  from  different  persons,  they  were  all  stolen  at  one  and  the 
same  time.**  However,  in  some  instances  indictments  failing  par- 
ticularly to  allege  that  the  larceny  of  articles  from  different  owners 

5.  See  Indiothents  and  Informa-  7.  State  v.  Sampson,  157  la.  257, 
TiONS,  vol.  14,  p.  194.  ,  138  N.  W.  473,  42  L.R.A.(N.S.)  967 

6.  Clemm  v.  State,  154  Ala.  12,  45  and  note;  Dalton  v.  State,  91  Miss. 
So.  212,  129  A.  S.  R.  17  and  note ;  162,  44  So.  802, 124  A.  S.  R.  637  and 
Hoiles  V.  United  States,  3  MacArthur  note;  Lorton  v.  State,  7  Mo.  55,  37 
(D.  C.)  370,  36  Am.  Rep.  106;  State  Am.  Dec.  179. 

V.  Sampson,  157  la.  257,  138  N.  W.       8.  State  v.  Sampson,  157  la.  257, 
473,  42  L.R.A.(N.S.)    967  and  note;   isg  N.  W.  473,  42  L.R.A.(N.S.)  967; 
Dalton  V.  State,  91  Miss.  162,  44  So.   gt^te  v.  Emery.  68  Vt.  109,  34  Atl. 
802,  124  A.  S.  R.  637;  State  v.  Mag-  432^  54  a.  S.  R  878. 
gard,  160  Mo.  469,  61  S.  W.  184,  83       9'  g^^^*  ^'  nkgga^d,  160  Mo.  469, 

^  ^oA^^i^fi^ilf*^'  ^^/n9  QQ  A^'T  61  S.  W.  184,  83  A.  S.  R.  484  and 
las,  26  Nev.  196,  65  Pac.  802,  99  A.  S.       .  ' 

R.  688;  State  v.  Hennessey,  23  Ohio       :;;   ^,  q.   .      ic^    ai      10 

St.  339,  13  Am.  Rep.  253     Peck  v.  J^'  ^^'Tn^  ? ''fi' i.^it^?'  1^^' 

State,  54  Tex.  Crim    81,  111  S.  W.  ^  ^w  ^^Vf  Al'  5;  l^'i^l^o 

1019,  16  Ann.  Cas.  583.  v-  State,  128  Ind.  160,  27  N.  E.  492, 

Note :  97  Am.  Dec.  69.  25  A.  S.  R.  425 ;  Peck  v.  State,  54 

Conviction  or  acquittal  on  a  charge  Tex.   Cnm.   81,  lU   S.  W.  1019,  16 

of    stealing   one   article   as    leave    to  Ann.  Cas.  583  and  note, 
prosecution   for  stealing   another  ar-       11.  Joslyn  v.   State,  128  Ind.  160, 

tide  at  the  same  time  and  place,  see  27  N.  E.  492,  25  A.  S.  R.  425. 
supra,  par.  56. 
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• 
occurred  at  the  same  time  and  place  have  been  sustained.^*    Accord- 
ingly it  has  been  held  that  an  indictment  which  alleges  that  on  a  day 
and  in  a  county  named  the  accused  stole  certain  articles,  the  prop- 
erty of  diflFerent  owners,  is  sufficient.*' 

60.  Description  of  Property  Generally. — ^In  the  absence  of  a  con- 
trolling statute  an  indictment  for  larceny  should  describe  the  property 
alleged  to  have  been  taken  with  reasonable  certainty,  or,  as  is  some- 
times said,  with  "certainty  to  a  common  intent."  **  This  means 
that  the  property  should  be  so  described  as  to  individualize  the  trans- 
action to  such  an  extent  that  the  description  as  laid  will  enable  the 
court  to  determine  that  the  property  alleged  to  have  been  taken  is 
the  subject  of  larceny,**  show  the  jury  that  the  things  stolen  are 
those  on  which  the  indictment  is  founded,**  reasonably  inform  the 
accused  of  the  instance  meant  in  conformity  with  the  usual  constitu- 
tional guaranty  that  a  person  accused  of  crime  shall  have  the  right 
to  demand  the  nature  and  cause  of  the  accusation,  so  that  he  ^ay 
properly  prepare  his  defense,*'  and  be  such  that  the  judgment  ren- 
dered after  trial  on  the  indictment  may  be  pleaded  in  bar  of  a  sub- 
sequent prosecution  for  the  same  o£fense.*^  At  least,  a  description 
sufficiently  broad  to  satisfy  this  rule  would  undoubtedly  be  beyond 
question.  But  it  should  be  remembered  that  in  the  great  majority  of 
jurisdictions  the  particularity  required  at  common  law  has  been  abro- 
gated, in  part  at  least,  by  statute,  so  that  the  description  in  an  indict- 
ment for  larceny  would  not  have  to  be  stated  with  such  minuteness 

12.  State  V.  Douglas,  26  Nev.  196,  N.  E.  220,  36  L.R.A.(N.S.)  933;  Mer- 

65  Pae.  802,  99  A.  S.  R.  688.  win  v.  People,  26  Mich.  298,  12  Am. 
Note :  16  Ann.  Cas.  587.                       Rep.  314. 

18.  State  V.  Douglas,  26  Nev.  196,       Note:  L.EA.1915B  71. 

66  Pac.  802,  99  A.  S.  R.  688.  17.  People  v.  Hunt,  251  111.  446,  96 

14.  Engleman  v.  State,  2  Ind.  91,  52  N.  E.  220,  36  L.R.A.(N.S.)  933;  Mer- 
Am.  Dec.  494;  Merwin  v.  People,  26  win  v.  People,  26  Mich.  298,  12  Am. 
Mich.  298,  12  Am.  Rep.  314;  Lord  v.  Rep.  314;  Calentine  v.  State,  50  Tex. 
State,  20  N.  H.  404,  51  Am.  Dec.  Crim.  154,  94  S.  W.  1061,  123  A.  S. 
231;  State  v.  Brown,  12  N.  C.  137,  R.  837;  Patrick  v.  State,  50  Tex. 
17  Am.  Dec.  562;  SUte  v.  Patrick,  79  Crim.  496,  98  S.  W.  840,  123  A.  S. 
N.   C.   655,  28  Am.   Rep.  340;   Dig-  R.  861,  14  Ann.  Cas.  177. 

nowitty  v.  State,  17  Tex.  521,  67  Am.  Note:  L.R.A.1915B  71. 

Dec.  670  and  note;  State  v.  Morey,  2  18.  People  v.  Hunt,  251  HI.  446,  96 

Wis.  494,  60  Am.  Dec.  439.  N.  E.  220,  36  L.R.A.(N.S.)  933;  Com. 

Note:  L.R.A.1915B  71.  v.   Brettum,  100  Mass.  206,  97   Am. 

See  also  Indictments  and  Infor-  Dec.  95;  Merwin  v.  People,  26  Mich. 

MATiONS,  vol.  14,  p.  183.  298,  12  Am.  Rep.  314;   Calentine  v. 

15.  Culp  V.  State,  1  Port.  (Ala.)  State,  50  Tex.  Crim.  154,  94  S.  W. 
33,  26  Am.  Dec.  357;  State  v.  Parker,  lOGl,  123  A.  S.  R.  837;  Patrick  v. 
34  Ark.  158,  36  Am.  Rep.  5;  McCartv  State,  50  Tex.  Crim.  496,  98  S.  W. 
V.  State,  1  Wash.  377,  25  Pac.  299,  22  840,  123  A.  S.  R.  861,  14  Ann.  Cas. 
A.  S.  R.  152.  177. 

Note:  L.R.A.1915B  71.  Notes:  36  L.R.A.(N.S.)  938;  L.R.A. 

16.  People  V.  Hunt,  251  111.  446,  96    1915B  71. 
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• 

of  detail  as  would  be  necessary  were  the  above  stated  rule  strictly 
applied***  If  a  suflSciently  certain  description  cannot  be  given  because 
unknown,  all  that  is  required  is  to  allege  that  fact  in  the  indictment 
or  information,  for  the  law  is  not  inclined  to  require  a  greater  certainty 
than  the  nature  of  the  case  affords;  and  consequently,  to  avoid  what 
would  in  many  instances  result  in  a  failure  of  justice  were  the  rule 
requiring  a  definite  description  enforced,  the  courtb  make  an  exception 
if  the  ordinarily  essential  descriptive  facts  cannot  be  stated  because 
neither  known  nor  obtainable.*®  The  relaxation  of  the  rule  in  this 
regard  results  from  necessity,  and  cannot  be  invoked  where  the  par- 
ticulars omitted  from  the  indictment  were  within  the  knowledge  of  the 
grand  jury,  or  might  have  been  ascertained  by  the  exercise  of  ordinary 
diligence.*  On  the  whole  it  seems  that,  in  the  absence  of  statutory 
regulation  or  established  rule  in  the  jurisdiction  in  question,  the  safest 
course  undoubtedly  is  to  describe  the  property  alleged  to  have  been 
taken  with  as  much  particularity  as  the  known  facts  will  permit,  and 
if  facts  deemed  essential  are  not  known,  allege  that  fact,  as  in  many 
instances  such  a  recital,  as  is  above  noted,  will  cure  an  otherwise 
insufficient  description.  Care  should  be  exercised,  however,  not  to 
allege  facts  with  greater  particularity  than  can  be  proved,  as  all  speci- 
fications not  rejected  as  surplusage  must  be  proved  as  laid,  and  not 
to  allege  ignorance  of  a  raore  particular  description  except  where 
necessity  demands.* 

61.  Name  of  Article. — Property  alleged  to  have  been  taken  should 
be  described  by  the  name  usually  applied  to  it  when  in  the  con- 
dition it  was  in  when  taken.'  The  rule  in  criminal  pleading  adopted 
in  some  jurisdictions  is  that  an  indictment  for  larceny  is  sufficient 
&3  regards  description  if  the  thing  stolen  be  designated  by  the  generic 
name  of  the  class  to  which  it  belongs.*  And  it  is  a  generally  accepted 
doctrine  that  in  such  case  a  conviction  may  be  had  on  proof  of  the 
unlawful  taking  of  a  specific  thing  clearly  within  that  class.*  How- 
ever, it  has  been  held  that  an  indictment  alleging  the  theft  of  "meat" 

19.  State  V.  Smart,  4  Rich.  L.   (S.       Notes:   51   Am.   Dec.   232;   L.R.A. 
C.)  356,  55  Am.  Dec.  683;  Patrick  v.  1915B  71. 

State,  50  Tex.  Crim.  496,  98  S.  W.       1.  People  v.  Hunt,  251  IlL  446,  96 

840,  123  A.  S.  R.  861,  14  Ann.  Cas.  N.  E.  220,  36  L.R.A.(N.S.)  933. 
177.  Note:  L.R.A.1915B  71. 

Note :  L.R.A.1915B  71.  2.  Note :  L.R. A.1915B  71. 

20.  Verberg  v.  State,  137  Ala.  73,       3.  Note:  L.R.A.1915B  71. 

34  So.  848,  97  A.  S.  R.  17;  Enson  v.  4.  Jones  v.   State,  64   Fla.   92,  59 

State,  58  Fla.  37,  50  So.  948,  138  A.  So.   892,  L.R.A.1915B   71   and  note; 

S.  R.  92  and  note,  18  Ann.  Cas.  940 ;  Nordlinger  v.  United  States,  24  App. 

People  V.  Hunt,  251  111.  446,  96  N.  E.  Cas.  (D.  C.)  406,  70  L.R.A.  227. 

220,  36  L.R.A.(N.S.)    933;   Hamilton  6.  Nordlinger  v.  United  States,  24 

V.  State,  60  Ind.  193,  28  Am,  Rep.  App.   Cas.    (D.   C.)    406,   70   L.R.A. 

653;  Merwin  v.  People,  26  Mich.  298,  227. 
12  Am.  Rep.  314. 
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is  insufficient,  and  that  the  particular  kind  of  meat  should  be  stated.* 
A  thing  or  article  alleged  to  have  been  stolen  may  be  described  by  the 
particular  name  by  which  it  is  known  to  trade  or  in  the  arts,  pursuits, 
or  employments  of  life,'  And  a  description  is  not  rendered  insufficient 
for  the  purpose  of  identification  by  reason  of  the  fact  that  some  of  the 
words  of  description  consist  of  technical  terms  requiring  explanation 
by  expert  testimony.*  ^ 

62.  Description  of  Money  and  Bank  Bills. — ^An  indictment  for  steal- 
ing money  is  not  sufficient,  if  it  state  only  the  aggregate  amount, 
without  any  specification  of  the  number,  kind  or  denomination  of 
the  pieces;  but  the  number  of  the  pieces  and  their  denomination,  and 
whether  of  silver,  gold  or  copper,  should  be  stated,  and  regularly 
the  value  of  each  kind,  if  known.^  Hence  a  common  law  indict- 
ment for  the  larceny  of  money,  which  merely  describes  the  subject 
of  the  larceny  as  a  certain  number  of  dollars  in  lawful  money  of 
the  government,  of  a  stated  value,  would  be  too  indefinite  and  uncer- 
tain, and  should,  according  to  the  great  weight  of  authority,  be 
quashed  on  motion.*®  It  is  necessary  to  allege  that  the  money  stolen 
is  lawful  money  or  current  coin  of  the  United  States  or  some  other 
government.*^  It  is  not  necessary,  however,  to  allege  that  bank  bills 
are  genuine  where  they  are  described  as  bills  of  a  specified  bank  and 
of  a  certain  value.**  In  respect  to  the  necessity  of  alleging  the  par- 
ticular bank  which  issued  the  bills  in  question,  if  the  indictment  is 
drawn  under  a  statute  making  it  a  felony  to  steal,  the  notes  of  any 
bank  chartered  by  the  government  or  any  individual  state,  it  must 
aver  of  what  bank  the  notes  are,  and  whether  incorporated  by  the 
United  States  or  by  an  individual  state.  The  particularity  with  which 
money  must  be  described  in  an  indictment  is  expressly  regulated  by 
statute  in  many  jurisdictions,  the  statutes  generally  providing  that 
when  necessary  to  make  an  averment  as  to  any  money,  bank  bills, 
United  States  Treasury  notes,  etc.,  it  shall  be  sufficient  to  describe 
such  money,  etc.,  simply  as  money,  without  specifying  any  particular 
coin,  bill,  or  currency.  It  is  obvious  that  where  such  statutes  prevail, 
a  general  description  of  the  money  charged  to  have  been  stolen  is 

6.  State  V.  Patrick,  79  N.  C.  655,  28  Hunt,  251  HI.  446,  96  N.  E.  220,  36 
Am.  Rep.  340;  State  v.  Moray,  2  Wis.  L.R.A.(N.S.)  933  and  note;  Com.  v. 
494,  60  Am.  Dec.  439.  Grimes,  10  Gray  (Mass.)  470,  71  Am. 

7.  Dignowitty  v.  State,  17  Tex.  621,  Dee.  666 ;  Merwin  v.  People,  26  Mich. 
67  Am  Dec.  670  and  note.        -  298,  12  Am.  Rep.  314;  Lord  v.  State, 

Note :  L.R. A.1915B  75.  20  N.  H.  404,  51  Am.  Dec.  231. 

8.  Note:  L.R.A.1915B  75.  Notes:  51  Am.  Dec.  233,  234;  10  A. 

9.  People  V.  Ball,  14  Cal.  101,  73  S.  R.  174. 

Am.    Dec.    631    (this    case  was   later       10.  People  v.  Hunt,  251  Dl.  446,  96 
limited   to   the  extent  that  it  is  not  N.  E.  220,  36  L.R.A.(N.S.)   933. 
necessary  to  aver  the  specific  value  of       11.  Note:  36  L.R.A.(N.S.)  934; 
each  piecft,  if  the  total  value  is  given,       12.  State  v.  Smart,  4  Rich.  L.   (S. 
73    Am.    Dec.   632   note) ;   People   v.   C.)  356,  55  Am.  Dec.  683. 
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sufficient.  And  the  particularity  of  description  ordinarily  required 
in  the  description  of  money  is  also  dispensed  with  where  the  statutes 
provide  that  when  it  becomes  necessary  to  describe  property  of  any 
kind  in  an  indictment,  a  general  description  of  the  same  by  name, 
kind,  quantity,  and  ownership,  if  known,  shall  be  sufficient,  and 
money  has  been  declared  to  be  property.*'  However,  where  a  statute 
specifies  the  various  kinds  of  money  or  its  equivalent  which  may 
be  the  subject  of  larceny,  an  indictment  should  describe  the  property 
by  following  some  description  given  in  the  statute.**  The  descrip- 
tion of  the  money  stolen  is  often  unknown  except  in  a  general  way, 
for  which  reason  a  particular  description  cannot  be  given,  and,  to 
prevent  what  would  otherwise  be  a  failure  of  justice  in  a  large  num- 
ber of  cases,  it  has  been  held,  as  before  stated,  that  the  otherwise 
insufficient  description  may  be  cured  by  an  averment  of  such  lack 
of  knowledge.** 

63.  Animals. — ^In  an  indictment  for  the  larceny  of  a  domestic  ani- 
mal, as  in  other  cases,  the  property  alleged  to  have  been  stolen  should 
be  described  with  reasonable  certainty;  and  where  the  description  is 
so  vague  or  uncertain  as  not  to  advise  the  accujfed  of  the  particular 
kind  or  character  of  property  stolen,  the  indictment  will  be  held 
insufficient.**  In  a  majority  of  jurisdictions  it  is  sufficient  to  refer 
to  the  animal  by  the  name  commonly  applied  to  it,  without  further 
description.*'  And  a  particular  description  of  the  animal — as  that 
it  was  a  certain  color,  age,  weight,  mark,  brand,  or  sex — ^is  not  neces- 
sary.*® With  respect  to  whether  an  animal  must  be  described  as 
dead  or  alive,  the  rule  is  that  an  indictment  for  larceny  of  a  dead 
animal  must  state  that  it  was  dead ;  since  the  law  presumes  an  animal 
to  be  alive  unless  otherwise  stated,  and  proof  could  not  be  made  which 
would  support  the  indictment.**  Since  wild  animals  are  not  the 
subject  of  larceny  unless  reclaimed,  confined,  or  dead,  an  indictment 
for  the  larceny  of  a  wild  animal  is  fatally  defective  if  it  fails  to 
alle.2;e  the  existence  of  any  of  these  conditions.^®  But  the  principle 
that  in  an  indictment  for  stealing  animals  ferae  naturae  it  must  be 
alleejed,  in  order  to  show  property  in  the  animals,  that  they  were 
dead  or  reclaimed,  or  tamed,  or  in  the  actual  power  or  possession 
of  another  person,  does  not  apply  in  the  case  of  an  indictment  for 
stealing  oysters.* 

« 

13.  Note:  36  L.R.A.(N.S.)  941.  17.  Note:  17  Ann.  Cas.  736. 

14.  State  V.  Williams,  19  Ala.  15,       18.  Jones  v.  State,  51  Miss.  718,  24 
54  Am.  Dec.  184.  Am.  Rep.  658. 

Notes :  51  Am.  Dec.  232 ;  10  A.  S.  R.  Notes :    L.R. A.1915B    76,    17    Ann. 

174.  Cas.  736. 

15.  Enson  v.  State,  58  Fla.  37,  50  19.  Notes :  L.R.A.1915B  75 ;  17  Ann. 
So.  948,  138  A.  S.  R.  92, 18  Ann.  Cas.  Cas.  740. 

940  and  note.  20.  Note:  17  Ann.  Cas.  740. 

16.  Moblev  V.  State,  57  Fla.  22,  49       1.  State  v.  Taylor,  27  N.  J.  L.  117, 
So.  941,  17  Ann.  Cas.  735.  72  Am.  Dec.  347. 

58 


17  B.  a  L.  LARCENY  §§  64,  65 

64.  Statutory  Provisioiis. — ^Many  jurisdictions  have  statutes  which 
influence  or  (iontrol  the  particularity  of  description  essential  to  the 
validity  of  an  indictment  These  statutes  are  of  various  scopes,  rang- 
ing from  those  which  are  of  general  application  to  those  which  spe- 
cifically designate  the  kind  of  description  that  must  be  given.  Of 
the  former  dass  are  those  which  require  the  facts  to  be  stated  in 
ordinary  and  concise  language,  and  in  such  manner  as  to  enable 
persons  of  common  understanding  to  know  the  exact  charge  which 
is  to  be  made.  But  if  a  statute  makes  a  thing  the  subject  of  larceny 
the  taking  of  which  is  not  indictable  at  common  law,  and  the  words 
•f  the  statute  are  descriptive,  it  will  be  strictly  construed,  and,  the 
thing  must  be  so  described  as  clearly  to  bring  it  within  the  meaning 
of  the  statute.'  There  is  a  decided  conflict  of  authority  as  to  the 
method  of  description  to  be  employed  where  the  statutes  enumerate 
several  objects  falling  within  the  same  class.  One  rule  is  that  where 
the  statute  describes  more  than  one  object  or  thing  belonging  to  the 
lame  class  or  species,  the  indictment  must  be  framed  according  to 
the  particular  facts,  even  though  one  of  the  descriptive  terms,  if 
taken  in  a  generic  sense,  is  sufficiently  comprehensive  to  include  all.' 
But  this  rule  has  not  been  universally  adopted,  and  another  rule  has 
sometimes  been  acted  on  to  the  effect  that  where  the  statute  uses  a 
term  which  in  its  generic  sense  would  include  other  names  used  in 
the  statute,  the  use  of  the  particular  term  is  suflicient.^  Where  an 
offense  is  charged  in  one  clause  of  a  statute  and  an  exception  is  stated 
in  a  subsequent  clause  or  statute,  the  indictment  need  not  describe 
the  property  so  as  to  show  that  the  subject  of  the  larceny  does  not 
fall  within  the  exception,  but  the  rule  is  otherwise  if  the  offense 
and  exception  are  contained  in  the  same  clause.* 

65*  Value. — It  is  a  well  settled  rule  of  the  common  law  that  an 
indictment  for  larceny  must  allege  the  value  of  the  article  alleged 
to  have  been  stolen.  This  rule  had  its  origin  in  the  practice  of 
distinguishing  between  grand  and  petit  larceny  with  reference  to 
the  extent  of  the  punishment,  that  being  dependent  in  some  measure 
upon  the  value  of  the  article  stolen:*    And  at  the  present  time  the 

2.  Note:  L.R.A.1915B  79.  that  a  "mare^  could  not  properly  be 

8.  Mobley  v.  State,  67  Fla.  22,  49  described  by  the  useiof  the  term  "fil- 

So.    941,    17    Ann.    Cas.    736    (hold-  ly") ;  Brisco  v.  State,  4  Tex.  App.  219, 

ing  that  a  ''three  or  foar  year  old  30    Am.    Rep.    162    (holding   that   a 

steer"  cannot  be  described  as  "a  cow"  "ridgeling"  could  not  be  described  as 

where  the  statute  draws  a  distinction  a  "gelding"). 

between  a  cow  and  steer  by  enumerat-  Note:  L.R.A.1915B  80. 

ing    both);    State    v.    McDonald,    10  4.  Note:  L.R.A.1915B  80. 

Mont.  21,  24  Pac.  628,  24  A.  S.  R.  25  5.  Notes:  L.R.A.1915B  83;  17  Ann. 

(holding  in  effect  that  a  "gelding"  can-  Cas.  737. 

not    be    described    as    a    "horse"    or  6.  State  v.  Ooodwin,  86  Me.  427,  SO 

"colt'O  ;    Lunsford   v.    State,   1    Tex.  Atl.  74,  41  A.  S.  B.  564  and  note. 

App.  448,  28  Am.  Rep.  414  (holding 
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rule  is  that  where  the  grade  of  larceny  and  consequently  the  punish- 
ment depends  on  the  value  of  the  property  it  is  essential  that  the 
value  be  alleged.^  Although  it  is  essential  that  property  stolen  have 
some  value,^  still  the  rule  is  that  it  is  not  necessary  that  the  value 
be  alleged  in  the  indictment  where  the  distinction  between  grand 
and  petit  larceny  has  been  abolished.*  Hence  where  the  statute  does 
not  make  the  grade  of  the  offense  or  the  punishment  therefor  depend- 
ent on  the  value  of  the  property  stolen,  but  determines  them  entirely 
by  the  class  or  species  of  such  property,  it  is  not  necessary  to  allege 
the  value. *•  An  indictment  or  information  charging  the  larceny  of 
several  articles  is  not  defective  because  it  alleges  the  aggregate  value 
thereof,  though  it  is  more  approved  pleading  to  allege  the  value  of  each 
separate  article.*^  And  it  has  been  held  that  the  value  of  each  article 
must  be  alleged,  as  it  would  be  impossible  to  fix  the  grade  of  the  offense 
if  the  proof  showed  a  larceny  of  only  a  part  of  the  articles.**  As  to  the 
allegation  of  value  where  the  property  consists  of  coin  or  bank  notes 
the  decisions  are  not  in  harmony.  In  some  jurisdictions  the  rule  is 
that  a  direct  allegation  of  value  is  not  essential ;  *^  while  in  others  the 
value  of  money  or  bank  notes  must  be  alleged,**  especially  where  the 
charge  is  for  tie  theft  of  foreign  money.**  It  is  probably  sufficient, 
however,  to  allege  the  aggregate  value  of  the  money  without  stating  the 
value  of  each  piece.*'  An  allegation  of  value  will  not  be  insufficient 
by  reason  of  the  omission  of  the  dollar  mark  preceding  the  figures, 
or  by  the  fact  that  the  decimal  point  is  represented  by  a  line  begin- 
ning at  the  proper  place  and  extending  under  the  last  two  figures.*' 
66.  Ownership. — ^An  essential  element  of  the  crime  is  that  the 
goods  stolen  must  have  been  the  property  of  another  than  the  thief.*^ 
It  is  therefore  essential  that  the  indictment  contain  an  averment 
that  the  property  belonged  to  some  person  oth^  than  the  defend- 
ant ;  **  or^  as  otherwise  expressed,  it  must  allege  the  posseasion  from 

7.  State  V.  Goodwin,  86  Me.  427,  30  904  and  note. 

Atl.  74,  41  A.  S.  R.  564  and  note;  Note :  2  Ann.  Cas.  8W. 

Woodring  V.  Territory,  14  Okla.  250,  12.  McCarty  ▼.  State,  1  Waah.  377, 

78  Pac.  85,  2  Ann.  Cas.  855.  25  Pac.  299,  22  A  S.  E.  152. 

Note :  2  Ann.  Cas.  857.  ^3.  Note :  2  Ann.  Cas.  858. 

8.  See  supra,  par.  32.  ^  ^*qS^*^"  51  Am.  Dec  233;  J  Ann. 

9.  State  V.  Goodwin,  86  Me.  427,  30  ^'  °^\  ^  .  n  oKi^ 
Atl.  74,  41  A.  S.  R.  564  and  note;  \l'  ^ote:  2  Ann.  Cas.  ^9 
Woodring  V   Territory,  14  Olda.  250,  JJ;  ^^^  ,'.'^^^h?i28  Tenn. 

n  A^  w    '^  -  ^'^'  f    *°. .  nJ^     544,  162  S.  W.  583,  Ann.  Cas.  1915C 

10.  Woodnng  v.  Territory,  14  Okla.  333 

250,  78  Pac.  85,  2  Ann.  Cas.  855.  13^  ^^  g^p^a,  par.  27,  28. 

Note :  2  Ann.  Cas.  857.  19.  peopl©  v.   Hanselman,   76   Cal. 

11.  State  V.  Moore,  129  N.  C.  494,  39  46O,  18  Pac.  425,  9  A.  S.  R.  238  and 
S»E.  626,  55  L.R.A.  96;  State  v.  Brew,  note;  People  v.  Bennett,  37  N.  Y.  117, 
4  Wash.  95,  29  Pac.  762,  31  A.  S.  R.  93  Am.  Dec  561;  State  v.  Ryan,  4 

60 


17  R.  C.  L.  LARCENY  §  66 

which  the  property  was  taken,*®  It  is  well  settled  that  the  ownership 
may  be  laid  either  in  the  real  owner/  or  in  the  person  in  whose 
possession  the  property  was  at  the  time  of  the  theft'  Hence  the 
property  may  be  alleged  to  be  that  of  one  who  was  in  possession 
as  bailee^  agent,  trustee,  executor  or  administrator.'  As  between  a 
lessee  and  lessor  under  a  contract  whereby  the  lessee  is  obliged  to 
keep  the  property  in  repair,  the  ownershipV  fixtures  should  I  laid 
in  the  lessee.^  While  it  has  been  held  that  the  ownership  or  posses- 
sion cannot  be  laid  in  one  who  has  merely  the  custody,  as  a  serv- 
ant,* still  it  has  been  held  that  the  ownership  may  be  laid  in  one 
who  had  previously  stolen  the  goods  from  the  true  owner.*  In  some 
cases,  on  the  theory  that  a  deceased  person  cannot  have  goods  or 
chattels  which  are  the  subject  of  larceny,  the  view  seems  to  be  taken 
that  no  conviction  can  follow  under  an  indictment  which  lays  the 
ownership  of  the  thing  stolen  in  the  deceased  person  or  his  estate.' 
Where  several  articles  are  stolen  the  indictment  should  allege  the 
ownership  of  each  article  and  not  generally  that  the  articles  belonged 
to  the  several  owners.*  At  common  law,  the  personal  property  of 
a  married  woman  being  that  of  her  husband,  an  information  or 
indictment  must  allege  the  ownership  to  be  in  the  husband,*  though 
the  ownership  may  be  laid  in  the  wife  where  she  is  living  apart 
from  her  husband ;  ^*  and  under  a  married  woman's  property  acts  an 

McCord  L.  (S.  C.)  16,  17  Am.  Dec.  So.  53,  100  A.  S.  B.  22;  Henry  v. 
702;  Billard  v.  State,  30  Tex.  367,  94  State,  110  Ga.  750,  36  S.  £.  55,  78  A. 
Am.  Dec.  317;  Hughes  v.  Com.,  17  S.  B.  137;  State  v.  TiUett,  173  Ind. 
Grat.  (Ya.)  565,  94  Am.  Dec.  498.  133,  89  N.  E.  589,  140  A.  S.  B.  246 

20.  Garcia  v.  State,  26  Tez.  209,  82  and  note,  20  Ann.  Gas.  1262;  Palmer 
Am.  Dec.  605  and  note;  Long  v.  State,  v.  People,  10  Wend.  (N.  Y.)  165,  25 
39  Tez.  Grim*  461,  46  S.  W.  821,  73  Am.  Dec.  551;  People  v.  Bennett,  37 
A.  S.  B.  954.  N.  Y.  117,  93  Am.  Dec  551;  State  v. 

1.  Barnes  ▼.  People,  18  111.  52,  65  Powell,  103  N.  G.  424,  9  S.  E.  627,  14 
Am.  Dec.  699:   State  v.  TiUett,  173  A.  S.  B.  821,  4  L.R.A.  291. 

Ind.  133,  89  N.  E.  589,  140  A.  S.  B.  4.  State  v.  Fox,  83  Conn.  286,  76 

246,  20  Ann.  Gas.  1262;  State  v.  Pigg,  Atl.  302,  19  Ann.  Gas.  682. 

80  Kan.  481,  103  Pac.  121,  18  Ann.  6.  People  v.  Bennett,  37  N.  Y.  117, 

Gas.  521;  State  v.  Doepke,  68  Mo.  208,  93  Am.  Dec.  551. 

30  Am.  Bep.  785;  People  v.  Bennett,  6.  Henry  v.  State,  110  Qa.  750,  36 

37  N.  Y.  117,  93  Am.  Dec.  551  and  S.  E.  55,  78  A.  S.  B.  137;  State  v. 

note;  Billard  v.  State,  30  Tex.  367,  94  Pigg,  80  Kan.  481,  103  Pae.  121,  18 

Am.  Dec.  317  and  note.  Ann.  Gas.  521. 

2.  Bames  v.  People,  18  HI.  52,  65  7.  Note:  20  Ann.  Gas.  1263. 

Am.  Dec.  699;  State  v.  Tillett,  173  Ind.  8.  State  v.  Byan,  4  McCord  L.  (S. 
133,  89  N.  E.  689, 140  A.  S.  B.  246,  20  C.)  16,  17  Am.  Dec.  702. 
Ann.  Gas.  1262;  State  v.  Pigg,  80  Kan.  9.  State  v.  Pitts,  12  S.  C.  180,  32 
481,  103  Pac.  121,  18  Ann.  Gas.  521;  Am.  Bep.  508  (stating  rule);  Hugl^es 
People  V.  Bennett,  37  N.  Y.  117,  93  v.  Com.,  17  Grat.  (Va.)  565,  94  Am. 
Am.   Dec.  551  and  note;   Billard  v.  Dec.  498. 

State,  30  Tex.  367,  94  Am.  Dec.  317  Notes:  6  Ann.  Gas.  163;  3  British 
and  note.  Bui.  Gas.  779. 

B.  Viberg  v.  State,  138  Ala.  100,  35       10.  Note :  3  British  Bui.  Gas.  784. 
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indictment  for  the  laxceny  of  such  property  must  lay  the  ownership 
thereof  in  her,  and  not  in  her  husband.^^  But  if  under  such  a  statute 
the  husband  still  has  a  special  interest,  as  bailee  or  otherwise,  it  is 
proper  to  lay  ownership  in  him; «  and  in  the  case  of  communily 
property  the  ownership  may  be  laid  in  the  husband.^*  A  number 
of  statutes  have  from  time  to  time  been  passed,  by  the  terms  of 
which  it  is  allowable  in  an  indictment  for  the  larceny  of  the  separate 
property  of  married  women  to  allege  ownership  in  either  the  hus. 
bfiuad  or  wife.**  However,  it  has  been  held  that,  even  under  a 
comprehensive  married  woman's  act,  as  to  the  personal  apparel  of 
the  wife,  furnished  her  by  her  husband,  the  property  is  in  him,  and 
that  an  indictment  for  the  larceny  of  the  same  should  so  allege.** 
It  may  be  laid  in  the  indictment  that  the  goods  belonged  to  a  person 
unknown,  if  that  is  actually  the  case;  yet  if  the  owner  be  really 
known,  the  allegation  will  be  improper,  and  the  prisoner  must  be 
discharged  from  the  indictment.** 

67.  Sufficiency  of  Allegation  of  Ownership.— The  rule  is  established 
that  in  describing  persons  other  than  the  accused,  in  an  indictment, 
"certainty  to  a  common  intent"  is  all  that  the  law  requires.  There- 
fore if  a  name  is  misspelled,  no  harm  to  the  prosecution  can  come 
from  this,  provided  the  name  as  written  in  the  indictment  is  idem 
sonans,  as  the  books  express  it,  with  the  true  name.*'  Under  the 
old  rule  which  prevailed  long  ago  in  England,  which  required  great 
particularity  in  the  description  of  persons,  it  was  necessary  to  allege 
the  incorporation  of  a  corporation.  But  ihai  rule  has  not  been  gen- 
erally accepted  in  this  country,  though  there  is  much  contrariety 
between  the  decisions  of  the  various  states.  There  are  many  juris- 
dictions that  follow  the  rule  that  the  fact  of  incorporation  need 
not  be  alleged  where  the  corporate  name  is  correctly  set  out  in  the 
indictment,  it  being  sufficient  merely  to  allege  and  prove  the  name 
by  which  a  corporation  is  generally  known.**    There  is,  however, 

11.  State  ▼.  Pitts,  12  S.  a  180,  32  MoGinnis'')  j  State  v.  White,  84  S.  C- 
Am.  Rep.  508;  Rex  v.  Mnrray,  [1906]  59, 12  S.  E.  661,  27  A.  S.  R.  783  (hold- 
2  K.  B.  385,  75  L.  J.  K.  B.  593,  70  J.  ing  an  indictment  sufficient  allying 
P.  295,  95  L.  T.  N.  S.  295,  22  Times  L.  that  the  owner's  name  is  ''Canada  Mc- 
Rep.  596,  6  Ann.  Cas.  161  and  note,  3  Cntchen^  instead  of  ''Kennedy  Mo- 
British  Rnl.  Cas.  775  and  note.  Cutchen'') ;  Pitsnagle  v.  Com.,  91  Ya. 

12.  Note :  6  Ann.  Cas.  163.  808,  22  S.  E.  351,  50  A.  S.  R.  867  and 
13..  Note:  3  British  Rul.  Cas.  785.      note  (holding  that  an  indictment  for 

14.  Note:  3  British  Rul.  Cas.  786.  stealing  a  watch  from  "Edmond  Bol- 

15.  Pratt  V.  State,  35  Ohio  St.  514,  den''  may  be  supported  by  evidence  of 
36  Am.  Rep.  617.  its  theft  from  "Ed  Bolen"). 

16.  State  V.  Ryan,  4  McCord  L.  As  to  the  doctrine  of  idem  sonans 
(S!  C.)  16,  17  Am.  Dec.  702.  generally,  see  Indictments  and  In- 

17.  Barnes  v.  People,  18  111.  52,  65  formations,  vol.  14,  p.  207;  Name. 
Am.  Dec.  699  and  note  (holding  "Du-  18.  McCamey  v.  People,  83  N.  Y. 
gold  Mclnnis''  equivalent  to  "Dougal  408,  38  Am.  Rep.  456;  People  ▼.  Mead. 

62 


17  B.  C.  L.  LAHCENY  §  68 

much  support  for  the  rule  that  where  the  owner  is  a  corporation 
there  must  he  an  allegation^  in  addition  to  the  name  of  the  owner, 
that  such  owner  is  a  corporation.^*  The  reason  for  this  requirement 
is  that  there  should  always  be  sufficient  particularity  and  certainty 
in  an  indictment,  in  a  matter  of  substance,  to  enable  the  defendant 
to  prepare  for  his  defense,  and  to  plead  his  acquittal  or  conviction 
successfully,  should  he  be  again  indicted  for  the  same  offense.*^  In* 
some  jurisdictions  it  is  the  rule  that  in  an  indictment  for  larceny 
from  a  partnership  it  should  be  alleged  that  the  ownet  is  a  partner- 
ship, and  the  names  of  the  several  partners  composing  the  firm 
should  be  stated,  and  that  it  is  not  sufficient  merely  to  allege  that 
the  larceny  was  from  a  certain  named  company.^  A  more  liberal 
rule  is  applied  in  other  jurisdictions  to  the  effect  that  an  indictment 
charging  a  larceny  from  a  firm  is  sufficient  where  it  names  the  part- 
nership and  sufficiently  alleges  that  the  owner  is  a  partnership,  so 
that  a  man  of  ordinary  understanding  would  know  that  he  was  charged 
with  stealing  from  a  partnership.*  And  it  has  even  been  held  that 
tiie  ownership  of  property  stolen  from  a  partnership  is  sufficiently 
laid  in  one  of  the  members  of  the  firm.'  Where  stolen  property 
was  in  the  possession  of  another  than  the  true  owner  it  is  not  con- 
aidered  necessary  to  state  the  nature  of  the  possessor's  interest;  but 
whether  he  held  the  property  as  bailee,  agent,  trustee,  executor,  admin- 
iBtiator  or  otherwise  he  may  be  described  as  the  owner  thereof  by 
aamei  that  is,  the  property  may  be  described  as  his  individually.^ 

Proof  and  Trial 

68.  In  General. — The  law  governing  the  admissibility,  competency, 
and  relevancy  of  evidence  generally  is  discussed  in  another  article 
in  this  work,*  and  the  rules  of  evidence  particularly  applicable  to 
criminal  prosecutions  have  been  discussed  elsewhere.*  In  prosecu- 
tions for  larceny,  if  the  owner  of  the  property  alleged  to  have  been 
stolen  is  known,  and  his  attendance  as  a  witness  can  be  procured, 
his  testimony  that  the  property  was  taken  from  him  without  his 
consent  is  indispensable  to  a  conviction.'    Of  course  the  facts  offered 

200  N.  Y.  16,  92  N.  E.  1051, 140  A.  8.  2.  Note:  18  Ann.  Cas.  1122. 

R.  616.  8.  Smith  y.  State,  133  Ala.  145^  31 

Note :  18  Ann.  Cas.  1121.  So.  806,  91  A.  S.  E.  21. 

19.  State  v.  Clark,  223  Mo.  48,  122  Note:  140  A  8.  B.  618. 

8.  W.  665, 18  Ann.  Cas.  1120  and  note;  4.  State  ▼.  TiUett,  173  Ind.  133,  89 

VThite  V.  State,  24  Tex.  App.  231,  5  N.  E.  589,  140  A  8.  B.  246,  20  Ann. 

8.  W.  857,  5  A  S.  R.  879.  Cas.  1262. 

Note:  140  A.  8.  R.  618.  5.  See  Evtoknoi,  vol.  10,  p.  847. 

20.  Note :  18  Ann.  Cas.  1121.  6.  See  Cbihihal  L^w,  yoL  8,  p.  169 
1.  State  ▼.  Clark,  223  Mo.  48,  122  et  seq. 

8.  W.  665,  18  Ann.  Cas.  1120  and       7.  State  v.  Marey,  2  Wis.  494,  60 
note.  Am.  Dec.  439  and  note. 
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in  evidence  must  be  within  the  issues;  and  therefore  where  the  defend- 
ant is  charged  with  stealing  from  his  employer  it  is  not  permissible 
for  him  to  testify  that  his  employer  trusted  him  with  his  property, 
because  the  question  is  not  whether  he  was  trusted  by  his  employer, 
or  whether  he  was  worthy  or  unworthy  of  that  confidence,  but  whether 
he  stole  the  property  as  charged  in  the  indictment® 

69.  Corpus  Delicti. — ^The  corpus  delicti  in  lareeny  is  constituted 
of  two  elements — ^that  the  property  was  lost  by  the  owner,  and  that 
it  was  lost  by  a  felonious  taking.*  It  is,  of  course,  necessary  that 
the  corpus  delicti  should  be  established,  as  it  is  clearly  not  permissible 
that  anyone  should  be  adjudged  guilty  until  it  is  shown  that  a  lar- 
ceny has  been  committed ;  *®  and  unless  liie  state  has  shown,  prima 
facie,  that  a  larceny  has  been  committed,  the  defendant  is  not  put 
on  proof. ^^  It  is  not  essential  that  the  corpus  .delicti  should  be  estab- 
lished by  evidence  independent  of  that  which  tends  to  connect  the 
accused  with  the  perpetration  of  the  offense,  but  the  same  evidence 
which  tends  to  prove  one  may  also  tend  to  prove  the  other,  so  that 
the  existence  of  the  crime  and  the  guilt  of  the  defendant  may  stand 
together  inseparable  on  one  foundation  of  circumstantial  evidence.^* 
While  the  corpus  delicti  cannot  be  established  by  the  confession  of 
the  defendant  alone,^*  still  it  seems  to  be  the  rule  that  such  a  con- 
fession or  admission  may  be  considered  in  connection  with  the 
other  evidence,  to  establish  the  corpus  delicti.  ^^  The  corpus  delicti, 
like  any  other  fact,  may  be  established  by  circumstantial  evidence.** 
But  the  unexplained  possession  by  one  person  of  the  goods  of  another 
is  not  of  itself  sufficient  to  prove  that  a  larceny  had  been  committed^ 
although  such  fact,  in  connection  with  Uie  other  circumstances,  may 
be  sufficient  for  that  purpose.**  Thus  it  has  been  held  that  the  proof 
of  corpus  delicti  is  not  sufficient  to  support  a  conviction  where  it 
merely  shows  that  certain  goods,  formerly  part  of  the  stock  of  a 

8;  State  ▼.  Pitt,  166  N.  C.  268,  80  S.  386,  11  S.  W.  463,  11  A.  S.  R.  197; 

E.  1060,  Ann.  Cas.  1916C  422.  Dunn  v.  State,  34  Tex.  Grim.  257,  30 

9.  Sanders  v.  State,  167  Ala.  85,  52  S.  W.  227,  53  A.  S.  R.  714  and  note. 
So.  417,  28  L.R.A.(N.S.)  536  and  note.  Note:  68  L.B.A.  54. 

Note:  68  L.R.A.  40,  48.  14.  Willard  v.  State,  27  Tex.  App. 

As  to  proof  of  the  corpus  delicti  386,  11  S.  W.  453,  11  A.  S.  R.  197; 

generally,  see  Corpus  Delicti,  voL  7,  Dunn  v.  State,  34  Tex.  Crim.  257,  30 

p.  773.  S.  W.  227,  53  A.  S.  R.  714  and  note. 

10.  Bailey  ▼.  State,  52  Ind.  462,  21  Note:  28  LJEl.A.(N.S.)  537. 

Am.  Rep.  182;  Willard  v.  State,  27  15.  Mason  v.  State,  171  Ind.  78,  85 

Tex.  App.  386, 11  S.  W.  453, 11  A.  S,  N.  E.  776, 16  Ann.  Cas,  1212. 

R.  197.  Note:  28  L.R.A.(N.S.)  536. 

Note :  68  L.R.A.  48.  16.  Mason  v.  State,  171  Ind.  78,  85 

11.  Sanders  v.  State,  167  Ala.  85,  52  N.  E.  776,  16  Ann.  Cas.  1212 ;  State 
So.  417,  28  L.R.A.(N.S.)  536  and  note.  v.  Hayes,  98  la.  619,  67  N.  W.  673,  60 

12.  Note:  28  L.R.A.(N.S.)  538.  A.  S.  R.  219,  37  L.R.A.  116, 

13.  Willard  v.  State,  27  Tex.  App. 
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merchant,  were  found  in  possession  of  accused,  without  anything 
to  show  that  they  were  stolen,  or  were  not  sold  in  due  course  of 
trade.^^  But  the  disappearance  of  property  from  the  place  where 
the  owner  put  and  kept  it,  without  his  knowledge  or  consent,  ia  evi- 
dence  that  it  has  been  taken  with  felonious  intent.*® 

70.  Identification  ef  Property;  Matters  Unknown  to  Grand  Jury. — 
The  prosecution  must  identify  stolen  property  found  in  the  posses* 
sion  of  the  accused  with  that  for  the  theft  of  which  he  is  indicted, 
and  this  must  be  done  by  the  most  direct  and  positive  testimony  of 
which  the  case  is  susceptible.*'  However,  it  has  been  held  that  where 
money  described  in  an  infonnation  and  claimed  to  have  been  stolen 
is  introduced  in  evidence  and  exhibited  to  the  jury,  it  is  not  neces 
sary  that  the  particular  bills  should  be  identified  as  the  ones  described 
in  the  information.*®  While  there  is  authority  to  the  contrary/  it 
has  been  held  that  where  matters  which  ought  to  be  stated  in  an 
indictment  are  omitted,  and  the  excuse  is  stated  that  such  facts 
were  unknown  to  the  grand  jurors,  the  truthfulness  of  the  excuse 
given  is  put  in  issue  by  the  plea  of  not  guilty,  and  the  burden  i» 
on  the  state  to  prove  such  allegation.*  In  such  a  case  the  question 
is  not  one  of  variance  but  simply  failure  on  the  part  of  the  prosecu- 
tion to  prove  an  essential  allegation  of  the  indictment;*  and  the 
question  involved  is  whether  a  better  description  was  actually  known 
to  the  ^and  jury  finding  the  indictment  or  the  prosecuting  officer 
filing  the  information,  and  not  whether  they  might  easily  have 
secured  a  better  description.*  What  the  result  is  of  such  an  error 
is  not  so  clear  under  the  authorities.  Some  of  them  hold  that  where 
it  appears  that  the  particulars  were  in  fact  known  the  defendant  is 
entitled  to  his  dischargd.  However,  the  better  rule  is  that  the  defend- 
ant should  be  discharged  from  further  prosecution  under  that  indict- 
ment, but  that  he  may  be  prosecuted  under  another  indictment 
properly  framed.* 

71.  Value. — Tnasmuch  as  larceny  cannot  be  committed  of  things 
thai  have  no  value,  it  is  essential  that  it  be  shown  that  the  property 

17.  Sanders  y.  State,  167  Ala.  85,  So.  948, 138  A.  S.  R.  92, 18  Ann.  Caa. 
62  So.  417,  28  L.R.A.(N.S.)  536.  940  and  note;  People  v.  Hunt,  251  lU. 

18.  Mason  v.  State,  171  Ind.  78,  85  446,  96  N.  £.  220,  36  L.R.A.(N.S.) 
N.  E.  776, 16  Ann.  Caa.  1212;  State  v.  933. 

Scott,  86  Wash.  296,  150  Pac.  423,  3.  People  v.  Hunt,  251  III  446,  96 

L.R.A.1916B  844  and  note.  N.  E.  220,  36  L.R.A.(N.S.)  933;  Mer- 

19.  Belote  v.  State,  36  Miss.  96,  72  win  v.  People,  26  Mich.  298,  12  Am. 
Am.   Dec.   163;   Qarcia  v.   State,   26  Rep.  314. 

Tex.  209,  82  Am.  Dee.  605  and  note.         4.  Enson  v.  State,  58  Fla.  37,  50  So. 

20.  State  v.  Pigg,  80  Kan.  481,  103   948, 138  A.  S.  R.  92  and  note,  18  Ann. 
Pac.  121,  18  Ann.  Caa.  521.  Caa.  940. 

1.  Woodring  v.  Territory,  14  Okla.       5.  People  v.  Hunt,  251  DI.  446,  96 
250,  78  Pae.  85,  2  Ann.  Cas.  855.  N.  E.  220,  36  L.R.A.(N.S.)  933. 

2.  Enson  v.  State,  58  Fla.  37,  60 
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stolen  had  some  value.*  There  is  an  exception  to  this  nile,  in  that 
the  value  of  gold  or  silver  coin  and  national  currency  generally  being 
fixed  by  law,  no  other  proof  of  their  value  is  necessary,'  as  courts 
take  judicial  cognizance  of  the  value  of  money.®  In  all  jurisdictions 
where  the  value  of  notes,  bills  of  exchange,  drafts,  and  checks  is  not 
prima  facie  fixed  by  statute,  their  value  must  be  shown ;  •  but  the 
same  degree  of  proof  is  probably  not  required  as  would  be  in  an 
action  to  recover  the  money  due  on  a  bond  or  note.*^  The  goods 
need  not  be  proved  to  be  of  the  value  charged  in  the  indictment, 
but  it  must  be  shown  that  they  are  of  some  value.**  However,  the 
necessity  for  the  proof  of  the  real  value  and  not  merely  nominal 
value  exists  where  it  is  provided  that  the  punishment  shall  be  greater 
or  different  when  the  thing  stolen  is  of  or  above  a  certain  value, 
for  in  such  cases  the  value  of  the  property  taken  must  be  established 
by  the  evidence  in  order  to  ascertain  the  grade  of  the  oflFense ;  **  and 
in  such  cases  without  proof  of  the  value  of  stolen  property  there 
can  be  no  conviction,  for  in  the  absence  of  any  evidence  on  the  sub- 
ject the  court  or  jury  cannot  indulge  in  presumptions  to  supply  the 
omission.**  The  market  value  of  the  article  stolen,  and  not  its  orig- 
inal cost,  is  the  true  criterion  when  it  is  necessary  to  establish  the 
value  of  the  property  in  order  to  fix  the  grade  of  the  offense.** 
Thus  in  a  prosecution  for  the  larceny  of  gas  evidence  of  the  selling 
price  to  the  consumer  is  the  proper  standard  to  be  used  in  determining 
the  grade  of  the  offense  where  it  has  been  a  continuing  one,  and  not 
the  cost  of  manufacturing  the  gas.**  The  market  value  of  the  prop- 
erty at  the  time  and  place  of  the  theft  is  the  proper  value  to  be  proven 
and  not  the  value  at  another  place  to  which  it  is  taken.**  However, 
as  the  act  of  the  thief  in  stealing  property  is  continuous  from  the 
time  he  takes  it  until  he  lays  it  down  or  disposes  of  it,  evidence  of 
the  market  value  thereof  at  the  place  to  which  it  is  taken  and  sold 
would  seem  to  be  admissible.*'     While  in  determining  the  value  of 

6.  Com.  V.  Riggs,  14  Gray  (Mass.)    v.  Doepke,  68  Mo.  208,  30  Am.  Rep. 
376,  77  Am.  Dec.  333.  785. 

7.  Burrows  v.  State,  137  Ind.  474,       Note:  Ann.  Cas.  1912A  895. 

37  N.  E.  271,  46  A.  S.  R.  210;  State  13.  Burrows  v.  State,  137  Ind.  474, 

V.  Pigg,  80  Kan.  481,  103  Pac.  121,  18  37  N.  E.  271,  45  A.  S.  R.  210. 

Ann.  Cas.  521.  14.  Burrows  v.  State,  137  Ind.  474, 

8.  See  Judicial  Notice,  vol.  15,  pp.  37  N.  E.  271,  45  A.  S.  R.  210;  People 
1129-1130.  V.  Gilbert,  163  Mich.  511,  128  N.  W. 

9.  Burrows  v.  State,  137  Ind.  474,  756,  Ann.   Cas.  1912A  894;   State  v. 
37  N.  E.  271,  45  A.  S.  R.  210.  Doepke,  68  Mo.  208,  30  Am.  Rep.  785. 

10.  State  V.  Smart,  4  Rich.  L.   (S.       Note:  Ann.  Cas.  1912A  895. 

C.)  356,  55  Am.  Dec.  683.  15.  Woods  v.  People,  222  III.  293, 

11.  Burrows  v.  State,  137  Ind.  474,  78  N.  E.  607,  113  A.  S.  R.  415,  6  Ann. 
37  N.  E.  271,  45  A.  S.  R.  210  and  note.  Cas.  736,  7  L.R.A.(N.S.)  52{5. 

12.  Burrows  v.  State,  137  Ind.  474,  16.  Note:  Ann.  Cas.  1912A  895. 
37  N.  E.  271,  45  A.  S.  R.  210;  State  17.  Note:  Ann.  Cas.  1912A  895. 
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an  article  the  proper  standard  of  value  is  the  market  value  of  the 
article,  if  there  is  any  market  for  such  property,  yet  if  it  has  no 
market  value,  then  the  amount  that  it  would  cost  to  replace  the  article 
is  maintained  by  some  courts  to  be  the  standard  of  its  value,^^  but 
the  better  rule  is,  undoubtedly,  that  in  the  absence  of  a  market  value 
of  property  stolen  the  actual  value  of  the  property  should  be  proven.** 
In  no  case,  however,  should  the  court  admit  evidence  of  a  special 
value  to  the  owner  as  proof  of  the  real  value  of  the  property .^^  In 
general  the  rule  is  that,  before  a  witness  will  be  allowed  to  give  his 
opinion  as  to  the  value  of  property,  a  foundation  must  be  laid  show- 
ing him  to  be  competent  to  form  an  opinion  from  a  peculiar  knowl- 
edge of  the  article  and  its  value.*  But  when  the  owner  of  property 
is  called  as  a  witness  to  testify  as  to  its  value  he  may  give  his  testi- 
mony after  affirming  that  he  is  familiar  with  the  value  of  such 
articles  and  had  made  inquiries  as  to  the  value  of  a  similar  article.' 
It  is  not  necessary  that  the  witness  should  be  an  expert  to  be  qualified 
to  testify  to  the  market  value,  but  any  one  acquainted  with  the  market 
value  of  property  alleged  to  have  been  stolen  is  competent  to  testify 
regarding  its  value.*  Hence  a  witness  may  testify  as  to  the  value 
of  an  article  in  common  use,  although  he  did  not  have  any  knowl- 
edge as  to  the  value  of  the  particular  grade  of  article  in  question.* 
72.  Ownership. — The  exact  state  of  the  title  of  stolen  property  is 
of  no  particular  concern  of  the  thief,  except  that  it  must  have  been 
in  some  one  else ;  hence  evidence  of  possession  is  ordinarily  sufficient 
proof  of  ownership ;  *  and  this  is  true  although  the  one  in  possession 
may  have  held  the  property  as  bailee,  trustee,  or  otherwise,  having 
only  a  special  interest  and  not  a  general  ownership  of  the  property.* 
Therefore  ownerahip  is  sufficiently  proven  where  it  is  shown  that  the 
person  alleged  to  be  the  owner  had  a  special  property  in  the  stolen 
article,  or  that  he  held  it  in  trust'  As  it  is  not  necessary  to  show 
in  detail  the  exact  state  of  the  title,  general  evidence  of  property  is 
admissible,  and  is  as  sufficient  in  criminal  as  in  civil  cases.* 

18.  Note :  Ann.  Cas.  1912A  895.         N.  B.  589,  140  A.  S.  R.  246,  20  Ann. 

19.  State  V.  Haggard,  160  Mo.  469,   Cas.  1262;  State  v.  Somerville,  21  Me. 
61  S.  W.  184,  83  A.  S.  R.  484  and  note.  14,  38  Am.  Dec.  248. 

Note:  Ann.  Cas.  1912A  896.  6.  State  v.  Tillett,  173  Ind.  133,  89 

20.  People  v.  Gilbert,  163  Mich.  511,  N.  E.  589,  140  A.  S.  R.  246,  20  Ann. 
128  N.  W.  756,  Ann.  Cas.  1912A  894.   Cas.  1262;  State  v.  SomerviUe,  21  Me.  . 

1.  See   Expert  and  Opinion   Evi-  14,  38  Am.  Dec.  248. 

DBNCB,  vol.  11,  p.  638.  7.  State  v.  Somerville,  21  Me.  14,  38 

2.  Priiitz  V.  People,  42  Mich.  144,  3  Am.  Dec.  248;  Dignowitty  v.  State,  17 
N.  W.  30G.  36  Am.  Rep.  437  and  note.  Tex.  521,  67  Am.  Dec.  670  and  note. 

3.  Note:  Ann.  Cas.  1912A  895.  Note:  93  Am.  Dec.  559. 

4.  State  v.  Finch,  70  la.  316,  30  N.  8.  Barnes  v.  People,  18  111.  52,  65 

W.  578,  59  Am.  Rep.  443.  Am.  Dec.  699. 

6.  State  V.  Tillett,  173  Ind.  133,  89 
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73.  Intent. — The  wrongful  taking  of  another's  property  without 
his  consent,  and  with  no  apparent  purpose  of  returning  it,  is,  in  the 
absence  of  explanatory  circumstances,  evidence  of  an  intent  to  deprive 
the  owner  wholly  of  his  property ;  •  and  where  it  is  shown  that  the 
property  was  secretly  taken,  no  other  motive  appearing,  the  infer- 
ence is  proper  that  it  was  taken  feloniously.^®  But  while  secrecy  is 
the  usual  evidence  of  the  felonious  intent,  still  it  is  not  the  only 
manner  in  which  larceny  may  be  committed;  for  if  the  defendant 
knowingly  took  the  goods  of  another,  making  no  pretense  of  any  claim 
or  right  to  them,  with  intent  wholly  to  deprive  the  owner  of  them 
and  to  appropriate  them  to  his  own  use,  he  is  guilty  of  larceny.*^ 
However,  where  property  is  taken  openly,  and  there  is  no  subsequent 
attempt  to  conceal  it,  and  no  denial,  but  an  avowal  of  the  taking, 
a  strong  presumption  is  said  to  arise  that  there  was  no  felonious 
intent,  which  must  be  repelled  by  clear  and  convincing  evidence 
before  a  conviction  for  larceny  is  authorized.**  Such  a  taking  is 
evidence  of  good  faith  in  the  claim  of  right  to  the  property.**  But, 
even  though  the  taking  may  be  done  openly,  there  may  be  other 
circumstances  affording  strong  evidence  of  a  felonious  intent  in  the 
mind  of  a  person  accused  of  this  offense,  which  require  the  submis- 
sion of  the  facts  to  the  jury.**  While  the  alleged  thief  may  be  per- 
mitted to  testify  as  to  the  intent  with  which  he  took  the  property,**^ 
still  the  fact  that  he  testifies  that  he  did  not  take  the  property  with 
a  felonious  intent  is  not  binding  on  a  jury  and  is  ordinarily  of  little 
weight.** 

74.  Financial  Condition  of  Accused. — ^While  there  is  some  doubt 
whether  evidence  of  the  wealth  or  poverty  of  the  defendant  is  admis- 
sible as  a  general  proposition  in  a  prosecution  for  larceny,*'  there 
IB  no  doubt  that  evidence  tending  to  show  that  the  defendant  had 
no  money  before  a  larceny  and  considerable  money  after  is  admissible, 
since  evidence  of  a  sudden  and  unexplained  possession  of  means  about 
the  time  the  larceny  was  committed  has  the  tendency  to  connect  the 

9.  Note:  62  L.R.A.(N.S.)  1019.  Notes:  11  A.  S.  R.  448;  88  A.  S.  R. 

10.  Note :  7  A.  S.  R.  23.  563. 

11.  State  v.  Powell,  103  N.  C.  424,  9       13.  Note:  41  L.R.A.(N.S.)  555. 

S.  E.  627,  14  A.  S.  R.  821  and  note,  4       14.  State  v.  PoweU,  103  N.  C.  424, 
L.R.A.  291.  9  S.  E.  627, 14  A.  S.  R.  821  and  note, 

12.  Blaok  V.  State,  83  Ala.  81,  3  So.  4  L.R,A.  291. 

814,  3  A.  S.  R.  691 ;  Lunsf ord  v.  Diet-       15.  State  v.  Williams,  95  Mo.  247,  8 
rich,  86  Ala.  250,  6  So.  461,  11  A.  S.   S.  W.  217,  6  A.  S.  R.  46  and  note. 
R.  37;  Dean  v.  State,  41  Fla.  291,  26       Note:  23  L.R.A.(N.S.)  390. 
So.  638,  79  A.  S.  R.  186  and  note;  Mc-       See  also  Criminal  Law,  vol.  8,  p. 
Daniel  v.  State,  8  Smedes  &  M.  (Miss.)   181;  Evidence,  vol.  10,  p.  946. 
401,  47  Am.  Dec.  93  and  note;  State       16.  Note:  23  L.RJL.(N.S.)  390. 
V.  Powell,  103  N.  C.  424,  9  S.  E.  627,       17.  Note:  19  Ann.  Cas.  117. 
14  A.  S.  R.  821  and  note,  4  L.R.A.  291. 
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defendant  with  the  crime  where  there  are  other  circumstances  to 
support  it.*^ 

75.  Variance. — The  rule  is  well  settled  that  the  proof  offered  in 
support  of  an  indictment  must  conform  to  the  allegations  thereof.** 
But  it  is  not  essential  that  the  proof  tend  to  show  only  the  commis- 
sion of  the  crime  charged.  For  it  may  be  necessary  in  order  to  estab- 
lish a  larceny  to  show  the  commission  of  another  offense,  and  where 
such  is  the  case  there  is  no  variance.*^  A  defendant  is  not  proven 
guilty  if  it  is  shown,  not  that  he  took  the  article  charged  in  the 
indictment,  but  that  he  may  have  taken  one  of  several  others,  when 
the  statute  distinguishes  between  the  objects.*  In  applying  this 
rule  it  has  been  held  that  there  is  a  fatal  variance  between  allega- 
tion and  proof  where  the  indictment  charged  the  stealing  of  a  horse 
and  the  proof  established  the  theft  of  a  gelding ;  *  or  where  the  indict- 
ment charged  the  stealing  of  a  stallion  and  the  proof  showed  the 
larceny  of  a  gelding;*  or  where  the  indictment  charges  the  theft 
of  a  gelding  and  the  proof  establishes  the  larceny  of  a  horse  with- 
out proof  as  to  the  sense  in  which  the  word  "horse"  was  used ;  * 
or  where  the  indictment  charges  the  theft  of  a  gelding  and  the  proof 
ib  that  the  animal  was  a  ridgeling;  ^  or  where  an  indictment  charges 
the  larceny  of  a  filly  and  the  proof  shows  the  theft  of  a  mare;* 
or  where  the  indictment  charges  the  larceny  of  a  cow  and  the  proof 
shows  the  theft  of  a  steer.'  However,  there  is  authority  for  the  rule 
that  an  indictment  for  the  theft  of  an  object,  which  is  described  by 
its  generic  name,  is  supported  by  proof  of  the  theft  of  any  object 
coming  within  that  class,  although  the  particular  object  stolen  is 
also  specified  in  the  statute.*  It  has  been  held  that  an  allegation 
of  Xhe  larceny  of  lawful  money  of  the  United  States  is  not  supported 
by  proof  of  the  theft  of  national  bank  notes.*  However,  while 
''money,"  in  its  strict  technical  sense,  is  coined  metal,  usually  gold 
or  silver,  on  which  the  government  stamp  has  been  impressed  to 

18.  Thompson  y.  8tate,  58  Fla.  106,       3.  State  v.  McDonald,  10  Mont  21, 
50  So.  607, 19  Ann.  Cas.  116  and  note;  24  Pac.  628,  24  A.  S.  R.  25. 

Com.  V.  Montgomery,  11  Mete.  (Mass.)       4.  State  v.  McDonald,  10  Mont  21, 
534,  45  Am.  Dec.  227  and  note.  24  Pac.  628,  24  A.  S.  B.  25. 

19.  Pitsnagle  v.  Com.,  91  Va.  808,      5.  Brisco  v.  State,  4  Tex.  App.  219, 
22  S.  E.  351,  50  A.  S.  R.  867.  30  Am.  Rep.  162. 

20.  State  v.  Wilson,  42  Wash.  56,  84       6.  Lunsford  v.  State,  1  Tex.  App. 
Pac.  409,  7  Ann.  Cas.  418.  448,  28  Am.  Rep.  414. 

1.  State  V.  McDonald,  10  Mont.  21,       7.  Mobley  v.  State,  57  Fla.  22,  49 
24  Pac.  628,  24  A.  S.  R.  25.  So.  941,  17  Ann.  Cas.  735  (see  note 

2.  State  V.  McDonald,  10  Mont.  21,  for  many  instances  of  variance). 

24  Pac.  628,  24  A.  S.  R.  25 ;  Jordt  v.       8.  Note :  L.R.A J.915B  80.     See  sn- 
State,  31  Tex.  571,  98  Am.  Dec.  550;   pra,  par.  64. 

Lunsford  v.  State,  1  Tex.  App.  448,  28       9.  Hamilton  v.  State,  60  Ind.  193,  28 
Am.  Rep.  414.  Am.  Rep.  653. 

Note :  88  A,  8.  R.  587. 
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indicate  its  value,  in  its  more  popular  sense,  it  is  any  currency,  token, 
bank  notes  or  other  circulating  medium  in  general  use  as  the  repre- 
sentative of  value;  a  generic  term,  covering  everything  which  by 
consent  is  made  to  represent  property  and  passes  as  such  currently 
from  hand  to  hand.  The  word  designates  the  whole  volume  of  the 
medium  of  exchange,  regardless  of  its  character  or  denomination.*** 
And  it  has  been  held  that  under  an  allegation  of  the  theft  of  lawful 
money  of  the  United  States  it  is  not  essential  that  there  be  specific 
proof  that  the  money  stolen  was  in  a  strict  sense  money  of  the  United 
States,**  but  that  under  such  an  indictment  proof  of  the  theft  of 
bank  notes  sustains  the  allegation'.**  Likewise  where  an  indictment 
charges  the  larceny  of  money,  and  the  evidence  shows  the  misappro- 
priation of  the  proceeds  of  a  check  cashed  by  the  defendant,  there  is 
no  variance.**  Every  allegation,  whether  it  be  necessary  or  unneces- 
sary, and  whether  it  be  more  or  less  particular,  which  is  descriptive 
of  the  identity  of  that  which  is  legally  essential  to  the  charge  in  the 
indictment,  must  be  proved  strictly  and  with  exactness.**  Hence 
an  indictment  for  stealing  a  certain  number  of  bottles  of  liquor  is 
not  sustained  by  proof  that  the  defendant  stole  the  liquor  from  casks 
and  put  it  in  his  own  bottles.*^  However,  it  has  been  held  not  to 
be  a  fatal  variance  if  the  proof  of  descriptive  matter  does  not  corre- 
spond with  the  allegations  in  the  indictment.**  The  ownership  or 
possession  of  the  property  stolen  must  be  proven  as  alleged  in  tlie 
indictment  and  if  the  proof  shows  that  the  property  was  owned  by 
another  tliere  is  a  fatal  variance.*'  In  this  connection  it  is  well  to 
notice  that  in  some  jurisdictions  it  is  necessary,  where  property  is 
stolen  from  a  corporation  or  copartnership,  to  allege  and  prove  that 
fact  as  alleged.*®  In  some  jurisdictions  wherein  the  various  common 
law  crimes  of  larceny,  embezzlement,  and  obtaining  property  by  false 
pretenses  are  brought  together  under  the  one  head  of  larceny  it  has 
been  held  that  under  a  charge  of  larceny  it  may  be  shown  that  the 

10.  Johnson  v.  State,  167  Ala.  82,  16.  State  v.  Dale,  141  Mo.  284  42 
52  So.  652,  140  A.  S.  R.  19  and  note;  S.  W.  722,  64  A.  S.  R.  513  (holding 
State  V.  Finnegean,  127  la.  286,  103  that  the  variance  was  not  fatal  where 
N.  W.  155,  4  Ann.  Cas.  628.  the  indictment  charged  the  stealing  of 

11.  Johnson  v.  State,  167  Ala.  82,  a  certain  kind  of  tobacco  and  the  proof 
52  So.  652,  140  A.  S.  R.  19.  showed  the  theft  of  another  brand). 

12.  State  V,  Finnegean,  127  la.  286,  17.  Hensley  v.  Com.,  1  Bush  (Ky.) 
103  N.  W.  155,  4  Ann.  Cas.  628.  11,  89  Am.  Dec.  604  j  State  v.  Ryan,  4 

13.  Hunt  V.  State,  72  Ark.  241,  79  McCord  L.  (S.  C.)  16,  17  Am.  Dec. 
S.  W.  769,  105  A.  S.  R.  34,  2  Ann.  702 ;  Long  v.  State,  39  Tex.  dim.  461, 
Cas.  33,  60  L.R.A.  71.  46  S.  W.  821,  73  A.  S.  R.  954;  Peck  v. 

14.  Hamilton  v.  State,  60  Ind.  193,  State,  54  Tex.  Crim.  81,  111  S.  W. 
28  Am.  Rep.  653;  Com.  v.  Gavin,  121  1019,  16  Ann.  Cas.  583. 

Mass.  54,  23  Am.  Rep.  255.  18.  State  v.  Clark,  223  Mo.  48,  122 

15.  Com.  V.  Gavin,  121  Mass.  54,  23    S.  W.  665,  IS  Ann.  Cas.  1120. 
Am.  Rep.  255. 
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property  was  embezzled  or  obtained  by  false  pretenses ;  ^*  at  common 
law,  however,  the  rule  was  well  recognized  that  proof  of  embezzle- 
ment would  not  sustain  a  charge  of  larceny,***  And  in  some  juris- 
dictions wherein  under  the  single  head  of  larceny  are  included  the 
crimes  of  embezzlement  and  obtaining  property  by  false  pretenses 
the  indictment  must  contain  the  allegations  necessary  to  support  the 
particular  common  law  crime  charged  and  the  proof  must  conform 
to  those  allegations.*  Under  an  ordinary  indictment  for  theft,  charg- 
ing a  fraudulent  taking  without  the  consent  of  the  owner,  it  is  compe- 
tent to  prove  that  the  taking  was  with  the  owner's  consent  but 
obtained  by  false  pretext?.* 

76.  Possession  of  Stolen  Goods  as  Evidence  of  Guilt — ^The  law 
concerning  the  ^ect  of  evidence  showing  the  possession  by  an  alleged 
thief  of  stolen  property  is  in  an  apparent  state  of  confusion,  due  in 
many  cases  to  loose  and  inexact  methods  of  expression  used  in  dis- 
cussing the  question.  That  evidence  of  possession  by  the  defendant 
of  the  property  stolen  is  always  admissible  is  univeiWly  agreed.' 
Likewise  evidence  of  the  possession  of  a  part  of  the  stolen  property 
is  admissible;  *  and  where  a  conspiracy  to  commit  a  larceny  is  shown, 
evidence  of  part  of  the  stolen  property  being  in  possession  of  an 
associate  of  the  accused  or  of  one  of  the  persons  charged  with  being 
a  co-conspirator  is  admissible  as  a  circumstance  tending  to  show  the 
guilt  of  the  accused.*  The  principal  difficulty  lies  in  determining  the 
effect  of  such  evidence.  The  true  rule  is,  without  doubt,  that  the 
possession  of  the  property  by  the  defendant  soon  after  the  commission 
of  the  alleged  crime  is  merely  an  evidentiary  fact  tending  to  establish 
guilt  which  should  be  submitted  to  the  jury,  to  be  considered  in  con- 
nection with  all  the  other  facts  and  circumstances  disclosed  by  the 
evidence.*    It  does  not  in  any  case  raise  a  presumption  of  law  that 

19.  State  V.  Williams,  68  W.  Va.  86,  (Mass.)  534,  45  Am.  Dec.  227;  State 
69  S.  E.  474,  32  L.R.A.(N.S.)  420;  v.  Wohlman,  34  Mo.  482,  86  Am.  Dec. 
State  V.  Lewis,  69  W.  Va.  472,  72  S.  117. 

E.  475,  Ann.  Cas.  1913A  1203.  Notes :  64  Am.  Dec.  177 ;  101  A.  S. 

20.  Com.  V.  BeiTy,  99  Mass.  428,  96  R.  518. 

Am.  Dec.  767  and  note.  5.  Slate  v.  Wohlman,  34  Mo.  482, 

Note :  98  Am.  Dec.  160.  86  Am.  Dec.  117. 

1.  State  V.  Finnegean,  127  la.  286,       Note:  101  A.  S.  R.  520. 

103  N.  W.  155,  4  Ann.  Caa.  628.  6.  Eugleman  v.  State,  2  Ind.  91,  62 

2.  Hawkins  v.  State,  58  Tex.  Crim.  Am.  Dec.  494;  Wagner  v.  State,  107 
407,  126  S.  W.  268,  137  A.  S.  R.  970.  Ind.  71,  7  N.  E.  896,  57  Am.  Rep.  79 ; 

3.  Wagner  v.  State,  107  Ind.  71,  7  State  v.  Gillespie,  62  Kan.  469,  63  Pac. 
N.  E.  896,  57  Am.  Rep.  79;  State  v.  742,  84  A.  S.  R.  411;  State  v.  White, 
Record,  151  N.  C.  695,  65  S.  E.  1010,  76  Kan.  654,  92  Pac.  829,  14  L.R.A. 
19  Ann.  Cas.  527,  25L.R.A.(N.S.)  561.  (N.S.)   556;  Jones  v.  State,  30  Miss. 

As  to  the   admission  of   such   evi-  653,  64  Am.  Dec.  175  and  note;  State 

dence  in  prosecution  for  burglar}',  see  v.  Guild,  149  Mo.  370,  50  S.  W.  909, 

Burglary,  vol  4,  p.  440.  73  A.  S.  R.  395;  State  v.  Record,  151 

4.  Com.   ▼.   Montgomery,   11   Mete.  N.  C.  695,  65  S.  E.  1010,  19  Ann.  Cas. 
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the  defendant  committed  the  alleged  larceny;'  although  the  unex- 
plained exclusive  possession  of  stolen  goods  shortly  after  the  commis- 
sion of  a  larceny  may  and  often  will  be  sufficient  evidence  to  justify 
a  jury  in  finding  the  possessor  guilty.®  But  the  trial  court  should 
not  instruct  the  jury  that  it  does  raise  such  an  inference,  as  the 
determination  of  the  inferences  to  be  drawn  from  the  evidence  is 
strictly  a  matter  for  the  jury.*  It  is  true,  however,  that  some  courts 
have  held  that  the  possession  of  stolen  property  soon  after  it  has 
been  stolen  is  prima  facie  evidence  of  guilt,  and  throws  on  the  posses- 
sor the  burden  of  explaining  his  possession,  and,  if  unexplained,  or 
if  his  explanation  is  not  satisfactory,  it  is  sufficient  of  itself  to  warrant 
a  conviction.^®  And  statutes  have  been  enacted  providing  in  efiFect 
that  possession  of  property  recently  stolen,  when  tlie  party  in  posses* 
sion  fails  to  make  a  satisfactory  explanation,  shall  be  deemed  prima 
facie  evidence  of  guilt**  But  the  unexplained  possession  by  one 
person  of  goods  belonging  to  another  does  not  raise  the  presumption 
that  a  larceny  has  been  committed  and  that  the  possessor  is  a  thief. 
Additional  evidence  is  necessary  to  establish  a  corpus  delicti.  Unless 
the  jury  are  satisfied  beyond  a  reasonable  doubt  that  the  offense  has 
been  committed,  the  unexplained  recent  possession  of  goods  will  not 

527  and  note,  25  L.R.A.(N.S.)   561;  106,  50   So.  507,  19  Ann.  Cas.  116; 

Bqyd  v.  State,  24  Tex.  App.  570,  6  S.  Gravitt  v.  State,  114  Ga.  841,  40  S.  E. 

W.  853,  5  A.  S.R.  908  and  note;  Hunt  1003^   88   A.    S.    R.   63;    Huggins   v. 

V.  Com.,  13  Grat.  (Va.)  757,  70  Am.  People,  135  III  243,  25  N.  E.  1002,  25 

Dec.  443  and  note;  State  v.  Duncan,  A.  S.  R.  357  and  note;  Mason  v.  State, 

7  Wash.  336,  35  Pac.  117,  38  A.  S.  R.  171  Ind.  78,  85  N.  E.  776, 16  Ann.  Cas. 

888.  1212;  State  v.  White,  76  Kan.  654,  92 

Notes:  58  A.  S.  R.  810;  101  A.  S.  Pac.  829,  14  L.R.A.(KS.)  556;  Leh- 

R.  485,  497;  30  L.R.A.(N.S.)  340.  man  v.  State,  18  Tex.  App.  174,  51 

7.  Sanders  v.  State,  167  Ala.  85,  52  Am.  Rep.  298 ;  Boyd  v.  State,  24  Tex. 
So.  417,  28  L.R.A.(N.S.)    536;   Wil-  App.  570,  6  S.  W.  853,  5  A.  S.  R.  908 ; 
liams  V.  State,  40  Fla.  480,  26  So.  143,  Stockman  v.  State,  24  Tex.  App.  387, 
74  A.  S.  R.  154  and  note;  Thompson  v.  6  S.  W.  298,  5  A.  S.  R.  894  and  note. 
State,  58  Fla.  106,  50  So.  507, 19  Ann.  Note :  101  A.  S.  R.  493. 

Cas.  116;  Engleman  v.  State,  2  Ind.  9.  Gravitt  v.  State,  114  Ga.  841,  40 

91,  52  Am.  Dec.  494;  Belote  v.  State,  S.  E.  1003,  88  A.  S.  R.  63;  Lehman  v. 

36  Miss.  96,  72  Am.  Dec.  163;  Leh-  State,  18  Tex.  App.  174,  51  Am.  Rep. 

man  v.  State,  18  Tex.  App.  174,  51  298;  Stockman  v.  State,  24  Tex.  App. 

Am.  Rep.  298;  Stockman  v.  State,  24  387,  6  S.  W.  298,  5  A.  S.  R.  894  and 

Tex.  App.  387,  6  S.  W.  298,  5  A.  S.  note. 

R.  894  and  note;  Cooper  v.  State,  29  Note:  101  A.  S.  R.  493. 

Tex.  App.  8,  13  S.  W.  1011,  25  A.  S.  10.  State  v.  AVhite,  76  Mo.  654,  92 

R.  712.  Pac.  829, 14  L.R.A.(N.S.)  556;  Garcia 

Notes:  73  A,  S.  R.  402;  101  A.  S.  v.  State,  26  Tex.  209,  82  Am.  Dec.  605 

R.  485,  491 ;  68  L.R.A.  48.  and  note. 

8.  State  ▼.  Weston,  9  Conn.  527,  25  11.  State  v.  Gurr,  40  Utah  162,  120 
Am.  Dec.  46;  WiUiams  v.  State,  40  Pac.  209,  39  L.RJu(N.S.)  320. 

Pla.  480,  26  So.  143,  74  A.  S.  R.  154 
and  note;  Thompson  v.  State,  68  Fla. 
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justify  the  conclusion  Uiat  the  person  in  whose  possession  they  are 
found  is  the  thief.  ^* 

77.  Necessity  that  Possession  Be  Personal. — The  general  rule  that 
the  possession  of  stolen  property  is  evidence  of  guilt  is  limited  by 
the  rule  that  to  warrant  an  inference  of  guilt  it  must  further  appear 
that  the  possession  was  personal,  and  that  it  involved  a  distinct  and 
conscious  assertion  of  possession  by  the  accused.**  It  would  be  push- 
ing the  rule  too  far  to  require  of  one  accused  of  a  crime  an  explana- 
tion of  his  possession  of  the  stolen  property,  when  such  possession 
could  also,  with  equal  right,  be  attributed  to  another.**  Hence  the 
mere  fact  of  finding  stolen  articles  on  the  premises  of  a  man  of  a 
family  or  in  a  place  in  which  many  others  have  free  access  without 
showing  his  actual  conscious  possession  thereof  discloses  only  a  prima 
facie  constructive  possession  and  is  not  such  a  possession  as  will  justify 
an  inference  of  guilt  by  reason  thereof.**  But  the  sense  of  the  term 
"possession"  in  this  connection  is  not  necessarily  limited  to  custody 
about  the  person.  It  may  be  of  things  elsewhere  deposited  but  under 
the  control  of  a  person.  It  may  be  in  a  storeroom  or  barn  when  the 
accused  has  the  key.  In  short,  it  may  be  in  any  place  where  it  is 
manifest  it  must  have  been  put  by  the  act  of  the  party  or  his  undoubted 
concurrence.** 

78.  Necessity  that  Possession  Be  Recent. — The  possession  of  stolen 
property  must  be  recent  after  the  theft  in  order  to  afford  a  just  basis 
for  an  inference  of  guilt  on  the  part  of  the  possessor.*'  The  weight. 
of  such  evidence  will  be  stronger  or  weaker  in  proportion  to  the  period 
intervening  between  the  taking  and  finding  in  the  pcssession  of  the 
defendant,**  and  it  may  be  rendered  of  no  weight  whatever  by  the 
lapse  of  sufficient  time  as  to  make  it  not  improbable  that  the  goods 
may  have  been  stolen  by  another  and  passed  to  the  accused.**    The 

12.  Sanders  v.  State,  167  Ala.  85,       17.  Williams  v.  State,  40  Fla.  480, 
52  So.  417,  28  L.R.A.(N.S.)  536.  26  So.  143,  74  A.  S.  R.  154  and  note; 

Notes:  101  A.  S.  R.  487;  68  L,R.A.   Bovd  v.  State,  24  Tex.  App.  570,  6 
48.  S.  W.  853,  5  A.  S.  R.  908  and  note. 

13.  People  v.  Hurley,  60  Cal.  74,  44       Note :  84  A.  S.  R.  416. 

Am.  Rep.  55 ;  State  v.  Drew,  179  Mo.  ig,  Williams  v.  State,  40  Fla.  480, 
315,  78  S.  W  594,  101  A.  S.  R.  474  26  So.  143,  74  A.  S.  R.  154  and  note; 
and  note;  Lehman  v.  State,  18  Tex.   ^^^^^  ^  Johnson,  60  N.  C.  235,  86  Am. 

^P\   ^Va    <?^'J^Vr  I>e<^-  434  and  note;   State  v.  Record, 

^ote:  Z5  A.  ^R- ^Ip-  151  N.  C.  695,  65  S.  E.  1010,  19  Ann. 

14.  State  V.  Warford,  106  Mo.  55,  ^^^    ^,,„    or  V  r  a  ^xr  q  ^   *;fii .  t  «u 
16  S.  W.  886,  27  A.  S.  R.  322;  State  v!  ^^'  ^^\  ^5  L-R.A.(N.S.)   661;  Leh- 

Drew,  179  Mo.  315,  78  S.  W.  594,  101  ^^  J'  ^^^^^^  ^^  ^^^  ^PP-  ^^^'  ^^ 

A.  S.  R*  474.  P* 

15.'  People  V.  Hurley,  60  Cal.  74,  44       ^^te :  101  A.  S.  R.  501. 

Am.  Rep.  55;  State  v.  Drew,  179  Mo.       !«•  Williams  v.  State,  40  Fla.  480, 

315,  78  S.  W.  594,  101  A.  S.  R.  474.     25  So.  143,  74  A.  S.  R.  154  and  note ; 
16.  State  V.  Johnson,  60  N.  C.  235,   Com.  v.  Montgomeo',  H  Mete.  (Mass.) 

86  Am.  Dec.  434.  534,  45  Am.  Dee.  227;  Matlock  v.  Stale, 
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length  of  time  that  must  elapse  after  the  larceny  of  goods  before 
their  possession  should  cease  to  be  considered  as  tending  with  other 
facts  to  show  guilt  is,  as  a  rule,  purely  a  question  of  fact  for  the  jury.*® 
79.  Explanation  of  Possession. — The  inference  arising  from  proof 
that  the  stolen  goods  were  found  in  the  possession  of  the  defendant 
shortly  after  the  commission  of  the  larceny  may  be  rebutted  by  the 
defendant  by  a  reasonable  explanation  showing  that  his  possession 
was  otherwise  acquired  than  by  the  particular  theft.  And  it  is  incum- 
bent on  him  if  he  desires  to  overcome  the  effect  of  such  evidence  to 
make  the  explanation.^  If  he  fails  or  refuses  to  offer  any  explana- 
tion, when  the  facts  are  such  as  to  call  for  one,  the  jury  may  be 
justified  in  returning  a  verdict  of  guilty.*  But  if  there  is  no  other 
evidence  tending  to  establish  the  guilt  of  the  defendant,  and  the  jury 
are  satisfied  that  he  gives  a  reasonable  account  of  his  possession  of 
the  property,  then  it  would  be  their  duty  to  acquit.'  However,  if 
the  possession  of  the  defendant  was  very  remote  from  the  time  when 
the  alleged  larceny  was  committed,  he  is  not  bound  to  explain  at  all, 
as  no  legitimate  inference  of  guilt  can  be  drawn  except  from  recent 
possession.*  And  further  a  person  can  be  required  to  account  only 
for  the  possession  of  things  which  he  actually  and  knowingly  pos- 
sessed.* Hence,  if  it  is  not  shown  by  the  prosecution  that  the  defend- 
ant's possession  was  exclusive  his  declaration  of  ignorance  of  the 
presence  of  the  property  is  all  that  is  necessary  until  it  is  established 
that  he  did  in  fact  know  that  the  goods  were  on  his  premises.*  The 
truthfulness  of  an  explanation  of  the  possession  of  stolen  goods,  al- 
though not  contradicted,  must  be  determined  by  the  jury.'  A  bill 
of  sale  of  the  stolen  property  is  admissible  in  evidence  in  rebuttal 
of  the  inference  arising  from  recent  possession  of  stolen  property.* 

25  Tex.  App.  654,  8  S.  W.  818,  8  A.  Am.  Dec.  163  and  note  j  Boyd  v.  State, 

S.  R.  451.  24  Tex.  App.  570,  6  S.  W.  853,  5  A. 

Note :  64  Am.  Dec.  177.  S.  R.  908  and  note. 

20.  State  v.  McRae,  120  N.  C.  608,  3.  State  v.  Clifford,  14  Nev.  72,  33 

27  S.  E.  78,  58  A.  S.  R.  808.  Am.  Rep.  526. 

Note:  101  A.  S.  R.  501.  4.  Com.   v.   Montgomery,   11  Mete. 

1.  Mason  v.  State,  171  Ind.  78,  85  (Mass.)  534,  45  Am.  Dec.  227;  Mat- 
N.  E.  776,  16  Ann.  Cas.  1212;  State  lock  v.  State,  25  Tex.  App.  654,  8  S. 
V.  Raphael,  123  la.  452,  99  N.  W.  151,  W.  818,  8  A.  S.  R.  451. 

101  A.  S.  R.  334;  State  v.  Sparks,  40  Note:  64  Am.  Dec.  177. 

Mont.  82,  105  Pac.  87,  135  A.  S.  R.  5.  State  v.  Drew,  179  Mo.  315,  78 

608,  19  Ann.  Cas.  1279;  State  v.  CHf-  S.  W.  594,  101  A.  S.  R.  474  and  note. 

ford,  14  Nev.  72,  33  Am.  Rep.  526;  6.  People  v.  Hurley,  60  Cal.  74,  44 

State  V.  McRae,  120  N.  C.  608,  27  S.  Am.  Rep.  55. 

K.  78,  58  A.  S.  R.  808;  Kimball  v.  7.  Garcia  v.  State,  26  Tex.  209,  82 

State,  37  Tex.  Crim.  230,  39  S.  W.  297,  Am.  Dec.  605  and  note:  State  v.  Gurr, 

66  A.  S.  R.  799.  40  Utah  162,  120  Pac.  209,  39  L.R.A. 

Notes:  39  Am.  Rep.  644;  101  A.  S.  (N.S.)  320. 

R.  502.  8.  State  v.  Gurr,  40  Utah  162,  120 

2.  Belote  v.  State,  36  Miss.  96,  72  Pac.  209,  39  L.R.A.  (N.S.)  320. 
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But  the  production  of  a  signed  and  witnessed  bill  of  sale  of  the  prop- 
erty from  a  stranger,  supported  by  unimpeached  testimony  of  himself 
and  the  witnesses  that  he  purchased  and  paid  for  it,  is  not  sufficient 
to  overcome  the  statutory  presumption  of  larceny  arising  from  such 
possession,  so  as  to  authorize  the  setting  aside  of  a  conviction  for  lack 
of  evidence  to  support,  it.*  The  admissibility  of  evidence  of  the  good 
reputation  of  the  possessor  of  recently  stolen  property  to  rebut  the 
effect  of  the. evidence  of  his  possession  as  a  criminating  circumstance 
does  not  seem  to  be  disputed.*^ 

80.  Proof  of  Other  Otfenses. — The  admission  of  evidence  tending 
to  establish  the  commission  of  a  crime  other  than  that  charged  has 
been  fully  discussed  in  general  in  another  article  in  this  work.'^ 
The  discussion  herein  is  confined  to  an  application  of  those  principles 
to  prosecutions  for  larceny.  The  general  rule  is  that  on  the  trial- 
of  a  person  for  a  particular  larceny  evidence  to  prove  that  he  had 
committed  another  distinct  offense  is  incompetent  and  generally  preju- 
dicial.** But  evidence  which  legitimately  tends  to  support  the  charge 
is  not  to  be  excluded  on  the  ground  that  it  will  show  other  offenses.** 
The  mere  fact  that  certain  larcenies  were  committed  on  the  same 
night,  or  the  same  expedition,  does  not  entitle  the  prosecution  to 
show  all  in  proof  of  one.  But  where  the  only  direct  evidence  that 
the  larceny  charged  was  participated  in  by  the  accused  was  the  testi- 
mony of  an  accomplice  who  actually  did  the  stealing,  such  participa- 
tion may  be  established  by  showing  that,  on  the  same  expedition 
during  which  the  larceny  is  alleged  to  have  been  committed,  the 
defendant  had  actively  engaged  in  abstracting  other  personal  prop- 
erty from  various  places.**  Likewise  proof  of  other  offenses  is  permis- 
sible where  it  tends  to  establish  a  general  course  of  criminal  conduct, 
and  it  is  well  settled  that  general  evidence  of  a  combination  to  defraud 
others  in  the  same  way  in  which  the  prosecution  was  defrauded  may 
be  shown  to  illustrate  the  animus  and  intention  of  the  parties  in  the 
particular  case.*^    Thus  on  a  trial  for  larceny  through  conspiracy  to 

9.  Jones  v.  State,  30  Miss.  653,  64  323;  State  v.  Kelly,  65  Vt.  531,  27  All. 
Am.  Dec.  175  and  note;  State  v.  Gurr,  203,  36  A.  S.  R.  88 1.  and  note;  Top- 
40  Utah  162,  120  Pac.  209,  39  L.R.A.  olewski  v.  State,  130  Wis.  244,  109  N. 
(N.S.)  320.  W.  1037,  118  A.  S.  R.  1019,  10  Ann. 

10.  People  V.  Hurley,  60  Cal.  74,  44  Cas.  627,  7  L.R.A. (N.S.)  756, 
Am.  Rep.  55.  Notes :  62  L.R.A.  232,  281,  322. 

Notes:  101  A.  S.  R.  504;  20  L.R.A.  13.  State  v.  Kelly,  65  Vt.  531,  27 

614.  Atl.  203,  36  A.  S.  R.  884;  State  v.  Wil- 

And  see  generally,  Criminal  Law,  son,  42  Wash.  56,  84  Pac.  409,  7  Ann. 

vol.  8,  p.  207  et  seq.  Cas.  418. 

11.  See  Criminal  Law,  vol.  8,  p.  Notes:  62  L.R.A.  231,  281,  315,  322. 
198  et  seq.  14,  State  v.  Kellv,  65  Vt.  531,  27 

12.  Com.  V.  Williamson,  96  Ky.  1,  Atl.  203,  36  A.  S.  R.  884. 

27  S.  W.  812,  49  A.  S.  R.  285  and       15.  Defrese     v.     State,     3     Heisk. 
note;    Clark  v.   State,  59   Tex.   Crim.    (Tcnn.)  53,  8  Am.  Rep.  L 
246,  128  S.  W.  131,  29  L.R.A. (N.S.) 
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secure  money  from  a  certain  person  by  fraud,  evidence  is  admissible 
that  the  samB  persons  swindled  another  person  by  similar  means,  for 
the  purpose  of  showing  the  scope  and  purpose  of  the  conspiracy,  if 
one  is  found  to  exist,  although  the  accused  is  not  shown  to  have  been 
connected  with  the  conspiracy  until  a  date  later  than  that  to  which 
the  evidence  relates.**  In  cases  of  larceny,  if  properly  connected,  the 
proof  that  other  stolen  property  was  found  in  the  possession  of  the 
defendant  with  the  property  charged  to  have  been  stolen  is  admissible 
for  any  of  four  purposes:  (1)  to  prove  felonious  intent;  (2)  to  prove 
that  the  alleged  theft  was  a  part  of  a  continuous  transaction  or  scheme 
of  larceny;  (3)  to  identify  the  defendant;  (4)  to  identify  the  stolen 
property.  In  all  of  these  cases,  however,  it  must  not  only  be  shown 
that  the  defendant  was  found  in  possession  of  the  property,  and  that 
it  was  stolen ;  but,  in  addition  thereto,  it  must  appear  from  the  proof 
that  there  was  some  connection  between  it  and  the  property  charged 
in  the  indictment  to  have  been  stolen.  If  nothing  be  shown  but  that 
it  was  in  the  defendant's  possession,  then  it  is  inadmissible  in  every 
case,  because  it  tends  to  prove  nothing  but  another  and  a  separate 
and  independent  larceny.  If,  in  addition  to  the  fact  that  the  stolen 
property  was  found  in  the  possession  of  the  defendant  soon  after 
the  allocked  larceny,  it  be  shown  that  it  had  been  stolen  at  or  about 
the  same  time  and  place  as  that  charged  to  have  been  stolen,  then  it 
is  admissible  in  all  of  the  cases,  because,  under  the  circumstances  of 
each  case,  it  tends  to  prove  the  matter  in  controversy.*' 

81.  Confessions. — The  rules  of  law  applicable  to  confessions  gen- 
erally are  of  course  applicable  to  such  evidence  on  a  trial  for  larceny. 
A  general  discussion  of  the  law  applicable  to  confessions  will  be  found 
treated  in  another  article  in  this  work.*®  Primarily,  there  are  two 
facts  which  render  a  confession  inadmissible  as  evidence:  First, 
that  it  was  obtained  under  any  form  of  compulsion,  so  that  to  receive 
it  in  evidence  would  violate  the  defendant  s  constitutional  privilege 
against  self-incrimination;  and,  second,  that  it  was  made  under  such 
circumstances  of  hope  or  fear  as  to  create  a  fair  probability  of  its  testi- 
monial untrustworthiness.  This  rule  applies  fully  to  prosecutions 
for  larceny. ^*  And  where  the  confession  of  one  accused  of  larceny 
comes  within  these  rules  it  is  inadmissible.*®  Thus  testimony  or  a 
confession  given  before  a  grand  jury,  under  oath  and  involuntarily, 

16.  State  V.  Dobbins,  152  la.  632, 132       19.  Berry  v.   State,  4  Okla.  Crim. 
N.  W.  805,  42  L.R.A.(N.S.)  735.  202,  111  Pac.   676,   31  L.R.A.(N.S.) 

17.  Clampitt    v.    United    States,    6  849. 

Indian  Ter.  92,  89  S.  W.  666,  10  Ann.  20.  Com.  v.  Titus,  116  Mass.  42,  17 

Cas.  1087  and  note;  Com.  v.  Riggs,  14  Am.  Rep.  138  and  note;  Com,  v.  Flynn, 

Gray   (Mass.)   376,  77  Am.  Dec.  333  167  Mass.  460,  45  N.  E.  924,  57  A.  S. 

and  note.  R.  472  and  note ;  Stoddard  v.  State, 

18.  See  Admissions  and  Declara-  132  Wis.  520,  112  N.  W.  453,  13  Ann. 
TIONB,  vol.  1,  p.  550  et  seq.  Cas.  1211. 
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by  one  at  the  time  under  arrest  and  charged  with  the  crime  then 
inquired  about,  without  informing  him  of  his  rights  or  of  the  eflFect 
of  his  testimony,  or  the  possihility  of  its  use  against  him,  is  inadmis- 
sible on  his  subsequent  trial  for  such  crime.  ^  But  a  statement  or 
confession  made  by  one  accused  of  larceny  at  his  preliminary  exam- 
ination, after  he  has  been  duly  cautioned)  is  admissible  against  him, 
although  the  examining  magistrate  is  the  owner  of  the  property 
which  the  defendant  is  accused  of  stealing.*  The  acts  of  an  accused 
person  done  in  consequence  of  an  inadmissible  confession,  and  tending 
to  show  his  guilt,  should  be  received  in  evidence.  Thus  it  is  competent 
to  show  that  the  witness  was  directed  by  the  accused  where  to  find  the 
stolen  goods,  and  that  they  were  found  there  accordingly,  though 
his  confession  of  guilt  previously  made  to  the  witness  may  be  inadmis- 
sible, as  being  induced  by  improper  influence.*  It  is  the  general  rule 
that  a  statement  made  to  or  in  the  presence  of  a  person,  accusing 
him  of  the  commission  of  a  crime,  is  admissible  against  him,  when 
not  denied,  as  warranting  an  inference  of  the  truth  of  the  statement.* 
Thus  upon  trial  of  one  for  larceny,  declarations  of  his  wife,  made 
in  his  presence,  to  the  effect  that  stolen  property  found  in  the  house 
belonged  to  him,  are  admissible  against  him.  And  this  is  true 
although  the  wife  is  not  a  competent  witness  against  the  husband  in 
the  trial  of  a  criminal  action.*  But  the  rule  that  the  silence  of  a 
person  under  accusation  of  crime  is  admissible  in  evidence  against 
sfuch  person  in  a  prosecution  for  the  crime  has  no  application  unless 
the  statement  is  addressed  to  the  person  accused  in  such  a  manner 
as  to  call  for  a  denial  or  other  reply  from  him.* 

82.  Admissions  and  Declarations;  Res  Gestae. — ^It  is  a  general  rule 
of  law  that  a  defendant  cannot  give  his  own  declarations  or  acts  in 
evidence  in  his  own  defense;  ^  but  this  rule  is  otherwise  if  the  state- 
ments or  acts  are  a  part  of  the  res  gestae.  Acts,  statements,  and  conduct 
at  the  time  the  stolen  goods  were  found  in  his  possession,  or  when 
his  right  to  them  was  first  drawn  in  question,  are  proper  evidence ;  ® 
but  it  is  otherwise  as  to  acts  performed  or  statements  made  by  him  at 

« 

1.  State  V.  Clifford,  86  la.  650,  53  6.  Eaton  v.  Com.,  122  Ky.  7,  90  S. 
ff.  W.  299,  41  A.  S.  R.  518  and  note.  W.  972, 12  Ann.  Cas.  874  and  note. 

2.  Tabor  v.  State,  34  Tex.  Crim.  631,  7.  Mason  v.  State,  171  Ind.  78,  85 
31  S.  W.  662,  53  A.  8.  R.  726  and  N.  E.  776,  16  Ann.  Cas.  1212;  Hurley 
note.  v.  State,  30  Tex.  App.  333,  17  S.  W. 

8.  Belote  v.  State,  36  Miss.  96,  72  465,  28  A.  S.  R.  916. 
Am.  Dec.  163  and  note.  8.  Henderson  v.  State,  70  Ala.  23, 

4.  State  V.  Record,  151  N.  C.  695,  65  45  Am.  Rep.  72 ;  Mason  v.  State,  171 

8.  E.  1010, 19  Ann.  Cas.  527,  25  L.R.A.  Ind.  78,  85  N.  E.  776,  16  Ann.  Cas. 

(N.S.)  56L  1212;  State  v.  Gillespie,  62  Kan.  469, 

Note:  12  Ann.  Cas.  875.  63  Pac.  742,  84  A.  S.  R.  411;  Stock- 

6.  State  V.  Record,  151  N.  C.  695,  65  man  v.  State,  24  Tex.  App,  387,  6  S. 

S.  E.  1010, 19  Ann.  Cas.  527,  25  L.R.A.  W.  298,  5  A.  S.  R.  894.    And  see  gen- 

(N.S.)  661.  erallv,  Evidence,  vol.  10,  p.  974. 
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otber  times,  and  which  are  open  to  the  suspicion  of  being  part  of 
his  plan  of  defense.*  Likewise  the  defendant  may  give  in  evidence 
statements  made  by  him  while  the  property  alleged  to  have  been 
stolen  was  in  his  possession  and  before  he  knew  that  he  was  suspected 
of  having  stolen  the  same,  to  the  effect  that  such  property  was  not 
his  own,  but  belonged  to  another.*®  No  man  can  be  criminally 
affected  by  acts  or  declarations  of  a  stranger ;  but  where  a  privity  and 
community  of  design  have  been  established,  the  acts,  declarations, 
and  conduct  of  all  the  associates,  in  furtherance  of  their  common 
unlawful  purpose,  are  evidence  against  each  of  them.**  However, 
an  error  committed  by  a  court  in  admitting  a  declaration  of  an 
associate  in  crime  before  a  privity  and  community  of  design  had 
been  established  may  be  cured  by  sufficiently  showing  such  com- 
munity of  design  after  the  admission  of  the  declaration  in  evidence.** 
When  an  act  is  done  to  which  it  is  necessary  or  important  to  ascribe 
a  character,  motive,  or  object,  anything  said  by  the  actor  at  the  time 
from  which  the  character,  motive,  or  cause  may  be  collected  is  part 
of  the  res  gestae,  and  may  be  given  in  evidence,  whether  the  actor  is 
or  is  not  a  party  to  the  suit.*'  Thus  what  was  said  between  a  defend- 
ant and  the  person  from  whom  money  is  alleged  to  have  been  stolen, 
from  the  time  of  their  meeting  up  to  the  time  of  the  commission  of 
the  larceny,  is  admissible  as  part  of  the  res  gestae.*^  But  it  has 
l)een  held  that  evidence  on  behalf  of  the  accused  to  prove  that  he 
took  steps  to  have  the  stolen  property  returned  to  its  owner,  for  the 
purpose  of  identification,  is  properly  refused,  where  the  evidence 
shows  that  the  accused,  when  first  asked  about  the  property,  made  a 
false  statement  denying  all  knowledge  of  it,  and  where  counsel,  in 
making  the  offer  of  proof,  did  not  state  whether  the  steps  in  question 
were  taken  by  the  accused  before  or  after  the  property  had  been 
found  in  his  possession.** 

83.  Testimony  of  Accessories  and  Accomplices. — It  is  a  general  rule 
that  the  uncorroborated  testimony  of  an  accomplice  is  not  sufficient 
to  convict.**  All  who  participate  in  a  larceny,  however,  are  not 
accessories  or  accomplices.     Thus  the  rule  is  that  one  who  joins  a 

9.  Mason  ▼.  State,  171  Ind.  78,  85    387,  6  S.  W.  298,  5  A.  S.  R.  894. 
N.  E.  776,  16  Ann.  Cas.  1212.  Note :  10  Am.  Rep.  28. 

10.  State  V.  White,  77  Vt.  241,  59  14.  Viberg  v.  State,  138  Ala.  100,  35 
Atl.  829,  2  Ann.  Cas.  302  and  note.  So.  53,  100  A.  S.  R.  22. 

11.  Johnson  v.  State,  29  Ala.  62,  65  15.  Mason  v.  State,  171  Ind.  78,  85 
Am.  Dec.  383  and  note;  State  v.  Rvan,  N.  E.  776,  16  Ann.  Cas.  1212. 

47  Ore.   338,  82  Pac.  703,   1  L.R.A.  16.  Ray  v.  State,  1  G.  Greene  (la.) 

(N.S.)    862  and  note.     See  also  Ad-  316,  48  Am.  Dee.  379;  Boyd  v.  State, 

MISSIONS  AND  DECLARATIONS,  vol.  1,  p.  24  tcx.  A  pp.  570,  6  S.  W.  853,  5  A.  S. 

518.  R.  90S:  Vousrbt  v.  State,  135  Wis.  6, 

12.  Johnson  v.  State,  29  Ala.  62,  65  114  N.  W.  518,  646,  128  A.  S.  R.  1008, 
Am.  Dec.  383  and  note.  32   L.R.A. (N.S.)    234.     And   see  Ao- 

13.  Stockman  v.  State,  24  Tex.  App.  roiiPLiCES,  vol.  1,  p.  166. 
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criminal  organization  for  the  purpose  of  exposing  it  and  bringing 
criminals  to  punishment,  and  honestly  carries  out  that  design,  is 
not  an  accessory  before  the  fact,  although  he  may  have  encouraged 
and  counseled  persons  who  were  about  to  commit  crime,  if  in  so  doing 
he  intended  that  they  should  be  discovered  and  punished;  and  his 
testimony,  therefore,  is  not  to  be  treated  as  that  of  an  infamous  witness 
but  may  be  suflScient  alone  to  warrant  a  conviction.^' 

84.  Bill  of  Particulars. — The  office  of  a  bill  of  particulars  in  a 
criminal  case  is  to  advise  the  defendant  more  fully  of  the  charge 
against  him,  where  the  indictment  is  good  as  a  pleading,  but  the  court 
may  be  of  the  opinion  that  the  defendant  is  entitled  to  some  further 
information  before  being  compelled  to  go  to  trial.  In  most  juris- 
dictions it  is  always  open  to  the  defendant,  when  the  indictment  does 
not  clearly  set  forth  the  charge  against  him,  to  move  for  a  bill  of 
particulars  or  specification  of  the  acts  on  which  the  prosecution 
intends  to  rely;  and  such  motion  will  be  granted  whenever  it  appears 
to  be  necessary  to  enable  the  defendant  to  meet  the  charge  against 
him.*®  Thus,  where  receiving  stolen  goods,  acquiring  property  by 
false  pretenses  and  embezzlement  may  be  prosecuted  under  an  indict- 
ment for  simple  larceny,  the  defendant  is  entitled  to  a  bill  of  par- 
ticulars stating  the  specific  kind  of  larceny  which  the  prosecution 
expects  to  prove.**  A  further  analogy  to  the  law  of  pleading  lies  in 
the  rule  that  where  a  bill  of  particulars  is  given  the  court  will  limit 
the  prosecution  in  its  evidence  to  those  facts  set  forth  in  the  bill  of 
particulars.*®  But  it  has  been  held  that  the  mere  fact  that  the  bill 
of  particulars  to  a  charge  of  larceny  in  selling  collateral  securities 
without  authority  states  facts  showing  that  the  accused,  at  the  time  of 
taking  the  pledge,  expressed  an  intention  of  repledging  it  as  col- 
lateral, whereas  he  intended  to  sell  it,  does  not  require  proof  of  lai'ceny 
by  obtaining  property  by  false  pretenses.* 

85.  Instructions. — A  charge  should  cover  the  entire  case.  Hence 
where,  on  the  trial  of  a  charge  of  grand  larceny,  the  evidence  will 
only  sustain  a  conviction  of  petit  larceny,  the  jury  must  be  charged 
both  as  to  grand  and  petit  larceny.*  And  while  ordinarily  the  court 
should  define  the  crime,  still  on  a  prosecution  for  larceny  a  judgment 
of  conviction  will  not  be  reversed  because  of  the  failure  of  the  trial 
court  to  quote  the  statute  relative  to  the  offense,  or  otherwise  to  define 
the  word  "larceny,"  in  its  charge,  where  all  of  the  material  allegations 
of  the  information  were  called  to  the  attention  of  the  jury,  and  the 

17.  Com.  V.  HoUister,  157  Pa.  St.  13,   72  S.  E.  475,  Ann.  Cas.  1913A  1203. 
27  Atl.  386,  25  L.R.A.  349.    See  also       20.  Note:  Ann.  Cas.  1913A  1209. 
Accomplices,  vol.  1,  p.  159.  1.  Com.  v.  Althause,  207  Mass.  32, 

18.  Note:    Ann.    Cas.   1913A   1207.  93  N.  E.  202,  31  L.R.A.(N.S.)  999. 
And  see  Indictments  and  Inporma-       2.  State  v.  Norman,  101  Mo.  520,  14 
TiONS,  vol.  14,  p.  190.  S.  W.  661,  20  A.  S.  R.  623,  10  L.R.A. 

19.  State  V.  Lewis,  69  W.  Va.  472,   35. 
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latter  were  instructed,  in  substance,  that  it  is  incumbent  on  the  prosecu- 
tion to  prove  such  allegations  beyond  a  reasonable  doubt.'  It  has 
long  been  the  law  in  some  jurisdictions  that  to  justify  a  conviction 
on  circumstantial  evidence  alone  the  facts  relied  on  must  be  abso- 
lutely incapable  of  explanation  on  any  other  reasonable  hypothesis 
than  that  of  guilt.  Since  this  is  the  law,  a  jury  called  to  pass  on  a 
case  wherein  the  evidence  is  wholly  circumstantial  should  be  informed 
of  the  rule  as  a  part  of  the  law  applicable  to  the  case.  The  ordinary 
charge  on  the  law  of  reasonable  doubt  is  considered  to  be  ineffectual 
to  convey  to  the  minds  of  the  jury  a  clear  conception  of  this  exaction 
of  the  law,  where  a  conviction  is  sought  on  circumstantial  evidence 
alone.*  But  where  the  main  fact — ^the  taking — ^is  proved  by  positive 
testimony,  and  the  intent  and  other  circumstances  of  the  case  are 
proved  by  circumstantial  evidence,  the  court  is  not  required  to  charge 
on  circumstantial  evidence.*  Thus  it  has  been  held  that  in  a  prosecu- 
tion for  theft  of  cattle,  if  the  evidence  shows  that  the  accused  pointed 
out  the  alleged  stolen  animal  as  it  ran  on  the  range  and  sold  it^ 
whereupon  the  purchaser  took  it  up  accordingly,  the  case  is  not  one 
of  circumstantial  evidence,  and  requires  no  charge  on  that  point* 
Recent  possession  of  stolen  property  is  not  positive  evidence  of  theft. 
It  is  but  a  circumstance  tending  to  establish  it.'  Hence  when  posses- 
sion is  relied  on  to  establish  inferentially  a  taking  of  the  property, 
it  is  a  case  of  circumstantial  evidence,  and  the  trial  court  should 
charge  on  the  law  relating  thereto.*  But  the  rule  is  universal  that 
where  an  appellant  testifies,  and  admits  the  possession  of  stolen  prop- 
erty, but  claims  that  his  possesion  thereof  was  obtained  in  such 
manner  as  not  to  constitute  theft,  the  case  is  not  one  of  circumstantial 
evidence.*  The  general  rules  and  principles  of  law  governing  instruc- 
tions have  been  fully  discussed  in  another  article  in  this  work.^* 

86.  Verdict. — ^A  verdict  in  a  criminal  case  should  be  certain,  and 
import  a  definite  meaning,  free  from  any  ambiguity;  but  any  words 
which  convey,  beyond  reasonable  doubt,  the  meaning  and  intention 
of  the  jury  are  sufficient,  and  all  fair  intendments  must  be  made 
in  support  of  the  verdict.*^     It  should  be  construed  with  reference 

8.  Starke  v.  State,  17  Wyo.  55,  96  6.  Farris  v.  State,  55  Tex.  Crim.  481, 

Pac.  148,  17  Ann.  Caa.  222.  117  S.  W.  798,  131  A.  S.  R.  824. 

4.  State  y.  Clifford,  86  la.  550,  53  7.  See  supra,  par.  76  et  seq. 
N.  W.  299,  41  A.  S.  R.  518  and  note;  8.  Note:  8  Ann.  Cas.  798. 
Lehman  v.  State,  18  Tex.  App.  174,  51  9.  Worsham  v.  State,  56  Tex.  Crim. 
Am.  Rep.  298;   State  v.  Overson,  30  253,  120  S.  W.  439,  18  Ann.  Cas.  134; 
Utah  22,  83  Pac.  557,  8  Ann.  Cas.  794  State  v.  Overson,  30  Utah  22,  83  Pac. 
and  note.  557,  8  Ann.  Cas.  794  and  note. 

Note :  69  L.R. A.  195.  Note :  69  L.R. A.  206. 

5.  Aladin  v.  State,  48  Tex.  Crim.  1,       10.  See   Instructions,  vol.   14,  p* 
86  S.  W.  327, 122  A.  S.  R.  730.  723. 

Notes:  69  L.R.A.  206;  8  Ann.  Cas.       11.  Higginbotham  v.  State,  42  Fla. 
797.  573,  29  So.  410,  89  A.  S.  R.  237;  Colip 
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to  the  indictment  or  information  and  the  entire  record,  and  if,  when 
so  construed,  it  is  definite  and  clearly  expresses  the  manifest  intention 
of  the  jury,  and  is  otherwise  legal,  mere  inaccuracies  of  egression 
will  not  render  it  void.^*  Thus  where  numbers  or  figures  are  used 
in  connection  with  a  statement  of  value,  they  are  to  be  understood 
as  referring  to  dollars,  unless  a  different  intention  appears.  This 
rule  applies  to  a  statement  in  a  verdict  in  a  larceny  case  of  the  value 
of  stolen  property.  The  omission  to  insert  the  word  "dollars,"  or  the 
corresponding  mark,  does  not  render  the  verdict  indefinite.**  The 
verdict  must  conform  to  the  indictment  and  therefore  a  conviction 
under  an  indictment  for  robbery  and  larceny  from  the  person  is  not 
justified  by  a  verdict  finding  the  defendant  guilty  of  larceny  only, 
such  verdict  being  a  nullity.**  In  larceny  cases  as  in  all  criminal 
cases  the  jury  have  the  right  to  find  a  special  verdict,  by  which  the 
facts  are  put  on  the  record  and  the  law  is  submitted  to  the  judges. 
A  special  verdict  is  sufficient  if  it  finds  all  the  substantial  requisites 
of  the  charge,  without  following  the  technical  language  used  in  the 
indictment;  and  it  is  not  necessary,  after  stating  the  facts,  to  draw 
any  legal  conclusions.**  Although  a  person  under  a  certain  age 
may  not  be  convicted  of  the  crime  charged,  still  his  age  need  not 
be  stated  in  a  verdict  finding  him  guilty,  for  the  verdict  of  guilty 
necessarily  implies  that  he  was  of  the  age  of  criminal  r^ponsibility.** 
Under  a  statute  which  requires  the  jury,  in  a  case  of  relony,  to  find 
and  state  whether  the  defendant  is  over  a  certain  age,  and  less  than 
another  age,  for  the  purpose  of  determining  whether  he  shall  be 
punished  by  confinement  in  the  reformatory  or  in  the  state  prison, 
it  is  not  necessary  to  find  his  exact  age ;  but  a  finding  that  he  is  over 
the  minimum  age,  and  under  the  maximum  age,  compUes  with 
the  statute;  *'  and  if  the  jury  cannot  determine  the  defendant's  age 
from  his  appearance  or  from  other  evidence,  it  will  not  harm  the 
verdict  to  leave  the  age  blank,  as  the  court  may  assume  under  such 
circumstances  that  the  defendant  was  not  of  an  age  to  entitle  him  to 
be  sent  to  the  reformatory.*®  Where  the  grade  of  the  larceny  depends 
on  the  value  of  the  property  stolen,  it  is  necessary  for  the  jury  to 
find  the  value  of  such  property  in  order  that  the  proper  punishment 

V.  State,  153  Ind.  584,  55  N.  E.  739,  74       14.  Koch  v.  State,  126  Wis.  470, 106 
A.  S.  B.  322.    See  generally.  Verdict.  N.  W.  531,  5  Ann.  Cas.  389,  3  L.R.A. 

12.  Blackshare  v.  State,  94  Ark.  548,    (N.S.)  1086. 

128  S.  W.  549,  140  A.  S.  R.  144;  In  15.  Com.  v.  Chathams,  50  Pa.   St. 

re  McLean,  84  Kan.  852, 115  Pae.  647,  181,  88  Am.  Dec.  539. 

35  L.R.A.(N.S.)  653;  Aladin  v.  State,  16.  Doss  v.  People,  158  111.  660,  41 

48  Tex.  Crim.  1,  86  S.  W.  327,  122  A.  N.  E.  1093,  49  A.  S.  R.  180. 

S   B  730.  17.  Colip  v.  State,  153  Ind.  584,  55 

13.  In  re  McLean,  84  Kan.  852,  115  N.  E.  739,  74  A.  S.  R.  322. 

Pac     647,   35   L.R.A.(N.S.)    653   and       18.  Beuchert  v.  State,  165  Ind.  523, 
note.  76  N.  E.  Ill,  6  Ann.  Cas.  914. 
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may  be  imposed ;  ^*  but  if  the  indictment  alleges  the  value  of  the 
property  stolen,  a  general  verdict  finding  the  defendant  guilty  as 
charged  in  the  indictment  is  sufficient  without  finding  specifically 
the  value  of  the  property  that  was  stolen.^®  In  some  jurisdictions, 
however,  it  is  required  by  statute  that  a  verdict  of  conviction  must 
find  the  value  of  the  property  stolen,  and  in  those  jurisdictions  a 
general  verdict  will  not  be  sufficient  although  the  value  of  the  prop- 
erty is  alleged  in  the  indictment.^  It  will  be  presumed  that  a  jury 
followed  the  direction  of  the  court  in  determining  the  value,  there- 
fore where  a  court  instructs  the  jury  to  find  the  market  value  it  may 
be  presumed  that  the  valuation  fixed  by  them  is  the  market  value 
although  they  do  not  so  state.®  A  finding  of  the  aggregate  value  of 
all  the  articles  stolen  is  sufficient  where  the  indictment  charges  the 
stealing  of  several  different  articles.*  The  requirement  of  a  statute 
that,  where  there  may  be  a  conviction  of  different  degrees  of  an 
offense,  the  jury  must  specify  of  which  degree  they  find  the  defendant 
guilty,  is  satisfied  by  a  verdict  whi<ih  can  apply  to  but  one  of  the 
offenses  or  degrees  charged  in  the  information,  although  its  language 
might  also  fit  other  offenses  or  degrees  that  are  not  there  charged.* 

87.  Punishment;  Restitution. — ^At  common  law  grand  larceny  was 
punishable  by  death,  and  petit  larceny  by  whipping  or  some  corporal 
punishment.*  Under  the  modern  theory  that  the  infliction  of  penal- 
ties for  the  ^ffolation  of  criminal  laws  is  not  considered  as  a  punish- 
ment, but  rather  for  the  reformation  of  the  wayward  and  the  protec- 
tion of  society,  the  spirit  of  vengeance  has  departed  from  criminal 
procedure,*  and  the  punishment  for  larceny  is,  at  the  present  time, 
generally  limited  to  imprisonment  or  fine,  or  both,'  although  punish- 
ment by  whipping  has  been  inflicted.®  The  law  as  to  cruel,  unusual 
and  excessive  punishment  has  been  thoroughly  discussed  in  another 
article  in  this  work  wherein  it  is  stated  that  whether  a  punishment 
is  ciTiel  or  unusual  does  not  depend  on  the  degree  thereof  but  rather 
on  its  character.*    The  rule  has  been  consistently  appUed  in  larceny 

19.  State  V.  Fox,  83  Conn.  286,  76  Pac.  647,  35  L.R.A.(N.S.)  653. 

Atl.  302,  19  Ann.  Cas.  682  and  note;  5.  State   v.    Chambers,   22   W.   Va. 

Love  V.  People,  160  lU.  501,  43  N.  E.  779,  46  Am.  Rep.  550. 

710,  32  L.R.A.  139 ;  Ray  v.  State,  1  G.  6.  Aabel  v.  State,  86  Neb.  711,  126 

Greene   (la.)   316,  48  Am.  Dec.  379;  N.  W,  316,  136  A.  S.  R.  719. 

Koch  V.  State,  126  Wis.  470,  106  N.  7.  Dean  v.   State,  41  Fla.  291,  26 

W.  531,  5  Ann.   Cas.  389,  3  L.R.A.  So.  638,  79  A.  S.  R.  186 ;  CoUp  v.  State, 

(N.S.)  1086.  153  Ind.  584,  55  N.  E.  739,  74  A.  S. 

20.  State  v.  Fox,  83  Conn.  286,  76  R.  322. 

Atl.  302,  19  Ann.  Cas.  682  and  note.         8.  People  v.  Morris,  80  Mich.  634, 

1.  Note:  19  Ann.  Cas.  688.  45  N.  W.  591,  8  L.R.A.  685  (referring 

2.  State  V.  Finch,  70  la.  316,  30  N.   to  a  New  Mexico  statute  prescribing 
W.  578,  59  Am.  Rep.  443.  the  punishment  for  horse  stealing). 

8.  Note :  19  Ann.  Cas.  687.  Note :  19  Ann.  Cas.  728. 

4.  In  re  McLean,  84  Kan.  852,  115       9.  See  Criminal  Law,  vol.  8,  p.  2(52. 
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cases  that  the  punishment  cannot  be  regarded  as  cruel  or  unusual 
because  of  its  length  or  degree,  so  long  as  the  court  imposing  the 
punishment  proceeds  in  a  regular  manner  according  to  the  law 
governing  the  case.^^  But  it  has  been  held  that  a  sentence  of  five 
years'  imprisonment  for  stealing  goods  worth  two  hundred  and  fifty 
dollars  is  excessive.^^  In  some  jurisdictions  the  court  before  which 
the  trial  takes  place  may  on  conviction  order  the  defendant  to  restore 
the  stolen  property  or  its  equivalent.  Under  such  a  statute  it  has 
been  held  that  ordering  the  restitution  of  stolen  property  is  not  a 
part  of  the  punishment  but  is  merely  intended  to  effect  an  immediate 
restoration  of  stolen  property  in  the  custody  of  the  court  or  of  the 
state's  attorney  without  the  necessity  of  a  civil  suit  for  its  recovery.** 
Sometimes  restitution  can  be  ordered  only  where  the  property  stolen 
is  less  in  value  than  a  designated  amount.  Under  such  a  statute  it 
hasT  been  held  that  if  the  larceny  charged  consists  of  the  theft  of 
several  articles  from  different  owners  at  the  same  time  and  as  one 
act,  restitution  may  be  ordered  to  the  several  owners  provided  the 
aggregate  value  is  within  the  specified  amount.** 

IX.  Receiving  Stolen  Goods 

88.  Definition  and  NAture  of  Crime. — A  person  who  receives  stolen 
property  knowing  it  to  have  been  stolen,  with  the  intent  to  deprive 
the  owner  of  it,  is  guilty  of  receiving  stolen  goods,**  although  he- may 
have  been  authorized  by  the  owner  of  the  goods  to  receive  them  for 
him.**  In  some  jurisdictions,  however,  the  element  of  intent  to 
deprive  the  owner  of  his  property  is  not  essential.**  It  is  not  essential 
that  the  act  be  done  with  the  intention  of  profiting  thereby,  but  it 
is  sufficient  if  the  purpose  was  simply  to  aid  the  thief  in  carrying 
away  the  goods.*'  Under  the  rule  early  prevailing  in  England,  if  a 
person  received  stolen  property  from  the  thief,  knowing  the  same  to 
have  been  stolen,  and  with  the  intent  to  assist  the  thief  in  depriving 
the  owner  of  his  property,  he  was  an  accessory  to  the  Icu'ceny.**    That 

10.  Clampitt    v.    United    States,    6       Note :  26  Am.  Dec.  261. 

Indian  Ter.  92,  89  S.  W.  666,  10  Ann.  15.  Wright  v.  State,  5  Yerg.  (Tenn.) 

Cas.  1087 ;  People  v.  Morris,  80  Mich.  154,  26  Am.  Dec.  258  and  note. 

634,  46  N.  W.  591,  8  L.R.A.  685.  16.  State  v.  Sakowski,  191  Mo.  635, 

Notes:  35  L.R.A.  573,  577;  19  Ann.  90  S.  \V.  435,  4  Ann.  Cas.  751. 

Cas.  728.  17.  State  v.  Rushing,  69  N.  C.  29, 

11.  Aabel  v.  State,  86  Neb.  711,  126  12  Am,  Rep.  641. 

N.  W.  316,  136  A.  S.  R.  719.                •  Note :  25  A.  S.  R.  362. 

12.  Downs  V.  Baltimore,  111  Md.  18.  State  v.  Weston,  9  Conn.  527,  25 
674.  76  Atl.  861,  19  Ann.  Cas.  644,  41  Am.  Dec.  46 ;  State  v.  Sakowski,  191 
L.R.A.(N.S.)  255.  Mo.  635,  90  S.  W.  435,  4  Ann.  Cas. 

13.  State  V.  Hennessey,  23  Ohio  St.  751 ;  Ex  parte  Sullivan,  84  Neb.  493, 
339,  13  Am.  Rep.  253.  121  N.  W.  456,  18  Ann.  Cas.  1024  and 

14.  Wright  V.  State,  5.  Yerg.  (Tenn.)  note,  28  L.R.A.  (N.S.)  750  and  note. 
154,  26  Am.  Dec.  258.  Note :  26  Am.  Dec.  261. 
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rule  has  been  followed  in  a  number  of  states  which  hold  that  the 
oflFense  is  deemed  to  be  accessorial  in  its  nature.**  The  prevailing 
modern  rule  is,  however,  that  the  crime  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  is  a  substantive  crime  and  not 
accessorial,  and  is  indictable  and  punishable  as  an  offense  separate 
and  distinct  from  the  larceny  itself,*®  so  that  the  offender  cannot 
be  convicted  as  an  accessory.* 

89.  Goods  Received  by  Participant  in  Larceny. — ^Where  a  larceny 
has  been  committed,  the  principal  thief,  that  is,  the  one  who  is  guilty 
of  the  actual  caption  and  asportation,  cannot  be  adjudged  guilty  of 
criminally  receiving  the  thing  stolen  for  the  reason  that  he  cannot 
receive  from  himself.*  The  authorities  are  not  agreed,  however,  as 
to  whether  one  who  assists  in  the  commission  of  a  larceny,  although 
not  guilty  of  the  actual  taking  and  carrying  away,  can  be  convicted 
of  receiving  the  stolen  property.  On  the  one  hand  the  rule  has  been 
announced  that  one  who  assists  in  a  larceny  and  who  could  be  con- 
victed as  a  principal,  although  not  guilty  of  the  actual  taking,  cannot 
be  guilty  of  receiving  the  stolen  property.*  While  on  the  other  hand 
authorities  are  not  wanting  to  support  the  rule  that  a  prosecution 
for  receiving  stolen  property  may  be  maintained  against  one  who 
was  present,  aiding  in  the  commission  of  the  larceny,  and  receiving 
the  property  from  the  principal.*  The  reason  of  the  rule  is  that 
the  receiving  of  the  property  is  subsequent  to  the  larceny  in  fact,  and 
not  a  part  of  it,  and  therefore  the  rule  is  inapplicable  where  the  receiv- 
ing or  concealment  of  the  property  is  embraced  in  its  caption  and 
asportation.* 

90.  Receiving  Goods  Not  Stolen  or  Which  Have  Lost  Stolen  Char- 
acter.— ^It  is  one  of  the  elements  of  the  offense  of  receiving  stolen 
goods  that  the  property  must  have  been  acquired  by  theft  When 
it  is  shown  that  the  goods  were  not,  in  fact,  stolen  there  can  be  no 
conviction.*  It  is  also  essential  to  this  crime  that  the  accused  shall 
have  known  the  property  to  have  been  stolen  or  wrongfully  appro- 

19.  People  v.  Kraker,  72  Cal.  459,  409,  103  Pac.  655,  20  Ann.  Cas.  593. 
14  Pac.  196,  1  A.  S.  R.  65;  Ex  parte       Notes:  26  Am.  Dec.  261;  25  A.  8. 
Sullivan,  84  Neb.  493,  121  N.  W.  456,  E.  362. 

18  Ann.  Cas.  1024,  28  •L.R.A.(N.S.)  1.  Note:  20  Ann.  Cas.  595. 

750  and  note.  2.  Adams  v.  State,  60  Fla.  1,  53  So. 

20.  Adams  v.  State,  60  Fla.  1,  53  451,  Ann.  Cas.  1912B  1209  and  note. 
So.  451,  Ann.  Cas.  1912B  1209;  Hug-  3.  Note:  Ann.  Cas.  1912B  1211. 
gins  V.  People,  135  111.  243,  25  N.  E.  4.  Adams  v.  State,  60  Fla.  1,  53  So. 
1002,  25  A.  S.  R.  357;  State  v.  Fred,  451,  Ann.  Cas.  1912B  1209  and  note. 
152  Mo.  100,  53  S.  W.  416,  75  A.  S.  5.  Adams  v.  State,  60  Fla.  1,  53  So. 
E.  438;  State  v.  Sakowski,  191  Mo.  451,  Ann.  Cas.  1912B  1209.  % 
635,  90  S.  W.  435,  4  Ann.  Cas.  751;  6.  Sanders  v.  State,  167  Ala.  85,  52 
Ex  parte  SuUivan,  84  Neb.  493, 121  N.  So.  417,  28  L.R.A.(N.S.)  536. 

W.  456,  18  Ann.  Cas.  1024,  28  L.E.A.  Notes :  7  Ann.  Cas.  350 ;  17  Ann. 
(N.S.)  750;  State  v.  Moxley,  54  Ore.   Cas.  298. 
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priated  in  such  manner  as  to  constitute  larceny.  This  knowledge 
being  a  material  ingredient  of  the  offense,  it  is  manifest  that  it  cannot 
exist  unless  the  property  has  in  fact  been  stolen  or  larcenously  appro- 
priated. No  man  can  know  that  to  be  so  which  is  not  so  in  truth 
and  in  fact  He  may  believe  it  to  be  so,  but  belief  is  not  enough. 
Hence  where  it  appears  that  the  goods  which  the  defendant  received 
bad  lost  their  character  as  stolen  goods  at  the  time  of  the  proposed 
transaction  he  cannot  be  guilty  of  receiving  stolen  goods.' 

91.  Goods  Stolen  in  Another  State  or  County. — ^By  the  common 
law  it  was  not  a  crime  to  receive  stolen  property  in  a  state  or  country 
other  than  that  in  which  it  was  stolen.^  But  the  cases  are  agreed,  in 
states  where  it  is  larceny  to  bring  property  into  the  state  which  has 
been  stolen  in  another  state  or  country,  that  one  who  receives  such 
property  knowing  it  to  have  been  stolen  is  guilty  of  receiving  stolen 
property.*  In  some  jurisdictions  such  law  has  been  placed  in  the 
statutes.**  And  even  where  the  rule  is  that  a  person  who  steals  prop- 
erty in  one  state  and  brings  it  to  another  cannot  be  prosecuted  in 
the  latter,  the  rule  has  been  followed  that  one  may  be  guilty  of 
receiving  stolen  property  although  the  theft  occurred  outside  the 
state.  This  is  on  the  ground  that  stolen  property  is  stolen  property, 
wherever  it  may  have  acquired  that  distinctive  character,  and  wherever 
it  may  be  found,  and  that,  where  receiving  it  with  the  intent  to 
defraud  the  owner  is  made  a  substantive  crime,  the  locality  of  the 
th&ft  or  the  personality  of  the  thief  is  not  material.^* 

92.  Necessity  for  and  Sufficiency  of  Proof  as  to  Guilty  Knowledge. — 
Guilty  knowledge,  at  common  law  and  under  the  statutes  in  all 
jurisdictions,  is  an  essential  element  in  prosecutions  for  receiving 
stolen  property,  and  must  be  both  alleged  in  the  indictment  or  infor- 
mation, and  proved  on  the  trial ;  **  and  it  should  exist  at  the  time 
the  goods  are  received.*'  But  it  need  not  be  directly  proved.  It  may 
be  shown  by  circumstances.*^    In  some  jurisdictions  it  is  held  that 

7.  People  V.  Jaffa,  185  N.  Y.  497,  78  121  N.  W.  456,  28  L.R.A.(N.S.)  760, 
N.  E.  169,  7  Ann.  Caa.  348  and  note,  18  Ann.  Cas.  1024. 

9  LJl.A.(N.S.)  263.  12.  Collins  v.  State,  33  Ala.  434,  73 

8.  Ex  parte  Sullivan,  84  Neb.  493,  Am.  Dec.  426;  People  v.  Levisbn,  16 
121  N.  W.  456-,  18  Ann.  Cas.  1024,  28  Cal.  98,  76  Am.  Dec.  505;  Huggins  v. 
LR.A.(N.S.)  750.  People,  136  111.  243,  25  N.  E.  1002,  25 

The  rale  m  England  has  been  A.  S.  R.  357;  Com.  v.  Leonard,  140 
changed  by  statnte.  18  Ann.  Cas.  Mass.  473,  4  N.  E.  96,  54  Am.  Rep. 
1026  note.  485 ;  State  v.  Sakowski,  191  Mo.  635. 

9.  Com.  V.  Andrews,  2  Mass.  14,  3  90  S.  W.  435,  4  Ann.  Cas.  751;  State 
Am.Dec.  17;  Com.  V.  White,  123  Mass.  v.  Pirkey,  22  S.  D.  650,  118  N.  W. 
430,  25  Am.  Rep.  116.  1042,  18  Ann.  Cas.  192. 

Notes:  28  L.RJl.(N.S.)  750;  18  Notes:  73  A.  S.  E.  402;  62  L.R.A. 
Ann.  Cas.  1026.  269 ;  15  Ann.  Cas.  899. 

10.  Notes:  28  L.R.A.(N.S.)  750;  18       13.  Note:  15  Ann.  Cas.  899 

Ann.  Cas.  1026.  14.  Collins  v.  State,  33  Ala.  434,  73 

11.  Ex  parte  Snlhv^,  84  Neb.  493,  Am.  Dec.  426;  State  v.  Gordon,  105 
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the  fact  that  the  defendant  received  the  property  under  such  circum- 
stances as  would  satisfy  a  man  of  ordinary  intelligence  and  caution 
that  it  was  stolen  is  sufficient  proof  of  guilty  knowledge;  ^*  and  that 
in  determining  whether  he  had  such  knowledge,  the  jury  are  justified 
in  presuming  that  he  acted  rationally,  and  that  whatever  would  con- 
vey knowledge  or  induce  a  belief  in  the  mind  of  a  reasonable  person 
would,  in  the  absence  of  countervailing  evidence,  be  sufficient  to 
apprise  the  accused  of  a  similar  fact  and  to  create  in  his  mind  a 
similar  impression  and  belief.**  But  it  has  been  held  that  knowl- 
edge of  facts  which  would  put  an  ordinarily  prudent  msm  on  inquiry 
is  not  sufficient  to  establish  guilty  knowledge.*'  As  indicating  such 
knowledge  it  may  be  shown  that  the  property  was  taken  to  the  accused 
at  an  unusual  hour  of  the  night;  *®  or  that  he  purchased  the  goods 
at  a  price  greatly  under  their  actual  value.**  As  to  whether  the 
mere  recent  unexplained  possession  of  stolen  goods  is  sufficient  to 
establish  guilty  knowledge- the  courts  are  not  agreed.  -According  to 
one  view  the  proof  of  possession  of  property  recently  stolen  is  not 
sufficient  to  show  such  knowledge,*®  while  the  opposite  rule  is  main- 
tained in  some  jurisdictions.*  However,  the  fact  of  recent  possession 
coupled  with  contradictory  statements  by  the  accused  may  be  sufficient 
to  warrant  a  conviction.®  In  some  jurisdictions  it  is  maintained  that 
when  the  receiver  is  proved  to  have  had  the  property  in  his  possession, 
the  testimony  of  the  thief  on  the  question  of  guilty  knowledge  is 
sufficient  proof  thereof;  •  but  in  other  jurisdictions  it  is  held  that  the 

Minn.  217,  117  N.  W.  483,  16  Ann.  19.  People  v.  Levison,  16  Cal.  98,  76 

Cas.  897;  People  v.  Rosenthal,  197  N.  Am.  Dec.  505;  Huggins  v.  People,  135 

Y.  394,  90  N.  E.  991,  46  L.R.A.(N.S.)  111.  243,  25  N.  E.  1002,  25  A.  S.  R. 

31.  357;  State  v.  Pirkey,  22  S.  D.  550,  118 

Note :  26  Am.  Dec.  261.  N.  W.  1042,  18  Ann.  Caa.  192. 

15.  Collins  V.  State,  33  Ala.  434,  73  Notes:  26  Am.  Dec.  261;  22  L.R.A. 
Am.  Dec.  426;  Wright  v.  State,  5  Yerg.  (N.S.)  834;  15  Ann.  Cas.  901.  • 

( Tenn. )  154,  26  Am.  Dec.  258.  20.  Castleberry    v.    State,    35    Tex. 

Notes:  26  Am.  Dec.  261;  15  Ann.  Crim.  382,  33  S.  W.  875,  60  A.  S.  R. 

Cas.  899.  53  and  note. 

16.  Collins  V.  State,  33  Ala.  434,  73  Notes:  76  Am.  Dec.  506;  73  A.  S.  R. 
Am.  Dee.  426:  Huggins  v.  People,  135  402;  22  L.R.A.(N.S.)  833;  15  Ann. 
III.  243,  25  N.  E.  1002,  25  A.  S.  R.  Cas.  902. 

357;  State  v.  Gordon,  105  Minn.  217,       1.  State  v.  Guild,  149  Mo.  370,  50 

117  N.   W.  483,  15  Ann.   Cas.   897 ;  S.  W.  909,  73  A.  S.  R.  395,  so  far  as 

State  V.  Rountree,  80  S.  C.  387,  61  S.  it    justifies    an    inference    of    guilty 

E.    1072,   22   L.R.A.{N.S.)    833    and  knowledge  from  possession  alone  was 

note.  disapproved  by  a  later  Missouri  case. 

17.  State  V.  Rountree,  80  S.  C.  387,  See  15  Ann.  Cas.  902  note. 
61  S.  E.  1072,  22  L.R.A.(N.S.)   833       Note :  15  Ann.  Cas.  902. 

and  note.  2.  People  v.  Levison,  16  Cal.  98,  76 

Note:  15  Ann.  Cas.  900.  Am.  Dec.  505;  State  v.  Guild,  149  Mo. 

18.  State  V.  Gordon,  105  Minn.  217,  370,  50  S.  W.  909,  73  A.  S.  K.  395. 
117  N.  W.  483,  15  Ann.  Cas.  897.  Note :  15  Ann.  Cas.  902,  003. 

Note:  22  L.R.A.(N.S.)  833.  3.  Note:  15  Ann.  Caa.  903. 
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thief  is  to  be  deemed  an  accomplice,  and  that  his  testimony  must  be 
corroborated  in  order  to  sustain  a  conviction.* 

93,  Proof  Generally. — ^To  sustain  a  conviction  on  an  indictment 
for  buying  and  receiving  stolen  goods,. the  state  must  bear  the  burden 
of  showing  that  the  defendant  bought  the  property  described,  that 
the  property  received  was  stolen,  and  that  the  defendant  knew  it  to 
be  stolen  when  he  bought  it.*  It  is  not  necessary,  however,  that  there 
should  be  a  manual  possession  or  touch  of  the  stolen  goods;  exercising 
any  control  or  dominion  over  them  is  sufficient  to  constitute  a  receiv- 
ing.* It  is  a  well  settled  rule  of  criminal  law  procedure  that  an  allega- 
tion in  an  indictment  need  not  be  proved  if  it  might  have  been  omitted 
from  the  indictment  without  detriment  to  it  and  without  affecting 
the  charge  against  the  accused.  Hence,  where  a  statute  makes  receiv- 
ing stolen  goods  an  independent  substantive  offense,  an  allegation 
in  an  indictment  that  the  receiver  knew  from  whom  the  goods  were 
stolen  is  unnecessary  and  immaterial,  and  the  failure  of  the  prosecu- 
tion to  prove  such  allegation  does  not  affect  the  validity  of  a  verdict 
of  guilty  based  on  evidence  establishing  the  offense  under  the  remain- 
ing allegations  of  the  indictment.'  But,  on  the  other  hand,  it  has 
been  held  that  where  the  pleader  unnecessarily  alleges  the  commis- 
sion of  the  larceny  by  a  particular  person,  or  that  the  property  was 
bought  or  received  of  a  particular  person,  the  allegation  becomes  a 
matter  of  description,  and  must  be  proved  as  laid.®  For  the  purpose 
of  showing  that  the  property  received  had  been  stolen  a  judgment 
convicting  and  sentencing  another  person  for  stealing  the  same  prop- 
erty, together  with  the  indictment  on  which  it  was  found,  is  admissible 
in  evidence.*  Evidence  that  the  thief  was  reputed  in  the  community 
to  be  a  regular  and  honest  dealer  in  the  class  of  goods  to  which  those 
stolen  belonged  is  admissible  in  favor  of  the  defendant  as  a  circum- 
stance tending  to  disprove  knowledge.^®  In  view  of  the  fact  that 
junk  dealers  offer  the  easiest  and  ordinarily  the  most  secure  source 
for  the  disposal  of  stolen  property,  the  legislature  may  make  the 
proper  discharge,  by  junk  dealers,  of  the  active  duty  of  making 
inquiry  as  to  the  ownership  of  property  offered  to  them  for  sale,  the 
test  of  their  criminality  for  receiving  stolen  property,  in  case  the 
property  proves  to  have  been  stolen.  The  fact  that  such  an  act  applies 
to  junk  dealers  only,  and  to  certain  specified  classes  of  property, 

4.  People  V.  Kraker,  72  Cal.  459,  14  note ;  State  v.  Pirkey,  22  S.  D.  550, 
Pac.  196,  1  A.  S.  R.  65.  118  N.  W.  1042,  18  Ann.  Cas.  192. 

Notes:  26  Am.  Dee.  261;  16  Ann.  8.  Huggins  v.  People,  135  111.  243, 

Cas.  903.  25  N.  E.  1002,  25  A.  S.  R.  357. 

5.  State  V.  Gordon,  105  Minn.  217,  9.  Cooper  v.  State,  29  Tex.  8,  13  S. 
117  N.  W.  483,  16  Ann.  Cas.  897.  W.  1011,  25  A.  S.  R.  712. 

6.  Note :  26  Am.  Dee.  261.  10.  Com.  v.  Gazzolo,  123  Mass.  220, 

7.  State  V.  Sakowski,  191  Mo.  635,  25  Am.  Rep.  79. 
90  S.  W.  435,  4  Ann.  Cas.  751  and 
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which  because  of  its  nature  and  situation  is  peculiarly  the  subject  of 
larceny,  without  possibility  of  its  being  adequately  protected,  does  not 
make  it  class  legislation  or  leave  it  open  to  the  objection  that  it  denies 
equal  protection  of  the  law.^* 

94.  Evidence  of  Receipt  of  'Other  Stolen  Goods. — ^While  evidence 
of  the  commission  of  offenses  other  than  that  charged  is  generally 
incompetent,**  still  evidence  of  the  defendant's  possession  of  other 
stolen  goods  prior  to  or  at  the  time  of  the  commission  of  the  offense 
charged  is  admissible  as  tending  to  establish  that  the  defendant  re- 
ceived with  guilty  knowledge  the  goods  specified  in  the  indictment.** 
The  doctrine  seems  to  rest  on  the  ground  that  when  it  is  satisfactorily 
shown  that  the  accused  had  in  his  possession  other  stolen  goods,  the 
fact  would  reasonably  support  some  inference,  slight  probably,  but 
strengthened  or  weakened  according  as  the  proof,  time,  number  of 
instances,  and  other  circumstances  will  justify,  that  the  accused,  when 
he  received  the  goods  in  controversy,  had  knowledge  of  their  larcenous 
character.*^  And  it  has  been  held  that  such  evidence  is  admissible 
without  direct  proof  that  the  defendant  kn^w  that  the  other  goods 
so  received  by  him  were  stolen,  on  the  ground  that  while  a  single 
instance  might  not  be  admissible  without  proof  of  scienter,  the  receipt 
of  .^oods  on  repeated  occasions  under  circumstances  tending  to  arouse 
su^{)icion  affords  a  fair  basis  for  an  inference  of  guilty  knowledge.** 
It  is  immaterial  whether  the  other  possessions  occurred  before  or  after 
the  possession  charo;ed.  It  is  the  multiplicity  of  instances  that  affects 
belief,  and  not  the  time  of  their  occurrence,  provided  the  time  is  not 
so  distant  as  to  be  accountable  for  on  the  theory  of  chance  acquisi- 
tion.** It  has  been  said  that  the  evidence  is  admissible  where  all 
the  goods  made  the  subject  of  the  proof  were  taken  from  the  same 
owner  and  delivered  to  the  defendant  by  the  same  thief  at  different 
times.*'  On  the  other  hand  the  nile  has  been  announced  that  evi- 
dence of  the  defendant's  possession  of  other  stolen  property  is  admis- 
sible, though  such  other  property  was  not  taken  from  the  same  person 
named  in  tlie  indictment,  and  was  not  of  the  same  character,  pro- 
vided the  defendant  received  it  from  the  same  thief.** 

95.  Indictment;  Verdict. — Where  intent  to  deprive  the  owner  of 
his  goods  is  an  essential  element  of  the  crime,  the  indictment  must 

11.  People  V.  Rosenthal,  197  N.  Y.  Notes:  26  Am.  Dec.  261;  62  L.R.A. 
394,  90  N.  E.  991,  46  L.R.A.(N.S.)  31.  269;  6  Ann.  Cas.  916. 

12.  See   supra,   par.   80.     See   also  14.  Beuchcrt  v.  State,  165  Ind.  523, 
greneraUy,  Criminal  Law,  vol.  8,  p.  76  N.  E.  Ill,  6  Ann.  Cas.  914. 

198.  15.  State  v.  Cohen,  254  Mo.  437, 162 

13.  Luery  v.  State,  116  Md.  284,  81  S.  W.  216,  Ann.  Cas.  1915C  86. 
Atl.  681,  Ann.   Caa.  1913D  161   and  16.  Note:  Ann.  Cas.  1913D  166. 
note;  State  v.  Cohen,  254  Mo.  437,  162  17.  State  v.  Kelley,  65  Vt.  631,  27 
S.  W.  216,  Ann.  Cas.  1915C  86  and  Atl.  203,  36  A.  S.  R.  884. 

note;  State  v.  Rountree,  80  S.  C.  387,       Note:  6  Ann.  Cas.  917. 
61  S.  E.  1072,  22  L.R.A.(N.S.)  833.  18.  Note:  6  Ann.  Cas.  917. 
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contain  an  allegation  as  to  the  intent;^'  but  a  direct  allegation  to 
that  effect  is  not  essential.  It  is  sufficient  if  the  indictment  alleges 
that  the  goods  were  received  unlawfully  and  feloniously.**  In  some 
jurisdictions  the  intent  with  which  the  goods  were  received  is  not 
an  essential  element  of  the  crime  and  need  not  be  alleged,^  Under 
a  statute  providing  that  the  buying  "or"  receiving  stolen  property 
shall  constitute  the  crime,  an  indictment  charging  the  buying  ''and" 
receiving  stolen  property  is  not  open  to  the  objection  of  duplicity.* 
The  rules  for  determining  the  sufficiency  of  the  description  in  charg- 
ing larceny  apply  substantially  in  a  prosecution  for  the  single  offense 
of  receiving  stolen  property.*  Hence  the  property  must  be  described 
with  sufficient  particularity  to  enable  the  court  to  determine  that 
such  property  is  the  subject  of  larceny,  to  advise  the  accused  with 
reasonable  certainty  of  the  property  meant,  and  enable  him  to  make 
the  needful  preparations. to  meet  such  charge  at  the  trial.*  Property 
which  had  been  altered  after  it  waa  stolen  but  before  it  was  received 
by  the  defendant  may  be  described  as  it  was  in  its  original  condition 
if  the  character  of  the  property  or  ownership  was  not  changed  by 
the  alteration.^  In  jurisdictions  wherein  the  crime  is  treated  as 
accessorial  only,  it  is  necessary  for  the  state  to  allege  and  prove  the 
conviction  of  the  person  by  whom  the  property  was  stolen,*  unless 
that  rule  of  the  common  law  has  been  dispensed  with  by  statute ;  ^ 
but  where  the  offense  is  an  independent  substantive  crime,  the  con- 
viction of  one  charged  therewith  is  in  no  wise  dependent  on  the 
prosecution  of  the  original  thief  and  need  not  be  alleged.*  The 
great  weight  of  authority  is  to  the  effect  that  it  is  not  necessary  to 
allege  the  name  of  the  person  who  stole  the  property,*  because  the 

19.  Note:  26  Am.  Dec.  261.  7.  See  Accessories,  vol  1,  pp.  152, 

.     20.  Bise  V.  United  States,  144  Fed.  153. 

374,  74  C.  C.  A.  1,  7  Ann.  Cas.  165.  8.  SUte  v.  Weston,  9  Conn.  527,  25 

1.  State  V.  Sakowski,  191  Mo.  635,  Am.  Dec.  46;  Huggins  v.  People,  135 
90  S.  W.  435,  4  Ann.  Cas.  751.  111.  243,  25  N.  E.  1002,  25  A.  S.  R. 

2.  State  V.  Pirkey,  22  S.  D.  550, 118  357 ;  Ex  parte  Sullivan,  84  Neb.  493, 
N.  W.  1042,  18  Ann.  Cas.  192.  121  N.  W.  456,  18  Ann.  Cas.  1024,  28 

3.  Korab  v.  State,  93  Neb.  66,  139  L.B.A.(N.S.)  750. 

N.  W.  717,  L.R.A.1915B  83  and  note.       9.  Adams  v.  State,  60  Fla.  1,  53  So. 

4.  State  V.  Sakowski,  191  Mo.  635,  451,  Ann.  Cas.  1912B  1209;  Huggins 
90  S.  W.  436,  4  Ann.  Cas.  751 ;  Korab  v.  People,  135  111.  243,  26  N.  E.  1002, 
V.  State,  93  Neb.  66,  139  N.  W.  717,  25  A.  S.  R.  357  and  note;  Beuchert  v. 
L.R.A.1915B  83  and  note.  State,  165  Ind.  523,  76  N.  E.  Ill,  6 

5.  CoiXL  y.  White,  123  Mass.  430,  25  Ann.  Cas.  914;  State  v.  Guild,  149  Mo. 
Am.  Rep.  116.  370,  50  S.  W.  909,  73  A.  S.  R.  3JJ5 

6.  State  V.  Weston,  9  Conn.  527,  25  and  note;  State  v.  Sakowski,  191  Mo. 
Am.  Dec  46;  Com.  v.  Andrews,  3  635,  90  S.  W.  435,  4  Ann.  Cas.  751; 
Mass.  126,. 3  Am.  Dec.  22  note;  Ex  Stale  v.  Hazard,  2  R.  I.  474,  60  Am. 
parte  Sullivan,  84  Neb.  493, 121  N.  W.  Dec.  96  and  note;  State  v.  Pirkc  v,  22 
456,  18  Ann.  Cas.  1024,  28  L.R.A.  S.  D.  550,  118  N.  W.  1042,  18  Ann. 
(N.S.)  750.  Cas.  192  and  note. 
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offense  is  not  receiving  the  property  from  the  thief  himself,  or  from 
any  particular  person,  but  receiving  it  with  knowledge  that  it  was 
stolen  from  any  person  whatsoever.^®  But  the  courts  of  a  few  juris- 
dictions have  refused  to  adopt  the  majority  rule,  and  have  taken  the 
position  that  it  is  necessary  to  allege  the  name  of  the  thief,  provided 
it  is  known,  in  an  indictment  or  information  charging  the  receiving 
of  stolen  goods  knowing  them  to  have  been  stolen.^^  The  jury  when 
so  instructed  should  find  the  value  of  the  property,  and  if  they  should 
disregard  the  instruction  it  may  be  cause  for  reversal,  where  a  ques- 
tion as  to  the  value  of  the  property  was  raised  by  the  defense;  but 
where  the  evidence,  not  only  on  the  part  of  the  state  but  on  the 
part  of  the  defendant,  shows  the  value  of  the  property  to  be  largely 
in  excess  of  a  statutory  requirement,  the  court  would  be  justified  in 
not  submitting  to  the  jury  the  question  of  value;  and  if  it  does  so 
instruct  them,  failure  of  the  jury  to  make  such  a  finding  under  the 
instruction  of  the  court  might  constitute  technical  error,  but  would 
not  be  a  ground  for  reversing  the  judgment^* 

X.  Civil  Rights 

96.  Title  of  Innocent  Purchaser. — By  the  larcenous  taking  of  chat- 
tels, the  owner  is  not  divested  of  his  property,  and  therefore  a  sale 
by  the  thief  or  by  any  person  claiming  under  the  thief  does  not 
vest  any  title  in  the  purchaser  as  against  the  owner,  though  the  sale 
was  made  in  the  ordinary  course  of  trade  and  the  purchaser  acted 
in  good  faith. ^*  This  rule  has  sometimes  been  placed  in  the  statr 
utes.^*  In  England,  where  stolen  goods  have  been  sold  in  market 
overt,  the  title  vests  in  the  purchaser,  subject  to  being  revested  in 
the  original  owner  on  conviction  of  the  thief.^*  A  different  rule, 
however,  applies  to  money  and  negotiable  securities.  When  money 
transferred  to  an  honest  taker  has  been  obtained  through  a  felony 
by  the  one  transferring  it,  the  honest  taker,  who  receives  it  without 
knowledge  of  the  felony  and  in  due  course  of  business,  acquires  a 
good  title  to  it  as  against  the  one  from  whom  it  was  stolen.  Mere 
ground  of  suspicion,  or  defect  of  title,  or  knowledge  of  circumstances 
which  would  create  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
noQ;ligence  on  the  part  of  the  taker  will  not  defeat  his  title.  Bad 
faith  alone  will  defeat  the  right  of  the  taker  without  knowledge. 

10.  State  v.  Sakowski,  101  Mo.  635,  v.  Baltimore,  111  Md.  674,  76  Atl.  861, 
90  S.  W.  435,  4  Ann.  Cas.  751.  19   Ann.   Cas.   644,   41  L.R.A.(N.S.) 

11.  Note:  18  Ann.  Cas.  106.  255;  Bassett  v.  Spofford,  45  N.  Y.  387, 

12.  State  V.  Pirkev,  22  S.  D.  550,  6  Am.  Rep.  101. 

118  N.  W.  1042,  18  Ann.  Cas.  102.  14.  Sharp  v.  Parks,  48  Bl.  511,  95 

13.  Swim  V.  Wilson,  90  Cal.  12(5,  27   Am.  Doc.  5()5. 

Pac.  33,  25  A.  S.  R.  110,  13  L.RA.  15.  Scatterjrood  v.  Svlvestor.  15  Q. 
60o;  Fort  v.  Wolls,  11  Irul.  App.  531,  B.  506,  60  K.  C.  L.  506,  10  L.  J.  Q.  B. 
i3  X.  E.  155,  56  A.  S.  R.  31(3;  Downs  447,  14  Jur.  077,  16  Eiig.  Rul.  Cas.  1. 
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The  test  is  honesty  and  good  faith,  not  diligence.^®  At  the  present 
time  there  is  substantially  no  difference  in  the  rule  applicable  to  the 
rights  of  a  person  receiving  stolen  money  and  a  person  receiving 
stolen  negotiable  securities  which  are  complete  on  their  face,  and 
are  not  defective  because  of  the  want  of  original  delivery.^'  The 
rule  is  well  settled  that  a  bona  fide  purchaser  of  a  negotiable  bill, 
bond  or  note,  although  he  buys  from  a  thief,  acquires  a  good  title, 
if  he  pays  value  for  it,  without  notice  of  the  infirmity  of  his  vendor's 
title.^®  Different  rules  from  those  affecting  negotiable  paper  and 
money  obtain  as  regards  stock  certificates  indorsed  in  blank  and  sub- 
sequently stolen.  A  purchaser  of  such  certificates  is  not  in  any  sense 
a  bona  fide  holder  for  value  or  entitled  to  protection,  nor  is  any  sub- 
sequent purchaser  of  that  identical  certificate;  and  the  rule  is  well 
settled  that  where  a  stock  certificate  is  stolen  an  innocent  purchaser 
from  the  thief  acquires  no  title  as  against  the  true  owner.**  If  the 
purchaser  from  one  who  has  not  the  title  to  shares  of  corporate  stock, 
and  has  no  authority  to  sell,  relies  for  his  protection  on  the  negli- 
gence of  the  true  owner,  he  must  show  that  such  negligence  was  the 
proximate  cause  of  the  deceit.  And  the  mere  fact  that  the  owner 
deposited  them  with  a  reputable  bank,  endorsed  in  blank,  has  been 
held  not  to  constitute  such  negligence.**^ 

97.  Action  against  Thief. — ^With  the  exception  of  a  few  early  Eng- 
lish cases,  now  obsolete,  the  authorities  are  agreed  that  the  owner 
may  recover  his  property  or  the  value  thereof  from  the  thief,  since 
the  thief  acquires  no  title  as  against  the  true  owner.*  There  is  still 
some  difference  of  opinion  as  to  whether  a  criminal  prosecution  must 
precede  the  civil  remedy.  The  English  rule,  which  has  been  adopted 
in  some  jurisdictions  in  this  country,  denies  the  right  to  maintain 

16.  Birmingham  First  Nat.  Bank  v.  Cas.  1913C  1115  and  note,  38  L.R,A. 
Gilbert,  123  La.  845,  49  So.  593,- 131  (N.S.)  180;  Knox  v.  Eden  Musee 
A.  S.  R.  382,  25  L.R.A.(N.S.)  631  and  American  Co.,  148  N.  Y.  441,  42  N.  E. 
note.  988,  51  A.  S.  R.  700,  31  L.R.A.  779; 

17.  Note:  25  L.R.A.(N.S.)  63L  See  Beckwith  v.  GaUce  Mines  Co.,  60  Ore. 
also  Bills  akd  Notes,  vol.  3,  pp.  1000,  542,  93  Pac.  453, 16  L.R.A.(N.S.)  723; 
1043.  Shattuck  v.  American  Cement  Co.,  205 

18.  East  Birmingham  Land  Co.  v.  Pa.  St.  197,  54  Atl.  785,  97  A.  S.  R. 
Dennis,  85  Ala.  656,  5  So.  317,  7  A.  S.  735.  And  see  Corporations,  vol.  7, 
R.  73,  2  L.R.A.  836;  Manhattan  Sav.  pp.  278-280.  . 

Inst.  V.  New  York  Nat.  Exch.  Bank,  20.  Schumacher  v.  Greene  Cananea 
170  N.  Y.  38,  62  N.  E.  1079,  88  A.  S.  Copper  Co.,  117  Minn.  124, 134  N.  W. 
R.  640.  510,  Ann.  Cas.  1913C  1115,  38  L.R.A. 

19.  East  Birmingham  Land  Co.  v.    (N.S.)  180. 

Dennis,  85  Ala.  565,  5  So.  317,  7  A.  S.  1.  Hutchinson    v.   Merchants',    etc., 

R.  73,  2  L.R.A.  836;  Swim  v.  Wilson,  Bank,  41  Pa.  St.  42,  80  Am.  Dec.  59G. 

90  Cal.  126,  27  Pac.  33,  25  A.  S.  R.  Notes:*  14  Am.  Dec.  246;  129  A.  S. 

110,  13  L.R.A.  605  and  note;   Schu-  R.  411;  41  L.R.A.{N.S.)  256;  19  Ann. 

macher  v.  Greene  Cananea  Copper  Co.,  Cas.  647. 
117  Minn.  124,  134  N.  W.  510,  Ann. 
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a  civil  action  for  the  loss  of  property  by  theft,  until  the  owner  has 
discharged  his  duty  to  the  state  by  bringing  the  oflfender  to  justice 
on  the  criminal  side  of  the  court.  The  civil  remedy  is  thus  suspended 
until  after  the  termination  of  the  criminal  prosecution  against  the 
offender.'  On  the  other  hand,  it  has  been  held  that  the  injured 
person  may  maintain  a  civil  action  against  the  thief  before  the  crim- 
inal prosecution  has  been  determined.*  Probably  the  courts  in  these 
cases  did  not  mean  to  intimate  that  the  institution  of  a  criminal 
proceeding  was  necessary;  and  it  has  been  held  that  it  is  not  neces- 
sary that  there  should  be  a  criminal  prosecution  at  all.*  But  under 
a  statute  giving  persons  who  suffer  injury  to  their  person,  reputation, 
or  estate  by  the  commission  of  a  crime,  a  right  of  action  against 
the  offender  to  recover  damages  for  such  injury,  and  providing  that 
the  action  shall  not  be  commenced  until  after  complaint  for  a  crim- 
inal prosecution  has  been  made,  a  failure  to  allege  the  making  of  such 
complaint  before  the  commencement  of  the  civil  action  is  fatal  to 
the  proceeding.*  One  who  has  purchased  stolen  property  from  a 
thief  may  recover  the  price  paid  when  the  property  is  taken  from 
the  purchaser  by  the  rightful  owner;  and  the  fact  that  the  thief  has 
or  has  not  been  prosecuted  for  the  crime  will  not  affect  the  right  to 
maintain  the  civil  action.*  Under  a  statute  providing  that  every 
person  convicted  ef  larceny  shall  restore  the  thing  taken  or  shall 
pay  the  full  value  thereof,  and  shall  be  punished  in  a  specified  man- 
ner, jurisdiction  to  compel  restoration  of  stolen  property  is  not  con- 
ferred exclusively  on  the  criminal  courts  so  as  to  prevent  a  civil  court 
from  entertaining  an  action  to  recover  its  value.' 

98.  Action  against  Third  Person. — The  owner  of  stolen  goods  may 
follow  and  reclaim  them  wherever  he  may  find  them,*  and  he  may, 
recover  them  or  their  value  from  any  person  into  whose  possession 

2.  Foster  v.  Tucker,  3  Greenl.  (Me.)       4.  Howk   v.  Minnick,  19   Ohio   St 

468,  14  Am.   Dec.  243    (the  rule  in  462,  2  Am.  Rep.  413. 

Maine  has  been  changed  by  statute.  41       Note:  41  L.R.A.(N.S.)  255. 

L.E.A.(N.S.)  256  note;  19  Ann.  Cas.       5-  ^^?^^L.^^  L.R.A.(N.S.)  259;  19 

649  note);  Hutchinson  v.  Merchants',  ^^]/  •-^'^-  ^^*  -,  ,  o  ^^    ^ 

etc.,  Bank,  41  Pa.  St.  42,  80  Am.  Dee.  ,/\^J^^L^:  ^"^^^^^^no  ^'  ^""^"^ 
^c^^^  '  '  (la.)  327, 54  Am.  Dec.  603. 

xTi.         >n    Ti>A/vrc\    OKK.    iQ       7.  Downs  v.  Baltimore,  111  Md.  674, 
Notes:    ^    L.R.A.(N.S.)    256;    19  ^g   ^^,    g^^    ^^   Ann    Cas.   644,   41 

Ann.  Cas.  o47.  L  R  A  (N  S  )  255 

r.  !\  ^""^^  7a  ?^^^'°J?''^^ll-^  ^^f  ^!^'  8-  Johnson  v.  Martin,  87  Minn.  370, 

7b  Atl.  861, 19  Ann.  Cas.  644  and  note,  92  n.  W.  221,  94  A.  S.  R.  706  and 

41  L.R.A.(N.S.)  255  and  note;  Pettin-  note,  59  L.R.A.  733;  Bassett  v.  Spof- 

gill  V.  Ridcout,  6  N.  H.  454,  25  Am.  ford,  45  N.  Y.  387,  6  Am.  Rep.  101; 

Dec.  473;  Howk  v.  Minnick,  19  Ohio  Hindmarch  v.  Hoffman,  127  Pa.   St. 

St.  462,  2  Am.  Rep.  413.  284,  18  Atl.  14,  14  A.  S.  R.  842,  4* 

Notes:  14  Am.  Dec.  246;  16  Eng.  L.R.A.  368  and  note. 

Kul.  Cas.  7.  Note:  16  Eng.  Rul.  Cas.  8. 
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they  have  come  whether  innocently  or  otherwise;  •  and  he  may  main- 
tain an  action  for  their  value  against  an  intermediate  possessor  who 
innocently  bought  them  from  the  thief  and  resold  them,  if  the  goods 
have  passed  beyond  the  reach  of  the  owner.^^  Likewise  the  value 
of  stolen  property  may  be  recovered  from  the  estate  of  the  thief  as 
it  is  a  cause  of  action  which  survives  his  death.*^ 

99.  Form  of  Action. — Trover  lies  to  recover  property  appropriated 
by  theft  as  well  as  that  taken  by  fraudulent  means  or  a  mere  tres* 
pa3s.^'  But  it  has  been  held  that  an  action  of  assumpsit  cannot  be 
maintained  against  the  thief,  because  the  circumstances  of  the  trans- 
action altogether  exclude  and  negative  any  implication  of  a  promise 
tq  pay.**  However,  if  the  stolen  property  is  money,  or  has  b^n  con- 
verted into  money,  an  action  of  assumpsit  for  money  had  and  received 
is  maintainable,  according  to  the  established  doctrine  that  when  one 
man  has  money  in  his  hands  that  in  equity  and  good  conscience 
belongs  to  another,  it  may  be  recovered  in  this  form  of  action.  The 
plaintiff  may  waive  the  tort  in  this  case,  as  well  as  in  any  other 
case  of  wrongful  taking.**  And  it  has  been  held  that  an  action  of 
assumpsit  may  be  maintained  by  the  owner  of  stolen  money,  to  recover 
the  amount  Uiereof,  against  one  with  whom  it  was  deposited  by  the 
thief,  and  who,  after  notice  of  the  owner's  rights,  paid  it  on  the  thief's 
order  to  third  pereons.**  Based  on  the  rule  that  one  who  tortiously 
acquires  property  holds  it  in  trust  for  the  true  owner,  the  rule  is 
that  equity  has  jurisdiction  of  a  suit  to  reach  the  proceeds  of  prop- 
erty which  a  thief  has  turned  into  cash.**  Under  a  statute  giving 
one  to  whom  another  is  indebted  a  right  to  attachment  if  he  is  attempt- 
ing to  conceal  or  dispose  of  his  property  with  intent  to  defraud  his 

9.  Swim  V.  Wilson,  90  Gal.  126,  27  14.  8haw  v.  Coffin,  58  Me.  254,  4 
Pac.  33,  26  A.  S.  R.  110, 13  L.R.A.  605  Am.  R«p.  290;  Downes  v.  Baltimore, 
and  note;  Port  v.  Wells,  14  Ind.  App.  Ill  Md.  674,  76  Atl.  861, 19  Ann.  Gas. 
531,  43  N.  E.  155,  56  A.  S.  R.  316;  644,  41  L.R:A.(N,S.)  255  and  note. 
Johnson  v.  Martin,  87  Minn.  370,  92  And  see  Assumpsit,  vol.  2,  p.  778  et 
N.  W.  221,  94  A.  S.  R.  706  and  note,  seq. 

69  LJI.A.  733.  15.  Hindmarch  v.  HoflEman,  127  Pa. 

Note:  25  A.  S.  R.  362.  St.  284,  18  Atl.  14,  14  A.  S.  R.  842 

10.  Sharp  v.  Parks,  48  111.  511,  95  and  note,  4  L.R.A.  368. 

Am.  Dec.  565.  16.  Pioneer  Min.  Go.  v.  Tyberg,  216 

11.  Lightfoot  V.  Davis,  198  N.  Y.  Fed.  501,  131  G.  G.  A.  549,  L.R.A. 
261,  91  N.  E.  582, 139  A.  S.  R.  817, 19  1914B  442  and  note ;  Warren  v.  Hoi- 
Ann.  Gas.  747,  29  L.R.A.(N.S.)  119;  brook,  95  Mich.  185,  54  N.  W.  712,  35 
Aylsworth  v.  Gurtis,  19  R.  I.  517,  34  A.  S.  R.  554;  Lamb  v.  Rooney,  72  Neb. 
AtL  1109,  61  A.  S.  R.  785,  33  L.R.A.  322,  100  N.  W.  410,  117  A.  S.  R.  795 ; 
110.  Newton  v.  Porter,  69  N.  Y.  133,  26 

12.  Hutchinson  v.  Merchants',  etc.,  Am.  Rep.  152 ;  Lightfoot  v.  Davis,  198 
Bank,  41  Pa.  St.  42,  80  Am.  Dec.  596.  N.  Y.  261,  91  N.  E.  582,  139  A.  S.  R. 

13.  Foster  v.  Tucker,  3  Greenl.  817, 19  Ann.  Gas.  747,  29  L.R.A.(N.S.) 
(Me.)  458,  14  Am.  Dec.  243.  119. 

Note:  41  L.R.A.(N.S.)  260.  Note:  41  L.R.A.(N.S.j  260, 
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creditors,  and  the  debt  was  fraudulently  contracted,  it  has  been  held 
that  one  who  obtains  another's  property  by  larceny  is  his  debtor 
and  that  an  attachment  may  be  issued.*' 

100.  Statute  of  Limitations. — The  question  whether  title  to  per- 
sonalty acquired  by  theft  can  be  obtained  by  lapse  of  time  depends 
on  whether  a  person  obtaining  such  property  may  plead  the  statute 
of  limitations  as  a  bar  to  an  action  for  its  recovery.  It  is  generally 
held  that  a  thief  stealing  and  concealing  personalty  from  the  owner 
thereof  may  not  set  up  his  possession  for  the  statutory  period  as  a 
bar  to  an  action  by  the  owner  to  recover  the  property,*®  for  a  person 
who  obtains  possession  of  property  by  larceny  and  conceals  his  pos- 
session cannot  acquire  title  by  lapse  of  time,  however  long.**  But  as 
soon  as  he  holds  it  openly  and  notoriously,  so  that  the  owner  may 
have  a  reasonable  opportunity  of  knowing  its  whereabouts  and  of 
asserting  his  title,  the  statute  begins  to  run,  although  the  proof  may 
show  it  to  have  been  stolen  property ;  not  on  the  theory  that  the  thief 
is  to  be  protected,  but  because  of  the  laches  of  the  owner  in  not 
asserting  his  title  for  so  long  a  period  as  the  statute  gives  him.** 
In  an  action  brought,  not  to  recover  the  stolen  property,  but  to  recover 
damages  for  its  conversion,  the  decisions  are  conflicting  as  to  the 
right  of  the  thief  to  plead  the  statute  of  limitations  as  a  bar.  One 
rule  is  that  an  action  for  the  conversion  by  a  thief  of  the  goods  stolen 
by  him  is  barred  by  the  lapse  of  the  statutory  period,  though  the 
cause  of  action  is  fraudulently  concealed  from  the  plaintiff.*  But 
in  other  jurisdictions  the  rule  is  that  a  thief  who  conceals  the  cause 
of  action  from  the  owner  perpetrates  a  fraud,  and  that  the  owner 
may  recover  in  an  action  for  the  conversion  of  the  property,  under 
the  rule  that  the  statute  of  limitations  does  not  begin  to  run  where 
there  is  a  fraudulent  concealment  of  the  cause  of  action.*  In  an 
action  against  the  purchaser  of  stolen  property,  if  the  buyer  be  not 
an  innocent  purchaser — if  he  knew  it  to  be  stolen  property — he  is 
but  the  receiver  of  stolen  property,  and  the  statute  will  not  begin  to 
run  as  to  him  until  he  shall  have  done  with  it  what  a  thief  is  required 
to  do  in  order  to  bring  it  within  the  operation  of  the  statute.*    But 

17.  Downs    V.    Baltimore,    111   Md.  Ann.  Cas.  747,  29  L.R.A.(N.S.)  119. 
674,  76  Atl.  861,  19  Ann.  Cas.  644,  41  20.  Shelby  v.  Shaner,  28  Okla.  605, 
L.R.A.{N.S.)  255.  115  Pac.  785,  34  L.R.A.(N.S)  621  and 

18.  Arnold  v.   Scott,  2  Mo.  13,  22  note. 

Am.  Dec.  433;  Lightfoot  v.  Davis,  198  1.  Lightfoot  v.  Davis,  198  N.  Y.  261, 
N.  Y.  261,  91  N.  E.  582,  139  A.  S.  R.  91  N.  E.  582,  139  A.  S.  R.  817,  19 
817, 19  Ann.  Cas.  747,  29L.R.A.(N.S.)  Ann.  Cas.  747  and  note,  29  L.R.A. 
119;  Shelby  v.  Shaner,  28  Okla.  G05,    (N.S.)  119. 

115  Pac.  785,  34  L.R.A.(N.S.)  621  and  2.  Notes:  29  L.R.A. (N.S.)  120;  19 
note.  Ann.  Cas.  751. 

Note:  19  Ann.  Cas.  751.  3.  Notes:  29  L.R.A. (N.S.)   121;  34 

19.  Lii^litfoot  v.   Davis,  198  N.  Y.   L.R.A.(N.S.)  621;  19  Ann.  Cas.  752. 
261,  91  N.  E.  582,  139  A.  S.  R.  817, 19 
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where  the  property  passes  fivmi  the  possession  of  a  thief  to  a  bona 
fide  purchaser,  the  statute  immediately  commences  to  run,  and  such 
purchaser,  after  the  lapse  of  the  statutory  limitation  barring  actions 
to  recover  personalty,  acquires  a  good  title  thereto,  though  the  orig- 
inal owner  has  no  knowledge  of  the  possession  of  the  purchaser.* 
A  bona  fide  purchaser  of  stolen  property  from  another  innocent  pur- 
chaser can  tack  the  time  of  hig  possession  to  that  of  his  vendor  to 
make  up  the  statutory  period.  But  if  the  thief,  after  having  concealed 
the  property,  has  done  nothing  in  relation  to  it  to  start  the  statute 
in  his  favor,  his  bona  fide  grantee  cannot  tack  the  thiefs  possession 
or  any  part  of  it  to  fill  out  his  unexpired  time.  It  is  otherwise,  how- 
ever, if  the  statute  began  to  run  while  the  property  was  in  the  hands 
of  the  thief.  Then  the  purchaser  may  tack  to  his  unexpired  time 
the  time  the  property  was  in  the  thief's  possession  after  the  statute 
began  to  run.*  Though  the  right  to  sue  for  the  conversion  of  stolen 
property  may  be  barred  by  the  statute  of  limitations,  the  owner  may 
ncertheless  maintain  an  action  in  equity  on  the  theory  of  following 
Iriist  ^unds,  or  to  compel  an  accounting  for  the  value  of  the  stolen 
property  and  the  profits  made  therefrom  by  the  thief.*  Where  the 
rule  is  in  force  that  until  the  conviction  of  the  principal  offender 
no  action  can  be  maintained  for  the  recovery  of  the  property  or  its 
.  value,  if  an  action  of  trover  is  commenced  within  the  period  of  limita- 
tion, after  the  conclusion  of  the  public  prosecution  for  a  theft,  it 
will  nojt  be  barred  by  the  statute;  for  the  action  being  suspended  until 
that  time,  the  statute  of  limitations  cannot  begin  to  run  against  the 
action  until  the  disabilitv  is  removed.^ 

101.  Contract  for  Return  of  Property. — There  seems  to  be  a  wide 
concurrence  in  the  general  principle  that  contracts  for  the  return  of 
stolen  property  to  the  true  owner  are  not  void,  as  being  contrary  to 
public  policy,  so  long  as  they  do  not  interfere,  or  tend  to  interfere, 
with  the  public  interest  and  duty  respecting  the  apprehension  or 
conviction  of  the  criminal;  and  when  a  third  person  advances  money 
on  behalf  of  the  owner  to  pay  the  thief  for  the  return  of  -the  prop- 
erty he  may  recover  the  sum  so  advanced.®  However,  an  agreement 
to  pay  the  thief  for  the  return  of  stolen  property  is  unenforceable  as 
being  without  consideration  to  support  it.* 

4.  Notes:  29  L.R.A.(N.S.)  120;  19  7.  Hutchinson  v.  Merchants,  etc., 
Ann,  Cas.  752.  Bank,  41  Pa.  St.  42,  80  Am.  Dec.  596. 

5.  Shelby  v  Shaner,  28  Okla.  605,  8.  Schirm  v.  Wieman,  103  Md.  541, 
115  Pac.  785,  34  L.R.A.(N.S.)  621  and  63  Atl.  1056,  115  A.  S.  R.  373,  7  Ann. 
note.  Cas.  1008,  7  L.R.A.(N.S.)  175. 

Notes:    29    L.R.A.(N.S.)     121;    19  9.  Morgan  v.  Hodges,  89  Mich.  404, 

Ann.  Cas.  752.  50  N.  W.  876, 15  L.K.A.  438. 

6.  Lightfoot  V.  Davis,  198  N.  Y.  261,  Note:  7  L.R.A.(N.S.)  175. 
91  N.  E.  582, 139  A.  S.  R.  817, 19  Ann. 

Cas.  747,  29  L.R.A.(N.S.)  119. 

95 


LAST  CLEAR  CHANCE 

See  Negligencb. 


LATERAL  AND  SUBJACENT  SUPPORT 

See  Adjoining  Landowners,  voL  1,  p.  380;  Mikxs. 


LAW  OF  NATIONS 

.See  Inteeinational  Law,  vol.  15,  p.  9L 


LAW  OF  THE  LAND 

See  CoNSi'iTUTiONAL  Law,  vol.  6,  p.  433. 


LEASES 

Sea  Landlobd  and  Tenant,  yoL  16,  p.  508. 


LEGACIES 

See  Wills. 

LEGAL   HOLIDAYS 

See  Sundays  and  Holidays. 
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LEGITIMACY 

See  Bastabds,  vol.  3,  p.  719. 


LETTERS  OF  CREDIT 

See  Bills  and  Noras,  toL  3,  p.  848;  Qvaraxtt,  voL  12,  p.  1064. 


LEVEES 

See  Wasbhl 
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Releasing  Property  to  Receipi'Ob 

133.  In  General 

134.  Interest   of   Receiptor  in   Property   Receipted   for;   Permitting   Owner 

Custody  Thereof 
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143.  Rights  and  Liabilities  of  Sureties 
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I.  In  General 

1.  Preliminary  Remarks. — Viewed  broadly,  the  execution  of  a  fi. 
fa.  may  be  said  to  consist  properly  of  two  acts:  the  levy,  or  taking 
goods  or  property  into  the  possession  of  the  sheriff  for  sale;*  and 
the  sale  itself.*  An  attachment  is  the  taking  of  property  into  the 
legal  custody  of  an  officer  by  virtue  of  the  directions  contained  in 
a  writ  of  attachment.*  It  is  thus  seen  that  in  both  forms  of  process, 
attachment  or  fi.  fa.,  the  levy,  seizure  or  taking  over  of  the  property 
is  an  important  and  necessary  part.  Since,  also,  the  principles  gov- 
erning the  making  of  a  levy  whether  in  execution  of  a  fi.  fa.  or  of 
a  writ  of  attachment,  are  very  similar  if  not  identical,  and  as  more- 
over the  same  kind  of  property  which  is  subject  to  a  seizure  or  exe- 
cution is  generally  also  subject  to  attachment,*  it  has  been  tliought 
proper  and  advisable  to  treat  all  matters  pertaining  to  the  levy  to- 
gether in  one  article.  As  necessary  incidents  of  a  levy  the  return 
of  the  writ  and  the  general  custody  of  the  property  prior  to  sale  or 
judgment,  including  its  release  on  the  giving  of  a  receipt  or  forth- 
coming bond,  are  also  considered  herein,  although  other  matters 
following  or  preceding  the  levy,  being  generally  more  or  less  depend- 
ent on  the  nature  of  the  writ  involved,  are  excluded.*  While  the 
property  which  a  creditor  may  seize  in  satisfaction  of  his  debts  is 
here  set  forth  in  a  general  way,  there  are  certain  forms  of  property 

1.  Taffts  V.  Manlove,  14  Cal.  47,  73       4.  See  infra,  par.  3,  13. 

Am.  Dec.  610.  5.  See  generally,  Attachment,  vol. 

2.  Farrar  v.  Wingate,  4  Rich.  L.  (S.    2,    p.    797 j    Exjscutions,    vol.   10,   p. 
C.)  35,  53  Am.  Dec.  709.  1211. 

3.  Lowry  v.  Cady,  4  Vt.  504,  24  Am. 
Dec.  028.  See  Attachmentt,  vol.  2, 
p.  800. 
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which  are  not  generally  or  readily  reachable  by  ordinary  legal  proc- 
ess but  require  for  their  subjection  to  a  creditor's  claim  the  process 
of  garnishment  or  a  creditor's  bill  in  equity.  A  particular  considera- 
tion of  the  forms  of  property  which  can  be  reached  by  garnishment 
or  creditor's  bill  is  given  in  connection  with  the  general  treatment 
of  those  subjects.*  Other  matters  which  more  or  less  directly  relate 
to  the  subject  in  hand,  and  are  therefore  treated  elsewhere,  are  the 
statutory  exemptions  of  property  from  seizure  on  mesne  or  final  proc- 
ess,' matters  relating  to  homestead  exemptions;  •  the  liability  of  part- 
nership property  for  the  debts  of  the  individual  members  of  the  part- 
nership ;  •  the  eflfect  of  wrongful  attachments  *•  or  executions ;  *^  and 
the  right  of  sheriflPs  or  other  levying  officers  to  indemnity,  and  gener- 
ally their  rights  and  liabilities  in  connection  with  the  execution  of  the 
writ.*' 

2.  Necessity  of  Levy. — ^It  seems  to  be  a  well  established  principle 
that  lawful  levy  and  seizure  <ire  essential  to  the  validity  of  an  execu- 
tion sale,  either  of  realty  *•  or  of  personalty,**  subsequent  proceed- 
ings, in  order  to  vest  the  title  in  the  purchaser  at.  execution  sale,  having 
reference  to  the  time  of  the  levy  and  depending  on  the  state  of  the 
title  as  it  then  was.**  In  many  casfes,  however,  courts  will  refuse  to 
hear  evidence  oflFered  for  the  purpose  of  defeating  a  sale  by  showing 
the  want  of  a  levy,  because  such  evidence  directly  contradicts  the 
return  of  the  officer  who  executed  the  writ,  or  perhaps,  when  the 
return  is  ambiguous,  parol  evidence  may  be  received  to  show  the  exist- 
ence of  a  levy  and  the  property  included  therein.^*  Moreover,  if  a 
levy  is  made  on  goods  under  one  execution,  and  a  second  execution 
is  issued  to  the  same  officer,  the  levy  under  the  first  execution  is  suffi- 
cient for  both,  and  the  proceeds  of  a  sale  may  be  applied  to  the  second 
writ  after  the  first  is  satisfied,  the  mere  receipt  of  a  second  execution 
by  the  same  officer  operating  as  a  levy  of  the  property  already  in 
the  officer's  hands.*'    In  such  cases,  it  has  been  said  that  there  is 

6.  See  Cbeditobs'  Bills,  vol.  8,  p.  14.  Berry  v.  Griffith,  2  Har.  &  G. 
5  et  seq.;  Gabnishhbnt,  voL  12,  p.  (Md.)  337, 18  Am.  Dec.  309;  Newman 
778  et  seq.  v.  Hook,  37  Mo.  207,  90  Am,  Dec.  378 ; 

7.  See  Exemptions,  vol.  11,  p.  487.  Cupples  v.  Level,  54  Wash.  299,  103 

8.  See  HoMBSTKAD,  voL  13,  p.  535.  Pac.  430,  23  L.R.A.(N.S.)  519. 

9.  See  Partnership.  15.  Benson  v.  Smith,  42  Me.  414,  66 

10.  See  Attachment,  vol.  2,  p.  896.   Am.  Dec.  285 ;  Streaf er  v.  Fisher,  1 

11.  See  Executions,  vol.  10,  p.  1392  Rawle  (Pa.)  155,  18  Am.  Dec.  604. 
et  seq.  16.  Swan  v.  Parker,  7  Yerg.  (Tenn.) 

12.  See  Sherdws.  490,  27  Am.  Dec.  522. 

13.  Ware  v.  Bradford,  2  Ala.  676,  36       Note :  33  Am.  Dec.  698. 

Am.  Dec.  427;  Waters  v.  Duvall,  11       17.  Leach  v.  Pine,  41  III.  65,  89  Am. 
Gill  &  J.  (Md.)  37,  33  Am.  Dec.  693   Dec.  375;  Cresson  v.  Stout,  17  Johns. 
and  note;  Elliott  v.  Knott,  14  Md.  121,    (N.  Y.)  116,  8  Am.  Dec.  373  and  note. 
74  Am.  Dec.  519;  Hamblen  v.  Ham-       Note:  94  Am.  Dec.  183, 
blen,  33  Miss.  455,  69  Am.  Dec.  358. 
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no  magic  in  the  mere  indorsement  of  the.  levy  on  the  subsequent 
executions,  although  in  strictness,  and  as  a  means  of  preserving  the 
evidence  of  it,  the  sheriff  ought  to  make  it;  having  regard  to  the 
substance  rather  than  the  form.  However,  courts  will  presume  that 
what  ought  to  have  been  done  has  been  done,  and  so  a  failure  of 
entry  of  each  levy,  where  a  sheriff  holds  several  executions,  will  not 
invalidate  a  sale.**  There  is  also  a  line  of  authorUieja,  holding  that 
the  levy  of  an  execution  has  no  further  efYect  tkan  to  fix  the  date 
of  the  commencement  of  the  sheriff's  title  as  against  all  persons  who 
are  not  parties  to  the  writ,  and  that,  therefore,  the  validity  of  the 
title  of  a  purchaser  at  a  sheriff's  sale  is  unaffected  by  the  failure  of 
the  ofiicer  to  make  a  levy  as  prescribed  by  statute,  his  power  to  sell 
coming  from  the  judgment  and  execution,  and  not  being  measured 
by  his  proceedings  under  the  writ ;  *•  and  according  to  this  rule  if 
property  is  held  under  an  attachment  to  satisfy  a  judgment,  no  levy 
of  execution  beyond  giving  notice  of  salq  is  necessary.*^  Other  courts 
hold  that  a  levy  on  land  is  unnecessary  when  the  judgment  is  a  lien 
thereon,  and  hence,  where  land  is  sold  under  execution,  it  is  only  essen- 
tial that  the  requirements  of  the  law  be  observed,  and  that  it  be  fully 
made  known  what  property,  d^^cribing  it  with  sufficient  certainty, 
is  exposed  to  sale,  and  what  the  bidder  who  may  purchase  acquires.* 
It  is  also  very  generally  held  that  a  defendant  in  execution  may  waive 
a  levy  on  the  property  and  an  advertisement  of  it  by  the  sheriff,  and 
such  waiver  will  estop  him  from  objecting  to  the  sale,  and  from  set- 
ting it  aside  after  it  has  been  made.*  In  attachment  cases  a  levy 
on  the  debtor's  property  is  the  one  essential  requisite  to  jurisdiction. 
Without  it  the  court  c^n  proceed  no  further;  with  it  the  court  can 
proceed  to  subject  the  property  to  the  demand  of  the  plaintiff.* 

II.  Leviable  Property 

Personalty 

3.  In  General. — ^Itis  a  general  principle  that  all  goods  and  chattels, 
of  whatever  description,  if  the  property  of  the  debtor,  may  be  taken 

18.  Maddox  v.  Sullivan,  2  Rich.  Eq.  Warehouse  Ass'n,  122  CaL  468,  55 
(S.  C.)  4,  44  Am.  Dec.  234.  Pac.  253,  68  A.  S.  R.  47. 

19.  Conroy  v.  Woods,  13  Cal.  626,  1.  Folsom  v.  Carli,  6  Minn.  333,  80 
73  Am.  Dec.  605;  Hnnt  v.  Loucks,  38  Am.  Dec.  429;  Farrier  v.  Houston,  100 
Cal.  372,  99  Am.  Dec.  404;  Blood  v.  N.  C.  369,  6  S.  E.  72,  6  A.  S.  R.  597. 
Light,  38  Cal.  649,  99  Am.  Dec.  441  2.  Oreer  v.  Wintersmith,  85  Ky.  516, 
and  note;  Slattery  v.  Jones,  96  Mo.  4  S.  W.  232,  7  A.  S.  R.  613;  Trovillo 
216,  8  S.  W.  554,  9  A.  S.  R.  344;  Den  v.  Tilford,  6  Watts  (Pa.)  468,  31  Am. 
V.  Durham,  29  N.  C.  151,  45  Am.  Dec.  Dec.  484. 

512.  3.  Cooper  v.  Revnolds,  10  Wall.  308, 

Note:  33  AnL  Dec.  697,  698.  19  U.  S.  (L.  ed.)  931;  Rice  v.  Barnard, 

.    20.  McFall    V.    Buckeye    Grangers'   20  Vt.  479,  50  Am.  Dec.  54. 
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in  execuidon.*  In  fact  at  common  law,  from  which  was  derived  the 
writ  of  fieri  facias,  so  little  mercy  was  extended  to  the  debtor  that 
even  his  wearing  apparel  might  be  taken,  provided  that  in  doing  so 
the  sheriff  was  not  obliged  to  strip  it  from  his  back.*  In  a  spirit  of 
greater  tenderness  to  the  debtor,  however,  most  jurisdictions  have,  by 
express  statutory  enactment,  rendered  exempt  from  seizure  and  sale 
on  execution  certain  kinds  or  species  of  property,*  and  a  sheriff  or  other 
officer  has  no  right  to  take  from  a  debtor,  by  virtue  of  process  against 
him,  such  of  his  property  as  is  thus  by  law  exempted  from  execution.^ 
In  most  jurisdictions  the  power  to  attach  on  mesne  process  does  not 
exist  at  common  law,  but  is  given  by  statute,*  and  where  the  right  of 
attachment  prevails,  it  is  very  generally  provided  that  whatever  may 
be  seized  and  sold  on  execution  may  be  attached,*  and  an  attachment 
can  be  levied  only  on  such  property  as  is  the  subject  of  levy  and  sale 
under  execution.**  Accordingly,  property  which  is  exempt  from  levy 
under  execution  is  likewise  exempt  from  attachment,  though  the  statu- 
tory exemption,  in  terms,  is  confined  to  executions,  for,  as  the  object 
of  an  attachment  is  to  take  property  to  be  sold  on  execution  in  satis- 
faction of  the  judgment  which  may  be  recovered,  chattels  which 
cannot  lawfully  be  seized  and  sold  on  execution  cannot  lawfully  be 

4.  Turner  v.  Fendall,  1  Cranch  117,       6.  See  EIxbmptions,  voL  11,  p.  487 
2   U.   S.    (L.  ed.)    63;   Bickerstaff  v.   et  seq. 

Doub,  19  Cal.  109,  79  Am.  Dec.  204;  7.  Kiff  v.  Old  Colony,  etc.,  R.  Co., 
Matteucei  v.  YHielan,  1231  Cal.  312,  55  117  Mass.  591,  19  Am.  Rep.  429;  Peo- 
Pac.  990,  69  A.  S.  R.  60;  Huebler  v.  pie  v.  Clements,  68  Mich.  655,  36  N. 
Smith,  62  Conn.  186,  25  Atl.  658.  36  W.  792,  13  A.  S.  R.  373. 
A.  S.  R.  337;  Hanna  v.  Bry,  5  La.  8.  See  Attachment,  vol.  2,  p.  801. 
Ann.  651,  52  Am.  Dec.  60G;  Foster  9.  McCreery  v.  Bemey  Nat.  Bank, 
V.  Wiley,  27  Mich.  244,  15  Am.  Rep.  116  Ala.  224,  22  So.  577,  67  A.  S.  R. 
185;  Vandeihorst  v.  Bacon,  38  Mich.  105;  Bolander  v.  Gentry,  36  Cal.  105, 
669,  31  Am.  Rep.  328;  Minor  v.  95  Am.  Dec.  162;  Morey  v.  Hoyt,  62 
Natchez,  4  Smedes  &  M.  (Miss.)  602,  Conn.  542,  26  Atl.  127, 19  L.R.A.  611; 
43  Am.  Dec.  488;  Hoover  v.  Jones,  Norton  v.  Hixon,  25  HI.  439,  79  Am. 
84  Neb.  662,  121  N..W.  975,  133  A.  S.  Dec.  338;  Southern  Bank  v.  Wood,  14 
R.  647,  18  Ann.  Cas.  1126;  Rogers  v.  La.  Ann.  554,  74  Am.  Dec.  446;  Mount 
Elliott,  59  N.  H.  201,  47  Am.  Rep.  v.  Harris,  1  Smedes  &  M.  (Miss.)  185, 
192;  Andrews  v.  Durant,  11  N.  Y.  35,  40  Am.  Dec.  89;  Spencer  v.  Blaisdell, 
62  Am.  Dec.  55;  Mebane  v.  Mebane,  4  N.  H.  198,  17  Am.  Dec.  412;  Rogers 
39  N.  C.  131,  44  Am.  Dec.  102 ;  Mac-  v.  ElHott,  59  N.  H.  201,  47  Am.  Rep. 
Laren  v.  Kramar,  26  N.  D.  244,  144  192;  Harris  v.  Daugherty,  74  Tex.  1, 
N.  W.  85,  50  L.R.A.(N.S.)  714;  Hop-  11  S.  W.  921,  16  A.  S.  R.  812;  Phil- 
kins  V.  Forsyth,  14  Pa.  St.  34,  53  Am.  lips  v.  Eggert,  133  Wis.  318,  113  N. 
Dec.  513;  Mason  v.  Vance,  1  Sneed  W.  686,  126  A.  S.  R.  963. 
(Tenn.)  178,  60  Am.  Dec.  144:  Ander-  10.  Roby  v.  Labuzan,  21  Ala.  60, 
son  v.  Land,  5  Wash.  493,  32  Pac.  107,  56  Am.  Dec.  237;  Goode  v.  Longmire, 
34  A.  S.  R.  875;  Grace  v.  MitcheU,  31  35  Ala.  668,  76  Am.  Dec.  309;  Jen- 
Wis.  533,  11  Am.  Rep.  613.  nings  v.  Mcllroy,  42  Ark.  236,  48  Am. 

6.  Hanna  v.  Bry,  5  La.  Ann.  651,  Rep.  61;  Myers  v.  Mott,  29  Cal.  359, 
52  Am.  Dec.  606.     See  infra,  par.  5.   89  Am.  Dec.  49. 
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attached.**  The  question  of  the  liability  of  property  to  state  attach- 
ment raised  in  a  suit  in  another  state  is  to  be  decided  by  the  effect 
given  to  the  attachment  by  the  laws  of  the  state  where  the  attachment 
was  issued.**  Goods  contained  in  box^  securely  fastened,  so  that 
their  character  is  entirely  concealed,  when  deposited  with  a  third 
person  are  not  liable  to  attachment  by  ordinary  process,  but  may  be 
reached  by  process  against  the  depositary  as  trustee***  Where  prop- 
erty acquired  in  fraud  of  creditors  is  exchanged  for  other  property, 
the  latter,  if  tangible  and  susceptible  of  identification,  may  be  seized 
by  the  creditors.** 

4,  Honey;  Bank  Bills;  Safety  Deposit  Boxes. — ^In  some  of  the  cases, 
especially  the  earlier  one6,  it  has  been  a  vexed  question  whether  money 
can  be  taken  on  attachment  or  execution.  The  current  of  early  Eng- 
lish cases  is  against  the  position  that  it  can  be  so  taken,  for  the  quaint 
reasons  that  it  cannot  be  identified  and  cannot  be  sold.**  To  these 
reasons,  however,  the  American  cases  attach  very  little  weight,  hold- 
ing that  money  may  be  identified  as  well  as  other  property,  though 
not  always  with  equal  facility,  while,  as  respects  a  sale  of  money, 
there  is  no  reason  therefor,  since  money  only  will  satisfy  an  execu- 
tion, and  if  anything  else  be  taken,  it  must  be  turned  into  money, 
and  the  fact  that  the  means  of  converting  a  thing  into  money  need 
not  be  used  can  be  no  adequate  reason  for  refusing  to  take  the  very 
article,  to  produce  which  is  the  sole  object  of  the  execution.**  The 
general  rule  therefore  is  that  money  may  be  taken  and  levied  on,  if 
found  in  the  possession  of  the  defendant,  and  the  officer  can  levy 
on  the  same  without  a  violation  of  the  personal  security  of  the  debtor.*' 
In  some  jurisdictions  statutes  expressly  give  the  sheriff  power  to  seize 
and  take  money  in  execution,*®  although  in  some  cases  he  can  do  so 
only  when  he  can  find  no  other  real  or  personal  estate  of  the  defend- 
ant.** The  fact  that  the  money  which  is  collected  for  the  plaintiff 
is  bank  bills  does  not  affect  the  question.  Bank  bills  pass  and  are 
received  as  money,  though  there  might  sometimes  be  a  greater  incon- 

11.  Goodwin  v.  Claytor,  137  N.  C.  16  Pick.  (Mass.)  667,  28  Am.  Dec 
224,  49  S.  E.  173,  107  A.  S.  R.  479,  266;  Dolby  v.  Mullins,  3  Humph. 
67  L.R.A.  209;  Kilbum  v.  Demming,    (Tenn.)  437,  39  Am.  Dee.  180. 

2  Vt.  404,  21  Am.  Dec.  543.  17.  Green   v.  Palmer,  15  Cal.  411, 

12.  Green  v.  Van  Buskirk,  6  Wall.  76  Am.  Dec.  492 ;  In  re  Nerac,  35  Cal. 
307,  18  U.  S.  (L.  ed.)  599.  See  Con-  392,  95  Am.  Dec.  Ill;  Spencer  v. 
PLiCT  OP  Laws,  vol.  6,  p.  903.  Blaisdell,  4  N.  H.  198,  17  Am.  Dec. 

13.  Hooper  v.  Day,  19  Me.  56,  36  412;  Prentiss  v.  Bliss,  4  Vt.  513,  24 
Am.  Dec.  734.  Am.   Dec.   631.     See  next  succeeding 

14.  Abney  v.  E^ingsland,  10  Ala.  355,  paragraph. 

44  Am-  Dec.  491.  18.  Russell  v.  Lawton,  14  Wis.  202, 

15.  Prentiss  v.  Bliss,  4  Vt.  513,  24  80  Am.  Dec.  769. 

Am.  Dec.  631.  19.  Rudy  v.  Com.,  35  Pa.  St.  166, 

16.  Turner  v.  Fendall,  1  Crunch  117,   78  Am.  Dec.  330. 
2  U.  S.  (L.  ed.)  53;  Sheldon  v.  Root, 
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venience  in  subjecting  bills  to  the  process  of  attachment  or  execution 
than  specie,  as  they  are  not  always  true  representatives  of  the  latter 
at  their  nominal  value.*®  Treasury  notes  of  the  United  States,  in  the 
possession  of  a  defendant,  are  of  course  likewise  subject"  to  execution 
or  attachment.^  Money,  deposited  in  a  bank,  has,  however,  been 
held  not  subject  to  levy  under  execution,*  especially  where  certificates 
of  deposit  have  been  issued  therefor,  since  thereby  the  bank  becomes 
liable,  not  to  refund  the  specific  money  deposited,  but  to  pay  its 
amount  to  the  holder  of  the  certificates  on  their  presentation.'  On 
the  other  hand,  it  seems  that  a  sheriflF  charged  with  the  service  of  a 
writ  of  attachment  or  an  execution  has  authority  to  attach  or  to  levy 
on  a  sealed  parcel  or  a  safety  deposit  box,  and  contents  belonging  to 
the  defendant,  if  he  is  able  to  find  the  same  within  his  precinct.* 

5.  Property  in  Use  or  Possession  of  Debtor. — It  is  stated  in  Coke's 
Institutes  that  a  horse,  when  a  man  or  woman  is  riding  on  him,  or 
an  ax  in  a  man's  hand  cutting  wood,  are  for  that  time  privileged, 
and  cannot  be  distrained.  By  analogy  to  this  doctrine  it  has  some- 
times been  attempted  to  lay  down  the  broad  general  rule  that  what> 
e\'er  is  in  a  person's  actual  manual  possession  and  use  cannot  be 
levied  on  or  seized  under  process.*  It  is  very  clear,  however,  that  the 
passage  from  Coke  just  referred  to  does  not  justify  such  a  sweeping 
generalization  for  it  is  confined  to  distress  for  rent  or  of  beasts  dam- 
age feasant,  and,  moreover,  a  careful  review  of  the  decided  cases  soon 
discloses  that  many  things  can  be  taken  on  execution,  which  cannot, 
under  like  circumstances,  be  distrained.  For  example,  despite  the 
rule  of  the  English  law  of  distress  it  has  been  held  tliat  an  execution 
can  be  levied  on  a  horse  being  ridden  at  the  time  by  the  owner,*  and 
it  has  been  intimated  that  a  stage  coach  is  liable  to  attachment  even 
though  in  actual  use  at  the  time.^  An  obvious  distinction  between 
the  cases,  which  has  been  said  to  furnish  the  reason  for  the  difference, 
is,  that  making  distress  is  the  act  of  the  party  himself,  to  whom  the 
law  intrusts  to  some  extent  the  power  of  self-redress,  whereas  a  seizure 
on  execution  is  the  act  of  an  indifferent  minister  of  the  law,  not  prob- 
ably di^osed  to  make  an  unnecessary  seizure,  or  to  make  it  at  an 

20.  Spencer  ▼.   Blaisdell,   4  N.   H.  70  Am.  Dec.  655. 

198, 17  Am.  Dec.  412;  Princeton  Bank  4.  Tillinghast  v.  Johnson,  34  R.  L 

V.  Crozer,  22  N.  J.  L.  383,  53  Am.  136,   82   Atl.   788,   Ann.   Cas.   1914A 

Dec.  254;  Prentiss  v.  Bliss,  4  Vt.  513,  960  and  note,  41  L.R.A.(N.S.)  764. 

24  Am.  Deo.  631.  5.  Mack  v,  Paiks,  8  Gray  (Mass.) 

Note :  52  Am.  Dec.  452.  517,  69  Am.  Dec.  267. 

1.  State  V.  LawBon,  7  Ark.  391,  46  Note:  38  Am.  Dec  709,  710. 

Am.  Dec.  293.  6.  State  v.  Dilliard,  25  N.  C.  102, 

2.  De  R  niter  v.  De  Ruiter,  28  Ind.  38  Am.  Dec.  708.    See  Landlord  and 
App.  9,  62  N.  E.  100,  91  A.  S.  R.  Tenant,  vol.  16,  pp.  1010-1011. 

107.  7.  Potter  v.  Hall,  3  Pick.   (Mass.) 

3.  McMnllan  v.  Richards,  9  Cal.  365,  368,  15  Am.  Dee.  226. 
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unseaBonable  period.^  At  the  same  time  it  is  unquestionably  true 
that  a  man's  clothes  cannot  be  taken  off  his  back  in  execution  of  a 
fieri  facias,*  nor  is  money  or  property  in  a  man's  pockets  liable  to 
seizure  under  attachment.  ^^  So  in  general  it  may  be  stated  that  an 
officer  has  no  right  to  attach  articles  worn  on  the  person  of  the  debtor 
as  part  of  his  dress  or  apparel  at  the  time  the  attachment  is  made. 
For  instance  a  watch  which  a  debtor  is  wearing  on  his  person  is  not 
liable  to  attachment,  and  an  officer  who,  on  its  being  handed  to  him 
to  look  at,  severs  it  from  the  owner's  person  by  forcibly  breaking 
the  silk  guard  to  which  it  is  attached,  and  which  passes  around  his 
neck,  is  a  trespasser  ab  initio,  and  liable  for  the  value  of  the  watch.  ^^ 
The  main  ground  on  which  this  and  similar  holdings  rest  is  that  it 
would  tend  directly  to  a  breach  of  the  peace  if  articles  thus  situated 
were  allowed  to  be  taken  from  the  hands  of  a  debtor. *•  One  cannot, 
however,  claim  exemption  from  seizure  under  execution  of  coin  con- 
tained in  a  bag  and  held  in  his  hand,  even  though  he  might  so  claim 
as  to  money  on  his  person.  Thus  situated,  the  coin  is  Uke  a  horse 
held  by  its  bridle,  subject  to  seizure  under  execution  against  itg 
owner.  ^^ 

6.  Intoxicating  Liquors. — The  authorities  on  the  question  of  the 
right  of  a  creditor  to  have  an  attachment  or  execution  levied  on  intoxi- 
cating liquors  in  the  possession  of  his  debtor  are  not  harmonious. 
This  lack  of  harmony  is  based  on  a  difference  of  opinion  among  the 
various  courts  as  to  whether  statutes  regulating  and  restricting  the 
sale  of  intoxicating  liquors  are  applicable  to  a  judicial  sale,  such  a 
sale  being  necessary  to  make  the  execution  of  a  .final  judgment  in 
an  attachment  suit  or  the  levy  of  an  ordinary  execution  of  any  avail. 
In  a  number  of  jurisdictions  the  right  to  levy  legal  process  on  intoxi- 
cating liquors  for  the  debts  of  the  owner  has  been  denied  on  the 
ground  that,  as  the  sale  thereof  is  prohibited,  except  by  those  duly 
licensed,  an  officer  of  the  law,  not  coming  within  such  exception,  can- 
not make  his  seizure  effectual  by  judicial  sale.^*  And,  for  the  same 
reason,  the  right  to  attach  such  liquors  for  the  owner's  debts  has  been 
denied  under  a  law  declaring  all  liquors  contraband,  unless  sold  by 
a  state  dispensary,  notwithstanding  the  hquor  is  seized  in  the  orig- 
inal parkages.^^    On  the  contrary,  other  jurisdictions  take  the  view 

8.  State  V.  Billiard,  25  N.  C.  102,  18.  Green  v.  Palmer,  16  CaL  411, 
38  Am.  Dec.  708.  76  Am.  Dec.  492. 

9.  Alack  V.  Parks,  8  Gray  (Mass.)  14.  Hines  v.  Stahl,  79  Kan.  88,  99 
517,  69  Am.  Dec.  2G7.  Pac.  273,  131  A.  S.  R.  280,  17  Ann. 

10.  Green,  v.  Palmer,  15  Cal.  411,  Cas.  298  arid  note,  20  L.R.A.(N.S.) 
76  Am.  Dec.  492;  Commercial  Exch.  1118  and  note;  Kiff  v.  Old  Colony, 
Bank  v.  McLeod,  65  la.  665,  19  N.  W.  etc.,  Co.,  117  Mass.  691,  19  Am.  Rep. 
329,  22  N.  W.  919,  54  Am.  Rep.  36.  429. 

11.  Mack  V.  Parks,  8  Gray  (Mass.)  15.  Lanahan  v.  Bailey,  53  S.  C.  489, 
517,  69  Am.  Dec.  267.  31   S.   E.   332,  69  A.   S.  R.   884,  42 

12.  Note :  38  Am.  Dec.  709.  L.R.A.  297. 
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that  an  exception  should  be  read  into  statutes  affecting  the  sale  of 
intoxicating  liquors  so  as  to  exclude  from  their  operation  as  not  com- 
ing within  the  spirit  of  the  law  sales  made  in  the  execution  of  legal 
process,  and  that,  therefore,  intoxicating  liquors  are  subject  to  the 
levy  of  an  execution  or  an  attachment**  Beer  in  a  state  of  inter- 
mediate fermentation  has  been  held  not  subject  to  levy  under  judicial 
process  on  the  ground  that  property  that  has  not  a  salable  quality 
is  not  subject  to  seizure  under  judicial  process.*' 

7.  Seats  in  Stock  Exchange;  Personal  Privileges. — The  nature  of 
a  seat  in  an  exchange  as  property  which  may  be  subjected  to  the  debts 
of  the  owner  and  the  methods  by  which  creditors  may  reach  it  are 
treated  in  another  place.*'  It  may  also  be  observed  that  there  are 
many  privileges  which  a  man  may  possess  that  are  valuable  to  him, 
which  do  not  fall  within  the  definition  of  property,  and  which  may 
be  enjoyed,  but  cannot  be  subjected  to  the  payment  of  debts.  Thus, 
it  has  been  said,  a  liquor  dealer,  a  peddler  or  an  auctioneer  may  be 
licensed  to  carry  on  his  vocation  within  a  certain  district,  for  which 
he  may  pay  a  stipulated  sum  of  money,  but  although  the  profits  aris- 
ing from  the  privilege  of  exercising  the  right  may  be  very  great  yet 
such  a  privilege  is  not  liable  to  be  seized  and  sold  in  satisfaction  of 
debts.  Similarly  the  attorney  and  the  physician  are  license<\  to  prac- 
tice their  professions,  and  it  costs  money  to  obtain  such  a  privilege^ 
but  although  it  may  be,  and  is,  a  valuable  right,  yet  such  a  right  can- 
not be  taken  and  sold  in  satisfaction  of  a  debt.*'  It  has  likewise  been 
held  that  a  perpetual  scholarship  in  a  college,  granted  in  considera- 
tion of  a  donation  thereto,  entitling  the  donor  to  keep  one  pupil  in 
the  college  free  of  charge,  is  not  such  property  as  can  be  tc^en  and 
sold  for  debt.'^  On  the  other  hand,  it  seems  that  a  pew  in  a  church 
may  be  levied  on  or  attached  on  mesne  process.* 

8.  Patents  and  Copyrights;  Unpubli^ed  Manuscripts. — A  patent 
right  is  not  tangible  property,  but  is  an  incorporeal  thing,  sub- 
sisting in  grant  from  the  government  of  the  United  States,  and  so 
is  not  generally  deemed  to  be  the  subject  of  seizure  and  sale  by 
execution.*  Nor  for  the  same  reason  is  a  copyright  leviable.'  Such 
rights  are,  however,  subjected  to  some  of  the  legal  incidents  of  own- 
ership of  tangible  property,  such  as  succession  and  transfer,  and 

16.  Nutt  V.  Wheeler,  30  Vt.  436,  73  47  Am.  Rep.  437. 

Am.  Dec.  316.  20.  Cleveland  Nat.  Bank  v.  Morrow, 

Notes;    20   L.R.A.(N.S.)    1119;   17  99  Tenn.  527,  42  S.  W.  200,  63  A.  S. 

Ann.  Caa.  300.  R.  853,  38  L.R.A.  758. 

17.  Note:  20  L.R.A.(N.S.)   1119!    •  1.  See  infra,  pa*.  48. 

18.  Habenicht  v.  Lissak,  78  Cal.  351,  2.  Ager  v.  Murray,  105  U.  S.  126, 
20  Pac.  874,  12  A.  S.  R.  63,  5  L.R.A.  26  U.  S.  (L.  ed.)  942;  Pacific  Bank  v. 
713.  See  Exchangbs,  vol.  10,  pp.  Robinson,  57  Cal.  520,  40  Am.  Rep. 
1206-1210.  120  and  note.     See  also  Patents. 

19.  Barclay  ▼.  Smith,  107  111.  349,  3.  See  Copyright,  vol.  6,  p.  1112, 
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as  it  is  within  the  general  jurisdiction  of  a  court  of  chancery  to 
assist  a  judgment  creditor  to  reach  and  apply  to  the  payment  of 
his  debt  any  property  of  the  judgment  debtor,  which  by  reason  of  its 
nature  only,  and  not  by  reason  of  any  positive  rule  exempting  it  from 
liability  for  debt,  cannot  be  taken  on  execution  at  law,  it  has  been 
held  that  the  right  of  an  inventor  in  his  patent  may  be  reached  and 
sold  on  proceedings  supplementary  to  execution,*  and  it  seems  a  copy- 
right can  be  reached  by  a  creditor's  bill  in  chancery,  although  in 
such  a  case,  the  court  would  probably  have  to  decree  a  transfer  in 
the  mode  pointed  out  in  the  Acts  of  Congress  dealing  therewitli.* 
But  although  the  incorporeal  right,  secured  by  statute  to  an  author, 
to  multiply  copies  of  a  map  by  the  use  of  a  plate  engraving  being 
intangible,  and  resting  altogether  in  grant,  is  not  the  subject  of  seizure 
or  sale  at  common  law,  it  appears  that  the  coppef-plate  engraving 
itself,  like  any  other  tangible  personal  property,  is  subject  to  levy 
and  sale  on  execution.*  On  the  ground  that  the  law  cannot  compel 
a  man  to  publish  what  he  does  not  choose  to  publish,  it  has  been 
held  that  the  right  in  unpublished  manuscripts  is  neither  goods  nor 
chattels  subject  to  execution.^ 

9.  Abstract  Books;  Books  of  Account. — On  the  ground  that  a  set  of 
manuscript  abstract  books  is  but  the  unpublished  manuscript  of  an 
author,  ^raluable  only  on  account  of  its  literary''  contents,  it  has  been 
held  that  it  belongs  to  the  class  of  unleviable  property,  such  as  a 
patent  right  or  a  copyright,  which  are  considered  as  incorporeal  or 
intangible  rights.  To  other  courts,  however,  such  books  are  not  so 
intangible  or  incorporeal,  having  a  particular  location  and  being 
capable  of  seizure  and  delivery,  that  they  cannot  be  the  subject  of  levy 
or  of  sale,  especially  where  there  is  a  statute  declaring  that  all  prop- 
erty, real  and  personal,  of  the  judgment  debtor  not  exempt  by  law 
shall  be  liable  to  execution.®  So  it  has  been  held  that  books  and 
maps  containing  a  record  of  the  land  titles  in  a  certain  county,  which 
have  been  mortgaged  to  secure  a  loan,  may  be  sold  in  case  of  default 
in  payment,  although  the  abstract  and  indices  were  prepared  by  the 
mortgagor,  and  have  no  value  unconnected  with  the  right  to  use 
them.®  Books  of  account  and  trial  balances  have  been  said  not  to 
be  property  of  so  tangible  a  character  that  they  can  be  made  sub- 
ject to  levy,  and  assuredly  the  credits  shown  by  such  books  and  trial 

4.  Pacific  Bank  v.  Robinson,  57  Cal.   14  U.  S.  (L.  ed.)  528. 

520,    40    Am.    Rep.    120.      See    also  7.  Dart  v.  Woodhouse,  40  Mich.  399, 

Patents.     And  as  to  supplementary  29  Am.  Rep.  544. 

proceedings    in    general,    see    ExEca-  ,    -8.  See  Abstract  op  Title,  vol.  1, 

TiONS,  vol.  10,  p.  1373  et  seq.  p.  90. 

5.  Stephens  v.  Cady,  14  How.  528,  9.  Washington  Bank  v.  Fidelity  Ab- 
14  U.  S.  (L.  ed.)  528.  See  also  Cred-  strac't,  etc.,  Co.,  15  Wash.  487,  40  Pac. 
itors'  Bills,  vol.  8,  p.  14.  103G,  55  A.  S.  R.-902,  37  L.R.A.  115. 

6.  Stephens  v.  Cady,  14  How.  528, 
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balances  cannot  be  made  subject  to  levy  under  attachment  by  seizure 
of  the  books  and  papers,  since  these  are  not  so  intimately  connected 
with  the  demands  charged  therein  that  their  seizure  is  equivalent 
to  the  seizure  of  such  demands.^®  It  has  been  said,  however,  that  a 
levy  of  attachment  on  a  defendant's  books  of  account  is  a  levy  on 
the  materials  of  which  they  are  composed,  although  not  on  the  credits 
or  accounts  therein  set  forth.^^ 

10.  Growths  or  Crops  Subject  to  Execution. — At  oommon  law  those 
products  of  the  earth  which  are  annual,  and  are  raised  by  yearly 
manurance  and  labor,  and  essentially  owe  their  annual  existence  to 
cultivation  by  man,  termed  "emblements,"  and  sometimes  ''fructus 
industriales,"  are,  even  while  still  annexed  to  the  soil,  treated  as  chat- 
tels, with  the  usual  incidents  thereof  as  to  seizure  on  attachment  dur- 
ing the  owner's  life,  and  transmission  after  his  death.  This  class 
includes  com,  wheat,  rye,  and  other  grains,  potatoes,  garden  vegetables, 
and  the  like.^^  On  the  other  hand,  those  products  which  are  in  their 
nature  the  natural  or  spontaneous  growth  of  the  land,  as  blackberries, 
or  other  produce  of  perennial  bushes,  and  grasses  growing  from  peren- 
nial roots,  and  called,  by  way  of  contradistinction,  "fructus  naturales," 
are  while  unsevered  from  the  soil  considered  as  pertaining  to  the 
realty,  and  as  such  are  not  subject  to  attachment  or  levy  on  execu- 
tion.*' A  possible  exception  to  this  classification  is  the  case  of  hops 
on  the  vines,  which  have  been  held  to  be  personal  chattels  and  sub- 
ject to  levy  and  sale  as  such.  The  ground  on  which  this  seems  to 
be  held  is  that  although  the  roots  of  hops  are  perennial,  the  vines 
die  yearly,  and  the  crop  from  the  new  vines  is  wholly  or  mainly 
dependent  on  annual  cultivation.^*  As  respects  the  fruits  of  trees, 
the  common  law  rule  is  that  they  are  fructus  naturales,  incidents 
to  the  land  in  which  they  are  nourished,  and  so  not  subject  to  levy 

10.  Rosenthal  V.  Dickerman,  98  Mich.  16  Pa.  St.  175,  55  Am.  Dec.  490; 
208,  57  N.  W.  112,  39  A.  S.  R.  535,  Pattison's  Appeal,  61  Pa.  St  294,  100 
22  L.R.A.  693.  Am.  Dec.  637. 

11.  Goodbar  v.  Lindsley,  51  Ark.  Notes:  55  Am.  Dec.  162;  23  L.R.A. 
380, 11  S.  W.  577,  14  A.  S.  R.  54.  258  et  seq. 

12.  PoUey  v.  Johnson,  52  Kan.  478,  See  also  Crops,  vol.  8,  p.  357. 

35  Pac.  8,  23  L.R.A.  258  and  note;  13.  Sparrow  v.  Pond,  49  Minn.  412, 
Thompson  v.  Craigmyle,  4  B.  Mon.  52  N.  W.  36,  32  A.  S.  R.  571, 16  L.R.A. 
(Ky.)  391,  41  Am.  Dec.  240;  Coombs  103  and  note;  Norris  v.  Watson,  22 
V.  Jordan,  3  Bland.  (Md.)  284,  22  Am.  N.  H.  364,  55  Am.  Dee.  160;  Rogers 
Dec.  236 ;  Heard  v.  Fairbanks,  5  Mete.  v.  Elliott,  59  N.  H.  201,  47  Am.  Rep. 
(Mass.)  Ill,  38  Am.  Dec.  394;  Pen-  192. 

hallow  v.  Dwigbt,  7  Mass.  34,  5  Am.       14.  Coombs    v.    Jordan,    3    Bland 
Dec.  21;  Sims  v.  Jones,  54  Neb.  769,    (Md.)  284,  22  Am.  Dec.  236;  Sparrow 
75  N.  W.  150,  69  A.  S.  R.  749;  Whip-   v.  Pond,  49  Minn.  412,  52  N.  W.  36, 
pie  V.  Foot,  2  Johns.  (N.  Y.)  418,  3  32  A.  S.  R.  571, 16  L.R.A.  103. 
Am.  Dec.  442;  Smith  v.  Tritt,  18  N.  C. 
241,  28  Am.  De^  565 ;  Bear  v.  Bitzer, 
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on  execution  or  attachment,  even  though  growing  on  cultivated  trees. ^* 
On  the  ground,  however,  that  the  true  test  in  determining  whether  a 
crop  is  subject  to  execution  is  not  whether  it  is  produced  by  perennial 
roots  but  whether  it  is  produced  chiefly  by  the  manurance  and  indus- 
try of  the  owner,  it  has  been  held  that  a  growing  crop  of  peaches 
or  other  fruit  requiring  periodical  cultivation  is  fructus  industriales 
and  personal  property,  and  may  be  taken  in  execution  as  such.^*  Of 
course,  as  soon  as  fruit,  grass  or  any  other  natural  product  of  the  soil 
is  severed  therefrom  it  becomes  personalty  and  is  then  subject  to  seiz- 
ure and  sale  as  such.*'  As  a  general  rule  a  growing  crop  is  subject 
to  levy  on  execution  no  matter  how  immature  its  state  and  regardless 
of  the  amount  of  labor  required  for  its  cultivation  to  maturity.*®  In 
many  jurisdictions,  however,  it  is  provided  that  while  immature  grow- 
ing crops  may  be  levied  on,  their  sale  is  prohibited  until  they  are 
ripe  and  fit  to  be  harvested.*®  But  if  a  saJe  is  permitted  prior  to 
their  ripening  they  are  regarded  as  being  in  custodia  legis  until  they 
ripen,  after  which,  a  reasonable  time  will  be  allowed  for  their  re- 
moval.'*^ In  some  jurisdictions  statutes  exist  denying  the  right  of  a 
creditor  to  levy  on  a  standing  crop  until  after  such  crop  is  mature.* 
11,  Fixtures. — ^It  is  very  generally  held  that  fixtures  which  a  ten- 
ant has  the  right  to  remove  may  be  levied  on  under  an  attachment 
or  on  execution  as  personal  property.*  Thus,  where  the  owner  of  real 
property  agreed  with  his  tenant  that  the  latter  should  retain  the  own- 
ership of  vault  doors  and  an  iron  partition  with  the  privilege  of  re- 
moval, they  were  held  to  be  subject  to  levy  and  sale  on  execution 
against  the  tenant.*  So  a  house  or  other  building  which  the  owner 
of  land  agrees  shall  belong  to  another  is  subject  to  attachment  or  exe- 
cution against  the  latter.^    But  a  creditor  by  the  levy  of  an  execution 

15.  Sparrow  v.  Pond,  49  Minn.  412,  (Mass.)  Ill,  38  Am.  Dee.  394;  Spar- 
52  N.  W.  36,  32  A.  S.  R.  571,  16  row  v.  Pond,  49  Minn.  412,  52  N.  W. 
L.R.A.  103  and  note.  36,  32  A.  S.  R.  571,  16  L.R.A.  103. 

Notes:   55  Am.  Dec.  162,  163;   23  20.  Smith  v.  Tritt,  18  N.  C.  241,  28 

L.B.A.  258,  259.  Am.  Dec.  565. 

16.  Pumer  v.  Piercy,  40  Md.  212,  1.  Edwards  v.  Thompson,  85  Tenn. 
17  Am.  Rep.  591;  State  v.  Fowler,  88  720,  4  S.  W.  913,  4  A.  S.  R.  807. 
xMd.  601,  42  Atl.  201,  71  A.  S.  R.  452  Notes:  55  Am.  Dec.  163;  23  L.R.A. 
and  note,  42  L.R.A.  849;   Arnold  v.  263. 

Fowler,  94  Md.  497,  51  Atl.  299,  89       2.  Morey  v.  Hoyt,  62  Conn.  642,  26 
A.  S.  R.  444.  Atl.  127,  19  L.R.A.  611. 

Note:  55  Am.  Dec.  162.  Note:  L.R.A.1915E  829,  830. 

17.  Barrett  v.  White,  3  N.  H.  210,  As  to  what  kind  of  fixtures  are  re- 
14  Am.  Dec.  352;  Rogers  v.  Elliott,  movable  generally,  see  Fixtures,  voL 
59  N.  H.  201,  47  Am.  Rep.  192.  11,  p.  1057. 

Note :  23  L.R.A.  259.  3.  Broaddus  v.  Smith,  121  Ala.  335, 

18.  Polley  V.  Johnson,  52  Kan.  478,  26  So.  34,  77  A.  S.  R.  61. 

35  Pac.  8,  23  L.R.A.  258  and  note.  4.  Foster  v.  Mabe,  4  Ala.  402,  37 

Note:  55  Am.  Dec.  162.  Am.   Dec.   749;    Doty   v.    Gorham,   5 

.    19.  Heard    v.    Fairbanks,    5    Mete.    Pick.  (Mass.)  487,  10  Am.  Dec.  417. 
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on  a  tenant's  fixtures  acquires  no  greater  rights  therein  or  to  remove 
the  same  than  the  tenant  had.  Hence,  it  has  heen  held,  after  a  tenant 
removes  from  leased  property  leaving  his  improvements,  a  creditor 
with  an  execution  against  him  obtains  no  rights,  even  if  the  tenant 
could  have  removed  such  improvements.*  Property  set  up  in  a  leased 
building  for  the  purpose  of  enabling  the  owner  to  carry  on  his  trade 
or  business,  such  as  the  vats,  tables,  partitions,  etc.,  oi  a  soap  boiler, 
machinery  for  spinning  flax  and  tow,  or  carding  machines  erected 
in  a  manufactory  for  the  purpose  of  carrying  on  carding,  is,  if  easily 
removed,  generally  deemed  to  be  personal  property  and  leviable  on 
as  such.*  However,  property  which  is  placed  upon  and  securely  at- 
tached to  land,  such  as  an  engine,  with  its  boiler  and  attachments, 
or  cast-iron  stoves  fixed  to  the  brickwork  of  the  chimney  of  a  house 
constitutes  a  part  of  the  realty,  and  therefore  is  not  liable  to  seizure 
and  sale  under  execution  as  personalty.^  In  fact  it  has  been  held 
that  if  an  engine  and  boiler  or  other  necessary  machinery  have  been 
bought  by  the  owner  of  a  mill,  and  hauled  into  the  mill-yard  with 
the  bona  fide  intention  of  attaching  them  to  the  mill,  and  they  are 
necessary  for  the  purpose  for  which  they  are  to  be  used,  they  must 
be  regarded  as  a  part  of  the  realty,  even  before  they  are  actually 
attached,  and  so  are  not  liable  to  the  levy  of  an  execution  as  personal 
property.*  It  seems  that  an  article  temporarily,  tortiously  or  accident- 
ally severed  from  realty  does  not  on  that  account  become  liable  to 
execution  if  it  was  before  exempt.  Thus,  it  has  been  held,  a  church 
bell  does  not  cease  to  be  a  fixture,  and  become  subject  to  levy  of  exe- 
cution as  personal  property,  by  being  removed  from  the  belfry  in  an 
old  church  edifice  and  placed  in  a  temporary  framework  on  the  church 
lot,  and  there  used  for  church  purposes,  with  the  intention  on  the 
part  of  the  authorities  of  the  society  to  place  it  permanently  in  the 
tower  of  a  new  church  edifice  in  process  of  erection.^  Likewise,  it 
has  been  decided  that  the  washing  out  of  a  mill  by  flood,  of  an  engine, 
boiler,  burrs  and  mill-irons,  which  were  fixtures  in  the  mill,  does  not 
convert  them  into  personal  property ;  and  when  thus  washed  out  they 
are  not  subject  to  the  levy  of  an  execution.** 

5.  Friedlander  v.  Ryder,  30  Neb.  783,  .    Note :  1  British  RuL  Cas.  986. 

47  N.  W.  83,  9  L.R.A.  700.  8.  Voorhis  v.  Freeman,  2  Watts  ft 

6.  Taffe  v.  Wamick,  3  Blackf.  S.  (Pa.)  116,  37  Am.  Dec.  490;  Patton 
(Ind.)  Ill,  23  Am.  Dec.  383;  Cresson  v.  Moore,  16  W.  Va.  428,  37  Am.  Rep. 
V.  Stout,  17  Johns,  (N.  Y.)  116,  8  Am.  789;  McFadden  v.  Crawford,  36  W. 
Dec.  373.  Va.  671,  15  S.  B.  408,  32  A.  S.  R. 

7.  Giddings  V.   Preedley,  128  Fed.  894. 

355,  63  C.  C.  A.  85,  65  L.R.A.  327;  9.  Dubuque  Congregational  Soc.  v. 

Eoseville  Alta  Min.  Co.  v.  Iowa  Gulch  Fleming,  11  la.  533,  79  Am.  Dec.  511. 

Min.  Co.,  15  Colo.  29,  24  Pac.  920,  22  10.  Patton  v.  Moore,  16  W.  Va.  428, 

A.  S.  R.  373.  37  Am.  Rep.  789. 
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12.  Particular  Estates  or  Interests  in  Personalty. — In  numerous 
decisions  it  has  been  held  that  the  remainder  or  reversion  of  a  live 
chattel,  as  a  slave,  after  a  life  estate  therein,  cannot  be  levied  on  and 
sold  on  an  execution  or  attachment  at  law  during  the  continuance 
of  the  life  estate,  the  reason  being  that,  since  the  life  tenant  is  during 
such  period  the  temporary  owner  of  the  property  and  entitled  to  the 
exclusive  use  and  possession  thereof,  a  violation  of  this  possession, 
either  by  the  remainderman  or  a  third  person,  is  a  trespass,  and  accord- 
ingly the  officer  levying  the  attachment  or  execution  cannot  tak& 
possession  of  the  property  at  the  levy  nor  deliver  it  at  the  sale;  both 
of  which  are  essential  to  a  valid  levy  at  the  common  law.**  More- 
over, it  is  said,  such  a  remainder  or  reversion  is  a  pure  contingency, 
a  bare  possibility  whether  it  will  ever  exist  or  not,  incapable  of  seizure 
by  the  sherifip,  and,  hence,  in  this  respect,  like  a  chose  in  action,  not 
subject  to  execution,  at  the  common  law.**  But  other  courts  have 
held  that  a  vested  remainder  in  slaves  is  the  subject  of  levy  and  sale 
under  execution;  and  that,  as  a  levy  necessarily  implies  a  seizure, 
the  sherifip  may,  by  virtue  of  an  execution  against  the  remainderman, 
take  the  slaves  out  of  the  possession  of  the  tenant  for  life,  retain  the 
custody  and  control  of  them,  and  bring  them  to  the  place  of  sale.** 
In  general,  an  estate  in  personal  property  for  a  limited  period  is 
subject  to  levy  and  sale  under  execution.**  The  lessee  of  personal 
property  has  therefore  an  interest  therein,  subject  to  seizure  and  sale 
in  like  manner  as  the  lessee's  interest  in  realty,  and  the  purchaser's 
right  at  the  sheriff's  sale  continues  until  the  determination  of  the 
lease.**  The  same  general  rule  has  been  followed  as  to  the  attach- 
ment of  a  lessee's  interest  under  a  lease  of  personal  property.**  The 
reversionary  interest  of  a  lessor  has,  however,  been  held  not  to  be 
subject  to  levy  and  sale  on  execution  during  the  continuance  of  the 
lease,  although  in  some  states  it  has  been  found  expedient  to  provide 
for  the  levy  and  sale  of  the  lessor's  interest  by  statute.*^ 

11.  Goode  V.  Long^nire,  35  Ala.  668,  57  Am.  Dec.  157.  See  infra,  par.  24. 
76  Am.  Dec.  309;  Allen  v.  Scurry,  1  13.  Goode  v.  Longmire,  35  Ala.  668, 
Yerg.  (Tenn.)  36,  24  Am.  Deo.  436.  76  Am.  Dec.  309  (discussed  but  not 
See  infra,  par.  77  et  seq.  But  see  decided) ;  Blanton  v.  Morrow,  42  N. 
Lock  wood   V.   Nye,  2   Swan    (Tenn.)  C.  47,  53  Am.  Dec.  391. 

515,  58  Am.  Dec.  73,  wherein  it  is       14.  Abney  v.  Eangsland,  10  Ala.  355, 

held  that  an  interest  in  remainder  in  44  Am.  Dec.  491. 

a  live  chattel  may  be  reached  by  an       15.  Smith  v.  Niles,  20  Vt.  315,  49 

attachment  bill  in  equity.     See  also  Am.  Dec.  782. 

McLeod  V.  Pearce,  9  N.   C.  110,  11       Note:  15  Ann.  Cas.  868. 

Am.  Dec.  742,  wherein  the  court  found       See  infra,  par.  66. 

it  unnecessary  to  decide  whether  such       16.  Note:  17  L.B.A.(N.S.)   843. 

an  interest  in  a  negro  could  be  sold       17.  Smith  v.  Niles,  20  Vt.  315,  49 

by  fl.  fa.  Am.  Dee.  782. 

12.  Sale  V.  Saunders,  24  Miss.  24, 
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« 

Realty  and  Estates  Therein 

13.  In  General. — ^It  was  a  well-settled  principle  of  the  common  law 
of  England  that  the  real  estate  of  a  debtor  could  not  be  taken  in 
execution  at  the  suit  of  a  citizen  creditor,  and  sold  for  the  satisfaction 
of  the  debt  This  rule  was  considered  as  a  fair  and  necessary  result 
from  the  nature  of  feudal  tenures  according  to  which  all  lands  were 
held.**  In  the  case  of  the  king,  however,  an  execution  always  issued 
against  the  lands  as  well  as  the  goods  of  a  public  debtor,  because  the 
debtor  was  considered  as  being,  not  only  bound  in  person,  but  as  a 
feudatory,  who  held  mediately  or  immediately  from  the  king;  and, 
therefore,  holding  what  he  had  from  the  king,  he  was  from  thence 
to  satisfy  what  he  owed  to  the  king.  At  the  revolution  the  king's 
preference  devolved,  according  to  the  principles  of  the  common  law, 
on  the  state,  whence  it  follows  that  the  liability  of  the  real  estate 
of  a  debtor  to  the  state  to  be  taken  in  execution,  and  the  lien  of 
the  state  incident  to  such  liability,  are  founded  on  the  common  law 
and  the  acts  of  assembly  passed  in  express  relation  to  debts  due  to 
the  state.*'  But  the  general  rule  of  the  common  law  in  regard  to 
the  liability  of  real  estate  to  be  taken  in  execution  as  between  party 
and  party  was  modified  by  a  statute  passed  in  the  year  1285,  which 
made  such  estates  liable  to  be  partially  taken  in  execution.  This 
statute,  which  gave  the  writ  of  elegit,  enlarged  the  remedy  of  the 
creditor  by  declaring  that  when  a  debt  was  recovered  or  damages  ad- 
judged, it  should  be  in  the  election  of  the  plaintiff  to  have  a  fieri  facias, 
or  to  have  all  the  debtor's  chattels  and  the  one  half  of  his  lands  deliv- 
ered to  him  until  the  debt  was  levied  to  a  reasonable  extent:  2  Inst. 
394.2®  Under  this  writ,  therefore,  the  sheriff  could  not  sell  the  land. 
He  could  only  take  possession  of  half  the  debtor's  land,  and  could 
hold  it  no  longer  than  the  profits  would  amount  to  enough  to  satisfy 
the  debt.*  However,  this  judicial  lien  was  afterwards  mainly  fortified 
and  enlarged  by  a  statute  passed  in  the  year  1732  (5  Geo.  II,  c.  7), 
applicable  only  to  the  then  colonies  of  Great  Britain,  which  subjected 
the  whole  of  a  debtor's  real  estate  to  be  taken  in  execution  and  sold 
for  the  payment  of  his  debts.*    But  it  was  not  until  Stat.  1  &  2  Vict., 

18.  Jones  v.  Jones,  1  Bland  (Md.)  20.  Note:  11  Eng.  Rnl.  Cas.  674. 
443,  18  Am.  Dec.  327;  Duvall  v,  1.  Duvall  v.  Waters,  1  Bland  (Md.) 
Waters,  1  Bland.  (Md.)  569,  18  Am.  569,  18  Am.  Dec.  350;  Riggs  v.  Sterl- 
Dec.  350;  Utica  Bank  v.  Mersereau,  ing,  60  Mich.  643,  27  N.  W.  705,  1 
3  Barb.  Ch.  (N.  Y.)  528,  49  Am.  Dec.  A.  S.  R.  554;  McMillan  v.  Davenport, 
189 ;  McMillan  v.  Davenport,  44  Mont.  44  Mont.  23,  118  Pac.  756,  Ann.  Cas. 
23,   118  Pac.   756,   Ann.   Cas.   1912D  1912D  984. 

984;   Drayton   v.   Marshall,  Rice  Eq.  2.  Jones  v.  Jones,  1  Bland   (Md.) 

(S.  C.)  373,  33  Am.  Dec.  84.  443,  18  Am.  Dec.  327;  Coombs  v.  Jor- 

Note:  11  Eng.  Rul.  Cas.  674  et  seq.  dan,  3  Bland  (Md.)  284,  22  Am.  Dec. 

19.  Jones  v.  Jones,  1  Bland  (Md.)  236;  Hanson  v.  Barnes,  3  Gill  &  J» 
443, 18  Am.  Dec.  327.  (Md.)    359,  22  Am.  Dec.  322;  Utica 
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c.  110,  that  a  creditor  was  permitted  to  make  sale  of  his  debtor's  lands 
in  England  to  satisfy  his  debt,  although  it  seems  that  on  an  extent 
under  statutes  merchant  or  statutes  staple  the  debtor  could  be  deprived 
of  the  use  of  all  his  land  for  his  debt  when  he  had  consented  to  the 
judgment  or  lien  under  which  the  possession  was  taken.'  It  thus 
appears  that  it  is  only  in  pursuance  of  statute  la.w  that  the  right  of  the 
creditor  to  have  his  debt  satisfied  by  a  sale  of  his  debtor's  land  ever 
existed  in  this  country  or  in  England.^  In  most  jurisdictions,  how- 
ever, it  is  now  provided  by  statute  that  any  interest  in  real  property, 
legal  or  equitable,  is  subject  to  levy  and  sale  under  execution,*  barring 
of  course  certain  exemptions  which  the  indulgence  of  the  law  allows 
in  particular  classes  of  property  as  homesteads,*  and  Indian  lands.  ^ 

Bank  v.  Mersereau,  3  Barb.  Ch.  (N.  719;  Davia  v.  Owenly,  14  Mo.  170,  55 
Y.)  528,  49  Am.  Deo.  189;  Combs  v.  Am.  Dee.  105;  Stewart  v.  Severance, 
Young,  4  Yerg.  (Tenn.)  218,  26  Am.  43  Mo.  322,  97  Am.  Dec.  392;  Slattery 
Dec.  225.  v.  Jones,  96  Mo.  216,  8  S.  W.  554, 

3.  Riggs  v.  Sterling,  60  Mich.  643,  9  A.  S.  R.  344;  Eneberg  v.  Carter, 
27  N.  W.  705,  1  A.  S.  R.  554.  98  Mo.  647,  12  S.  W.  522,  14  A.  S.  R. 

Note:  11  Eng.  Rul.  Cas.  676.  664;  McMillan  v.  Davenport,  44  Mont. 

4.  Riggs  v.  Sterling,  60  Mich.  643,  23,  118  Pa45.  756,  Ann.   Cas.   1912D 
27  N.  W.  705,  1  A.  S.  R.  554.  984 ;  Rix  v.  Johnson,  5  N.  H.  520,  22 

6.  Freeman  v.  Dawson,  110  U.   S.  Am.  Dec.  472;  Seawell  v.  Cape  Fear 

264,  4  S.  Ct.  94,  28  U.  S.   (L.  ed.)  Bank,  14  N.  C.  279,  22  Am.  Dec.  722; 

141;  Goodbar  v.  Daniel,  88  Ala.  583,  Douglass  v.  Massie,  16  Ohio  271,  47 

7  So.  254,  16  A.  S.  R.  76;  Bagley  v.  Am.  Dec.  375;  Fowler  v.  Trebein,  16 

Ward,  37  Cal.  121,  99  Am.  Dec.  256;  Ohio  St.  493,  91  Am.  Dec.  95;  Bruch 

Meherin  v.  Saunders,  131  Cal.  681,  63  v.  Lantz,  2  Rawle  (Pa.)  392,  21  Am. 

Pae.  1084,  54  L.R.A.  272;  O'Connell  Dee.  458,  overruled  on  another  point 

V.  Taney,  16  Colo.  353,  27  Pac.  888,  by  Bailey  v.  Bowman,  6  Watts  &  S. 

25  A.  S.  R.  275;  Union  Bank  v.  Powell,  (Pa.)  118;  Ammant  v.  New  Alexander, 

3  Fla.  175,  52  Am.  Dec.  367;  Kilgo  v.  etc.,  Turnpike  Road,  13   Serg.  &  R, 

Castleberry,  38  Ga.  512,  95  Am.  Dec.  (Pa.)  210,  15  Am.  Dec.  593;  Swires 

406 ;  Bowman  v.  People,  82  HI.  246,  v.  Brotherline,  41  Pa.  St.  135,  80  Am. 

25  Am.  Rep.  316 ;  Thomas  v.  Kennedy,  Dec.  601 ;  Cain  v.  Maples,  1  Hill  L. 

24  la.  397,  95  Am.  Dec.  740;  Heffer-  (S.  C.)  304,  26  Am.  Dec.  184;  Drayton 

lin  V.  Sinsinderfer,  2  Kan.  401,  85  Am.  v.  Marshall,  Rice  Eq.  (S.  C.)  373,  33 

Dec  593;  Hanna  v.  Spotts,  5  B.  Mon.  Am.   Dec.   84;   Hinson   v.   Hinson,   5 

(Ky.)  362,  43  Am.  Dec.  132;  Thomas  Sneed  (Tenn.)  322,  73  Am.  Dec.  129; 

V.  Record,  47  Me.  500,  74  Am.  Dec.  Stevens  v.  Brown,  3  Vt.  420,  23  Am. 

500;  Swift  V.  Guild,  94  Me.  436,  47  Dec.  215;  PUmpton  v.  Farmers'  Mut. 

Atl.  912,  80  A.  S.  R.  406;  Coombs  v.  Fire  Ins.  Co.,  43  Vt.  497,  5  Am.  Rep. 

Jordan,  3  Bland   (Md.)   284,  22  Am.  297;  Bunker  v.  Rand,  19  Wis.  253,  88 

Dec  236;  Hanson  v.  Barnes,  3  Gill  &  Am.   Dec.    684;    Hammel   v.    Queen's 

J.  (Md.)  359,  22  Am.  Dec  322;  Brin-  Ins.  Co.,  54  Wis.  72,  41  Am.  Rep.  1; 

ley  V.  Mann,  2  Cush.  (Mass.)  337,  48  Doe  v.  Parry,  13  M.  &  W.  356,  14  L. 

Am.  Dec.  669;  Peck  v.  City  Nat.  Bank,  J.  Exch.  20,  U  Eng.  Rul.  Cas.  672 

51  Mich.  353,  16  N.  W.  681,  47  Am.  and  note. 

Rep.  577;  Minor  v.  Natchez,  4  Smedea  6.  See  Homesteads,  vol.  13,  p.  535. 
&  M.  (Miss.)  602,  43  Am.  Dec  488;       7.  MuUen  v.  Simmons,  234  U.  S.  192, 

Arthur  v.   Commercial,  etc,  Bank,  9  34  S.  Ct.  957,  58  U.  S.  (L.  ed.)  1274, 

Smedes  &  M.  (Miss.)  394,  48  Am.  Dec.  See  Indians,  vol.  14,  p.  130  et  seq. 
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Likewise,  of  course,  land  or  any  interest  therein  is  ordinarily  by  stat- 
ute made  subject  to  attachment  on  mesne  process.^  However,  the 
principle  that  an  attachment  can  be  levied  only  on  property  which 
could  be  taken  under  execution,  as  the  final  process  in  the  cause,  applies 
generally  to  realty,  as  well  as  to  personalty.'  Consequently  any  inter- 
est in  real  property  not  the  subject  of  levy  and  sale  under  execution 
-cannot  ordinarily  be  attached.** 

14.  Effect  of  Unrecorded  Conveyances. — A  deed  as  between  the  par- 
ties is  valid  without  registration,  and  vests  an  inchoate  title  in  the 
grantee,  which  is  subject  to  levy  and  sale  by  execution.**  But  in 
many  jurisdictions  it  is  expressly  provided  that  a  conveyance  is  void 
as  against  attaching  and  judgment  creditors  without  notice  where 
such  conveyance  has  not  been  properly  recorded.*'  It  is  well  settled, 
however,  that  actual  possession  of  land  by  a  party  under  an  unrecorded 
deed  is  constructive  notice  of  the  legal  and  equitable  right  of  the  party 
in  possession)  and  possession  by  a  tenant  is  the  same  in  all  respects  as 
if  by  the  party  himself.  It  has  accordingly  been  held  that  a  grantor's 
attaching  creditor  has  constructive  notice  of  the  grantee's  rights  under 
im  unrecorded  deed  of  land  improved  and  fenced,  where  the  grantee 
has  taken  possession  of  the  land  by  his  agent,  who  has  kept  the  place 
in  repair  and  rented  it  as  that  of  the  grantee  to  tenants  who  raised  a 
crop  and  retained  possession  until  the  end  of  the  term,  although,  a 
short  time  before  the  attachment,  they  had  surrendered  the  premises 
and  other  tenants  had  not  yet  been  found  and  placed  in  possession.** 
Moreover,  a  conveyance  is  void,  as  against  attaching  and  judgment 
creditors,  only  when  the  attachment  or  judgment  is  against  the  person 
in  whose  name  the  title  to  the  land  appears  of  record.  Hence,  where 
a  judgment  creditor  attaches  land  to  whi^h  the  judgment  debtor  never 
had  any  title  of  record,  his  only  interest  being  under  a  contract  of 
purchase  which  had  been  previously  assigned,  the  judgment  creditor 
acquires  no  interest  as  against  the  assignee  of  the  contract  of  pur- 

8.  Shirk  v.  Thomas,  121  Ind.  147,  11.  Vance  v.  McNairy,  3  Yerg. 
22N.  E.  976, 16  A.  S.  R.  381j  Tetzloff  (Term.)  171,  24  Am.  Dec.  653  and 
V.  May,  151  la.  441,  131  N.  W.  647,  note. 

Ann.  Cas.  1913A  341;  Lay  v.  Shaub-  12.  Thomas  v.  Burnett,  128  111.  37, 
hut,  6  Minn.  273,  80  Am.  Dee.  446;  21  N.  E.  352,  4  L.R.A.  222;  Lyman  v. 
Blodgett  V.  Perry,  97  Mo.  263,  10  S.  Gaar,  75  Minn.  207,  77  N.  W.  828,  74 
W.  891,  10  A.  S.  R.  307;  Paine  v.  A.  S.  R.  452;  Jackson  v.  Town,  4  Cow. 
Mooreland,  15  Ohio  435,  45  Am.  Dec.  (N.  Y.)  599,  15  Am.  Dec.  405;  Bige- 
685.  But  see  Boyce  v.  Owens,  2  Mc-  low  v.  Topliff,  25  Vt.  273,  60  Am.  Dec. 
Cord  L.  (S.  C.)  208, 13  Am.  Dec.  711,  264.  See  Records.  As  to  withholding 
i^erein  it  is  held  that  the  levy  of  a  a  deed  from  record  as  evidence  of  a 
domestic  attachment  on  land  is  void,  fraudulent    intent,    see    Fraudulent 

9.  See  supra,  par.  3.  Conveyances,  vol.  12,  p.  484. 

10.  Johnson  v.  Whilden,  166  N.  C.  13.  Thomas  v.  Burnett,  128  IlL  37. 
104,  81  8.  B.  1057,  Ann,  Cas.  1916C  21  N.  E.  352,  4  L.R.A.  222. 

783. 
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chase.^^  But,  while  notice  of  an  unrecorded  deed  may  destroy  the 
legal  effect  of  an  attachment  levied  on  land  as  belonging  to  the  grantor, 
knowledge  of  an  intent  to  convey  will  not  produce  this  result.** 

15.  Interests  in  Real  Property  Subject  to  Attachment  or  Execu- 
tion.— The  general  rule,  though  of  statutory  origin,  is  that  all  lands, 
tenements  and  hereditaments  may  be  taken  and  sold  on  execution.** 
These  terms  cover  every  vested  interest  that  a  man  can  have  in  lands, 
or,  as  it  may  be  otherwise  broadly  stated,  they  include  all  possible 
titles  to  lands,  contingent  or  otherwise,  where  there  is  a  real  interest; 
but  where  it  is  unoertain  to  whom  an  estate  will  go,  or  where  it  is 
limited  to  take  effect  on  an  uncertain  event,  it  is  a  mere  contingency, 
not  subject  to  levy  and  sale.*'  Thus,  under  execution  or  attachment, 
a  creditor  may  seize  and  subject  to  his  debt  a  fee  simple,*®  a  base  or 
conditional  fee,**  a  legal  life  estate,*®  or  such  an  interest  in  property 
as  a  right  to  standing  timber.*  An  estate  for  years  in  land  is  also 
subject  to  levy  and  seizure  on  execution,  but  as  personalty  on  a  fieri 
facias  against  the  goods  and  chattels  of  the  debtor,  and  not  as  realty, 
since  a  term  of  years  is  a  chattel  interest.*  A  mere  expectancy  or 
bare  hope  of  succession  to  the  property  of  another,  such  as  may  be 
entertained  by  an  heir  apparent,  is  not  leviable.'  Nor  is  the  right 
of  a  person  having  an  interest  in  land  for  life  to  sell  so  much  as  may 
be  necessary  for  the  satisfaction  of  his  personal  wants  an  interest 
which  can  be  reached  by  his  creditors,  such  a  right  being  purely  per- 
sonal to  the  debtor  and  inuring  to  the  benefit  of  no  one  else.*  It  has 
been  held  that  a  grant  of  all  one's  interest  in  land,  reserving  an 
annual  rent,  payable  to  the  grantor,  his  heirs  and  assigns,  with  the 
proviso  that  if  the  grantee  shall  pay  a  certain  sum  by  instalments 
the  rent  should  cease,  is  a  rent  charge,  and  that  the  interest  of  the 
grantor  may  be  taken  in  execution  and  sold,^  although  it  has  been 

14.  Lyman  v.  Gaar,  75  Minn.  207,  169,  40  S.  E.  656,  93  A.  S.  R.  944, 
77  N.  W.  828,  74  A.  S.  R.  452.  57  L.R.A.  384. 

15.  Gushing  V.  Hurd,  4  Pick.  (Mass.)  Notes:  30  L.R.A.(N.S.)  115;  11 
253,  16  Am.  Dec.  335.  Eng.   Rul.   Cas.  677. 

16.  See  supra,  par.  13.  1.  Pattison's  Appeal,  61  Pa.  St.  294, 

17.  Fallon  v.  Worthington,  13  Colo.  100  Am.  Dee.  637.  See  supra,  par.  10. 
559,  22  Pac.  960,  16  A.  S.  R.  231,  2.  Barr  v.  Doe,  6  Blackf.  (Ind.)  335, 
6  L.R.A.  708;  Patterson  v.  Caldwell,  38  Am.  Dec.  146;  Buhl  v.  Kenyon,  11 
124  Pa.  St.  455,  17  Atl.  18,  10  A.  S.  Mich.  249,  83  Am.  Dec.  738;  Doe  v. 
R.  598 ;  Harrison  v.  Maxwell,  2  Nott  Peters,  44  N.  C.  457,  59  Am.  Dec.  563. 
&  McC.  (S.  C.)  347,  10  Am.  Dec.  611.  See  infra,  par.  66. 

Notes:  44  Am.  Dec.  338;  23  L.R.A.  3.  De  Haas  v.  Bunn,  2  Pa.  St,  335, 
642  et  seq.;  30  L.R.A. (N.S.)    115.       44  Am.  Dec.  201. 

18.  Harrison  v.  Maxwell,  2  Nott  &  4.  Sill  v.  White,  62  Conn.  430,  26 
McC.   (S.  C.)   347,  10  Am.  Dec.  611.  Atl.  396,  20  L.R.A.  32L 

19.  Fordyce  v.  Woman's  Christian  5.  Hurst  v.  Lithgrow,  2  Yeates 
Nat.  Library  Ass'n,  79  Ark.  550,  96  (Pa.)  24,  1  Am.  Dec.  326;  Streaper 
S.  W.  155,  7  L.R.A.(N.S.)  485.  v.  Fisher,  1  Rawle  (Pa.)  155,  18  Am. 

20.  Hutchinson  v.  Maxwell,  100  Va.   Dec.  604. 
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denied  that  a  rent  seek  is  such  an  interest.*  On  the  other  hand,  it 
has  been  held  that  a  statute  allowing  the  creditor  to  take  in  execution 
"all  rights  of  entry  into  land"  refers  to  cases  in  which  the  debtor  has 
been  ousted  or  dispossessed  of  a  freehold,  and  does  not  confer  a  right 
to  take  in  execution  a  right  of  entry  for  breach  of  condition  in  a  deed.^ 
It  has  also  been  held  that  in  the  absence  of  a  statute  to  the  contrary 
a  levy  on  such  an  incorporeal  right  as  a  mere  easement  or  right  of 
passage  is  not  good,  standing  by  itself;  for  it  is  nothing,  except  in 
relation  to  some  actual,  corporeal  property,  of  which  it  is  a  mere 
incident  or  quality.® 

16.  Remainders,  Reversions  and  Executory  Devises. — ^It  is  gener- 
ally held  that  a  vested  remainder  may  be  taken  in  execution,  during 
the  continuance  of  the  preceding  estate,  and  sold  by  virtue  thereof, 
under  a  judgment  against  the  remainderman.*  And  the  undivided 
interests  of  remaindermen  in  a  vested  remainder  are  subject  to  levy  and 
sale  on  execution  for  their  respective  debts.  **l  Likewise,  a  vested 
remainder  in  tail  may  be  levied  on  and  sold  in  execution.^*  The 
same  is  true  of  a  reversion  in  fee  after  a  term  for  years  or  a  life  estate,** 
and  it  has  been  held  that  such  an  interest  may  be  seized  and  sold 
under  execution  though  the  reversion  is  contingent  on  the  happening 
of  events,  which  may  never  occur,  and  though  the  extent  of  interest 
cannot  be  ascertained.*'  As  a  general  proposition,  however,  it  seems 
that  contingent  remainders,  in  which  the  persons  whp  are  to  take 
cannot  be  identified  until  the  termination  of  a  particular  estate,  can- 
not be  taken  and  sold  on  execution  against  any  of  the  persons  who 
may  be  entitied  thereto,  the  reason  for  this  rule  being  that  while  it  is 
unjust  that  one  should  keep  from  his  creditors  property  which  can 
be  fairly  sold  or  applied  to  the  satisfaction  of  his  debts,  it  is  equally 
unjust  that  a  creditor  should  seize  and  destroy  an  interest  of  his  debtor 
which  is  80  uncertain  and  contingent  that  it  cannot  be  fairly  sold 
or  appraised,  since  it  can  be  of  no  present  value  to  anyone,  and  may 
never  be  of  value  to  the  debtor  or  his  assignees.**     Thus,  where  a 

6.  Coombs  V.  Jordan,  3  Bland  (Md.)    C.  65,  68  S.  E.  966,  30  L.R.A.(N.S.) 
284,  22  Am.  Dec.  236.  115   and  note;   Lockwood   v.   Nye,   2 

Notes:  23  L.R.A.  643;  11  Eng.  RuL   Swan   (Tenn.)   515,  58  Am.  Dec.  73. 
Cas.  677.  Notes:  44  Am.  Dec.  338;  23  L.R.A. 

7.  Bangor  v.  Warren,  34  Me.  324,   645;  30  L.R.A.(N.S.)  115. 

56  Am.  Dec.  657.  10.  Deadman  v.  Yantis,  230  111.  243, 

8.  Taylor  v.  Townsend,  8  Mass.  411,  82  N.  E.  592,  120  A.  S.  R.  291, 
5  Am.  Dee.  107.    As  to  the  nature  of  11.  Note:  23  L.R.A.  645. 
easements  generally,  see  Easshents,  12.  Burton  v.   Smith,  13  Pet.  464, 
vol.  9,  p.  735.  10  U.  S.  (L.  ed.)  248;  Dew  v.  Roberts, 

9.  Ducker  v.  Burnham,  146  111.  9,  33  N.  C.  424,  53  Am.  Dec.  419. 

34  N.  E.  558,  37  A.  S.  R.  135 ;  Sytern       Notes :  44  Am.  Dec.  338 ;  23  L.R. A. 
V.  Lee,  115  N.  C.  426,  20  S.  E.  736,   645;  30  L.R.A.(N.S.)  118. 
26  L.R.A.  814:  Harrison  v.  Maxwell,       13.  Note:  23  L.R.A.  645. 
2  Nott  &  Med  (S.  C.)   347,  10  Am.       14.  Smith  v.  Gilbert,  71  Conn.  149, 
Dec.  611;  Walker  v.  Alverson,  87  S.   41  Atl.  284,  71  A.  S.  R.  163;  Baker 
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testator  left  property  to  his  wife  for  life,  which  after  her  death  was 
to  be  divided  equally  between  two  sons,  but  if  either  son  should  die 
before  the  decease  of  his  wife,  leaving  lawful  issue,  such  issue  should 
inherit  in  the  place  of  the  parent  so  deceased,  it  was  held  that  the 
interest  in  remainder  which  such  sons  acquired  was  too  remote  and 
uncertain  to  be  subject  to  attachment^*  In  some  jurisdictions,  how- 
ever, the  local  statutes  authorizing  a  judgment  creditor  to  attach  real 
estate,  or  the  right,  title,  and  interest  of  any  defendant  therein,  are 
interpreted  broadly  enough  to  include  a  contingent  remainder,  and 
in  such  a  case  it  is  held  that  whatever  interest  the  contingent  remain- 
derman has  will  pass  to  the  purchaser  at  the  execution  sale.^*  It  has 
been  held  that  an  executory  devise  is  an  existing  interest,  not  a  bare 
possibility,  and  hence  that  the  interest  of  an  executory  devisee  is 
subject  to  levy  and  sale  on  execution  although  the  previous  estate  is 
not  yet  terminated.^' 

17.  Dower  and  Curtesy  Rights. — ^It  is  very  generally  held  that 
unless  otherwise  regulated  by  statute  the  right  of  a  widow  to  have 
dower  assigned  to  her  out  of  the  lands  of  her  deceased  husband  cannot 
be  attached  or  taken  on. execution  in  an  action  at  law,  since,  previous 
to  the  assignment,  her  interest  is  a  mere  chose  in  action,  nothing  but 
a  right  by  appropriate  proceedings  to  compel  the  assignment  to  be 
made.*®  Nor  is  this  rule  altered  by  the  fact  that  the  widow  is  in 
actual  possesion  with  the  acquiescence  of  the  persons  in  interest.** 
When  dower  is  assigned,  however,  it  becomes  life  estate,  and  may  then 
of  course  be  levied  on  and  sold  on  execution  against  the  doweress.** 
As  respects  curtesy,  where  a  wife  acquires  or  owns  a  freehold  estate 
and  issue  is  bom  alike  capable  of  inheriting,  the  husband  becomes  at 
common  law  a  tenant  by  the  curtesy  initiate,  and  has  an  estate  in 
such  freehold  which  may  be  seized  and  sold  under  execution  for  the 
payment  of  judgments  against  him.*  However,  under  the  married 
women's  property  acts  exempting  the  separate  property  of  a  wife  from 
liability  for  the  debts  of  her  husband  the  rule  is  that  the  contingent 

V.  Copenbarger,  15  HI.  103,  58  Am.  Note:  23  L.R.A.  645. 

Dec.  600 ;  Haward  v.  Peavey,  128  HL  18.  Harper  v.  Clayton,  84  Md.  346, 

430,  21  N.  E.  503,  15  A.  S.  R.  120;  35  Atl.   1083,  57  A.   S.   R.  407,  35 

I                                  Deadman  v.  Yantis,  230  111.  243,  82  L.R.A.   211;   BoTwnan   v.  People,  82 

!                                  N.  E.  592,  120  A.  S.  R.  291  (discussed  lU.  246,  25  Am.  Rep.  316  (discussed). 

not  decided);   Patterson  v.   Caldwell,  Notes:   23  L.R.A.   647;   30   LJUL 

124  Pa.  St.  455,  17  Atl.  18,  10  A.  S.  (N.S.)  117,  118. 

R.  598;  Young  v.  Young,  89  Va.  675,  See  Dower,  vol.  9,  p.  593. 

17  S.  E.  470,  23  L.R.A.  642  and  note.  19.  MoMahon   v.   Gray,   150   Mass. 

Note:  30  L.R.A.(N.S.)  116,  117.  289,  22  N.  E.  923,  15  A,  S.  R.  202, 

15.  Smith  V.  Gilbert,  71  Conn.  149,  5  L.R.A.  748. 
41  Atl.  284,  71  A.  S.  R.  163.  20.  Note:  30  L.R.A.(N.S.)  118. 

16.  Note:  30  L.R.A.(N.S.)  117.  1.  Note:  23  L.R.A.  648.    See  Cu»- 

17.  De  Haas  v.  Bunn,  2  Pa.  St.  335,  test,  voL  8,  p.  411. 
44  Am.  Dec.  201. 
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carter  of  a  husband  in  his  wife's  lands  is  not,  during  the  life  of  the 
wiie,  subject  to  attachment  or  sale  under  execution,  in  the  satisfaction 
of  his  debts.* 

Eqvitable  Inter eeU  and  TruBt  Estates 

18.  In  General. — ^It  is  a  cardinal  principle  of  the  common  law  that 
an  execution  operates  only  on  legal  rights  and  titles,  not  on  equitable 
interests,*  whether  real,*  or  personal.*  Where  this  common  law  rule 
obtains,  therefore,  an  equitable  asset  of  a  debtor  can  be  reached  only 
by  proper  proceedings  in  a  court  of  equity,  and  is  not  subject  to  levy 
and  sale  under  an  execution  at  law  issued  on  a  judgment  recovered 
against  such  debtor,  or  on  a  deficiency  decree  rendered  against  him 
in  a  suit  for  the  foreclosure  of  a  mortgage;  and,  where  such  levies  and 
sales  are  made,  and  deeds  executed,  by  the  sheriff,  they  are  ail  nullities, 
and  vest  no  title  in  the  purchasers.*  Moreover,  where  there  is  a  con- 
temporaneous intermixture  and  mingling  of  legal  and  equitable  inter- 
ests as  in  a  lease  of  real  estate  for  a  term  of  years  with  certain  options 
conferred  on  the  lessee  to  purchase  within  a  stated  time  an  amalgam 
is  created  that  cannot  be  subjected  to  sale  imder  an  execution  at  law 
but  can  be  properly  disposed  of  and  sold  only  under  a  decree  in  equity.^ 
Likewise,  in  the  absence  of  statute  the  rule  obtaining  in  all  jurisdic- 
tions is  that  equitable  interests  are  not  subject  to  attachment*    How- 

2.  Hitz    ▼.    National    Metropolitan  Rep.  316;  Atwater  v.  Manchester  Sav. 
Bank,  111  U.  S.  722,  4  S.  Ct  613,  28   Bank,  45  Minn,  341,  48  N.  W.  187, 
U.  S.  (L.  ed.)   577;  Mattoon  v.  Mc-  12  L.R.A.  741;  Roads  v.  Symmes,  1 
Grew,  112  U.  S.  713,  5  S.  Ct.  369,  Ohio  281,  13  Am.  Dec.  621. 
28  U.  8.  (L.  ed.)  824;  SUl  v.  White,       5.  Harris  v.  Alcock,  10  GiU  &  J. 
62  Conn.  430,  26  Atl.  396,  20  L.R.A.    (Md.)  226,  32  Am.  Dec.  158  and  note; 
321;  Bruce  v.  Nicholson,  109   N.   C.   Rose  v.  Bevan,  10  Md.  463,  69  Am. 
202,  13  S.  E.  790,  26  A.  S.  R.  562;   Dec.  170  and  note. 
Carroll  v.  Sanford,  34  R.  I.  337,  83       Note:  11  Ann.  Cas.  669. 
Ati.  855,  Ann.  Cas.  1914C  1183,  40       6.  Thalheimer  v.   Tischler,  55   Fla. 
LJt^(N.S.)  1204.  796,  46  So.  514,  15  Ann.  Cas.  863, 

Notei  30  LJIA.(N.S0  118.  17  L.R.A.(N.S.)   841;  Harris  v.  Al- 

See  CuBTiST,  vol.  8,  p.  411.  cock,  10  Gill  &  J.  (Md.)  226,  32  Am. 

8.  Van  Ness  v.  Hyatt,  13  Pet.  294,  Dec.  158  and  note;  Cohen  v.  Carroll, 
10  U.  8.  (L.  ed.)  168;  Bljght  v.  Banks,  5  Smedes  &  M.  (Miss.)  545,  45  Am. 
6  T.  B.  Mon.  (Ey.)  192, 17  Am.  Dec.  Dec.  267  and  note;  Pogue  ▼.  Simon, 
136;  Shnte  ▼.  Harder,  1  Yexg.  47  Ore.  6,  81  Pae.  566,  114  A.  S.  R. 
(Tenn.)  3,24Am.Deo.^7;  AyoookT.  903,  8  Ann.  Cas.  474;  Henderson  v. 
Eimhroug^  71  Tex.  330, 12  S.  W.  71,  Henderson,  133  Pa.  St  399,  19  Atl. 

10  A.  S.  B.  745;  Chase  v.  York  Conn-  424,  19  A.  S.  R.  650;  Scott  ▼.  Schol- 
ty  Sav.  Bank,  89  Tex.  316,  36  S.  W.  ey,  8  East  467,  9  Eev.  Rep.  487,  11 
406,  '59  A.  S.  B.  48,  32  L.R.A.  785.  Eng.  Rul.  Cas.  647. 

Note:26  Am.Dec.  231.  7."  Thalheimer  v.  Tischler,  55  Fla. 

4.  Potter  ▼.  Couch,  141  U.  S.  296,  796,  46  So.  514,  15  Ann.  Cas.  863, 

11  S.  Ct  1005,  35  U.  S.  (L.  ed.)  721;   17  L.R.A.(N.S.)  841. 

Bowman  t.  People,  82  UL  246,  25  Am.       8.  Shelton  v.  Wolthauscn,  80  Conn. 
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ever,  to  remedy  the  inconvenience,  delay,  and  expense  incident  to 
the  exclusion  of  equitable  interests  from  levy,  statutes  have  been  passed 
in  many  jurisdictions  in  the  United  States,  either  expressly  providing 
that  certain  equitable  estates  in  realty  or  personally  shall  be  subject 
to  levy  or  attachment,  or  else  providing  so  broadly  that  all  property 
of  the  debtor  shall  be  subject  to  levy  under  attachment  and  execution, 
that  the  courts  have  not  hesitated  to  hold  the  statutes  to  cover  equitable 
interests  in  both  real  •  and  personal  property.^^ 

19.  Uses  and  Trusts  in  General. — ^At  common  law,  no  use  or  trust 
in  land  could  be  taken  in  execution  on  a  judgment  against  the  cestui 
que  use;  nor  could  any  such  interest  be  extended  under  an  elegit, 
because  the  statute  only  referred  to  lands  according  to  the  common 
law.^*  Early  statutes  (1483,  1503)  subjected  uses  to  execution,  but 
they  seem  to  have  been  superseded  by  the  statute  of  1535,  for  trans- 
ferring uses  into  possession.^*  But  the  subsequent  revival  of  uses, 
under  the  name  of  trusts,  called  for  a  further  interposition  of  the 
legislature;  and  accordingly,  by  the  statute  of  frauds  of  1676  (29  Car, 
II,  c.  3,  §  10)  pursuing  the  language  of  the  statute  of  1483  as  to 
uses  in  respect  of  trusts,  it  is  declared  that  it  shall  be  lawful  for  the 
officer,  to  whom  any  writ  shall  be  directed  at  the  suit  of  any  person 
upon  any  judgment,  to  do,  make,  and  deliver  execution  unto  the 
parties  in  that  behalf  suing,  of  all  such  lands  as  any  other  person 
sh^^U  be  seised  or  possessed  in  trust  for  him  against  whom  execution 
is  sued.^'  The  tendency  of  the  decisions  has  been  to  restrict  the 
operation  of  this  statute  to  those  estates  that  are  expressly  designated, 
the  reason  given  being  that  if  uncertain  interests  are  the  subject  of 
sale  under  execution,  evidently  they  must  be  made  at  ruinous  sacrifices 
to  debtors,  and  without  effecting  the  purpose  of  the  law  in  satisfpng 
the  claims  of  creditors.**  It  is  settled,  therefore,  that  the  trusts  con- 
templated by  the  statute  of  Charles  II  were  only  such  pure  and  simple 
trusts  as  exist  when  the  cestui  que  trust  has  the  whole  beneficial  inter- 

599,  69  Atl.  1030,  125  A.  S.  R.  131;  C.  349,  57  S.  E.  29,  11  Ann.  Cas.  665 

Badlam   v.   Tucker,   1   Pick.    (Mass.)  and  note.                                    \ 

389,  11   Am.  Dec.  202;  Rosenthal  v.  11.  Coombs    v.    Jordan,    3    Bland 

Dickerman,  98  Mich.  208,  57  N.  W.  (Md.)    284,   22   Am.   Dec   236.     See 

112,  39  A.  S.  R.  535,  22  L.R.A.  693;  supra,  par.  13. 

Johnson  v.  Whilden,  166  N.  C.  104,  12.  Coombs    v.    Jordan,    3    Bland 

81  S.  E.  1057,  Ann.  Cas.  1916C  783  (Md.)  284,  22  Am.  Dec.  236;  Bogert 

and  note.  v.   Perry,   17  Johns    (N.  Y.)    351,  8 

Note:  11  Ann.  Cas.  669.  Am.  Dec.  411. 

9.  Hammond  v.  Johnston,  142  U.  S.  13.  Chase    v.    York    County    Sav. 
73,  12  S.  Ct.  141,  35  U.  S.  (L.  ed.)  Bank,  89  Tex.  316,  36  S.  W,  406,  69 
941;    Coombs    v.    Jordan,    3.   Bland  A.   S.  R.  48,  32  L.R.A.  785.      * 
(Md.)  284,  22  Am.  Dec.  236.  Note:  97  Am.  Dec.  304. 

Note:  Ann.  Cas.  1916C  787  et  seq.       14.  Chase    v.    York    County    Sav. 
See  supra,  par.  13.  Bank,  89  Tex.  316,  36  S'.  W.  406,  59 

10.  Pelzer  Mfg.  Co.  v.  Pitts,  76  S.  A.  S.  R.  48,  32  L.R.A.  785. 

122 


17  B.  C.  L.  LEVY  AND  SEIZURE  %  20 

est,  and  the  trustee  the  bare  legal  title,  and  that  any  complicated  trusts, 
such  as  exist  when  any  other  persons  are  beneficially  interested  besides 
the  judgment  debtor,  are  not  within  its  purview,  and  if  creditors  would 
seek  satisfaction  of  their  debts  out  of  such  interests,  they  must  do  so 
in  a  court  of  chancery,  which  is  so  constituted  as  to  be  capable  of 
adjusting  conflicting  interests  by  hearing  and  determining  the  rights 
of  all  parties  interested.**  Moreover,  as  this  provision  of  the  statute 
of  frauds  is  confined  to  estates  of  freehold,  or  lands  and  tenements,  it 
has  been  held  that  it  does  not  extend  to  trusts  of  chattel  interests,  as 
estates  for  years,**  or  to  equitable  interests  in  personalty  generally.*' 

20.  Statutes  in  America  Subjecting  Trust  Estates  to  Ezecotion. — 
The  statute  of  29  Charles  II  did  not  extend  to  the  colonies,  and  in 
some  of  the  states  it  has  never  been  adopted,  the  rule  respecting  trust 
estates  remaining  as  at  common  law,  namely  that  they  cannot  be 
taken  under  execution,**  although  it  has  also  been  held  that  the  pro- 
visions of  the  statute  of  frauds,  29  Charles  II,  were  extended  to  the 
colonies  by  virtue  of  the  statute  5  Geo.  II,  c.  7,  sec.  4.**  In  many 
of  the  states,  however,  this  statute  has  been  enacted,  either  in  the 
same  words  or  in  language  similar  in  effect;  while  in  others,  statutes 
have  been  passed  in  this  regard  which  are  more  or  less  comprehensive 
than  the  English  statute.  The  English  rule  of  construction  is  gener- 
ally accepted  in  the  United  States  in  determining  what  trusts  may 
be  reached  under  statutes  such  as  that  of  29  Charles  II.;  and  it  is 
settled  that  the  trust  must  be  a  clear  and  simple  trust,  for  the  benefit 
of  the  debtor  alone. *•  There  must  be  no  beneficial  interest  in  the 
trustee,  that  is,  he  must  have  a  mere  dry,  naked  l^al  title,  with  the 
whole  beneficial  interest  in  the  cestui  que  trust.*  Therefore,  if  others 
besides  the  judgment  debtor  have  an  equitable  interest  in  land,  his 
interest  is  not  within  the  statute ;  or  in  other  words,  equitable  interests 
held  jointly  with  another  person  are  not  subject  to  sale  under  execu- 
tion; the  judgment  debtor  must  have  the  entire  equitable  interest.^ 

15.  Bogert  v.  Perry,  17  Johns  (N.  41  Atl.  284,  71  A.  S.  B.  163;  Pritchard 
Y.)  351,  8  Am.  Dec.  411;  Shute  v.  v.  Brown,  4  N.  H.  397,  17  Am.  Dec. 
Harder,  1  Yerg.  (Tenn.)  3,  24' Am,  431;  Rice  v.  Burnett,  Speer  Eq.  (S. 
Dec.  427.  C.)   579,  42  Am.  Dec.  336;  Chase  v. 

Note:  97  Am.  Dec.  304.  York  County  Sav.  Bank,  89  Tex.  316, 

16.  Coombs  V.  Jordan,  3  Bland  36  S.  W.  406,  59  A.  S.  B.  48,  32 
(Md.)  284,  22  Am.  Dec.  236.  L.R.A.  785. 

17.  Rice  V.  Burnett,  Speer  Eq.  (S.  1.  Mcllvaine  v.  Smith,  42  Mo.  45, 
C.)  579,  42  Am.  Dec.  336.  See  pre-  97  Am.  Dee.  295;  Bogert  v.  Perry, 
ceding  paragraph.  17  Johns    (N.  Y.)    351,  8  Am.  Dec, 

18w  Hogan  v.  Jaques,  19  N.  J.  Eq.  411. 
123,  97  Am.  Dec.  644.  2.  Battle  v.  Petway,  27  N.  C.  576, 

Note:  97  Am.  Dec.  305.  44  Am.  Dec.  59;  Chase  v.  York  Coun- 

19.  Shute  V.  Harder,  1  Yerg.  ty  Sav.  Bank,  89  Tex.  316,  3G  S.  W. 
(Tenn.)  3,  24  Am.  Dec.  427.  406,  59  A.  S.  R.  48,  32  L.R.A.  785. 

20.  Smith  v.  Gilbert,  71  Conn.  149, 
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Moreover,  in  some  cases  a  distinction  is  drawa  between  an  actual, 
equitable  interest  in  the  land  itself,  a  vested,  equitable  estate  in  posses- 
sion, which  is  said  to  be  subject  to  execution,  and  a  mere  ground  of 
equitable  relief  against  the  trustee  or  an  '^equitable  chose  in  action,'* 
which  is  not  so  subject,'  it  being  stated  broadly  that  the  interest  of  a 
cestui  que  trust  is  not  subject  to  execution,  where  under  the  trust  deed 
he  has  no  seisin  or  possession  of  the  land,  no  power  to  dispose  of  any 
estate  in  the  land,  or  to  enjoy  the  occupancy,  or  to  collect  the  rents, 
and  no  right  to  call  on  the  trustee  to  execute  any  conveyance  to  him.^ 
So  it  has  been  held  that  the  interest  of  persons  who  contribute  money 
to  purchase  lands  conveyed  to  a  trustee  who  has  the  absolute  title  and 
is  a  trustee  for  the  purpose  only  of  accounting  for  the  proceeds  of  sales 
is  not  subject  to  levy  under  a  writ  of  attachment,  the  legal  effect  of 
such  an  arrangement  being  to  leave  in  each  cestui  que  trust,  not  any 
title,  legal  or  equitable,  in  the  land,  but  a  mere  right  in  equity  to 
demand  an  accounting  of  the  proceeds  of  the  sales  of  the  land.*  As 
a  corollary  to  the  general  proposition  above  stated,  and  for  the  same 
reason,  it  is  maintained  that  imperfect  and  uncertain  equities  of  a 
complicated  nature  are  not  subject  to  execution  under  these  statutes^ 
only  pure  and  unmixed  trusts  in  favor  of  the  debtor  alone  being  so 
subject,  the  remedy  of  the  creditor  where  mixed  and  complicated  trusts 
are  involved  being  properly  in  a  forum  of  equity.*  Thus,  where  by 
the  terms  of  a  settlement  the  real  and  personal  estate  of  a  feme  sole 
was  vested  in  a  trustee  to  be  held  for  her  until  marriage,  and  after- 
wards for  the  joint  use  of  the  husband  and  wife,  and  of  the  survivor, 
with  contingent  remainders  over,  it  was  held  that  as  the  trust  was  not 
a  simple  one,  for  the  benefit  of  the  debtor  alone,  but  his  equitable 
interests  were  mingled  and  united  with  those  of  his  wife,  who  was 
indeed  the  primary  and  principal  object  of  the  trust,  his  interest  was 
not  subject  to  levy  and  sale  under  execution.' 

21.  Resulting  Trusts. — ^The  majority  of  the  authorities  hold  that 
resulting  trusts,  such  as  arise  when  the  consideration  of  a  conveyance 
is  furnished  by  one  person  and  the  deed  taken  in  the  name  of  another, 
are  within  the  provisions  of  the  statute  29  Charles  II,  and  similar  stat- 
utes, and  that  therefore  the  interest  of 'the  beneficiary  under  such  a 
trust  is  subject  to  levy  and  sale  on  execution.®     Similarly  where  a 

3.  Bogert  ▼.  Perry,  17  Johns  (N.  8.  Dunnica  v.  Coy,  24  Mo.  167,  69 
Y.)  351,  8  Am,  Dec.  411.  Am.  Dec.  420  and  note,  28  Mo.  525, 

4.  McBvaine  v.  Smith,  42  Mo.  45,  75  Am.  Dec.  133;  Foote  v.  Colvin,  3 
97  Am.  Dec  295.  Johns.  (N.  Y.)  216,  3  Am.  Dec.  478 

5.  Chase  v.  YoA  County  Sav.  and  note;  Shute  v.  Harder,  1  Yerg. 
Bank,  89  Tex.  316,  36  S.  W.  406,  59  (Tenn.)  3,  24  Am.  Dec.  427;  Smitheal 
A.  S.  B.  48,  32  L.B.A.  785.  v.  Gray,  1  Humph.   (Term.)   491,  34 

6.  Note:  97  Am.  Dec.  306,  307.       Am.  Dec.  664. 

7.  Rice  V.  Burnett,  Speer  Eq.  (S.  Notes:  97  Am.  Dec.  308;  Ann.  Cas. 
C.)  579,  42  Am.  Dec.  336.'  1916C  788. 
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debtor  with  intent  to  defraud  his  creditors  conveys  land  without  con- 
sideration to  another,  who  in  torn  conveys  it  to  a  bona  fide  purchaser 
for  a  valuable  consideration,  it  has  been  held  that  the  original  grantee 
is  a  trustee  ex  maleficio  for  the  creditors  of  the  grantor  and  that  they 
can  attach  the  purchase-money  in  such  trustee's  hands.*  .There  is, 
however,  a  very  respectable  line  of  authorities  holding  that  the  estate 
of  a  beneficiary  of  a  resulting  trust  may  not  be  taken  on  execution, 
but  that  the  remedy  of  his  creditors  is  by  an  action  in  the  nature  of  a 
bill  in  equity  to  subject  such  estate  to  the  payment  of  their  debts. ^^ 

22.  Interest  of  Trustee. — It  is  not  every  legal  interest  that  is  made 
liable  to  levy  and  sale  on  a  fi.  fa. ;  but  to  support  such  a  sale  it  must 
be  shown  that  the  debtor  had  a  beneficial  interest  in  the  property 
seized.  Hence,  where  a  deed  to  a  debtor  conveys  to  him  only  a  naked 
legal  title  as  a  trustee  for  others,  he  takes  under  it  no  interest  that 
can  be  seized  under  exjdcution  or  attachment.^^  Nor  can  a  judgment 
creditor  have  his  debt  satisfied  out  of  property  held  in  trust  for  another, 
no  matter  how  completely  his  debtor*  may  have  exercised  apparent 
ownership  over  it,**  unless  it  was  on  the  faith  of  such  ownership  that 
the  credit  was  given.*'  Thus,  money  held  in  a  fiduciary  capacity,  but 
deposited  by  the  holder  to  his  general  account  in  a  bank,  still  belongs 
to  the  other  party,  and  cannot  be  garnished  or  attached  for  the  de* 
positor's  debt  incurred  before  such  deposit.**  A  surviving  partner, 
however,  does  not  hold  the  partnership  property  as  a  trustee  in  such 
a  sense  that  he  is  exempt  from  the  levy  of  an  attachment  in  an  action 
on  promissory  notes  made  by  the  firm.**  Nor  is  a  trust  created  in  favor 
of  a  mortgagee  of  chattels  on  the  proceeds  of  their  sale  when  he 
authorizes  the  mortgagor  to  sell  them,  to  collect  the  proceeds  and  to 
deposit  them  in  a  bank,  to  be  applied  on  the  mortgage  debt,  but  thereby 

9.  Heath  v.  Page,  63  Pa.  St.  108,   Gould,  48  W.  Va.  99,  35  S.  E.  878, 
3  Am.  Rep.  533.  86  A.  S.  R.  24. 

10.  Everett  v.  Raby,  104  N.  G.  479,       12.  Cunhingham  v.  Nampa  Bank,  13 
10  S.  E.  626,  17  A.  S.  R.  685.  Idaho  167,  88  Pac.  975,  121  A.  S.  R. 

Notes :  3  Am.  Deo.  481 ;  97  Am.  Dec   257,   10  L.R.A.(N.S.)    706;   Marx  v. 
308.  Parker,  9  Wash.  473,  37  Pac.  675,  43 

11.  Smith  V.  McCann,  24  How.  398,  A.  S.  R.  849  and  note. 

16  XJ.  S.  (L.  ed.)  714;  Cunningham  v.  18.  Home  ^vings,  etc..  Bank  v.  Pe- 

Nampa  Bank,  13  Idaho  167,  88  Pao.  oria  Agricultural  Soc,  206  111.  9,  69 

975, 121  A.  S.  R.  257, 10  L.R.A.(N.S.)  N.  K  17,  99  A.  S.  R.  132;  Marx  v. 

706;    Baker   v.   Copenbarger,   15   HL  Parker,  9  Wash.  473,  37  Pac.  675,  43 

103,   58   Am.   Dec.    600 ;    Bostick  v.  A.  S.  R.  849.    See  generally.  Trusts. 

Keizer,  4  J.  J.  Marsh.  (Ky.)  597,  20  14.  Morrill   v.   Raymond,   28   Kan. 

Am.   Dec.   237;   Palmer   v.   Northern  415,  42  Am.  Rep.  167  and  note;  Marx 

Mut.  Relief  Ass'n,  175  Mass.  396,  56  v.  Parker,  9  Wash.  473,  37  Pac.  675, 

N.  E.  828,  78  A.  S.  R.  503;  Jackson  43  A.  S.  R.  849  and  note. 

V.  McAlilev,  Speer  Eq.   (S.  C.)   303,  15.  Krueger  v.  Spieth,  8  Mont.  482, 

40  Am.  Dec.  620;  Ransom  v.  Wicks-  20  Pac.  664,  3  L.R.A.  291.     See  gen- 

trom,  84  Wash.  419,  146  Pac.  1041,  erally.  Partnership. 
L.R.A.1916A  588;  Farmers'  Bank  v. 
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the  lien  of  the  mortgage  is  lost  and  the  proceeds  are  subject  to  attach- 
ment bj^  the  other  creditors  of  the  mortgagor.**  It  has  been  held  that 
evidence  to  prove  that  the  trusts  in  a  deed  are  frttudulent,  and  that 
the  deed  was  execut?,d  to  hinder  and  defraud  creditors,  is  not  admis- 
sible to  show  that  the  grantee  has  a  beneficial  interest  in  the  property, 
liable  to  be  seized  and  sold  for  the  payment  of  his  debts,  since,  if  such  . 
trusts  are  fraudulent,  the  creditors  have  a  plain  and  ample  remedy 
in  a  court  of  chancery,  which  has  the  exclusive  jurisdiction  of  trusts 
and  trust  estates.*' 

23,  Interest  of  Beneficiary  under  Trust  Deed. — ^There  are  authori- 
ties which  carry  the  principle  that  the  debtor  must  have  the  entire 
beneficial  interest  in  the  trust  estate  *^  to  its  ultimate  limit,  and  main- 
tain that  where  the  beneficial  interest  of  the  debtor  is  for  his  life  only, 
with  a  limitation  over  on  his  death,  it  is  not  subject  to  execution.*® 
Where,  however,  the  property  in  question  is  land,  and  the  cestui  que 
trust  for  life  is  the  sole  party  in  interest  during  that  period,  and  has 
the  power  of  disposition  and  the  right  to  possession  of  the  equitable 
estate,  such  a  life  estate  is  generally  deemed  to  be  subject  to  execution 
by  virtue  of  the  statute  of  29  Charles  II,  and  similar  statutes.**  Like- 
wise, it  seems  that  an  equitable  estate  for  life  in  land  is  attachable.* 
Where  there  is  a  devise  of  real  and  personal  estate  in  trust  to  collect 
and  receive  the  rents,  issues,  interest,  and  income  therefrom,  and  after 
deducting  expenses,  to  pay  over  the  same  to  the  cestui  que  trust  for 
his  own  use  and  benefit,  with  remainder  over,  the  income  for  life  under  . 
such  a  devise  becomes,  it  has  been  held,  the  absolute  property  of  the 
cestui  que  trust,  and  therefore  attachable  by  his  creditors.*  But  where 
in  a  trust  the  direction  for  payment  of  rents  and  profits  permits  such 
payment  to  be  made  or  not,  in  the  trustees'  discretion,  such  rents  and 
profits  until  paid  do  not  vest  in  the  beneficiary  so  as  to  be  subject  to 
attachment.*  Thus,  it  has  been  held,  the  interest  of  a  beneficiary 
under  a  trust  deed  is  not  subject  to  execution  when  the  estate  is  held 
by  trustees  with  the  power  to  take  and  keep  possession  thereof,  and  to 
apply  the  income  and  increase  to  the  support,  comfort,  and  education 
of  such  beneficiary,  so  far  as  may  be  required  for  such  purposes.* 
However,  property  which  may  become  that  of  a  judgment  debtor  for 
the  asking  must  be  regarded  as  his  for  the  purpose  of  satisfying  the 

16.  Maier  v.  Freeman,  112  Cal.  8,       2.  Girard    Life    Ins.    etc.,    Co.    v. 
44  Pac.  357,  53  A.  S.  R.  151.  Chambers,  46  Pa.  St.  485,  86  Am.  Dec 

17.  Smith  V.  McCann,  24  How.  398,   513. 

16  U.  S.  (L.  ed.)  714.  3.  Meek  v.  Briggs,  87  la,  610,  54 

18.  See  preceding  paragraphs.  N.  W.  456,  43  A.  S.  R.  410;  Slattery 

19.  Battle  v.  Petway,  27  N.  C.  676,  v.   Wason,  151  Mass.  266,  23  N.  E. 
44  Am.  Dee.  59.  843,  21  A.  S.  R.  448,  7  L.R.A.  393. 

Note:  97  Am.  Dec.  312.  Note:    86   Am.    Dec.   518. 

20.  Mcllvaine  v.  Smith,  42  Mo.  45,       4.  Meek  v.  Briggs,  87  la.  610,  54 
97  Am.  Dec.  295  and  note.  N.  W.  456,  43  A.  S.  R.  410. 

1.  Note:  Ann.  Cas.  1916C  788. 
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demands  due  from  him  to  his  creditors^*  and  in  general  a  person  can- 
not 80  tie  up  his  property  under  a  deed  of  trust  as  to  secure  himself 
an  income^  and  protect  the  property  from  future  creditors,^  for^  al- 
though the  latter  may  not  be  able  to  levy  on  it  at  law  as  in  cases  gen- 
erally where  a  debtor  has  an  interest  in  a  fund  arising  out  of  a 
complicated  or  mixed  trust  they  may  reach  it  by  a  bill  in  equity.' 
Funds  in  the  hands  of  a  trustee  in  equity  are  not,  as  a  general  rule, 
liable  to  attachment  and  condemnation  until  the  share  of  the  debtor 
has  been  ascertained  by  a  statement  of  the  trustee's  trust  and  the 
settlement  of  his  final  account.* 

Chases  in  Action 

24.  In  General. — ^It  is  well  settled  that  mere  choses  in  action  and 
especially  such  as  are  evidenced  by  book  accounts*  are  not,  by  the 
common  law,  subject  to  seizure  and  sale  by  execution.^^  Thus,  a 
vendor  who  by  contract  subsequently  releases  his  trust  deed  for  the 
payment  of  instalments  of  the  purchase  price,'  and  reserves  merely 
an  equitable  lien,  possesses  only  a  chose  in  action,  and  no  interest 
which  can  be  subjected  to  levy  and  sale  under  execution.**  So,  it 
has  been  held,  the  right  of  an  insured  to  surrender  a  policy  for  cash 
is  a  chose  in  action,  not  subject  to  levy  on  attachment  or  execution.*' 
It  is,  however,  entirely  competent  for  die  legislature  of  a  state  to  make 
choses  in  action  subject  to  levy  under  execution.*'  And  accordingly 
by  statute  in  some  jurisdictions  the  debts  due  to  an  execution  debtor 
may  be  seized  and  sold  on  execution,  like  other  movable  property, 

5.  UUman  v.  Cameron,  186  N.  Y.  Harris  v.  Murray,  28  N.  Y.  574,  86 
339,  78  N.  E.  1074,  116  A.  S.  B.  653.  Am.  Dec.  268;  Smith  v.  United  States 

6.  Mebane  v.  Mebane,  39  N.  C.  131,  Fire  Ins.  Co.,  126  Tenn.  435,  150  S. 
44  Am.  Dec.  102 ;  Hutchinson  v.  Max-  W.  97,  Ann.  Cas.  1913E  196,  45  L.R. A. 
well,  100  Va.  169,  40  S.  E.  655,  93  (N.S.)  266;  Wiant  v.  Hays,  38  W.  Va. 
A.   S.   R.  944,  57  L.RA.   384.     See  681,  18  S.  E.  807,  23  L.RA.  82. 
g^erally.  Trusts.  11.  Fallon  v.  Worthington,  13  Colo. 

7.  Note:  97  Am.  Dec.  314.  See  559,  22  Pac.  960,  16  A.  S.  R.  231, 
Cbbditobs'  Bills,  vol.  8,  p.  1.  6  L.R.A.  708. 

8.  Groome  v.  Lewis,  23  Md.  137,  87  12.  Talcott  v.  Field,  34  Neb.  611,  52 
Am.  Dec.  563.                                       .  N.  W.  400,  33  A.  S.  R.  662;  Day  v. 

9.  Rosenthal  v.  Dickerman,  98  Mich.  New  England  Life  Ins.  Co.,  Ill  Pa. 
208,  57  N.  W,  112,  39  A.  S.  R.  535,  St.  507,  4  Atl.  748,  66  Am.  Rep.  297 ; 
22  L.R.A.  693.  Boisseau  v.  Sass,  100  Va.  207,  40  S. 

10.  Van  Ness  v.  Hyatt,  13  Pet.  294,  E.  647,  93  A.  S,  R.  956,  57  L.R.A. 
10  U.  S.  (L.  ed.)  168;  Pennington  v.  380. 

YeU,  11  Ark.  212,  52  Am.  Dec.  262;  Note:  16  L.R.A. (N.S.)  319. 
Bostick  V.  Keizer,  4  J.  J.  Marsh.  13.  Donovan  v.  Finn,  Hopkins  (N. 
(Ky.)  597,  20  Am.  Dec.  237;  Jones  Y.)  59,  14  Am.  Dec.  531;  Smith  v. 
V.  Jones,  1  Bland  (Md.)  443,  18  Am.  United  States  Fire  Ins.  Co.,  126  Tenn. 
Dec.  327;  Spencer  v.  Blaisdell,  4  N.  435,  150  S.  W.  97,  Ann.  Cas.  1913E 
H.  198,  17  Am.  Dec.  412   (dictum);    196,  45  L.R.A.(N.S.)   266. 
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and  equally  with  the  immovable  property.^*  In  several  jurisdictions^ 
moreover,  there  are  laws  of  attachment  or  garnishment,  by  which  a 
creditor  may  sequester  or  attach,  for  his  exclusive  benefit,  a  debt  due 
to  his  debtor.^*    But  in  all  cases  such  attachments  have  been  intro- 

■ 

duced  and  established  by  special  acts  of  the  legislature;  t^is  proceed- 
ing being  unknown  to  the  common  law.^^  In  some  jurisdictions 
choses  in  action  may  be  reached  by  a  bill  in  equity  for  the  pui^ose 
of  subjecting  them  to  sequestration.^^ 

25,  Notes. — ^The  authorities  are  practically  without  contradiction 
to  the  effect  that,  as  in  the  case  of  choses  in  action  generally ,^^  a 
promissory  note,  negotiable  or  otherwise,  is  not  at  common  law  subject 
to  levy  and  sale  under  execution.^*  Since  therefore  attachment  is 
statutory  and  not  a  common  law  remedy  *®  it  follows  that,  to  render 
a  note  subject  to  levy  and  seizure  under  either  attachment  or  execution 
it  must  come  within  the  terms  of  a  statute  on  the  subject.  In  a  number 
of  states  notes  have  been  specifically  declared  to  be  subject  to  levy  and 
seizure.  In  others,  however,  the  statutes  while  not  explicit  or  specific 
on  the  point  have  been  so  construed  as  to  include  them.^  Thus, 
under  a  statute  providing  that  all  property  not  exempt  from  execution 
shall  be  subject  to  attachment,  and  that  personal  property  capable  of 
manual  delivery  and  not  in  the  possession  of  a  third  person  shall  be 
attached  by  the  taking  thereof  into  possession  by  the  sheriff,  it  has 
been  held  that  a  negotiable  promissory  note  is  within  the  meaning  of 
the  jterms  "property"  and  "personal  property,"  used  in  the  statute, 

14.  Collier  v.  Stanbrough,  6  How.  Parent,  134  N.  Y.  527,  31  N.  E.  976, 
14,  12  U.  S.  (L.  ed.)  324.  18  L.R.A.  240;  Goodwin  v.  Claytor, 

15.  Canal,  etc.,  Sts.  R.  Co.  v.  Hart,  137  N.  C.  224,  49  S.  E.  173,  107  A, 
114  U.  S.  654,  5  S.  Ct.  1127,  29  U.  S.  S.  R.  479,  67  L.R.A.  209;  Moyer  v. 
(L.  ed.)  226;  Davis  v.  H.  B.  Claflm  Lobengeir,  4  Watts  (Pa.)  390,  28  Am. 
Co.,  63  Ark.  157,  38  S.  W.  662,  1117,  Dec.  723;  Norcross  v.  Franklin  Fire 
4l  S.  W.  996,  58  A.  S.  R.  102,  35  Ins.  Co.,  17  Pa.  St.  429,  56  Am.  Dec. 
L.R.A.  776;  Wheatley  v.  Strobe,  12  571;  Hoyt  v.  Swift,  13  Vt.  129,  37 
Cal.  92,  73  Am.  Dec.  522;  Knox  v.  Am.  Dec.  586.  See  generally,  Gar- 
Protection  Ins.  Co.,  9  Conn.  430,  25  nishment,  vol.  12,  p.  771. 

Am.  Dec.  33;  Teeter  v.  Williams,  3  16.  Hitt  v.  Lacey,  3  Ala.  104,  36 
B.  Mon.  (Ky.)  562,  39  Am.  Dec.  485;  Am.  Dec.  440;  Donovan  v.  Finn, 
Whitney  v.  Munroe,  19  Me.  42,  36  Hopk.  (N.  Y.)  59,  14  Am.  Dec  531. 
Am.  Dec  732;  Williams  v.  Andro-  17.  Divine  v.  Harvie,  7  T.  B.  Mon. 
scoggin,  etc.,  R.  Co.,  36  Mc  201,  58  (Ky.)  439,  18  Am.  Dec.  194;  Grew  v. 
Am.  Dec.  742;  Fanners'  Bank  v.  Bea-  Breed,  12  Mete.  (Mass.)  363,  46  Am. 
ston,  7  Gill  &  J.  (Md.)  421,  28  Am.  Dec  687;  Edmeston  v.  Lyde,  1  Paige 
Dec.  226;  Oldham  v.  Ledbetter,  1  How.  (N.  Y.)  637,  19  Am.  Dec.  454. 
(Miss.)  43,  26  Am.  Dec.  690;  Weil  v.  18.  See  the  next  preceding  para- 
Tyler,  38  Mo.  545,  90  Am.  Dec.  441;  graph. 

Wyeth  Hardware,  etc.,  Co.  v.  Lang,  19.  Lowremore   v.   Berry,   19   Ala. 

127  Mo.  242,  29  S.  W.  1010,  48  A.  130,  54  Am.  Dec.  188. 

S.  R.  626,  27  L.R.A.  651;  In  re  Daw-  Note:  14  L.R.A.(N.S.)   1235. 

son,  110  N.  Y.  114,  17  N.  E.  668,  6  20.  See  Attachment,  vol.  2,  p.  801. 

A.  S.  R.  346;  Capital  City  Bank  v.  1.  Note:  14  L.R.A.(N.S.)  1235. 
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and  therefore  subject  to  levy  and  sale  thereunder.*  As  a  general 
proposition,  it  may  be  said  that  in  a  majority  of  jurisdictions  promis- 
sory notes  are  considered  as  property,  debts,  rights,  or  credits  within 
the  meaning  of  attachment  laws,  and  are  subject  to  attachment,  both 
before  and  after  maturity,  when  in  the  hands  of  the  maker,  payee,  or 
person  holding  them  for  the  payee,  at  the  suit  of  a  creditor  of  the 
payee.'  In  some  jurisdictions,  however,  it  has  been  held  that  a  promis- 
sory note  is  not  liable  to  seizure  and  sale  under  attachment,*  at  least 
prior  to  maturity.*  Moreover,  on  the  principle  that  property  is  in 
that  state  where  the  maker  of  the  note  resides,  and  not  in  the  state 
where  the  note  is  held,  it  has  been  held  that  the  seizure  and  sale  of 
an  unindorsed  promissory  note  payable  to  order,  in  one  state,  under 
attachment  proceedings  against  the  payee  as  an  absconding  debtor, 
will  not  divest  his  property  in  the  debt,  evidenced  by  the  note,  in 
another  state,  where  the  maker  resides.^  It  is  of  course  well  settled 
that  an  attachment  is  unavailable  against  a  bona  fide  holder  for  value 
of  negotiable  paper,  who  obtains  it  before  maturity  and  without  notice.  "^ 
The  general  question  whether  a  promissory  note  held  by  a  debtor  may 
by  process  of  garnishment  be  subjected  to  the  payment  of  a  claim  in 
suit  or  a  judgment  is  treated  fully  elsewhere.' 

26.  Shares  of  Stock. — ^A  share  of  stock  is  in  the  nature  of  a  chose 
in  action,  and  at  <;ommon  law  a  chose  in  action  could  not  be  reached 
by  or  made  subject  to  a  levy  of  execution.'  Consequently,  it  has  been 
uniformly  held  by  the  courts  that  at  common  law  a  levy  of  execution 
could  not  be  made  on  shares  of  stock.**  Attachment,  being  a  purely 
statutory  remedy,  reaches  only  such  property  as  is  made  subject  to  it 
by  the  statute.**  Hence,  if  the  statutes  governing  the  remedy  by 
attachment  do  not  make  sliares  of  stock  liable  under  it,  it  is  clear  that 
they  cannot  be  subjected  to  the  payment  of  debts  by  such  proceeding.** 
In  many  jurisdictions,  however,  it  is  expressly  provided  by  statute 

2.  Fishbum    v.    Londersbausen,    50       7.  Ayott  v.  Smith,  40  Yt  532,  94 
Ore.  363,  92  Pac.  1060,  15  Ann.  Cas.   Am.  Dec.  429. 

975,  14  L.R.A.(N.S.)  1234.  Note:  15  Ann.  Cas.  980. 

3.  Savery  v.  Hays,  20  la.  25,  89       8.  See  GARNiSHifEKT,  vol.  12,  p.  789 
Am.  Dec.  511;   Sbeets  v.  Culver,  14  et  seq. 

La.  449,  33  Am.  Dec.  593;   Skinner  9.  See  supra,  par.  24 

▼.  Moore,  19  N.  C.  138,  30  Am.  Dec.  10.  Feige  v.  Burt,  118  Mich.  243, 

155;   Fishbum  v.  Londersbausen,  50  77  N.  W.  928,  74  A.  S.  B.  390;  Denton 

Ore.  363,  92  Pac.  1060,  15  Ann.  Cas.  v.  Livingston,  9  Jobns.   (N.  Y.)    96, 

975  and  note,  14  L.R.A.(N.S.)   1234  6  Am.  Dec.  264;  Keating  v.  J.  Stone, 

and  note;  Ayott  v.  Smith,  40  Yt.  532,  etc.,  Live-Stock  Co.,  83  Tex.  467,  18 

94  Am.  Dec.  429.  S.  W.  797,  29  A.  S.  R.  670 ;  Lipscomb 

4.  Notes:  14  L.R.A.(N.S.)  1236;  15  v.  Condon,  56  W.  Ya.  416,  49  S.  E. 
Ann.  Cas.  981.  392,  107  A.  S.  R.  938,  67  L.R.A.  670. 

6.  Hubbard   v.   Williams,   1   Minn.  11.  See  Attachment,  vol.  2,  p.  801. 

64,  55  Am.  Dec.  66.  12.  Armour  Bros.   Banking   Co.   v. 

6.  Owen  v.  Miller,  10  Ohio  St.  136,  St.  Louis  Nat.  Bank,  113  Mo.  12,  20 

76  Am.  Dec.  502.  S.  W.  690,  35  A.  S.  R.  691 ;  Lipscomb 
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that  any  share  or  interest  of  a  stockholder  in  any  jointrstock  company 
may  be  taken  in  execution  **  or  attachment.**  On  the  other  hand,  it 
has  been  held  that  if  an  officer  having  an  execution  can  ascertain  the 
number  of  shares  of  stock  in  a  corporation  owned  by  the  debtor,  he 
may  levy  his  execution  on  so  many  of  them  as  may  be  proper  to 
satisfy  it,  but  without  such  knowledge  he  cannot  make  a  lawful  levy 
or  sale.**  The  capital  stock  of  a  ditch  company  is  not  exempt  from 
levy  and  sale  on  the  ground  that  the  ditch  is  used  to  convey  water  to 
land  entered  under  homestead  laws.**  But  it  has  been  held  that  shares 
of  stock  in  an  incorporated  sporting  club  cannot  be  levied  on  and  sold 
on  execution,  imder  a  statute  providing  for  such  sale  of  shares  in  any 
''bank,  insurance  company  or  any  other  joint-stock  company,"  where 
the  club  is  not  compelled  to  issue  any  shares  of  stock,  although  it  has 
done  so,  and,  having  provided  for  their  transfer,  has  also  provided 
that  ownership  thereof  shall  not  entitle  a  person  to  any  of  the  privileges 
of  the  club,  unless  he  be  duly  elected  a  member.*'  It  is  wdl  settled 
that  for  purposes  of  execution  or  attachment,  the  situs  of  shares  of 
stock  is  within  the  state  where  the  corporation  resides,  and  that  they 
may  lawfully  be  levied  on  in  such  state  though  owned  by  a  nonresi- 
dent.*® Likewise,  it  has  been  held  that  the  stock  of  a  corporation 
formed  in  one  state  but  existing  as  a  domestic  corporation  in  another 

state  is  subject  to  attachment  in  the  latter  state,  against  a  nonresident 

• 

V.  Condon,  56  W.  Va.  416,  49  8.  E.  49  S.  E.  392,  107  A.  S.  R.  938,  67 

392,  107  A.  S.  R.  938,  67  L.R.A.  670,  L.R.A.  670. 

13.  West  Coast  Safety  Faucet  Co.  In  the  absence  of  controlling  stat- 
V.  Wulff,  133  Cal.  315,  65  Pac.  622,  utes,  however,  a  purchaser  of  the  cap- 
85  A.  S.  R.  171;  Struby-Estabrook  ital  stock  of  a  corporation  for  a  valu- 
Mercantile  Co.  v.  Davis,  18  Colo.  93,  able  consideration,  in  the  absence  of 
31  Pac.  495,  36  A.  S.  R.  266;  Feige  fraud,  is  protected  against  subsequent 
V.  Burt,  118  Mich.  243,  77  N.  W.  928,  attachment  or  execution  issued  against 
74  A.  S.  R.  390;  Princeton  Bank  v.  his  grantor  although  he  failed  to  have 
Crozer,  22  N.  J.  L.  383,  53  Am.  Dec.  his  assignment  recorded  on  the  books 
254  and  note;  Voorhes  v,  Terhune,  50  of  the  corporation.  Mapleton  Bank 
N.  J.  L.  147,  13  Atl.  391,  7  A.  S.  R.  v.  Standrod,  8  Idaho  740,  71  Pac.  119, 
781 ;  Deal  V.  Bogue,  20  Pa.  St.  228,  57  67  L.R.A.  656  and  note;  Everitt  v. 
Am.  Dec  702  (discussed  not  decided).  Farmers,  etc.,  Bank,  82  Neb.  191,  117 

14.  Pacific  Nat.  Bank  v.  Western  N.  W.  401,  20  L.R.A.(N.S.)  996  and 
Pac.  R.  Co.,  157  Cal.  573,  108  Pac.  note;  State  Banking,  etc.,  Co.  v.  Tay- 
676,  21  Ann.  Cas.  1391,  27  L.R.A.  lor,  25  S.  D.  577,  127  N.  W.  590,  29 
(N.S.)  987;  Barber  v.  Morgan,  84  L.R.A.  (N.S.)  523  and  note.  See  COR- 
Conn.  618,  80  Atl.  791,  Ann.  Cas.  i-orations,  vol.  7,  p.  196.  ^ 
1912D  951;  Mapleton  Bank  v.  Stand-  15.  Keating  v.  J.  Stone,  etc..  Live- 
rod,  8  Idaho  740,  71  Pac.  119,  67  Stock  Co.,  83  Tex.  467,  18  S.  W.  797. 
L.R.A.  656;  Nicollet  Nat.  Bank  v.  City  29  A.  S.  R.  670. 

Bank,  38  Minn.  85,  35  N.  W.  577,  8  16.  Struby-Estabrook  Mercantile  Co. 

A.  S.  R.  643;  Everitt  v.  Farmers,  etc.,  v.  Davis,  18   Colo.  93,  31  Pac.  495, 

Bank,  82  Neb.  191,  117  N.  W.  401,  20  36  A.  S.  R.  266. 

L.R.A.(N.S.)   996;   Beekwith   v.  Bur-  17.  Lyon  v.  Denison,  80  Mich.  371, 

rough,  14  R.  L  366,  51  Am.  Rep.  392;  45  N.  W.  358,  8  L.R.A.  358. 

Lipscomb  v.  Condon,  56  W.  Va.  416,  18.  Barber  v.  Morgan,  84  Conn.  618,. 
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owner,  although  the  certificates  are  in  his  possession  beyond  the  limits 
of  the  state.**  But  on  the  ground  that  stock  certificates  are  only  the 
evidence  of  ownership  of  stock,  not  the  stock  itself,  it  seems  to  have 
been  very  generally  held  that  shares  of  stock  in  a  foreign  corporation 
cannot  be  attached  by  levying  an  attachment  on  the  certificates  of 
such  stock  in  the  state  where  suit  is  brought*®  The  reversionary 
interest  in  certificates  of  stock  in  a  foreign  corporation,  owned  by  a 
nonresident  and  pledged  to  a  resident  for  payment  of  a  debt,  has, 
however,  been  held  to  be  subject  to  attachment  for  claims'  against  the 
nonresident  owner.* 

27.  Corporate  Bonds  as  Subject  of  Attachment  as  Tangible  Prop- 
erty.— ^It  has  been  held  that  corporate  bonds  are  not  subject  to  attach- 
ment under  trustee  process,  for  the  reason  that  they  axe  not  property, 
but  only  the  evidence  of  a  right  to  demand  property.  Similarly  it 
has  been  decided  that  interest  coupons  attached  to  bonds  in  the 
hands  of  one  as  collateral  are  choses  in  action  which  can  neither 
be  attached  on  the  writ  in  trustee  process  nor  sold  on  execution.*  By 
statute  in  some  jurisdictions,  however,  it  is  provided  that  corporate 
bonds  are  property  and  as  such  are  liable  to  attachment.  Moreover, 
it  has  been  determined  that  registered  bonds  of  a  foreign  corporation 
belonging  to  a  nonresident,  but  registered  in  the  name  of  another, 
are  attachable  for  his  debt  in  the  hands  of  custodians,  where  the  court 
has  jurisdiction  of  himself  and  the  registered  owner,  and  may  at  any 
time  acquire  jurisdiction  of  the  custodians,  under  a  statute  providing 
that  any  kind  of  property  or  credits  belonging  to  the  defendant,  in 
the  plaintiff's  own  hands  or  in  the  hands  of  anyone  else,  may  be 
attached.* 

28.  Judgments  as  Subject  to  Levy  and  Sale  under  Execution. — 
The  holdings  of  the  courts  on  the  question  whether  a  judgment  is  sub- 
ject to  levy  and  sale  under  an  execution  are  not  in  accord,  much 
depending,  in  the  decision  of  the  question,  on  the  provisions  of  the 
various  statutes  as  to  what  property  is  subject  to  execution  and  sale. 
At  common  law,  of  course,  a  judgment  being  a  thing  in  action  could 
not  be  levied  on  by  execution,*  and  this  view  is  still  maintained  by 
many  courts  who  hold  that  the  fact  that  a  debt  is  evidenced  by  a 

80  Atl.  791,  Ann.  Cas.  1912D  951  and  Note :  55  L.R. A.  796  et  seq. 

note.  1.  Simpson  v.  Jersey  City  Contract- 

19.  Ycnng  v.  South  Tredegar  Iron  ing  Co.,  165  N.  Y.  193,  58  N.  E.  896, 
Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A.  55  L.R.A.  796.  Bnt  compare  Winslo\% 
S.  R.  762.  V.  Fletcher,  63  Conn.  390,  4  Atl.  250, 

20.  Winslow  v.  Fletcher,  53  Conn.  55  Am.  Rep.  122,  which  apparently 
390,  4  Atl.  250,  55  Am.  Rep.  122;  reaches  a  contrary  conclusion. 
Armour  Bros.  Banking  Co.  v.  St.  Louis  2.  Note:  36  L.R.A.(N.S.)  421,  422. 
Nat.  Bank,  113  Mo.  12,  20  S.  W.  690,  3.  De  Beam  v.  De  Beam,  115  Md. 
35  A.  S.  R.  691;  Ireland  v.  Globe  Mill-  668,  81  Atl.  223,  36  L.R.A.  (N.S.)  421. 
ing,  etc.,  Co.,  19  R.  I.  ISO,  32  Atl.  4.  See  supra,  par.  24. 

921,  61  A.  S.  R.  756,  29  L.R.A.  429. 
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judgment  does  not  make  it  anything  more  or  less  than  a  debt  or  more 
capable  of  manual  delivery  than  it  would  be  if  not  so  evidenced. 
Accordingly,  it  is  said,  a  judgment  can  be  reached  only  by  the  statu- 
tory remedy  of  garnishment,  and  cannot  be  levied  on  and  sold  under 
an  execution  or  an  attachment.*  Under  the  statutes  of  other  juris- 
dictions, however,  judgments  are  either  construed  to  be  personal  prop- 
erty or  it  is  expressly  provided  that  they  may  be  levied  on  and  sold 
under  execution  in  the  same  manner  as  any  other  personalty,®  and 
it  has  even  been  held  that  a  party  may  attach  the  amount  of  a  judg- 
ment against  himself.'  In  such  cases  the  remedy  by  garnishment  of 
the  judgment  debtor  is  deemed  to  be  merely  cumulative,  it  being  said 
that  there  is  no  reason  to  compel  a  judgment  creditor  to  resort  to  the 
delay  of  the  garnishment  process  in  order  to  ascertain  a  credit  belong- 
ing to  his  debtor,  when  evidence  of  that  incorporeal  right  appears  on 
the  public  records  in  the  form  of  a  judgment  or  suit.®  It  has  been 
determined  that  a  judgment  may  be  levied  on  under  execution  by  a 
notification  of  seizure  by  the  sheriff  to  the  judgment  debtor,  although, 
it  has  been  held,  the  former  has  no  right  to  seize  the  record  of  judg- 
ment and  disturb  the  possession  of  the  clerk,  its  legal  custodian.* 

Mortgaged  or  Pledged  Property 

29.  Equities  of  Redemption. — In  strict  common  law  theory  a  mort- 
gagee is  the  legal  owner  of  the  mortgaged  property,  and  the  mortgagor 
has  no  estate  in  the  premises,  after  condition  broken,  but  only  an 
equitable  right  to  redeem  them.*®  Since,  however,  at  common  law 
equitable  interests  were  not  liable  to  execution,**  a  mortgagor's  equity 
of  redemption  in  land  was  not  subject  to  be  levied  on  or  seized  in 
satisfaction  of  his  debts.**  "This  strict  common  law  principle  exempt- 
ing an  equity  of  redemption  from  levy  and  sale  has  been  adopted  by 
a  few  courts  in  the  United  States;  *•  but  even  in  such  cases  it  seems 
that  when  the  debt  is  fully  paid,  the  mortgagee  is  regarded  as  holding 
the  naked  legal  title  for  the  debtor  who  has  the  whole  beneficial 

B.  Dore  v.  Dougherty,  72  Cal.  232,  7.  Grayson  v.  Veeche,  12  Mart,  0. 

13  Pac.  232,  1  A.  S.  R.  48;  Osbom  v.  S.  (La.)  688,  13  Am.  Dec.  384. 

Cloud,  23  la.  104,  92  Am.  Dec  413  8.  Note:  92  Am.  Dec.  416. 

and  note.  9.  Hanna  v.  Bry,  6  La.  Ann.  651, 

Note:  21  Ann.  Caa.  746,  746  52  Am.  Dec.  606. 

Compare  Norton  v.  Winter,  1  Ore.  10.  See  Mortgaoss. 

47,  62  Am.   Dec.  297,  wherein  it  is  11.  See  supra,  par.  18. 

held  that  a  judgment  cannot  even  be  12.  Van  Ness  v.  Hyatt,  13  Pet.  294, 

garnished.  10.  U.  S.  (L.  ed.)  168. 

6.  Stockton  V.  Ford,  11  How.  232,  13.  Van  Ness  v.  Hyatt,  13  Pet.  294, 

13  U.  S.  (L.  ed.)  676;  Acme  Harvest-  10    U.    S.    (L.    ed.)    168;    Comhe   v. 

ing  Mach.  Co.  v.  Hinkley,  23  S.  D.  Young,  4  Yerg.  (Tenn.)  218,  26  Am. 

509,  122  N.   W.  482,   21   Ann.   Caa.  Dec.  225. 

743  and  note.  Notes:  97  Am.  Dec.  308;  11  L.R.A. 

Note:  92  Am.  Dec.  416.  (N.S.)   209,  210. 
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interest,  which  is  subject  to  levy  and  sale  on  execution.^^  In  most 
jurisdictions  to-day,  however,  courts  of  law  have,  by  a  gradual  and 
almost  insensible  progress,  adopted  the  views  of  courts  of  equity  on 
the  subject  of  mortgages,  regarding  the  mortgagor  as  the  owner  of 
the  mortgaged  land  and  treating  the  mortgage  as  a  mere  security 
or  pledge,  a  lien  or  incumbrance  on  the  land,  giving  the  creditor  no 
actual  property  in  the  premises,  but  merely  a  right  to  have  them 
sold,  according  to  prescribed  forms,  and  the  proceeds  applied  to  the 
satisfaction  of  the  debt  Under  such  a  view  of  course  the  rule  prevails 
extensively  that  an  equity  of  redemption  is  leviable  as  real  property 
under  an  attachment  or  on  an  execution  at  law,^^  and  this  equitable 
rule  has  in  many  states  been  definitely  established  by  express  statu- 
tory enactment^^  Under  this  rule  an  estate  may  be  mortgaged  for 
thrice  its  value,  but  being  still  in  the  debtor,  it  stands  in  lieu  of  his 
person,  and  is  subject  to  attachment,  notwithstanding  that  when  mar- 
shaled the  attaching  creditor  may  find  nothing  for  his  share.^^  It 
has  been  held  that  a  deed  absolute,  to  secure  a  debt,  does  not  transfer 
the  legal  title  from  the  grantor,  but  it  may  be  levied  on  under  execu- 
tion against  him.^*  The  weight  of  authority,  in  considering  the  right 
to  levy  an  execution  on  a  grantor's  interest  in  property  conveyed  by 
a  deed,  absolute  on  its  face,  but  in  fact  a  mortgage,  seems  to  hold, 
howevef,  that  the  legal  title  passes  with  the  deed  to  the  grantee,  and 
that,  if  the  grantor  has  any  rights  in  such  property  subject  to  levy, 
it  is  his  mere  equitable  right  to  redeem.^* 

30.  Mortgagee's  Right  to  Levy  on  Equity  of  Redemption. — ^In  sev- 
eral cases  it  has  been  held  that  a  mortgagee  may  levy  an  execution 
for  his  debt  on  the  mortgaged  land  and  that  a  sale  thereunder  will 
discharge  the  mortgage  and  vest  a  complete  and  indefeasible  title  in 
the  purchaser.*®     The  general  rule,  however,  appears  to  be  that  a 

14.  Wolfe  V.  Doe,  13  Smedes  &  M.  16.  Carter  v.  Smith,  142  Ala.  414, 
(Miss.)   103,  51  Am.  Dec.  147.  38  So.  184,  110  A.  S.  R.  36;  Punder- 

15.  Van  Ness  v.  Hyatt,  13  Pet.  294,  son  v.  Brown,  1  Day  (Conn.)  93,  2 
10  U.  S.  (L.  ed.)  168;  People  v.  Pahn-  Am.  Dec.  53  and  note;  Seaman  v.  Hax, 
er,  46111.  398,  96  Am.  Dee.  418;  Julian  14  Colo.  536,  24  Pac.  536,  9  L.R.A: 
V.  BeU,  26  Ind.  220,  89  Am.  Dec.  460;  341;  Roberts  v.  Hughes,  81  lU.  130, 
Bullard  v.  Hinkley,  6  Greenl.  (Me.)  25  Am.  Rep.  270;  Benson  v.  Smith, 
289,  20  Am.  Dec.  304;  Lunt  v.  Cook,  42  Me.  414,  66  Am.  Dec.  286;  liver- 
175  Mass.  1,  65  N.  E.  468,  78  A.  S.  more  v.  Boutell,  11  Gray  (Mass.)  217, 
R.  472;  Trimm  v.  Marsh,  54  N.  Y.  599,  71  Am.  Dec.  708. 

13  Am.  Rep.  623;  Commercial  Bank  17.  Schatzill  v.   Bolton,  2  McCord 

V  Western  Reserve  Bank,  11  Ohio  444,  L.  (S.  C.)  478,  13  Am.  Dec.  748. 

38   Am.   Dec.    739 ;    In   re   Tower,   9  18.  Flynn  v.  Holmes,  145  Mich.  606, 

Watts  &  S.   (Pa.)  103,  42  Am.  Dec.  108  N.  W.  085,  11  L.R.A.(N.S.)  209 

319;  Baker  v.  Clepper,  26  Tex.  629,  and  note. 

84  Am.  Dec.  591;  Swift  v.  Dean,  11  19.  Note:   11   L.R.A.(N.S.)    209   et 

Vt.  323,  34  Am.  Dec.  693.  seq. 

Notes:  97  Am.  Dec.  308;  Ann.  Cas.  20.  Note:  11  Am.  Dec.  194,  195. 

1916C  789. 
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mortgagee  cannot  levy  on  and  sell  the  equity  of  redemption  in  the 
mortgaged  premises  under  an  execution  issued  on  a  judgment  at  law 
for  the  recovery  of  the  mortgage  debt/  although  of  course  there  is  no 
question  but  that  a  mortgagee,  if  he  holds  a  demand  against  the 
mortgagor  independent  of  the  mortgage,  has  the  same  right  that  other 
creditors  have  to  secure  it  by  the  attachment  and  sale  of  the  equity.* 
The  general  doctrine  is  not,  however,  applicable  where  the  debt  and 
the  mortgage  are  in  different  hands,  as  where  the  debt  has  been  trans- 
ferred without  an  assignment  of  the  mortgage.  It  has  accordingly 
been  held  that  where  one  of  several  negotiable  notes,  secured  by  a 
mortgage,  is  transferred  without  an  assignment  of  the  mortgage,  the 
indorsee  may  attach  the  equity  of  redemption,  and  sell  the  same 
under  execution  in  an  action  against  the  promisor,  it  being  said  that 
in  such  a  case  mortgagors  may  protect  themselves  from  having  their 
time  of  redemption  reduced  by  giving  bonds,  or  notes  not  negotiable, 
instead  of  negotiable  notes,  which  have  become  so  common  a  medium 
of  business  that  their  efficacy  ought  not  to  be  restrained.* 

31.  Mortgagee's  Interest  in  Land. — ^In  accordance  with  the  modem 
view  that  a  mortgage  is  a  mere  security  for  the  payment  of  the  debt 
for  which  it  is  given,  it  is  very  generally  held  that  a  mortgagee,  before 
foreclosure,  has  no  interest  in  the  land  which  can  be  sold  on  execu- 
tion, his  interest  being  a  mere  chose  in  action,  a  debt  secured  by  a 
pledge  of  real  estate,  which  cannot  be  sold  separate  from  the  debt.* 
Similarly,  prior  to  foreclosure,  the  interest  of  a  mortgagee  in  lands 
is  not  subject  to  attachment.* 

32.  Mortgagor's  Interest  in  Chattel. — The  decisions  in  the  diflPerent 
states  on  the  question  whether  a  mortgagor  of  personal  property  while 
the  mortgage  debt  remains  unpaid  has  anything  left  subject  to  execu- 
tion at  law  are  in  a  state  of  conflict.  At  common  law  by  a  mortgage 
of  personal  property  the  title  passes,  and  the  mortgagor  has  only  the 
equitable  right  to  reclaim  it  on  payment  Since,  however,  at  common 
law  equitable  interests  in  personalty  were  not  liable  to  be  taken  in 
execution,*  the  view  has  been  entertained  by  those  courts  adopting 
the  common  law  rule  that  mortgaged  chattels  even  though  they  are 
in  the  possession  of  the  mortgagor  are  not  subject  to  seizure  on  attach- 
ment or  execution  by  the  creditors  of  the  mortgagor.'    Other  courts 

1.  Atkins  v.  Sawyer,  1  Pick.  (Mass.)  143,  52  Am.  Dec.  646  and  note;  Morris 
351,  11  Am.  Dec.  188  and  note.  v.  Mowatt,  2  Paige  (N.  Y.)   686,  22 

2.  Seaman  v.  Hax,  14  Colo.  536,  24  Am.  Dec.  661;   Trimm  v.  Marsh,  54 
Pac.    461,   9   L.R.A.    341 ;    Atkins   v.  N.  Y.  599, 13  Am.  Rep.  623. 
Sawyer,  1  Pick,  (Mass.)  351,  11  Am.  5.  Brown  v.  Bates,  55  Me.  520,  92 
Dec.  188.  Am.  Dec.  613;  Columbia  Bank  v.  Ja- 

3.  Crane  v.  March,  4  Pick.  (Mass.)  cobs,  10  Mich.  349,  81  Am.  Dec.  792. 
131,  16  Am.  Dec.  329  and  note.  6.  See   supra,   par.   18. 

Note :  11  Am.  Dec.  197.  7.  Jennings  v.  Mcllroy,  42  Ark.  236, 

4.  McLaughlin  v.  Shepherd,  32  Me.   48  Am.  Rep.  61;  Holbrook  v.  Baker, 

134 


17  R.  C.  L.  LEVY  AND  SEIZUKB  I  32 

adopting  the  equitable  rule  that  the  estate  in  the  mortgagor  should 
be  regarded  as  the  legal  estate,  subject  in  his  hands,  and  prima  facie 
in  the  hands  of  all  claiming  under  him  by  subsequent  title,  to  the 
charge  or  incumbrance  of  the  mortgage,  have  held  that  equities  of 
redemption  in  mortgaged  chattels  remaining  in  the  possession  of  the 
mortgagor  are  subject  to  levy  under  an  execution  against  him,^  al- 
though even  then,  it  has  been  held,  the  mortgagor  must  be  entitled 
to  the  possession  imder  an  agreement  to  that  effect,  and  not  merely 
by  permission.*  In  some  cases  mortgaged  chattels  have  been  seized 
and  sold  under  execution  against  the  mortgagor  even  after  condition 
broken,^®  but  generally  in  those  states  which  have  adopted  the  equi- 
table idea  of  property  in  the  mortgagor,  and  held  equities  of  redemp- 
tion in  chattels  subject  to  execution,  the  doctrine  does  not  seem  to 
have  been  carried  further  than  to  hold  that  where  the  mortgagor 
himself  has  the  right  of  possession  for  a  definite  time,  as  for  instance 
till  default,  the  right  of  possession,  to  that  extent,  is  the  subject  of 
levy  and  sale,  but  that  after  default  the  mortgagor  has  no  interest 
in  the  mortgaged  property  that  can  be  levied  on  and  sold  on  execution 
against  him,  even  though  it  remains  in  his  possession.^^  Hence, 
where,  after  levy  in  such  a  case,  the  property  is  subsequently  seized 
by  the  sheriff,  acting  as  the  agent  of  the  mortgagee,  and  sold  for  more 
than  enough  to  satisfy  the  mortgage,  the  judgment  creditor  is  not 
entitled  to  the  surplus  arising  from  the  sale,  but  the  title  to  the  pro- 
ceeds of  the  sale  is  in  the  mortgagee,  subject  to  an  accounting  with 
tlie  mortgagor.*'  A  chattel  mortgage  which  authorizes  the  mortgagee 
at  any  time  before  default,  if  he  deem  himself  insecure,  to  take  posses- 
sion and  sell,  gives  to  the  mortgagor  the  right  of  possession  in  the 
mean  ^me,  and  until  the  mortgagee  exercises  his  right  to  take  posses- 
sion, the  possession  is  in  the  mortgagor,  and  his  interest  is  subject  to 
attachment.    But  if  the  mortgagee  before  judgment  in  the  attachment 

5  Greenl.  (Me.)  309, 17  Am.  Dec.  236;  Eq.  (S.  C.)  222,  94  Am.  Dec.  164. 
Badlam  v.  Tucker,  1  Pick.  (Mass.)  11.  Jenniiiprs  v.  Mcllroy,  42  Ark. 
389,  11  Am.  Dec.  202;  Haven  v.  Low,  236,  -18  Am.  Rep.  61  (discussed,  not 
2  N.  H.  13,  9  Am.  Dec.  25.  decided) ;  Rankine  v.  Greer,  38  Kan. 

Note:  11  Ann.  Cas.  670.  343,  16   Pac.   685,  5   A.   S.  R.   751; 

8.  Ex  parte  Logan,  185  Ala.  525,  Tannahill  v.  Tuttle,  3  Mich-  104,  61 
64  So.  570,  Ann.  Cas.  1916C  405,  51  Am.  Dec.  480;  Hall  v.  Sampson,  35 
L.R.A.(N.S.)  1068;  Monmouth  Sec-  N.  Y.  274,  91  Am.  Dec.  56;  Hathaway 
ond  Nat.  Bank  v.  Gilbert,  174  111.  485,  v.  Bravman,  42  N.  Y.  322,-1  Am.  Rep. 
61  N.  E.  684,  66  A.  S.  R.  306  and  524;  I^tanchester  v.  Tibbetta,  121  N.  Y. 
note;  Mueller  v.  Prove,  80  Mich.  475,  223,  24  N.  E.  304,  18  A.  S.  R.  816; 
45  N.  W.  498,  20  A.  S.  R.  625;.  Mc-  Leadbetter  v.  Leadbetter,  125  N.  Y. 
Knight  V.  Gordon,  13  Rich.  Eq.  (S.  290,  26  N.  E.  265,  21  A.  S.  R.  738; 
C.)   222,  94  Am.  Dec.  164.  Ex  parte  Lorenz,  32  S.  C.  365,  11  S. 

Note:  11  Ann.  Cas.  670.  E.  206,  17  A.  S.  R.  862. 

9.  Tannahill  v.  Tuttle,  3  Mich.  104,       Note:  50  A.  S.  R.  307. 

61  Am.  Dec.  480.  12.  Ex  parte  Lorenz,- 32  S.  C.  365, 

10.  McKnight  v.  Gordon,  13  Rich.   11  S.  E.  206,  17  A.  S.  R.  802. 
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suit  goes  into  possession,  the  mortgagor's  interest  terminates,  and  can- 
not  be  sold  under  execution  in  the  attachment  suit.^'  A  mortgagee 
of  chattels  cannot  maintain  replevin  against  a  sheriff  seizing  the  same 
on  fi.  fa.  against  the  mortgagor  while  they  are  in  the  latter's  possession, 
even  though  he  threatens  to  sell  in  disregard  of  the  mortgagee's  title. 
Some  tortioiis  act  is  necessary  to  constitute  the  sheriff  a  trespasser  ab 
initio  in  such  a  case,  and  a  mere  threat  to  sell  the  property  absolutely 
is  not  sufficient.** 

33.  Levy  on  Chattel  in  Mortgagee's  Possession. — ^Although  prop- 
erty embraced  in  a  chattel  mortgage  can  be  levied  on  where  ^e  mort- 
gagor is  in  possession,**  it  cannot  as  a  general  rule  be  levied  on  against 
the  mortgagor  while  the  mortgagee  is  in  possession.*^  A  fortioh, 
mortgaged  personal  property  cannot  be  seized  and  taken  from  a  mort- 
gagee after  it  has  been  surrendered  to  him  to  sell  in  satisfaction  of  the 
mortgage.  He  then  is  more  than  a  mortgagee,  and  stands  as  a  bailee 
as  to  the  surplus  over  and  above  the  mortgage  debi  His  possession 
is  rightful,  and,  being  acquired  before  the  issuance  of  the  execution, 
cannot  be  disturbed  under  it.*'  But  if  a  mortgage  of  chattels  con- 
tains a  statement  that  the  mortgagors  are  in  possession  of  the  prop- 
erty and  are  lawfully  possessed  thereof  as  their  own  property,  the 
mortgagee  is  estopped  to  urge,  as  against  creditors  of  the  mortgagor, 
that  the  latter  was  not  in  possession  of  such  property.*®  In  some  juris- 
dictions the  interest  of  a  mortgagor  in  mortgaged  chattels  in  possession 
of  the  mortgagee  may  be  levied  on  under  execution,  but  they  cannot 
be  taken  from  the  mortgagee  without  an  offer  to  pay  the  mortgage 
debt.**  Where  a  mortgagee  of  chattels  brings  trespass  against  an 
officer  who  levied  on  part  of  them  while  in  plaintiff's  possession  by 
virtue  of  an  attachment  against  the  mortgagor,  and  the  defendant 
claims  that  enough  property  was  left  in  the  plaintiff's  possession  to 
satisfy  the  mortgage,  plaintiff  may  show  that  a  part  of  the  property 
left  with  him  did  not  belong  to  the  mortgagor,  but  to  a  third  person.*^ 

34.  Duty  to  Pay  or  Secure  Mortgage  Debt  on  Levy  on  Mortgaged 
Property. — ^In  some  jurisdictions  the  statutes  expressly  provide  that 
mortgaged  personal  property  may  be  taken  on  attachment  or  execu- 
tion issued  against  the  mortgagor,  if  the  officer,  or  the  attachment  or 

13.  Hall  V.  Sampson,  36  N.  T.  274,  to  bailee's  rights,  see  infra,  par.  51. 
91  Am.  Dec.  56.  18.  Monmouth  Second  Nat.  Bank  v, 

14.  Fugate  v.  Clarkson,  2  B.  Mon.  Gilbert,  174  III  485,  61  N.  E.  584, 
(Ky.)  41,  36  Am.  Dec.  689.  66  A.  S.  B.  306. 

15.  See  preceding  paragraph.  19.  Tapley   v.   Butterfield,  1   Mete. 

16.  Monmouth  Second  Nat.  Bank  v.  (Ma^.)  515,  35  Am.  Dec.  374  and 
Gilbert,  174  lU.  485,  51  N.  E.  584,  note;  Fox  v.  Cronan,  47  N.  J.  L.  493, 
66  A.  S.  B.  306;  Manchester  v.  Tib-  2  AU.  444,  4  Atl.  314,  64  Am.  Rep. 
betts,  121  N.  Y.  219,  24  N.  E.  304,  190. 

18  A.  S.  R.  816.  20.  Ward  v.  Henry,  19  Wis.  76,  8S 

17.  Newman  v.  Mantle,  109  Ky.  292,   Am.  Dec.  672. 
68  S.  W.  783,  95  A.  S.  R.  372.     As 
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execution  creditor,  within  a  stated  period  after  such  levy,  shall  pay 
to  the  holder  of  the  mortgage  the  amount  of  the  mortgage  debt  and 
interest  accrued,  or  deposit  the  same  with  the  county  clerk  or  recorder 
for  the  use  of  the  holder  of  the  mortgage,  or  otherwise  secure  the  same.* 
Under  such  statutes  the  levy  is  of  course  only  on  the  interest  which 
remains  after  payment  of  the  security,  and  it  seems  that  for  the  pur- 
pose of  the  levy  and  sale  of  such  interest,  the  officer  may  take  posses- 
sion of  the  property,  as  against  both  the  mortgagor  and  the  mortgagee.^ 
It  seems,  however,  that  a  levy  of  attachment  on  mortgaged  chattels  is 
not  void,  although  the  amount  of  the  debt  secured  by  the  mortgage 
is  not  paid  or  tendered,  as  required  by  statute,  in  a  case  where  an 
attaching  creditor  attacks  the  validity  of  the  mortgage.*  Moreover, 
as  a  statute  requiring  payment  or  security  to  the  mortgagee  on  a  levy 
made  on  mortgaged  chattels  is  for  the  benefit  of  the  mortgagee  alone, 
and  not  for  the  benefit  of  the  mortgagor,  who  has  no  right  to  interfere 
with  the  proceeding,  the  mortgagee  may  waive  the  right  to  payment 
of  or  security  for  the  mortgage  debt  and  assent  to  the  levy,  which  is 
thereupon  valid  as  against  a  subsequently  executed  mortgage  of  the 
same  chattels.*  If  a  sheriff  levies  on  mortgaged  property  without  com- 
plying with  a  statute  requiring  an  officer  levying  on  such  property 
to  pay  or  tender  the  mortgagee  the  amount  of  the  mortgage  debt,  he 
does  not  incur  a  legal  obligation  to  pay  such  debt  personally,  althoujB:h. 
the  levy  being  unauthorized,  the  seizure  is  a  trespass,  and  the  officer 
is  liable  for  tort  and  the  damages  sustained  by  reason  of  it.* 

35.  Trust  to  Secure  Debts. — Where  property  is  conveyed  under  a 
trust  deed,  it  cannot  ordinarily  be  levied  on,*  although,  it  has  been 
held,  a  creditor  by  execution  has  a  lien  on  it  subject  to  the  trust  which 
he  can  enforce  in  chancery.'  Where,  however,  a  debtor  conveys  land 
in  trust  to  cure  the  payment  of  his  debts,  he  is  entitled  to  any  surplus 
that  may  remain  after  the  purposes  of  the  trust  are  accomplished  and 
the  debts  are  paid;  but  this  equitable  interest  which  he  retains  in  the 
trust  property  is  not  of  a  pure  and  simple  nature,  but  on  the  contrary 
is  complex  and  mixed,  since  the  creditors  whose  debts  are  to  be  paid 
by  the  terms  of  the  deed  are  also  cestuis  que  trust  thereunder.  The 
trust  is  therefore  one  in  which  the  debtor  has  by  no  means  the  entire 

1.  Tollerton  v.  Skelton,  118  la.  543,  6.  Whittler  v.  Sharp,  43  Utah  419, 
92  N.  W.  651,  96  A.  S.  R.  409;  Whitt-  135  Pac.  112,  49  L.R.A.(N.S.)  931. 
ler  v.  Sharp,  43  Utah  419,  135  Pac.  6.  New  York  Central  Trust  Co.  ▼. 
112,  49  L.R.A.(N.S.)  931.  Moran,  56  Minn.  188,  57  N.  W.  471, 

2.  Collins  V.  State,  3  Ind.  542,  30  29  L.R.A.  212;  Alliance  Milling  Co.  v. 
N.  E.  12,  50  A.  S.  B.  298.  See  gen-  Eaton,  86  Tex.  401,  25  S.  W.  614,  24 
«rally,  preceding  paragraph.  L.R.A.  369 ;  Fleming  v.  Fairmont,  etc., 

3.  Hibbard  v.  Zenor,  75  la.  471,  39  R.  Co.,  72  W.  Va.  835,  79  S.  E.  826, 
N.  W.  714,  9  A.  S.  R.  497.  Ann.  Cas.  1915D  978,  49  L.R.A.(N.S.) 

4.  Tollerton,  etc.,  Co.  v. -Skelton,  118  155. 

la.  543,  92  N.  W.  651,  96  A.  S.  R.  7.  Weaver  v.  Neal,  61  W.  Va.  57, 
409.  55  S.  E.  909,  123  A.  S.  R.  972. 

137 


§  36  LEVY  AND  SEIZURE  17  E.  C.  L. 

beneficial  interest,  but  one  in  which  he  is  jointly  interested  with  others, 
who  axe  furthermore  the  principal  objects  of  the  trust.  Consequently 
it  is  held  generally  that  the  interest  of  a  grantor  in  a  deed  of  trust  for 
the  payment  of  debts  is  not  subject  to  levy  and  sale  on  execution  under 
the  statute  of  29  Charles  II,  or  similar  statutes,^  at  least  not  until  the 
debts  axe  paid  and  the  surplus  is  ascertained.^  Similarly,  where  there 
is  an  assignment  in  trust  for  creditors  of  all  one's  personal  property, 
goods,  chattels,  debts,  etc.,  the  resulting  trust,  or  residuary  interest, 
remaining  to  the  assignor,  after  the  objects  of  the  assignment  are 
attained,  has  been  held  to  be  not  such  an  interest  as  may  be  taken 
and  sold  on  execution.**  Under  modem  statutes,  however,  many  of 
which  either  expressly  or  by  necessary  implication  provide  that  any 
interest  or  estate,  either  legal  or  equitable,  of  a  debtor  is  subject  to 
attachment  or  sale  on  execution,  it  has  been  decided  that  where  land 
or  other  property  has  been  conveyed  in  trust  to  pay  certain  chstrges 
on  it,  and  certain  specified  debts  of  the  grantor,  the  residuary  interest 
or  estate  of  the  grantor  is  subject  to  &e  lien  of  cm  attachment  or 
judgment,  and  to  sale  on  execution.**  Moreover,  where  such  a 
residuary  interest  in  land  has  been  attached  it  seems  that  if  the 
land  is  subsequently  sold  under  the  trust  deed  to  pay  the  grantor's 
indebtedness,  the  attachment  immediately  fastens  on  the  surplus 
moneys  realized  by  the  sale.**  It  has  also  been  held  that  if  land  is 
conveyed  by  an  absolute  deed  as  security  for  a  debt,  a  bond  to  reconvey 
being  given,  and  the  debtor  remains  in  possession,  the  legal  title  held 
by  the  creditor  as  security  is  subject  to  a  levy  of  an  execution  against 
him,  and  a  purchaser  at  the  sheriff's  sale  acquires  only  the  interest 
of  the  holder  of  the  security  deed,  including  the  right  which,  he  then 
has  to  receive  the  indebtedness.*' 

36.  Pawned  or  Pledged  Chattels. — ^At  common  law  goods  or  chat- 
tels pawned  or  pledged  as  security  for  a  debt  cannot  be  taken  in 
execution,  and  owing  to  the  fact  that  the  pawnor  or  pledgor  has  no 
present  right  of  possession,  this  common  law  view  has  found  favor  in 
many  courts.*'*    It  has  accordingly  been  held  that  the  interest  of  a 

8.  Van  Ness  v.  Hyatt,  13  Pet.  294,  12.  Brown  v.  Campbell,  100  CaL 
10  U.  S.    (L.  ed.)   168.  635,  35  Pac.  433,  38  A.  S.  R.  314. 

Note:  97  Am.  Dec.  311.  13.  Bridger  v.  Exchange  Bank,  126 

9.  Dubose  v.  Dubose,  7  Ala.  235,  42  Ga.  821,  56  S.  E.  97,  115  A.  S.  E. 
Am.    Dec.    588;    Wolfe    v.    Doe,    13  118,  8  L.R.A.(N.S.)  463. 

Smedes  &  M.  (Miss.)  103,  51  Am.  Dec.       14.  Hall  v.  Page,  4  Ga.  428,  48  Am. 

147.  Dec.  235 ;  Newman  v.  Mantle,  109  Ky. 

10.  Wilkes  V.  Ferris,  5  Johns.  (N.  292,  58  S.  W.  783,  95  A.  S.  R.  372; 
Y.)   335,  4  Am.  Dec.  364.  Feige  v.  Burt,  118  Mich.  213^  77  N. 

11.  Mueller  v.  Provo,  80  Mich.  475,  W.  928,  74  A.  S.  R.  390;  Fox  v. 
45  N.  W.  498,  20  A.  S.  R.  525;  At-  Cronan,  47  N.  J.  L.  493,  2  All.  444, 
water  v.  Manchester  Sav.  Bank,  -^  •  4  Atl.  314,  54  Am,  Rep.  190  (dis- 
Minn.  341,  48  N.  W.  187,  12  L.R.A.  cussed). 
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[)ledgor  in  goods  in  the  hands  of  a  pledgee  can  only  be  reached  by 
ilie  sheriff,  under  execution,  by  serving  and  enforcing  a  garnishment 
on  the  pledgee,  and  not  by  a  seizure  of  the  pledge.**  Similarly,  it 
has  been  held  that  a  pawned  chattel  is  not  attachable  in  an  action 
against  the  pawnor.**  It  has  been  held,  however,  that  where  property 
has  been  pawned,  as  security  for  a  specific  debt,  the  creditors  may 
tender  to  the  paw^nee  the  amount  of  the  debt,  and  then  proceed  to 
attach  the  property,  as  belonging  to  the  pawnor,  though  the  pawnee 
refuse  to  receive  it.  The  tender,  when  legally  made,  is,  so  far  as  the 
pawn  is  concerned,  equivalent  to  payment.  The  right  of  the  pawnee 
to  the  thing  pawned  is  thereby  determined,  and  after  that  he  holds  as 
a  wrongdoer.*'  In  many  states,  it  is  provided  by  statute  that  pledged 
property  may  be  attached,  the  attachment,  however,  being  always 
subject  to  the  pledge.*' 

Property  in  Custodia  Legis 

37.  In  General. — The  general  rule  is  that  while  property  or  money 
is  in  custodia  legis,  the  officer  holding  it  is  the  mere  hand  of  the  court; 
his  possession  is  the  possession  of  the  court ;  and  to  interfere  therewith 
is  to  invade  the  jurisdiction  of  the  court  itself,  an  officer  so  situated 
being  bound  solely  by  the  orders  and  judgments  of  the  court  whose 
mere  agent  he  is,  and  having  no  right  to  make  any  disposition  of  such 
money  or  property  without  the  consent  of  his  own  court,  express  or 
implied.**  Hence,  in  the  absence  of  express  statutory  authority  there- 
for, it  is  settled  law  that,  in  general,  funds  in  custodia  legis  are  not 
subject  either  to  attachment  or  execution.*®  Accordingly,  money  col- 
lected by  a  sheriff  on  an  execution  cannot  be  attached. while  in  his 
hands  as  the  property  of  the  creditor  in  execution,*  and  in  general 

15.  Treadwell  v.  Davis,  34  Cal.  601,  St.  105,  62  Am.  Dec.  214;  Blair  v. 
94  Am.  Dec.  770.  Cantey,  2  Speers  L.   (S.   C.)   34,  42 

16.  Goode  V-  Longmire,  35  Ala.  668,  Am.  Dec.  360. 

76  Am.  Dec.  309.  20.  Jones  v.  Merchants'  Nat.  Bank, 

17.  Badiam  v.  Tucker,  1  Pick.  76  Fed.  683,  33  U.  S.  App.  703,  22 
(Mass.)  389,  11  Am.  Dec.  202;  Bangh  C.  C.  A.  483,  35  L.R.A.  608;  Clymer 
V.  Kirkpatrick,  54  Pa.  St.  81,  93  Am.  v.  Willis,  3  Cal.  363,  58  Am.  Dec.  414; 
Dec.  675;  Smith  v.  Niles,  20  Vt.  315,  Cowart  v.  W.  E.  Caldwell  Co.,  134 
49  Am.  Dec  782.  Ga.  544,  68  S.  E.  500,  30  L.R.A. (N.S.) 

18.  Wbislow  V.  Fletcher,  53  Conn.  720  and  note;  United  States  v.  Mur- 
390,  4  Atl.  260,  55  Am.  Rep.  122;  dock,  18  La.  Ann.  305,  89  Am.  Dec. 
TannahiU  v.  Tuttle,  3  Mich.  104,  61  651 ;  Marvin  v.  Hawley,  9  Mo.  378,  43 
Am.  Dec.  480 ;  Parkersburg  First  Nat.  Am.  Dec.  547. 

Bank  v.  Harkness,  42  W.  Va.  156,  24  Notes:    10   L.R.A.  529;   13   L.R.A. 

S.  E.  548,  32  L.R. A -408.  (N.S.)   758. 

19.  Ford  V.  Judsonia  Mercantile  Co.,  1.  Clymer  v.  Willis,  3  Cal.  303,  58 
52  Ark-  426,  12  S.  W.  876,  20  A.  S.  Am.  Dec.  414;  Jones  v.  Jones,  1  Bland 
R.  192;  Cowart  v.  W.  E.  Caldwell  Co.,  (Md.)  443.  18  Am.  Dec.  327;  Dawson 
134  Ga.  544,  68  S.  E.  600,  30  L.R.A.  v.  Holcomb,  1  Ohio  275,  13  Am.  Dec. 
(N.S.)  720;  Keating  v.  Spink,  3  Ohio  618;  Bowden  v.  Schatzell,  Bailey  Eq. 
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any  form  of  personal  property  levied  on  by  a  sheriff  is  in  custodia 
legis,  and  no  other  officer  has  the  right  to  seize  it,  the  title  having 
passed  to  the  sheriff  by  virtue  of  his  levy.'  Similarly,  property  de- 
livered to  an  officer  by  a  person  under  arrest  has  been  said  to  be  not 
subject  to  seizure  under  civil  process.*  Other  legal  custodians  to  whom 
these  principles  have  been  applied  are  trustees  in  bankruptcy/ 
assignees  for  the  benefit  of  creditors,*  ordinaries  or  commissioners  in 
equity,*  clerks  of  courts '  and  receivers.*     While  the  courts  haVe 

(S.  C.)  360,  23  Am.  Dee.  170;  Blair  319,  58  N.  W.  514,  26  L.R.A.  593, 

V.   Cantey,  2  Speers  L.    (S.  G.)   34,  wherein  it  is  held  that  under  the  pro- 

42  Am.  Dec  360;  Prentiss  v.  Bliss,  4  visions  of  existing  statutes  an  assign- 

Vt.  513,  24  Am.  Dec.  631  and  note;  ment  for  the  henefit  of  creditors  does 

Hill  V.  La  Crosse,  etc.,  R.  Co.,  14  Wis.  not  place  the  property  of  the  assignor 

291,  80  Am.  Dec.  783.  in  the  custody  of  the  law. 

Notes:  28  A.  S.  R.  541;  43  L.R.A.  6.  Blair  v.  Cantey,  2  Speers  L.  (S. 

(N.S.)  572.  C.)   34,  42  Am.  Dec.  360. 

2.  Hagan  ▼.  Lucas,  10  Pet.  400,  9  7.  Dale  v.  Brumbly,  93  Md.  468,  56 

U.  S.  (L.  ed.)  470;  Taylor  v.  Carryl,  Atl.  807,  64  L.R.A.  112. 

20  How.  683,  15  U.  S.  (L.  ed.)  1028;  Note:  10  L.R.A.  529. 

Jones  Stationery,  etc.,  Co.  v.  Case,  26  But  see  Dunlop  v.  Patterson  Fire 

Kan.  299,  40  Am.  Rep.  310;  Hackley  Ins.  Co.,  74  N.  Y.  145,  30  Am.  Rep. 

V.  Swigert,  5  B.  Mon.   (Ky.)  86,  41  283,  wherein  it  was  held  that  money 

Am.    Dee.    ^6;    MoUison    v.    Eaton,  deposited  with  the  clerk  of  a  court, 

16  Minn.  426, 10  Am.  Rep.  150 ;  North-  in  pursuance  of  law,  in  place  of  an 

field  Knife  Co.  v.  Shapleigh,  24  Neb.  undertaking   on   appeal,   is   liable   to 

635,  39  N.  W.  788,  8  A.  S.  R.  224;  attachment  by  a  third  person  against 

Pitkin  V.  Bumham,  62  Neb.  385,  87  the  depositor. 

N.  W.  160,  89  A.  S.  R.  763,  55  L.R. A.  8.  WiswaU  v.  Sampson,  14  How.*  52, 

280;  Oswego  First  Nat.  Bank  v.  Dunn,  14  U.  S.  (L.  ed.)  322;  Adams  v.  Has- 

97  N.  Y.  149,  49  Am.  Rep.  517;  Jones  keU,  6  Cal.  113,  65  Am.  Dec.  '491; 

V.  Judkins,  20  N.  C.  591,  34  Am.  Dec.  New  Haven  Wire  Co.  Cases,  57  Conn. 

392;  Bradley  v.  Kesee,  5  Cold.  (Tenn.)  352,  18  AtL  266,  5  L.R.A.  300;  Jen- 

223,  94  Am.  Dec.  246.  kins  v.  Purcell,  29  App.  Cas.  (D.  C.) 

Note:  24  Am.  Dec.  634.  209,   9   L.R.A.(N.8.)    1074;   Cobb  v. 

8.  Morris    v.    Penniman,    14    Gray  Camden  Sav.  Bank,  106  Me.  178,  76 

(Mass.)    220,  74  Am.  Dec.   675  and  Atl.  667,  20  Ann.  Cas.  547;  Walling 

note;  Holker  v.  Hennessey,  141  Mo.  v.  Miller,  108  N.  Y.  173,  15  N.  E.  65,' 

527,  42  S.  W.  1090,  64  A.  S.  R.  524,  2  A.  S.  R.  400  and  note;  Beardslee  v. 

39L.R.A.  165;  Hill  V.  Hatch,  99  Tenn.  Ingraham,  183  N.  Y.  411,  76  N.  E. 

39,  41  S.  W.  349,  63  A.  S.  R.  822  476,  3  L.R.A.(N.S.)   1073  and  note; 

and  note.    But  see  Garnishment,  vol.  Hagedon  v.  Wisconsin  Bank,  1  Pin. 

12,  p.  811,  812.  (Wis.)  61,  39  Am.  Dec.  275;  Ex  parte 

4.  Rockland   Sav.    Bank  v.   Alden,  Williams,  L.  R.  7  Ch.  314.  41  L.  J. 

103   Me.  230,  68  Atl.   863,  13  Ann.  Bk.  38,  26  L.  T.  N.  S.  303,  20  W.  B. 

Cas.   806  and  note,  14  L.R.A.(N.S.)  430,  11  Eng.  RuL  Cas.  617. 

1220 ;  French  v.  White,  78  Vt.  89,  62  Notes :  10  L.R.A.  529,  530 ;  20  L.R^. 

Atl.   35,   6  Ann.   Cas.  479,  2  L.R.A.  392,  393. 

(N.S.)   804.  However,  possession  by  «  raceiver 

6.  Hamilton-Brown     Shoe     Co.     v.  appointed  in  one  jurisdiction,  of  the 

Mercer,  84  la.  537,  61  N.  W.  415,  35  personal  property  of  a  debtor,  taken 

A.  S.  R.  331;  Gillespie  v.  Keating,  180  by  him  under  an  order  of  court  which 

Pa.  St.  150,  36  Atl.  641,  67  A.  S.  R.  vests  no  title  in  him,  does  not  exempt 

622.    Compare  State  v.  Rose,  4  N.  D.  it,  when  taken  into  another  jurisdic- 
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very  generally  denied  that  moneys  held  by  a  sheriff  in  his  official 
capacity  could  be  reached  by  execution  or  attachment  proceedings,  it 
^  seems  that  they  have  not  always  assigned  the  same  reasons  or  stated  the 
same  grounds  for  their  decisions.  Probably  the  majority  of  the  courts 
have  said  briefly  that  money  thus  in  the  hands  of  the  sheriff  was  in 
the  custody  of  the  law,  and  therefore  could  not  be  attached;  others 
have  ascribed  as  a  reason  for  so  holding  that  it  was  not  the  property  of 
the  execution  creditor  until  paid  over;  *  others  that  the  statutes  do  not 
refer  to  officers  holding  money  in  an  official  capacity,  but  to  persons 
who,  by  their  voluntary  agency,  have  taken  possession  of  the  goods 
and  effects  of  the  debtor,  or  have  become  indebted  to  him  on  contract ; 
and  others  place  their  decisions  on  grounds  of  public  policy,  to  save 
officers  from  litigation  and  expense  in  answering  to  the  many  gar- 
nishee suits  which  might  be  commenced  against  them.»« 

38.  Necessity  of  a  Valid  and  Continuing  Levy. — ^A  valid  levy  is 
essential  to  place  property  in  the  custody  of  the  law.^^  Hence,  where 
the  judgment  on  which  an  execution  is  based  is  void  or  a  levy  is  for 
any  other  reason  informal,  illegal  or  fraudulent,  the  officer  executing 
it  is  not  protected  in  his  possession,  the  property  seized  not  being 
deemed  to  be  in  custodia  legis.^*  Similarly  if  an  assignment  for 
creditors  is  void,  it  confers  no  right  on  the  assignee  as  against  attack- 
ing creditors;  and  the  property  cannot  be  considered  as  in  the  custody 
of  the  law,  so  as  to  prevent  an  attachment.**  However,  property  seized 
by  an  officer  vmder  an  execution  valid  on  its  face,  issued  on  a  judg- 
ment voidable  only,  is  not  subject  to  seizure  by  another  officer  on  a 
process  issued  out  of  a  different  court  in  entire  disregard  of  the  right 
and  custody  of  the  officer  holding  the  first  writ.**    As  a  general  propo- 

tion,  from  attachment  by  creditors  of  Am.  Dec.  618. 

such  debtor  therein,  or  give  the  receiv-  10.  Hill  v.  La  Crosse,  etc.,  R.  Co., 

cr   any  right   to   hold   the   property  14  Wis.  291,  80  Am.  Dec.  783. 

against  the  claims  of  such  attaching  11.  Livingston  v.  Smith,  5  Pet.  90, 

creditors.    Humphreys  v.  Hopkins,  81  8  U.  S.  (L.  ed.)  57:  Gumbel  v.  Pitkin, 

Cal.  651,  22  Pac.  892,  15  A.  8.  R.  76,  124  U.  8.  131,  8  8.  Ct.  379,  31  U.  S. 

6  LR.A.  792.                   ^  ,..,..  .^  (!-•   «^)    374;    Cedar   Rapids   Pump 

It  has  moreover  been  held  that  the  Co.  v.  Miller,  105  la.  674,  76  N.  W 

attachment  of  real  property  will  not  504^  57  j^   g^  1^  322 

preclude  a  recover  subsequently  ap-  12.  Pitkin  v,  Bumham,  62  Neb.  385, 

pomted  by  another  court  from,  takmg  07  m    W    ifiA    «q   a     q    p    taq    kk 

possession,  the  grounds  assigned  for  ?  p^/  Jin.  n;.^           n^^      lb  4 

this  holdiilg  being  that,  since  the  poa-  ^^i'  f  ^'  ^^^^^^  '''£?^^''^'  ^  ^J?" 

session   of  the   occupant   is   not   dis-  f.^'  ^  f  w-^^on^^L^.^"'"V^^-  ^^^■ 

turbed  by  the  levy  of  the  attachment,  liams,  /  Wis.  329,  76  Am.  Dec.  219, 

it  is  impossible  for  constructive  pos-  overruled  on  another  point  by  Russell 

session  to  be  in  the  officer  making  the  ^'  Lennon,  39  Wis.  570,  20  Am.  Rep. 

levy.    3  L.R.A.(N.S.)  1073,  1074  note.  ^^' 

9.  Turner  v,  Fendall,  1  Cranch  117,  13.  McCord-Brady   Co.  v.   Mills,   8 
2  U.  8.  (L.  ed.)  53;  Lightner  v.  Stein- '  Wyo.   258,  56  Pac.   1003,   46  L.R.A. 

agel,  33  III.  510,  85  Am.  Dec.  292;  737. 

Dawson  v.  Holcomb,  1  Ohio  275,  13  14.  Pitkin  v.  Bumham,  62  Neb.  385, 

141 


8  39  LEVY  AND  SEIZURE  17  R.  C.  L. 

sition  it  may  be  said  that  as  long  as  goods  seized  are  in  the  hands  of  a 
sherifif,  or  other  attaching  officers,  they  are  in  the  custody  of  the  law, 
and  so  not  leviable/*  but  after  the  discharge  of  a  levy,  the  sheriff's 
possession  if  it  still  continues  ceases  to  be  in  his  official  character,  and 
he  holds  only  as  a  naked  bailee  of  the  defendant.^*  Moreover,  knowl- 
edge that  an  attachment  has  been  levied  will  not  prevent  a  subsequent 
attachment  on  the  same  property,  if  no  possession  is  retained  under 
the  former,  and  when  a  plaintiff  directs  a  return  of  attached  property, 
he  takes  it  out  of  the  custody  of  the  law,  and  from  that  moment  it  is 
no  longer  bound  by  his  execution.^'  So  the  mere  postponement  of  a 
sale  of  property  levied  on  under  execution  does  not  affect  the  judg- 
ment creditor's  rights,  unless  there  is  collusion  between  the  parties; 
but  a  direction  not  to  sell,  but  to  leave  the  property  in  the  debtor's 
possession,  renders  the  execution  fraudulent  as  to  other  creditors,  who 
may  take  the  property  in  execution.^®  On  the  other  hand,  the  mere 
fact  that  property  has  been  delivered  to  a  receiptor  who  assents  to  an 
attachment  by  a  second  officer  does  not  make  the  second  attachment 
invalid.^®  Where  the  possession  is  retained  under  a  forthcoming  bond, 
it  is  a  possession  substituted  for  that  of  the  sheriff.  And  the  parties 
so  in  possession  are  merely  bailees  of  the  sheriff,  and  have  no  power 
to  transfer  the  possession  free  from  the  lien  of  the  execution.*® 

39.  Proceeds  of  Prior  Execution  Sale  in  Hands  of  Officer. — ^It  has 
been  held  that  a  sheriff  receiving  an  execution  against  a  defendant  for 
whom  he  then  has  money  collected  by  a  former  execution  cannot  levy 
on  that  money  in  his  own  hands,  but  must  bring  it  into  a  court  for 
instructions  to  apply  it  on  the  second  execution.*  Other  courts  have 
held,  however,  that  money  collected  by  a  sheriff  under  execution,  in 
favor  of  one  against  whom  he  also  holds  an  execution,  may  be  appUed 
by  him  towards  the  satisfaction  of  said  second  execution,  unless  the 
legal  or  equitable  title  has  passed  to  some  third  person.*  Similarly  it 
has  been  held  that  while  property  already  subjected  to  one  attaehment 
cannot  be  duly  attached  by  another  officer,'  if  the  property  attached 
exceeds  in  value  the  demand  contained  in  the  first  precept,  a  second 
precept  can  be  delivered  to  the  officer  who  served  the  first  one,  and 

87  N.  W.  160.  89  A.  S.  R.  763,  55  fra,  par.  136  et  seq. 

L.R.A.  280.  1-  Turner  v.  Fendall,  1  Cranch  117, 

15.  Governor  v.  Vanmeter,  9  Leigh  2  U.  S.  (L.  ed.)  53;  Hardy  v.  Tilton, 
(Va.)   18,  33  Am.  Dec.  221.              •  68  Me.  195,  28  Am.  Rep.  34;  Prentiss 

16.  McArthur  v.  Carrie,  32  Ala.  75,  v.  Bliss,  4  Vt.  513,  24  Am.  Dec.  631. 
70  Am.  Dec.  529.  2.  Ex  parte  Fearle,  13  Mo.  467,  53 

17.  Chadboume  v.   Sumner,  16   N.  Am.   Dec.   155;   Tucker  v.   Atkinson, 
H.  129,  41  Am.  Dec.  720.  1  Humph.   (Tenn.)  300,  34  Am.  Dec. 

18.  Governor  v.  Vanmeter,  9  Leigh  650;    Dolby    v.    MuUins,    3    Humph. 
(Va.)  18,  33  Am.  Dec.  221.  (Tenn.)  437,  39  Am.  Dec.  180;  Mann 

19.  Odiome  v.  CoUrj^,  2  N.  H.  66,  v.  Kelsey,  71  Tex.  609,  12  S.  W.  43, 

9  Am.  Dec.  39.  10  A.  S.  R.  800. 

20.  Note:  10  L.R.A.  530.     See  in-       3.  See  supra,  par.  37. 
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he,  with  equal  benefit  to  creditors,  and  perfect  consistency  with  prin- 
ciple, can  make  a  second  attachment  subject  to  the  fii'st  attachment.* 
In  England  and  in  a  few  other  jurisdictions  it  has  been  held  that 
a  surplus  remaining  in  the  hands  of  a  sheriff  after  an  execution  sale 
is  not  subject  to  levy  and  sale  under  other  executions  against  the  same 
debtor,  the  view  being  entertained  that  if  a  sheriff  takes  in  execution 
more  than  is  necessary  to  satisfy  an  execution  with  which  he  is  charged 
he  holds  such  surplus  for  the  use  of  the  judgment  debtor  as  money 
had  and  received  and  it  is  his  duty  to  pay  over  the  same  to  him  imme- 
diately.* On  the  other  hand,  the  courts  in  the  majority  of  jurisdictions 
in  the  United  States  appear  to  have  held  that  money  belonging  to  an 
execution  defendant,  remaining  in  the  hands  of  the  sheriff  after  the 
execution  of  plaintiff's  claim  has  been  satisfied,  is  subject  to  execution 
or  attachment  under  other  writs  coming  into  the  hands  of  the  sheriff 
for  execution  against  the  property  of  the  same  defendant,  the  ground 
given  being  that  money  remaining  in  the  hands  of  the  sheriff  is  the 
money  of  the  debtor,  of  whom  the  sheriff  is  the  agent,  as  in  any  other 
case  of  agency,  and  hence,  the  surplus  is  subject  to  execution  in  the 
same  manner  as  any  other  property  of  the  debtor  similarly  situated.* 
40.  Attachment  of  Funds  after  Right  of  Person  Thereto  Has  Been 
Ascertained. — ^While  in  the  absence  of  express  statutory  authority 
therefor,  it  is  settled  law  that,  in  general,  funds  in  custodia  legis  are 
not  subject  to  a  levy  either  by  Attachment  or  execution,'  the  view  is 
held  by  many  courts  that,  after  the  person  who  is  entitled  to  a  fund 
has  been  ascertained,  together  with  the  amount  to  which  he  is  entitled, 
and  an  order  has  been  made  for  payment,  the  custodian  then  becomes 
the  agent  of  such  party,  and  may  thereafter  be  garnished,  or  the  fund 
in  his  custody  attached.®     There  are,  however,  many  decisions  by 

4.  Knap  v.  Spraj^e,  9  Mass.  258,  A.  S.  R.  763,  65  LJI.A.  280;  Gaither 
6  Am.  Dec  64;  Odiorne  v.  CoUey,  2  v.  Ballew,  49  N.  C.  488,  69  Am.  Dec. 
N.  H.  66,  9  Am.  Dec.  39.  763   (discussed);  Penland  v.  Leather- 

5.  Ldghtner  v.  Steinagel,  33  111  510,  wood,  101  N.  C.  509,  8  S.  E.  234,  9 
85  Am.  Dec.  292;  Commerce  Vault  Co.  A.  S.  R.  38;  Turner  v.  Gibson,  105 
V.  Barrett,  222  111.  169,  78  N.  E.  47,  Tex.  488,  151  S.  W.  793,  43  L.R.A. 
113  A.  S.  R.  382,  6  Ann.  Cas.  652  (N.S.)  571  and  note;  Evans  v.  Virgin, 
and  note.  But  compare  Pierce  v.  72  Wis.  423,  39  N.  W.  864,  7  A.  S. 
Carleton,  12  111.  358,  54  Am.  Dec.  405,  R.   870. 

wherein  it  is  held  that  a  surplus  re-  Notes:  10  L.R.A.  530;  6  Ann.  Cas. 

maining  in  the  hands  of  the  sheriff  655. 

after  satisfying  plaintiff^s  execution  ia  7.  See  supra,  par.  37. 

liable  to  the  garnishee  process.  8.  Gaither  v.  Ballew,  49  N.  C.  488, 

6.  Hagan  v.  Lucas,  10  Pet.  400,  9  69  Am.  Dec.  763;  Le  Roy  v.  Jacobsky, 
U.  S.  (L.  ed.)  470;  King  v.  Moore,  136  N.  C.  443,  48  S.  E.  796,  67  L.R.A. 
6  Ala.  160,  41  Am.  Dec.  44;  Oppen-  977. 

heimer  v.  Marr,  31  Neb.  811,  48  N.  W.  Note:  13  L.R.A.(N.S.)  758  et  seq. 
818,  28  A.  S.  R.  539;  Pitkin  v.  Burn-  See  Garnishment,  voL  12,  p.  809, 
ham,  62  Neb.  385,  87  N.  W.  160,  89   810. 
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reputable  courts  holding  to  the  contrary.*  Thu5>  it  has  been  ruled, 
a  fund  which  has,  under  the  order  of  the  court,  been  deposited  with 
the  derk  does  not  become  subject  to  attachment  by  the  determination 
of  the  one  who  is  entitled  to  receive  it,  and  an  order  of  the  court  that 
it  be  paid  to  him.*^  Similarly  it  has  been  ruled  that  duly  deposited 
funds  of  a  bankrupt's  estate  are  in  the  possession  of  the  court  so  as 
to  prevent  attachment,  evfen  after  distribution  is  ordered  and  the 
checks  have  been  drawn  and  countersigned  but  not  delivered,  the  cus- 
tody of  the  law  continxiing  until  the  trustee  in  bankruptcy  actually 
pays  the  distributees  the  dividends  awarded  them.^*  The  entire  ques- 
tion in  many  states  is  now  controlled  by  statutory  provision. 

Corporate  Franchises  and  Property 

41.  Franchises. — ^The  rule  is  well  settled  that  a  franchise,  being  an 
incorporeal  hereditament,  cannot,  on  the  settled  principles  of  the 
common  law,  be  seized  and  sold  imder  a  fieri  facias.^'  A  fortiori  the 
authorities  generally  support  the  proposition  that  the  franchise  of  a 
quasi  public  corporation  which  is  permitted  to  carry  on  business  which 
can  be  transacted  only  by  special  permission  from  the  state,  and  which 
is  given  the  right  to  charge  the  publio  for  services  rendered,  cannot 
be  seized  and  sold  in  satisfaction  of  debts  any  more  than  the  right  to 
be  a  corporation  can  be  levied  on  and  sold,  unless  by  special  permis- 
sion from  the  government**  A  ferry  is  a  franchise  and  is  not  Uie  sub- 
ject of  levy,  sale  or  delivery  under  execution.  It  involves  a  personal 
trust  granted  by  the  sovereign  on  conditions  imposed  on  the  grantee 
alone,  and  his  liability  cannot  be  removed  by  substitution.**  Simi- 
larly, a  turnpike  road  is  not  the  subject  of  levy  under  execution, 
where  the  defendant  has  no  interest  in  the  land,  and  no  right  save 
that  of  maintaining  the  road  and  receiving  tolls.*'^ 

9.  Note:  13  L.ll.A.(N.S.)  760.  Notes:  15  Am.  Dec.  595;  20  L.RJL 

10.  Dale  V.  Brumly,  98  Md;  468,  56  737;  31  L.R.A.(N.S.)  637;  6  Ann. 
Atl.  807,  64  L.R.A.  112.  Cas.  514. 

11.  Rockland  Sav.  Bank  v.  Alden,       See  also  infra,  par.  47. 

103  Me.  230,  68  Atl.  863,  13  Ann.  While  the  franchise  right  of  a  dece- 
Cas.  806,  14  L.R.A.(N.S.)  1220  and  dent,  being  intangible,  may  not  be  sub- 
note,  ject  to  seizure  and  a  ministerial  sale 

12.  Que  V.  Tide  Water  Canal  Co.,  by  execution,  it  is  subject  to  a  sale 
24  How.  257,  16  U.  S.  (L.  ed.)  635.  under  a  proper  judicial  decree  for  his 

Note:  5  Ann.  Cas.  514.  debts,  at  least  in  the  absence  of  ob- 

13.  Que  V.  Tide  Water  Canal  Co.,  jection  from  the  granting  power,  or 
24  How.  263,  16  U.  S.  (L.  ed.)  635;  of  a  showing  of  injury  of  the  public. 
East  Alabama  R.  Co.  v.  Doe,  114  U.  Leonard  v.  Baylen  St.  Wharf  Co.,  59 
S.  340,  5  S.  Ct.  869,  29  U.  S.  (L.  ed.)  Fla.  547,  52  So.  718,  31  L.R.A.(N.S.) 
136;   Risdon   Iron,  etc.,   Co.   v.   Citi-  636. 

zens  Traction  Co.,  122  Cal.  94,  54  Pac.       See  generally.  Franchises,  voL*  12, 
29,  68  A.  S.  R.  25;  Susquehanna  Canal   p.  218;  Judicial  Sales,  ante,  p.  16. 
Co.  v.  Bonham,  9  Watts  &  S.   (Pa.)       14.  Note:  20  L.R.A.  737. 
27,  4^  Am.  Dec.  315.  15.  Ammant    v.    New    Alezandna, 
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42.  Property  of  Private  Corporations.— In  the  case  of  corporations 
organized  to  carry  on  a  business  which  is  open  to  all  alike  the  only 
franchise  granted  by  the  government  is  the  right  of  being  a  corpo- 
ration with  all  that  that  implies.  Such  a  right  cannot  be  levied  on 
and  sold  at  an  execution  or  judicial  sale  so  as  to  confer  the  same  privi- 
lege on  the  purchaser.^*  But  the  public  has  no  special  interest  in 
the  continued  business  of  such  a  corporation  and  therefore  will  not 
exert  its  power  to  preserve  the  corporate  life.  Consequently,  it  has 
been  held,  the  property  of  strictly  private  corporations,  such,  for  in- 
stance, as  manufacturing,  mining,  and  trading  companies,  is  liable 
to  be  taken  on  execution  precisely  as  the  property  of  an  individual 
debtor,  the  rule  being  that  although  its  franchises  cannot  be  levied 
on,  yet  its  property  may  be  sold  even  though  the  eflFect  is  to  stop  its 
operations  entirely.*'  Attachment  against  corporate  property  cannot, 
however,  be  maintained  in  an  action  against  a  stockholder.*® 

43.  Property  of  Public  Corporations. — ^As  a  general  proposition  an 
execution  cannot  be  levied  against  the  property  of  a  county,  state,  or 
municipal  organization,  in  the  absence  of  a  statute  expressly  grant- 
ing such  right  in  express  terms.**  Even  where  such  a  right  is  granted, 
however,  it  is  a  general  rule  that  an  execution  cannot  be  levied  on 
any  property  held  by  a  municipal  or  other  public  corporation  for 
public  purposes  **  such  as  public  buildings,*  schoolhouses,*  streets, 
alleys  and  public  squares,'  parks,  promenades,*  waterworks,*  wharves 
and  landing  places,*  fire-engines,  hose  and  hose  carriages,  engine- 
houses  and  engineering  instruments,'  the  principle  being  that  title 

etc.,  Turnpike  Road,  13  Serg.  &  B.  wether  v.  Garrett,  102  U.  S.  472,  26 

(Pa.)  210, 15  Am.  Dec.  593.  U,  S.   (L.  ed.)   197;  Badger  Lumber 

16.  Note :  20  L.R. A.  737.  Co.  v.  Marion  Water  Supply,  etc.,  Co., 

17.  Rollins  V.  Shaver  Wagon,  etc.,  48  Kan.  187,  30  Pac.  117,  30  A.  S.  R. 
Co.,  80  la.  380,  45  N.  W.  1037,  20  306;  McKnight  v.  Grant's  Parish,  30 
A.  S.  B.  427;  Overton  Bridge  Co.  v.  La.  Ann.  361,  31  Am.  Rep.  226. 
Means,  33  Neb.  857,  61  N.  W.  240,  1.  ElHs  v.  Pratt  City,  111  Ala.  629, 
29  A.  S.  R.  514;  Gooch  v.  McGee,  83  20  So.  649,  56  A.  S.  B.  76,  33  L.B.A. 
N.  C.  59,  35  Am.  Rep.  558.  264. 

Note:  31  L.R.A.(N.S.)  637.  2.  State  v.  Tiedemann,  69  Mo.  306, 

18.  Williamson  v.   Smoot,  7  Mart.  33  Am.  Rep.  498. 

O.  S.  (La.)  31, 12  Am.  Dec.  494.  3.  Ransom  v.  Boal,  29  la.  68,  4  Am. 

19.  GOman  v.  Contra  Costa  County,  Rep.  195. 

8  Cal.  52,  68  Am.  Dec.  290  and  note;       4.  Darlington  v.  New  York,  31  N. 

Mayrhofer  v.  Board  of  Education,  89  Y.  164,  88  Am.  Dec.  248. 

Cal.  110,  26  Pac.  646,  23  A.  S.  R.  451;       5.  New  Orleans  v.  Morris,  105  U.  S, 

Olney  v.  Harvey,  50  lU.  453,  99  Am.  600,  26  U.  S.  (L.  ed.)  1184. 

Dec.  530;  Carter  v.  State,  42  La.  Ann.       6.  Klein  v.  New  Orleans,  99  U.  S. 

927,  8  So.  836,  21  A.  S.  R.  404;  Emery  149,  25  U.  S.  (L.  ed.)  430;  New  Or- 

County  V.  Burresen,  14  Utah  328,  47  leans  v.  Louisiana  Const.  Co.,  140  U. 

Pac  91,  60  A.  S.  B.  898,  37  L.RA.  S.  654,  11  S.  Ct  968,  35  U.  S.   (L. 

732.  ed.)  556. 

20.  Townsend  v.    Greeley,   5   Wall.       7.  Curry  v.  Savannah,  64  Ga.  290, 
326,  18   U.   S.    (L.   ed.)    547;   Meri-  37  Am.  Rep.  74. 
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to  such  property  is  held  in  trust  for  the  public,  and  hence  can  no 
more  be  sold  to  satisfy  the  debts  of  a  city  or  other  political  sub- 
di\'ision  than  can  any  other  trust  property  be  sold  to  satisfy  the 
individual  debts  of  any  other  tiiistee.^  Similarly,  on  the  ground  of 
public  policy,  an  ordinary  execution  cannot  be  levied  on  any  of  the 
general  revenues  of  a  county  or  city,  either  before  or  after  they 
are  collected.*  Moreover,  it  has  been  held  that  liquors  held  by  a 
town  for  the  purpose  of  carrying  on  a  dispensary  under  legislative 
authority  stand  in  the  same  position  as  other  property  used  by  the 
town  in  the  administration  of  its  government,  and,  accordingly,  are 
exempt  from  the  levy  of  an  execution  on  a  judgment  against  it.*® 
It  frequently  happens,  however,  that  a  city  or  other  municipality  is 
possessed  of  property,  both  real  and  personal,  which  is  not,  and  never 
can  be,  needed  for  municipal  use,  the  appropriation  of  which  to  the 
payment  of  the  city's  debts  could  not  in  any  way  affect  the  public. 
Such  property,  by  the  great  weight  of  authority,  is  treated  as  the 
private  assets  of  the  municipality,  and  may  be  levied  on  and  sold 
under  an  ordinary  execution.**  For  instance,  residence  property 
conveyed  to  and  received  by  a  city  from  its  tax  collector  as  a  settle- 
ment of  taxes  collected  by  him  and  not  paid  over,  such  property 
not  being  adapted  to  or  used  by  the  city  for  any  public  purpose,  is 
not  exempt  from  levy  and  sale  under  execution.**  However,  a  public 
quay  in  a  city,  dedicated  to  public  use,  does  not  cease  to  be  locus 
pul)licus,  and  become  leviable  as  private  property,  because  it  is  leased 
by  the  public  authorities  for  a  purpose  subservient  to  the  public  use.** 
The  question  as  to  whether  property  is  reasonably  necessary  for  public 
use  must  ultimately  be  determined  by  the  court.  Presumptively, 
however,  all  property  of  every  kind  held  by  a  municipality  is  for 
the  public  use,  and  the  onus  of  overcoming  such  presumption  rests 
on  the  plaintiff  in  execution.**  In  case  of  doubt,  therefore,  the  ques- 
tion will  always  be  resolved  in  favor  of  the  city,  the  interests  of  the 
individual  being  of  nece.'ssity  subsendent  to  the  due  and  proper  admin- 
istration of  government,  or,  in  other  words,  as  the  revenues  of  a  city 

8.  Ransom  v.  Boal,  29  la.  68,  4  Am.  R.  68;  State  v.  Buckles,  8  Ind.  App. 
Rep.  195.  282,  36  N.  E.  846,  52  A.  S.  R.  476; 

9.  Klein  v.  New  Orleans,  99  U.  S.  Darlington  v.  New  York,  31  N.  Y.  164, 
149,  25  U.  S.  (L.  ed.)  430;  Oilman  v.  88  Am.  Dec.  248;  Beadles  v.  Fry,  15 
Contra  Costa  County,  8  Cal.  52,  68  Okla.  428,  82  Pac.  1041,  2  L.R.A. 
Am.  Dee.  290;  Beadles  v.  Frv,  15  Okla.  (N.S.)  855. 

428,  82Pac.l041,  2L.R.A.(N.S.)  855;  12.  Sherman   v.   Williams,  84  Tex. 

Emerv  Countv  v.  Burresen,  14  Utah  421,  19  S.  W.  606,  31  A.   S.  R.  66. 

328,  47  Pac.  91,  60  A.  S.  R.  898,  37  13.  New  Orleans  v.  Louisiana  Const. 

L.R.A.  732.  Co.,  140  U.  S.  654,  11  S.  Ct.  968,  35 

10.  Note:   17  Ann.   Cas.  301.     See  U.  S.  (L.  ed.)  556. 

supra,  par.  6.  14.  Curry  v.  Savannah,  64  Ga.  290, 

11.  Southern  R.   Co.   v.   Hartshorn,   37  Am.  Rep.  74. 
150  Ala.  217,  43  So.  583,  124  A.  S. 
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must;  in  a  large  measure,  be  raised  by  taxation,  the  creditor  will  be 
required  to  wait  for  payment  rather  than  be  permitted  to  embarrass 
the  corporation  by  selling  property  needed  for  the  public  welfare.^* 
44.  Levy  on  Property  of  Inhabitants  for  Debts  of  Town. — In  New 
England  the  practice  of  bringing  suits  against  a  political  division, 
or  municipal  organization,  and  collecting  the  judgment  from  the 
individuals  composing  it,  seems  to  have  obtained  from  the  earliest 
times  without  any  statute  on  the  subject,^*  it  being  held  that  where 
the  inhabitants  of  towns  are  charged  by  law  with  the  performance 
of  duties,  and  made  liable  to  a  suit  therefor,  the  individual  members 
are  liable  to  the  satisfaction  of  the  judgment,  the  suit  in  such  cases 
being  regarded  as  an  action  against  the  individual  persons,  sued  by 
a  collective  name,  as  a  corporation,  rather  than  as  a  suit  against  a 
corporation,  strictly  so  considered.*'  A  reason  given  for  this  rule 
which  is  supposed  to  be  founded  on  immemorial  usage  *®  is  that  as 
towns,  and  other  such  quasi  corporations,  have  no  corporate  fund, 
and  no  legal  means  of  obtaining  one,  each  corporator  is  liable  to 
satisfy  any  judgment  rendered  against  the  corporation.**  The  rule 
has  been  applied  to  school  districts  *®  as  well  as  to  towns  and  parishes, 
but  it  has  been  held  that  an  execution  cannot  be  levied  on  the  prop- 
erty of  one  who,  though  a  member  of  a  parish  when  a  judgment  was 
rendered  against  it,  had  ceased  to  be  such  before  the  levy.*  A  sounder 
exposition  of  the  law,  however,  is  that  the  payment  of  the  liabilities 
of  a  municipal  corporation  is  a  common  burden,  which  should  be 
borne  equally  by  all,  and  not  be  inflicted  on  one  or  a  few.  Hence, 
the  general  and  better  doctrine  where  there  is  no  provision  in  the 
act  of  incorporation  authorizing  a  resort  to  the  individual  property 
of  the  inhabitants  of  an  incorporated  city  or  town  for  the  purpose 
of  discharging  a  judgment  against  the  corporation  is  that  the  private 
property  of  tiie  inhabitants  thereof  cannot  be  seized  on  execution 
against  the  property  of  the  corporation  alone,  but  that  for  the  pur- 
pose of  satisfying  such  judgment  a  resort  must  be  had  to  the  power 
of  taxation,*  it  being  held  in  some  cases  that  a  proper  remedy  for 
a  judgment  creditor  in  such  a  case  is  mandamus  to  compel  the  proper 

15.  Beadles  v.  Pry,  15  Okla.  428,  82  Pick.  (Mass.)  564,  31  Am.  Dec.  163; 
Pac.  1041,  2  L.R.A.(N.S.)  855.  Riddle  v.  Merrimack  River  Locks,  etc., 

16.  Beardsley   v.    Smith,   16    Conn.   7  Mass.  169,  5  Am.  Dec.  35. 

368,  41  Am.  Dec.  148;  Adams  v.  Wis-  20.  McLoud  v.  Selby,  10  Conn.  390, 

casset  Bank,  1  Greenl.  (Me.)  361,  10  27  Am.  Dec.  689;  Gaskill  v.  Dudley, 

Am.   Dec.  88;   Eames  v.   Savage,  77  6  Mete.  (Mass.)  546,  39  Am.  Dec.  750. 

Me.  212,  52  Am.  Rep.  751.  1.  Chase    v.    Merrimack    Bank,    19 

17.  Gasldll     V.     Dudley,     6     Mete.  Pick.   (Mass.)  564,  31  Am.  Dec.  163. 
(Mass.)  546,  39  Am.  Dee.  750.  2.  Meriwether  v.  Garrett,  102  U.  S. 

18.  Gaskill     v.     Dudley,     6     Mete.  472,  26  U.  S.  (L.  ed.)  197;  Miller  v. 
(Mass.)   546,  39  Am.  Dec.  750.  Mc Williams,  50  Ala.  427,  20  Am.  Rep. 

19.  Chase   v.   Merrimack   Bank,  19  297. 

147 


§  46  LEVY  AND  SEIZURE  17  R.  C.  L. 

officers  to  levy  a  tax  to  pay  the  amount.*  The  same  rule  has  been 
upheld  where  it  was  sought  to  seize  and  sell  the  private  property 
of  an  inhabitant  of  a  county  to  satisfy  a  judgment  against  the  county.^ 
45.  Property  of  Quasi  Public  Corporations. — While  all  authorities 
admit  that  the  property  of  a  purely  private  corporation  not  serving 
the  general  public,  though  ever  so  essential  to  its  use,  is  liable  to 
execution,*^  as  to  those  corporations  created  to  carry  on  business  valu- 
able to  the  public,  such  as  a  railroad  bridge,  turnpike,  canal  or  similar 
corporation,  a  conflict  of  opinion  exists.  On  the  one  side  it  has  been 
said  that  such  a  corporation  would  be  disabled  from  performing  its 
public  duties  if  its  property,  essential  in  so  doing,  could  be  seized  and 
sold  away  from  it,  and  thus  the  public  would  suffer  great  harm.* 
On  the  other  side,  it  has  been  argued  that  to  exempt  so  much  prop- 
erty cripples  the  power  of  the  law  to  enforce  the  payment  of  debts, 
and  exempts  from  its  scope  a  great  mass  of  property.^  All  the  cases 
say  that  unless  a  statute  authorizes,  the  franchise  itself  cannot  be 
sold  under  execution.*  Also,  according  to  the  weight  of  authority, 
the  general  rule  is  that  lands,  easements  or  other  property  of  a  quasi 
public  corporation,  essential  to  the  discharge  of  those  public  duties 
for  which  it  is  created,  and  without  which  its  franchise  would  be  of 
no  practical  use,  cannot,  in  the  absence  of  statutory  provisions  to 
that  effect,  be  levied  on  and  sold  on  execution  at  law,  so  as  to  detach 
them  from  the  franchise  and  thus  destroy  its  use.  This  exemption 
from  levy  is  maintainable,  however,  only  on  the  theory  that  the 
corporation  is  created  for  the  furtherance  of  public  purposes  of  such 
importance  to  the  public  that  there  must  not  be  private  interference 
with  such  of  the  corporate  property  as  is  essential  to  effectuate  these 
purposes.*  Thus,  it  has  been  held  that  the  interest  or  right  of  way 
of  a  railroad  in  the  land  required  for  the  construction  of  the  road, 
the  timber  and  iron  of  the  track  and  the  depots  and  structures  for 
the  supply  of  water  and  the  like  cannot  be  levied  on  and  sold  on 
execution.^*    Similarly,  an  execution  cannot  be  enforced  against  a 

3.  Weber  v.  Lee  County,  6  Wall.  84;  Fordyce  v.  Woman's  Christian 
210,  18  U.  S.  (L.  ed.)  781.  Nat.  Library  Ass'n,  79  Ark.  550,  96 

4.  Weber  v.  Lee  Comity,  6  WaU.  S.  W.  155,  7  L.R.A.(N.S.)  485;  Over- 
210,  18  U.  S.  (L.  ed.)  781;  Emeric  ton  Bridge  Co.  v.  Means,  33  Neb.  857, 
V.  Gilman,  10  CaL  404,  70  Am.  Dec  61  N.  W.  240,  29  A.  S.  R.  514;  Gk)och 
742.  V.  McQee,  83  N.  C.  59,  35  Am.  Rep. 

5.  See  supra,  par.  42.  658;  Stewart  v.  Wheeling,  etc.,  R.  Co., 

6.  Note :  5  Ann.  Cas.  512.  53  Ohio  St.  151,  41  N.  E.  247,  29 

7.  Arthur  v.  Commercial,  etc..  Bank,  L.R.A.  438 ;  Marge  v.  Pennsylvania  R. 
9  Smedes  &  M.  (Miss.)  394,  48  Am.  Co.,  213  Pa.  St.  468,  62  Atl.  1081,  110 
Dec.  719.  A.  S.  R.  559,  6  Ann.  Cas.  511  and 

Notes:  15  Am.  Dec  696;  20  L.RjSu  note. 

738.  Notes:  15  Am.  Dec.  595;  20  L.R.A. 

8.  See  supra,  par.  41.  737,  738;  31  L.R.A.(N.S.)  637. 

9.  Gardner  v.  Mobile,  etc.,  R.  Co.,,  10.  East  Alabama  R.  Co.  v.  Doe, 
102  Ala.  635,  15  So.  271,  48  A.  S.  R.  114  U.  S.  340,  5  S.  Ct.  869,  29  U.  S. 
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toll-house,  canal  locks  and  other  tangible  property  of  a  canal  corpo- 
ration which  is  of  practical  use  in  the  operation  of  the  canal,^^  nor 
can  a  turnpike  road  be  reached  by  execution.^'  In  all  such  cases, 
it  has  been  said,  the  only  remedy  which  the  law  allows  to  creditors 
against  corporate  property  so  held  is  the  appointment  of  a  receiver, 
and  the  sequestration  of  its  income  and  earnings.^*  But  when  a 
railroad  is  constructed  and  prepared  for  use,  locomotives,  cars  and 
other  articles  and  materials,  some  of  which  are  consumed  in  the  use, 
are  requisite;  and  the  conclusion  is  well  supported  that  these,  when 
not  in  actual  use,  are  liable  to  seizure  and  sale  for  the  payment  of 
debts.^^  So  it  has  been  held  that  personalty,  such  as  office  furniture, 
fuels,  materials  for  lights,  and  all  other  detached  property  of  railroad 
corporations,  is  liable  to  levy  and  sale,^^  and  similarly  ferry  boats 
even  on  mail  routes  have  been  said  not  to  be  exempt  from  levy  and 
sale  on  execution.^*  But,  on  the  other  hand,  it  has  been  ruled  that 
personal  property  of  a  railroad  corporation,  such  as  railroad  ties, 
rails,  lumber,  water  pipe,  iron  pipe,  etc.,  kept  in  stock  for  emergency 
purposes,  is  necessary  to  enable  the  company  to  perform  its  duties 
to  the  public,  and  is  therefore  exempt,  on  the  grounds  of  public 
policy,  from  levy  and  sale  imder  the  ordinary  writ  of  fieri  facias.^' 
Property  not  necessary  to  enable  a  quasi  public  corporation  to  carry 
on  the  operations  for  which  it  was  created  is  generally  held  subject 
to  levy  and  sale  on  execution  in  the  same  manner  as  the  property 
of  individuals.*®  Thus,  a  canal  basin,  purchased  by  a  railroad,  is 
sfubject  to  levy  and  sale  on  execution  against  the  company,  where 
the  railroad  has  no  authorized  canal  connection.**  Similarly,  town 
lots  held  by  a  railroad  company  are  subject  to  execution.'®  More- 
over, although  the  property  of  a  quasi  public  corporation,  essential 

(L.  ed.)  136;  Louisville,  etc.,  R.  Co.  514;  Plymouth  R.  Co.  v.  ColweU,  39 

V.  Boney,  117  Ind.  501,  20  N.  E.  432,  Pa.  St.  337,  80  Am.  Dee.  626. 

3  L.R.A.  435.  14.  Louisville,  etc.,  R.  Co.  v.  Boney, 

Notes:  20  L.R.A.  738;  5  Ann.  Cas.  117  Ind.  501,  20  N.  E.  432,  3  L.R.A. 

513.  436.    See  next  succeeding  paragraph. 

11.  Covington  Draw  Bridge  Co.  v.  15.  Note:  5  Ann.  Cas.  514. 
Shepherd,  21  How.  112,  16  U.  S.  (L.  16.  Lathrop   v.  Middleton,  23   Cal. 
ed.)  38:  Gue  v.  Tide  Water  Canal  Co.,  257,  83  Am.  Dec.  112. 

24  How.  257,  16  U.  S.  (L.  ed.)  635;  17.  Margo  v.  Pennsylvania  R.  Co., 

Brady  v.  Johnson,  75  Md.  445,  26  Atl.  213  Pa.   St.   468,  62  Atl.  1081,  110 

49,  20  L.R.A.  737;  Susquehanna  Canal  A.  S.  R.  659,  5  Ann.  Cas.  511. 

Co.  V.  Bonham,  9  Watts  &  S.   (Pa.)  18.  Shamokin  Val.  R.  Co.  v.  liver- 

27,  42  Am-  Dec.  315.  more,  47  Pa.  St.  465,  86  Am.  Dec.  552. 

12.  Ammant  v.  New  Alexandria,  Notes:  31  L.R.A.(N.S.)  638;  5  Ann. 
etc.,  Turnpike  Road,  13   Serg.  &  R.  Cas.  514. 

<Pa.)  210,  15  Am.  Dec.  593.  19.  Plymouth  R.  Co.  v.  Colwell,  39 

Note:  20  L.R.A.  738.  Pa.  St.  337,  80  Am.  Dec.  526. 

13.  Gardner  v.  Mobile,  etc.,  R.  Co.,  20.  Shamokin  Val.  R.  Co.  v.  Liver- 
102  Ala.  635,  15  So.  271,  48  A.  S.  R.  more,  47  Pa.  St.  465,  86  Am.  Dec. 
84;  Overton  Bridge  Co.  v.  Means,  33  552. 

Neb.  857,  51  N.  W.  240,  29  A.  S.  R. 
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to  the  exercise  of  its  franchise  and  to  effect  the  public  purposes  con- 
templated in  its  creation,  may  generally  be  exempt  from  levy  and 
sale  under  legal  process,  yet  this  exemption  is  coextensive  only  with 
the'  performance  of  the  public  purposes  the  corporation  was  intended 
to  promote,  and  when  these  purposes  are  abandoned  the  exemption 
ceases,  and  the  property  stands  in  the  condition  of  property  not  neces- 
sary to  enable  the  corporation  to  perform  its  duties  to  the  public* 
Thus,  if  a  railway  corporation  has  ceased  to  discharge  its  duties  and 
has  for  a  long  time  not  used  its  franchise  and  right  of  way  for  any 
purpose,  and  has  abandoned  all  further  work,  the  land  procured  for 
a  right  of  way  and  all  the  title  of  the  corporation  therein  are  subject 
t©  levy  and  sale  under  execution.* 

46.  Rolling  Stock  of  Railroads. — ^While  the  rolling  stock  of  a  rail- 
road is  regarded  by  some  authorities  as  essential  to  the  exercise  of 
its  franchise  and  so  not  attachable,'  in  the  opinion  of  many  other 
authorities  the  exemption  from  attachment  or  execution  which  per- 
tains to  the  franchise  of  a  railroad  or  street  railway  company  does 
not  extend  to  its  cars,  trucks,  etc.,  although  they  may  be  proper  or 
even  necessary  to  its  operation  under  its  franchise.  Such  property,  it 
has  been  said,  does  not  emanate  mediately  or  immediately  from  the 
state,  and  has  no  character  of  a  personal  trust.  Hence,  it  is  subject  to 
attachment  *  or  execution  in  like  manner  as  other  property  not  exempt 
by  statute.*  However,  it  has  been  held  that  a  freight  car  not  only 
belonging  to  a  foreign  corporation  but  actually  in  use  as  an  instrumen- 
tality of  interstate  commerce  is  not  subject  to  attachment.*  Nor,  it  has 
been  said,  are  railroad  cars  engaged  in  carrying  freight  from  another 
state  into  the  state,  to  be  returned  loaded  to  the  former  state  in  the 
transaction  of  interstate  commerce,  subject  to  attachment  in  the  hands 

1.  Gardner  v.  Mobile,  etc.,  R.  Co.,  other  corporation  within  the  state,  sub- 
102  Ala.  635,  15  So.  271,  48  A.  S.  R.  ject  to  execution  and  sale  in  the  same 
84.  manner  as  the  personalty  of  individ- 

Notes:  20  L.R.A.  739^  5  Ann.  Cas.  uals,  it  held  that  such  rolling  stock 
514.  within  the  state  was  subject  to  attach- 

2.  (Gardner  v.  Mobile,  etc.,  R.  Co.,  ment. 

102  Ala,  635,  15  So.  271,  48  A.  S.  R.  4.  Boston,  etc.,  Ry.  ▼.  Gilmore,  37 

84.  N.  H.  410,  72  Am.  Dec  336. 

Note:  15  Am.  Dee.  596.  6.  Risdon  Iron,  etc.,  Works  v.  Citi- 

3.  Note:  104  A.  S.  R.  663.  See  zens'  Traction  Co.,  122  CaL  94,  54 
Wall  V.  Norfolk,  etc.,  R.  Co.,  52  W.  Pac.  529,  68  A.  S.  R.  .25;  Coe  v. 
Va.  485,  44  S.  E.  294,  94  A.  S.  R.  Columbus,  etc.,  R.  Co^  10  Ohio  St. 
948,  64  L.R.A.  501,  wherein  the  court  372,  75  Am.  Dec.  518. 

was  of   the  opinion   that  the  rolling  Note:  20  L.R.A.  739. 

stock  of  a  railroad,  by  the  common  6.  Koontz  v.  Baltimore,  etc.,  R.  Co., 

law,  is,  because  devoted  to  a  public  220  Mass.  285,  107  N.  E.  973,  L.R.A. 

sonice,   exempt   from   execution;    al-  1915D  838;   Shore  v.  Baltimore,  etc., 

though   under  a  constitutional  provi-  R.  Co.,  76  S.  C.  472,  57  S.  E.  626. 

c>ion  making  the  rolling  stock  or  other  11  Ann.  Cas.  9U9  and  note, 
movable  property  of  any  railroad,  or 
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of  the  owner.'  The  right  to  go  to  the  place  of  destination  and  unload 
without  interruption  involves,  it  has  been  said,  the  right  to  complete 
the  transit  of  the  car  as  an  instrument  of  interstate  commerce  by  an 
uninterrupted  return  to  the  original  situs,  if  done  within  a  reasonable 
time  in  the  usual  course  of  such  business.®  On  the  other  hand,  it  has 
been  held  that  the  attachment  of  a  freight  car,  owned  by  a  foreign  rail- 
road company  engaged  in  interstate  commerce,  is  not  an  unlawful 
interference  with  interstate  commerce,  if  the  car  is  not  at  the  time  in 
actual  use  within  the  state,  and  that  such  an  attachment  is  not  invalid 
under  the  federal  statute  giving  railroad  companies  authority  to  carry 
property  on  its  way  to  other  states,  and  to  contract  with  roads  of  other  • 
states,  so  as  to  form  continuous  lines  of  transportation.*  Recently  this 
view  seems  to  have  received  the  favorable  assent  of  the  United  States 
supreme  court,  such  court  holding  that  cars  owned  by  a  foreign  railway 
company,  which  have  temporarily  come  into  the  state  in  the  course  of 
interstate  transportation,  through  the  agency  of  other  carriers,  are 
subject  to  attachment  imder  the  state  laws,  despite  the  provisions  of 
the  federal  statutes  securing  continuity  of  transportation.*® 

47.  Statutory  Authority  to  Levy  on  Corporate  Franchises  and 
Property. — ^Numerous  statutes  have  been  enacted  providing  for  the 
levy  and  sale  on  execution  of  the  franchises  and  property  of  quasi 
public  corporations  in  satisfaction  of  debts,  and  subjecting  the  same 
to  liens  of  "various  kinds.  Statutes  of  this  character  are  usually  con- 
strued strictly,  and  substantial  compliance  is  generally  required  to 
sustain  the  validity  of  saJes  thereunder.**  Depot  grounds  have  been 
held  subject  to  execution  sale  under  a  constitutional  provision  that 

7.  Southern  Flonr,  etc.,  Co.  ▼.  (L.  ed.)  708,  18  Ann.  Cas.  907,  27 
Northern  Pacific  B.  Co.,  127  Ga.  626,  L.R.A.(N.S.)  283.  This  case,  how- 
56  S.  E.  742,  119  A.  S.  R.  356,  9  ever,  can  hardly  be  r^arded  as  finally 
Ann.  Cas..  437  and  note,  9  L.RA.  settling  this  much  vexed  question,  the 
(N.S.)  863;  Connery  v.  Quincy,  etc.,  court  itself  saying  that  the  case  did 
R.  Co.,  92  Minn.  20,  99  N.  W.  365,  not  call  for  a  very  comprehensive  de- 
104  A.  S.  R.  659  and  note,  2  Ann.  cision  on  the  subject,  and  contenting 
Cas.  347  and  note,  64  L.R.A.  624;  itself  with  deciding  that  the  cars,  situ- 
Wall  v.  Norfolk,  etc.,  R.  Co.,  52  W.  ated  as  the  record  tends  to  show  they 
Va.  485,  44  S.  E.  294,  94  A.  S.  R.  were  when  attached,  were  not  exempt 
948,  64  L.R.A.  501  and  note.  from  process  under  the  state  laws. 

8.  Seibels  v.  Northern  Cent.  R.  Co.,  11.  Lawrence  v.  Morgtto's  Louisiana, 
80  S.  C.  133,  61  S.  E.  436,  16  L.R.A.  etc.,  R.  etc.,  Co.,  39  La.  Ann.  427,  2 
(N.S.)   1026  and  note.  So.  69,  4  A.   S.  R.  265;  Benson  v. 

Note:  11  Ann.  Cas.  910.  Smith,  42  Me.  414,  66  Am.  Dec.  285; 

9.  De  Rochemont  v.  New  York  Cent.  Richardson  v.  Sibley,  11  Allen  (Mass.) 
etc.,  Ry.,  75  N.  H.  158,  71  Atl.  868,  65,  87  Am.  Dec.  700;  Gulf,  etc.,  R. 
139  A.  S.  R.  673,  ?9  L.R.A.(N.S.)  Co.  v.  NeweU,  73  Tex.  334,  11  S.  W. 
529.  342,  15  A.  S.  R.  788. 

Note :  L.R.A.1915D  838  et  seq.  Notes :  15  Am.  Dec.  596 ;  20  L.R. A. 

10.  Davis  V.  Cleveland,  etc.,  R.  Co.,  740;  31  L.R.A.(N.S.)  639  et  seq.;  5 
217  U.  S.  157,  30  S.  Ct.  463,  54  U.  S.    Ann.  Cas.  514,  515. 
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• 
"real  and  personal  property''  of  a  railroad  corporation^  ox  "any  part 
thereof,  shall  be  liable  to  execution  and  sale  in  the  same  manner 
as  the  property  of  individuals."  **  However,  even  where  the  property 
of  a  quasi  public  corporation  is  declared  by  statute  to  be  subject  to 
execution  for  the  payment  of  its  debts,  it  is  generally  held,  where 
it  is  not  otherwise  expressly  provided  by  statute,  that  the  property 
cannot  be  sold  apart  from  its  franchise  where,  without  the  property, 
the  franchise  would  be  inoperative,  but  that  it  must  be  sold  as  an 
entirety.** 

48.  Property  of.  Charitable  or  Religious  Corporations. — ^It  has 
.been  held  that  a  trust  for  the  benefit  of  the  public  attaches  to  prop- 
erty secured  by  a  corporation  organized  for  charitable  and  religious 
purposes,  and  hence  that  property  so  secured  and  used  is  not  subject 
to  be  levied  on  and  sold  on  execution  where  such  sale  would  defeat 
the  trust  and  destroy  the  public  purpose  for  which  the  property  was 
donated  or  secured.**  In  accordance  with  this  principle  it  has  been 
ruled  that  a  levy  on  the  church  communion  service  by  the  pastor  of 
a  religious  society  who  obtained  a  judgment  against  the  trustees  was 
invalid.**  It  seems,  however,  that  the  right  of  a  debtor  to  a  pew  in 
a  church  may  be  attached,**  or  levied  on  in  pursuance  of  a  writ  of 
execution.*' 

Possessory  and  Contractual  IrUerests 

• 

49.  Possessory  Interests  in  Geiaeral. — ^It  has  been  said  that  the  mere 
possession  of  lands,  being  prima  facie  evidence  of  legal  title,  is  sub- 
ject to  execution,  and  that  consequently  where  the  defendant,  in  a 
judgment,  is  in  possession  at  the  time  of  a  levy  and  sale,  he  cannot 
make  any  defense  against  the  purchaser  at  a  sheriff's  sale,  who  by  a 
purchase  under  regular  process  acquires  a  right,  at  least  to  the  posses- 
sion of  the  debtor.*®  In  accordance  with  this  principle  it  has  been 
held  that  the  possessory  claims  and  improvements  of  settlers  on  public 

12.  Texas-Mexican  R.  Co.  V.  Wright,  61  L.R.A.(N.S.)  161. 

88  Tex.  346,  31  S.  W.  613,  31  L.E.A.       15.  Lord  v.  Hardie,  82  N.  C.  241, 
200.  33  Am.  Rep.  683. 

13.  Gardner  v.  Mobile,  etc.,  R.  Co.,       16.  Note:  22  L.R.A.  215. 

102  Ala.  635,  15  So.  271,  48  A.  S.  R.  17.  Barnard  v.  Whipple,  29  Vt  401, 

84 ;   Central  Trust  Co.  v.  Moran,  66  70  Am.  Dec.  422. 

Minn.  188,  67  N.  W.  471,  29  L.R.A.  18.  Switzer  v.  Skiles,  3  Qilman  (lU.) 

212;  McNeal  Pipe,  etc.,  Co.  v.  How-  529,   44   Am.    Dec.    723;    Jackson   v. 

land,  111  N.  C.  615,  16  S.  E.  857,  20  Town,  4  Cow.   (N.  Y.)   599,  15  Am. 

L.R.A.  743.  Dec.  406;  Tuttie  v.  Jackson,  6  Wend. 

Note:  31  L.R.A.(N.S.)  642.  (N.  Y.)  213,  21  Am.  Dec.  306;  Snav- 

14.  Fordyce  v.  Woman's  Christian  ely  v.  Warner,  3  Pa.  St.  275,  45  Am. 
Nat.  Library  Ass'n,  79  Ark.  650,  96  Dec.  640;  Bunker  v.  Rand,  19  Wis. 
S.  W.  155,  7  L.R.A.(N.S.)  485;  Hor-  263,  88  Am.  Dec.  684. 

ton  V.  Tabitha  Home,  95  Neb.  491,  145       Note :  97  Am.  Dec.  310. 
N.  W.  1023,  Ann.  Cas.  1915D  1139, 
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lands  may  be  levied  on.^*  On  the  contrary  it  has  been  said  that  it 
is  proper  to  show  that  possession  is  held,  not  by  virtue  of  some  legal 
title,  but  merely  by  sufferance  and  at  the  will  of  the  owner  and 
that  in  such  a  case  the  interest  of  the  defendant  is  not  subject  to 
execution.'^  So,  on  the  ground  that  a  mere  permissive  occupatioi;!, 
when  the  same  cannot  ripen  into  a  legal  estate,  will  not  create  such 
an  interest  as  can  be  levied  on  and  sold  under  execution,  it  has  been 
held  that  the  occupation  and  improvement  of  public  lands  will  not 
constitute  an  injterest  which  is  subject  to  levy  and  sale  under  execu- 
tion, and  that  it  is  immaterial  that  by  the  enactment  of  the  pre- 
emption acts  of  Congress  the  occupier  of  lands  is  the  only  person 
permitted  to  purchase  the  lands  during  a  limited  period.*  Person- 
alty in  the  possession  of  a  judgment  debtor  is  presumptively  his  and 
may  be  levied  on  by  an  officer  holding  an  execution  against  him 
if  he  knows  nothing  to  rebut  such  presumption,  although  if  after 
notice  that  it  belongs  to  another  the  levying  officer  insists  on  retain- 
ing possession  he  is  liable  to  the  true  owner  in  trespass  or  trover,* 
it  being  very  clear  that  the  mere  possession  of  a  personal  chattel, 
with  the  consent  of  the  owner,  will  not  render  the  chattel  liable  to 
the  debts  or  disposition  of  the  reputed  owner,*  although  if  the  posses- 
sion is  fraudulent,  and  intended  to  give  the  person  having  it  a  false 
credit,  of  which  the  jury  are  to  judge,  the  property  may  be  taken 
for  his  debts.* 

50.  Property  Held  in  Adverse  Possession. — ^Where  personal  prop- 
erty is  held  under  a  title  adverse  to  a  defendant  in  attachment  or 
execution,  his  interest  therein  is.  considered  a  mere  right  of  property, 
which  in  the  absence  of  a  statute  to  the  contrary  is  not  liable  to 
seizure  on  mesne  or  final  process,  although  his  right  of  action  thereto, 
if  enforced,  might  result  in  the  recovery  of  the  possession  of  such 
property.*  As  respects  realty  the  general  rule  now  appears  to  be 
that  the  doctrine  of  adverse  possession  does  not  apply  to  judicial 
sales  and  hence  that  land  in  the  adverse  possession  of  another  may 
be  levied  on  and  sold  under  execution,  and  by  such  sale  all  the  title 
of  the  defendant  in  execution  passes  to  the  purchaser.*  It  has  been 
held,  however,  that  whenever  real  estate  is  levied  on  and  sold  under 

19.  Switzer  y.  Skiles,  3  Oilman  (111.)       2.  Pilcher  v.  Hickman,  132  Ala.  574, 
529,  44  Am.  Dec.  723  and  note.    To  the   31  So.  469,  90  A.  S.  R.  930. 

effect  tKat  such  improvements  may  be  3.  Heberling   v.   Jaggar,   47   Minn. 

the  subject  of  a  sale  generally,   see  70,  49  N.  W.  396,  28  A.  S.  B.  331. 

Zickafosse  v.  Hulick,  Morris  (la.)  175,  4.  Moon  v.  Hawks,  2  Aikens  (Vt.) 

39  Am.  Dec.  458;  Wilson  v.  Webster,  390,  16  Am.  Dec.  725.      , 

Morris   (la.)    312,  41  Am.  Dec.  230;  5.  Horton  v.  Smith,  8  Ala  73,  42 

Ratcliff  V.  Bridger,  1  Rob.   (La.)   57,  Am.  Dec.  628. 

36  Am.  Dee.  683.  6.  High  v.  Nelms,  14  Ala  350,  48 

20.  Note :  97  Am.  Dec.  310.  Am.  Dec.  103 ;  Doe  v.  Haskins,  15  Ala. 
1.  Rhea  v.  Hughes,  1  Ala.  219,  34  619,  50  Am.  Dec.  154. 

Are.  Dee.  772. 
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an  execution  against  a  person  not  in  possession  and  the  purchaser 
brings  an  action  of  ejectment  against  the  person  found  in  possession, 
the  plaintiff  is  bound  to  prove  on  the  trial  that  the  defendant  in  the 
execution  had  some  right,  title  or  interest  in  the  premises  sold.^ 

51.  Goods  in  Possession  of  Bailee. — ^It  seems  that  goods  may  be 
delivered  on  a  loan  or  contract  of  hire  without  rendering  them  liable 
to  levy  and  sale  by  the  bailee's  creditors  while  in  his  possession,* 
and  the  fact  that  the  bailee  has  the  privilege  of  purchase  does  not 
change  the  rule.*  On  the  other  hand,  a  debtor  cannot,  by  placing 
or  allowing  his  property  to  be  in  the  possession  of  a  third  party, 
screen  it  from  attachment  ajad  hence,  it  has  been  said,  however  lawful 
the  possession  of  the  bailee,  the  property  is  still  subject  to  attachment 
at  the  suit  of  a  creditor  of  the  owner,  although  such  rights  as  the 
bailee  may  have  to  the  use  or  possession  of  the  property,  and  such 
liens  as  he  may  have  on  it,  will,  of  course,  be  protected.^®  Similarly, 
it  has  been  ruled  that  the  interest  of  an  execution  debtor  in  goods 
bailed  by  him  may  be  seized  and  sold,  although  it  has  been  said 
a  levy  on  the  goods  in  the  possession  of  the  bailee  is  such  a  disturbance 
of  his  possession  as  constitutes  a  trespass,  whether  the  goods  were 
actually  taken  or  not.^^ 

52.  Contractual  Interests  in  General. — A  mere  contract  to  deliver 
property  unattended  with  the  circumstances  from  which  a  delivery 
can  be  presumed  does  not  ordinarily  pass  title  thereto,  at  least  as  to 
third  persons.  Hence,  it  has  been  held  that  one  who  is  entitled  for 
services  rendered  to  receive  ten  thousand  bricks  out  of  a  kiln  has 
not,  prior  to  their  delivery  to  him,  any  interest  therein  subject  to 
attachment.**  On  similar  grounds  an  officer  may  under  an  attach- 
ment or  execution  levy  on  property  which  has  been  sold  by  the  defend- 
ant in  execution  in  such  a  way  as  to  make  the  sale  good  as  between 
him  and  his  vendee,  but  not  good  against  creditors,  as,  for  instance, 
where  there  has  been  a  bona  fide  sale,  but  no  delivery.**  But  where 
the  rule  prevails  that  a  sale  of  goods  or  chattels  is  invalid  as  to  the 
creditors  of  the  seller  unless  there  is  a  change  in  the  possession,  it 
is  sufficient  to  answer  this  requirement  if  the  buyer  takes  possession 
prior  to  the  levy  on  the  goodfl  or  chattels  by  a  creditor  or  creditors 

7.  Jackson  v.  Town,  4  Cow.  (N.  Y.)  661,  22  Pac.  892,  15  A.  S.  R.  76,  6 

599.  15  Am.  Dec.  405.  L.R.A.   792. 

8.  Note:  25  L.R.A.(N.S.)  779.    See  11.  Dixon   v.   White   Sewing-Mach. 
also  Bailments,  vol.  3,  pp.  134,  135.  Co.,  128  Pa.  St.  397,  18  Atl.  502,  15 

9.  Harkness   v.   Russell,   118   U.   S.  A.  S.  R.  683,  6  L.R.A.  659. 

663,  7  S.  Ct.  51,  30  U.  S.   (L.  ed.)  12.  Brewer    v.     Smith,    3    Greenl. 

285;  Goodell  v.  Fairbrolher,  12  R.  I.  (Me.)   44,  14  Am.  Dec.  213. 

233,  34  Am.  Rep.  631.  13.  McDonald   v.   Preseott,   2   Nev. 

Note:  25  L.R.A.(N.S.)  780.  101),  90  Am.  Dec.  517.    See  generally, 

10.  Uumphreys  v.  Hopkins,  81  Cal.  Sales. 
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of  the  seller,^*  and  this  principle  has  been  sustained  even  where  by 
statute  an  immediate  delivery  is  required,**  although  in  other  juris- 
dictions it  has  been  held  that  a  change  in  the  possession  some  time 
after  the  sale,  but  prior  to  the  attachment  of  any  liens  on  the 
property  in  favor  of  the  creditors  of  the  seller,  does  not  cure  the 
prior  invalidity;  and  that  consequently  the  property  is  subject  to  a 
levy  by  the  seller's  creditors,  although  at  the  time  in  the  hands  of 
the  buyer.**  Where  goods  are  sold  and  delivered  on  condition  that 
the  title  shall  not  pass  to  the  vendee  unless  the  price  agreed  on  be 
paid,  it  seems  to  have  been  very  generally  held  that  the  vendee^  has 
no  attachable  interest  in  the  property  until  the  performance  of  the 
condition.*'  Where  two  people  enter  into  a  verbal  agreement  that 
one  of  them  will  furnish  the  purchase  price  of  certain  land,  and  that 
the  other  will  attend  to  the  purchase  of  the  land  in  consideration  of 
receiving  one-half  of  the  profits  which  may  later  accrue  from  a  resale 
of  the  land,  and  the  land  is  so  purchased,  the  second  party  taking  a 
deed  in  his  own  name,  and  later,  by  two  separate  conveyances,  trans- 
ferring to  the  first  party  first  one  and  then  the  other  undivided  half 
of  the  land,  the  second  party  at  no  time  has  an  interest  in  the  land 
subject  to  seizure  and  sale  under  execution,  but  he  has  a  right  only 
to  a  proportionate  share  of  the  profits  arising  from  its  sale  after  deduct^ 
ing  the  purchase  money,  interest,  taxes  and  costs.*® 

53.  Goods  Consigned  for  Sale. — ^A  consignment  of  goods  to  be  paid 
for  at  a  fixed  price  out  of  the  proceeds  of  the  goods  when  sold,  where 
the  contract  is  one  of  pure  agency,  and  there  is  no  attempt  at  evasion, 
is  a  bailment  for  sale,  and  not  a  sale  with  reservation  of  title.  The 
title,  .therefore,  remains  in  the  consignor  until  the  goods  are  sold  to 
a  bona  fide  purchaser  for  value,  and  they  cannot.be  levied  on  and 
sold  on  execution  to  pay  the  debts  of  the  agents.**  But  in  construing 
a  contract  of  consignment  for  sale  the  court  must  determine  from 
the  wording  of  the  contract  itself  and  the  circumstances  surrounding 
it  the  true  intention  of  the  parties  in  making  it,  and  if  there  was 

14.  Note:  28  L.R.A.(N.S.)  214,  215.  617,  49  S.  W.  408,  71  A.  S.  R.  586. 

15.  Western  Min.  Supply  Co.  v.  19.  Gessner  v.  Palmateer,  89  Cal. 
Quinn,  40  Mont.  156,  105  Pac.  732,  89,  24  Pac.  608,  26  Pac.  789, 13  L.R.A. 
135  A.  S.  R.  612,  20  Ann.  Cas.  173,  187;  Vermont  Marble  Co.  v.  Brow, 
28   L.R.A.(N.S.)    214.  109  Cal.  236,  41  Pac.  1031,  50  A.  S. 

16.  Chenery  v.  Palmer,  6  Cal.  119,  R.  37 ;  Kentucky  Refining  Co.  v.  Globe 
65  Am.  Dec.  493.  Refining  Co.,  104  Ky.  559,  47  S.  W. 

Note:  28  L.R.A.(N.S.)  215.  602,  84  A.  S.  R.  468,  42  L.R.A.  353; 

17.  Woodbury  v.  liong,  8  Pick.  Hebberlingv.  Jaggar,  47  Minn.  70,  49 
(Mass.)  643,  19  Am.  Dec.  346;  Mc-  N.  W.  396,  28  A.  S.  R.  331;  McCul- 
Iver  V.  Williamson-Halsell-Frazier  Co.,  lough  v.  Porter,  4  Watts  &  S.  (Pa.) 
19  Okla.  454,  92  Pac.  170,  13  L.R.A.  177,  39  Am.  Dec.  68;  Barnes  Safe, 
(N.S.)  696  and  note.  etc.,  Co.  v.  Bloch  Bros.  Tobacco  Co., 

Notes:  29  L.R.A.(N.S.)  709  et  seq.;  38  W.  Va.  158,  18  S.  E.  482,  45  A. 
47  L.R.A.(N.S.)  173.  S.  R.  846,  22  L.R.A.  850. 

18.  Perkins   ▼.    Meighan,    147    Mo.       Note:  22  L.R.A.  85L 
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an  actual  sale  then  of  course  the  goods  may  be  levied  on  under  an 
attachment  or  execution  against  the  vendee,^^  or  if  the  contract  was 
entered  into  in  the  form  of  an  agency  contract  for  the  purpose  of 
evading  the  statute  requiring  all  reservations  of  title  to  be  recorded, 
then  it  should  be  held  void  as  to  creditors.^  Goods  shipped  to  a  factor 
cannot  be  seized  on  execution  against  the  shipper,  when  the  factor, 
on  the  strength  of  the  shipment,  has  accepted  drafts  drawn  by  the 
shipper.'  As  respects  contracts  of  sale  or  return  between  wholesalers 
or  manufacturers  and  retailers  it  is  uniformly  considered  that  in  such 
contracts  the  property  continues  in  the  original  owner,  and  hence  is 
not  attachable  as  the  property  of  the  retailer.*  On  conditional  sales 
it  seems  to  have  been  generally  held  that  the  title  to  the  goods  remains 
in  the  vendor,  until  the  performance  of  the  condition,  as  against  cred- 
itors of  the  vendee,^  although  it  has  been  held  that  the  interest  of  a 
vendee  in  a  conditional  sale  of  goods  is  attachable,  and  the  attaching 
creditor  can  hold  the  goods,  as  against  the  vendor,  by  seasonably  ten- 
dering him  the  amount  due  on  tlie  purchase  price.* 

54.  Materials  Used  in  Construction. — The  authorities  are  not  in 
harmony  on  the  question  whether  materials  furnished  to  a  contractor 
to  be  used  in  the  construction  of  a  building  may  be  levied  on  under 
an  attachment  sued  out  by  a  creditor  of  the  contractor.  According 
to  one  view,  such  materials  are  furnished  on  the  credit  of  the  build- 
ing, not  on  that  of  the  contractor,  and  hence  they  cannot  be  seized 
and  sold  by  the  contractor's  creditors,  title  thereto  vesting  by  the 
delivery,  not  in  him,  but  in  the  proprietor  of  the  building,  subject 
only  to  the  revendication  of  the  seller.*  On  the  other  hand,  there 
is  authority  supporting  the  view  that  until  material  furnished  for 
the  construction  of  a  building  has  been  affixed  to  the  structure  it 
may  be  seized  under  an  attachment  against  the  contractor.^  Where 
a  contractor  agrees  to  provide  the  materials  and  to  construct  a  vessel 
for  another,  title  thereto  does  not  pass  to  the  latter  until  the  vessel 
is  delivered,  but  it  may  be  seized  on  an  execution  against  the  builder 
even  though  the  work  is  inspected  and  approved  by  the  intending 

20.  ChickeriDg  ▼.  Bastress,  130  III.       8.  Meldmm     ▼.     Snow,     9     Pick. 

206,  22  N,  E.  542,  17  A.  S.  R.  309;  (Mass.)  441,  20  Am.  Dec.  489. 
Jenkins  v.  Eichelberger,  4  Watts  (Pa.)       4.  Barrett    v.    Pritchard,    2    Pick. 

121,  28  Am.  Dec.  691.    See  generally,  (Mass.)  512, 13  Am.  Deo.  449. 
Factors,  vol.  11,  p.  755.  Note:  22  L.R.A.  850.     . 

1.  Columbus  Buggy  Co.  v.  Tnrley,       See  generally.  Sales. 

73  Miss.  529,  19  So.  232,  55  A.  S.  R.  5.  Hervey  v:  Dimond,  67  J^.  H.  342, 

550,  32  L.R.A.  260;  Barnes  Safe,  etc.,  39  Atl.  331,  68  A.  S.  R.  673. 

Co.  V.  Bloch   Bros.   Tobacco   Co.,  38  6.  Pratt  v.  Nakdimen,  99  Ark.  293, 

W.  Va.  158,  18  S.  E.  482,  45  A.  S.  R.  138  S.  W.  974,  Ann.  Cas.  1913A  872 

846,  22  L.R.A.  850.  and  note.    See  generally,  Mbchanios' 

2.  Lambeth    v.    Tumbull,    5    Rob.  Liens. 

rLa.)  264,  39  Am.  Dec.  536.    And  see       7.  Note:  Ann.  Gas.  1913A  877. 
Factors,  vol.  11,  p.  775. 
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purchaser  as  it  proceeds  and  he  pays  instalments  of  the  price  from 
time  to  time.® 

55.  Goods  Purchased  at  Ezectttinn  Sale  and  Left  in  Debtor's 
Hands. — Although  it  is  very  generally  held  that  when  goods  are  pur- 
chased at  a  private  sale,  it  must  be  diown  that  the  vendee  took  and 
kept  possession  of  them,  else  the  contract  will  be  presumed  to  be 
fraudulent  as  against  creditors  of  the  vendor,*  it  seems  that  one  who 
buys  personal  property  at  a  public  judicial  sale  may  leave  it  with  the 
defendant  in  the  execution  without  making  it  liable  to  be  taken  undef 
another  execution.*^  It  must  be  left,  however,  under  such  a  contract 
of  bailment  as  would  in  law  protect  it  from  the  bailee's  creditors  if 
he  had  never  been  the  owner  of  it.  It  may  be  hired  or  loaned  with 
safety.*^  But  if  it  be  sold  or  given,  the  purchaser  parts  with  his 
title,  and  cannot  maintain  trespass  against  anybody  for  taking  it. 
Thus,  a  contract  is  one  of  sale  and  not  a  hiring  or  a  loan  where 
the  purchaser  at  a  sheriff's  sale  of  a  tailor's  stock  in  trade  leaves  the 
goods  with  the  latter  to  be  made  up  and  sold  by  him  as  he  pleasas 
for  his  own  profit,  accounting  to  the  purchaser  only  for  the  money 
paid  by  him ;  and  the  goods  may  be  again  levied  on  and  sold,  under 
execution  against  the  tailor.^*  Moreover,  property  bought  in  at  a 
sheriff's  sale  with  the  debtor's  money  is  subject  to  subsequent  execu- 
tions against  the  debtor.^* 

56.  Interest  of  Landlord  and  Tenant  in  Growing  Crops.-^The  own- 
ership of  growing  crops  planted  by  a  person  other  than  the  owner  of 
the  land  is  often  a  difficult  question,  the  solution  of  which  depends 
on  the  ascertainment  of  the  intention  of  the  parties  to  the  contract 
under  which  the  crops  are  planted.  Such  a  contract  may  create  the 
relation  of  master  and  servant,  in  which  event  the  title  to  the  crops 
is  exclusively  in  the  owner  of  the  land ;  or  it  may  constitute  a  crop- 
ping contract  with  the  result  that  the  parties  are  tenants  in  common 
as  to  the  crops ;  or  it  may  create  the  relation  of  landlord  and  tenant  ** 
so  that  the  title  to  the  crops  is  exclusively  in  the  tenant,  and  when 
this  is  the  case  the  landlord  has  no  leviable  interest  therein  until 
a  division  has  been  made  and  his  stipulated  portion  has  been  set 
apart  to  him.**    On  the  other  hand,  it  has  been  concluded  by  other 

8.  Merritt  v.  Johnson,  7  Johns.  (N.  14.  See  Crops,  vol.  8,  pp.  37S-377; 
y.)  473,  5  Am.  Dec.  289;  Andrews  v.  Landlord  and  Tenant,  vol.  16,  p.  583 
Dnrant,  U  N.  Y.  35,  62  Am.  Dec.  55.  et  seq. 

9.  See  generally,  Sales.  15.  Dixon  v.  Nicoolls,  39  111.  372,  89 

10.  Dick  V.  Cooper,  24  Pa.  St.  217,  Am.  Dec.  312 ;  Sims  v.  Jones,  54  Neb. 
64  Am.  Dec.  652.  769,  75  N.  W.  150,  69  A.  S.  R.  749 

11.  Myers  v.  Harvey,  2  Pen.  &  W.  (stating  the  proposition  but  holding 
(Pa.)  478,  23  Am.  Dec.  60.  to  the  contrary) ;  Deaver  v.  Rice,  20 

12.  Dick  v.  Cooper,  24  Pa.  St.  217,  N.  C.  567,  34  Ahl  Dec.  388. 

64  Am.  Dec.  652.  Notes:   37  Am.  Dec.  319;  61  Am, 

13.  Walter  v.  Gemant,  13  Pa.  St.  Dec.  411;  23  L.R.A.  261. 
515,  53  Am.  Dec.  491. 
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courts  that  a  landlord  and  tenant  are  tenants  in  common  of  growing 
crops  when  rent  is  reserved  in  a  share  thereof,  and  that  the  interest 
of  each  is  subject  to  levy  and  sale  for  the  payment  of  his  debts,^* 
the  sherifiF  in  attaching  the  interest  of  one  of  them  being  justified 
in  taking  and  detaining  possession  of  the  entire  quantity,  though 
he  will  not  be  authorized  to  sell  under  the  execution  on  the  judgment 
which  may  be  recovered  in  that  action  anything  but  the  undivided 
interest  of  the  debtor.*'  It  has  been  held  that  an  execution,  for  the 
debt  of  a  tenant  at  will  of  a  farm,  may  be  levied  on  hay  in  the  barn, 
which  has  not  been  actually  delivered  to  the  lessor,  notwithstanding 
an  iagreemcnt  by  such  tenant  that  the  lessor  may  hold  all  the  hay  cut 
on  the  farm  as  security  for  the  rent,  the  latter  being  protected  in 
his  intended  lien  only  by  holding  possession.*®  Of  course,  landlord 
and  tenant  may  by  agreement  provide  that  all  of  the  crops  raised 
on  the  land  may  be  delivered  to  and  remain  the  property  of  the 
landlord,  and  be  disposed  of  by  him,  and  such  agreement  will  pro- 
tect the  title  of  the  landlord  in  the  property  as  against  an  attachment 
creditor  of  the  tenant;  *•  but, it  has  been  said  that  in  every  instance 
where  such  an  agreement  has  been  upheld  some  consideration  was 
shown  for  the  agreement,  as,  for  example,  that  it  was  made  for  the 
protection  of  the  landlord  in  case  of  advancements  by  him  and  such 
a  rule  cannot  apply  where  the  property,  or  a  part  of  it,  delivered 
to  the  landlord  is  to  be  immediately  redelivered  to  and  become  the 
property  of  the  tenant.*^  It  has  been  ruled  that  a  person  has  no 
attachable  interest  in  wood  cut  by  .him  on  a  farm  which  he  was 
occupying  under  a  contract  to  purchase  it,  the  contract  providing 
that  he  might  cut  and  sell  wood  from  the  farm,  and  after  reimburs- 
ing himself  for  expenses,  pay  over  to  the  owners  of  the  farm  the 
residue,  if  any,  the  money  so  received  being  passed  to  his  credit,  in 
part  fulfilment  of  the  contract.* 

57.  Interest  of  Croppers. — Where  a  man  engages  another  person 
to  come  and  labor  on  his  farm,  as  overseer  or  cropper,  and  stipulates 
with  him  that  he  shall  have  a  share  of  the  crop  for  his  labor  and 
attention,  the  property  in  the  entire  crop  is  in  the  employer  until 

16.  Thompson    v.    Mawhinney,    17  for,  harvest,  and  deliver  to  the  owner 

Ala.  362,  52  Am.  Dec.  176;  Sims  v.  a  certain  portion  of  the  product. 

Jones,  54  Neb.  769,  75  N.  W.  150,  69  See  supra,  par.  10. 

A.   S.  R.  749.  17.  Bemal  v.  IIovious,  17  Cal.  541, 

Note:  23  L.R.A.  260.  79  Am.  Dec.  147.    See  infra,  par.  67. 

Compare    Tipton    v.    Martzell,    21  18.  Bailey  v.  Fillebrown,  9  Greenl. 

Wash.  273,  57  Pac.  806,  75  A.  S.  R.  (Me.)  12,  23  Am.  Dec.  529. 

838,  wherein  it  was  held  that  an  im-  19.  Esdon  v.  Colbum,  28  Vt.  631, 

mature  growing  crop  is  not  subject  67  Am.  Dec.  730. 

to  levy  under  execution  against  a  ten-  20.  Famum  v.  Hefner,  79  Cal.  576, 

ant,   where   it    was    planted    by    him  21  Pac.  955,  12  A.  S.  R.  174. 

under  an  agreement  with  his  landlord  1.  Pro  vis  v.  Cheves,  9  R.  I.  63,  98 

that  the  tenant  should  proporlv  care  Am.  Dec.  367. 
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the  share  of  the  overseer  or  cropper  is  separated  from  the  general  mass; 
and  then,  and  not  until  that  act  is  done,  does  the  title  to  the  share 
vest  or  become  executed  in  the  laborer.  Before  the  separation,  there- 
fore, the  laborer's  right  rests  solely  on  an  executory  contract  with  his 
employer,  and  he  acquires  no  leviable  interest  in  the  crop  until  the 
contract  has  been  completed.* 

58.  Vendor's  Interest  in  Realty. — ^While  some  authorities  main- 
tain that  as  long  as  any  of  the  purchase  money  remains  unpaid,  a 
vendor  who  has  made  a  contract  of  sale  of  real  estate  has  a  beneficial 
estate  therein  to  that  extent,  and  that  this  equitable  interest  is  sub- 
ject to  a  levy  under  execution*  or  attachment,^  others  take  the 
view  that  one  who  has  made  an  enforceable  contract  to  sell  real 
property,  and  received  part  of  the  purchase  money,  although  he 
retains  tiie  legal  title,  retains  only  a  vendor's  Uen  for  the  .balance 
of  the  purchase  price,  and  has  no  estate  subject  to  attachment*  or 
execution.*  Similarly,  it  has  been  held  that  a  debtor  has  no  attach- 
able interest  in  lands  which  he  has  verbally  sold  to  a  third  person, 
who  has  gone  into  possession  and  obtained  title  by  decree  of  a  court 
based  on  such  verbal  purchase.'  A  fortiori,  a  specific  lien  on  prop- 
erty sold,  for  payment  of  the  purchase  money,  with  no  defeasance 
provided  for  by  forfeiture  or  otherwise  in  the  conveyance  is  not  a 
right,  title  or  interest  in  the  property  itself  subject  to  levy  and  sale 
under  execution.* 

59.  Vendee's  Interest  in  Realty. — At  common  law  the  interest  held 
by  a  vendee  under  a  contract  to  purchase  with  an  agreement  for  a 
conveyance  on'  compliance  with  the  terms  of  sale  is  a  mere  equity 
not  subject  to  levy  and  sale  on  execution,  and  it  does  not  seem  to 
have  been  material,  at  least  prior  to  the  statute  of  29  Charles  II, 
whether  or  not  the  vendee  had  fully  performed  his  part  of  the  agree- 

2.  Brazier  v.  Ansley,  33  N.  C.  12,  legal  title,  even  though  he  is  in  actual 
51  Am.  Dec.  408  and  note;  Roj^ers  v.   possession  under  the  bond. 

Collier,  2  Bailey  L.   (S.  C.)   581,  23  4.  Note:  Ann.  Cas.  1916C  788. 

Am.  Dec.  153.  5.  Burke  v.  Johnson,  37  Kan.  337, 

Notes:  51  Am.  Dec.  411;  23  L.R.A.  15  Pac.  204,  1  A.  S.  R.  252;  Good  v. 

260.  Williams,  81  Kan.  388,  105  Pae.  433, 

See  also  Crops,  vol.  8,  p.  373  et  acq.  135  A.  S.  R.  392. 

3.  Million  v.  Riley,  1  Dana  (Ky.)  6.  Sheehy  v.  Scott,  128  la.  551,  104 
359,  ^  Am.  Dec.  149;  Jones  v.  How-  N.  W.  1139,  4  L.R.A.(N.S.)  365; 
ard,  142  Mo.  117,  43  S.  W.  635,  64  Jones  ▼.  Howard,  142  Mo.  117,  43 
A.  S.  R.  540  (discussed,  not  decided).  S.  W.  635,  64  A.  S.  R.  546  and  note. 
Compare  Nickles  v.  Haskins,  15  Ala.  As  to  the  rights  generally  of  a  vendor 
619,  50  Am.  Dec.  154,  which  holds  under  an  executory  contract  of  sale, 
that  a  bond  for  title  to  land  invests  see  Vendor  and  Purchaser. 

the  obligee  with  a  mere  equitable  title,       7.  Thacker  v.  Chambers,  5  Humph. 
which  he  cannot  iset  up  as  a  bar  to    (Tenn.)   313,  42  Am.  Dec.  431. 
a   recovery  in    ejectment    by   a   pur-       8.  Fallon  v.  Worthington,  13  Colo. 
chaser   thereof   at   an    execution   sale  559,  22  Pac.   960,  16  A.  S.  R.   231, 
against   the   obligor   still   holding  the   6  L.R.A.  708. 
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ment,  provided  the  legal  title  still  remained  in  the  vendor.*  How- 
ever, by  virtue  of  that  and  similar  statutes  the  interest  of  such  a  vendee, 
who  has  made  full  payment,  is  subject  to  levy  and  sale  under  exe- 
cution, he  being  regarded  as  a  cestui  que  trust  for  whom  and  to 
whose  use  the  vendor  is  seized.^®  But  that  section  of  the  statute  of 
uses  rendering  lands  liable  to  execution  against  the  cestui  que  use 
or  cestui  que  trust  applies  only  to  those  trusts  in  which  the  cestui 
que  use  or  cestui  que  trust  has  the  whole  beneficial  interest  in  the 
land  and  the  trustee  the  mere  naked  or  formal  legal  title.  It  does 
not  apply  where  one  person  enters  into  a  contract  for  the  sale  and 
conveyance  of  land  to  another  and  the  vendee  pays  part  of  the 
consideration  and  enters  into  possession  of  the  land  but  neglects  to 
pay  the  residue  of  the  purchase  money,  the  vendor  in  such  a  case 
not  being  regarded  as  seized  to  the  use  of  the  vendee  until  the  whole 
of  the  consideration  is  paid,  and  the  vendee  being  deemed  to  have 
only  a  mere  equitable  interest  which  cannot  be  levied  on  and  sold 
under  an  execution.^*  The  weight  of  authority  appears  to  be  in 
favor  of  this  view  exempting  from  execution  the  interest  of  a  vendee 
who  has  not  paid  the  purchase  money,  or  has  paid  only  a  part  thereof, 
where  it  is  sought  to  subject  it  to  levy  and  sale  under  and  by  virtue 
of  some  such  statute  as  that  of  29  Charles  11.^*  Thus,  it  has  been 
held  that  where  a  bond  for  title  is  given,  the  interest  of  the  vendee 
is  not  subject  to  a  levy  and  sale  on  execution,  unless  the  purchase 
money  has  all  been  paid/'  it  being  said  that  the  obligee  in  such  a 
bond  is  not  even  equitably  possessed  of  any  right  to  have  a  title.^* 
But  a  contract  of  sale  where  the  entire  consideration  has  been  paid, 
and  bond  for  title  given,  so  conveys  the  estate  as  to  render  it  subject 
at  law  to  levy  and  sale  on  an  execution  and  judgment  against  the 
vendee,  either  under  the  statute  of  uses  or  the  statute  of  frauds.** 
There  are  some  authorities,  however,  which  take  a  different  view, 
holding  that  when  parties  have  bound  themselves  by  agreement  to 
convey  land  and  to  pay  for  it,  equity,  especially  where  part  payment 
has  been  made,  recognizes  an  interest  in  the  land  as  already  in  the 
purchaser  which  is  subject  to  levy  and  sale  under  execution,  on  the 
principle  that  the  vendor  is  to  be  regarded  as  seized  in  equity  to 
the  use  of  the  purchaser,*®  while  in  some  states  the  statutes  subject- 

9.  Shute  V.  Harder,  1  Yerg.  (Tenn.)    Wolfe  ▼.   Dowell,  13   Smedes  ft  M. 
3,  24  Am.  Dec,  427.  (Miss.)  103,  51  Am.  Dec.  147. 

10.  Note :   97  Am.  Dec.   309.     See  14.  Sweeney  v.  Pratt,  70  Conn.  274, 
generally,  Vendor  and  Purchaser.  39  Atl.  182,  66  A.  S.  IL  101  and  note. 

11.  Bogert  V.  Perry,  17  Johns.  (N.  15.  Pitts  v.  McWhorter,  3  Ga.  5,  46 
Y.)    351,  8  Am.  Dec.  411;   Shute  ▼.  Am.  Dec.  405. 

Harder,  1  Yerg.  (Tenn.)  3,  24  Am.  16.  Thomassen  v.  De  Qoey,  133  la. 
Dec.  427.  278,  110  N.  W.  581,  119  A^  S.  R.  605; 

12.  Note:  97  Am.  Dec.  310.  Jones  v.  Howard,  142  Mo.  117,  43  S. 

13.  Harmon  v.  James,  7  Smedes  &  W.  635,  64  A.  8.  R.  546   (discussed, 
M.    (Miss.)    Ill,  45   Am.   Dec.   296;  not  decided). 
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mg  equities  to  execution  or  attachment  are  broader  in  their  terms 
and  under  them  the  interest  of  a  vendee  who  has  paid  none  or  only 
a  part  of  the  purchase  money  may  be  levied  on  and  sold.^'  On  the 
other  hand,  in  the  few  states  where  there  is  no  statute  subjecting  equi- 
ties in  land  to  execution,  the  interest  of  the  vendee  will,  of  course,  not 
be  liable  to  levy  and  sale  until  the  legal  title  is  vested  in  him  by 
conveyance  from  the  vendor.^®  Where  an  interest  in  land  held  by 
virtue  of  a  contract  of  purchase  is  subject  to  levy  and  sale,  a  levy 
thereon  cannot  be  divested  by  a  subsequent  surrender  of  the  contract.^* 

60.  Possession  as  Affecting  Vendee's  Interest. — ^While  it  has  been 
said  that  the  mere  possession  of  lands  is  prima  facie  evidence  of  legal 
title,^^  it  seems  that  some  difference  of  opinion  exists  as  to  the  appli- 
cation of  this  principle  where  the  possession  is  held  in  connection 
with  and  by  virtue  of  a  contract  of  purchase.  The  better  rule  appears 
to  be  that  the  interest  of  a  vendee  of  lands  before  full  payment  has 
been  made  is  not  subject  to  levy  and  sale  on  execution,  though  he  is 
found  in  possession  of  the  property.*  A  different  conclusion  has, 
however,  been  reached  by  some  authorities,  although  this  result  has 
been  in  most  cases  influenced  by  provisions  of  statutes  which  are 
more  comprehensive  in  their  terms  than  that  of  29  Charles  II,  or 
by  judicial  policy  broader  and  more  extensive  than  the  terms  of  that 
statute.^  In  a  verbal  contract  for  the  purchase  of  lands  it  has  been 
held  that  the  possession  of  a  lessee  of  the  vendee  is  also  that  of  the 
latter,  and  that  accordingly  the  equitable  estate  thereby  created  may 
be  taken  in  execution  on  a  judgment  against  the  vendee.' 

61.  Interest  of  Purchaser  at  Execution  Sale. — ^In  the  view  of  some 
authorities,  a  purchaser  of  land  at  ian  execution  sale  acquires  no 
interest,  prior  to  the  expiration  of  the  time  allowed  to  the  execution 
debtor  for  redemption,  which  is  subject  to  levy  and  sale  on  execution 
against  him,  but  at  most  he  has  a  mere  inceptive  interest  in  the  soil, 
which,  being  contingent,  may  never  become  an  absolute  title  to  the 
estate.^  It  has,  moreover,  been  held  that  if  an  execution  is  levied  on 
such  an  interest  it  will  be  unavailing,  although  the  land  is  never 
redeemed  from  the  first  sale.*  But  the  estate  or  interest  of  a  pur- 
chaser at  an  execution  sale  may,  after  the  time  for  redemption  has 
expired,  be  seized  and  sold  under  an  execution  issued  against  him, 
even  though  no  sheriff's  deed  has  been  executed  or  delivered  to  him, 
for  after  such  time  the  inceptive  interest  acquired  by  the  purchaser 

17.  Vierheller's  Appeal,  24  Pa.  St.      1.  Bogert  v.  Perry,  17  Johns.   (N. 
105,  62  Am.  Dec.  365.  Y.)  351,  8  Am.  Dec.  411. 

Notes:  97  Am,  Dec.  310;  Ann,  Cas.  2.  Note:  97  Am.  Dec.  311. 

1916C  787,  788.  3.  Pugh   v.   Good,   3   Watts   &   S. 

18.  Note:  97  Am.  Dec.  309.  (Pa.)  56,  37  Am.  Dec.  534. 

19.  Thomassen  v.  De  Goey,  133  la.  4.  Bowman  v.  People,  82  IlL  246, 
278,  110  N.  W.  581,  119  A.  S.  R.  605.  25  Am.  Rep.  316. 

20.  See  supra,  par.  49.  6.  Note:  8  Ann.  Cas.  475. 
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becomes  an  absolute  and  indefeasible  equitable  estate  leaving  in  the 
judgment  debtor  the  mere  dry,  naked,  legal  title,  with  authority  in 
the  sheriff  to  divest  it  by  executing  a  deed  to  the  purchaser.*  In 
some  jurisdictions,  however,  it  seems  that  the  execution  and  delivery 
of  a  deed  is  necessary  to  confer  an  estate  on  the  purchaser,  and  hence 
in  such  cases  the  interest  held  by  the  purchaser  before  the  execution 
and  delivery  of  a  deed  is  not  subject  to  levy  and  sale  under  execu- 
tion, although  such  interest  is  deemed  to  be  an  equitable  estate.'  In 
still  other  jurisdictions,  on  the  ground  that  by  his  purchase  the  pur- 
chaser acquires,  even  before  the  expiration  of  the  redemption  period, 
an  inchoate,  inceptive  title  to  the  land  sold,  which  may  become  a 
perfect  title  and  because  the  sheriff's  deed,  when  made,  takes  effect 
by  relation,  as  of  the  day  of  the  sale,  it  has  been  held  that  the  estate 
or  interest  of  a  purchaser  in  land  purchased  by  him  at  an  execution 
sale  may  be  attached  or  levied  on  and  sold  under  execution  both 
before  and  after  the  expiration  of  the  time  for  redemption,  and  this 
rule  has  been  said  to  apply  to  a  redemptioner,  other  than  the  judg- 
ment debtor,  who  redeems  from  the  purchaser.^  But  in  jurisdictions 
so  holding  equities  are  much  more  generally  subject  to  execution 
sale  than  in  those  states  where  the  statute  of  29  Charles  II  or  similar 
statutes  prevail.* 

62.  Judgment  Debtor's  Right  to  Redeem. — On  the  ground  that  such 
a  practice  would,  if  allowed,  defeat  the  whole  policy  of  the  law  allow- 
ing redemptions,  and  would,  moreover,  interfere  directly  with  the 
mode  prescribed  by  the  legislature  for  redemptions  by  judgment  cred- 
itors, it  seems  to  have  been  very  generally  held  that  a  judgment 
debtor's  right  of  redemption  is  not  subject  to  be  levied  on  find  sold 
under  another  execution  against  him  within  the  period  allowed  for 
redemption.^®  It  has  been  held,  however,  that  while  if  a  judgment 
creditor,  in  endeavoring  to  redeem  from  a  prior  execution  sale,  pays 
the  redemption  money  and  procures  the  levy  to  be  indorsed  on  hia 
execution  before  the  expiration  of  the  year  allowed  to  the  debtor 
in  which  to  redeem,  this  is  an  irregularity ;  yet  if  the  sale  under  such 
levy  should  not  be  made  until  after  the  expiration  of  the  year,  the 
debtor  not  having  redeemed,  and  the  prior  purchaser  acquiesces, 
waives  the  irregularity  of  the  premature  redemption  and  levy,  and 
receives  the  redemption  money,  the  redemption  cannot  be  attacked 
for  irregularity  by  the  judgment  debtor.^^ 

6.  Pogue  V.   Simon,  47  Ore.  6,  81       9.  Note:  97  Am.  Dec.  312. 

Pac.  666,  114  A.  S.  R.  903,  8  Ann.       10.  Merry  v.  Bostwick,  13  IlL  398, 

Cas.  474  and  note.  54  Am.  Dec.  434;  Watson  v.  Reissig, 

Note:  97  Am.  Dec.  311.  24  111.  281,  76  Am.  Dec.  746;   Com- 

7.  Note:  8  Ann.  Cas.  475.  merce  Vault  Co.  ▼.  Barrett,  222  111. 

8.  Bennett  v.  Wilson,  122  Cal.  509,  169,  78  N.  E.  47,  113  A.  S.  R.  382, 
55  Pac.  390,  68  A.  S.  R.  61.  6  Ann.  Cas.  652. 

Notes:   97   Am.   Dec.  311;   8   Ann.       11.  Blair  v.   Chamblin,  39  111.  621, 
Cas.  476.  89  Am.  Dec.  322. 
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Decedenfs  Estates 

63.  Levy  under  Writ  Issued  against  Executor  or  Administrator.^* 
The  correct  rule  of  the  common  law  appears  to  be  that  an  execution, 
bearing  a  regular  date,  anterior  to  the  death  of  the  defendant  (though 
the  date  be  by  relation  back),  may  be  received  by  the  sheriff,  after 
the  death  of  the  defendant,  levied  on  the  goods  of  the  estate,  and 
the  same  may  be  legally  sold,  without  making  the  personal  repre- 
sentative a  party.*'  With  this  exception,  however,  since  it  is  the 
established  rule  that  the  personal  property  of  a  decedent  vests  on 
his  death  in  his  executor  or  administrator,  who  for  the  time  being 
succeeds  to  all  the  rights  and  responsibilities  of  the  decedent  with 
reference  thereto,**  a  writ  of  execution  to  satisfy  the  debts  of  a  dece- 
dent should  be  brought  against  the  executor  or  administrator  in 
his  representative  capacity,  and  should  provide  that  it  be  levied  on 
the  goods,  etc.,  of  the  deceased  in  his  hands.**  However,  after  an 
executor  or  administrator  has  assented  to  certain  legacies  they  are 
not  liable  to  be  levied  on  under  a  fieri  facias  against  the  goods  of  a 
testator  in  the  hands  of  the  executor  or  administrator,  even  though 
tlie  executor,  being  guardian  of  the  legatee,  continues  as  guardian 
to  hold  them.**  Similarly,  it  has  been  held  that  an  execution  under 
a  judgment  against  executors  as  such  cannot  be  levied  on  land  of 
which  a  Ufe  tenant  under  the  will  had  taken  possession  with  the 
executors'  assent  before  the  judgment  was  rendered.**  In  many 
cases  it  has  been  held  that  an  executor  cannot  be  sued  as  defendant, 
in  an  attachment  by  a  creditor  of  the  testator,  and  the  goods  of  the 
testator  attached  to  recover  the  debt,  the  reason  being  that  the  estate 
of  a  testator  ought  to  come  into  the  hands  of  the  executor,  that  he 
rnay  administer  it  according  to  law,  and  pay  the  debts  if  the  assets 
suffice;  and  they  ought  not  to  be  stopped,  and  the  executor  subjected 
to  new  responsibilities,  by  proceedings  in  attachment.*'  Moreover,  it 
has  been  held,  one  creditor  ought  not  by  attachment  to  be  allowed 
to  obtain  priority  over  another  after  the  death  of  the  debtor,  as  the 
executor  then  has  superior  title  to  the  whole  fund,  as  trustee  for  all 
the  creditors.**  In  some  jurisdictions,  however,  by  statute  property, 
both  real  and  personal,  belonging  to  the  estate  of  a  deceased  person, 

12.  Collingsworth  v.  Horn,  4  Stew.       16.  Schley  v.  Collis,  47  Fed.  260,  13 
&  P.  (Ala.)  237,  24  Am.  Dec.  753.       L.R.A.  567. 

13.  See  Executors  and  Adminis-       17.  McCoy  v.  Flynn,  169  la.  622, 
TRAT0R8,  vol.  11,  p.  152.  151  N.   W.  465,  L.R.A.1915D   1064; 

14.  Keniston  v.  Little,  30  N.  H.  318,   Shewell  v.  Keen,  2  Whart.  (Pa.)  332, 
64  Am.  Dec.  297.     See  Executions,  30  Am.  Dec.  266. 

vol.  10,  p.  1230.  18.  Note:  5  Ann.  Cas.  9ia 

15.  Turner  v.  Chambers,  10  Smedes 
&  M.   (Miss.)  308,  48  Am.  Dec.  751. 
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may  be  attached  on  mesne  process  in  any  suit  for  a  debt  of  the  deceased, 
pi-operly  brought  against  the  executor  or  administrator.^* 

64.  Interest  of  Heir  or  Devisee  in  Decedent's  Lands. — ^The  heirs 
or  devisees  of  a  decedent  have  a  vested  interest  in  his  estate  immedi- 
ately after  his  death  and  before  settlement  thereof.^®  Hence,  the 
undivided  share  of  an  heir  in  his  ancestor's  estate  may  be  seized 
and  sold  under  execution,  or  it  may  be  attached,  such  a  seizure  or 
attachment  not  dispossessing  the  administrator  or  interfering  with 
the  administration,  although  the  levy  is  subject  to  be  defeated,  if  it 
is  found  necessary  to  resort  to  the  land  to  pay  the  debts  of  the  intee^ 
tate.^  Nor  is  it  necessary  that  the  executor  of  an  estate  should  have 
fully  closed  up  the  administration  thereof,  if  he  has  assented  to  a 
life  interest  therein  in  order  to  render  the  interest  in  remainder 
or  reversion  limited  on  the  life  estate  subject  to  execution.*  There 
are  certain  interests,  however,  in  an  estate  of  a  decedent  that  are  not 
the  subject  of  levy  and  sale  on  execution,  generally  where  certain 
acts  have  to  be  done  by  the  executor  before  any  interest  vests  in  the 
heir.  Thus  a  devise  of  real  estate  to  be  converted  into  money,  and 
the  proceeds  to  be  distributed  among  the  devisees,  must  be  regarded 
as  a  legacy  of  money,  and  not  a  devise  of  land,  and  hence  in  such  a 
case  the  interest  of  one  of  the  devisees  therein  cannot  be  levied  on 
and  sold  on  execution,  as  he  has  no  interest  in  the  land  subject  to 
execution.'  It  has  been  held,  however,  that  where  a  testator  expresses 
in  his  will  a  desire  to  have  his  estate  divided  equally  between  his 
children,  and  that  his  executor  will  dispose  of  his  real  estate  as  soon 
as  it  can  be  done  without  loss,  such  real  estate  is  not  thereby  converted 
into  personalty,  and  the  interest  of  one  of  such  children  therein  ia 
subject  to  levy  and  sale  under  execution.*    A  levy  on  and  sale  of 

19.  Herthel  v.  McKim,  190  Mass.  because  purchased  by  him  at  his  own 
522,  77  N.  E.  695,  6  Ann.  Cas.  911  sale.  Williams  v.  J.  P.  Williams  Co., 
and  note.  122  Ga.  178,  60  S.  E.  52,  106  A.  S. 

20.  See   Exbcutors  and  ADinins-  B.  100. 

TRATORS,  vol.  11,  p.  155.  2.  Notes:    44    Am.    Dec.    339;    23 

1.  Martinovich    v.    Marsicano,    150  L.R.A.  643. 

€al.  597,  89  Pac.  333,  119  A.  S.  R.  3.  Baker  v.  Copenbarger,  15  111.  103, 

254;   McClellan  v.   Solomon,  23  Fla.  58  Am.  Dec.  600;  Darst  v.  Swearin- 

437,  2  So.  825, 11  A.  S.  R.  381;  Doug-  gen,  224  lU.  229,  79  N.  E.  635, 115  A. 

las  V.  Massie,  16  Ohio  271,  47  Am.  S.  R.  152 ;  Beaver  v.  Ross,  140  la.  154, 

Dec.  375 ;  Hyde  v.  Barney,  17  Vt.  280,  118  N.  W.  287,  17  Ann.  Cas.  640,  20 

44  Am.  Dec.  335  and  note.  L.R.A.(N.S.)   65;  Eneberg  v.  Carter, 

Notes:   23  L.R.A.   643;   30  L.R.A.  98  Mo.  647,  12  S.  W.  522,  14  A.  S. 

(N.S.)  115.  R.  664. 

See   Executors   and    Administra-  Notes:  44  Am.  Dec.  339;  23  L.R.A. 

TORS,  vol.  11,  p.  156.  644. 

A  judgment  creditor  of  an  heir  can-  4.  Eneberg  v.  Carter,  98  Mo.  647, 

not  levy   on   and  sell   land   formerly  12  S.  W.  522,  14  A*  S.  R,  664. 
belonging  to  the  estate,  but  hold  under 
a  voidable  title  by  the  administrator 
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an  unascertained  interest  of  a  debtor  in  an  estate  is  void.*  Accord- 
ingly it  has  been  held  that  an  equity  of  redemption  in  land  is  not 
legal  assets  in  the  hands  of  heirs,  subjedt  to  be  levied  on  for  debts 
of  their  ancestor  under  an  execution  at  law.®  Also  it  has  been  ruled 
that  the  vendor's  interest  in  a  partially  performed  contract  to  pur- 
chase land  of  which  the  vendee  has  been  put  in  possession  passes  to 
his  personal  representative  on  his  death,  and  is  not  subject  to  exe- 
cution for  the  debts  of  his  heir.'  It  has  been  held  that  the  unad- 
measured  distributive  share  of  a  husband  in  his  deceased  wife's  real 
estate  is  not  subject  to  levy  under  an  execution  against  him.®  On 
the  other  hand  it  has  been  ruled  that  the  husband  of  an  heir  to  the 
estate  of  an  intestate  has  an  interest  in  such  real  estate,  as  tenant 
by  the  curtesy,  which  may  be  attached  and  levied  on  by  execution, 
immediately. on  the  death  of  the  ancestor,  and  before  any  distribu- 
tion or  action  of  the  probate  court*  A  written  renunciation  of  a 
devise  of  an  interest  in  real  estate,  made  the  day  the  will  is  admitted 
to  probate,  defeats  a  levy  on  the  property  under  execution  against 
tlie  devisee.*® 

65.  Interest  of  Legatees. — ^In  some  jurisdictions,  often  by  virtue 
of  statute  or  statutory  construction,  it  is  held  that  all  legacies  given 
to  any  person  are  subject  to  be  levied  on  in  satisfaction  of  any  judg- 
ment, in  the  same  manner  as  debts  due  are  made  subject  to  execu- 
tion.** In  other  jurisdictions,  however,  it  is  held  that  until  a  legacy 
vests  in  the  legatee  it  cannot  be  taken  on  execution  against  him,  and 
that  a  legacy  does  not  vest  so  as  to  be  taken  on  execution  against 
him  until  the  executor  has  assented  to  it,  or  at  least  until  the  time 
has  come  when  he  ought  to  assent  to  it,  and  that  that  time  does  not 
come  until  it  appears  with  reasonable  certainty  that  the  executor  will 
not  need  the  legacy  to  enable  him  to  pay  claims  of  a  higher  rank 
than  the  claim  of  the  legatee.  Accordingly  it  has  been  ruled  that 
pending  the  settlement  of  an  estate,  legacies,  whether  general,  demon- 
strative, or  specific,  are  not  subject  to  levy  and  sale  under  an  execu- 
tion against  the  legatee.**  Moreover,  where  personal  property  is 
bequeathed  to  a  class  the  members  of  which  are  to  be  determined 
by  some  future  event,  when  the  property  is  to  be  divided  among  them, 
it  has  been  held  that  until  that  .event  arrives  and  the  division  is  made 

5.  Penn  v.  Spencer,  17  Grat.  (Va.)  53,  109  S.  W.  502,  19  L.R.A.(N.S.) 
85,  91  Am.  Dec.  375.  595. 

6.  Combs  V.  Young,  4  Yerg.  (Tenn.)  11.  Park  v.  McCauley,  67  W.  Va. 
218,  26  Am.  Dec.  226.  104,  67  S.  E.  174,  21  Ann.  Cas.  199 

7.  Bowen  v.  Lansing,  129  Mich.  117,  and  note,  28  L.B.A.(N.S.)  1036. 

88   N.  W.  384,  95  A.  S.  R.  427,  57  12.  In   re  Nerac,   35   Cal.   392,   95 

L.RJL  643.  Am.  Dec.  Ill;  Taylor  v.  Woodward, 

8.  Note:  30  L.R.A.(N.S.)  115.  9  N.  J.  L.  115, 17  Am.  Dec.  462. 

9.  Hyde  v.  Barney,  17  Vt.  280,  44  Notes:  44  Am.  Dec.  338;  21  Ann. 
Am.  Dec.  335.  Cas.  20L 

10.  Bradford  v.  Calhonn,  120  Tenn. 
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the  property  is  not  subject  to  execution  on  a  judgment  issued  against 
a  probable  member  of  the  class.^^  It  seems,  however,  that  legacies 
may  be  attached  in  the  hafids  of  a  devisee,  for  the  legatee's  debt,  if 
they  are  charged  on  real  estate,  even  though  mere  personal  legacies 
cannot  be  attached.^*  The  right  of  a  man  to  elect  to  take  against 
the  will  of  his  wife  is  simply  a  personal  privilege  and  not  an  asset 
which  can  be  attached  to  satisfy  a  claim  against  him.^* 

Other  Interests  or  Estates 

66*  Leaseholds. — A  term  for  years  in  realty  was  always,  at  com- 
mon law,  no  matter  how  long  a  period  of  time  it  covered,  regarded 
as  a  chattel,  being  transferred  as  personal,  and  not  real,  estate;  hence, 
a  leasehold  interest  in  lands  for  a  term  of  years  is,  in  the  absence 
of  a  statute  directing  otherwise,  levied  on  and  sold  by  virtue  of  an 
execution,  as  personal  property.^*  Likewise,  since  property  subject 
to  execution  is  generally  held  to  be  subject  to  attachment,*'  a  lien 
on  the  lessee's  interest  in  a  leasehold  estate  may  be  acquired  by  virtue 
of  attachment  proceedings.*®  In  some  jurisdictions,  however,  chattels 
real  are  classed  by  statute  among  real  estate  liable  to  be  sold  under 
execution,  and  in  such  a  case  the  estate  of  a  lessee  under  a  lease  of 
land  must  be  levied  on  and  sold  in  'the  manner  in  which  the  statute 
directs  that  real  estate  taken  by  virtue  of  an  execution  shall  be  sold.** 
Moreover,  a  mere  equitable  interest  in  a  term  of  years  cailnot  be  taken 
in  execution  under  a  writ  of  fieri  facias  at  the  suit  of  a  judgment 
creditor.*®  Thus  it  has  been  held  that  an  equity  of  redemption 
which  a  lessee  has  in  a  leasehold  estate  is  not  subject  to  levy  under 
an  execution  at  law.*  It  has  been  held  that  a  debtor  who  holds  as 
tenant  at  will  has  an  interest  in  the  lands  that  is  subject  to  levy 
and  sale  under  execution,^  but  generally  it  seems  that  the  interest 

13.  Note:  21  Ann.  Cas.  202.  18.  McCreery  v.  Bemey  Nat.  Bank, 

14.  Tavlor  v.  Woodward,  9  N.  J.  L,  116  Ala.  224,  22  So.  677,  67  A.  S.  R. 
115,  17  Am.  Dec.  462.  105. 

15.  In  re  Fleming,  217  Pa.  St.  610,  19.  Hyatt  v.  Vincennes  Nat.  Bank, 
66  Atl.  874,  11  L.R.A.(N.S.)  379  and  113  U.  S.  408,  6  S.  Cf  573,  28  U.  S. 
note.  (L.  ed.)  1009;  Bowman  v.  People,  82 

16.  Freeman  v.  Dawson,  110  U.  S.  III.  246,  25  Am.  Rep.  316. 

264,  4  S.  Ct.  94,  28  U.  S.   (L.  ed.)  Notes:    17    L.R.A.(N.S.)    843;    15 

141;   Thalheimer  v.  Tischler,  55  Fla.  Ann.  Cas.  868. 

796,  46  So.  514,  15  Ann.  Cas.  8G3  and  As  to  manner  of  levying  on  realty 

note,  17  L.R.A.(N.S.)  841;  Coombs  v.  see  infra,  par.  94  et  seq. 

Jordan,  3  Bland   (Md.)  284,  22  Am.  20.  Scott  v.  Seholey,  8  East  467,  9 

Dee.  236;  Doe  v.  Peters,  44  N.  C.  457,  Rev.  Rep.  487,  11  Eng.  Rul.  Cas.  647. 

59  Am.  Dec.  563;  Powell  v.  Nichols,  1.  Commerce  Vault  Co.  v.  Barrett, 

26  Okla.  734,  110  Pac.  762,  29  L.R.A.  222  111.  169,  78  N.  E.  47,  113  A.  S. 

(N.S.)  886  and  note.  R.  382,  6  Ann.  Cas.  652. 

Note:  17  L.R.A. (N.S.)   841  et  seq.  Note:  15  Ann.  Cas.  868. 

17.  See   supra,   par.    3,  2.  Note:  29  L.R.A.(N.S.)  886. 
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of  a  lessee  under  a  lease  from  month  to  month,  or  that  of  a  tenant 
%t  will  or  by  sufferance  is  not  leviable.*  The  leviability  of  a  lessee's 
interest  in  personalty  is  considered  elsewhere.* 

67.  Joint  Estates  or  Tenancies  in  Common. — ^Where  persons  are 
joint  tenants  or  tenants  in  common  of  certain  personal  property  the 
sheriff  may  take  the  whole  into  his  possession  under  a  writ  of  attach- 
ment against  one,  though  he  can  sell  only  the  interest  of  the  one 
against  whout  the  writ  issued.^  The  fact  that  the  latter  would  have 
no  actual  equitable  interest  in  the  property  taken  after  an  adjust- 
ment of  the  respective  rights  of  the  co-tenants  is  immaterial  provided 
he  has  the  legal  title  to  an  undivided  part  of  the  chattels,  as  an  officer 
can  take  on  execution  and  sell  the  legal  interest  of  a  tenant  in  com- 
mon, or  joint  owner,  although  it  is  but  nominal.*  The  rule  here 
stated  applies  also  where  the  ownership  is  by  virtue  of  a  partner- 
ship relation.'  Mere  authority  to  sell  joint  property  given  by  one 
joint  tenant  to  another  does  not  exempt  the  share  of  the  former 
from  levy  and  sale  under  execution  *  But  a  mere  participation  in 
the  profits  of  a  certain  enterprise  does  not  necessarily  give  one  an 
attachable  interest  in  the  fruits  thereof.  Thus,  sailors  in  a  mackerel 
voyage,  although  they  may  share  in  the  profits,  are  in  the  absence 
of  a  contract  to  the  contrary  neither  partners  in  nor  part  owners 
of  the  fish  caught;  and  have  therefore  no  attachable  interest  in  the 
catch  of  the  voyage.*  Since  the  right  of  one  tenant  in  common 
i»  to  an  undivided  share  of  the  whole,  and  l)e  is  not  authorized  to 
carve  out  his  own  part,  nor  to  convey  in  such  a  manner  as  to  compel 
his  co-tenants  to  take  their  shares  in  several  distinct  parcels,  such 
as  he  may  please,**  it  is  very  generally  held  that  an  execution  against 
one  holding  lands  in  joint  tenancy  or  tenancy  in  common  cannot  be 
levied  on  part  of  such  lands  by  metes  and  bounds,  but  it  must  be 
extended  over  the  whole  tract,  and  such  undivided  proportion  taken 
as  will  satisfy  the  debt.**    In  several  cases,  however,  it  has  been  inci- 

3.  Powell  V.  Nichols,  26  Okla.  734,  A.  S.  R.  788;  Sohatzill  ▼.  Bolton,  2 
110  Pac.  762,  29  L.R.A.(N.S.)  886.       MoCord  L.  (S.  C.)  478,  13  Am.  Dec. 

Note:  15  Ann.  Cas.  868.  748;    Rains   v.    McNairy,   4   Humph. 

4.  See  supra,  par.  12.  (Tenn.)  356,  40  Am.  Dec.  651;  Heaid 

5.  Thomburg  v.  Wiggins,  135  Ind.  v.  Sarcreant,  15  Vt.  506,  40  Am.  Dec. 
178,  34  N.  E.  999,  41  A.  S.  R.  422,  694.  See  also,  Cotenancy,  toL  7,  p. 
22  L.R.A.  42;  Thoms  v.  Southard,  2  875. 

Dana   (Ky.)   475,  26  Am.  Dec.  467;       6.  Burton  v.  Kennedy,  63  Vt  360, 
Kimball  v.  Thompson,  4  Cush.  (Mass.)    21  Atl.  520,  25  A.  S.  R.  769. 
441,   ^0   Am.   Dec   799;    Midgley   v.       7.  See  Partnershh*. 
Walker,  101  Mich.  583,  60  N.  W.  296,       8.  Thompson  v.  Mawhinney,  17  Ala. 
45  A.  S.  R.  431;  CaldweU  v.  Auger,  362,  52  Am.  Dec.  176. 
4  Minn.  217,  77  Am.  Dec.  515 ;  Law-       9.  Lewis  v.  Chadboume,  64  Me.  484, 
rence  v.  Burnham,  4  Nev.  361,  97  Am.  92  Am.  Dec.  558. 
Dec.  540;  Waddell  v.  Cook,  2  Hill  (N.       10.  Whitton  v.  Whitton,  38  N.  H. 
Y.)   47,  37  Am.  Dec.  372;  Sharp  v.  127,  75  Am.  Dec.  163. 
Johnson,  38  Ore.  246,  63  Pac.  485,  81       11.  Starr  v.  Leavitt,  2  Conn.  243,  7 
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dentally  remarked  that  such  a  levy  is  good,  by  way  of  estoppel,  against 
the  debtor,  so  that,  if  the  other  co-tenants  should  have  their  pur- 
parties  set  oflf,  on  partition,  in  severalty,  without  interfering  with 
the  part  levied  on  or  conveyed,  it  would  make  a  good  title  thereto 
to  the  grantees  or  persons  who  had  levied  thereon.^*  Moreover,  a 
partition  may  be  treated  as  legal  by  a  creditor  of  a  tenant  in  common 
when  he  levies  his  execution,  where  it  is  made  by  release  deeds  between 
the  grantee  of  such  tenant  and  his  co-tenants,  althoug|h  the  creditor 
at  the  same  time  insists  that  the  deed  of  the  tenant  is  void,  so  far 
as  it  was  designed  to  defraud  his  creditors.*'  The  undivided  inter- 
ests of  a  tenant  in  common  in  distinct  freeholds  may  of  course  be 
sold  separately.** 

68.  Estates  by  Entireties. — A  conveyance  of  land  in  fee  to  hus- 
band and  wife  vests  the  title  in  them  by  entireties  with  the  right  of 
survivorship ;  and  neither  can  convey  or  encumber  the  estate  without 
the  assent  of  the  other,  nor  can  the  interest  of  either  be  sold,  under 
judgment  and  execution  against  the  other,  so  as  to  pass  title  during 
their  joint  lives,  or  as  against  the  survivor  after  the  death  of  one  of 
them.**  However,  while  tenancy  by  entireties  is  to  be  presumed  when 
the  grantees  are  husband  and  wife,  unless  from  the  language  employed 
in  the  deed  it  is  manifest  that  a  diflferent  purpose  was  intended,**  a 
grant  of  land  to  husband  and  wife  "in  joint  tenancy"  makes  tiiem 
joint  tenants,  and  not  tenants  by  entireties  therein,  and  the  interest 
of  each  is  then  subject  to  execution.*^  A  crop  raised  on  land  heW 
by  a  husband  and  wife  by  entireties  is  likewise  held  by  them  in  the 
same  manner  and  subject  to  the  same  law  as  the  land  iteelf,  and 

Am.  Dec.  268;  Godwin  v.  Gregg,  28  12  Mass.  348,  7  Am.  Dec.  76;  Vammn 

Me.   188,  48  Am.   Dec.  489 ;   Bartlet  v.  Abbot,  12  Mass.  474,  7  Am.  Dec.  87. 

V.  Harlow,  12  Mass.  347,  7  Am.  Dec.       13.  Staples   v.    Bradley,    23    Conn. 

76;  Campan  v.  Godfrey,  18  Mich.  27,  167,  60  Am.  Dec.  630. 

100  Am.  Dec.  133;  French  v.  Lund,       14.  Butler  v.  Roys,  25  Mich.  53,  12 

1  N.  H.  42,  8  Am.  Dec.  31;  Smith  v.  Am.  Rep.  218. 

Benson,  9  Vt.  138,  31  Am.  Dec.  614.       16.  Davis  v.  Clark,  26  Ind.  424,  89 

See  Cotenancy,  vol.  7,  p.  875.  Am.   Dec.  471;   Hulett  v.   Inlow,  57 

A  creditor  procuring  a  levy  on  an  Ind.  412,  26  Am.  Rep.  64  and  note; 
entire  tract,  of  which  he  is  part  owner  Carver  v.  Smith,  90  Ind.  222,  46  Am. 
in  conjunction  with  his  debtor  under  Rep.  210;  Thomburg  v.  Wiggins,  135 
an  agreement  whereby  the  latter,  for  Ind.  178,  34  N.  E.  999,  41  A.  S.  R. 
a  share  in  the  land,  is  to  make  settle-  422,  22  L.R.A.  42;  Sale  y.  Saunders, 
ment  on  the  whole  tract,  and  the  for-  24  Miss.  24,  57  Am.  Dec.  157  (dis- 
mer  to  procure  title  from  the  state,  cussed  not  decided) ;  Bruce  v.  Nichol- 
and  to  pay  the  purchase  money,  for-  son,  109  N.  C.  202,  13  S.  E.  790,  26 
feits  his  rights  as  against  a  purchaser  A.  S.  R.  562  and  note.  See  gener- 
under  the  execution,  and  such  pur-  ally,  Husband  and  Wipe,  vol.  13,  p. 
chaser  obtains  a  good  title.     Kirkpat-   1127  et  seq. 

rick  V.  Black,  10  Watts  (Pa.)  329,  36  16.  See  Husband  and  Wipe,  vol.  13, 
Am.  Dec.  182.  p.  1096  et  seq. 

12.  Godwin  v.  Gregg,  28  Me.  188,  17.  Thomburg  v.  Wiggins,  135  Ind. 
48  Am.  Dec.  489;  Bartlet  v.  Harlow,  178,  34  N.  E.  999,  41  A.  S.  R.  422. 
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such  crop  is  therefore  not  ordinarily  subject  to  levy  and  sale  on  an 
execution  against  the  husband.^^  It  has  been  said,  however,  that  at 
common  law  a  husband  was  entitled  to  the  full  control  of  land  held 
in  entirety,  and  to  take  all  rents  and  profits  of  the  land  during  the 
joint  lives  to  the  exclusion  of  the  wife,  and  that  this  life  interest  was, 
therefore,  according  to  the  weight  of  authority,  subject  to  the  claims 
of  his  creditors.** 

60.  Property  of  Husband  or  Wife  Subject  to  Seizure. — ^Under  the 
general  rule  that  the  husband  was  entitled  to  all  the  personal  prop- 
erty which  his  wife  held  in  possession  at  the  time  of  the  marriage,** 
it  was  generally  held  at  common  law  that  all  personalty  owned  by 
her  before  marriage  even  articles  of  apparel  and  ornament,  except 
necessary  wearing  apparel,  were  liable  to  attachment  for  the  debts 
of  her  husband.*  The  effect  of  this  common  law  rule  was,  however, 
greatly  nullified  by  the  early  adoption  by  courts  of  equity  of  the 
doctrine  of  a  married  woman's  separate  equitable  estate*  and  by 
the  enactment  in  England  and  in  the  United  States  of  statutes  pro- 
viding generally  that  the  real  and  personal  property  of  any  married 
woman  which  she  may  have  at  the  time  of  marriage,  or  which  she 
may  thereafter  acquire,  shall  not  be  liable  for  her  husband's  debts, 
but  shall  continue  her  sole  and  separate  property  as  if  she  were  a 
feme  sole.*  The  rule,  therefore,  is  that  a  husband  has  no  such  inter- 
est in  the  separate  estate  of  his  wife  as  can  be  disposed  of  under 
execution  in  satisfaction  of  his  debts,*  and  similarly,  neither  the 
separate  property  of  a  husband  nor  community  property  can  be  levied 
on  and  sold  on  an  execution  on  a  judgment,  obtained  individually 
against  his  wife.*  But  where  a  judgment  is  recovered  against  a  hus- 
band and  wife  jointly,  without  any  specific  directions  in  the  decree 
as  to  the  estate  out  of  which  it  is  to  be  satisfied,  it  would  seem  that, 
as  a  general  rule,  it  may  be  levied  on  and  be  satisfied  out  of  the 
property  of  either  the  husband  or  wife,  or  of  the  community  prop- 
erty.® While  by  statute  in  most  jurisdictions  the  ownership  and 
enjoyment  of  their  separate  property  are  secured  to  married  women, 
in  some  states  such  property  is  subjected  to  seizure  for  debts  con- 

18.  Patton  V.  Rankin,  68  Ind.  245,       2.  See  Husband  and  Whtb,  vol.  13, 
34  Am.  Rep.  264;  Dickey  v.  Converse,  p.  1134  et  seq. 

117  Mich.  449,  76  N.  W.  80,  72  A.  S.       3.  See  Husband  and  Wafb,  vol.  13, 

R.  568  and  note.    See  Husband  and  p.  1147  et  seq. 

Wipe,  vol.  13,  p.  1129.  4.  See  Husband  and  Wife,  vol.  13. 

19.  Hiles  V.  Fisher,  144  N.  Y.  306,  p.  1159  et  seq. 

39  N.   E.  337,  43  A.   S.  R.  762,  30  5.  Svetinich  v.  Sheean,  124  Cal.  216, 

LR.A.  305.  56  Pac.  1028,  71  A.  S.  R.  50. 

20.  See  Husband  and  Wife,  vol.  13,  6.  Howard  v.  North,  6  Tex.  290,  51 
p.  1051  et  seq.  Am.  Dec.  769. 

1.  Hanlon  v.  Thayer,  Quincy  (Mass.) 
99,  1  Am.  Dec.  1. 
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tracted  by  them  for  necessaries  after  marriage.'  A  state's  fieri  facias 
on  a  judgment  for  a  fine  against  a  married  woman  may  be  levied 
on  her  separate  estate,  personal  or  real.® 

70.  Interests  in  Public  Lands;  Homesteads. — ^A  purehaser  of  land 
from  the  United  States,  by  the  act  of  entry  and  payment  of  the 
purchase  money,  acquires  an  inchoate  legal  title,  which  may  be  alien- 
ated or  divested  in  the  same  manner  as  any  other  legal  title.  Prior  to 
the  issuance  of  a  patent,  therefore,,  the  interest  of  one  in  lands  thus  pur- 
chased and  for  which  he  has  received  a  certificate  of  final  payment  may 
be  levied  on  and  sold  under  execution,*  such  a  certificate  being  no  more 
subject  to  cancellation  than  a  patent,  although,  of  course,  if  the  land 
had  been  previously  sold  by  the  government  or  reserved  from  sale,  the 
certificate  or  patent  might  be  recalled  as  having  been  issued  through 
mistake.  In  this  respect,  however,  there  is  no  difference  between  the 
certificate  holder  and  the  patentee.*^  Similarly,  where  commissioners 
were  appointed  under  an  act  of  Congress  for  the  adjustment  of  land 
titles,  it  was  held  that  between  the  presentation  and  confirmation  of  the 
claim,  the  claimant  had  a  property  which  was  subject  to  seizure  and 
sale  under  execution  and  the  subsequent  confirmation  by  the  com- 
missioners would  not  destroy  the  title  held  imder  the  sheriff's  deed.** 
The  interest  of  a  miner  in  his  mining  claim  on  public  lacnds,  although 
held  subject  to  the  right  of  the  government  by  whose  license  and  per- 
mission possession  was  acquired,  has  likewise  been  held  to  be  prop- 
erty, which,  not  having  been  exempted  by  law,  may  be  taken  in 
execution.**  There  appears,  however,  to  be  some  difference  of  opin- 
ion among  the  authorities  as  to  whether  a  mere  permissive  occupier 
who  has  made  improvements  on  public  lands  has  an  interest  therein 
which  is  subject  to  levy  and  sale  on  execution.**  As  a  general  propo- 
sition, it  may  be  said  that  the  very  essence  of  a  homestead  in  the 
legal  sense  is  the  right  to  have  it  exempted  from  levy  and  sale.** 
Lands  entered  under  the  United  States  homestead  laws  are,  however, 
liable  to  the  satisfaction  of  debts  contracted  by  the  homestead  claim* 
ant  between  the  date  of  the  final  certificate  of  entry  and  the  date  of 
the  patent**  Moreover,  as  a  general  rule,  the  proceeds  of  a  volun- 
tary sale  of  a  homestead  are  liable  to  execution,  the  reason  being 

7.  Evans  v.  Cleary,  125  Pa.  St.  204,  son,  4  How.  17, 11  U.  S.  (L.  ed.)  856. 
11  A.  S.  R.  886.  See  Husband  and  11.  Landes  v.  Brant,  10  How.  348, 
Wife,  vol.  13,  p.  1194.  13  U.  S.  (L.  ed.)  449. 

8.  Gill  v.  State,  39  W.  Va.  479,  20  12.  McKeon  v.  Bisbee,  9  Cal.  137,  70 
S.  E.  568,  45  A.  S.  R.  928,  26  L.R.A.  Am.  Deo.  642. 

655.  13.  See  supra,  par.  49. 

9.  Goodlet  V.  Smithson,  6  Port.  14.  See  Homestead,  vol.  13,  p.  540 
(Ala.)  245,  30  Am.  Dec.  561;  Rogers  et  seq. 

V.  Brent,  5  Oilman  (111.)  573,  50  Am.       15.  Struby-Estabrook  Mercantile  Co. 

Dec.  422.  v.   Davis,  18   Colo.  93,  31  Pac.  495, 

10.  Carroll  v.  Lafford,  3  How.  441,  36  A.  S.  R.  266. 
11  U.  S.  (L.  ed.)  671;  Levi  v.  Thomp- 
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(Jiat  the  law  designates  the  species  of  property  it.  exempts,  and  does 
not  allow  the  d^ebtor  to  choose  for  himself  in  respect  to  the  kind  or 
Bpecies  of  property  to  be  exempted,  since  to  permit  this  would  be 
to  substitute  the  choice  of  the  debtor  for  the  provisions  of  the  statute.** 
It  has  been  held,  however,  that  the  proceeds  of  the  sale  of  a  home- 
stead is  protected,  when  designed  in  good  faith  to  be  applied  to  the 
purchase  of  another,  and  while  in  transition  from  one  homestead 
to  another.*' 

III.  Making  op  Levy 

In  General 

71.  Control  of  Writ. — ^In  executing  a  writ  of  fieri  facias,  the  sheriff 
is  the  agent  of  the  plaintiff,  who  is  entitled  to  its  proceeds.  Hence, 
the  plaintiff  in  execution  and  his  attorneys  have  the  right  to  control 
it  and  to  give  the  sheriff  directions  about  executing  it.*.®  Similarly, 
in  the  case  of  an  attachment  the  property  is  seized  at  the  instigation 
of  the  attaching  creditor,  and  for  his  benefit,  and  consequently  he  is 
permitted  to  have  substantial  control  over  it.**  Such  instructions 
may  be  given  to  a  sheriff  in  the  execution  of  a  writ  as  will  not  only 
excuse  him  from  his  general  duty,  but  will  bind  him  to  the  perform- 
ance of  what  is  required  of  him,  and  generally  the  sheriff  is  liable 
if  he  refuses  to  comply  with  the  directions  given.*^  An  attaching 
creditor  or  plaintiff  in  execution  has,  however,  no  right  to  insist  on 
a  fraudulent  or  oppressive  use  of  the  writ,  or  in  any  respect  to  com- 
pel the  officer  to  exercise  a  severity  which  would  seem  to  be  actuated 
by  malice  towards  the  defendant  as  much  as  by  the  desire  to  obtain 
satisfaction  of  his  judgment.^  Hence,  instructions  to  a  sheriff  need 
not  be  obeyed  by  him  if  they  are  oppressive  or  will  produce  a  great 
sacrifice  of  property.*  In  general  the  plaintiff  or  his  attorney  has 
power  to  direct  the  sheriff  as  to  the  time  and  manner  of  enforcing 
execution ;  •  he  can  say  whether  the  officer  shall  levy  the  writ  or 
shall  return  it  without  doing  so ;  *  he  can  order  the  writ  to  be  with- 

16.  Mann  v.  Kelsey,  71  Tex.  609,  12   17  N.  E.  668,  6  A.  S.  R.  346. 

S.  W.  43,  10  A.  S.  R.  800  and  note.  20.  Root  v.  Wagner,  30  N.  Y.  9,  86 

See  alsD  generally,  Exemptions,  vol.  Am.  Dec.  343. 

11,  p.  530.  Notes:   14  Am.  Dec.  457;   95   Am. 

17.  Smith  V.  Gore,  23  Kan.  488,  33  Dec.  434. 

Am.  Rep.  188.  1.  Giddings   v.   Freedley,   128   Fed. 

18.  Gouwens   v.   Gouwens,   237   111.  355,  63  C.  C.  A.  85,  65  L.R.A.  327. 
506,  86  N.  E.  1067,  127  A.  S.  K.  338;       2.  McDonald  v.  Neilson,  2  Cow.  (N. 
Farrar  v.  Wingate,  4  Rich.  L.  (S.  C.)  Y.)  139,  14  Am.  Dec.  431. 

35,  53  Am.  Dec.  709;  Rowe  v.  Hardy,       Note:  14  Am.  Dec.  457. 

97  Va.  674,  34  S.  E.  625,  75  A.  S.  K.       3.  Gorham  v.  Gale,  7  Cow.  (N.  Y.) 

811.  739,  17  Am.  Dec.  549. 

19.  In  re  Dawson,  110  N.   Y.  114,       4.  Humphrey  v.  Hitt,  6  Grat.  (Va.) 
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drawn  or  suspended  permanently  or  temporarily/  or  he  may  direct 
that  the  property  of  one  only  of  the  defendants  be  levied  on.*  On 
the  oUier  hand  it  has  been  held  that  the  sheriff  in  levying  is  not 
bound  by  the  directions  of  the  plaintiff  to  levy  on  any  particular 
property  pointed  out,  and  is  only  required  to  levy  on  property  of 
suflicient  value  to  satisfy  the  plaintifi'^s  demand.'  While  a  plaintiff 
in  execution  has  the  right  generally  to  control  the  writ,  he  is  not 
bound  to  do  so,  it  being  incumbent  on  him  neither  to  point  out  the 
time,  place,  or  extent  of  the  levy,  nor  to  indemnify  the  sheriff  against 
his  liability,  if  he  levies  on  the  goods  of  another,®  but  when  a  writ 
is  received  by  an  officer  and  no  instructions  are  given,  it  is  his  duty 
to  proceed  with  due  diligence  to  execute  it.*  So,  although  an  execu- 
tion creditor,  or  his  counsel,  is  generally  expected  to  point  out  prop- 
erty to  be  le\ied  on,  his  not  doing  so  does  not  relieve  the  sheriff  from 
responsibility,  if,  through  information  from  others,  or  by  reasonable 
inquiries  and  diligence,  he  can  ascertain  whether  the  defendant  has 
property  subject  to  execution.  If  he  has  such  knowledge,  no  matter 
how  obtained  or  known,  and  fails  to  levy  on  it,  he  will  be  liable.*** 
The  general  principle  is  well  settled  that  when  a  sheriff  under  instruc- 
tions of  the  judgment  creditor  makes  a  levy  in  tlie  manner  and  on 
the  property  directed  by  him,  the  sheriff  may,  if  he  does  not  know- 
ingly act  in  an  unlawful  and  illegal  manner,  recover  damages  from 
the  judgment  creditor  to  indemnify  him  even  in  the  absence  of  a 
bond  of  indemnity  or  an  express  contract  to  indemnify.^^  It  is  not, 
however,  sufficient  to  establish  the  liability  either  of  the  plaintiff 
or  of  his  attorneys  that  he  or  they  placed  the  writ  in  the  hands  of 
the  officer  with  a  general  direction  to  execute  it,  for  such  direction 
must  be  construed  as  extending  only  to  the  doing  of  the  acts  which 
the  writ  will  justify.**  So  directions  to  an  officer,  on  the  suggestion 
of  a  doubt  by  him  whether  the  property  attached  on  the  writ  could 
be  held  legally  as  the  property  of  the  debtor,  to  make  inquiries  into 

509,  52  Am.  Dec.  133;  Rowe  v.  Hardy,  Caa.    1041   and   note;    Adair   v.   Mc- 

97  Va.  674,  34  S.  E.  625,  75  A.  S.  R.  Daniel,  1  Bailey  L.   (S.  C.)   158,  19 

811.  .  Am.  Dec.  604.    As  to  right  of  indem- 

5.  Root  V.  Wagner,  30  N.  Y.  9,  86  nity,  see  generally,  Sheriffs. 

Am.  Dec.  348 ;  Hickman  v.  Caldwell,  9.  Gouwens  v.  Gouwens,  237  111.  506, 

4  Rawle  (Pa.)  376,  27  Am.  Dec.  274.  86  N.  E.  1067,  127  A.  S.  R.  338. 

Note:  14  Am.  Dec.  457.  10.  Note:  95  Am.  Dec.  434,  435. 

6.  Root  V.  Wagner,  30  N.  Y.  9,  86  11.  Otey  v.  Moore,  17  Ala.  280,  52 
Am.  Dec.  348.                                       *  Am.  Dec.  173;   Higgins  v.  Russo,  72 

7.  Lawson  v.  State,  10  Ark.  28,  50  Conn.  238,  43  Atl.  1050,  77  A.  S.  R, 
Am.  Dec.  238.     See  infra,  par.  100.  307;  ArnoM  v.  Fowler,  94  Md.  497, 

8.  Pileher  v.  Hickman,  132  Ala.  574,  51  Atl.  299,  89  A.  S.  R.  444  and  note. 
31  So.  469,  90  A.  S.  R.  930 ;  Penning-  See  Sheriffs. 

ton  V.  Yell,  11  Ark.  212,  52  Am.  Dec.       12.  While  v.  Stribling,  71  Tex.  108, 
262;  Mayfield  Woolen  Mills  v.  Lewis,   9  S.  W.  81,  10  A.  S.  R.  732. 
89  Ark.  488,  117  iS.  W.  f^^S,  1(5  Ami.       Note:  89  A.  S,  H.  449. 
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the  matter  before  levying  on  it,  do  not  evince  such  a  control  as  would 
exempt  the  officer  from  responsibility.*' 

72.  Person  to  Make  Levy. — ^As  a  general  proposition  a  fieri  facias 
or  writ  of  attachment  cannot  be  levied  except  by  the  officer  to  whom 
it  is  directed,**  who  of  course  raust  by  law  be  duly  authorized  so 
^  act,  a  levy  by  an  officer  without  authority  of  law  being  no  levy 
at  all.**  Hence,  where  a  fi.  f a.  is  directed  to  "all  and  singular  the 
sheriffs,  or  their  lawful  deputies  and  coroners  of  the  state"  a  levy  by 
a  constable  of  a  justice's  court  is  invalid,  and  such  a  levy  should  be 
dismissed  on  a  motion  made  at  the  trial.**  However,  it  has  been 
said  that  a  person  levying  an  execution  and  making  a  sale  of  prop- 
erty in  pursuance  thereof  is  presumed  to  be  an  officer  properly  author- 
ized, and  it  is  not  necessary  for  a  purchaser  to  show  that  such  person 
was  an  officer  de  jure.*'  The  sheriff  is  ordinarily  the  proper  officer 
to  serve  a  writ  of  execution  or  attachment,*^  and  he  is  protected  in 
making  a  levy  under  a  writ  which  is  valid  and  regular,  however 
full  his  knowledge  may  be  of  the  insufficiency  of  tlie  cause  of  action 
on  which  the  writ  issued,  or  of  the  wrongful  and  malicious  intent 
of  the  party  in  suing  out  the  writ.*'  Also  a  writ  of  fi.  fa.  or  attach- 
ment may  generally  be  aa^igned  to  a  deputy  sherifl'  to  levy,^®  in  which 
event  the  deputy  acts  for  his  principal,*  and  has  all  the  power? 
which  may  be  exercised  by  a  sheriff  in  servinpj  or  executing  process.* 
Moreover,  a  sheriff  making  a  deed  ratifies  a  levy  and  sale  by  a  deputy, 
for  the  purchaser's  protection,  though  the  deputy  acted  without  any 
regular  appointment.*    In  some  cases  a  coroner  is  duly  empowered 

13.  Chase  v.  Plymouth,  20  Vt.  469,  v.  Fletcher,  1  Vt  168,  18  Am.  Dec. 
50  Am.  Dec.  52.  676. 

14.  Peeples  v.  Garrison,  141  Ga.  411,  19.  Curtis-Baum  Co.  v.  Lang,  83 
81  S.  E.  116,  51  L.R.A.(N.S.)  635;  Neb.  728,  120  N.  W.  178,  131  A.  S.  R. 
Johnson  v.  Elkins,  90  Ky.  163,  13  S.  660;  Rice  v.  Miller,  70  Tex.  613,  8 
W.  448,  8  L.R.A.  552.  S.  W.  317,  8  A.  S.  R.  630. 

15.  Oliver  v.  Warren,  124  Ga.  549,       Note:  95  Am.  Dec.  427. 
63  S.  E.  100,  110  A.  S.  R.  188,  4       See  generally.  Sheriffs. 
L.R.A.(N.S.)  1020;  Kelly  v.  Paris,  10       20.  Whitney  v.  Batterfield,  13  Cal. 
Vt.  261,  33  Am.  Dec.  199.  335,  73  Am.  Dee.  584;  Locke  v.  Cole- 

16.  Peeples  v.  Garrison,  141  Ga.  411,  man,  2  T.  B.  Mon.  (Ky.)  12,  15  Am. 
81  S.  E.  116,  51  L.R.A.(N.S.)  635.       Dec.  118;  Lovett  v.  Pike,  41  Me.  340, 

17.  Doty  V.  Gorham,  5  Pick.  (Mass.)  ^^  Am.  Dec.  248;  Everett  v.  Herrin, 
487,  16  Am.  Dec.  417.  46  Me.  357,  74  Am.  Dec.  455;  Tuttle 

18.  Bybee  v.  Ashby,  2  Oilman  (HI.)  v.  Jackson,  6  Wend.  (N.  Y.)  213,  21 
151,  43  Am.  Dec.  47;  Cole  v.  Parker,  Am.  Dec.  306. 

7  la-  167,  71  Am.  Dec.  439;  Lowry  v.  1.  Governor  v.  Vanmet^,  9  Leigh 

Erwin,  6  Rob.  (La.)  192,  39  Am.  Dec.  (Va.)  18,  33  Am.  Dec.  221. 

566,  overruled  on  another  point  by  Du-  2.  Burton  v.  Wilkinson,  18  Vt.  186, 

puy  V.  Bemiss,  2  La.  Ann.  509 ;  Wash-  46    Am.    Dec    145.      See    generally, 

ington  V.  Sanders,  13  N.  C.  343,  21  Sheriffs. 

Am.  Dec.  336 ;  Sydnor  v.  Roberts,  13  8.  Brooks  v.  Rooney,  11  Ga.  423,  56 

Tex.  598,  65  Am.  Dec.  84;  Larapson  Am.  Dec.  430. 
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to  execute  a  levy,**  and  where  the  writ  issues  from  a  federal  court  a 
levy  thereon  is  made  by  a  marshal.*  A  constable  has  no  authority 
to  make  a  seizure  by  execution  or  attachment  unless  specially  author- 
ized, and  a  seizure  made  by  him  without  being  so  authorized  renders 
the  whole  proceedings  a  nullity.*  However,  a  constable  acting  within 
the  scope  of  his  authority  and  under  a  valid  process  is  as  much  an 
officer  of  the  court  out  of  which  the  process  is  issued  and  the  profJ- 
erty  seized  is  in  the  law's  custody  as  effectually  as  though  the  acls 
were  performed  by  a  sheriff  of  a  state  court  or  a  marshal  of  a  federal 
court.'  The  sheriff  of  one  state  may  not  levy  process  issued  by  the 
courts  of  such  state  on  property  situate  in  another  state,  as  no  state 
tribunal  can  exercise  jurisdiction  over  persons  or  property  within 
tlie  borders  of  another  state.®  Moreover  by  the  rules  of  the  common 
law  the  sheriff  of  one  county  has  no  authority  to  levy  an  attachment 
or  execution  and  seize  property  thereunder  situate  in  another  county.* 
The  legislature  may,  however,  confer  power  on  sheriffs  to  levy  on 
and  sell  lands  not  lying  within  the  county.^^ 

73.  Effect  of  Interest  in  Officer  Executing  Levy. — On  the  groimd 
that  ministers  of  justice  should  be  freed,  as  far  as  practicable,  from 
all  the  improper  bias  which  may  result  from  self-interest,  the  law 
wisely  declares  that  no  man  shall  be  his  own  officer,  and  that  no 
one  shall,  in  his  own  person  and  by  his  own  hand,  do  himself  right 
by  legal  process.*^  Therefore,  where  it  appears  that  the  sheriff  is 
one  of  the  persons  beneficially  interested  in  a  judgment,  to  satisfy 
which  a  levy  and  sale  axe  to  be  made,  another  officer  should  act, 
a  levy  by  an  interested  sheriff  or  other  officer  being  void,  and  a  sale 
under  such  levy  vesting  no  title  in  the  purchaser.**  It  has  been 
held,  however,  that  a  sheriff  who  is  a  member  of  a  banking  corpora- 
tion may  serve  process  thereon,  because,  not  being  personally  liable, 

4.  Clymer  v.  Willis,  3  Cal.  363,  68  8.  Note:  6  A.  S.  R.  189.  See 
Am.   Dec.   414;   Peeples  v.   Garrison,   Sherttts. 

141  Ga.  411,  81  S.  E.  116,  51  L.R.A.  9.  Jones  v.  Baxter,  146  Ala.  620,  41 

(N.S.)     635.      See    next    succeeding  So.  781,  119  A.  S.  R.  54;  Oldfield  v. 

paragraph.  Eulert,  148  111.  614,  36  N.  E.  615,  39 

5.  Freeman  v.  Dawson,  110  U.  S.  A.  S.  R.  231;  Stephenson  v.  Doe,  8 
264,  4  S.  Ct.  94,  28  U.  S.  (L.  ed.)  Blackf.  (Ind.)  508,  46  Am.  Dec.  489; 
141;  Marks  v.  Sharp,  181  U.  S.  562,  Benson  v.  Smith,  42  Me.  414,  66  Am. 
21  S.  Ct.  724,  45  U.  S.  (L.  ed.)  1002.  Dec.  285;  Abed  v.  Montague,  26  Tex. 

6.  Washington  v.  Sanders,  13  N.  C.  732,  84  Am.  Dec.  603. 

343,  21  Am.  Dec.  336;  Boyce  v.  Owens,  10.  OldfieW  v.  Eulert,  148  Dl.  614, 

2  McCord  L.  (S.  C.)  208,  13  Am.  Dec.  36  N.  E.  615,  39  A.  S.  R.  231. 

711.  11.  Singletary   v.   Carter,  1   Bailey 

7.  Mayfield  Woolen  Mills  v.  Lewis,  L.  (S.  C.)  467,  21  Am.  Dec.  480. 

89  Ark.  488,  117  S.  W.  558,  16  Ann.  12.  Knight  v.  Morrison,  79  Ga.  55, 
Cas.  1041;  Malcom  v.  Spoor,  12  Mete.  3  S.  P^..  689,  11  A.  S.  R.  405  and  note; 
(Mass.)  279,  46  Am.  Dec.  675;  Pitkin  Snydacker  v.  Brosse,  51  111.  357,  99 
V.  Bumham,  62  Neb.  385,  87  X.  W.  Am.  Dec.  551  and  note;  Bowen  v. 
160,  89  A.  S.  R.  763,  55  L.R.A.  280.       Jones,  35  N.  C.  25,  55  Am.  Dec.  426. 
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he  is  not  a  party  to  the  action.**  In  many  jurisdictions  it  is  pro- 
vided that  when  the  sheriff  is  a  party  to  the  action  a  writ  of  attach- 
ment or  execution  must  be  directed  to  the  coroner  of  the  county.^* 
74.  When  Levy  Should  Be  Made. — An  execution  cannot  properly 
be  levied  after  the  expiration  of  the  latest  return  day  allowed  by  law, 
whether  it  specifies  a  return  day  or  not.  Not  only  is  a  levy  after  the 
expiration  of  such  day  void,  and  an  order  of  sale,  and  a  sale  founded 
on  it  nullity,**  but  a  seizm'e  of  property  after  the  return  day  will  con- 
stitute a  trespass.*^  It  is  also,  of  course,  illegal  to  act  on  a  fi.  fa.  after 
satisfaction  has  been  made  to  the  sheriff,  and  he  is  a  trespasser  if  he 
seize  goods  afterwards.  On  payment  the  execution  becomes  functus 
officio.*'  An  execution  may,  however,  be  levied  on  the  day  on  which 
it  is  returnable,**  and  it  has  been  held  that  the  time  within  which  an 
execution  is  returnable  commences  to  run  from  the  time  of  its  delivery 
to  the  officer  for  service,  rather  than  from  the  time  of  its  preparation 
by  the  clerk.**  Moreover,  it  has  been  held  that  where  notice  to  a  sheriff 
levying  an  execution  on  a  tenant's  property  is  given  of  the  landlord's 
claim  for  rent  due,  the  sheriff  cannot  defend  an  action  for  the  rent  on 
the  ground  that  ^e  levy  was  illegal,  it  being  made  after  the  return 
day.*®  If  an  officer  has  sold  land  or  personalty  under  execution, 
the  law  presumes,  in  the  absence  of  all  testimony  to  th^  contrary, 
that  he  did  his  duty  by  levying  the  execution  while  in  full  force 
and  the  silence  of  his  return  on  that  subject  is  not  sufficient  to  repel 
the  presumption.*  On  the  other  hand,  a  sheriff's  return  on  execution 
is  not  conclusive  as  to  the  time  of  levy,  and  a  mortgagee  may  show 
that  the  levy  was  made  after  the  time  named  in  the  return,  and 
after  his  rights  had  accrued.*  While  the  latest  period  which  the  law 
allows  for  the  service  of  an  execution  is  the  day  when  it  is  return- 
able, as  a  general  proposition  the  officer  should  not  wait  until  the 
return  day  before  he  levies,  for  the  defendant  may  remove  his  goods 
from  the  county,  or  sell  them  to  a  bona  fide  purchaser  without  notice 

13.  Adams  v.  Wiscasset  Bank,  1  17.  Tiffany  v.  St.  John,  66  N.  Y. 
Greenl.  (Me.)  361,  10  Am.  Dec.  88.       314,  22  Am.  Rep.  612;  Den  v.  Roberts, 

14.  Adams    v.    Wiscasset    Bank,    1  33  N.  C.  424,  53  Am.  Dec.  419. 
Greenl.   (Me.)   361,  10  Am.  Dec.  88;       18.  Vail  v.  Lewis,  4  Johns.  (N.  Y.) 
Callais  v.  McLeod,  30  N.  C.  221,  49  460,  4  Am.  Dec.  300 ;  Fletcher  v.  Brad- 
Am.  Dec.  376;  Bowen  v.  Jones,  36  N.   ley,  12  Vt.  22,  36  Am.  Dec.  324. 

C.  25,  55  Am.  Dec.  426.  Note .  95  Am.  Dec.  424. 

15.  Waldrop  v.  Friedman,  90  Ala.  19.  Schroeder  v.  Pehling,  20  S.  D. 
157,  7  So.  510,  24  A.  S.  R.  775 ;  Osborn  642,  108  N.  W.  252,  129  A.  S.  R.  952. 
V.  Cloud,  23  la.  104,  92  Am.  Dec.  413 ;  20.  Westervelt  v.  Pinckney,  14 
Wyer  v.  Andrews,  13  Me.  168,  29  Am.  Wend.  (N.  Y.)  123,  28  Am,  Dec.  516. 
Dec.  497 ;  FauU  v.  Cooke,  19  Ore.  465,  1.  Greer  v.  Wintersmith,  85  Ky.  516, 
26  Pac.  GG2,  20  A.  S.  R.  836.  4  S.  W.  232,  7  A.  S.  R.  613;  Hartwell 

16.  Vail  V.  Lewis,  4  Johns.  (N.  Y.)  v.  Root,  19  Johns.  (N.  Y.)  345,  10 
450,    4   Am.    Dec    300;    Barnard    v.  Am.  Dec.  232. 

Stevens,  2  Aikens  (Vt.)  429,  16  Am.       2.  Nail  v.  Granger,  8  Mich.  460,  77 
Dec.  733.  Am.  Dec.  462. 
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of  the  execution,  or  they  may  be  seized  on  an  execution  or  attacli- 
nient  issuing  out  of  a  court  not  of  record.  Besides,  it  irf  the  sheriff^a 
duty  to  make  return  of  the  execution  and  pay  over  the  amount  due 
thereon  by  the  return  day.  It  is,  therefore,  wiser  for  him  as  a  rule 
to  levy  at  the  earliest  convenient  day  in  order  to  obtain  the  fruits 
of  the  execution.'  In  fact  this  principle  has  by  some  courts  been 
expressed  in  the  form  of  a  positive  rule  of  law  to  the  efifect  that  it 
is  the  duty  of  a  sheriflF  when  process  is  placed  in  his  hands  to 
execute  it  with  the  utmost  expedition,  or  as  soon  after  it  is  received 
as  the  nature  of  the  case  will  admit,*  and,  it  has  been  held,  he  is 
liable  for  all  damage  occasioned  by  his  failure  to  proceed  with  proper 
alacrity.*  According  to  other  courts,  however,  a  sheriff  is  bound  to 
use  reasonable  diligence  only  in  executing  a  levy;  and  what  consti- 
tutes such  diligence  depends  on  the  particular  facts  and  circumstances 
of  the  case,  as  for  instance,  whether  the  writ  be  for  fraud,  or  because 
the  defendant  is  about  to  leave  the  state,  or  remove  his  property, 
and  the  like.*  A  plaintiff  in  execution  has  also,  of  course,  the  power 
to  direct  the  sheriff  as  to  the  time  of  enforcing  execution,'  and  he 
may  direct  it  to  be  held  until  further  orders.^  However,  an  indorse- 
ment on  a  fieri  facias,  "stay  of  sale  only,"  applies  only  to  the  sale, 
and  a  failure  on  the  part  of  the  sheriff  to  make  a  levy  will  render 
him  liable  for  neglect.'  There  is  nothing  to  prevent  a  sheriff  from 
serving  an  execution  in  the  night,  as  well  as  in  the  day-time.^®  In 
fact  it  may  often  be  that  a  levy  can  only  be  made  at  night.  But 
when  a  sheriff  or  other  oflScer  goes  without  any  previous  attempt  to 
levy  at  a  late  hour  of  the  night,  and  thus  unnecessarily  intrudes 
on  the  rest  of  the  debtor  and  his  family,  it  may  be  held  to  evince 
a  wantonness  which  may  make  him  a  trespasser  from  the  beginning.^* 
The  levy  of  an  execution  on  Sunday  is  void,*^  and  a  writ  placed  in 
the  sheriff's  hands  on  Sunday  cannot  be  officially  received  by  him 
on  that  day.  It  can  only  be  considered  officially  in  his  hands  when 
Sunday  has  expired.  *•    It  may  also  be  stated  that  it  is  the  duty  of 

3.  Note:  95  Am.  Dec.  424.  39  N.  E.  1086,  46  A.  S.  B.  911,  27 

4.  Cole  V.  Parker,  7  la.  167,  71  Am.  L.R.A.  374  and  note ;  Slattery  v.  Jones, 
Dec.  439;  Wyer  v.  Andrews,  13  Me.  96  Mo.  216,  8  S.  W.  654,  9  A.  S.  R. 
168,  29  Am.  Dec.  497.  344. 

5.  Lindsay  v.  Armfield,  10  N.  C.  9.  Farrar  v.  Wingate,  4  Rich.  L. 
548,  14  Am.  Dec.  603.  (S.  C.)  35,  53  Am.  Dec.  709. 

6.  Whitney  v.  BuUerfield,  13  Cal.  10.  Burton  v.  Wilkinson,  18  Vt.  186, 
335,  73  Am.  Dec.  584;  People  v.  Pal-  46  Am.  Dec.  145. 

mer,  46  III.  398,  95  Am.  Dec.  418  and  11.  Barrett  v.  White,  3  N.  H.  210, 

note ;  Com.  v.  Magee,  8  Pa.  St.  240,  14  Am.  Dec.  352 ;  McElhenny  v.  Wylie, 

49  Am.  Dec.  509;  Farrar  v.  Winprate,  3  Strob.  L.  (S.  C.)  284,  49  Am.  Dec. 

4  Rich.  L.   (S.  C.)   35,  53  Am.  Dec.  643. 

709.  12.  Note:   95   Am.   Dec.  429.     See 

7.  Gorham  v.  Gale,  7  Cow.  (N.  Y.)  also  Sundays  and  Holidays. 

730,  17  Am.  Dec.  549.  13.  Whitney  v.  Butterfield,  13  CaL 

8.  Sweetser  v.  Matson,  153  111.  568,   335,  73  Am.  Dec.  684, 
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a  sherijff  and  his  deputies  to  levy  first  the  execution  that  comes  into 
his  hands  first,  and  if  his  deputy  levies  first  a  junior  execution,  it 
has  been  held  that  the  sheriff  on  being  apprised  of  this  fact  should 
pay  the  money  to  the  plaintiff  in  the  senior  execution.^*  A  sheriff 
cannot,  with  his  own  money,  pay  the  plaintiflf  in  an  execution,  and 
afterwards  levy  the  execution  out  of  the  property  of  the  defendant; 
nor  can  he  taJce  a  bond  or  other  security,  and  detain  the  execution 
in  his  hands,  and  use  it  afterwards  to  enforce  the  payment  of  the 
money  advanced  by  him.^*  The  effect  of  the  death  of  one  of  the 
parties  after  judgment  on  the  right  to  levy  an  execution  is  treated 
elsewhere.^* 

75.  Levy  Effected  by  Unlawful  or  Fraudulent  Means. — ^An  attach- 
ment or  levy  is  void,  if  an  officer  unlawfully  and  fraudulently  gets 
possession  of  the  debtor's  property,  and  then  attaches  it  on  mesne  proc- 
ess, or  levies  it  on  execution.^'  Thus,  taking  property  by  force  from 
the  person  of  a  debtor  renders  the  levy  void.^*  Also,  where  property 
is  fraudulently  or  forcibly  removed  or  procured  to  be  removed  by  a 
creditor  from  one  state  into  another  for  the  purpose  of  attaching  it,  the 
attachment  will  not  be  permitted  to  stand.*^  Similarly,  where  the 
sheriff  of  one  county,  having  a  writ  in  his  hands  for  service  against  the 
property  'of  the  debtor,  finds  such  property  in  the  latter's  possession 
in  another  county,  and  stating  to  him  that  he  has  an  attachment 
against  his  property,  takes  possession  of  it,  conveys  it  into  his  own 
county,  and  there  makes  a  formal  levy,  such  levy  is  void.*^  An 
attachment  of  property  taken  by  an  officer  from  tihie  person  of  one 
arrested  for  the  commission  of  crime  is  void,  it  has  been  held,  if 
the  officer  took  the  property  simply  for  the  purpose  of  getting  pos- 
session of  it^  so  that  he  might  attach  it  on  writs  which  he  then  held 
or  expected  to  receive;  but  if  he  took  it  in  good  faith,  to  secure  the 
safe-keeping  of  the  prisoner,  an  attachment  of  it  by  him  on  a  writ 
which  then  comes  into  his  hands  is  valid.  In  such  a  case  it  is  a 
question  of  fact  for  the  jury  whether  an  officer  who  took  property 
from  a  prisoner,  arrested  for  the  commission  of  a  crime,  acted  bona 
fide  and  for  a  proper  purpose,  or  mala  fide  and  for  an  improper 
purpose.*  , 

76.  Forcible  Entrance. — The  common  law,  jealous  of  intrusion  on 
domestic  peace  and  security,  did  not  permit  an  officer  to  break  open 

14.  Kennon  ▼.  Picklin,  6  B.  Mon.       Note:  93  Am.  Dec.  468. 
(Ky.)  414,  44  Am.  Dec.  776.    See  gen-       18.  See  supra,  par.  5. 

erally,  SiTEEnrFS.  19.  Myers  v.  Myers,  8  La.  Ann.  369, 

15.  Reed  v.  Pruvn,  7  Johns.  (N.  Y.)    58  Am,  Dec.  689. 

426,  5  Am.  Dec.  287.  Note :  93  Am.  Dec.  466. 

16.  See  Executions,  vol.  10,  p.  1229  20.  Pomroy  v.  Parmlee,  9  la.  140, 
et  seq.  I  74  Am.  Dec.  328. 

17.  Pompoy  v.  Parmlee,  9  la.  140,  1.  Closson  v.  Morrison,  47  N.  PI. 
74  Am.  Dec.  328 ;  Closson  v.  Morrison,  482.  93  Am.  Deo.  459.  See  also 
47  N.  H.  482,  93  Am.  Dec.  459.  Garnishment,  vol.  12,  p.  811. 
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an  outer  door  of  the  defendant's  dwelling  house^  for  the  purpose  of 
levying  a  fi.  fa.  on  the  goods  of  the  defendant,  unless  the  king  was 
plaintiff  and  even  then  it  was  necessary  for  him  to  signify  the -cause 
of  his  coming  and  request  that  the  door  be  opened,*  although  of 
course  if  the  door  was  open  the  sheriff  might  properly  enter,  and 
levy  on  execution.*  So  to-day  the  general  rule  is  that  a  sheriff  or 
other  officer  cannot  break  open  the  outer  door  or  other  outside  pro- 
tection to  a  dwelling  house  against  the  prohibition  of  the  owner,  for 
the  avowed  purpose  of  making  an  attachment  *  or  levying  an  execu- 
tion on  the  owner's  goods  therein,*  some  courts  going  so  far^as  to 
hold  that  an  officer  has  no  right  to  enter,  even  without  force,  as 
by  merely  lifting  the  latch  if  the  outer  door  is  closed,  thereby  likening 
the  case  to  burglary.*  In  fact  it  has  been  held  that  an  officer  can- 
not force  his  way  into  a  dwelling  house  to  execute  civil  process  where 
the  door  is  only  partly  and  not  entirely  closed,  if  there  are  persons 
within  resisting  his  entrance,  the  principle  being  that  if  an  officer 
cannot  enter  peacefully  before  the  door  is  shut,  he  ought  not  to 
attempt  it,  since  such  an  attempt  unavoidably  endangers  a  breach 
of  the  peace,  and  is  as  much  a  violation  of  the  owner's  right  as  if 
he  had  broken  the  door  at  first.'  It  seems  moreover  to  be  now  well 
settled,  though  it  was  long  held  otherwise,®  that  where  An  officer 
unlawfully  gets  possession  of  a  debtor's  property,  by  breaking  into 
his  dwelling  house  without  proper  authority,  and  then  attaches  it 
on  mesne  process,  or  levies  on  it  on  execution,  the  attachment  or 
levy  will  be  void.^  But  after  an  officer  has  once  peaceably  effected 
an  entrance  into  a  debtor's  house,  he  may,  in  the  execution  of  civil 

2.  Keith  v.  Johnson,  1  Dana  (Ky.)  Gush.  (Mass.)  302,  50  Am.  Dec.  786, 
604,  25  Am.  Dec.  167 ;  Ilsley  v.  Nichols,  wherein  it  is  held  that  an  officer  may 
12  Pick.  (Mass.)  270,  22  Am.  Dec.  lawfully  break  a  door  to  execute  a 
425;  Hooker  v.  Smith,  19  Vt.  151,  47  writ  of  habere  facias  possessionem  for 
Am.  Dec.  679 ;  Semayne's  Case,  5  Coke  a  house,  without  a  previous  demand 
91a,  11  Eng.  Rul.  Cas.  629  and  note.  for  entrance,  where  he  has  no  reason 

3.  Semayne*s  Case,  5  Coke  91a,  11  to  suppose  there  is  any  one  in  the 
Eng.  Rul.  Cas.  629  and  note.  house,  though  there  are  persons  there, 

4.  Ilsley  V.  Nichols,  12  Pick.  (Mass.)  but  it  appears  that  they  are  there  to 
270,  22  Am.  Dec.  425;  Swain  v.  Miz-  oppose  the  execution  of  the  process, 
uer,  8  Gray  (Mass.)  182,  69  Am.  Dec.       6.  Curtis  v.  Hubbard,  4  Hill  (N.  Y.) 
244.  437,  40  Am.  Dec.  292. 

5.  Snydacker  v.  Brosse,  51  Dl.  357,  7.  State  v.  Beckner,  132  Ind.  371, 
99  Am.  Dec.  551;  State  v.  Beckner,  31  N.  E.  950,  32  A.  S.  R.  267;  State 
132  Ind.  371,  31  N.  E.  950,  32  A.  S.  v.  Armfield,  9  N.  C.  246,  11  Am.  Dec 
R.  257;  People  v.  Hubbard,  24  Wend.  762. 

(N.  Y.)    3G9,  35  Am.  Dec.  628  and  Note:  L.R.A.1916B  958,  959. 

note;  Curtis  v.  Hubbard,  4  Hill   (N.  8.  People  v.  Hubbard,  24  Wend.  (N, 

Y.)  437,  40  Am.  Dec.  292;  Burton  v.  Y.)  369,  35  Am.  Dec.  628  (discussed). 

Wilkinson,  18  Vt.  186,  46  Am.  Dec  ^    9.  Closson   v.   Morrison,   47   N.   H. 

145.  *482,  93  Am.  459   (discussed,  not  de- 
Note:  25  Am.  Dec.  171,  172.  cided).  ^ 

Compare    Howe    y.    Butterfield,    4  Note  :^  11  Eng.  Rul.  Cas.  643. 
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process  against  his  goods,  after  a  request  and  refusal,  break  open 
any  inner  doors  belonging  to  him,  in  order  to  take  the  goods.^^ 
Where  a  building  is  leased  in  distinct  portions  to  several  tenants,  all 
of  whom  have  the  right  to  use  the  outer  door  of  the  building  and 
the  hallways  in  common,  the  doors  leading  from  the  hallways  into 
a  tenement  in  the  sole  and  exclusive  possession  of  a  tenant  are  to  be 
regarded  as  outer  doors  which  an  officer  has  no  right  to  break  open  in 
order  to  serve  civil  process.**  Moreover,  while  in  the  eyes  of  the  law 
the  house  or  castle  of  a  man  is  to  be  a  refuge  for  himself,  a  place 
of  safety  for  his  goods,  and  of  repose  for  his  family,  that  immunity 
is  to  be  allowed  only  to  the  owner  himself,  and  it  i?  not  to  be  a 
sanctuary  for  others.  Hence,  if  a  demand  is  first  made  and  refused 
for  the  opening  of  the  doors,  a  house  may  be  broken  into  to  levy 
on  goods  belonging  to  another  than  the  owner  of  the  house,  or  the 
members  of  his  family.**  But  in  such  cases  the  officer  levying  the 
writ  acts  at  his  peril,  and  if  the  goods  sought  are  not  on  the  prem- 
ises he  is  liable  in  trespass.*'  Again,  the  maxim  that  ^'a  man's  house 
i*  his  castle"  extends  only  to  his  dwelling  house;  and  therefore  a 
barn,  or  outhouse,  not  connected  with  the  dwelling  house,  may  be 
broken  open  in  order  to  levy  an  execution  or  attachment.**  Simi- 
larly, a  sheriff  has  authority  to  break  open  a  store  unconnected  with 
a  dwelling  house,  or  not  forming  part  of  the  curtilage,  for  the  pur- 
pose of  levying  an  execution,**  and  it  seems  that  if  a  building  is 
occupied,  in  different  parts,  for  dwelling  and  for  business,  the  oflicer- 
may  gain  forcible  access  to  the  business  part,  even  through  a  common 
door.**  But  as  a  general  rule  in  all  such  cases,  a  request  must  be 
first  made  for  admittance,  although  it  seems  that  a  barn  in  a  field 
may  be  opened  without  request.*' 

Manner  <md  Sufficiency  of  Levy  on  Personalty 

77.  In  General. — The  adjudicated  cases  on  the  question  of  what 
constitutes  a  valid  levy  of  an  execution  or  an  attachment  are  not 
entirely  harmonious.  At  common  law  the  officer  would  -enter  the 
premises  on  which  the  goods  were,  and  leave  one  of  his  assistants 

10.  Snydacker  v.  Brosse,  51  111.  357,       13.  Note :  11  Eng.  Rul.  Cas.  638. 

99  Am.  Dec.  551 ;  Keith  v.  Johnson,  14.  Burton  v.  Wilkinson,  18  Vt.  186, 

1  Dana  (Ky.)  604,  25  Am.  Dec.  167.  46  Am.  Dec.  145. 

Note:  11  Eng.  Rul.  Cas.  637.  Note:  11  Eng.  Rul.  Cas.  637. 

11.  Swain  v.  Mizner,  8  Gray  (Mass.)  15.  Haggerty  v.  Wilber,  16  Johns. 
182,  69  Am.  Dec.  244.  (N.  Y.)  287,  8  Am.  Dec.  321. 

12.  Keith  v.  Johnson,  1  Dana  (Ky.)  16.  Steams  v.  Vincent,  50  Mich.  209, 
604,  25  Am.  Dec.  167;  De  Graffenreid  15  N.  W.  86,  45  Am.  Rep.  37. 

V.  Mitchell,  3  McCord  L.  (S.  C.)  506,       17.  Burton  v.  Wilkinson,  18  Vt.l86, 
15  Am.  Dec.  648;  Semayne's  Case,  5    46  Am.  Dec.  145, 
Coke  91a,  11  Eng.  Rul.  Cas.  629  and 

note. 
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in  possession  of  them,  or  would  cause  an  inventory  to  be  taken  and 
remove  them.*®  At  the  present  time,  however,  the  courts  are  not 
generally  disposed  to  go  to  this  length,  although  in  most  jurisdictions 
it  is  necessary  to  the  completion  of  a  levy  that  there  be  a  seizure, 
either  actual  or  constructive.  *•  Actual  seizure  is  accomplished  by 
a  manucaption  of  the  thing  intended  to  be  seized.  A  constructive 
seizure  is  accomplished  by  the  actual  reduction  by  the  officer  of  the 
property  intended  to  be  seized  to  his  own  control.  He  must  have 
brought  such  property  so  far  under  his  subjection  that  he  could 
exercise  control  over  it.  He  must  exercise  or  assume  to  exercise  domin- 
ion by  virtue  of  his  writ.**  Or,  as  it  has  been  expressed  in  many 
cases,  he  must  do  some  act  for  which  he  could  be  successfully  prose- 
cuted as  a  trespasser,  if  it  were  not  for  the  protection  afforded  him 
by  the  writ,*  the  levy  being  valid  and  operative  from  that  time  only, 
and  not  operating  by  relation  from  the  time  prior  steps  were  taken 
to  make  the  levy.*  A  mere  paper  levy,  therefore,  will  not  in  general 
be  sufficient.*  In  many  jurisdictions  the  mode  in  which  writs  and 
precepts  shall  be  served  and  executed  is  regulated  by  statute,  and 
in  such  cases,  the  doings  of  the  officer  are  invalid  unless  they  are 
substantiallv  conformable  thereto.*  It  has  been  decided  that  no  overt 
act  by  the  sheriff  is  necessary  to  constitute  an  attachment  of  property 
previously  in  his  custody  on  another  attachment,  since,  as  the  sheriff 
already  has  the  actual  custody,  mere  form  or  ceremony  for  form's 
sake,  and  not  for  the  preservation  of  substance,  is  not  required.* 
The  receipt  therefore  by  an  officer  of  a  subsequent  writ,  while  the 

18.  Beekman  v.  Lansing,  3  Wend.  231;  Davidson  v.  Waldron,  31  111.  120, 
(N.  Y.)  446,  20  Am.  Dec.  707;  Brad-  83  Am.  Dec.  206;  State  v.  Beckner, 
ley  V.  Kesee,  5  Cold.  (Tenn.)  223,  94  132  Ind.  371,  31  N.  E.  950,  32  A.  S. 
Am.  Dec.  246.  R.  267;  Allen  v.  McCalla,  25  la.  464, 

19.  Qiddings  v.  Freedley,  128  Fed-  96  Am.  Dec.  56  and  note;  Battle  Creek 
356,  63  C.  C.  A.  86,  65  L.R.A.  327;  Valley  Bank  v.  Madison  First  Nat. 
Crism^in  v.  Dorsey,  12  Colo.  567,  21  Bank,  62  Neb.  825,  88  N.  W.  145,  66 
Pac.  920,  4  L.R.A.  664;  Jones  ▼.  L.R.A.  124;  Bradley  y.  Kesee,  5  Cold. 
Howard,  99  Ga.  461,  27  S.  E.  765,  (Tenn.)  223,  94  Am.  Dec.  246;  Portis 
59  A.  S.  R.  231;  Odiome  v.  CoUey,  v.  Parker,  8  Tex.  23,  68  Am.  Dec. 
2  N.  H.  66,  9  Am.  Dec.  39;  Green  v.  95. 

Coit,  81  Ohio  St.  280,  90  N.  E.  794,  Note:  Ann.  Cas.  1916B  984. 

136  A.  S.  R.  784;  Jones  Lumber,  etc.,  2.  Hibbard  v.  Zenor,  76  la.  471,  39 

Co.  V.  Faris,  6  S.  D.  112,  60  N.  W.  N.  W.  714,  9  A.  S.  R.  497. 

403,  65  A.  S.  R.  814;  Reed  v.  Shepard-  8.  Crisman  v.  Dorsey,  12  Colo.  667, 

son,  2  Vt.  120,  19  Am.  Dec.  697.  21  Pac.  920,  4  L.R.A.  664;  State  v. 

Notes:   25  Am.  Dec.  413;  83  Am.  Beckner,  132  Ind.  371,  31  N.  E.  950, 

Dec.  215;  51  A.  S.  R.  61;  Ann.  Cas.  32  A.  S.  R.  267. 

1916B  984.  4.  Benson  v.  Smith,  42  Me.  414,  66 

20.  Jones  v.  Howard,  99  Ga.  451,  Am.  Dec.  285. 

27  S.  E.  766,  59  A.  S.  R.  231.  5.  HoUister  v.  Goodale,  8  Conn.  332, 

1.  Gk)ode  V.  LoDgmire,  35  Ala.  668,  21  Am.  Dec  674  (discussed,  not  de- 
76  Am.  Dec.  309;  Jones  v.  Howard,  cided). 
99  Ga.  451,  27  S.  E.  765,  69  A.  S.  R. 
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first  is  in  his  hands,  operates  as  a  constructive  levy  on  all  property  in 
his  possession  by  virtue  of  the  first.*  The  fact  or  sufficiency  of  a 
levy  of  an  attachment  cannot  be  inquired  into  or  disputed  by  a  party 
who  admits  in  his  pleading  the  levy  of  the  attachment.^ 

78.  Necessity  of  Manual  Possession. — ^In  the  view  of  most  authori- 
ties an  officer  levying  execution  on  personal  property  must  take  such 
actual  and  exclusive  possession  as  the  nature  of  the  property  will  per- 
mit, constructive  possession  not  being  sufficient  where  an  actual  pos- 
session is  feasible.®  He  must,  therefore,  if  the  property  is  capable 
of  manual  delivery,  take  manual  possession  of  it.  He  must  do  that 
which  would  amount  to  a  change  of  possession,  or  which  would  be 
equivalent  to  a  claim  of  dominion,  coupled  with  a  power  to  exercise 
it.*  Similarly,  it  seems,  the  consensus  of  modern  authorities  is  that 
the  officer  levying  an  attachment  must  take  actual  possession  of  the 
property  attached,  as  far  as,  under  the  circumstances,  is  practicable. 
He  must  put  himself  in  position  to,  and  must  in  fact,  assert  and 
enforce  a  dominion  over  the  property  adverse  to  and  exclusive  of  the 
attachment  debtor,  and  such  property  must  be  in  his  substantial 
presence.*^  Therefore,  where  an  officer  with  a  writ  of  attachment 
unlocked  the  door  of  a  carriage  house  in  which  there  was  a  carriage 
saying  at  the  same  time  that  he  attached  the  property  within,  but 
another  officer  having  another  writ  sprang  in  and  seized  the  carriage 
before  the  first  had  touched  it,  the  second  officer  was  held  to  have 
the  prior  attachment.**  In  the  opinion  of  other  authorities,  however, 
it  is  not  essential  to  the  levy  of  either  an  execution  or  an  attachment 
on  chattels  that  there  should  be  a  physical  seiziu-e  or  a  dispossession 
of  the  person  in  whose  custody  the  chattels  are  found.**  In  fact  it 
has  been  held  that  no  manual  interference  whatsoever  is  essential  to 
a  valid  levy  thereon,  and  ^at  the  officer  need  not  even  touch  the 

6.  Odiorne  v.  CoUey,  2  N.  H.  66,  Hook,  37  Mo.  207,  90  Am.  Dec.  378; 
9  Am.  Dec.  39.  Portis  v.  Parker,  8  Tex.  23,  68  Am. 

Note:  Ann.  Cas.  1916B  997.  Dee.  95. 

7.  Young  v.  South  Tredegar  Iron  10.  Meyer  v.  Missouri  Glass  Co.,  65 
Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A.  Ark.  286,  45  S.  W.  1062,  67  A.  S.  R. 
S.  R.  752.  927  and  note;  HoUister  v.  Qoodale,  8 

8.  Crisman  v.  Dorsey,  12  Colo.  567,  Conn.  332,  21  Am.  Dec.  674  and  note ; 
21  Pac.  920,  4  L.R.A.  664;  National  Jones  Lumber,  etc.,  Co.  v.  Faris,  6 
Bank  v.  Duff,  77  Kan.  248,  94  Pac.  S.  D.  112,  60  N.  W.  403,  55  A.  S.  R. 
260,  127  A.  S.  R.  417,  15  Ann.  Cas.  814. 

882,   16   L.R.A. (N.S.)    1047;    Parys's  Note:  Ann.  Cas.  1916B  986. 

Appeal,  41  Pa.  St.  273,  80  Am.  Dec.  11.  Hollister   v.    Goodale,   8   Conn. 

615.  332,  21  Am.  Dec.  674. 

Note:  31  Am.  Dec.  490.  12.  Nichols  v.  Patten,  18  Me.  231, 

9.  Hibbard  v.  Zenor,  75  la.  471,  39  36  Am.  Dec.  713;  Battle  Creek  Valley 
N.  W.  714,  9  A.  S.  R.  497;  Rogers  v.  Bank  v.  Madison  First  Nat.  Bank,  02 
Maine  Cent.  R.  Co.,  113  Ue.  436,  94  Neb.  825,  88  N.  W.  145,  56  L.R.A. 
Atl.  758,  Ann.  Cas.  1916B  999  and  124;  Weatherby  v.  Covington,  3  Strob. 
note,  L.R.A.1915F  1184;  Newman  v.  L.   (S.  C.)  27,  49  Am.  Dec.  623. 
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property,^*  but  it  is  sufficient  if  the  property  is  present  and  subject 
for  the  time  being  to  the  control  of  the  officer  holding  the  writ,  and 
that  he  in  express  terms  asserts  his  dominion  over  it  by  virtue  of 
such  writ.^*  So,  in  levying  on  a  certain  number  of  bricks  in  a  kiln, 
among  a  larger  number,  it  has  been  held  that  it  is  not  necessary 
to  seize  or  to  touch  every  individual  brick,  nor  for  that  matter  is 
the  actual  touching  of  even  one  at  the  time  of  levy  necessary,  so 
far  at  least  as  the  defendant  is  concerned,  but  it  is  sufficient  tha^  at 
the  time  of  the  levy  they  were  in  the  officer's  power  and  might,  if 
necessary,  have  been  touched  or  taken  away,  and  that  he  indicated 
the  levy  by  word  or  deed,  or  by  entering  it  on  the  execution.**  It 
should  be  observed,  however,  that  although  there  are  many  cases  in 
which  executions  or  attachments  have  been  sustained,  where  the  prop- 
erty, though  personal,  was  not  reduced  to  the  actual  possession  of 
the  officer,  such  as  the  attachment  of  blocks  of  granite,  a  house  on 
another  person's  land,  a  barn  full  of  hay,  etc.,  these  decisions  were 
in  the  main  not  intended  to  disturb  the  law  requiring  an  officer 
to  take  possession  of  personal  property,  but  were  merely  relaxations 
of  the  rule  on  the  subject,  owing  to  the  ponderous  and  bulky  nature 
of  the  property  to  be  attached;  and  to  meet  such  cases,  adequate  pro- 
vision is  now  very  generally  made  in  the  statutes  of  the  several  juris- 
dictions.** 

79.  Necessity  of  Removal. — ^It  seems  to  be  a  general  rule  of  law, 
the  object  being  to  prevent  fraud,  that  a  transfer  of  possession  and 
actual  removal  of  personal  property  is  necessary  in  order  to  render 
an  attachment  valid  as  against  creditors.*'  Moreover  it  has  been 
held  that  an  officer  has  no  right  to  make  use  of  the  tenement  of  one 
person  to  keep  goods*  attached  on  a  writ  against  another  for  a  longer 
time  than  is  reasonably  necessary  to  remove  them,  and  if  he  does 
do  so  he  becomes  a  trespasser.*^  However,  a  failure  to  remove  per- 
sonal property  attached  is  excused  where  the  removal  of  the  property 
cannot  be  effected  without  great  injury  or  expense,  or  where  the 
removal  would  cause  material  damage,  as  in  the  case  of  hides  in  a 
vat,  or  paper  in  a  mill,  at  such  a  period  of  the  process  of  manufacture 

13.  Parish  v.  Van  Arsdale-Osbome  (Mass.)  Ill,  38  Am.  Dec,  394;  Hem- 
Brokerage  Co.,  92  Kan.  286,  140  Pac.  men  way  v.  Weller,  14  Pick.  (Mass.) 
835,  Ann.  Cas.  1916B  981  and  note;   408,  25  Am.  Dec.  411. 

Hill  V.  Harris,  10  B.  Mon.  (Ky.)  120,  Note:  21  Am.  Dec.  680. 

50  Am.  Dec.  542.  17.  MiUs  v.  Camp,  14  Conn.  219,  36 

Note:  Ann.  Cas.  1916B  987.  Am.  Dec.  488. 

14.  Battle  Creek  Valley  Bank  v.  18.  Malcom  v.  Spoor,  12  Mete. 
Madison  First  Nat.  Bank,  62  Neb.  825,  (Mass.)  279,  46  Am.  Dec.  675;  Fitch- 
88  N.  W.  145,  56  L.R.A.  124.  burg    R.    Co.    v.    Freeman,    12    Gray 

15.  Hill  V.  Harris,  10  B.  Mon.  (Ky.)  (Mass.)  401,  74  Am.  Dec.  600;  Wil- 
120,  50  Am.  Dec.  542.  liams  v.  Powell,  101  Mass.  467,  3  Am, 

16.  Heard    v.    Fairbanks,    5    Mete.  Rep.  396. 
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that  a  removal  wotild  cause  material  damage  or  destruction.**  So  it 
seems  it  is  not  necessary  to  remove  from  the  place  in  which  they 
are  found  bulky  articles  difficult  of  removal,  as  piles  of  lumber,  bricks, 
stones,  etc.,**  although  the  fact  that  such  property  is  difficult  of 
removal  does  not  excuse  the  failure  of  an  officer  to  take  possession,  it 
being  still  incumbent  on  him  to  do  whatever  may  be  necessary  to  take 
the  property  into  custody.*  After  a  levy  has  been  made  on  goods  and 
chattels  by  virtue  of  a  writ  of  attachment  or  execution  the  officer  may 
confide  them  to  another  person  f«r  safe  keeping.*  Thus,  goods  stored 
in  a  warehouse  are  sufiiciently  levied  on  under  a  writ  of  attachment,  by 
taJcing  actual  possession  of  and  placing  them  in  charge  of  a  keeper.' 
And  it  is  not  necessajy  to  the  validity  of  an  attachment  on  fixtures 
of  which  an  officer  takes  possession  and  over  which  he  puts  a  keeper 
that  the  property  should  be  removed  or  reason  given  in  the  return 
why  it  was  not  removed.**  Moreover,  it  has  been  said  that  the  con- 
tinual presence  of  an  attaching  officer,  by  himself  or  by  an  agent,  is 
not  necessary  if  he  uses  due  diligence  to  prevent  the  property  levied 
on  from  going  out  of  his  control.*  It  has  even  been  held  that  an  officer 
may,  at  his  peril,  leave  the  property  levied  on  in  the  possession  of  the 
defendant.*  Similarly  it  has  been  determined  that  goods  in  a  build- 
ing axe  sufficiently  attached  when  an  ofiicer  enters  a  building,  pub- 
licly proclaims  that  he  attaches  all  the  property  therein,  locks  up 
the  building,  and  delivers  the  key  to  an  employee  of  the  debtor, 
with  directions,  assented  to  by  such  employee,  to  keep  the  property 
for  him.'  However,  property  attached  must  be  removed,  when 
such  removal  is  necessary  for  the  retention  of  possession,  notwith- 
.standing  such  removal  will  be  attended  with  some  inconvenience.* 
But  in  eases  where  very  great  waste  must  be  made  by  a  removal,  it 
is  the  duty  of  the  oflBcer  to  give  the  debtor  notice  of  an  attachment 
before  he  proceeds  to  make  the  removal,  and  if  the  waste  and  injury 
of  a  removal  can  be  avoided  by  ordinary  diligence,  it  is  to  be  avoided.* 

IB.  Mills  V.  Camp,  14  Conn.  219,  36  16  U.  S.  (L.  ed.)  522. 
Am.  Dee.  488.  3.  Sinsbeimer  v.  Whitely,  111  Cal. 

20.  Very  v.  Watkins,  23  How.  469,  378,  43  Pac.  1109,  52  A.  S.  R.  192. 
16  U.  S.   (L.  ed.)   522;  Davidson  v.       4.  Moray  v.  Hoyt,  62  Conn.  542,  26 

Waldron,  31   HI.  120,   83   Am.   Dec.  Atl.  127,  19  L.R.A.  611. 
206;  HUl  V.  Harris,  10  B.  Mon.  (Ky.)       6.  Mills  v.  Camp,  14  Conn.  219,  36 

120,  50  Am.  Dec.  542;  Hemmenway  v.  Am.  Dec.  488. 

Wheeler,   14   Pick.    (Mass.)    408,   25       6.  Hill  v.  Harris,  10  B.  Mon.  (Ky.) 

Am.  Dec.  411;   Odiome  v.  Colley,  2  120,  50  Am.  Dec.  542. 
N.  H.  66,  9  Am.  Dec.  39.  7.  Shephard  v.  Butterfield,  4  Cush. 

Notes:  21  Am.  Dec.  677  et  seq.;  Ann.  (Mass.)  425,  50  Am.  Dec.  796. 
Gas.  1916B  994,  998.  8.  Chadbourne  v.  Sumner,  16  N.  H. 

1.  Crisman  v.  Dorsey,  12  Colo.  567,  129,  41  Am.  Dec.  720. 

21  Pac.  920;  4  L.R.A.  664.  9.  Barrett  v.  White,  3  N.  H.  210,  14 

2.  Very  v.  Watkins,  23  How.  469,    Am.  Dec.  352. 
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80.  Viewing  Property. — It  is  generally  necessary  to  a  valid  levy 
of  ail  execution  or  an  attachment,  on  personal  property,  as  against 
third  persons  at  least,  that  the  property  should  be  within  the  view 
of  the  officer. ^^  it  being  said  to  be  too  plain  for  argument  that  there 
can  be  no  levy  when  the  officer  does  not  even  know  the  subject  of 
the  levy.**  Accordingly,  it  has  been  held  that  a  levy  on  a  lot  of 
logs,  ?ome  of  them  scattered  along  a  stream  in  detached  parcels  for 
a  mile  and  a  half,  and  the  remainder  in  a  mill  pond,  where  some  of 
them  were  under  the  ice  which  covered  the  same,  and  could  not  be 
seen,  is  invalid  as  to  such  of  the  logs  as  were  out  of  the  sight  and 
control  of  the  sheriff.*-  Similarly,  a  proclamation  of  a  levy  on  goods 
locked  up  but  not  in  sight  has  been  held  not  to  be  a  good  levy.*' 
Where,  however,  goods  were  in  the  hold  of  a  vessel  covered  by  other 
goods,  and  an  officer  went  on  board  and  said  he  attached  tliem,  but 
did  uot  go  where  they  were  or  see  them,  and  left  a  keeper  in  charge, 
who  took  actual  possession  several  days  afterwards,  when  the  goods 
were  hoisted  out  of  the  hold,  the  attachment  was  held  to  be  sufficient.** 
But  while  a  view  of  the  property  on  which  a  levy  is  made  is  gener- 
ally regarded  as  necessary  to  its  validity,  it  should  be  noted  that 
merely  viewing  property  and  mentally  intending  to  levy  is  not  suffi- 
cient to  constitute  a  levy  on  personalty,**  nor  will  the  mere  fact  that 
pn)I)erty  was,  during  the  life  of  an  execution,  within  view  of  the 
oflicer  and  subject  to  his  control  of  itself  suffice  unless  the  officer  at 
the  same  time  asserts  his  title  to  the  goods  by  virtue  of  the  execution.** 
It  has,  however,  been  held  that  a  legal  attachment  of  potatoes  in  a 
cixr  may  be  made  by  opening  the  car  and  asserting  the  attachment 
with  the  potatoes  in  view,  although  the  officer  does  not  lay  hands  on 
them.*'  Moreover,  if  an  attacliing  officer  hqs  the  property  in  view, 
and,  in  addition,  gets  a  promivse  expressed  or  understood  from  the  per- 
son having  it  in  possession  to  hold  it  for  him  till  he  wants  it,  that 

10.  Very  v.  Watkins,  23  How.  469,  11.  Taffts  v.  Maulove,  14  Cal.  47, 

16  U^S.  (L.  ed.)  622;  Corniff  v.  Cook,  73  Am.  Dec.  610. 

95  Ga.  61,  22  S.  E.  47,  51  A.  S.  R.  12.  Brown  v.  Pratt,  4  Wis.  513,  65 

55;  Nichols  v.  Patten,  18  Me.  231,  36  Am.  Dec.  330. 

Am.   Dec.   713;   Banks  v.   Evans,   10  13.  Haggerty  v.  Wilber,  16  Johns. 

Smodes  &  M.  (Miss.)  35,  48  Am.  Dec  (N.  Y.)  287,  8  Am.  Dec.  321. 

734;   Beekman   v.   Lansing,   3   Wend.  14.  Naylor     v.     Dennie,     8     Pick. 

(N.  Y.)  446,  20  Am.  Dec.  707;  Brad-  (Mass.)  198,  19  Am.  Dec.  319. 

lev  V.  Kesee,  5  Cold.  (Tenn.)  223,  94  15.  Davidson    v.    Waldron,    31   IlL 

Am.  Dec.  246;  Brown  v.  Pratt,  4  Wis.  120,  83  Am.  Dec.  2*06. 

513,  65  Am.  Dec.  330.     See  Bank  v.  Note:  Ann.  Cas.  1916B  987. 

Fordyce,  9  Pa.  St.  275,  49  Am.  Dec.  16.  Goode  v.  Longmire,  35  Ala.  668, 

561,  wherein  it  is  held  that  even  if  the  76  Am.  Dec.  309;  Westervelt  v.  Pinck- 

levying  officer  does  not  see  the  prop-  ney,  14  Wend.   (N.  Y.)   123,  28   Ato 

erty  when  he  makes  a  memorandum  of  Dec.  516. 

seizure  such  levy  is  good  against  all  17.  Rogers  v.  Maine  Cent.  R.  Co., 

but  execution  creditors  and  purchasers.  113  Me.  436,  94  Atl.  758J  Ann.  Cas, 

See  infra,  par.  84.  1916B  999,  L.R.A.1915P  1184. 
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will  suflScc.*^  On  the  other  hand,  it  has  been  ruled  that  a  levy  in 
sight  or  within  potential  control  of  the  goods  will  be  valid  only  when 
followed  up  by  actual  possession  within  a  reasonable  time.** 

81.  Necessity  of  Pttblic  Act;  Service  of  Writ  and  Notice. — It  has 
been  held  that  some  public,  open,  or  unequivocal  act  on  the  part  of 
the  officer  levying  a  writ  of  execution  or  attachment  on  personal  prop- 
erty is  necessary  in  order  to  constitute  a  sufficient  levy,*®  the  reason 
given  being  that  if  secret  levies,  and  claims  to  property  without  pos- 
session or  control,  were  tolerated,  the  rights  of  parties  interested  would 
be  greatly  embarrassed,  and  third  parties,  without  the  means  of  knowl- 
edge of  such  claims,  might  be  made  the  victims  of  their  ignorance.* 
Accordingly  any  secrecy  in  the  manner  of  proceeding  to  attach  prop- 
erty will  render  the  levy  insufficient  as  against  third  persons.'  Thus, 
where  a  sheriff  merely  goes  to  the  house  of  the  defendant  with  an 
execution  in  his  pocket,  and  does  not  even  apprise  the  latter  that  he 
has  come  to  make  a  levy  on  his  goods,  an  actual  and  bona  fide  levy 
defeating  the  rights  of  a  third  person  will  not  result.*  Similarly, 
it  has  been  held  that  goods  in  a  store  are  not  validly  levied  on  where 
those  having  possession  of  the  goods  did  not  know  or  hear  of  the 
levy,  the  officer  holding  the  writ  asserted  no  dominion  or  control 
over  the  goods,  and  they  were  sold  from  day  to  day  openly  and 
publicly  to  customers.*  But  it  seems  that  to  "seal  up"  a  safe  is  such 
an  overt  act  of  exclusive  dominion  over  it  as  would  perfect  the  levy, 
if  imperfect  before.'  On  the  other  hand,  it  has  been  said  that  notori- 
ety is  not  necessary  to  give  effect  and  validity  to  an  attachment  of 
personal  property.*  In  some  jurisdictions  it  is  expressly  required 
that  a  sheriff  should  before  he  levies  an  execution  notify  the  defend- 
ant, whenever  practicable,  that  he  has  the  writ  in  his  hands'  and 
it  has  been  held  that  the  service  of  a  writ  or  warrant  of  attachment, 
with  notice  of  a  levy,  on  the  person  in  possession  of  the  property, 

18.  Note:  Ann.  Cas.  1916B  988.  Note:  Ann.  Cas.  1916B  989. 

19.  Com.  V.  Stremback,  3  Rawle  1.  Wesfervelt  v.  Pinckney,  14  Wend. 
(Pa.)  341,  24  Am.  Dec  351;  Dixon  (N.  Y.)  123,  28  Am.  Dec.  516;  Portis 
V.  White  Sewing-Mach.  Co.,  128  Pa.  v.  Parker,  8  Tex.  23,  68  Am.  Dec. 
St  397,  18  AtL  502,  15  A.  S.  R.  683,  95. 

5  L.BjL  659.  2.  Butler    v.    Maynard,    11    Wend. 

20.  Davidson   v.   Waldron,    31    III.    (N.  Y.)  548,  27  Am.  Dec.  100. 

120,  83  Am.  Dec  206;  National  Bank  3.  Beekman   v.    Lansing,    3   Wend. 

V.  Doff,  77  Kan.  248,  94  Pac.  260,  127  (N.  Y.)  446,  20  Am.  Dec.  707. 

A.  S.  R.  417,  15  Ann.  Cas.  882,  16  4.  Bradley  v.  Kesee,  5  Cold.  (Tenn.) 

LJl.A.(N.S.)  1047;  Princeton  Bank  v.  223,  94  Am.  Dec.  246. 

Crozer,  22  N.  J.  L.  383,  63  Am.  Dec.  5.  Jones  Lumber,  etc.,  Co.  v.  Fan's, 

254;  State  v.  Poor,  20  N.  C.  619,  34  6  S.  D.  U2,  60  N.  W.  403,  55  A.  S. 

Am.  Dec.  387;  Weatherby  v.  Coving-  R.  814. 

ton,  3  Strob.  L.   (S.  C.)   27,  49  Am,  6.  Hemmenway  v.  Wheeler,  14  Pick. 

Dec.  623;  Portis  v.  Parker,  8  Tex.  23,  (IMass.)  408,  25  Am.  Dec.  411. 

58  Am.  Dec.  95.  7.  Hudson  v.  Wright,  164  Ala.  298, 
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constitutes  a  sufficient  levy.®  In  other  jurisdictions,  however,  the 
service  of  a  copy  of  an  attachment  with  notice  of  a  levy  on  the 
person  in  possession  is  not  sufficient*  Posting  a  notice  of  an  attach- 
ment or  a  copy  of  the  order  for  attachment  on  or  near  the  property 
is  not  of  itself  a  sufficient  levy.^® 

82.  Declaration  by  Officer. — ^A  declaration  by  an  officer  of  his  inten- 
tion to  levy  has  been  held  to  constitute  a  sufficient  levy  of  an  attach- 
ment on  personalty.**  In  the  majority  of  jurisdictions,  however,  4he 
mere  declaration  by  an  officer  of  his  intention  to  levy  has  been  held 
not  to  be  sufficient,  seizure,  actual  or  constructive,  and  not  the  mere 
declaration  of  an  intent  to  seize,  being  regarded  as  the  final  test  of 
the  completion  of  a  levy.^*  On  the  other  hand,  where  there  is  no 
actual  seizure  and  removal,  it  is  generally  deemed  essential  to  the 
validity  of  a  levy  that  an  officer  manifest  his  intention  to  make  such 
levy  by  an  announcement  or  declaration  of  a  clear  and  unequivocal 
character,  the  mere  view  of  goods  without  any  assertion  of  a  right  to 
interfere  or  meddle  with  them  or  without  any  assertion  of  title  thereto 
by  virtue  of  the  execution  being  deemed  to  be  insufficient.*'  It  has 
been  held,  however,  that  if  the  officer,  with  the  goods  in  view  and 
within  his  power,  asserts  that  he  makes  a  levy  on  them,  his  acts  are 
equivalent  to  a  levy,  and  neither  he  nor  the  debtor  can  deny  that 
an  actual  seizure  has  been  made.**  But  a  proclamation  of  a  levy 
on  goods  locked  up,  but  not  in  sight,  has  been  held  not  to  be  a  good 
levy.**  It  has  been  said  that  a  levy  is  sufficient  if  declared  in  the 
presence  of  one  or  more  citizens,*®  but  the  mere  announcement  of  a 
levy  has  been  held  to  be  insufficient.*' 

83.  Inventory  and  Indorsement  on  Writ  as  Sufficient  Levy. — On 
the  ground  doubtless  that  an  inventory  furnished  the  means  of  ascer- 
taining what  goods  were  levied  on  it  has  been  held  in  some  juris- 
dictions that  if  an  officer  receiving  an  execution  makes  in  virtue  of 
it  a  just  and  true  inventory  of  the  debtor's  goods  and  files  it  at  the 
return  of  the  writ,  it  amounts  to  a  constructive  seizure  and  possession 

61  So.  389,  137  A.  S.  R.  55;  People  14.  Hemmenway    v.    Wheeler,    14 

V.  Palmer,  46  111.  398,  95  Am.  Dec.  Pick.  (Mass.)  408,  25  Am.  Dec.  411; 

418.  Boslow  V.  Shenberger,  52  Neb.  164,  71 

8.  Note:  Ann.  Cas.  1916B  991.  N.  W.  1012,  6Q  A.  S.  R.  487;  Com- 

9.  Crisman  v.  Dorsey,  12  Colo.  567,  monwealth  Ins.  Co.  v.  Berger,  42  Pa. 
21  Pae.  920,  4  L.R.A.  664.  St.  285,  82  Am.  Dec.  504;  Nighbert 

!                                      10.  Note:  Ann.  Cas.  1916B  992.  v.  Homsby,  100  Tenn.  82,  42  S.  W. 

11.  Note:  Ann.  Cas.  1916B  990.  1060,  66  A.  S.  R.  736. 

i                                      12.  ISIeyer  v.  Missouri  Glass  Co.,  65  Note :  Ann.  Cas.  1916B  990. 

!                                 Ark.  286,  45  S.  W.  1062,  67  A.  S.  R.  15.  See  supra,  par.  80. 

927 ;  Jones  v.  Howard,  99  Ga.  451,  27  16.  Davidson  v.  Waldron,  31  HI.  120, 

i                                  S.  E.  765,  59  A.  S.  R,  231.    See  supra,  83  Am.  Dec.  206. 

I                                  par.  78.  Note :  Ann.  Cas.  1916B  991. 

13.  Westervelt     v.     Pinckney,     14  17.  Hollister  v.    Goodale,   8   Conn. 

Wend.  (N.  Y.)  123,  28  Am.  Dec.  516.  332,  21  Am.  Dec.  674. 
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of  auch  goods,  whereby  they  become  appropriated  to  the  satisfaction 
of  such  execution.^®  So,  it  has  been  ruled  that  if  a  constable  levies 
on  goods  in  clubrooms  belonging  to  a  corporation,  and  makes  an 
inventory  thereof,  the  property  being  at  the  time  under  his  view,  in 
his  immediate  presence,  and  constructively  in  his  possession,  and  the 
defendant  in  attachment,  through  its  president,  agrees,  immediately 
afterward,  to  hold  the  goods  subject  to  the  order  and  control  of  the 
oflBcer,  who  shortly  thereafter  makes  an  entry  of  levy  on  the  attach- 
ment, the  levy  is  sufficient,  although  the  constable  does  not  take  actual 
manual  custody  of  the  goods,  or  lock  up  the  house,  or  remove  the 
goods  therefrom.**  It  has  also  been  held  generally  that  making  a 
note  of  a  levy  on  the  back  of  an  execution,  with  the  property  in  sight, 
in  the  presence  of  the  defendant,  is  sufficient. *•  For  instance,  in 
levying  an  execution  on  a  growing  crop,  a  manual  taking  of  posses- 
sion being  impossible,  is  not  necessary,  and  a  proper  notification  to 
the  person  in  possession  and  an  indorsement  of  the  levy  on  the  writ 
has  been  held  to  be  sufficient.*  Likewise,  a  levy  of  an  execution 
on  a  team  of  horses  has  been  declared  valid,  if  they  are  found  in  a 
stable,  and  the  officer  notifies  the  person  in  charge  of  the  team  that 
he  levies  thereon  as  the  property  of  the  defendant,  and  thereupon 
indorses  the  levy  on  the  execution,  although  he  arranges  with  such 
person  to  keep  the  team,  temporarily,  and  to  allow  no  one  to  remove 
it.*  According  to  the  view  of  other  authorities,  however,  merely  writ- 
inpT  an  inventory  or  a  levy  on  the  execution  and  then  notifying  the 
defendant  in  execution  of  the  fact,  no  change  in  possession  of  the 
property  being  made  by  placing  a  custodian  over  it  or  removing  it 
from  the  premises,  is  a  mere  pen  and  ink  levy,  wholly  insufficient 
to  aflfect  the  rights  of  third  persons,*  although  it  has  been  admitted 
'  that  ad  against  all  persons,  except  junior  execution  creditors,  a  levy 
on  personal  property  may  be  good  and  valid,  where  the  officer  goes 
to  the  property  so  as  to  have  it  in  his  power  to  take  it  into  actual 
possession,  if  he  chooses,  and  indorses  the  levy  on  his  process.*     It 

18.  Brewster  v.  Vail,  20  N.  J.  L.  1.  National  Bank  v.  Duff,  77  Kan. 

56,  38  Am.  Dec.  547;  Fox  v.  Cronan,  248,  94  Pac.  260,  127  A.  S.  R.  417, 

47  N.  J.  L.  493,  2  Atl.  444,  4  Atl.  314,  15   Ann.   Cas.   882,   IG   L.RA.(N.S.) 

54  Am.  Rep.  190 ;  Haggerty  v.  Wilber,  1047 ;  State  v.  Fowler,  88  Md.  601,  42 

16   Johns.    (N.  Y.)   287,  8  Am.  Dec.  Atl.  201,  71  A.  S.  R.  452,  42  L.RA. 

321:    Butler   v.   Maynard,   11    Wend.  849.     See  infra,  par.  87. 

(N.  Y.)  548,  27  Am.  Dec.  100.  2.  Boslow   v.    Sbenberger,   52   Neb. 

Notp:  Ann.  Cas.  1916B  989.  164,  71  N.  W.  1012,  66  A.  S.  R.  487. 

.  19.  Corniff  v.  Cook,  95  Ga.  61,  22  3.  Crisman  v.  Dorse}',  12  Colo.  5()7. 

S.  E.  47,  51  A.  S.  R.  55.  21  Pac.  920,  4  L.R.A.  664. 

20.  Weatherby     v.     Covington,     3  Note :  Ann.  Cas.  1916B  989,  990. 

Strob.  L.    (S.   C.)    27,  49   Am.   Dec.  4.  Sawyer  v.  Bray,  102  N.   C.  79, 

623;  Bradlev  v.  Kesee,  5  Cold.  (Tenn.)  8  S.  E.  885,  11  A.  S.  R.  713. 
223,  94  Am.  Dec.  246;  Rice  v.  Miller, 
70  Tex.  613,  8  S.  W.  317,  8  A.  S.  R. 
630. 
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has  been  held  necessary  that  a  levy  should  be  indoreed  on  a  fi.  fa.,* 
although  it  seems  that  it  is  not  indispensable  that  an  officer  charged 
with  the  service  of  an  execution  should  at  the  moment  of  the  levy 
indorse  his  action  on  the  writ,  if  he  notes  the  fact  of  the  levy  on 
another  paper,  and  subsequently,  in  due  season,  makes  a  proper  in- 
dor^sement  on  the  writ.* 

84.  Effect  of  Consent  to  Levy. — ^In  some  jurisdictions  a  consent  by 
the  debtor  to  a  levy  has  been  deemed  to  constitute  a  sullicient  levy 
on  personalty,'  whereas  in  other  jurisdictions  a  recognition  thereof 
by  the  claimant  or  debtor  has  been  held  not  to  be  sufficient.®  In 
this  connection,  however,  it  should  be  obsen-ed  that  a  levy  may  be 
good  as  against  the  defendant  in  a  writ  when  it  would  not  be  good 
as  to  third  persons,  this  distinction  being  based  not  on  any  difference 
in  the  legal  requisites  of  a  levy,  but  in  the  fact  that  the  conduct  of 
the  defendant,  either  by  positive  or  negative  acts,  may  amount  to  a 
waiver  or  an  estoppel  or  agreement  that  that  shall  be  a  levy  which, 
without  such  conduct,  would  not  be  sufficient  As  against  the  defend- 
ant, therefore,  no  great  strictness  of  form  is  necessary ;  but  the  enter- 
ing up  of  his  property  with  his  assent  is  sufficient.'  Similarly,  it 
seems  that  where  certain  friends  of  a  debtor,  against  ivhom  a  sheriff 
has  a  writ  of  attachment,  give  to  the  latter  a  receipt  and  promise  in 
writing  to  deliver  to  him  on  deinand  certain  goods  of  the  debtor,  of 
which  the  sheriff  returns  an  attachment,  it  is  not  competent  for  the 
receiptors,  in  defense  of  an  action  by  the  deputy  on  their  receipt,  to 
except  that  no  attachment  of  the  goods  has  actually  been  made.*^ 

85.  Seizure  of  Part. — While  it  is  generally  required  that  an  offi- 
cer, in  making  a  levy  on  goods  of  the  defendant,  should  make  an 
actual  seizure,  seizing  part  of  the  goods  in  the  name  of  the  whole, 
on  the  premises,  has  been  held  to  be  a  good  seizure  of  the  whole."  ' 
But  although  a  seizure  of  part  of  the  goods  in  a  house  in  the  name 
of  the  whole  will  be  valid,  still  the  goods  must  be  under  the  view, 
and  within  the  power  of  the  sheriff,  to  constitute  a  good  levy.  A 
proclamation  of  a  levy  on  goods,  locked  up  and  not  in  the  sheriff's 
view,  is  no  levy.** 

86.  Levy  on  Property  in  Building. — ^The  mere  axst  of  an  officer  in 
stationing  himself  or  a  guard  at  the  door  of  a  store  or  other  build- 

5.  Davidson  v.  Waldron,  31  III.  120,    (Pa.)  468,  31  Am.  Dec.  484. 

83  Am.  Dec.  206.  11.  Hill  v.  Harris,  10  B.  Mon.  (Ky.) 

6.  Nii^hbert  v.  Homsby,  100  Tenn.  120,  50  Am.  Dec  542;  Haggerty  v. 
82,  42  S.  W.  1060,  66  A.  *S.  I?.  736.  Wilber,  16  Johns.  (N.  Y.)  287,  8  Anv 

7.  Note:  Ann.  Cas.  191GB  993.  Dec.  321;  TroviUo  v.  Tilford,  6  Watts 

8.  Rand  v.  Sargent,  23  Me.  326,  39  (Pa.)  468,  31  Am.  Dec.  484. 
Am.  Dec.  625.  Note:   Ann.   Cas.  1916B  993. 

Note:  Ann.  Cas.  1916B  993.  12.  Haggerty  v.  Wilber,  16  Johns. 

9.  Taffts  V.  Manlove,  14  Cal.  47,  73    (N.  Y.)    287,  8  Am.  Dec.  321.     See 
Am.  Dec.  610.  supra,  par.  80. 

10.  TroviUo    v.    Tilford,    6    Watts 
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ing  does  not  constitute  a  sufficient  levy  on  personal  property  inside.** 
While  the  act  of  placing  a  guard  on  the  premises  may  amount  to  a 
claim  of  dominion  over  the  property,  it  does  not  necessarily  carry 
with  it  the  power  to  exercise  that  dominion;  for  it  does  not  necessa- 
rily have  the  effect  to  exclude  the  owners  from  the  building,  or  pre- 
vent them  from  assuming  the  control  and  care  of  the  property;  and 
they  are  not  necessarily  deprived  of  possession  by  it.**  Similarly,  tlie 
act  of  an  officer  in  nailing  strips  across  the  door  of  a  store  which  is 
locked,  reading  the  writ  and  notifying  the  defendant  has  been  held 
to  be  not  a  sufficient  levy.*'  Moreover,  on  the  ground  that  the  levy 
of  a  writ  is  not  complete  unless  the  property  is  actually  seized  or 
brought  so  far  under  subjection  that  the  officer  can  exercise  control 
over  it,  it  has  been  held  that  it  is  not  sufficient  that  he,  having  the 
writ,  appears  at  the  store  wherein  the  goods  of  the  defendant  are, 
and  there  announces  to  him  that  he  has  come  to  levy  on  everything 
in  the  house. *•  But  the  actual  seiziire  of  a  house  or  a  wharf  has 
been  held  to  be  a  seizure  of  the  goods  in  it.*'  Where,  however,  an 
officer  having  a  writ  of  attachment  apfainst  a  person  who  owns  a  busi- 
ness establishment,  as  a  lunchroom,  goes  to  such  room,  and,  in  addi- 
tion to  attaching  the  chattels  therein,  orders  the  employees  out  of 
the  room  in  the  evening,  it  being  run  night  and  day,  puts  a  lock 
and  staple  on  the  door,  and  leaves  a  keeper  therein  during  the  night, 
and  by  thus  closing  prevents  the  customers  from  coming  in  as  before, 
such  acts  of  expulsion  and  of  locking  up  are  beyond  his  authority 
under  his  writ.** 

87.  Levy  on  Growing  Crop. — On  the  ground  that  actual  possession 
of  standing  crops  is  not  practicable  the  weight  of  authority  appears 
to  sustain  the  proposition  that,  to  make  a  valid  levy-  thereon,  an 
actual  seizure  is  not  necessary,  but  that  in  such  a  case  the  officer  exe- 
cuting the  writ  need  take  only  such  possession  as  the  nature  of  the 
property  permits.  He  need  not,  therefore,  do  anything  which,  but 
for  the  writ,  would  make  him  a  trespasser:  it  is  sufficient  if  he  goes 
to  the  premises,  and  does  thereon  some  open  and  unequivocal  act 
which,  as  nearly  as  practicable,  amounts  to  a  seizure,  and  indorses 
the  levy  on  the  writ.**  A  mere  "pen  and  ink"  levy  will  not  of  course 
sufKce,  but  a  sufficient  constructive  seizure  may  be  evidenced  by  sucl. 
overt  acts  as  a  proper  notification  to  accessible  execution  defendants, 

13.  Meyer  v.  Missouri  Glass  Co.,  65       16.  Jones  v.  Howard,  99  Ga.  451, 
Ark.  286,  45  S.  W.  1062,  67  A.  S.  R.   27  S.  E.  765,  59  A.  S..R.  231. 

927;   Taffts  v.  Manlove,   14   Cal.  47,  17.  Note:  11  Eng.  Rul.  Cas.  626. 

73  Am.  Dec.  610;  Hibbard  v.  Zenor,  18.  Walsh  v.  Brown,  194  Mass.  317, 

75  la.  471,  39  N.  W.  714,  9  A.  S.  R.  80  N.  E.  465,  120  A.  S.  R.  556. 

497.  19.  National  Bank  v.  Duff,  77  Kan. 

Note:  Ann.  Cas.  1916B  992,  993.  248,  94  Pac.  260,  127  A.  S.  R.  417,  15 

14.  Hibbard  v.  Zenor,  75  la.  471,  39  Ann.   Cas.   882   and  note,   16   L.R.A. 
N.  W.  714,  9  A.  S.  R.  497.  (N.S.)  1047  and  note;  State  v.  Fowler, 

16.  Note:  Ann.  Cas.  1916B  993.         88  Md.  601,  42  Atl.  201,  71  A.  S.  R. 
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going  to  the  property  and  posting  a  public  notice  of  seizure  and  pos- 
session at  a  conspicuous  place  in  the  presence  of  a  witness  or  witnesses, 
and  an  indorsement  of  the  levy  on  the  writ.*^  But  it  is  not  essential 
that  a  guard  should  be  stationed  or  kept  over  the  field ;  *  and  if  there 
are  no  bystanders,  an  outcry  of  seizure  would  be  futile.*  Moreover, 
while  in  tlie  case  of  a  growing  crop  it  is  prudential  in  an  officer  to  call 
some  one  or  more  of  the  neighborhood,  to  witness  that  he  has  taken  it 
in  execution,*  such  procedure,  it  has  been  said,  is  not  essential.*  On 
the  other  hand,  it  has  been  held  that  where  a  sheriff  does  nothing  in 
the  way  of  executing  a  levy  on  a  growing  crop  except  to  post  notices 
of  sale  and  deliver  a  copy  of  the  execution  and  notices  to  the  judgment 
debtors,  and  does  not  constitute  the  latter  or  any  of  them  or  any  other 
person  his  agent  to  keep  possession  of  it,  he  has  no  possession  actual 
or  constructive  which  will  prevent  a  subsequent  valid  sale  of  the 
property  by  such  debtor.*  So  it  has  been  ruled  that  to  constitute  a 
valid  attachment  of  a  crop  of  matured  standing  com  and  potatoes  in 
the  ground  actual  possession  must  be  taken  by  gathering  them  and 
putting  them  in  a  place  of  safety,  an  attachment  without  actual  seizure 
being  insufficient  even  though  the  officer  goes  into  the  field  and  in 
writing  appoints  an  agent  to  take  charge  of  the  crops.*  As  a  corollary 
.to  this  proposition  it  is  of  course  lawful  for  an  officer  in  the  levy  of 
an  execution  to  enter  premises,  cut  down,  seize  and  sell  as  personal 
estate  corn  or  other  product  of  the  soil  there  growing,  when  ripe,  and 
in  a  fit  state  to  be  gathered.^    The  mode  and  requisites  of  a  levy  on  a 

452,  42  L.R.A.  849 ;  Whipple  v.  Foot,  Similarly  where  the  officer  notified 

2  Johns.  (N.  Y.)  418,  3  Am.  Dec.  442;  the   debtor  of  the   levy   but   did   not 

State  v.  Poor,  20  N.  C.  519,  34  Am.  authorize  him  to  hold  possession  for 

Dec.  387.  him   nor   place   him   in    charge,    and 

Notes:   23   L.R.A.   259;   Ann.   Cas.  placed  no  notice  of  his  claim  on  the 

191 6B  994.     See  also  Crops,  vol.  8,  property,  and  exercised  no  control  for 

p.  357.  a  period  of  two  montlis,  during  which 

20.  National  Bank  v.  DufF,  77  Kan.  time   the   property   was  used   by   the 

248,  94  Pac.  260,  127  A.  S.  R.  417,  debtor,  it  was  held  that  a  subsequent 

15   Ann.   Cas.   882,   16   L.R.A.(N.S.)  mortgagee   prevailed   over  such  levy. 

1047.  Note:  23  L.R.A.  269. 

1.  Note:  16  L.R.A.(N.S.)  1048.  6.  Heard    v.    Fairbanks,    6    Mete. 

2.  National  Bank  v.  Duff,  77  Kan.  (Mass.)  Ill,  38  Am.  Dec.  394. 

248,  94  Pac.  260,  127  A.  S.  R.  417,  The  language  of  this  case  indicates 

15   Ann.   Cas.   882,   16  L.R.A.(N.S.)  that  immature  crops  are  not  subject 

1047.     Compare  State  v.  Poor,  20  N.  to  attachment;  and  this  in  a  way  ex- 

C.  519,  34  Am.  Dec.  387,  wherein  the  plains  the  requirement  that  to  levy  on 

court  held  that- the  least  that  can  be  standing  crops  an  actual  seizure  must 

required  in  the  levy  on  a  growing  crop  be   made.      The   distinction,   however, 

is  that  the  officer  go  to  the  premises,  between  the  modes  of  levying  on  ma- 

and  there  announce  the  seizure.  ture  and  immature  crops  does  not  seem 

3.  Davidson  v.  Waldron,  31  111.  120,  to  be  taken  in  any  of  the  cases. 
83  Am.  Dec.  206.  Note:  16  L.RA.(N.8,)    1050. 

4.  Note:  16  L.RA.(N.S.)  1048.  7.  Penhallow  v.  Dwigfat,  7  Mass.  34, 

5.  Cupples  V.  Level,  54  Wash.  299,  5  Am.  Dec.  21. 
103  Pac.  430,  23  L.R.A.(N.S.)  519. 
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growing  crop  are  oftentimes  matters  of  statutory  regulation.  In  such 
an  event  of  course  the  statutory  requirements  must  be  strictly 
observed.® 

88.  Machinery,  Leaseholds  and  Fixtures. — ^In  order  to  constitute 
a  sufficient  levy  on  machinery  or  a  leasehold  or  a  fixture,  as  a  manual 
possession  is  not  possible,  it  may  be  broadly  stated  that  it  is  necessary 
for  the  officer  to  assume  dominion  and  control  over  the  property  by 
some  notorious  act.*  Accordingly,  where  an  officer  levies  an  attach- 
ment on  fixtures  by  placing  a  keeper  over  the  property,  it  is  not  neces- 
sary that  they  should  be  removed.^®  A  levy  on  a  leasehold  estate,  oil 
wells,  engines,  and  other  machinery  in  the  manner  and  mode  of  levy- 
ing on  real  estate  has  been  deemed  to  be  sufficients^ 

89.  Mortgaged  or  Pledged  Chattels. — On  taking  a  mortgaged  or 
pledged  chattel  into  possession,  it  is  in  some  jurisdictions  necessary 
in  order  to  constitute  a  sufficient  levy  of  an  attachment  to  pay,  or 
tender,  the  actual  amount  due  to  the  mortgagee  or  pledgee,  or  to  make 
a  dfeposit  of  the  amount  with  an  officer  designated  by  statute.** 

90.  Cattle  on  Range. — Where  livestock  running  at  large  on  a  range 
cannot  be  taken  into  possession  without  great  inconvenience  or 
expense,  it  has  been  held  that  a  levy  is  sufllcient  if  the  officer,  describ- 
ing the  animals  by  their  brands  or  marks,  dasignates  by  a  reasonable 
estimate  their  number  in  the  presence  of  two  or  more  credible  persons, 
and  gives  notice  of  the  fact  to  the  owner  or  his  representative  if  he 
resides  within  the  country  and  is  known.  By  such  a  "range"  levy  the 
entire  herd  is  placed  in  custodia  legis,  so  as  to  prevent  the  owner  from 
selling  or  otherwise  disposing  of  any  pait  thereof  in  such  a  manner 
as  will  interfere  with  the  right  of  selection  ordinarily  given  the  pur- 
chaser by  statute;  and  it  is  the  duty  of  the  officer  to  exercise  such 
supervision  as  may  be  necessary  to  see  that  this  is  not  done.  Where, 
however,  stock  is  confined  in  pastures  all  under  fence,  a  "range"  levy 
has  been  held  to  be  insufficient.*' 

91.  Contents  of  Sealed  Packages  and  Locked  Receptacles. — The 
authorities,  while  not  numerous,  seem  to  be  agreed  that  a  valid  levy  of 
an  execution  or  writ  of  attachment  on  the  contents,  not  themselves 
exempt  from  execution,  of  a  sealed  package  or  a  nailed  or  locked 
receptacle  may  be  made  by  the  officer  merely  taking  the  package  or 
receptacle  into  his  actual  possession  under  the  writ.**  Thus,  it  has 
been  held,  the  levy  of  an  execution  on  a  safe  and  its  contents,  described 

8.  Note:  15  Ann.  Gas.  884.  12.  Note:  Ann.  Cas.  1916B  997,  998. 

9.  Note:  Ann.  Cas.  1916B  993.  18.  Note:  Ann.  Cas.  1916B  995,  996. 

10.  Morey  v.  Hoyt,  62  Conn.  542,  14.  Hooper  v.  Day,  19  Me.  56,  36 
26  Atl.  127, 19  L.R.A.  611.  See  supra,  Am.  Dec.  734;  TiUinghast  v.  Johnson, 
par.  79.  34  R.  I.  136,  82  Atl.  788,  Ann.  Cas. 

11.  Note:  Ann.  Cas.  1916B  993.  Aa  1914A  960,  41  L.R.A.(N.S.)  764  and 
to  the  manner  of  levying  on  realty,  see  note. 

infra,  par.  94  et  seq. 
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in  the  sheriflf's  return  as  "being  notes  and  money  and  books,"  is  not 
defeated  by  the  fact  that  when  the  levy  was  made  the  safe  was  locked 
and  the  sheriff  was  unable,  at  the  time,  to  take  possession  and  to 
make  an  inventory  of  the  contents.^*  Likewise,  in  the  levy  of  a 
writ  of  attachment,  the  sheriff,  by  an  actual  seizure  which  purports 
to  be  a  seizure  not  only  of  a  safe  but  of  its  contents,  by  demanding 
the  combination  of  the  defendant  in  the  attachment  suit,  and  by 
making  immediate  endeavors  to  get  the  safe  open,  not  only  places 
the  safe  and  the  contents  within  his  own. power  so  as  to  exclude  ihe 
power  of  all  other  persons,  but  by  the  most  unequivocal  assertion 
and  conduct  indicates  that  his  seizure  extends  to  the  contents  of  the 
safe  as  well  as  to  the  safe  itself,  and  the  mere  fact  that  he  does  not 
know  at  the  time  of  seizing  the  safe  what  its  contents  are  does  not 
make  his  levy  any  the  less  effective  as  a  levy  on  such  contents  from 
the  date  of  the  seizure.** 

92.  Shares  of  Corporate  Stock. — The  right  to  subject  corporate 
stock  to  levy  and  sale  under  execution  or  attachment,  being  purely 
statutory,  the  provisions  of  the  statute  must  be  substantially  observed.*' 
As  a  general  proposition  it  seems  that  since  stock  certificates  are  the 
mere  evidences  of  the  ownership  of  shares,  indicia  of  one's  interest  in 
the  earnings  and  profits  of  the  company,  their  seizure  by  an  execution 
or  by  an  attachment  would  not  be  a  seizure  or  levy  on  the  stock  itself 
without  more,**  and  in  fact  it  has  been  held  that  their  actual  seizure  is 
unnecessary,**  but  a  levy  to  be  valid  must  be  made  on  the  shares  as 
registered  on  the  corporation  books,  which  implies  in  most  jurisdic- 
tions that  a  copy  of  the  writ,  and  a  notice  of  the  shares  of  stock  levied 
on,  shall  be  served  on  a  designated  officer  of  the  coiporation.*®  It 
has,  moreover,  been  held  that  public  policy  and  commercial  con- 
venience plainly  require  that  the  officer  levying  a  writ  of  execution 
or  attachment  should  inform  a  defendant,  if  within  his  jurisdiction, 

15.  Note:  41  L.R,A.(N.S.)  764.  Ann.  Cas.  1391,  27  L.R.A.(N.S.)  987; 

16.  Note :  Ann.  Cas.  1916B  996.  Barber  v.-  Morgan,  84  Conn.  618,  80 

17.  Feige  v.  Burt,  118  Mich.  243,  Atl.  791,  Ann.  Cas.  1912D  951;  Boone 
77  N.  W.  928,  74  A.  S.  R.  390 ;  Voorhis  v.  Van  Gorder,  164  Ind.  499,  74  N.  E. 
V.  Terhune,  60  N.  J.  L.  147,  13  AtL  4,  108  A.  S.  R.  314;  Peige  v.  Burt, 
391,  7  A.  S.  R.  781.  118  Mich.  243,  77  N.  W.  928,  74  A. 

18.  West  Coast  Safety  Faucet  Co.  S.  R.  390;  Armour  Bros.  Banking  Co. 
7.  Wulff,  133  Cal.  315,  65  Pac.  622,  v.  St.  Louis  Nat.  Bank,  113  Mo.  12, 
85  A.  S.  R.  171 ;  Boone  v.  Van  Gorder,  20  S.  W.  690,  35  A.  S.  R.  691 ;  Prince- 
164  Ind.  499,  74  N.  E.  4,  108  A.  S.  R.  ton  Bank  v.  Crozer,  22  N.  J.  L.  383, 
314;  Armour  Bros.  Banking  Co.  v.  St  53  Am.  Dec.  254;  Voorhis  v.  Terhune, 
Louis  Nat.  Bank,  113  Mo.  12,  20  S.  50  N.  J.  L.  147,  13  Atl.  391,  7  A.  S. 
W.  690,  35  A.  S.  R.  691.  R.  781 ;  Young  v.  South  Tredegar  Iron 

19.  Young  V.  South  Tredegar  Iron  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A. 
Co.,  85  Tenn.  189,  2  S.  W.  202,  4  S.  R.  752;  Keating  v.  J.  Stone,  etc., 
A.  S.  R.  752.  Live  Stock  Co.,  83  Tex.  467,  18  S.  W. 

20.  National  Bank  v.  Western  Pac.  797,  29  A.  S.  R.  670. 

R.  Co.,  157  Cal.  573,  108  Pac.  676,  21       Note :  Ann.  Cas.  1916B  997. 
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that  he  takes  his  stock  under  the  writ;  and  accordingly  it  has  been 
ruled  that  merely  entering  on  an  inventory  of  the  property  levied  on 
"six  shares  capital  stock/'  without  informing  the  defendant  that  he 
had  levied  'on  his  stock,  or  seeking  a  delivery  over  of  his  certificate, 
is  insufficient.^  However,  notice  directly  to  the  defendant  is  not 
always  required,*  and  there  is  some  authority  to  the  effect  that  it  is 
a  sufficient  levy  if  the  certificates  of  stock  are  taken  into  actual  posses- 
sion.* Where  to  the  validity  of  a  levy  it  is  required  that  an  officer 
having  an  execution  must  ascertain  the  number  of  shares  of  stock 
owned  by  the  debtor  it  has  been  held  that  a  levy  and  sale  of  "all  the 
shares  of  stock  owned  and  belonging  to"  the  execution  debtor,  and 
"all  his  right,  title,  and  interest  of,  in,  and  to  said  shares  of  stock," 
are  void  where  no  effort  by  garnishment  has  been  made  to  ascertain 
the  number  of  shares  owned  bv  the  defendant.^  In  some  states,  the 
means  by  which  the  officer  making  the  levy  may  ascertain  the  number 
of  shares  owned  by  the  debtor  is  prescribed  by  statute.*  Since  a 
sheriff  has  the  right  to  levy  on  and  sell  corporate  stock,  he  has  for 
that  purpose  a  right  of  access  to  the  corporation  books  to  make  the 
levy  and  transfer  the  stock.*  * 

93.  Notes  and  Bonds;  Money;  Choses  in  Action. — It  seems  to  be  a 
general  rule  that  negotiable  promissory  notes  or  bonds  can  be  levied  on 
only  by  taking  actual  or  manual  possession  of  them,'  or  by  attaching 
them  in  the  hands  of  a  person  who  holds  them  for  the  use  of  the 
debtor.*  To  constitute  a  sufficient  levy  of  an  attachment  on  money  it 
is  necessary  for  the  officer  to  take  the  money  into  his  possession,  a  mere 
indorsement  of  the  fact  of  levy  on  the  writ  of  attachment  being 
insufficient.*  Where  a  demand  other  than  a  bond,  promissory  note  or 
instrument  for  the  payment  of  money,  as  for  instance  a  debt  due  to 
the  defendant,  is  sought  to  be  subjected  to  an  attachment,  it  can  be 
attached  only  in  the  method  indicated  by  statute,  the  provisions  of 
which  must  be  strictly  followed.^®  A  levy  on  a  debt  has  been  held  to 
be  sufficient  where  it  appears  that  the  officer  left  with  the  debtor  a 

1.  PriBceton  Bank  v.  Crozer,  22  N.  7.  Note:  Ann.  Cas.  1916B  996,  997. 
J.  L.  383,  53  Am.  Dec.  254.  8.  Erwin  v.  Commercial,  etc..  Bank, 

2.  Voorhis  v.  Terhune,  50  N.  J.  L.  3  La.  Ann.  186,  48  Am.  Dec.  447. 
147,  13  Atl.  391,  7  A.  S.  R.  781.  An  attachment  of  registered  bonds 

3.  Note :  Ann.  Cas.  1916B  997.  of  a  foreign  corporation  is  not  def eat- 

4.  Keating  v.  J.  Stone,  etc.,  Live  ed  by  a  failure  to  comply  with  the 
Stock  Co.,  83  Tex.  467,  18  S.  W.  797,  provisions  of  a  statute  prescribing  the 
29  A.  S.  R.  670.  method  of  attaching  stock  of  domestic 

5.  Feige  v.  Burt,  118  Mich.  243,  77  corporations.  De  Beam  v.  De  Beam, 
N.  W.  928,  74  A.  S.  R.  390;  Keating  115  Md.  668,  81  Atl.  223,  36  L.R.A. 
V.  J.  Stone,  etc..  Live  Stock  Co.,  83  (N.S.)  421. 

Tex.  467,  18  S.  W.  797,  29  A.  S.  R.  9.  Note :  Ann.  Cas.  1916B  997. 

670.  10.  Irelnnd  v.   Adair,  12  N.  D.  29, 

6.  Boone  v.  Van  Gorder,  164  Ind.  94  N.  W.  7G6,  102  A.  S.  R.  56L 
499,  74  N.  E.  4,  108  A.  S.  R.  314. 
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certified  copy  of  the  warrant  of  attachment  with  a  notice  showing  the 
property  levied  on.^^  In  an  attachment  proceeding,  however,  the  res 
must  be  within  the  jurisdiction  of  the  court  issuing  the  process  in 
order  to  confer  jurisdiction.  Hence,  the  service  of  an  attachment  on 
a  resident  partner  of  a  nonresident  partnership,  where  the  debt  is  not 
due  from  a  resident  of  the  state,  does  not  create  any  liability  against 
the"  nonresident  members  of  such  firm.** 

Manner  and  Sufficiency  of  Levy  on  Realty 

94.  In  General. — Subjecting  real  property  to  the  satisfaction  of 
debts  being  unknown  to  the  common  law  ^*  such  proceedings  are  of 
course  entirely  dependent  on  statutes  which  as  respects  provisions 
concerning  the  manner  in  which  a  levy  shall  be  made  often  differ 
very  greatly  in  the  several  jurisdictions.**  Real  estate  is  of  course 
not  subject  to  an  execution  levy,  in  the  sense  of  an  actual  seizure  of 
the  property,  as  in  case  of  personalty,  since  the  sheriff  in  virtue  of 
the  execution  cannot  rightfully  enter  and  take  possession  of  the 
lands,  but  it  may  be  constructively  levied  on,  a  specific  lien  being 
thereby  obtained.**  tinder  some  decisions,  however,  it  seems  to  be 
necessary  that  there  should  be  some  taking  of  possession  more  than 
a  mere  constructive  taking,  a  yielding  to  the  sheriff's  demand,  €md  a 
consent  to  hold  under  him,  on  the  part  of  the  person  in  possession, 
being  required  at  the  least.*^  But  while  in  the  great  majority  of 
jurisdictions  a  levy  on. land  must,  of  necessity,  be  almost,  if  not 
entirely,  symbolical,  the  mere  determination  in  the  mind  of  the 
officer  is  not  enough,  unless  evidenced  by  some  unequivocal  act 
clearly  indicating  his  intention  of  appropriating  or  singling  out 
certain  real  estate  for  the  satisfaction  of  the  debt.  There  is  some 
diversity  of  opinion  as  to  what  this  shall  be.  Gbing  on  the  land,  as 
such  an  act  is  not  notorious,  and  no  visible  marks  are  left,  would  seem 
a  useless  ceremony;  and  for  this  reason  the  better  considered  cases 
hold  that,  in  the  absence  of  statutory  provisions,  a  levy  may  be  made 
by  the  sheriff  in  his  office  without  even  seeing  it,  if  he  is  sufficiently 
informed  to  describe  it  properly.*'    No  vocal  proclamation  of  the  fact 

11.  Note:  Ann.  Cas.  1916B  997.         S.  R.  1044. 

12.  National  Broadway  Bank  v.  16.  Watson  v.  Bondorant,  21  Wall. 
Sampson,  179  N.  Y.  213,  71  N.  E.  766,  123,  22  U.  S.  (L.  ed.)  509  (applying 
103  A.  S.  B.  851,  66  L.R.A.  606.  the  law  of  Louisiana). 

13.  See  supra,  par.  13.  17.  Schoonover  v.  Osborne,  lU  la. 

14.  Schoonover  v.  Osborne,  111  la.  140,  82  N.  W.  506,  82  A.  S.  R.  496; 
140,  82  N.  W.  605,  82  A.  S.  R.  496.       Duncan  v.  Matney,  29  Mo.  368,  77  Am. 

15.  Schoonover  v.  Osborne,  111  la.  Dec.  675;  Riordan  v.  Britton,  69  Tex. 
140,  82  N.  W.  605,  82  A.  S.  R.  496;   198,  7  S.  W.  60,  5  A.  S.  R.  37. 
Hamblen  v.  Hamblen,  33  Miss.  455, 

69  Am.  Dec.  358;  Hyman  v.  Landry, 
135  Wis.  698,  116  N.  W.  236,  128  A. 
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of  levy  is  therefore  necessary.^*  The  usual  and  safer  mode  of  levying 
an  execution  or  attachment  on  real  estate  is  to  indorse  thereon  a 
statement  to  the  effect  that  it  is  levied,  describing  the  estate,  and 
noting  on  the  execution  or  attachment  the  date  and  time  of  day  of 
the  levy ;  ^*  and  in  some  jurisdictions  whatever  other  acts  may  be 
performed  by  the  sheriff  in  maJdng  a  levy,  the  indorsement  on  the 
execution  or  attachment  must  take  place  before  the  levy  is  complete, 
the  lien  acquired  on  the  property  dating  only  from  the  time  of  the 
making  of  the  indorsement.^^  In  other  jurisdictions  it  has  been  held 
that  as  such  indorsement  is  made  mainly  for  the  purpose  of  aiding 
the  memory  of  the  officer  when  he  comes  to  make  his  return  thereon, 
it  can  be  as  effectually  done  after  as  at  the  time  when  the  officer  decides 
to  make  the  levy,  and  hence,  where  the  law  is  silent  as  to  what  shall 
constitute  evidence  of  a  levy  on  land,  it  will  be  sufficient  if  a  mem- 
orandum of  the  levy  be  made  on  a  separate  paper  and  copied  on  the 
writ  before  its  return,  the  officer  being  permitted  to  use  his  advertise- 
ment as  evidence  of  the  levy  in  making  his  return  to  the  writ.*  In 
still  other  jurisdictions,  while  it  is  admitted  that  the  officer  must 
attest  the  intellectual  act  of  levying  by  a  written  memorial  of  some 
kind  it  is  denied  that  the  visible  evidence  required  can  only  exist 
in  the  form  of  an  indorsement  on  the  writ,  a  recorded  notice  as 
prescribed  by  statute  being  deemed  sufficient.*  Advertisement  for 
sale  is  obviously  an  overt  act  showing  a  formed  intention  to  appro- 
priate the  property  as  far  as  necessary  to  satisfy  the  writ*  When  the 
judgment  is  a  lien  on  real  property  it  has  been  held  that  a  formal  levy 
on  such  property  is  not  required,  and  hence  that  the  sheriff  is  not 
required  to  state  in  his  return  the  particular  facts  constituting  a  levy, 
a  general  return  that  he  has  levied  on  the  propertry  being  deemed 
sufficient*  In  most  jurisdictions,  often  by  express  statutory  enact- 
ment, the  writ  of  attachment  is  levied  on  land  in  the  same  manner  as 
is  the  writ  of  execution.*  In  some  cases,  however,  it  has  been  held 
that  the  levy  of  an  attachment,  being  the  commencement  of  a  suit, 
is  different  from  the  levy  of  an  execution  founded  on  a  judgment 

18.  Hyman  v.  Landry,  135  Wis.  598,  v.  Matney,  29  Mo.  368,  77  Am.  Dec. 
116  N.  W.  236,  128  A.  S.  R.  1044.  575. 

19.  Kilgo  v.  Castleberry,  38  Ga.  512,  2.  Schoonover  v.  Osborne,  111  la. 
95  Am.  Dec.  406;  Schoonover  v.  Os-  140,  82  N.  W.  505,  82  A.  S.  E.  496 
borne.  111  la.  140,  82  N.  W.  505,  82  (discussed,  not  decided).  See  infra, 
A.  S.  R.  49G;  Hamblen  v.  Hamblen,  par.  97. 

33  Miss.  455,  69  Am.  Dec.  358.  3.  Hamblen   y.  Hamblen,  33  Miss. 

20.  Riordan  v.  Britten,  69  Tex.  198,  455,  69  Am.  Dec.  358;  Hyman  v. 
7  S.  W.  50,  5  A.  S.  R.  37 ;  McFadden  Landry,  135  Wis.  598, 116  N.  W.  236, 
V.  Cra^-ford,  36  W.  Va.  671,  15  S.  E.  128  A.  S.  R.  1044. 

408,  32  A.  S.  R.  894.  4.  Folsom  v.  Carli,  5  Minn.  333,  80 

1.  Schoonover  v.   Osborne,  111  la.  Am.  Dec.  429. 
140,  82  N.  W.  605,  82  A.  S.  R.  496       5.  Riordan  v.  Britten,  69  Tex.  198, 
(discussed,  but  not  decided) ;  Duncan    7  S.  W.  50,  5  A.  S.  R.  37. 
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against  the  owner  of  the  property  levied  upon,  and  hence  that  while 
all  that  is  necessary  in  the  latter  case  is  for  the  sheriff  to  make  his 
entry  on  the  fieri  facias,  and  give  notice  to  the  tenant  in  possession, 
in  the  case  of  a  levy  of  an  attachment  there  must  be  something  done 
by  the  officer  to  give  the  owner  constructive  notice  that  such  suit  is 
pending,  before  the  court  acquires  jurisdiction  to  render  judgment* 

95.  Description  of  Land  Levied  On. — It  is  not  generally  necessary 
to  set  out  the  lands  taken  in  execution  by  metes  and  bounds,  but  a 
levy  on  land  is  sufficient  if  by  its  terms  it  so  describes  the  land  as  to 
enable  one  to  locate  it  and  to  identify  it  when  found.'  The  better 
practice  of  course  is  for  the  levy  to  contain,  in  itself,  the  degree  of 
certainty  required,  but  if  it  refers  to  a  deed  or  other  title  paper  of 
record,  to  which  convenient  access  may  be  had,  it  thereby  incorporates 
in  itself  the  description  contained  in  the  deed  or  title  paper  referred 
to.®  So,  the  levy  may  have  the  requisite  certainty,  by  reference  to 
natural  or  artificial  objects  on  the  land,  or  to  adjoining  lands.*  There 
is,  moreover,  authority  to  the  effect  that  parol  evidence  is  admissible 
to  show  that  a  description  in  a  fi.  fa.  applies  to  a  certain  piece  of  land, 
and  that  if  it  appears  on  the  introduction  of  such  evidence  that  there 
is  no  parcel  that  will  fit  every  part  of  the  description,  but  that  there 
is  a  parcel  that  will  fit  some  part  of  it,  this  parcel  is  to  be  regarded  as 
the  parcel  intended  by  the  description.^^  Describing  land  levied  on 
by  merely  referring  to  an  advertisement  in  a  paper  is  not,  however, 

6.  Baker  v,  Aultman,  107  Ga.  339,  35  8.  E.  92,  77  A.  S.  R.  398;  Swan  v. 
33  S.  E.  423,  73  A.  S.  R.  132.  Parker,  7  Yerg.  (Tenn.)  490,  27  Am. 

7.  Wiggins  v.   Gillette,  93  Ga.  20,  Dec.  522  and  note;  Gilman  v.  Thonip- 
19  S.  E.  86,  44  A.  S.  R.  123;  Conley  son,  11  Vt.  643,  34  Am.  Dec.  714. 

V.  Redwine,  109  Ga.  640,  35  S.  E.  92,  On  the  other  hand,  if  a  plat  of  prop- 
77  A.  S.  R.  398;  Thornton  v.  Fer-  arty  is  filed  on  which  it  is  subdivided 
guson,  133  Ga.  825,  67  S.  E.  97,  134  into  lots,  blocks,  and  streets,  which 
A.  S.  R.  226;  Porter  v.  Byrne,  10  Ind.  plat  the  owner  of  the  property  there- 
146,  71  Am.  Dec.  305;  Berry  V.  Griffith,  after  adopts  by  making  conveyances 
2  Har.  &  G.  (Md.)  337,  18  Am.  Dec.  of  lots  by  reference  to  it,  any  attach- 
309;  Waters  v.  Duvall,  11  Gill  &  J.  ment  afterward  levied,  though  it  pur- 
(Md.)  37,  33  Am.  Dec.  693;  Chasteen  ports  to  be  of  the  whole  tract,  without 
V.  Phillips,  49  N.  C.  459,  69  Am.  Dec.  reference  to  any  plat,  is  necessarily 
760;  Cain  v.  Maples,  1  Hill  L.  (S.  C.)  subject  thereto,  and  one  acquiring  title 
304,  26  Am.  Dec.  184 ;  Parker  v.  Swan,  under  the  attachment  takes  it  subject 
1  Humph.  (Tenn.)  80,  34  Am.  Dec.  to  the  same  defects  and  obUgations 
619;  Brown  v.  Dickson,  2  Humph,  to  which  the  owner  was  subject  when 
(Tenn.)  395,  37  Am.  Dec.  560;  Brig-  the  writ  was  levied.  Thompson  v. 
ance  v.  Erwin,  1  Swan  (Tenn.)  375,  Malonev,  199  111.  276,  65  N.  E.  236, 
57  Am.  Dec.  779;  Vance  v.  McNairy,  3  93  A.  S.  R.  133. 
Yerg.  (Tenn.)  171,  24  Am.  Dec.  553  9.  Boggess  v.  Lowery,  78  Ga."  539, 
and  note;  Alexander  v.  Miller,  18  Tex.  3  S.  E.  771,  6  A.  S.  R.  279;  Brigance 
893,  70  Am.  Dec.  314;  Doe  v.  Parry,  v.  Erwin,  1  Swan  (Tenn.)  376,  57 
13  M.  &  W.  356,  14  L.  J.  Exch.  20,  11  Am.  Dec.  779. 
En^.  Rul.  Cas.  672.  10.  Summerlin  v.  Hesterly,  20  Ga. 

8.  Conley  v.  Redwine,  109  Ga.  640,  689,  65  Am.  Dec.  639. 
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sufficient,  but  such  a  levy  is  void  for  uncertainty.*^  A  tract  of  land 
having  two  names  may  be  described  by  either,  though  one  be  the 
true  name  by  which  it  was  patented,  and  the  other  be  a  name  only 
acquired  by  reputation.**  There  is,  however,  some  authority  to  the 
effect  that  a  levy  of  attachment  on  a  houise,  lot,  and  easements  must 
be  sufficiently  set  forth  by  metes  and  bounds.*'  It  haa  been  held 
that  a  levy  under  a  writ  of  attachment  is  not  void  as  against  a  creditor 
claiming  under  a  junior  attachment,  because  of  an  insufficient  descrip- 
tion of  file  property,  where  it  is  conclusively  shown  that  the  attorney 
for  the  junior  attaching  creditor  well  knew  what  property  wa^i  initended 
to  be,  and  actually  was,  levied  on.**  Also,  if  a  levy  on  land  is  properly 
naade,  it  has  been  held  that  a  mistake  of  description  afterwards  made 
in  copying  the  levy  on  the  back  of  the  execution  will  not  affect  the 
legality  of  the  sale.*'  Similarly,  where  land  is  correctly  described 
in  a  levy  by  metes  and  bounds,  and  by  mentioning  the  adjacent  and 
surrounding  landed  proprietors,  but  in  giving  the  number  of  the 
district  a  mistake  is  made,  the  sheriff  will  not  be  enjoined  from 
executing  the  process  on  that  ground,  if  the  land  is  capable  of  ready 
identification  notwithstanding  such  mistake.**  On  the  other  hand, 
it  has  been  ruled  that  if  one  parcel  of  land  is  intended  to  be  conveyed 
to  a  judgment  debtor,  but  another  is  actually  conveyed  to  him,  and 
he  takes  and  holds  possession  of  that  intended  to  be  conveyed,  a  levy 
and  ,sale  under  execution  describing  the  property  according  to  the 
conveyance  is  void.*' 

96.  Necessity  of  Notice. — ^It  is  not  always  possible  to  give  notice 
to  the  defendant  in  execution  or  attachment  that  the  writ  has  been 
issued  against,  and  if  notice  were  essential,  the  defendant  might  pre- 
vent a  levy  by  keeping  out  of  reach  of  the  officer.  The  statutes  in 
several  jurisdictions  therefore  seem  to  have  left  to  the  defendants, 
against  whom  executions  or  attachments  on  land  have  been  issued, 
the  duty  of  taking  notice  of  the  fact,  it  being  said  that  in  the  event 
of  abuse  by  the  officer,  or  of  collusion  with  the  plaintiff  or  others, 
the  courts  can  give  redress  by  virtue  of  the  control  they  possess  over 
the  execution  of  their  process.*®  The  statutes,  however,  generally 
provide  for  some  form  of  constructive  notice  by  requiring  the  per- 
formance of  certain  acts  making  for  notoriety,  such  as  delivery  of 
a  copy  of  the  writ  to  the  occupant  of  the  premises  or,  if  there  be  no 

11.  Taylor    v.    Cozart,    4    Humph.  77  Am.  Dec.  575. 

(Tenn.)  433,  40  Am.  Dec.  655.  16.  Boggess  v.  Lowery,  78  Ga.  639, 

12.  Huddleson   v.  Reynolds,  8   GiU  3  S.  E.  771,  6  A.  S.  R.  279. 

(Md.)   332,  50  Am.  Dec.  702.  17.  Burrows  v.  Parker,  31  Ore.  67, 

13.  Hedge  v.  Drew,  12  Pick.  (Mass.)    48  Pac.  1100,  65  A.  S.  R.  812. 

141,  22  Am.  Dec.  416.  18.  Ayres  v.   Campbell,  9  la.   213, 

14.  Riordan  v.  Britten,  69  Tex.  198,  74  Am.  Dec.  346;  Duncan  v.  Matney, 
7  S.  W.  50,  5  A.  S.  R.  37.  29  Mo.  368,  77  Am.  Dec.  575.    • 

15.  Duncan  v.  Matney,  29  Mo.  368, 
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occupant,  then  by  posting  the  copy  on  the  premise^,**  although  it 
has  been  held  that  the  requirement  of  notice  to  a  tenant  in  possession 
is  merely  directory  to  the  officer,  and  a  failure  to  give  such  notice 
does  not  affect  the  title  acquired  by  a  bona  fide  purchaser  under  the 
levy.*^  Under  such  laws  no  substituted  service,  by  leaving  a  copy 
of  the  writ  on  the  premises,  is  permissible  unless  there  is  no  one  in 
the  occupation  of  the  premises  on  whom  service  can  be  made,  and 
that  fact  must  appear  from  the  return,  or  else  the  service  on  its  face 
is  unauthorized  and  invalid.^  Of  course  in  such  cases  the  occupant 
need  not  be  the  owner  or  lessee  of  the  premises,  such  laws  being  framed 
on  the  reasonable  assumption  that  the  occupant  represents  the  absent 
owner.*  However,  a  valid  attachment  may  be  made  under  such 
a  statute  by  leaving  a  copy  of  the  writ  in  a  "conspicious"  place  on  the 
property  if  the  officer,  at  the  time  of  his  levy,  cannot  find  anyone 
visibly  occupying  the  land.'  In  some  jurisdictions.it  seems  that 
wherever  possible  notice  to  the  defendant  must  be  given.*  Where 
personal  notice  is  impossible,  the  court  may  order  notice  by  publica- 
tion or  take  any  other  course  for  notice  recognized  by  law.* 

97.  Statutes  Making  for  Notoriety. — A  requirement  that  the  sheriff 
levying  an  attachment  shall  go  to  the  place  where  the  property  of  the 
defendant  may  be  found  and  in  the  presence  of  two  residents  of  the 
county  who  shall  be  attesting  witnesses  shall  declare  that  by  virtue 
of  the  order  he  attaches  such  property  at  the  suit  of  the  plaintiff  is 
very  common  in  attachment  statutes  and  is  to  be  found  in  some  of 
the  earliest  statutes  on  the  subject.*  In  the  more  recent  statutes, 
however,  the  tendency  is  to  substitute  a  requirement  that  a  copy  of 
the  writ  and  proceedings  shall  be  filed  with  the  county  clerk,  recordei 
or  register  of  deeds.'    In  either  case,  the  obvious  purpose  is  to  make 

19.  Lean  v.  Givens,  146  Cal.  739,  81  v.  Aultman,  107  Ga.  339,  33  S.  E.  423, 
Pac.  128,  106  A.  S.  R.  79;  Kilgo  v.  73  A.  S.  R.  132  and  note;  Schoonover 
Castleberrv,  38  Ga.  512,  95  Am.  Dec.  v.  Osborne,  111  la.  140,  82  N.  W.  505, 
406;  Williams  v.  Alden,  7  Idaho  146,  82  A.  S.  R.  496;  Barden  v.  McKinne, 
61  Pac.  517,  97  A.  S.  R.  2o0;  Green  11  N.  C.  279,  15  Am.  Dec.  619;  Hin- 
V.  Coit,  81  Ohio  St.  280,  90  N.  K.  794,  son  v.  Hinson,  5  Sneed  (Tenn.)  322, 
135  A.  S.  R.  784;  Hall  v.  Stevenson,  73  Am.  Dec.  129. 

19  Ore.  153,  23  Pac.  887,  20  A.  S.  R.  5.  Gilman  v.  Thompson,  U  Vt.  643, 

803.         •  34  Am.  Dec.  714. 

20.  Solomon  v.  Peters,  37  Ga.  251,  6.  Ames  v.  Parrott,  61  Neb.  847,  86 
92  Am.  Dec.  69.  N.  W.  603,  87  A.  S.  R.  536;  Green 

1.  Hall  V.  Stevenson.  19  Ore.  153,  v.  Coit,  81  Ohio  St.  280,  90  N.  E.  794, 
23  Pac.  887,  20  A.  S.  R.  803.  135  A.  S.  R.  784. 

2.  Westervelt  v.  Haer^e,  61  Neb.  647,  7.  Ritter  v.  Scannell,  11  Cal.  238, 
86  N.  W.  852,  54  KRA.  333.  70  Am.  Dec.  775;   Great   West  Min, 

3.  Colfax  Bank  v.  Richardson,  34  Co.  v.  Woodmas  of  Alston  Min.  Co., 
Ore.  618,  64  Pac.  359,  75  A.  S.  R.  12  Colo.  46,  20  Pac.  771,  13  A  S.  R. 
664.  204;  Katz  v.  Obenchain,  48  Ore.  362, 

4.  Great  West  Min.  Co.  v.  Wood-  86  Pac.  617,  120  A.  S.  R.  821 ;  Haines 
mas  of  Alston  Mining  Co.,  12  Colo.  v.  Connell,  48  Oi-e.  469,  87  Pac.  266, 
46,  20  Pac.  771, 13  A.  S.  R.  204;  Baker  88  Pac.  872,  120  A.  S.  R.  835;  Ken- 
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the  levy  public  and  notorious,  to  prevent  attachment  liens  from  attach- 
ing secretly  and  by  surreptitious  entries  and  indorsements,  and  to 
enable  the  other  party  to  inquire  into  the  date  of  and  circumstances 
attending  the  levy;  and  the  courts  have  so  construed  them.^  A  levy 
on  land  under  an  execution  is  not  effectual  against  a  subsequent  pur- 
chaser from  the  judgment  debtor,  without  notice  of  such  levy,  unless 
it  is  recorded  as  provided  by  statute,  but  it  seems  that  such  unrecorded 
levy,  if  followed  by  a  regular  sale,  as  against  the  judgment  debtor, 
conveys  title  to  the  purchaser.*  It  is  genei-ally  necessary  to  the  validity 
of  a  levy  of  execution  on  real  estate  that  the  execution  and  the  officer's 
return  thereon  should  be  recorded  within  the  life  of  the  execution 
and  before  the  return.** 

98.  Strict  Observance  of  Statutory  Requirements. — ^It  is  a  well 
established  rule  that  where  there  is  a  special  statutory  provision  respect- 
ing the  manner  in  which  a  levy  of  an  execution  or  an  attachment 
shall  be  made,  it  must  be  strictly  observed,  and  that  departure  there- 
from will  invalidate  the  levy.**  Not  only  have  very  smair  irregu- 
larities in  other  respects  been  held  fatal  to  the  levy,  but  the  courts 
have  uniformly  enforced  strict  observance  of  requirements  designed 
to  insure  publicity  and  notoriety,  and  to  preserve  evidence  of  the 
time  and  circumstances  of  the  levy.  Thus,  if  the  statute  provides  that 
the  sheriff  levying  an  attachment  shall  go  to  the  place  where  the 
property  of  the  defendant  may  be  found,  and  declare  in  the  presence 
of  two  residents  of  the  county,  who  shall  be  attesting  witnesses,  that 
hy  virtue  of  the  order  he  attaches  such  property  at  the  suit  of  the 
plaintiflf,  the  statute  is  not  complied  with  by  a  levy  and  declaration 
^  the  presence  of  two  persons,  one  of  whom  is  the  plaintiff  in  attach- 
ment.i«  Under  more  recent  statutes  prescribing  some  form  of  written 
or  recorded  notice  in  addition  to  or  as  a  substitute  for  a  declaration 
before  witnesses,  strict  and  entire  compliance  with  the  statutory  re- 
quirements has  been  exacted.*'  If  the  statute  requires  copies  of  a 
writ  of  attachment,  a  description  of  the  property  and  notice  of  the 
levy  to  be  served  on  the  occupant  of  the  land  attached,  if  there  is  one, 
and  if  none,  the  posting  of  such  copies  in  a  conspicious  place,  on  the 
land,  it  is  not  a  sufficient  compliance  with  the  statute  to  create  a  lien 

nedy  y.  Roundtree,  59  S.  C.  324,  37  618,  61  S.  E,  475,  124  A.  8.  R.  193; 

S.  E.  942,  82  A.  S.  R.  841 ;  Oilman  v.  Ames  v.  Parrott,  61  Neb.  847,  86  N. 

Thompson,  11  Vt.  643,  34  Am.  Dec.  W.  503,  87  A.  S.  R.  536;  Ireland  v. 

714;  Little  v.  Sleeper,  37  Vt.  105,  86  Adair,  12  N.  D.  29,  94  N.  W.  766, 102 

Am.  Dec.  697.  A.  S.  R.  561. 

8.  Ames  v.  Panott,  61  Neb.  847,  86  Note :  20  A.  S.  R.  808. 

N.  W.  503,  87  A.  8.  R.  536.  12.  Ames  v.  Parrott,  61  Neb.  847, 

9.  Swift  V.  Guilc^  94  Me.  436,  47  86  N.  W.  503,  87  A.  S.  R.  536.    See 
AtL  912,  80  A.  8.  R.  406.  preceding  paragraph. 

10.  Little  V.  Sleeper,  37  Vt.  105,  86       13.  Ames  v.  Parrott,  61  Neb.  847, 
Am.  Dec.  697.  86  N.  W.  503,  87  A.  S.  R.  536. 

IL  Dorminey  y.  De  Lang,  130  Ga. 
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to  serve  such  copies  on  the  owner  who  is  not  an  occupant  of  the  land.^* 
However,  it  has  been  held  that  a  memorandum  of  a  levy  under  execu- 
tion made  on  a  separate  piece  of  paper,  and  not  attached  to  the 
execution,  but  placed  with  it  in  the  proper  oflSce,  is  a  sufficient  com- 
pliance with  a  governing  statute  to  constitute  a  levy,  although  the 
statute  specifically  provides  that  the  sheriflF  shall  maJce  such  mem- 
orandum on  the  process  or  in  a  schedule  thereunto  annexed,  the 
absence  of  physical  annexation  being  merely  a  technical  defect  work- 
ing no  injury  to  any  of  the  parties.*** 

99.  Manner  of  Levying  on  Various  Interests  in  Realty. — ^It  is  a 
common  practice,  sanctioned  by  the  majority  of  the  courts,  for  officers, 
when  they  intend  to  levy  an  execution  or  attachment  on  certain  real 
estate,  as  the  property  of  the  debtor,  to  make  use  of  the  words  "right, 
title,  and  interest"  in  and  to  it,  for  the  purpose'  of  accomplishing  such 
a  levy.  These  words  were  probably  introduced  with  a  design  to 
.enlarge,  and  not  to  diminish,  the  effect  of  an  attachment  or  execution 
of  a  farm,  or  tract  of  land,  so  as  to  secure  not  only  the  fee,  but  what- 
ever right  the  debtor  might  have  in  it,  as  an  estate  for  life,  or  for 
years,  or  by  way  of  contract  in  writing,  or  the  right  to  redeem  it,  and 
they  are  especially  useful  where  the  exact  nature  of  the  title  of  the 
debtor  is  not  known.*®  So  it  has  been  held  that  a  levy  of  all  the 
defendant's  right,  title,  and  interest  in  a  tract  of  land  is  valid  though 
his  interest  does  not  extend  over  the  entire  tract,  and  is  an  undivided 
interest  in  a  separate  parcel  thereof,  and  a  levy,  sale,  and  conveyance 
by  a  sheriff  under  execution  of  the  interest  of  the  debtor  in  a  league 
of  land  will ^  pass  title  to  so  much  thereof  as  he  owns.*'  There  are 
other  authorities,  however,  which  hold  that  a  levy  of  an  execution  on 
all  the  right,  title,  and  interest  of  the  defendant  in  and  unto  a  certain 
tract  of  land  particularly  described  is  void,  and  that  the  levy  should 
be  on  the  land  itself,  subject  to  such  and  such  an  incumbrance,  if  any, 
describing  it  particularly.*®  An  execution  against  one  holding  lands 
in  joint  tenancy  or  tenancy  in  common  cannot  be  levied  on  part  of 
such  lands  by  metes  and  bounds;  but  it  must  be  extended  over  the 
whole  tract. *•  It  has  been  held  that  a  levy  of  execution  on  an  equity 
of  redemption  in  mortgaged  premises  is  void  if  made  on  a  part  thereof 
described  by  metes  and  bounds,  and  that  a  levy  on  any  part  less  than 
the  whole  must  be  on  some  aliquot  portion  of  the  whole. *^ 

14.  WilUams  v.  Olden,  7  Idaho  146,  17.  Smith  v.  Crosby,  86  Tex.  15,  23 
61  Pac.  517,  97  A.  S.  R.  250.  S.  W.  10,  40  A.  S.  R.  818. 

15.  Kennedy  v.  Roundtree,  59  S.  C.  18.  Arms  v.  Burt,  1  Vt.  303,  18  Am. 
324,  37  S.  E.  942,  82  A.  S.  R.  841.  Dec.  680. 

16.  Roberts  v.  Bourne,  23  Me.  165,  19.  See  supra,  par.  67. 

30  Am.  Dec.  614;  Swan  v.  Parker,  7       20.  8\vdfr   v.  Dean,  11  Vt.  323,  34 
Ycl•;,^  (Tenn.)  490,  27  Am.  Dec.  522;   Am.  Dec.  693.     See  supra,  par.  29. 
Smith  V.  Crosby,  86  Tex.  15,  23  S.  W. 
10,  40  A.  S.  R.  818. 
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Selection  of  Property 

100.  In  General. — It  is  the  duty  of  an  officer,  when  an  execution 
is  placed  in  his  hands,  to  levy  the  same  on  sufficient  property  owned 
by  the  defendant  within  his  jurisdiction  to  satisfy  the  execution  and 
all  proper  fees  and  costs.^  In  determining  what  amount  of  prop- 
erty is  sufficient  out  of  which  to  secure  satisfaction  of  the  execution 
the  officer  is  left  to  exercise  his  own  judgment.  He  is  not  controlled 
in  his  discretion  as  to  the  amount  of  property  that  should  be  levied 
on,  either  by  the  judgment  creditor  or  debtor.*  He  is,  however,  re- 
quired to  exercise  the  care  and  diligence  which  a  reasonably  prudent 
man  would  exercise  under  like  conditions  and  circumstances,  and 
he  is  accountable  to  the  plaintiff,  on  the  one  hand,  if  he  fails  to  levy 
on  as  much  as  a  reasonable,  prudent  man  would  deem  sufficient  for 
that  purpose  (if  so  much  is  to  be  found  within  his  legal  grasp) ;  • 
and  on  tiie  other,  to  the  defendant  for  an  unreasonable  and  unneces- 
sary levy  on  his  property.*  It  is  true  that  the  plaintijBf  may  point  out 
property  to  be  levied  on,  but  this  is  merely  in  aid  of  the  officer  in 
identifying  the  property  as  the  defendant's  and  imposes  no  obligation 
on  the  officer  to  levy  on  that  particular  property  to  the  exclusion  of 
or  in  preference  to  other  property.  To  permit  this  would  be,  in  effect, 
to  allow  the  plaintiflf  to  select  tlie  property  on  which  the  levy  is  to  be 
made,  power  which  belongs  exclusively  to  the  officer  unless  by  statute 
the  defendant  is  allowed  to  select  such  property  as  he  can  most  con- 
veniently part  with,  or  to  which  he  attaches  less  value;  but  even  such 
a  statutory  provision,  extending  as  it  does  only  to  discriminate  in  favor 
of  the  defendant's  selection,  where  he  has  more  than  sufficient  prop- 
erty to  satisfy  the  process,  has  nothing  whatever  to  do  with  the  amount 
of  property  to  be  taken ;  this  the  sheriflF  takes  on  his  official  respon- 
sibilities to  the  parties.^ 

101.  Order  of  Levy. — ^In  many  jurisdictions  the  statutes  expressly 
provide  that  the  officer  to  whom  a  writ  of  execution  is  delivered  must 
first  proceed  to  levy  the'  same  on  the  goods  and  chattels  of  the  debtor ; 
but  if  no  goods  and  chattels  can  be  found,  he  may  indorse  on  the 
writ  of  execution,  **No  goods,"  and  forthwith  levy  the  writ  of  execution 

1.  Lawson  v.  State,  10  Ark.  28,  60  4.  Lawson  v.  State,  10  Ark.  28,  50 
Am.  Dec.  238;  Lindsay  v.  Armfield,  Am.  Dec.  238;  St.  Louis,  etc.,  R.  Co. 
10  N.  C.  548,  14  Am.  Dec.  603 ;  Flet-  v.  Andrews,  102  Ark.  175,  143  S.  W. 
Cher  V.  Bradley,  12  Vt.  22,  36  Am.  1084,  Ann.  Cas.  1914A  304  and  note; 
Dec.  324.  French  v.  Snyder,  30  111.  339,  83  Am. 

Notes:  65  Am.  Dec.  94;  95  Am.  Dec.  Dec.  193;  Rector  v.  Hartt,  8  Mo.  448, 

425.  41  Am.  Dec.  650;   Cornelius  v.  Bur- 

2.  Laflm  v.  WiUard,  16  Pick,  ford,  28  Tex.  202,  91  Am.  Dec.  309. 
(Mass.)  64,  26  Am.  Dec.  629;  Cor-  See  infra,  par.  107.  See  also  Sheriffs. 
nelius  v.  Burford,  28  Tex.  202,  91  Am.  6.  Lawson  v.  State,  10  Ark.  28,  50 
Dec.  309.  Am.  Dec.  238.    See  infra,  par.  104. 

3.  See  infra,  par.  106. 
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on  the  lands  and  tenements  of  the  debtor  which  may  be  liable  to  satisfy 
the  judgment.®  Where,  however,  it  does  not  appear  that  the  officer 
knew  of  the  existence  of  the  personal  property  of  a  debtor  he  is  justi- 
fied in  levying  on  his  real  estate,  and  hence  where  an  execution  is 
about  to  be  levied  by  an  officer,  the  debtor,  if  he  has  personal  property, 
must  show  it,  or  oflierwise  the  officer  commits  no  wrong  by  levying 
on  the  land  in  the  first  instance.'  Moreover,  a  purchaser's  title  to 
land  cannot  be  affected  by  the  sheriff's  failure  to  seize  personal  prop- 
erty on  which  he  might  have  levied,  if  the  proceedings  were  regular 
in  other  respects,  the  debtor's  remedy  being  against  the  sheriff.®  A 
levy  on  realty,  in  preference  to  personalty,  is  not  a  matter  for  com- 
plaint on  the  part  of  the  plaintiff,  if  he  gets  his  judgment  satisfied.* 
Also  as  the  right  of  a  debtor  to  have  his  personal  property  taken  and 
sold  before  his  realty  is  intended  for  his  benefit,  there  is  no  reason 
why  he  may  not  waive  or  forfeit  it,*®  and  an  attempted  fraudulent 
conveyance  of  all  his  property  amounts  to  such  a  waiver.**  In  some 
jurisdictions,  however,  lands  are  not  considered  as  a  secondary  fund 
for  the  payment  of  debts  in  the  hands  of  the  debtor,  but  are  rendered 
equally  liable  with  his  personalty,  it  being  at  the  election  of  the  plain- 
tiff whether  he  will  seize  lands  or  goods,  unless  under  peculiar  circum- 
stances of  equity  he  shall  be  restrained  from  exercising  his  election, 
to  the  prejudice  of  an  alienee,  devisee,  or  heir.**  It  has  been  pro- 
vided by  statute  that  the  sheriff  has  power  to  seize  and  take  money 
in  execution  only  when  he  can  find  no  other  real  or  personal  estate 
of  the  defendant.^'  Under  a  writ  for  the  seizure  of  personal  property, 
it  has  been  held  that  real  property  cannot  be  seized,**  and,  to  justify 
the  seizure  of  a  fixture  under  such  a  writ,  facts  must  be  averred  to 
show  that  the  circumstances  of  the  attachment  to  the  land  were  such 
that,  in  law,  its  character  as  personal  property  was  not  changed.** 

102.  Joint  Executions. — Each  debtor  in  an  execution  is  liable  for 
the  whole  debt  in  solido,  and  hence,  it  has  been  said,  the  officer  levy- 
ing an  execution  is  not  bound  to  regard  any  equities  subsisting  between 

6.  Koehler  v.  Ball,  2  Kan.  160,  83  9.  Pratt  v.  Carter,  10  N.  C.  328,  14 
Am.  Dec.  451;  Norton  v.  Reardon,  67   Am.  Dec.  588. 

Kan.  302,  72  Pac.  861,  100  A.  S.  R.  10.  Smith  v.  RandaU,  6  Cal.  47,  65 

459 ;   Saunders  v.  Reilly,  105  N.  Y.  Am.  Dec.  475. 

12,  12  N.  E.  170,  59  Am.  Rep.  472;  11.  StanciU  v.  Branch,  61  N.  C.  306, 

Collais  V.  McLeod,  30  N.  C.  221,  49  93  Am.  Dec.  592. 

Am.  Dec.  376 ;  Gill  v.  State,  39  W.  Va.  12.  Hanson  v.  Barnes,  3  Gill  &  J. 

479,  20  S.  E.  568,  45  A.  S.  R.  928,  (Md.)  359,  22  Am.  Dec.  322. 

26  L.R.A.  655.  13.  Rudy  v.  Com.,  35  Pa.  St.  166, 

7.  McCoy  V.  Beard,  9  N.  C.  377,  96  78  Am.  Dec.  330.  See  supra,  par.  4. 
Am.  Dec.  773;  Stancill  v.  Branch,  61  14.  Thompson  v.  Chauveau,  7  Mart. 
N.  C.  306,  93  Am.  Dec.  592.  N.  S.  (La.)  331,  18  Am.  Deo.  246. 

8.  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  15.  West  v.  Hayes,  120  Ala.  92,  23 
(Ky.)  280,  13  Am.  Dec.  161;  Sydnor  So.  727,  74  A.  S.  R.  24. 

V.  Roberts,  13  Tex.  598,  65  Am.  Dec. 
84. 
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the  debtors  themselves,  or  between  the  debtors  and  their  other  credit- 
ors.^* He  is  therefore  not  ordinarily  required  to  satisfy  a  joint  execu- 
tion out  of  the  joint  property  of  the  execution  debtors,  or  out  of  the 
separate  property  of  each  debtor,  but  he  may  satisfy  such  an  execution 
out  of  the  joint  property  or  out  of  the  separate  property  of  any  one 
or  more  of  the  debtors.^'  Where  an  officer  having  an  execution 
against  several  debtors  levies  it  on  the  land  of  one  of  them,  although 
such  debtor  offers  to  expose  to  him  the  personal  property  of  his 
co-debtors,  the  debtor  whose  land  is  so  levied  on  cannot  maintain  an 
action  against  the  officer  for  levying  on  the  land,  or  for  falsely  return- 
ing that  the  execution  debtors  had  neglected  to  expose  personal  prop- 
erty sufficient  to  satisfy  the  execution.^^ 

103.  Commingled  Goods.— 'If  the  goods  of  a  stranger  are  in  the 
possession  of  a  debtor,  and  so  mixed  with  the  debtor's  goods  that  the 
officer,  on  due  inquiry,  cannot  distinguish  them,  the  whole  mass  is 
subject  to  a  levy  under  an  attachment  or  execution  and  the  owner  can 
maintain  no  action  against  the  officer  for  taking  them  until  notice, 
and  a  demand  of  his  goods,  and  a  refusal  or  delay  of  the  officer  to 
redeliver  them,  after  they  have  been  definitely  pointed  out  to  him.^* 
The  reason  of  the  rule  may  be  found  in  the  doctrine  of  estoppel,  the 
courts  holding  that  if  the  stranger  fails  to  distinguish  his  property 
he  is  estopped  from  afterwards  asserting  that  the  levy  was  wrongf ul,** 
and  the  rule  obtains  whether  a  person  mingles  his  own  goods  with 
those  of  a  debtor,  and  refuses  to  separate  them  at  the  request  of  an 
officer  having  an  execution  against  the  debtor,*  or  the  debtor's  goods 
are  mixed  with  those  of  a  third  person,  without  such  person's  knowl- 
edge.^ In  the  latter  case  if  the  stranger  is  absent  and  therefore  unable 
to  identify  his  portion  of  the  mixed  goods  at  the  time  of  the  levy,  the 
officer  may  nevertheless  levy  on  the  whole,  and  may  hold  the  same 
until  the  stranger  identifies  his  goods  and  demands  a  redelivery.'  On 
the  other  hand,  it  has  been  held  that  if  a  deed  of  trust  to  secure  in- 
debtedness conveys  all  of  a  stock  of  goods,  with  which  other  goods 
are  afterward  commingled  without  the  consent  or  fault  of  the  trustee, 

16.  Qiegg  v.  Crawford,  4  Ala.  180,  Utah  126,  86  Pac.  869,  11  Ann.  Cas. 
37  Am,  Dec.  739 ;  Warren  v.  Edgerton,  23. 

22  Vt.  199,  54  Am.  Deo.  66.  Note :  18  Ann.  Cas.  948,  949. 

17.  Boot  V.  Wagner,  30  N.  Y.  9,  86       20.  Note :  18  Ann.  Cas.  949. 

Am.  Dec.  348;  Saunders  v.  Reilly,  105  1.  McCausey   v.    Hoek,    159   Mich. 

N.  Y.  12,  12  N.  E.  170,  59  Am.  Rep.  570,  124  N.  W.  570,  18  Ann.  Cas.  945 

472.  and  note;  Robinson  v.  Holt,  39  N.  H. 

18.  Warren  v.  Edgerton,  22  Vt.  199,  557,  75  Am.  Dec.  233. 

54  Am.  Dec.  66.  2.  Lewis  v.  Whittemore,  5  N.  H.  364, 

19.  Overby  v.  McGee,  15  Ark.  459,  22  Am.  Dec.  466.  See  generally,  Con- 
63  Am.  Dec  49;  Bond  v.  Ward,  7  fusion  of  Goods,  vol.  5,  p.  1049  et 
Mass.  123,  5  Am.  Dec.  28;  Shnmway  seq. 

▼.  Rutter,  8  Pick.    (Mass.)    443,  19       3.  Note:  18  Ann.  Cas.  949. 
Am.  Dec.  340;  Johnson  v.  Emery,  31 
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and  a  levy  is  subsequently  made  on  the  whole  and  an  action  com- 
menced by  the  trustee  to  recover  the  property,  the  burden  is  not  on 
him  to  pick  out  the  property  included  in  the  deed,  but  on  the  con- 
trary, that  burden  must  be  assumed  by  the  levying  officer,  and  on 
his  failing  to  do  so,  the  trustee  may  recover  the  possession.* 

104.  Right  of  Judgment  Debtor  to  Designate  Property  on  Which 
Levy  Is  to  Be  Made. — ^In  many  jurisdictions  it  is  provided  by  statute 
that  the  sheriff  shall,  whenever  practicable,  before  he  levies  an  execu- 
tion notify  the  judgment  debtor  that  he  has  such  execution  in  his 
hands,  whereupon  such  debtor  has  the  privilege  of  selecting  the  prop- 
erty which  the  officer  shall  levy  on,  if  it  is  sufficient  to  satisfy  the 
execution.*  A  failure,  however,  by  the  judgment  debtor  to  select  the 
property  to  be  levied  on  will  not  justify  the  oflBcer  in  making  an 
excessive  levy.®  If,  however,  a  defendant  after  being  notified  of  an 
execution  neglects  or  refuses  to  make  a  selection  of  property,  the 
officer  may  proceed  to  levy  on  any  of  his  property  not  specifically 
exempt,  and  sell  it,  regardless  of  any  claim  the  defendant  may  subse- 
quently set  up  to  such  property  as  having  been  selected  by  him.' 
And  a  sheriff's  levy,  where  the  defendants  in  execution  refuse  to 
point  out  property,  is  not  invalidated  by  his  receiving  a  designation  of 
property  from  one  having  no  right  to  point  it  out,  if  the  levy  is  other- 
wise good.®  If  the  defendant  is  absent  from  the  county  while  the 
sheriff  has  an  execution  in  his  lands  for  service,  and  cannot  therefore 
be  notified,  it  is  the  latter's  duty  to  make  a  levy  on  all  of  the  defend- 
ant's property  not  specifically  exempt,  and  the  defendant  may  there- 
after make  his  selection  of  the  very  property  levied  on  precisely  as  he 
might  have  done  before  the  levy,  provided  it  was  such  in  quality  and 
value  as  he  might  have  selected  before  the  levy.  But  in  such  case,  the 
defendant  should  surrender,  or  offer  to  surrender,  an  amount  of  other 
property  sufficient  to  satisfy  the  execution ;  and  neglecting  to  do  this, 
the  officer  may  proceed  with  the  sale.®  A  defendant  in  execution 
desiring  a  levy  on  a  particular  tract  should  show  the  officer  all  his 
evidences  of  title,  and  the  officer  is  not  bound  to  notice  loose  mem- 
oranda of  title.*® 

105.  Selection  of  Exempted  Property. — It  is  well  established  that 
the  debtor  has  the  right,  even  where  the  statutes  do  not  expressly  so 
provide,  to  select  the  property  which  he  will  retain  as  exempt  from 
attachment  or  execution,  where  he  has  more  property  of  the  exempt 

4.  Weaver  v.  Neal,  61  W.  Va.  57,  7.  People  v.  Palmer,  46  IlL  398,  95 
55  S.  E.  909,  123  A.  S.  R.  972.  Am.  Dec.  418.  • 

5.  Trapnall  v.  Richardson,  13  Ark.  8.  Sydnor  v.  Roberts,  13  Tex.  598, 
543,  58  Am.  Dec.  338;  People  v.  Pal-  65  Am.  Dee.  84. 

mer,  46  III.  398,  95  Am.  Dec.  418.  9.  People  v.  Palmer,  46  IlL  398,  95 

6.  St.  Louis,  etc.,  R.  Co.  v.  Andrews,   Am.  Dec.  418. 

102  Ark.  175,  143  S.  W.  1084,  Ann.       10.  Bcaird  v.  Foreman,  Breese  (111.) 
Cas.  1914A  304.     See  infra,  par.  107.   385,  12  Am.  Dec.  197. 
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class  in  number  or  value  than  he  is  entitled  to  claim  as  exempt.*' 
This  right  is  also  expressly  granted  by  statute  in  many  of  the  states. 
While  an  oflBcer,  therefore,  in  levying  on  property,  any  portion  of 
which  is  exempt  by  law,  has  a  right  to  retain  the  property  for  a  reason- 
able length  of  time  to  make  an  inventory  and  appraisement  and  to 
permit  the  defendant  to  claim  his  exemption,  he  becomes  a  trespasser 
ab  initio  in  unreasonably  depriving  him  of  the  opportunity  to  make 
a  selection  of  his  exempt  property  or  refusing  to  recognize  his  right 
to  property  clearly  exempt.^^  A  person  having  a  right  of  action 
against  an  officer  for  attaching  property  by  law  exempt  from  seizure 
does  not  lose  or  waive  such  right  by  merely  declaring  to  a  third  person 
that  he  did  not  care  for  the  things  taken  by  the  sheriflp,  that  the 
creditor  might  have  them  and  welcome,  but  that  he  would  take  good 
care  that  he  got  no  more,  where  no  consideration  was  paid  by  the 
creditor  or  officer,  and  neither  of  them  had,  at  the  time,  any  knowl- 
edge that  such  declaration  had  been  made ;  nor  does  it  make-  any 
difference  that  the  creditor  afterwards  heard  of  the  declaration,  and 
in  consequence  proceeded  to  sell  the  property  attached,  especially 
when  such  sale  was  made  after  the  debtor  brought  his  action.^' 

106.  Officer's  Liability  for  Failure  to  Make  Levy. — The  law  requires 
at  least  reasonable  diligence  of  a  sheriff  or  other  officer  in  levying 
an  execution  or  attachment,  and  he  is  liable  for  not  levying  on  the 
debtor's  goods  when  in  his  power,  if  a  loss  result  to  the  creditor  by 
his  neglect.**  The  fact  that  he  is  informed  that  personal  property 
found  in  the  defendant's  possession  is  not  the  property  of  the  defend- 
ant will  not  exempt  him  from  liability  for  not  levying  an  execution 
on  it,  if  it  afterwards  appears  that  the  property  at  the  time  was  the 
property  of  the  defendant.**  So,  the  plaintiff's  release  of  a  levy  on 
property  claimed  by  a  third  person,  who  interposes  his  claim  to  try 
the  right  of  property,  does  not  exempt  the  sheriff  from  neglect  to 
make  the  execution  out  of  property  which  in  fact  belongs  to  the 
defendant.**  If,  therefore,  a  sheriff  fails  to  make  a  levy  on  the  per- 
il. Oliver  v.  Wilson,  8  N.  D.  690,  Palmer,  46  111.  398,  95  Am.  Dec.  418 
80  N.  W.  757,  73  A.  S.  R.  784;  Par-  and  note;  Bond  v.  Ward,  7  Mass.  123, 
sons  V.  Evans,  44  Okla.  751,  145  Pac.  5  Am.  Dec.  28;  Dunlap  v.  Berry,  4 
1122,  L.R.A.1915D  381  and  note.  See  Scam.  (111.)  327,  39  Am.  Dec.  413; 
also  Exemptions,  vol.  11,  p.  549,  550.  Garrett  v.  Hamblin,  11  Smedes  &  M. 

12.  Hutchinson  v.  Whitmore,  90  (Miss.)  219,  49  Am.  Dec.  53;  Ran- 
Mich.  255,  51  N.  W.  451,  30  A.  S.  R.  lett  v.  Blodgett,  17  N.  H.  298,  43  Am. 
431;  Stem  v.  Riches,  111  Wis.  591,  87  Dec.  603;  Spangler  v.  Com.,  16  Sorpr. 
N.  W.  555,  87  A.  S.  R.  892.  &  R.  (Pa.)  68,  16  Am.  Dec.  548;  Hall 

13.  Rice  V.  Chase,  9  N.  H.  178,  32  v.  Brooks,  8  Vt.  485,  30  Am.  Dec.  485. 
Am.  Dec.  346.  See  generally,  Sheripps. 

14.  Smith  V.  Heineman,  118  Ala.  15.  People  v.  Palmer,  46  111.  398, 
195,   24   So.   364,  72   A.   S.   R.   150;   95  Am.  Dec.  418. 

Hargrave  v.  Penrod,  Brecse  (III.)  401,       16.  Poe  v.  Dorrah,  20  Ala.  288,  66 
12  Am.  Dec.  201  and  note;  People  v.   Am.  Dec.  196. 
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sonal  property  in  the  possession  of  the  defendant,  he  can  only  dis- 
charge himself  from  liability  by  showing  that  the  property  was  not 
subject  to  levy,  and  the  onus  probandi  is  on  the  officer.^'  Nor  is  a 
sheriff  excused  for  failing  to  levy  on  land  on  which  the  plaintiff 
directs  him  to  levy  by  the  fact  that  the  land  is  encumbered  by  a 
mortgage  sufficient  to  cover  its  whole  value. ^®  It  is  no  defense  to 
an  action  against  a  sheriff  for  failure  to  make  a  sufficient  levy  that 
he  believed  the  property  levied  on  was  sufficient  to  satisfy  the  execu- 
tion ;  but  he  must  use  the  diligence  of  prudent  men  in  the  manage- 
ment of  their  own  affairs,  and  must  levy  on  enough  property  to  allow 
for  the  sacrifice  usually  incident  to  forced  sales;  it  being  not  suffi- 
cient for  him  in  determining  its  value  to  be  guided  solely  by  the 
price  demanded  for  it  when  sold  privately.^'  A  sheriff  is  not,  how- 
ever, answerable  because  property  seized  does  not  remain  sufficient 
until  sale  to  satisfy  the  debt,  where  he  made  a  levy  on  property  suffi- 
cient to  satisfy  it  and  the  costs,  if  after  a  lapse  of  time  and  delay, 
over  which  he  had  no  control,  the  property  decreased  in  value  and 
failed  to  sell  for  a  sum  sufficient  to  satisfy  the  plaintiff's  demand.-® 
107.  Excessive  Levies. — The  amount  of  property  which  an  officer 
may  levy  on  and  sell  by  virtue  of  an  execution  is  not  defined  by  law, 
but  it  is  confided  to  the  sound  discretion  of  the  officer  to  levy  on  and 
sell  only  such  an  amount  as  will  satisfy  the  execution,  having  ref- 
erence to  the  convenience  of  division  or  separation  of  property  for 
such  purpose,*  and  it  has  been  held  that  an  excessive  seizure  under 
execution  of  a  defendant's  property  is  a  fraud  on  his  rights  and  void.* 
This  statement  must,  however,  be  taken  as  subject  to  the  qualification 
that  ''excessive"  as  applied  to  a  levy  means  in  excess  of  the  limits  of 
the  officer's  reasonable  discretion,  as  it  is  of  course  impracticable  for 
an  officer  always  to  know  the  precise  quantity  of  land  or  other  prop- 
erty necessary  to  satisfy  an  execution,  and  hence,  if  he  should  levy 
on  and  sell  a  little  more  than  enough  to  satisfy  an  execution,  his 
proceedings  would  not  on  that  account  be  nugatory ;  but  in  executing 

17.  Monmouth  Second  Nat.  Bank  v.  309.     See  supra,  par.  100. 

Gilbert,  174  111.  485,  51  N.  E.  584,  66  2.  Fortin  v.  Sedgwick,  133  la.  233, 

A.  S.  B.  306;  Coville  v.  Bentley,  76  110  N.  W.  460,  12  Ann.  Cas.  337  and 

Mich.  248,  42  N.  W.  1116,  15  A.  S.  note;   WiUiamson  v.  White,  101  Ga. 

R.  312  and  note.  276,  28  S.  E.  846,  65  A.  S.  R.  302 ; 

18.  Lawson  v.  State,  10  Ark.  28,  50  Forbes  v.  Hall,  102  Ga.  47,  28  S.  E. 
Am.  Dec.  238.  915,  66  A.   S.   R.   152;   Patterson  v. 

19.  French  v.  Snyder,  30  111.  339,  Cameal,  3  A.  K.  Marsh.  (Ky.)  618, 
83  Am.  Deo.  193.  13  Am.  Dec.  208. 

20.  Lawson  v.  State,  10  Ark.  28,  It  has  been  held  that  although  the 
50  Am.  Dec.  238;  Governor  v.  Carter,  levy  of  an  execution  for  a  sum  exceed- 
10  N.  C.  328,  14  Am.  Dec.  588.  ing   the  amount   of   the  judgment  is 

1.  Humphry  v.  Beeson,  1  G.  Greene  void,  a  levy  on  real  estate  which  in- 
(la.)  199,  48  Am.  Dec.  370;  Cornelius  eludes  the  officer's  fees  and  charges 
v.  Burford,  28  Tex.  202,  91  Am.  Dec.   not  authorized  by  law  is  valid,  since 
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a  levy  an  officer  must  be  restrained  by  reasonable  bounds.*  Thus, 
where  land  had  been  levied  on  and  set  off  for  the  sum  of  a  few  cents 
in  excess  of  the  amount  stated  in  the  execution,  the  proceedings  were 
held  valid,  the  excess  being  within  the  maxim  de  minimis  non  curat 
lex.*  Moreover,  a  levy  is  not  excessive,  the  sale  of  which  is  insuffi- 
cient to  satisfy  the  execution.*  One  who  attacks  a  levy  as  void  for 
excessiveness  carries  the  burden  of  sustaining  his  contention.*  It  can- 
not be  said  that  a  levy  is  unreasonable  or  unnecessary,  no  matter 
how  great  the  value  of  the  property  taken  may  be,  if  the  judgment 
debtor  owns  no  other  property  within  the  jurisdiction  on  which  a  levy 
could  be  made  by  the  officer  holding  the  execution,  and  the  property  . 
is  of  such  a  character  that  it  cannot  be  separated.'  Similarly,  the 
mere  fact  that  the  value  of  real  estate  levied  on  may  be  considerably 
more  than  the  amount  of  the  execution  Will  not  necessarily  show  that 
the  levy  is  excessive,  as  the  property  must  be  such  as  to  be  reason- 
ably capable  of  subdivision  and  sale,  so  as  to  realize  the  amount  of 
the  execution.*  But  a  levy  is  excessive  where  it  is  made  on  different 
lots  of  land  and  dwelling  houses  which  are  easily  capable  of  sub- 
division and  are  worth  nearly  twenty  times  the  amount  of  the  fieri 
facias.*  Incumbrances  proved  to  be  on  land  are  also  to  be  consid- 
ered in  determining  whether  a  levy  is  excessive.^*  The  question  of 
the  reasonable  divisibility  of  property  taken  and  the  excessiveness  of 
a  levy  thereon  should  be  submitted  to  a  jury.^^  A  defendant  in  exe- 
cution pointing  out  the  whole  of  a  tract  to  be  levied  on  and  sold 
under  the  execution  is  estopped  to  deny  the  title  of  the  purchaser 
on  the  ground  that  the  levy  was  excessive,^*  nor  can  a  defendant  in 
execution  or  one  claiming  under  him  complain  that  an  execution 
sale  is  void  on  the  ground  that  the  levy  and  sale  embraced  more 

the  creditor  has  no  control  over  the  6.  Ingram  v.  Belk,  2  Strob.  L.  (S. 

acts  or  fees  of  the  ofl&cer  in  such  a  C.)  207,  47  Am.  Dec.  691. 

case,  and  ought  not  to  suffer  by  his  6.  Bridger  v.  Exchange  Bank,  126 

official  misconduct.    Glidden  v.  Chase,  Ga.  821,  56  S.  E.  97, 115  A.  S.  B.  118, 

35  Me.  90,  56  Am.  Dec.  690  and  note.  8  L.R.A.(N.S.)  463. 

3.  Humphry  v.  Beeson,  1  G.  Greene  7.  St.  Louis,  etc.,  Ry.  Co.  v.  An- 
(la.)  199,  48  Am.  Dec.  370;  Walker  drews,  102  Ark.  175,  143  S.  W.  1084, 
V.  Lovell,  28  N.  H.  138,  61  Am.  Dec.  Ann.  Cas.  1914A  304  and  note. 

605.  8.  Bridger  v.  Exchange  Bank,  126 

4.  Huntington  v.  Winchell,  8  Conn.  Ga.  821,  56  S.  E.  97,  U5  A.  S.  E.  118, 
45,  20  Am.  Dec.  84;  Dwmel  v.  Soper,  8  L.R.A.(N.S.)  463. 

32  Me.  119,  52  Am.  Dec.  643.     But  9.  Forbes  v.  Hall,  102  Ga.  47,  28 

compare  Pickett  v.  Breckenridge,  22  S.  E.  915,  66  A.  S.  R.  152. 

Pick.   (Mass.)  297,  33  Am.  Dec.  745,  10.  Baker  v.   Cleffer,  26  Tex.  629, 

wherein  it  was  held  that  an  excess  of  84  Am.  Dec.  591. 

three  dollars  in  the  appraised  value  11.  Bridger  v.  Exchange  Bank,  126 

of  land   set  off  under  an  execution,  Ga.  821,  56  S.  E.  97. 115  A.  S.  R.  118, 

exclusive   of   incumbrances,   over   the  8  L.R.A.(N.S.)  463;  Baker  v.  Clepper, 

amount  of  the  execution,  which,  with  26  Tex.  629,  84  Am.  Dec.  591. 

the    costs,    was    nearly    fifty    dollars,  12.  Cornelius   v.   Burford,   28   Tex. 

avoided  the  levy.  203,  91  Am.  Dec.  309. 
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property  than  the  defendant  owned. ^'  According  to  some  decisions^ 
excessive  levies,  although  important  in  point  of  amount,  do  not  on 
that  account  avoid  the  entire  levy,  but  the  debtor  may,  if  aggrieved 
thereby,  obtain  redress  by  application  to  a  court  of  chancery.^*  So, 
where  an  excessive  levy  is  made  through  an  error  of  the  clerk  in 
making  computation  of  the  amount  due,  without  any  intentional 
wrong  on  the  part  of  the  creditor,  the  levy  will  not  be  held  void 
on  that  account,  but  the  creditor,  his  heir  or  representative,  on  dis- 
covering the  mistake,  may  come  into  a  court  of  equity  and  make 
full  compensation  for  the  wrong  done,  by  refunding  to  the  debtor 
the  amount  of  the  excess  levied,  with  interest  from  the  time  of  the 
levy ;  or  by  relinquishing  so  much  of  the  property  levied  on  as  would 
be  equal  to  the  excess  levied.**^  On  the  contrary,  it  has  been  held 
that  one  who  complains  of  an  excessive  levy  on  his  lands  should 
move  for  reHef  in  the  court  from  which  the  execution  issued,  instead 
of  proceeding  by  bill  in  equity.^®  Similarly  it  has  been  ruled  that 
an  execution  which  directs  the  levy  of  more  money  than  the  judg- 
ment calls  for  is  voidable  merely,  and  hence  will  not  be  set  aside, 
but  will  be  amended  to  agree  with  the  judgment,  on  the  application 
of  the  parties  or  either  of  them.*' 

Inventory  and  Appraisement 

108.  Necessity  of  Inventory. — According  to  one  view  to  prevent  a 
dissolution  of  an  attachment  or  an  execution  the  property  levied  on 
must  in  due  season  be  inventoried.*^  In  other  cases,  however,  it  has 
been  intimated  that  while  it  is  proper  it  is  not  always  necessary  that 
an  inventory  should  be  taken.*'  In  some  jurisdictions  the  statutes 
clearly  make  it  the  duty  of  the  levying  officer  to  inventory  property 
at  the  place  where  it  is  levied  on,  if  there  is  a  reasonable  demand 
therefor  by  the  defendant,  and  make  such  inventory  and  the  required 
appraisement  of  the  property,  and  subsequent  recognition  of  the  rights 
of  the  defendant  to  the  articles  selected  as  exempt,  essential  to  the 
validity  of  the  levy.*® 

109.  Necessity  of  Appraisement. — The  statutes  in  many  jurisdic- 
tions either  provide  that  no  estate  in  land  shall  be  taken  on  execution 

13.  Conley  v.  Redwine,  109  Ga.  640,  9  Am.  Dec.  39. 

35  S.  E.  ^2,  77  A.  S.  R.  398.  19.  Beekman  v.  Lansing,  3   Wend. 

14.  Huntington  v.  Winchell,  8  Conn.  (N.  Y.)  446,  20  Am.  Dec.  707;  Hag- 
45,  20  Am.  Dee.  84.  gerty  v.   Wilber,  16  Johns.    (N.  Y.) 

15.  Avery  v.  Bowman,  40  N.  H.  453,  287,  8  Am.  Dec.  321. 

77  Am.  Dec.  728.  20.  Green  v.  Coit,  81  Ohio  St.  280, 

16.  Campau   v.    Godfrey,   18   Mich.  90  N.  E.  794,  135  A.  S.  R.  784;  Stern 
27,  100  Am.  Dec.  133.  v.  Riches,  111  Wis.  591,  87  N.  W.  555, 

17.  Hunt  V.  Loucks,  38  Cal.  372,  99  87  A.  S.  R.  892.    As  to  necessity  for 
Am.  Dec.  404.  appraisement,     see     next     succeeding 

18.  Odiome  v.  Colley,  2  N.  H.  66,  paragraph. 
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except  at  its  true  value  ^  or  for  the  purpose  of  protecting  the  defend- 
ants in  execution  against  an  undue  and  ruinous  sacrifice  of  their 
property,  they  make  it  the  duty  of  a  levying  officer  to  cause  land 
levied  on  to  be  appraised  at  some  time  before  saJe,^  and  in  some  cases 
the  appraisement  law  prohibits  a  sale  on  final  process  unless  the  prop- 
erty will  bring  a  certain  proportion,  as  for  instance  two-thirds  of  its 
appraised  value.'  Likewise,  in  some  jurisdictions  it  seems  that  an 
appraisement  of  personalty  seized  on  execution  or  attachment  is  neces- 
^sary.*  Where  it  is  the  rule  that  no  estate  in  land  can  be  taken  on 
execution,  unless  at  its  "true  value,"  if  the  estate  is  one  less  tlian  a 
fee  simple,  the  appraisers  must  be  informed  of  its  nature  and  extent 
before  they  can  be  in  a  position  to  make  an  estimate,  and  the  estate 
must  also  be  of  such  a  character  that  its  value  can  then  be  deter- 
mined with  reasonable  precision.  In  other  words,  an  interest,  the 
true  value  of  which  canno*  be  ascertained,  cannot  be  taken  on  execu- 
tion.* As  a  general  rule  the  provisions  of  an  appraisemfot  law  must 
be  strictly  observed.  Thus,  it  has  been  held,  a  failure  to  appraise 
land  on  the  day  of  sale,  under  execution,  as  required  by  the  plain 
terms  of  the  statute,  is  not  obviated  by  a  previous  appraisement,  and 
renders  the  sale  irregular,  erroneous,  and  voidable,  but  not  void.' 
It  has  been  held,  however,  that  a  defendant  in  execution  may  estop 
himself  from  impeaching  a  sheriff's  sale  by  previous  consent  to  dis- 
pense with  an  inquisition  or  by  a  subsequent  neglect  to  make  objec- 
tions to  the  proceedings.'  On  the  other  hand,  it  has  been  ruled  that 
while  the  jright  to  the  benefit  of  an  appraisement  law  may  be  waived 

1.  Smith  v.  Gilbert,  71  Conn.  149,  which  prohibits  a  sale  on  final  process, 
41  Atl.  284,  71  A.  S.  R.  163.  unless  the  property   will   bring  two- 

2.  Gantly  v.  Ewing»  3  How.  707,  11  thirds  of  its  appraised  value,  is  such 
U.  S.  (L.  ed.)  794;  Lawson  v.  State,  a  material  change  in  the  terms  of  an 
10  Ark.  28,  60  Am.  Dec.  238;  Punder-  execution  law  authorizing  an  uncon- 
son  V.  Brown,  1  Day  (Conn.)  93,  2  ditional  sale  that  it  cannot  be  con- 
Am.  Dec.  53 ;  Knight  v.  Whitman,  6  stitutionally  upheld,  so  far  as  it  affects 
Bush  (Ky.)  51,  99  Am.  Dec.  652;  contracts  executed  prior  to  its  enact- 
Swift  V.  Guild,  94  Me.  436,  47  Atl.  ment.  It  is  an  impairment  by  the 
912,  80  A.  S.  R.  406;  Commercial  state  of  the  obligation  of  contracts 
Bank    v.   Western   Reserve   Bank,   11  already  in  existence. 

Ohio   444j  38  Am.  Dec.  739;  Ayres  v.  4.  Collier   v.    Stanbrough,   6    How. 

Duprey,  27   Tex.   593,  86   Am.   Dec.  14,  12  U.  S.   (L.  ed.)   324;  Green  v. 

657.  Colt,  81  Ohio  St.  280,  90  N.  E.  794, 

3.  Smith  V.  Cockrill,  6  WaU.  756,  135  A.  S.  R.  784;  Stem  y.  Riches,  111 
18  U.  S.  (L.  ed.)  973;  Rosier  v.  Hale,  Wis.  591,  87  N.  W.  555,  87  A.  S.  R. 
10  la.   470,  77  Am.  Dec  127;   Hef-  892. 

ferlin  v.  Linsinderfer,  2  Kan.  401,  85  5.  Smith  v.  Gilbert,  71  Conn.  149, 

Am.  Dec.  593.  41  Atl.  284,  71  A.  S.  R.  163. 

Compare  Collier  v.   Stanbrough,  6  6.  Ayres  v.  Duprey,  27  Tex.  593,  86 

How.  14,  12  U.  8.   (L.  ed.)   324,  as  Am.  Dec.  657. 

to  personalty.  7.  Spragg   v.    Shriver,   25   Pa.    St 

In  Rosier  v.  Hale,  supra,  however,  282,  64  Am.  Dec.  698  and  note. 
it  was  held  that  an  appraisement  law 
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by  the  debtor  the  waiver,  in  such  ease,  must  be  in  a  more  solemn 
and  authentic  form  than  that  of  a  mere  promissory  note,  and  hence, 
a  stipulation  in  such  a  note  that  the  property  of  the  debtor  shall 
be  sold  without  the  benefit  of  appraisement,  in  the  event  of  non- 
payment at  maturity,  is  one  which  will  not  be  enforced  by  courts.* 
The  shares  of  joint  debtors  holding  an  estate  in  common  need  not 
be  appraised  separately.*  Where,  however,  an  undivided  part  of  real 
estate  is  set  off  by  appraisers  under  execution  they  need  only  appraise  j. 
the  fraction  so  set  off.^^  Accordingly  a  levy  on  real  estate  is  not 
defective  because,  an  appraisement  of  the  undivided  portion  set  off 
to  the  creditor  is  not  made  at  the  same  rate  at  which  the  whole  estate 
is  appraised,  if  the  statute  does  not,  in  such  cases,  require  appraise- 
ment of  the  whole  estate,  for  the  latter  being  unnecessary  must  be 
treated  as  surplusage.^^  But  a  statute  authorizing  appraisers  in  deter- 
mining a  judgment  debtor's  interest  in  land  for  the  purpose  of  judi- 
cial sale  to  deduct  the  amount  of  all  liens  does  not  confer  authority 
to  deduct  a  part  of  the  Hens,  or  apportion  them  on  the  several  parcels 
of  the  entire  tract,  to  determine  his  interest  in  any  one  parcel.^*  The 
valuation  of  appraisers  of  property  seized  on  execution,  or  attach- 
ment under  the  statute,  is  not  conclusive  as  to  the  value  of  the  prop- 
erty levied  on  and  it  in  no  respect  lessens  or  increases  the  responsi- 
bility of  the  sheriff.^'  But  it  seems  an  inventory  of  goods,  made  by 
the  sheriff  who  levied  an  attachment  on  them,  is  admissible  as  evi- 
dence, in  connection  with  his  oral  testimony,  as  tending  to  show  the 
value  of  the  goods.** 

110.  The  Appraisers. — It  is  generally  provided  by  law  that  the 
value  of  property  levied  on  is  to  be  ascertained  by  an  estimate  made 
by  the  required  number  of  disinterested  freeholders,**  usually  three,^* 
who  are  generally  sworn  faithfully  and  impartially  to  make  the  ap- 
praisement.*' It  has  been  decided  that  an  appraiser  must  have  a 
freehold  and  be  a  resident  in  the  county  where  the  land  to  be  ap- 
praised hes;  and  a  return  that  the  appraisers  were  "freeholders  in 
the  county"  was  held  not  sufficient,  because  there  was  nothing  in  the 

8.  Levicks  v.  Walker,  16  La.  Ann.  4  So.  1,77,  7  A.  S.  R.  23. 

246,  77  Am.  Dec.  187.  16.  Knight    v.    Whitman,    6    Bush 

9.  Dwinel  v.  Soper,  32  Me.  119,  62    (Ky.)  61,  99  Am.  Dec.  652  (holding 
Am.  Dec.  643.  two   appraisers   sufficient) ;    Ames   v. 

10.  Brinley     v.     Mann,     2     Cash.  Parrott,  61  Neb.  847,  86  N.  W.  603, 
(Mass.)  337,  48  Am.  Dec.  669.  87  A.  S.  R.  536. 

11.  Symonds  v.  Harris,  61  Me.  14,  16.  Smith  v.  Gilbert,  71  Conn.  149, 
81  Am.  Dec.  653.  41  Atl.  284,  71  A.  S.  R.  163. 

12.  Fraaman  v.  Fraaman,  64  Neb.  17.  Symonds  v.  Harris,  51  Me.  14, 
472,  90  N.  W.  245,  97  A.  S.  R.  650.  81  Am.  Dec.  553;  Swift  v.  Guild,  94 

13.  Lawson  v.  State,  10  Ark.  28,  60  Me.  436,  47  Atl.   912,  80   A.  S.  R. 
Am.  Dec.  238.  406. 

14.  Roswald  v.  Hobbie,  85  Ala.  73, 
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terms  which  imported  that  they  were  residents  in  the  county.**  The 
qualification  of  appraisers  may  be  shown  either  by  the  appraiser's 
certificate,  or  by  the  officer's  return,  where  the  statute  requiring  prop- 
erty levied  on  to  be  valued  before  sale  does  not  require  the  certificate 
of  the  officer  who  qualifies  the  appraisers  to  ajccompany  the  written 
appraisement.**  In  most  jurisdictions  the  judgment  debtor  is  per- 
mitted to  choose  at  least  one  of  the  appraisers,  the  judgment  creditor 
choosing  a  second  ismd  the  officer  selecting  a  third. ^^  It  has  been 
held,  however,  that  a  statute  making  it  the  duty  of  an  officer  to 
cause  land  levied  on  to  be  valued  before  sale  gives  no  absolute  right 
to  the  plaintiff  or  the  defendant  to  select  an  appraiser;  and  if  the 
oflBcer  permits  this,  it  is  merely  a  courtesy  on  his  part,  and  not  the 
discharge  of  a  legal  duty.*  An  officer  is  of  course  excused  from 
calling  on  the  debtor  to  choose  an  appraiser  where  the  record  shows 
that  such  debtor  resides  without  the  state  and  that  there  is  no  attor- 
ney.* Also,  reasonable  notice  to  debtors  to  choose  an  appraiser  will 
be  presumed  by  the  court  from  the  sheriff's  return  that  such  notice 
was  given.' 

IV.  Effect  of  Levy 

111.  In  General. — ^A  legal  levy  on  personal  property  of  a  writ  of 
execution  or  attachment  valid  on  its  face  places  the  property  in  custodia 
legis,^  and  when  an  officer  has  so  taken  property  into  his  possession, 
he  has  a  special  property  therein,  which  cannot  be  interfered  with 
or  taken  away  by  another  officer  holding  another  process  against  the 
same  debtor.*  In  the  absence  of  fraud  and  statutory  Regulations,  a 
creditor  proceeding  by  execution  or  attachment  obtains  only  such 
rights  in  the  property  seized  as  his  debtor  had  at  the  time  of  the 
seizure,®  and  if,  at  that  time,  all  title  and  interest  therein  have  passed 
from  the  debtor  to  a  third  person,  the  attaching  creditor  gets  nothing 

18.  Rix  V.  Johnson,  6  N.  H.  520,  22  6.  Hepp  v.  Glover,  15  La.  461,  35 
Am.  Dec.  472.  Am.   Dec.   206;    Nail   v.    Granger,   8 

19.  Knight  y.  Whitman,  6  Bush  Mich.  450,  77  Am.  Dec.  462;  Fried- 
(Ky.)  51,  99  Am.  Dec.  652.  lander  v.  Ryder,  30  Neb.  783,  47  N. 

20.  Gilman  v.  Thompson,  U  Vt.  643,  W.  83,  9  L.R.A.  700 ;  Lipscomb  v. 
34  Am.  Dec.  714.  Condon,  56  W.  Va.  416,  49  S.  E.  392, 

1.  Lawson  v.  State,  10  Ark.  28,  60  107  A.  S.  R.  938,  67  L.R.A.  670. 
Am.  Dec.  238.  Compare  Holt  v.   Lucas,  77  Kan. 

2.  Gilman  v.  Thompson,  11  Vt.  643,  710,  96  Pac.  30,  127  A.  S.  R.  459,  17 
34  Am.  Dec.  714.  L.R.A.(N.S.)  203,  wherein  it  is  stated 

3.  Lawson  v.  State,  10  Ark.  28,  50  that  an  attaching  creditor  may  acquire 
Am.  Dec.  238.  greater  and  better  rights  to  mortgaged 

4.  Pitkin  v.  Bumham,  62  Neb.  385,  personal  property  belonging  to  his 
87  N.  W.  160,  89  A.  S.  R.  763,  55  debtor  than  the  debtor  himself  could 
L.R.A.  280  and  note.  claim  at  the  time  the  attachment  is 

6.  See  supra,  par.  37.  levied. 
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by  the  levy.'  A  judgment  or  attaching  creditor  does  iftt,  therefore^ 
by  the  levy  of  an  execution  or  attachment  put  himself  in  the  attitude 
of  a  bona  fide  purchaser,®  but  his  lien  atUiches  merely  to  the  interest 
of  the  judgment  debtor  and  to  nothing  more,  and  it  is  the  duty  of 
the  courts  to  protect  every  equity  belonging  to  other  persons.*  How- 
ever, any  levy  which  in  law  is  valid  as  against  the  defendant  in  the 
execution,  and  will  justify  a  sale  under  it,  will  operate  to  defeat  a 
subsequent  purchase,  though  bona  fide  and  for  a  valuable  considera- 
tion. A  bona  fide  purchaser  for  value  after  a  levy  of  an  attachment 
takes  the  title  subject  thereto.^^  After  a  levy  on  real  property  in  the 
possession  of  a  debtor,  he  cannot,  with  a  view  to  defeat  the  execution 
creditor,  transfer  the  possesion,  even  to  the  real  owner,  who  must 
pursue  his.  title  by  an  action  in  ejectment  against  the  purchaser  at 
the  sheriff's  saJe.*^  The  levy  of  an  execution  controls  the  subsequent 
proceedings  in  determining  what  passes  to  the  purchaser,  and  the 
sheriff  cannot  extend  or  sell  anything  beyond.^*  An  execution  cred- 
itor is  not  entitled  to  possession  and  rents  of  the  property  levied  on, 
before  sale  and  before  the  time  for  redemption  has  expired,  although, 
it  seems,  an  attaching  or  execution  creditor  has  an  insurable  interest 
in  the  property.**  The  rule  is  well  established  that  the  mere  levy 
of  an  execution  or  attachment  on  insured  prd^erty  without  an  actual 
change  of  possession  is  not  such  a  change  in  the  interest,  title,  or 
po.^session  as  will  avoid  a  policy  providing  that  such  change  will  work 
a  forfeiture.** 

112.  Creation  of  Lien. — ^An  execution  or  attachment  levied  on  goods 
of  a  debtor  is  unquestionably  a  security  for  the  debt.  It  is  a  direct 
appropriation  by  authority  of  law  of  specific  property  of  the  debtor, 
for  the  purpose  of  satisfying  the  demand,  and  the  lien  thereby  cre- 
ated is  substantial  and  enduring,  as  much  so  as  a  mortgage  or  a 
pledge.***     In  fact  at  common  law  the  rule  was  that  an  execution 

7.  National  Bank  v.  Western  Pac  12.  Grubb  v.  Guilford,  4  Watts 
R.   Co.,  157  Cal.  573,  108  Pac,  676,    (Pa.)  223,  28  Am.  Dec.  700. 

21  Ann.  Cas.  1391  and  note,  27  L.R.A.  13.  McLaughlin  v.  Park  City  Bank, 

(N.S.)  987;  Sanborn  v.  Kittredge,  20  22  Utah  473,  63  Pac.  589,  54  L.R.A. 

Vt.  632,  50  Am.  Dec.  58.  343. 

8.  Jones  v,  Chenault,  124  Ala.  610,  14.  See  Insuranob,  vol.  14,  p.  1124. 
27  So.  515,  82  A.  S.  R.  211 ;  Cleveland  15.  Martinovich  v.  Marsicano,  150 
Mach.  Works  v.  Lang,  67  N.  H.  348,  Cal.  597,  89  Pac.  333,  119  A.  S.  R. 
31  Atl.  20,  68  A.  S.  R.  675.  254;  Thorns  v.  Southard,  2  Dana  (Ky.) 

9.  Good  V.  Williams,  81  Kan.  388,  475,  26  Am.  Dec.  467;  Locke  v.  Cole- 
105  Pac.  433,  135  A.  S.  R.  392.  man,  2  T.  B.  Men.  (Ky.)  12,  15  Am.  ' 

10.  Butler  v.  Maynard,  11  Wend.  Dec.  118;  Hinds  v.  Scott,  11  Pa.  St. 
(N.  Y.)  548,  27  Am.  Dec.  100.  As  19,  51  Am.  Dec  506;  Humphrey  v. 
to  right  of  owner  to  isell  after  levy,  Hitt,  6  Grat.  (Va.)  509,  52  Am.  Dec 
see  infra,  par.  114.  133.    See  also  Attachment,  vol.  2,  p. 

11.  Feigenspan  v.  Driesigacker,  195  855  et  seq.;  Executions,  vol.  10,  pp. 
Pa.  St.  17,  45  Atl.  481,  78  A.  S.  R.  1261  et  seq.,  1260  et  seq. 

7U9. 
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was  a  lien  on  personal  property  from  the  time  of  its  issuance,  although 
there  was  no  levy.**  The  modem  rule,  however,  frequently  estab- 
lished by  statutory  enactments  is  that  an  attaching  or  execution  cred- 
itor has  no  lien  on  the  personal  property  of  his  debtor  until  it  is 
^izedon  execution.*'  Moreover,  not  only  does  an  execution  lien  take 
effect  from  the  date  of  the  levy  and  by  virtue  thereof,  but  it  is  con- 
fined to  the  execution  levied,  and  can  have  relation  to  no  other.*® 
Executions  on  personal  property,  duly  levied,  become  liens  in  the 
order  in  which  they  are  received  by  the  sheriflF.**  At  common  law 
neither  a  judgment  nor  an  execution  was  a  lien  on  land,  and  the 
method  of  applying  the  land  of  the  judgment  debtor  to  the  satisfac- 
tion of  a  judgment  was  by  means  of  a  writ  of  elegit,  whereby  the 
officer,  after  exhausting  the  personal  property,  could  seize  the  hind 
and  apply  the  rents  and  profits  of  one-half  thereof  on  the  writ.  The 
levy  of  an  execution  on  lands  creates  a  lien  where  none  previously 
existed  by  virtue  of  the  judgment*^  Where  no  judgment  or  attach- 
ment liens  exist,  a  levy  operates  on  real  property  as  it  does  on  per- 
sonal property;  that  is,  the  execution  first  served  has  priority.* 

113.  Levy  as  Satisfaction. — The  effect  of  a  levy  on  personal  prop- 
erty sufficient  in  value  to  satisfy  the  execution  has  been  considered 
by  many  judges  as  per  se  an  extinguishment  of  the  judgment,  and 
therefore  a  satisfaction  of  the  execution,^  especially  if  the  property 
is  taken  from  the  debtor's  possession.'  This,  however,  can  hardly 
be  said  to  be  an  accurate  statement  of  the  rule.  For  besides  the  case 
where  the  property  is  not  taken  from  the  debtor's  possession,  there 
are  many  other  cases  where  such  a  levy  constitutes  no  satisfaction 
of  the  judgment  or  execution.  Such  cases  occur  when  the  levy  is 
overreached  by  a  prior  lien;  where  the  levy  is  abandoned  at  the 
request  or  for  the  benefit  of  the  debtor;  where  the  levy  is  defeated 
by  the  fraud  or  misconduct  of  the  debtor;  where  the  levy  is  made 
unavailing  by  some  mandate  of  law;  or,  in  general,  whenever  the 

16.  Lawson  v.  Jordan,  19  Ark.  297,  18.  Knox  v.  Webster,  18  Wis.  406, 
70  Am.  Dec.  596;  Lean  v.  Givens,  146   86  Am.  Dec.  779. 

Cal.   739,  81  Pac.  128,  106  A.  S.  R.  19.  Leach  v.  Pine,  41  111.  65,  89  Am. 

79;    Johnson    v.    McLane,    7    Blackf.  Dec.  375.     See  Executions,  vol.  10, 

(Ind.)  501,  43  Am.  Dec.  102;  Brews-  p.  1271  et  seq. 

ter  V.  Vail,  20  N.  J.  L.  66,  38  Am.  Dec.  20.  Lean  v.   Givens,   146   Cal.  739, 

547 ;   Giles  v.  Grover,  1  CI.  &  F.  72,  81  Pac.  128,  106  A.  S.  R.  79. 

9  Bing.  128,  23  E-.  C.  L.  277,  2  Moo.  1.  Bagley  v.  Ward,  37  Cal.  121,  99 

&  So.  197,  11  Eng.  Rul.  Cas.  650.  Am.  Dec.  256. 

17.  Johnson  v.  Gorham,  6  Cal.  195,  2.  Hunt  v.  Breading,  12  Serg.  &  R. 
65  Am.  Dec.  501;  Taffts  v.  Manlove,  (Pa.)  37,  14  Am.  Dec.  G65.  See  Exe- 
14  Cal.  47,  73  Am.  Dec.  610;  Reeves  cutions,  vol.  10,  p.  1368. 

V.  Sebem,  16  la.  234,  86  Am.  Dec.  3.  Campbell  v.  Spence,  4  Ala.  543, 
613;  Jackman  v.  Hallock,  1  Ohio  318,  39  Am.  Dec.  301;  Cornelius  v.  Bur- 
13  Am.  Dec.  627.  See  Executions,  ford,  28  Tex.  202,  91  Am.  Dec.  309 
voL  10,  p.  1264.  and  note. 
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levy  procures  no  real  satisfaction  through  no  fault  of  the  plaintiff.* 
The  better  rule  therefore  is  that  a  levy  is  no  more  than  a  prima  facie 
satisfaction  or  satisfaction  sub  modo,  which  is  liable  to  be  rebutted 
by  the  plaintiflF  by  various  evidence  showing  that  through  no  fault 
of  himself  or  the  sheriff  the  levy  failed  to  furnish  a  satisfaction  of 
the  judgment  and  execution.  This  better  rule  is  sustained  not  only 
by  reason  but  by  the  weight  and  majority  of  authority  in  several 
states,  later  decisions  having  adopted  this  rule  to  the  prejudice  of 
the  former  rule  which  had  been  maintained  by  the  earlier  cases.* 
In  the  main,  however,  a  cursory  examination  of  the  cases  shows  that 
this  apparent  conflict  of  authority  as  to  the  effect  of  the  levy  is  more 
apparent  than  real — ^a  difference  as  to  nomenclature  rather  than  a 
material  conflict  as  to  the  real  result  of  the  levy.  The  decisions 
generally  concur  in  maintaining  the  exceptions  to  the  rule,  and 
whether  they  hold  the  levy  to  be  a  satisfaction  per  se,.  or  only  prima 
facie  and  sub  modo,  they  agree  that  under  certain  circumstances  the 
levy  will  not  constitute  a  satisfaction.*  Where  there  are  two  defend- 
ants, a  levy  on  the  personal  property  of  one  is  a  satisfaction,  if  it  be 
any  satisfaction,  as  to  him  alone.  But  the  sale  of  the  property  of 
one  defendant  if  it  produces  a  sufficient  amount  to  satisfy  the  judg- 
ment will  discharge  both  defendants.'  On  the  ground  that  a  mere 
seizure  on  execution  does  not  satisfy  a  judgment,  it  has  been  held 
that  a  release  from  levy  of  the  property  of  one  joint  debtor  is  no 
bar  to  an  action  against  the  other.®  It  has  been  held  that  a  levy  on 
an  attachment  on  sufficient  personalty  is  not  necessarily  a  satisfaction 
of  the  judgment  when  afterwards  obtained,  but  that  in  order  to  have 
this  effect  it  must  be  shown  that  the  property  levied  on  was  actually 
applied  in  satisfaction.*  The  authorities,  however,  do  not  all  or 
wholly  support  this  view,  it  having  been  held  directly  that  an  attach- 
ment of  sufficient  property  to  satisfy  the  attachment  debt  is,  like  an 
execution  levied,  a  satisfaction  of  the  debt,  and  may  be  so  pleaded.  *• 
The  basis  of  the  rule  that  a  levy  on  personal  property  can  con- 
stitute a  satisfaction  is  that  the  defendant  is  deprived  of  the  posses- 
sion of  his  property,  whereas  this  is  not  so  in  the  case  of  a  levy  on 
realty.  As  respects  realty  therefore,  the  rule  is  that  a  levy  thereon 
is  not  a  satisfaction  of  the  judgment.** 

4.  Trapnall  v.  Richardson,  13  Ark.  See  Executions,  vol.  10,  pp.  1368, 
543,  58  Am.  Dec.  338  and  note.  1369. 

5.  Walker  v.  McDowell,  4  Smedes  &  6.  Note :  58  Am.  Dec.  362.    See  Exa- 
M.    (Miss.)    118,   43   Am.   Dec.   476;  cutions,  vol.  10,  pp.  1368,  1369. 
Banks    v.    Evans,    10    Smedes   &   M.  7.  Note:  58  Am.  Dec.  357. 
(Miss.)  35,  48  Am.  Dec.  734;  Doe  v.  8.  Churchill  v.  Warren,  2  N.  H.  298, 
Hamilton,  23  Miss.  496,  57  Am.  Dec.  9  Am.  Dec.  73. 

149 ;  Nichols  v.  Dissler,  31  N.  J.  L.  9.  Maxwell  v.  Stewart,  22  Wall.  77, 
461,  86  Am.  Dec.  219.  22  U.  S.   (L.  ed.)  564. 

Notes:  58  Am.  Dec.  352;  91  Am.       10.  Note:  91  Am.  Dec.  314. 
Dec  313,  314.  11.  TrapnaU  v.  Richardson,  13  Ark. 
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114.  Rights  of  OfScer  in  Property  after  Seizure. — ^When  an  oflScer 
has  levied  on  and  has  possession  of  goods,  he  has  a  special  propeity 
therein  for  the  purpose  of  selling  and  applying  the  proce^  to  the 
payment  of  the  judgment  specified  in  the  executions  levied,  and  the 
remainder  to  tJie  satisfaction  of  any  other  executions  even  though  not 
actually  levied.**  Also  a  sheriff  who  has  duly  seized  goods,  under  a 
writ  of  fieri  facias  or  attachment,  has  such  a  special  property  in  them 
as  to  enable  him  to  maintain  trespass  or  trover  against  any  person 
who  may  take  them  out  of  his  possession.*'  This  remedy  is  neces- 
sary for  the  protection  of  the  sheriff,  who  is  eaiswerable  to  the  plain- 
tiff for  the  value  of  the  goods  taken  under  the  fieri  facias,  the  defend- 
ant being,  at  least  prima  facie  discharged  from  the  judgment  and  all 
further  execution  if  the  sheriff  has  taken  goods  to  the  amount  of  the 
debt.**  Moreover,  if  the  executions  are  satisfied,  any  goods  which 
may  remain  ip  the  sheriff's  hands  are  revested  in  the  defendant,  or 
any  other  person  to  whom  he  may  have  assigned  his  right,  and  since 
the  sheriff  is  liable  to  one  of  these  for  a  redelivery  of  such  goods,  he 
must  have  an  action  against  a  wrongful  taker  to  meet  sucjh  liability.** 
It  is  no  defense  to  an  action  by  an  officer  against  one  who  takes  from 
him  property  held  by  virtue  of  a  writ  of  execution  that  the  writ 
has  not  been  returned,  when  the  property  was  taken  from  his  posses- 
sion before  the  return  day.**  Nor  does  an  officer  by  leaving  the  prop- 
erty with  another  and  taking  a  recei|)t  therefor  part  with  his  interest, 
if  he  has  once  made  a  proper  levy,  but  he  is  still  entitled  to  maintain 
an  action  against  such  bailee  or  any  one  else  who  has  converted  it 
to  his  own  use.*'  It  has  been  held,  however,  that  a  sheriff  cannot 
maintain  trespass  for  carrying  away  goods  against  one  who  removed 
them  after  the  lien  of  an  execution  had  attached  but  before  it  had 
been  levied,  nor  before  a  levy  can  he  maintain  an  action  for  injury 
done  to  the  possession  thereof.*®  Moreover,  it  should  be  noted,  the 
levy  of  an  execution  does  not  divest  the  defendant  in  execution  of 

543,  58  Am.  Dec.  338;  Scott  v.  Ault-   v.  Stroh,  4  Watts  (Pa.)  124,  28  Am. 

man  Co.,  211  111.  612,  71  N.  E.  1112,  Dec.  695. 

103  A.  S.  R.  215.  Note:  11  Eng.  Rul.  Cas.  627. 

Note:  58  Am.  Dee.  360  et  seq.  14.  See   the   next    preceding   para- 

See  ExBCUTiONS,  vol.  10,  pp.  1369,  graph. 

1370.  15.  Weatherby     v.     Covington,     3 

12.  Penland  v.  Leatherwood,  101  N.  Strob.  L.    (S.   C.)   27,  49  Am.  Dec. 
0.  509,  8  S.  E.  234,  9  A.  S.  R.  38.  623. 

13.  Hagan  v.  Lucas,  10  Pet.  400,  9       16.  Sewell    v.    Harrington,    11    Vt. 
U.  S.   (L.  ed.)  470;  Peck  v.  Jenness,   141,  34  Am.  Dec.  675. 

7  How.  612,  12  U.  S.   (L.  ed.)   841;  17.  Williams  v.  Hemdon,  12  B.  Mon. 

Blood  V.  light,  38  Cal.  649,  99  Am.  (Ky.)   484,  54  Am.  Dec.  551;  Dezell 

Dec.  441;  Lockwood  v.  Bull,  1  Cow.  v.  Odell,  3  Hill  (N.  Y.)  215,  38  Am. 

(N.  Y.)  322, 13  Am.  Dec.  539;  Brown-  Dee.  628. 

ing  V.  Hansford,  5  Hill  (N.  Y.)  588,  18.  Cluley  v.  Lockhart,  59  Pa.  St. 

40  Am.  Dec.  369;  Jones  v.  Judkins,  376,  98  Am.  Dec.  350. 

20  N.  C.  591,  34  Am.  Dec.  392;  Nagle 

216 


§  115  LEVY  AND  SEIZURE  17  R.  C    L. 

the  property,  nor  transfer  the  title  to  the  plaintiflP  or  the  sheriff,  i^ut 
it  vests  in  the  sheriff  merely  a  special  interest  as  bailee,  to  enable 
him  to  keep  the  property  safely  and  defend  it  against  wrongdoers, 
and  a  naked  power  to  sell  it  and  pass  the  title  of  the  owner  to  the 
purchaser.**  Similarly,  in  the  case  of  an  attachment  the  general 
property  in  the  goods  attached  remains  in  the  owner,  who  may  sell 
or  assign  them  subject  to  the  attachment,*®  and  in  the  case  of  attached 
property,  kept  on  the  debtor's  premises  by  the  officer,  under  a  license 
from  him,  the  debtor  has  such  a  qualified  possession  that  he  may, 
with  the  officer's  acquiescence,  make  actual  delivery  thereof  to  an 
assignee,  subject  to  the  lien.*  While  a  levy  on  chattels  vests  a  special 
property  in  the  officer  by  virtue  of  which  he  may  retain  them,  and 
make  a  sale  after  the  return  day,  it  seems  that  a  levy  on  lands  does 
not  vest  title  in  the  officer,  or  give  him  any  right  of  possession,  and 
hence  it  has  been  held  that  after  the  return  day  of  ^an  execution, 
lands  cannot  be  sold,  though  levied  on  before,  without  a  venditioni 
exponas.*  A  sheriff  or  other  levying  officer  is  presumed  to  be  right- 
fully in  pos^^on  of  property  taken  in  execution,  and  a  person  claim- 
ing such  property  must,  in  a  suit  against  the  officer,  establish  a  clear 
and  perfect  right  or  title.' 

V.  Vacation  and  Release  op  Levy 

115.  Irregularities  in  General. — It  seems  that  objection  to  a  levy  on 
the  ground  of  irregularity  can  be  taken  only  by  the  defendant  in 
the  execution,  on  a  motion  to  set  it  aside.*  Similarly,  it  has  been  held 
tliat  a  levy  of  an  attachment  which  is  merely  irregular  is  not  subject 
to  collateral  attack,^  and  where  the  attached  goods,  by  the  consent  of 
the  parties,  have  been  sold  by  order  of  the  court,  and  the  proceeds 

19.  Walker  v.  Com.,  18  Grat.  (Va.)  ing  no  distinction  between  personal 
13,  98  Am.  Dec.  631.  and  real  estate  in  making  sales  after 

20.  Denny  v.  Willard,  11  Pick,  the  return  day,  see  Executions,  vol. 
(Mass.)  519,  22  Am.  Dec.  389;  Whip-  10,  p.  1287. 

pie  V.  Thayer,  16  Pick.  (Mass.)  25,  26  3.  Wafer  v.  Pratt,  1  Rob.  (La.)  41, 
Am.  Dec.  626  and  note;  Arnold  v.  36  Am.  Dec.  681.  For  a  general  con- 
Brown,  24  Pick.  (Mass.)  89,  35  Am.  sideration  of  claims  by  third  persons, 
Dec.  296;  Mussey  v.  Perkins,  36  Vt.  see  Executions,  vol.  10,  p.  1280  et 
690,  86  Am.  Dec.  688.  See  Attach-  seq. 
MENT,  vol.  2,  p.  866.  4.  Waldrop   v.   Friedman,   90   Ala. 

1.  Fettyplace  v.  Dutch,  13  Pick.  157,  7  So.  510,  24  A.  S.  R.  775; 
(Mass.)  388,  23  Am.  Dec.  688  and  Koehler  v.  Ball,  2  Kan.  160,  83  Am. 
note.  Dec.   451;    Com.   v.    O'CuU,   7   J.   J. 

2.  Barden  v.  McKinnie,  11  N.  C.  Marsh.  (Ky.)  149,  23  Am.  Dec.  393; 
279,  15  Am.  Dec.  519;  Seawell  v.  Cape  State  v,  Morgan,  29  N.  C.  387,  47  Am. 
Fear  Bank,  14  N.  C.  279,  22  Am.  Dec.  Dec.  329.  See  the  next  succeeding 
722;     Rogers    v.     Cawood,    1     Swan  paragraph. 

(Tenn.)  142,  65  Am.  Dec.  729;  Keaton  6.  ^[arquis  v.  Ireland,  86  Kan.  416, 
V.  Thoniasson,  2  Swan  (Tenn.)  138,  121  Pac.  486,  Ann.  Cas.  1913C  144  and 
58  Am.  Dec.  55.    For  authorities  mak-  note. 
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paid  into  court  subsequent  judgment  creditors  cannot  be  heard  to 
object  to  the  manner  in  which  the  property  was  originally  seized  and 
brought  into  court  and  made  subject  to  its  orders.*  Irregularities  in 
a  levy,  advertisements,  etc.,  may  be  w^aived  by  the  defendant  in  exe- 
cution before  sale  by  his  express  act; '  or  in  some  cases  by  statute 
Uiey  may  be  impliedly  waived  if  a  motion  or  petition  to  vacate  the 
levy  is  not  made  within  a  stipulated  time.®  A  mistake  in  a  levy  may 
he  amended  and  corrected  by  the  sheriflf  before  return  of  the  execu- 
tion,* and  alterations  in  a  levy  will,  in  collateral  proceedings  a^ter 
gale,  be  presumed  to  be  the  correction  of  mistakes;  and  in  the  absence 
of  evidence  to  the  contrary  these  corrections,  if  without  date,  will  be 
presumed  to  have  been  made  before  the  return  of  the  execution.^^ 
Defects  in  the  levy  of  executions  may  be  cured  also  by  acts  of  the 
legislature,  passed  subsequent  to  the  making  of  the  levy.^^  It  has 
been  held  that  an  action  of  debt  lies  on  a  judgment  after  an  extent 
thereunder,  where  the  writ  is  void,  whether  for  defects  apparent  on 
its  face,  or  for  defects  of  a  character  to  be  brought  out  only  on  proof, 
and  it  does  not  vary  the  rule  that  possession  has  been  taken  under  the 
extent,  of  which  there  has  been  no  ouster.^* 

116.  Vacation  of  Levy. — A  levy  may,  on  motion,  be  set  aside  by 
the  court  out  of  which  the  writ  issued,  when  all  the  parties  are  before 
the  court,  and  the  process  has  been  used  for  fraud,  injustice,  or  oppres- 
sion.** And  of  course  a  court,  having  power  over  its  own  process, 
may  set  aside  a  levy  of  a  writ  of  attachment  or  execution  on  exempt 
property.**  However,  an  intention  to  occupy  as  a  home  at  some 
future  time  property  which  has  been  levied  on,**  or  even  actual  occu- 
pancy aft^r  the  levy,  does  not  ordinarily  relieve  it  of  the  levy,  or 
exempt  it  from  sale  under  the  same.**    A  levy  will  also  be  set  aside 

6.  Walter  v.  Bickham,  122  U.  S.  320,  74  Am.  Dec.  328 ;  Campau  v.  Godfrey, 
7  S.  Ct.  1197,  30  U.  S.  (L.  ed.)  18  Mich.  27,  100  Am.  Dec.  133;  Pitkin 
1185.  V.  Burnham,  62  Neb.  385,  87  N.  W. 

7.  MUler  v.  Alexander,  13  Tex.  497,  160,  89  A.  S.  B.  763,  55  L.R.A.  280 ; 
65  A»n.  Dec.  73;  Alexander  v.  Miller,  Voorhis  v.  Terhune,  50  N.  J.  L.  147, 
18  Tex.  893,  70  Am.  Dec.  314.  13  Atl.  391,  7  A.  S.  R.  781  and  note. 

8.  Hyde  v.  Barney,  17  Vt.  280,  44  As  to  vacation  of  execution  sales,  see 
Am.  Dec.  335.  Execution,  vol.  10,  p.  139.    As  to  va- 

9.  Spoor  V.  Holland,  8  Wend.  (N.  cation  of  attachments,  see  Attach- 
Y.)  445,  24  Am.  Dec.  37.     See  infra,  ment,  vol.  2,  p.  868  et  seq, 

par.  125.  14.  Holmes   v.    Marshall,    145    Cal. 

10.  Miller  v.  Alexander,  13  Tex.  497,  777,  79  Pac.  534,  104  A.  S.  R.  86,  2 
65  Am.  Dec.  73.  Ann.  Cas.  88,  69  L.R.A.  67.    See  gen- 
ii. Norton    v.    Pettibone,    7    Conn,  erally,  Exemptions,  vol.  11,  p.  487. 

319,  18  Am.  Dec.  116 ;  Kipp  v.  Bur-       15.  Evans  v.  Caiman,  92  Mich.  427, 

ton,  29  Mont.  96,  74  Pac.  85,  101  A.  52  N.  W.  787,  31  A.  S.  R.  606. 

S.  R.  544,  63  L.R.A.  325.  16.  Northwest  Thresher  Co.  v.  Mc- 

12.  Burnham  v.  Coffin,  8  N.  H.  114,  Can-oil,  30  Okla.  25,  118  Pac.  352, 
28  Am.  Dec.  383.  Ann.  Cas.  1913B  1145  and  note. 

13.  Pomroy  v.  Pannlee,  9  la.  140, 
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where  the  description  of  the  land  levied  on  is  such  that  it  cannot 
be  located.*'  Moreover,  it  has  been  held  that  an  order  setting  aside 
a  levy  on  execution  is  properly  granted,  on  the  ground  that  the  exe- 
cution was  not  subscribed  by  the  party  issuing  it,  or  his  attorney, 
as  required  by  statute,  where  this  objection  is  distinctly  specified  in 
the  affidavit,  and  a  copy  thereof  is  served  with  a  notice  of  the  motion. 
And  the  fact  that  the  execution  was  properly  subscribed  after  levy 
made  and  notice  of  motion  served  constitutes  no  ground  for  denying 
the  motion.*®  A  notice  of  motion  to  quash  a  levy  must  be  given 
to  the  plaintiff  in  execution,  and  to  all  other  interested  persons.** 
If  intangible  property  not  subject  to  execution  be  blended  in  a  levy 
with  other  property,  so  that  it  is  difficult  to  separate  them,  the  whole 
levy  may  be  quashed.*® 

117.  Release  or  Abandonment  of  Levy. — The  lien  which  a  plaintiflF 
acquires  by  the  levy  of  his  execution  may  be  lost,  if  he  is  guilty  of 
gross  laches  in  not  having  the  property  sold  within  a  reasonable 
time,**  or  if  he  releases  the  property  and  gives  time  to  the  def^id- 
ant;  *  and  it  may  be  that  when  the  execution  is  enjoined,  and  secur- 
ity taken  for  the  debt,  the  property  levied  on  will  be  released.*  A 
levy  is  released  where  the  execution  plaintiff  orders  the  officer  to 
suspend  proceedings  until  further  notice,  and  thereafter  any  other 
creditor  has  a  right  tx)  take  the  property,  or  the  execution  debtor  may 
sell  it  and  pass  a  good  title  to  the  purchaser.*  It  has  been  held,  how- 
ever, that  a  mere  suspension  of  proceedings  does  not  release  the  levy 
or  authorize  the  restoration  of  tie  property  to  the  possession  of  the 
defendant;*  and  if  by  a  misunderstanding  of  the  plaintiff's  direc- 
tions in  such  a  case  the  property  is  released  by  the  sheriff  to  the 
defendants,  the  plaintiff  may  sue  out  a  new  execution.  So  gener- 
ally, a  plaintiff  may  have  a  new  execution  where  a  levy  has  been 
abandoriFed  by  the  sheriff  without  his  consent,  and  with  the  consent 
of  the  defendant,  or  where  the  property  levied  on  is  eloigned  or 
removed  by  the  defendant  out  of  the  reach  of  the  sheriff  without 
the  consent  of  the  sheriff  or  the  plaintiff.*    A  constable's  levy  is  not 

17.  Hughes  v.  Streeter.  24  lU.  647,       2.  Conway  v.  Jett,  3  Yerg.  (Tenn.) 
76  Am.  Dec.  777.  481,  24  Am.  Dec.  590.     See  Exucu- 

18.  Bonesteel  v.  Orris,  23  Wis.  506,   tions,  vol.  10,  pp.  1260-1261. 

99  zVra.  Dec.  201.  3.  Hickok  v.  Coates,  2  Wend.   (N. 

19.  McKinney  v.  Jones,  7  Tex.  598,  Y.)   419,  20  Am.  Dec.  632;  Com.  v. 
58  Am.  Dec.  83.  Stremback,  3  Rawle  (Pa.)  341,  24  Am. 

20.  Ammant    v.    New    Alexandria,  Dec.  351. 

etc.,   Turnpike  Road,  13  Serg.  &  R.  4.  Lean  v.  Givens,  146  Cal.  739,  81 

(Pa.)  210,  15  Am.  Dec.  593.  Pac.  128,  106  A.  S.  R.  79;  Fisher  v. 

21.  Conway  v.  Jett,  3  Yerg.  (Tenn.)  Vanmeter,  9  Leigh  (Va.)  18,  33  Am. 
481,  24  Am.  Dec.  590.  Dec.  221. 

Note:  27  L.R.A.-377,  378.  Note:  27  L.R.A.  378,  379. 

1.  Fisher    v.     Vanmeter,    9    Leigh       5.  Walker  v.  Com.,  18  Grat.   (Va.) 
(Va.)  18,  33  Am.  Dec.  221.  13,  98  Am.  Dec.  631. 
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abandoned  merely  because  he  gives  his  execution  to  a  sheriff,  who 
makes  a  subsequent  levy  subject  to  that  made  by  the  constable,  on 
the  same  goods,  and  then  sells  them,*  nor,  it  has  been  held,  does  a 
keeper  permitting  a  debtor  to  make  delivery  of  attached  property 
to  an  assignee,  subject  to  the  attachment,  vacate  the  attachment.^ 
Likewise,  it  has  been  held  that  the  taJdng  of  a  forthcoming  bond  for 
the  delivery  of  property  at  the  day  of  sale  is  not  a  dissolution  of  the 
levy.®  A  creditor  may  discharge  a  levy  and  extend  a  new  execution 
on  other  property  covered  by  the  judgment  lien,  though  it  has  in 
the  mean  while  been  sold,  when  a  satisfaction  of  the  judgment  from 
the  first  levy  would  involve  great  disadvantages  and  risks .•  It  has 
been  held,  however,  that  a  judgment  creditor  may  not  abandon  a 
valid  subsisting  levy  on  land  against  the  will  of  the  debtor  and  tax 
him  with  the  costs  of  further  execution;  and  on  the  latter's  applica- 
tion, the  duty  of  the  court  whence  the  alias  process  is  so  irregularly 
issued  is  to  quash  or  recall  it.^*  If  an  execution  is  levied  on  several 
lata,  but  the  levy  is  abandoned  as  to  all  except  the  one  sold,  the  fact 
that  notice  of  such  abandonment  was  not  given  does  not  prejudice 
the  debtor.** 

VI.  The  Return 

118.  In  General. — ^It  is  the  duty  of  the  sheriff  or  other  ofBcer  to 
whom  a  writ  of  attachnient  or  execution  has  been  directed  to  return 
it  to  the  authority  issuing  it  at  the  .time  and  place  commanded  in 
the  body  of  the  writ.  This  return  19  his  answer  to  the  writ:  and  it 
is  highly  important,  for  his  own  protection  and  that  of  his  sureties, 
as  well  for  ihe  interest  and  security  of  the  commonwealth  and  of 
suitors,  that  officers  should,  in  all  cases,  strictly  comply  with  this 
duty.*^  It  is  a  short  official  statement  of  the  officer  indorsed  on  the 
writ  of  what  he  has  done  in  obedience  to  the  mandate  thereof  or 
why  he  has  done  nothing.*'  More  broadly  viewed,  however,  the  re- 
turn is  not  simply  the  officer^s  indorsement  on  the  writ,  but  it  is 

6.  Miller  v.  Getz,  135  Pa.  St.  558,  10.  Trapnall  v.  Richardson,  13  Ark. 
19  Atl.  955,  20  A.  S.  R.  887.  643,  58  Am.  Dec.  338. 

7.  Fettyplace  v.  Dutch,  13  Pick.  11.  Frazee  v.  Nelson,  179  Mass.  466, 
(Mass.)  388,  23  Am.  Dec.  688.    As  to  61  N.  E,  40,  88  A.  S.  R.  391. 

Uie  nature  of  the  custody  required  to       12.  Duvall    v.     Waters,     1     Bland 

continue  a  levy  of  an  attachment  or  (Md.)  569,  18  Am.  Dec.  350  j  Famor 

execution  in  force,  see  infra,  par.  131  v.  Houston,  100  N.  C.  369,  6  S.  E.  72, 

etseq.  6  A.  S.  R.  597;   Com.  v.  McCoy.  8 

8.  Lantz  v.  Worthington,  4  Pa.  St.  Watts  (Pa.)  153,  34  Am.  Dec.  445; 
153,  45  Am.  Dec.  682.  For  a  general  Little  v.  Sleeper,  37  Vt.  105,  86  Am. 
treatment  of  forthcoming  bonds,  see  Dec.  697;  Craig  v.  Williams,  90  Va. 
infra,  par.  136  et  seq.  500,  18  S.  E.  899,  44  A.  S.  R.  934. 

9.  Commercial  Bank  v.  Western  Re-  See  Attachmknt,  vol.  2,  p.  842  et  seq. 
serve  Bank,  11  Ohio  444,  38  Am.  Dec.  See  also  Sheriffs. 

739.  13.  Taylor  v.  Graham,  18  La,  Ann. 
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the  actual  placing  of  .it  in  the  office  from  which  it  issued,  the  file 
mark  of  the  clerk  indicating  the  date  of  the  return.^*  The  return 
is  usually  made  on  the  back  of  the  writ,  but  this  is  not  absolutely 
necessary ;  it  may  be  made  on  a  separate  writing  attached  to  the  writ.** 
At  the  common  law,  it  was  not  usual  to  put  the  sheriff's  name  to 
returns;  for  when  a  writ  was  returned,  it  was  intended  to  be  by  the 
officer  of  the  court  whose  duty  it  was  to  make  it;  and  for  this  reason 
it  was  held  that  such  an  omission  was  not  erroneous.  Under  statutes, 
however,  the  signature  of  the  sheriff  is  now  very  generally  held  to 
be  necessary.^*  But  under  some  statutes  it  is  held  tihat  the  signature 
of  the  officer  who  makes  return  of  an  execution  is  not  intended  as 
a  part  of  the  return  proper,  but  merely  as  an  authentication  of  the 
memorandum  as  a  true  return  by  tlie  proper  officer,  cuid  hence  the 
omission  thereof  may  be  cured  by  an  amendment  adding  such  omit- 
ted signature.^'  The  levy  constitutes  but  a  portion  of  the  sheriff's 
return  to  an  execution,  and  hence  if  the  return  is  duly  signed  by 
the  sheriff',  it  is  no  objection  tliat  his  name  was  not  signed  to  the 
levy  itself.^®  It  seems  that  a  return  of  a  levy  may  properly  be  indorsed 
on  an  execution  by  a  third  person  at  the  direction  and  in  the  pres- 
ence of  the  sheriff.  *•  It  has  also  been  held  that  a  deputy  'sheriff's 
signature  to  a  return,  followed  by  his  proper  official  designation,  is 
sufficient,  without  tlie  high  sheriff's  name,  as  he  is  an  officer  known 
to  the  law.***  On  the  other  hand,  it  has  been  ruled  that  a  return 
by  a  deputy  sheriff  not  signed  in  the  sheriff's  name  is  void.^  In  some 
jurisdictions,  where  an  execution  is  levied  on  land,  the  execution  and 
oflicer's  return  must  be  recorded* in  the  registry  of  deeds  and  in  the 
office  from  which  the  execution  issued,  within  its  life,  to  perfect  the 
title  acquired  under  such  levy.* 

119.  Time  of  Return. — A.  return  should  be  made  within  the  time 
prescribed  by  law,*  although  this  time  may  under  some  circumstances 
be  enlarged  by  the  court.*    If  no  date  is  recited,  the  return  is  pre- 

656,    89    Am.    Dec.    699;    Wilcox    v.  13  Tex.  497,  65  Am.  Deo.  73;  Coffee 

Kmerson,  10  R.  I.  270,  14  Am.  Rep.  v.  Silvan,  15  Tex.  364,  66  Am.  Dec. 

683;  Rowe  v.  Hardy,  97  Va.  674,  34  169. 

S.  E.  625,  75  A.  S.  R.  811.  19.  Lewis  v.  Watson,  98  Ala.  479, 

14.  Hogue  V.   Corbit,  156  lU.  540,  13  So.  570,  39  A.  S.  R.  82,  22  L.R.A. 
41  N.  E.  219,  47  A.  S.  R.  232.  297. 

15.  Dewar    v.    Spence,    2    Whart.  20.  Miller  v.  Alexander,  13  Tex.  497, 
(Pa.)  211,  30  Am.  Dec.  241.  65  Am.  Dee.  73. 

16.  Dewar    v.    Spence,    2    Whart.  1.  Ditch  v.  Edwards,  1  Scam.  (111.) 
(Pa.)    211,  30  Am.  Dec.  241;  Miller  127,  26  Am.  Dec.  414  and  note. 

V.  Alexander,  13  Tex.  497,  65*  Am.  2.  Wilcox  v.  Emerson,  10  R.  I.  270, 
Dec.  73.  14  Am.  Rep.  683 ;  Fletcher  v.  Bradley, 

17.  Slingluff  V.  Collins,  109  Va.  717,  12  Vt.  22,  36  Am.  Dec.  324. 

64  S.  E.  1055,  17  Ann.  Cas.  456  and  3.  Boston  v.  Schapero,  217  Mass. 
note.     See  infra,  par.  127.  71,  104  N.  E.  440,  Ann.  Cas.  1915D 

18.  Howard  v.  North,  5  Tex.  290,  399. 

51  Am.  Dec.  769;  Miller  v.  Alexander,       4.  Robey  v.   State,  94  Md.   61,  50 
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• 
sumed  to  have  beon  made  while  the  officer  had  the  right  to  make  it, 
and  in  due  time.*  If  a  writ  is  returnable  within  sixty  days  from  its 
date  and  the  sixtieth  day  after  such  date  is  Sunday,  the  return  must 
be  made  on  or  before  the  previous  Saturday  to  exempt  the  officer 
from  a  penalty  imposed  by  law  in  all  cases  where  there  is  a  failure 
to  return  a  writ  on  or  before  the  return  day  thereof.*  It  has  been 
held,  however,  that  the  failure  to  return  a  writ  on  the  return  day 
does  not  destroy  the  legal  effect  of  the  return  indorsed  on  it,  for, 
although  the  record  is  not  complete  until  the  writ  is  returned,  when 
a  proper  return  of  the  writ  is  made,  though  after  the  return  day, 
such  return  is  thenceforth  competent  evidence  of  the  facts  therein 
stated.'  When  the  time  is  fixed  by  law,  the  return  of  a  writ  at  a 
prior  date  has  been  held  to  be  not  only  premature  and  irregular,  but 
insufficient  to  support  further  proceedings  resting  thereon.*  More- 
over, a  judge  hafi  no  power  to  order  an  execution  returnable  before 
the  day  named  in  the  writ.  Such  an  order  if  made  is  void  for  want 
of  jurisdiction,  and  on  rescission  thereof  and  redelivery  of  the  writ 
to  the  sheriff  it  is  entitled  to  the  same  priority  over  subsequent  writs 
as  if  the  order  had  not  been  made.®  An  officer's  return  to  an  execu- 
tion is  not,  however, '  invalid  because  made  before  the  return  day 
has  arrived,  in  a  case  where  it  is  admitted  that  the  judgment  debtors 
were  insolvent  at  the  time  when  the  execution  was  placed  in  the 
officer's  hands.**  Moreover,  it  has  been  ruled,  a  constable's  return 
of  an  execution,  premature  by  one  day,  cannot  be  collaterally  attacked, 
where  the  interests  of  third  persons  only  are  involved.**  There  is 
no  presumption  that  a  sheriff  returned  a  writ  at  any  time  prior  to 
the  date  when  the  law  required  him  to  do  so.*®  Where  property  is 
seized  under  a  fieri  facias,  before  the  return  day  of  the  writ,  as  a 
special  return  on  the  fieri  facias  is  one  of  the  necessary  modes  of 
proving  the  sale,  the  officer  must  be  authorized  to  make  the  indorse- 
ment after  the  regular  return  term,  in  cases  where  the  sale  was  made 
afterwards.** 

120.  Failure  to  Return. — Neither  of  the  parties  to  a  suit  can  be 
deprived  of  the  benefit  of  a  return,  on  a  writ  of  execution,  by  the 
officer's  neglect  or  failure  to  return  the  writ  by  the  return  day.** 

Atl.  411,  89  A.  8.  R.  405;  Baird  v.  9.  Irons  v.  McQuewan,  27  Pa.  St, 

Rice,  1  Call  (Va.)  18, 1  Am.  Dec.  497.  196,  67  Am.  Dec.  45(5. 

6.  Rowe  v.  Hardy,  97  Va.  674,  34  10.  Slingluff  v.  Collins,  109  Va.  717, 

S.  B.  625,  75  A.  S.  R.  811.  64  S.  E.  1055,  17  Ann.  Cas.  456. 

6.  Hawkins  v.  Taylor,  56  Ark.  45,  11.  Abies  v.  Webb,  186  Mo.  233,  85 
19  S.  W.  105,  35  A.  S.  R.  82.    See  in-  S.  W.  383,  105  A.  S.  R.  610. 

fra,  par.  120.  12.  Woodward  v.  Harbin,  4  Ala.  534, 

7.  Howe  V.  Hardy,  97  Va.  674,  34  37  Am.  Dec.  753. 

S.  E.  625,  75  A.  S.  R.  811.  13.  Remington  V  Linthieum,  14  Pet. 

8.  Reed  v.  Lowe,  163  Mo.  519,  63  84,  10  U.  S.  (L.  ed.)  364. 

S.  W.  687,  85  A.  S.  R.  578.  14.  Clark    v.    Foxcroft,    6    GreenL 
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In  Englaaid;  an  officer  failing  to  return  an  execution  in  due  time  can 
be  compelled  to  do  so  by  a  special  rule  of  court  enforceable  against 
him  by  attachment  and  amercement,  in  case  of  his  non-compliance 
with  the  rule.^*^  In  the  United  States,  proceedings  against  officers 
by  rule  and  attachment  have  been  resorted  to  with  less  frequency 
than  in  England,  the  more  usual  procedure  being  to  bring  an  action 
or  motion  against  the  sheriff  to  recover  damages  from  him  for  not 
returning  the  writ.^*  It  has  been  held,  however,  that  an  officer  may 
be  compelled,  by  process  of  contempt,  to  make  a  return  on  a  writ 
and  to  return  it,*'  and  generally  throughout  the  United  States,  many 
statutes  have  been  enacted  for  the  purpose  of  giving  ample  and,  ir. 
most  cases,  summary  and  punitive  redress  against  officers  neglecting 
or  refusing  to  make  a  return,  as,  for  instance,  by  providing  that  the 
failure  of  an  officer  to  do  so  shall  subject  him  to  the  payment  of  a 
certain  forfeiture  or  penalty.*®  Independently  of  these  statutory  pro- 
visions, however,  the  right  of  a  plaintiff  to  maintain  an  action  against 
an  officer  and  his  sureties  for  a  failure  to  make  a  return  has  been 
generally  conceded,**  even  though  the  misconduct  of  the  officer  may 
have  in  fact  occasioned  no  injury  to  the  plaintiff,  the  latter  in  such 
a  case  being  entitled  to  recover  at  least  nominal  damages  where  the 
officer  does  not  show  a  valid  excuse  for  not  making  his  retum.*^ 
In  several  of  the  states  the  amount  of  an  officer's  liability  is  fixed 
by  statute,  in  some  cases  a  recovery  against  him  being  authorized  for 
the  full  amount  of  the  execution,  with  interest,  even  though  he  has 
collected  no  money  thereunder,*  and  it  has  been  held  that  the  insol- 
vency of  the  defendant  does  not  mitigate  the  damages.*  The  general 
rule,  however,  is  that  a  sheriff  who  fails  to  return  an  execution  as 
directed  by  law  is  prima  facie  liable  to  the  plaintiff  in  the  execution 
for  the  full  amount  of  the  debt,  interest,  and  costs;  but  this  is  not 
conclusively  the  measure  of  damages.  The  officer  may  avoid  the 
liability  by  proving  a  reasonable  excuse  for  his  failure  to  make  the 
return,  or  that  the  plaintiff  has  sustained  no  injury.  The  burden 
is,  however,  on  him  so  to  prove;  and  where  he  pleads  that  the  judg- 
ment debtor  was  insolvent,  and  that  consequently  the  plaintiff  has 

(Me.)  296,  20  Am.  Dec.  309;  Rowe  v.  17.  Rowe  v.  Hardy,  97  Va.  674,  34 

Hardy,  97  Va,  674,  34  S.  E.  625,  75  S.  E.  625,  76  A.  S.  R.  811. 

A.  S.  R.  811.  18.  Com.  v.  O'CuU,  7  J.  J.  Marsh. 

15.  Com.  V.  McCoy,  8  Watts  (Pa.)  (Ky.)  149,  23  Am.  Dec.  393;  Howard 
153,  34  Am.  Dec.  445  (discussed).  v.  North,  5  Tex.  290,  51  Am.  Dec.  769; 

Note:  25  Am.  Dec.  571.  Rowe  v.  Hardy,  97  Va.  674,  34  S.  E. 

16.  Johnston  v.  Gwathney,  2  Bibb  625,  75  A.  S.  R.  81]. 

(Ky.)  186,  4  Am.  Dec.  694;  Morris  v.       19.  Note:    25  Am.   Dec.  572. 
Lake,  9  Smeles  &  M.  (Miss.)  521,  48       20.  Laflin     v.     Willard,     16     Pick. 
Am.  Dec.  724;   Swenson  v.  Christof-    (Mass.)  64,  26  Am.  Dec.  629. 
erson,  10  S.  D.  188,  72  N.  W.  459,      1.  Sloan  v.  Case,  10  Wend.  (N.  Y,) 
66  A.  S.  R.  712.  370,  25  Am.  Dec.  569  and  note. 

Note:  25  Am.  Dec.  57L  2.  Note:  25  Am.  Dec.  573. 
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sustained  no  injury,  he  may  be  held  liable  for  nominal  damages  and 
costs.*  For  a  failure  to  return  an  attachment,  the  measure  of  dam- 
ages has  been  said  to  be  the  actual  loss  which  the  plaintiff  has  sus- 
.  tained  by  reason  of  the  neglect  of  the  officer,  and,  hence,  where  by 
reason  of  the  neglect  of  an  attaching  officer,  part  of  the  property  is 
seized  by  other  creditors,  the  creditor  cannot  recover  the  entire  value 
from  the  officer,  unless  the  creditor  shows  that  he  used  due  diligence 
to  secure  the  residue.^  A  mere  irregularity  in  an  execution  cannot 
excuse  an  officer  for  his  failure  to  return  the  writ  on  or  before  its 
return  day,^  since  when  an  officer  receives  an  execution/  it  may  be 
his  duty  to  return  it,  if  not  void,  even  though  he  may  not  have  been 
bound  to  levy  it.*  It  should  also  be  noted  that  the  general  doctrine 
is  well  established  that  a  sheriff  cannot  justify  a  seizure  of  goods  under 
a  writ  of  attachment  or  execution  which  he  has  f-ailed  to  return  into 
courty  although  it  was  not  returnable  before  the  action  against  him 
was  commenced.  "^  There  are,  however,  some  circumstances  which 
will  excuse  a  return*  and  still  allow  the  officer  to  justify  under  the 
writ.  For  instance,  a  sheriff  who  neglects  to  return  an  execution  at 
the  request  of  the  plaintiff  is  not  liable.  Also,  an  officer  who  has 
attached  property  on  mesne  process,  which  is  afterwards  released,  and 
has  made  no  return  of  the  writ,  may,  in  an  action  against  him,  prove 
a  settlement  by  the  parties  by  which  the  property  was  to  be  restored, 
and  the  writ  not  returned.* 

121.  What  Return  Must  Show  Generally. — ^In  some  jurisdictions 
the  role  is  announced  that  the  return  writ  of  execution  must  show 
tihe  acts  performed  by  the  officer  in  the  execution  of  the  writ  so  that 
the  court  may  decide  on  its  sufficiency,  and  that  it  must  be  presumed 
that  the  return  states  all  that  was  done  toward  affecting  a  levy.* 
In  other  jurisdictions,  the  particular  facts  constituting  a  levy  are  not 
required  to  be  stated;  a  general  return  that  the  officer  has  "levied 
upon"  the  property  is  sufficient,  if  it  contains  a  description  thereof 
and  shows  what  disposition  has  been  made  of  it,  and  cannot  be  dis- 
puted, except  in  a  direct  proceeding  against  the  officer  or  his  sureties 
for  a  false  return.^*    Where  the  return  of  an  officer  states  that  he 

8.  Swenson  v.  Christoferson,  10  S.       8.  Note:  74  Am.  Dec.  672. 
D.  188,  72  N.  W.  459,  66  A.  8.  R.  712;       9.  Anderson  v.  MoHne  Plow  Co.,  101 
Smith  v.  Perry,  18  Tex.  510,  70  Am.  la.  747,  69  N.  W.  1028,  63  A,  S.  R. 
Dec.  295.  424;  People's  Bank  v.  West,  67  Miss. 

Note:  25  Am.  Dec.  573.  729,  7  So.  513,  8  L.R.A.  727;  Ireland 

4.  Clark  v.  Smith,  10  Conn.  1,  25  v.  Adair,  12  N.  D.  29,  94  N.  W.  766, 
Am.  Dec.  47.  102  A.  S.  R.  561;  Green  v.  Coit,  81 

5.  Hawkins  v.  Taylor,  56  Ark.  45,  Ohio  St.  280,  90  N.  E.  794,  135  A. 
19  S.  W.  105,  35  A.  S.  R.  82.  S.  R.  784.    See  Attachment,  vol.  2, 

6.  Com.  V.  O'Cull,  7  J.  J.  Manih.  p.  843. 

(Ky.)    149,  23  Am.  Dec.  393.  10.  Bettison  v.  Bndd,  17  Ark.  646, 

7.  Williams  v.  Babbitt,  14  Gray  65  Am.  Dec.  442;  Ritter  v.  Scannell, 
iMass.)  141,  74  Am.  Dec.  670  and  11  Cal.  238,  70  Am.  Dec.  775;  Byer 
note.  V.  Etnyre,  2  Gill  (Md.)  150,  41  Am. 
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attached,  or  that  he  took  and  sold  "all  the  right,  title,  and  interest 
of  a  debtor  in  and  to  land  described,  such  return  has  been  deemed  to 
be  sufficient,^^  at  least  as  against  a  collateral  attack.^*  Nor  need  it 
appear  in  the  return  whether  land  sold  under  execution  is  free  from, 
or  subject  to,  incumbrances,  when  the  sale  is  of  all  the  debtor's  right, 
title,  and  interest.*'  On  the  other  hand,  the  failure  to  state  the  inter- 
est of  the  judgment  debtor  in  lands  levied  on  has  been  deemed  to 
be  a  defect  in  form  at  least. *^  An  officer's  return  of  a  levy  on  land 
which  does  not  show  by  whom  the  appraisers  were  appointed  has 
been  held  to  be  void,**  and  describing  the  appraisers  as  "indifferent, 
discreet  men,  freeholders  of  said  county,"  does  not  show  that  they 
possessed  the  requisite  qualification  of  residents  in  the  county.**^  Un- 
der a  statute  requiring  a  sheriff  to  show  by  his  return  what  disposi- 
tion he  has  made  of  attached  property,  it  may  be  proper  to  sliow 
that  he  has  turned  it  over  to  a  receiptor,  if  such  is  the  fact,  but  he 
is  not  required  to  show  that  such  action  was  taken  in  pursuance  of 
the  plaintiff's  directions;*'  nor  need  the  loss  of 'the  goods  levied  on 
be  included  in  or  made  a  part  of  the  return  on  execution.*®  It  is 
generally  essential  to  the  validity  of  an  attachment  or  execution  that 
the  entry  of  the  levy  should  show  that  the  property  was  levied  on  as 
the  property  of  the  defendant  and  when  there  are  two  or  more  defend- 
ants, the  entry  must  show  to  which  of  them  such  property  belonged, 
this  principle  holding  true  whether  the  property  is  realty  or  person- 
alty.**  A  return  showing  the  attachment  of  land  "supposed"  to  belong 
to  the  debtor  does  not,  however,  impair  the  effect  of  the  attachment, 
if  the  land  in  fact  is  the  property  of  the  debtor,*®  and  an  omission 
to  state  that  the  land  attached  was  the  property  of  the  defendant  in 
the  writ  does  not  render  the  return  insufficient  on  a  collateral  attack.* 
When  an  officer  has  been  prevented  from  obeying  the  mandate  of  a 
writ  by  an  injunction,  or  by  a  supersedeas,  or  by  the  order  of  the 
plaintiff  or  his  attorney  directing  him  to  hold  it  up,  or  to  return  it 
to  the  clerk's  office  without  levying  it,  a  return  of  any  of  these  facts, 

Dee.  410;  Folsom  v.  Carli,  5  Minn.  333,   100  la.  266,  69  N.  W.  443,  62  A.  8. 

80  Am.  Dec.  429.    See  Attachment,  R.  571. 

vol.  2,  p.  843.  18.  Mills  v.   Gilbreth,  47  Me.  320, 

11.  Millett  V.  Blake,  81  Me.  631,  18  74  Am.  Dec.  487. 

Atl.  293,  10  A.  S.  R.  275.  19.  Albright-Pryor    Co.    v.    Pacific 

12.  Anderson  v.  Goff,  72  Cal.  65,  13   Selling  Co.,  126  Ga.  498,  55  S.  E.  251, 
Pac.  73,  1  A.  S.  R.  34.  115  A.   S.  R.   108;   Dorminey'  v.   De 

13.  Frazee  v.  Nelson,  179  Mass.  456,  Lang,  130  Ga.  618,  61  S.  E.  475,  124 
61  N.  E.  40,  88  A.  S.  tt.  391.  A.  S.  R.  193 ;  Ewer  v.  Coffin,  1  Cush. 

14.  Hyde  v.  Barney,  17  Vt.  280,  44    (Mass.)  23,  48  Am.  Dec.  587;  Cousins 
Am.  Dec.  335.  v.  Alworth,  44  Minn.  505,  47  N.  W. 

15.  Banister  v.   Higginson,  15  Me.   169,  10  L.R.A.  504. 

73,  32  Am.  Dec.  134.  20.  Banister  v.   Higginson,  15  Me. 

.    16.  Rix  V,  Johnson,  5  N.  H.  520,  22  73,  32  Am.  Dec.  134. 
Am.  Doc.  472.     See  supra,  par.  110.       1.  Colfax   Bank   v.   Richardson,    34 
17.  Citizens'   Nat.   Bank  v.  Loomis,    Ore.  518,  54  Pac.  359,  75  A.  S.  R.  (i()4. 
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or  in  general  a  return  of  any  fact  showing  why,  without  fault  or 
negligence  on  his  part,  he  has  been  prevented  from  complying  with 
the  mandate  of  the  writ,  is  when  indorsed  thereon  a  sufficient  return.' 
Under  a  provision  that  if  no  goods  or  chattels  of  the  debtor  can  be 
found,  the  officer  shall  indorse  on  the  execution  ''no  goods,''  and 
forthwith  levy  on  the  lands  and  tenements  of  the  debtor,  it  has  been 
held  that  if  no  such  indorsement  is  found  on  the  writ,  nor  any  evi- 
dence in  the  return  that  the  debtor  had  not  sufficient  goods  and 
chattels  to  satisfy  the  execution,  a  sale  made  under  it  ought  not  to 
be  confirmed.' 

122.  Sufficiency  of  Description  in  Return. — ^A  return  containing  an 
insufficient  description  of  a  tract  of  land  levied  on  is  void  for  uncer- 
tainty.* However,  while  a  return  of  a  levy  on  and  a  sale  of  lands 
under  a  fieri  facias  should  regularly,  for  the  security  of  purchasers, 
describe  the  premises  with  precision,  it  is  enough  if  the  description 
be  such  that  the  property  may  be  clearly  identified,  or  sufficiently 
known  and  ascertained.  It  is  not  necessary  that  it  should  be  ^edfied 
with  technical  minuteness.*  Thus,  if  the  land  is  described  as  "one 
tract  of  land  called  Habitation  Rock,  containing  three  hundred  and 
sixty  acres,  more  or  less,  situate  in  the  North  Hundred  Baltimore 
county,"  or  as  "all  the  part  of  the  tract  of  land  called  Charles  and 
Benjamin,  which  was  devised  to  E.  D.  B.  by  his  father  R.  B.,"  or  by 
a  particular  name,  as  "a  tract  of  land  called  Borough  Hall,  contain- 
ing the  supposed  quantity  of  one  hundred  and  thirty  acres  of  land, 
more  or  less,"  it  is  sufficient;  because  the  sheriff,  not  having  the  title 
deeds  within  his  reach,  cannot  be  presumed  to  have  it  in  his  power 
to  give  a  more  particular  description  of  the  land  he  sells.'  But  where 
land  and  property  le\ied  on  are  designated  by  names  common  to  all 
similar  property,  as  "a  dwelling  house,  gristmill,  sawmill,  and  full- 
ing mill,  and  all  other  buildings  belonging  thereunto,  with  one 
hundred  acres  of  land  joining  the  said  property,"  the  return  is  defec- 
tive for  want  of  a  specification.'  And  so,  too,  where  the  return  de- 
scribes the  land  as  "part  of  Resurrection  Manor,  containing  two  hun- 

2.  Pettingill  v.  Moss,  3  Minn.  222,      Note:  40  Am.  Dec  656. 
74  Am.  Dec.  747;  Bay  State  Iron  Co.       See  supra,  par.  95. 

V.  Goodall,  39  N.  H.  223,  75  Am.  Dec.  6.  Duvall  v.  Waters,  1  Bland  (Md.) 

219 ;  Rowe  v.  Hardy,  97  Va.  674,  34  569,  18  Am.  Dee.  350.    For  other  and 

S.  E.  625,  75  A.  S.  R.  811.  similar  descriptions  held  sufficient,  see 

3.  Koehler  v.  Ball,  2  Kan.  160,  83  Marshall  v.   Greenfield,  8  Gill   &  J. 
Am.  Dec.  451.  (Md.)   349,  29  Am.  Dec.  659;  Swan 

4.  Porter  v.  Byrne,  10  Lad.  146,  71  v.  Parker,  7  Yerg.   (Tenn.)   490,  27 
Am.  Dec.  306.  Am.  Dec.  522. 

6.  Webb  V.  Bnmpass,  9  Port.  (Ala.)       7.  Duvall  v.  Waters,  1  Bland  (Md.) 
201,  33  Am.  Dec.  310;  Duvall  v.  Wa-  569,  18  Am.   Dec.   350;   Chasteen   v. 
ters,  1  Bland  (Md.)  569,  18  Am.  Dec.  Phillips,  49  N.  C.  459,  69  Am.  Dec. 
350;  Farrier  v.  Houston,  100  N.  C.  760. 
369,  6  S.  E.  72,  6  A.  S.  R.  597. 
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dred  and  fifty-one  acres,  more  or  less/'  it  is  void  for  uncertainty, 
because  there  is  nothing  by  which  it  can  be  ascertained  whether  the 
part  levied  on  and  sold  is  to  be  located  on  the  north,  south,  east  or 
west  of  the  whole  tract.®  A  description  is  sufficiently  certain  if  it 
can  be  made  so  by  reference  to  a  record.*  It  has  been  held  that 
whenever  a  levy  returned  departs  from  the  terms  of  description  pre- 
scribed by  statute,  the  onus  is  thrown  on  the  purchaser  of  showing, 
by  extrinsic  evidence,  that  the  return  does  as  completely  identify  the 
land  as  it  would  have  been  identified  by  a  literal  observance  of  the 
statute.*®  While  it  seems  to  be  true  that  such  precision  as  to  the 
description  as  is  required  in  a  return  of  a  levy  of  execution  is  not 
required  in  attachment  proceedings,  yet  it  is  well  settled  that  the 
property  must  be  described  witli  reasonable  certainty,  and  the  descrip- 
tion must  be  such  as  to  identify  it.**  As  respects  property  other 
than  land  it  seems  that  a  description  in  general  terms  suffices.  Thus, 
a  description,  in  general  terms,  of  bricks  levied  on  in  a  kiln,  among 
a  larger  number,  is  sufficient  to  authorize  a  sale  under  the  levy,  as 
where  the  description  was,  "three  thousand  bricks  on  the  lot  of  the 
defendant."  **  It  hai?,  moreover,  been  held  that  parol  evidence  is 
admissible  to  identify  vault  doors  and  iron  partitions  as  being  the 
same  property  described  in  a  sheriff's  return  on  an  execution  as  "two 
doors  and  frames."  *• 

123.  Nulla  Bona. — The  return  of  nulla  bona  ha.s  a  well  defined 
meaning  in  law.  It  signifies  that  the  officer  made  strict  and  diligent 
search  and  was  unable  to  find  any  property  of  the  defendant  liable 
to  seizure  under  the  writ,  whereof  to  levy  the  same.**  Hence,  an 
execution  returned  "not  served  for  want  of  property"  is  insufficient 
under  a  statute  requiring  the  return  to  state  "that  the  defendant  had 
no  goods  or  chattels  whereof  to  levy  the  same,"  it  being  said  that 
such  a  return  does  not  meet  the  requirements  of  a  thorough  search 
and  failure  to  find  any  property  belonging  to  the  defendant  in  the 
execution.**  Nor,  it  seems,  does  "not  satisfied"  cover  the  legal  requi- 
sites of  a  strict  and  thorough  search,  such  a  return  conveying  only 
'the  idea  that  the  execution  hi\s  not  been  paid,  and  hence  it  is  not 
equivalent  to  a  statement  tliat  the  defendant  had  no  goods  or  chat- 

8.  Duvall  V.  Waters,  1  Bland  (Md.)  335,  26  So.  34,  77  A.  S.  R.  61. 
569,  18  Am.  Dec.  350.  14.  Langford  v.  Few,  146  Mo.  142, 

9.  Hyde  v.  Bamey,  17  Vt.  280,  44  47  S.  W.  927,  69  A.  S.  R.  606;  Reed 
Am.  Dec.  335.     See  supra,  par.  95.  v.  Lowe,  163  Mo,  619,  63  S.  W.  687, 

10.  Blanchard  v.  Blanchard,  25  N.  85  A.  S.  R.  578;  Com.  v.  McCoy,  8 
C.  105,  38  Am.  Dec.  710.  Watts   (Pa.)   153,  34  Am.  Dec.  446; 

11.  Green  v.  Coit,  81  Ohio  St.  280,  Russell  v.  Lawton,  14   Wis.  202,  80 
90  N.  E.  794,  135  A.  S.  K.  784.  Am.  Dec.  769. 

12.  Hill  V.  Harris,  10  B.  Mon.  (Ky.)       16.  Reed  v.  Lowe,  163  Mo.  619,  63 
120.  50  Am.  Dec.  542.  S.  W.  687,  85  A.  S.  R.  678. 

13.  Broaddus    v.    Smith,    121     Ala. 
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tels  whereof  to  levy  the  same.**  It  has  been  held,  however,  that  if  an 
officer^s  return  of  an  execution  complies  with  the  spirit  of  the  statute 
governing  it,  and  is  substantially  in  the  form  prescribed  by  it,  it  is 
sufficient.  Hence  a  return  reciting  "no  other  property  found  on  which 
to  levy  this  writ"  is  a  sufficient  return  of  nulla  bona.*'  Similarly, 
it  has  been  held  that  a  sheriff's  return  on  execution,  in  the  words, 
"I  know  of  no  property  subject  to  the  within  fieri  facias,"  is  equiva- 
lent to  the  general  return  of  nulla  bona.*® 

124.  Construction  of  Returns. — In  the  construction  of  an  officer's 
returns,  the  presumption  of  law  is  in  favor  of  their  legality.  No 
facts  are  to  be  presumed  to  invalidate  them,  but  they  are  to  be  given 
a  reasonable  meaning,  and  where  the  facts  stated  are  as  consistent 
with  regularity  as  irregularity,  they  should  be  held  to  be  regular.** 
Thus,  it  has  been  held,  the  court  will  presume  that  property  was 
advertised  at  the  same  place  where  sold,  as  required  by  statute,  where 
the  return  states,  "I  advertised  the  proi)erty  as  the  law  directs,"  and 
then  proceeds  to  state  the  places  where  the  property  was  to  be  sold, 
and  was  sold,  and  the  return  will  be  held  sufficient.*®  It  has  been 
held,  however,  that  where  the  return  of  an  otiicer  of  a  levy  on  and 
.sale  of  land  is  defective,  no  presumption  arises  from  the  lapse  of  a 
long  period  of  years  that  the  statutory  requirements  were  complied 
with.* 

125.  Right  to  Alter  Levy  and  Return. — The  general  right  of  a  sher- 
iff or  otlier  officer  to  change  his  levy,  to  enlarge,  or  restrict,  or  abandon 
it,  is  unquestionable.  Having  made  a  mistake,  he  is  not  bound  to 
{»ersevere  in  it.  So,  an  officer,  aft^r  having  levied  on  goods,  may, 
on  a  claim  being  made  to  them  by  a  stranger,  either  abandon  the  levy 
or  restrict  it  to  the  defendant's  interest,  and  he  may  alter  his  levy 
and  return  accordingly,  provided  the  latter  is  appropriate  in  form 
and  sufficient  in  law.  However,  while  an  officer's  control  over  his 
return  lasts  as  long  as  the  writ  remains  in  his  hands,  the  effect  of 
delaying  the  return  until  after  the  return  day  is  to  destroy  the  pre- 
sumption to  which  it  is  ordinarily  entitled  in  the  officer's  favor.* 

16.  Langford  v.  Few,  146  Mo.  142,  Marshall   v.   Greenfield,   8   Gill   &  J. 
47  S.  W.  927,  69  A.  S.  R.  606.  (Md.)  349,  29  Am.  Dec.  559;  Drake 

17.  Langford  v.  Few,  146  Mo.  142,  v.  Mooney,  31  Vt.  617,  76  Am.  Dec. 
47  S.  W.  927,  69  A.  S.  R.  006 ;  Abies  145. 

V.  Webb,  186  Mo.  233,  85  S.  \V.  383,  20.  Drake  v.  Mooney,  31  Vt.  617, 

105  A.  S.  R.  610.                       X  76  Am.  Dec.  145. 

18.  Gunn   v.   Howell,   35  Ala.   144,  1.  Banister  v.  Higginson,  15  Me.  73, 
73  Am.  Dec.  484;  Gibson  v.  Robinson,  32  Am.  Dec.  134. 

90  Ga.  756,  16  S.  E.  969,  35  A.  S.  R.  2.  Dixon  v.  White  Sewing-Mach.  Co., 
250.  128  Pa.  St.  397,  18  Ati.  502,  15  A. 

19.  Ritter  v.  Scannell,  11  Cal.  238,    S.  R.  683,  5  L.R.A.  659. 

70  Am.  Dec.  775;  Hill  v.  Harris,  10       Note:  13  Am.  Dec.  173. 
B.  Mon.  (Kv.)  120,  50  Am.  Dec.  542:       See  preceding  paragraph. 

•    227 


§  126  LEVY  AND  SEIZURE  17  IL  0.  L. 

126.  Irregularities ;  Effect  of  Failure  to  Return. — Defects  or  irregu- 
larities in  a  sheriflf's  return  will  not  defeat  the  title  of  a  purchaser 
who  is  not  the  plaintiff  in  execution,  and  who  receives  a  good  deed, 
containing  a  particular  description  of  the  land  sold.  The  purchaser 
depends  on  the  judgment,  levy,  and  deed,  and  all  other  questions  are 
between  the  parties  to  the  judgment  and  the  officer.'  In  such  cases 
of  course  there  must  be  shown  to  have  been  a  seizure  and  sale,  but 
if  the  return  does  not  show  the  existence  of  these  facts,  they  may  be 
shown  by  evidence  aliunde.*  Similarly,  mere  irregularities  in  the 
return  of  an  order  of  attachment  are  not  open  to  collateral  attack.* 
Moreover,  according  to  the  weight  of  authority,  if  a  levy  and  sale 
is  \alid  when  made,  the  title  of  the  purchaser  cannot  be  defeated 
by  the  subsequent  total  neglect  of  the  marshal  or  sheriff,  over  whom 
the  purchaser  has  no  control,  to  enter  his  return  on  the  execution, 
unless  by  statute  it  is  expressly  declared  that  such  failure  or  neglect 
shall  avoid  the  sale.*  In  this  view,  therefore,  it  is  not  necessary  for 
the  purchaser  of  land  at  an  execution  sale,  in  support  of  his  title, 
to  do  more  than  prove  the  judgment  and  levy,  and  produce  the  sher- 
iff's deed,  the  omission  to  make  a  return  being  merely  one  of  those 
irregularities  which,  according  to  the  weight  of  authority,  will  not 
vitiate  the  sale  made  under  it.'  Likewise,  it  has  been  held  that  the 
failure  of  an  officer  to  make  a  return  on  or  before  the  return  day 
does  not  affect  the  lien  of  the  plaintiff  under  an  attachment.®  In 
some  jurisdictions,  however,  it  has  been  established  that  there  must 
be  a  return  by  the  sheriff  which  must  show  a  strict  compliance  with 
all  the  requirements  of  the  statute ;  otherwise  a  levy  and  sale  of  land 
will  be  adjudged  to  be  void.  But  the  statute  in  those  states  usually 
points  out  specifically  the  facts  which  shall  be  certified  by  the  officer 
in  his  return;  and  the  return  must  be  recorded,  and  constitutes 

3.  Blood  V.  Light,  38  Cal.  649,  99  6.  Stillman  ▼.  Hamer,  70  Kan.  469, 
Am.  Dec  441;  Brooks  v.  Rooney,  11  78  Pac.  836,  109  A.  S.  B.  465. 

Ga.  423i  66  Am.  Dec.  430;  Phillips  v.  6.  Lewis  v.  Watson,  98  Ala.  479, 
Coffee,  17  HI.  164,  63  Am.  Dec.  357 ;  13  So.  570,  39  A.  S.  R.  82,  22  L.R.A. 
Banks  v.  Evans,  10  Smedes  &  M.  297;  Ritter  v.  Scannell,  11-  Cal.  238, 
(Miss.)  35,  48  Am.  Dec.  734;  Coffee  70  Am.  Dee.  775;  Cloud  v.  El  Dorado 
V.  Silvan,  15  Tex.  364,  66  Am.  Dec  County,  12  Cal.  128,  73  Am.  Dec. 
169.  526;  Hunt  v.  Loucks,  38  Cal.  372,  99 

If  there  be  any  variance  between  Am.  Dec.  404;  Dorminey  v.  De  Lang, 
the  recitals  of  a  sheriff's  deed  and  130  Ga,  618,  61  S.  E.  475,  124  A. 
bis  return,  made  after  the  sale  and  S.  R.  193;  Cutting  v.  Harrington,  104 
forming  no  part  of  the  levy,  those  in  Me.  96,  71  Atl.  374,  129  A.  S.  R.  373 ; 
the  deed  should  govern,  as  being  the  Byer  v.  Etnyre,  2  Gill  (Md.)  160,  41 
act  of  both  parties,  and  necessary  to  Aim.  Dec.  410. 

the  completion  of  the  sale.     Rogers       7.  Hamblen  v.  Hamblen,  33  Miss. 
V.  Cawood,  1  Swan   (Tenn.)   142,  55  455,  69  Am.  Dec.  358. 
Am.  Dec.  729.  8.  Hogue  v.  Corbit,  156  111.  540,  41 

4.  Byer  v.  Etnyre,  2  GiU  (Md.)  150,  N.  E.  219,  47  A.  S.  R.  232, 

41  Am.  Dec  410. 
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evidence  of  title.*  It  has  been  held,  however,  that  the  failure  of  an 
oflicer  to  state  in  his  return  the  interest  of  the  judgment  debtor  in 
the  lands  levied  on  is  merely  a  defect  of  form,  which  is  cured  by 
neglecting  to  remedy  the  defect  within  a  stated  time  by  petitioning 
the  proper  court.**  As  a  rule,  an  informal  and  defective  return  of  a 
levy  on  real  estate,  if  cured  by  afaiendments  duly  and  properly  allowed 
by  the  court,  is  binding  on  the  parties  to  the  levy.** 

127.  Amendment  of  Return. — ^As  the  return  of  an  officer  is  merely 
his  answer  touching  what  he  is  commanded  to  do  by  the  writ,  and 
as  this  answer  is  evidence,  and  generally  the  only  admissible  evidence, 
of  the  officer's  proceedings,  unless  it  is  directly  impeached,**  it  ought 
to  be  true  as  well  as  certain,  and  if  not  true,  the  officer  ought  to  be 
permitted  on  proper  application  to  make  it  conform  to  the  facts. 
Hence,  in  a  proper  case,  leave  to  amend  an  officer's  return  to  an 
execution  or  an  attachment  so  as  to  make  it  speak  the  truth  is  usu- 
ally liberally  granted,  the  only  limitation  on  the  right  to  amend  being 
that  the  amendment  shall  be  in  furtherance  of  justice.**  It  is  some- 
times said  that  an  amendment  which  will  destroy  or  materially  alter 
the  original  return  should  not  be  allowed.**  This  is  not,  however, 
generally  true,  as  the  materiality  of  an  amendment  is  the  only  reason 
for  making  it.  Thus  a  return  may  be  amended  in  such  material 
particulars  as  adding  the  sheriff's  signature,  which  has  been  inad- 
vertently omitted,**  supplying  the  date,**  or  changing  a  return  of 
levy  and  sale  to  a  return  of  nulla  bona.*'  Also,  where  a  fieri  facias 
against  two  defendants  is  levied  on  land  "as  the  property  of  the  defend- 
ant," the  court  may,  after  the  sale,  allow  the  officer  to  amend  his 
entry  of  levy  by  naming  which  of  the  two  defendants'  properly  was 
levied  on.**  Since,  however,  the  prime  object  of  amendments  of 
returns  is  to  cure  irregularities  and  not  nullities,  it  seems  that  if  a 
judgment  is  absolutely  void  for  want  of  jurisdiction,  no  amendment 
of  the  return  of  service  can  give  it  validity.**     Where  an  officer's 

9.  Wilcox  V.  Emerson,  10  R.  I.  270,  28  N.  C.  191,  44  Am.  Dec.  75 ;  Dewar 
14  Am.  Rep.  683;  Fletcher  v.  Bradley,  v.  Spence,  2  Whart.  (Pa.)  211,  30 
12  Vt.  22,  36  Am.  Dec.  324;  Little  v.  Am.  Dec.  241;  Slingluff  v.  Collins,  109 
Sleeper,  37  Vt.  105,  86  Am.  Dec.  697.  Va.  717,  64  S.  E.  1055,  17  Ann.  Cas. 

10.  Hyde  v.  Barney,  17  Vt.  280,  44  456  and  note;  Coffee  v.  Silvan,  15 
Am.  Dec.  335.  Tex.  354,  65  Am.  Dec.  169.    See  At- 

11.  Symonds  y.  Harris,  51  Me.  14,  tachmbnt,  vol.  2,  p.  844. 

81  Am.  Dec.  553.  14.  Note :   13  Am.  Dec.  178. 

12.  See  next  succeeding  paragraph.  15.  Slingluff  v.  Collins,  109  Va.  717, 

13.  Holt  V.  Robinson,  21  Ala.  106,  64  S.  E.  1055,  17  Ann.  Cas.  456  and 
56  Am.  Dec.  240;  Albright-Prvor  Co.  note. 

V.  Pacific  Selling  Co.,  126  Ga.  498,  55  16.  Ritter  v.  Scannell,  11  Cal.  238, 

S.  E.  251, 115  A.  S.  R.  108;  Dorminey  70  Am.  Dec.  775. 

V.  De  Lang,  130  Ga.  618,  61  S.  E.  475,  17.  Note :  13  Am.  Dec.  178. 

124  A.  S.  R.  193;  Malone  v.  Samuel,  18.  Dorminey  v.  De  Lanjar,  130  Ga. 

3  A.  K.  Marsh.   (Ky.)   350,  13  Am.  618,  61  S.  E.  475,  124  A.  S.  R.  193. 

Dec.  172  and  note;   Cody  v.   Quinn,  19.  Note:   13  Am.   Dec.   179. 
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return  to  an  execution  is  amended,  the  same  effect  is  to  be  given 
to  the  return,  as  amended,  as  though  it  had  originally  been  made'  in 
the  amended  form.*®  An  amendment,  when  made,  therefore,  haa 
relation  to  the  time  when  the  process  was  returned.*  It  seems  that 
there  is  no  specific  limitation  of  time  within  which  the  power  to 
amend  an  officer's  return  to  an  execution  may  be  exercised,  although 
after  a  considerable  lapse  of  time  the  power  will  be  exercised  with 
greater  caution.*  Amendments  have,  however,  been  allowed  many 
years  after  the  making  and  filing  of  the  original  returns,*  and  a  sher- 
iff's return  to  an  execution  may  be  amended  by  leave  of  the  courts 
even  after  an  action  has  been  commenced  against  the  sheriff  for 
making  a  false  return.^  An  amendment  of  an  officer's  return  of  a 
levy  after  it  has  been  recorded  will  not,  however,  be  permitted  if 
the  rights  of  intervening  bona  fide  purchasers  are  thereby  impaired,* 
although  it  will  be  allowed  as  against  a  grantee  whose  deed  was  made 
for  the  purpose  of  delaying  and  defrauding  creditors.*  It  has  been 
held  that  an  officer  should  not  be  permitted  to  amend  a  return  after 
the  expiration  of  his  term  of  office,'  although  the  rule  is  that  a 
return  may  be  amended  even  after  the  officer  who  made  it  has  gone 
out  of  office.®  In  a  number  of  cases  it  has  been  held  that  the  amend- 
ment of  a  return  is  a  matter  of  course,  resting  between  the  officer 
and  the  court,  with  which  adverse  parties  have  no  concern,  and  that, 
therefore,  no  notice  of  the  proceeding  need  be  given.  The  better 
doctrine,  however,  is  that  the  adverse  party  should  be  notified  of  the 
application  to  amend,  and  should  be  allowed  an  opportunity  to  show 
cause  against  it,  in  order  that  the  court,  in  the  exercise  of  its  discre- 
tion in  the  premises,  may  be  fully  informed  as  to  the  facts.*  In  an 
action  against  a  sheriff  for  a  failure  safely  to  keep  and  deliver  attached 
property,  it  has  been  held  to  be  error  to  permit  the  jury  to  treat  his 
return  as  amended  so  as  to  conform  to  his  testimony  that  he  did 
not  seize  the  amount  of  property  stated  in  the  return,  if  no  applica- 
tion was  made  to  amend  the  return,  and  no  showing  was  made  in 
expectation  that  the  court  would  pass  on  its  sufficiency.**  Since  an 
application  for  leave  to  amend  a  return  is  addressed  to  the  sound 

20.  Slingluff  V.  Collins,  109  Va.  717,  4.  People  v.  Ames,  35  N.  Y.  492, 

64  S.  E.  1055,  17  Ann.  Cas.  456.  91  Am.  Dec.  64. 

1.  Woodward  v.  Harbin,  4  Ala.  534,  5.  Banister  v.  Higginson,  15  Me.  73, 
37  Am.  Dec.  753 ;  Malone  v.  Samuel,  32  Am.  Dec.  134. 

3  A.  K.  Marsh.    (Ky.)   350,  13  Am.       Note:  13  Am.  Dec.  180. 

Dec.  172  and  note.  6.  Jackson  v.  Esten,  83  Me.  162,  21 

2.  Ma  lone  v.  Sa^iuel,  3  A.  K.  Marsh  Atl.  830,  23  A.  S.  R.  765. 
(Ky.)  350,  13  Am.  Dec.  172  and  note;       7.  Note:    17   Ann.    Cas.   459. 
Slingluff  V.  Collins,  109  Va.  717,  64       8.  Note:  13  Am.  Dec.  177,  178. 
S.    E.    1055,   17   Ann.    Cas.   456   and       9.  Note:  13  Am.  Dec.  174,  175. 
note ;  Coffee  v.  Silvan,  15  Tex.  354,  65       10.  Standard  Wine  Co.  v.  Chipman, 
Am.  Dec.  169.  135  Mich.  273,  97  N.  W.  679,  106  A. 

3.  Note:  13  Am.  Dec.  176,  177.         S.  R.  394. 
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discretion  of  the  court,  a  refusal  ta  allow  an  amendment  is  in  general 
not  appealable,^ ^  although  it  seems  that  if  the  court  refuses  on  the 
ground  that  it  has  no  power  to  permit  the  amendment^  an  appeal 
will  lie." 

128.  Retttm  as  Evidence. — ^It  seems  to  be  very  generally  recog- 
nized that  the  return  of  a  sheriff  or  other  levying  officer  of  matters 
material  and  proper  to  be  returned  is  evidence,^*  and  as  such  it  may 
be  admitted  in  the  case  of  an  attachment  proceeding  although  it 
appears  that  no  judgment  has  been  rendered  in  the  action  in  which 
the  attachment  was  issued.^^  Thus,  it  has  been  held  a  return  of  an 
execution  is  a  memorandum  of  sale  which  can  always  be  made  avail- 
able to  the  purchaser,^^  and  a  recital  therein  that  the  purchase  price 
was  paid  by  the  purchaser  named  in  the  deed  given  at  the  ssde  is 
conclusive  of  that  fact.^*  Likewise,  since  a  return  is  good  and  avail- 
able for  a  purchaser  of  an  estate  in  procuring  his  title,  he  is  not  permit- 
ted to  question  its  efficacy  by  interposing  the  statute  of  frauds  when  he 
is  sought  to  be  made  liable  as  such  purchaser  and  hence,  generally, 
a  return  of  a  sheriff  on  an  execution  is  admissible  as  evidence  against 
a  purchaser  of  land  under  such  execution  in  an  action  by  the  sheriff 
against  him  to  recover  the  sum  bid  for  the  land.^'  It  has  been  ruled, 
however,  that  a  sheriff's  return  of  an  execution  sale  is  not  evidence 
against  the  purchaser,  or  a  purchaser  from  him,  of  the  existence  of 
a  deed  of  trust,  to  which  the  sale  is  in  such  return  stated  to  be  sub- 
jeet.^®  There  seems  to  be  some  doubt  as  to  whether  a  return  is  to 
be  accepted  as  conclusive  or  as  only  prima  facie  evidence,  but  as  a. 
general  rule  it  is  conceded  that  it  may  not  be  contradicted  by  parol 
evidence.^*  As  a  general  proposition,  an  officer's  return  of  matters 
material  and  proper  to  be  returned  is  conclusive  on  all  questions  that 
can  arise  between  the  creditor  and  debtor,  and  all  persons  claiming 
under  either  of  them,  and  hence,  of  course,  it  cannot  be  contradicted 
for  the  purpose  of  invalidating  the  officer's  proceedings  or  defeating 

11.  McColIum  V.  Hubbert,  13  Ala.  71  Am.  Dec.   198;   Nichol  v.  Ridlev, 
282,  48  Am.  Dec.  56.  5  Yerg.  (Tenn.)  63,  26  Am.  Dec.  254; 

12.  Note:  13  Am.  Dec.  175.  Miller  v.  Alexander,  13  Tex.  497,  65 

13.  Williams  v.  Hemdon,  12  B.  Mon.  Am.  Dec.  73. 

(Ky.)    484,  54  Am.  Dec.  551;  Bovd       16.  Mason  v.  Perkins,  180  Mo.  702, 

V.  Chesapeake,  etc.,  Canal  Co.,  17  Md.   79  S.  W.  GS3,  103  A.  S.  R.  591. 

195,  79  Am.  Dec.  646 ;  Nichols  v.  Diss-       17.  Hand  v.  Grant,  6  Smedes  &  M. 

ler,  30  N.  J.  L.  461,  86  Am.  Dec.  219;    (Miss.)  508,  43  Am.  Dec.  528;  Nichol 

Nichol  V.  Ridley,  5  Yerg.  (Tenn.)  63,  v.  Ridley,  5  Yerg.  (Tenn.)  63,  26  Am. 

26  Am.  Dec.  254;  Miller  v.  Alexander,  Dee.  254. 

13  Tex.  497,   65  Am.  Dec.  73.     See       18.  Mitchell  v.  Lipe,  8  Yeig.  (Tenn.) 

Attachment,  vol.  2,  p.  845;  Evidence,  179,  29  Am.  Dec.  116. 

vol.  10,  p.  1120.  19.  Newton  v.  State  Bank,  14  Ark. 

14.  Chadbourne  ▼.   Sumner,   16   N.  9,  58  Am.  Dec.  363;  Pratt  v.  Phillips, 
H.  129,  41  Am.  Dec.  720.  1   Sneed    (Tenn.)    543,  60  Am.   Dec. 

15.  Denham  v.  Holeman,  26  Ga.  182,   162.    See  Attachment,  vol.  2,  p.  845. 
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any  rights  acquired  under  them.*?  In  other  words,  if  the  return 
of  the  sheriff  is  false,  or  there  is  any  neglect  of  duty  by  an  under- 
sheriff  or  bailiff,  the  sheriff  alone  is  responsible  to  the  person  injured, 
the  latter  having  an  adequate  remedy  against  him,^ 'usually  by  an 
action  for  a  false  return.*  But  even  though  parties  are  in  some 
cases  precluded  from  impeaching  a  sheriff's  return  on  the  ground  of 
fraud,  it  is  only  to  protect  innocent  parties  whose  rights  depend  on 
his  official  acts,  it  has  been  said,  not  to  protect  a  fraudulent  purchaser 
from  the  consequences  of  his  own  fraud.  Accordingly,  it  has  been 
ruled,  a  mortgagee  may  impeach  a  sheriff's  return  on  the  ground  of 
fraud  by  showing  that  the  levy  was  actually  made  after  the  mortgage, 
and  that  the  date  on  the  return  was  falsified  by  the  collusion  of  the 
sheriff  and  purchaser.*  A  return  is  not  conclusive  as  to  third  persons 
whose  interests  are  not  connected  with  the  suit,  but  whose  interests 
may  be  affected  by  the  proceedings  of  the  sheriff.  As  to  such  person 
the  return  is  only  prima  facie  evidence.^  Also,  it  has  been  held  that 
the  return  of  an  officer,  where  he  is  a  party,  is  merely  prima  facie 
evidence  of  an  attachment.^  It  seems  that  a  return  embracing  col- 
lateral facts  or  matters  not  necessary  to  be  returned  can  in  no  wise 
be  received  as  evidence  thereof.*  Thus,  it  has  been  ruled  that  a 
statement  in  a  return  that  money  made  on  execution  was  paid  to 
the  plaintiff  is  not  competent  evidence  to  prove  the  fact  or  time  of 
payment,  it  not  being  in  response  to  the  command  of  the  writ^  It 
has  also  been  held  that  where  the  allegation  of  the  plaintiff  that 
certain  property  was  attached  is  made  only  for  the  purpose  of  excus- 

20.  Whitaker   v.    Sumner,   7   Pick,  Minn.  286,  60  N.  W.  227,  28  A.  S.  R. 

(Mass.)   661,  19  Am.  Dec.  298;  Doe  367,  wherein  it  is  said  that  an  officer's 

V.  Ingersoll,  11  Smedes  &  M.  (Miss.)  return   is   usually   conclusive   on   the 

249,  49  Am.  Dec.  67;  Ladd  v.  Wiggin,  same  parties  in  the  same  action,  and 

36  N.  H.  421,  69  Am.  Dec.  661;  John-  others  in  privity  with  them,  but  in 

son  V.  Stone,  40  N.  H.  197,  77  Am.  other  actions  is  prima  facie  evidence 

Dec.  706;  Pahner  v.  Clarke,  13  N.  C.  only. 

354,  21  Am.  Dec.  340;  Mentz  v.  Ham-  1.  Mentz    v.    Hamman,    6    Whart. 

man,  6  ^Vha^t.  (Pa.)  160,  34  Am.  Dec.  (Pa.)  160,  34  Am.  Dec.  546. 

646;  Hunt  v.  Breading,  12  Serg.  &  R.  2.  Bank  of  Gallipolis  v.  Domigan, 

(Pa.)   37,  14  Am.  Dec.  666;  Stevens  12  Ohio  220,  40  Am.  Dec.  476.     See 

v.  Brown,  3  Vt  420,  23  Am.  Dec.  216;  generally,  Sheriffs. 

Rowe  v.  Hardy,  97  Va.  674,  34  S.  E.  3.  Nail  v.  Granger,  8  Mich.  460,  77 

626,  76  A.  S.  R.  811.  Am.  Dec.  462. 

Note:  66  A.  S.  R.  281.  4.  Chadboume  v.  Sumner,  16  N.  H. 

Compare  Blanc  v.  Paymaster  Min.  129,  41  Am.  Dec.  720. 

Co.,  96  Cal.  524,  30  Pac.  765,  29  A.  Note:  28  A.  S.  R.  368. 

S.  R.  149,  wherein  it  is  held  that  the  5.  Nichols  v.  Patten,  18  Me.  231,  36 

return  on  a  writ  of  attachment  is  not  Am.  Dec.  713. 

conclusive  of  the  validity  of  the  at-  6.  Chadboume  v.  Sumner,  16  N.  H, 

tachment  in  a  subsequent  action  against  129,  41  Am.  Dec.  720. 

the  successor  of  the  corporation   de-  7.  Walker  v.  McKnight,  15  B.  Mon. 

fendant.  (Ky.)  467,  61  Am.  Dec.  190. 

See    also    Stewart    v.    Duncan,    47 
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ing  his  failure  to  deliver  it,  he  is  not  bound  by  the  officer's  return 
on  the  writ  as  to  the  amount  of  property  levied  on,  but  may  show 
by  other  evidence  that  the  entire  property  was  seized  by  the  officer 
and  placed  in  the  possession  of  a  keeper,  though  such  evidence  was 
inconsistent  with  the  return  on  the  writ.®  It  has  been  held  that  a 
sheriff's  return  on  an  execution  is  not  necessarily  conclusive  as  to 
the  time  of  the  levy.*  Hence,  a  mortgagee  may  show  that  a  levy 
was  made  after  the  time  named  in  the  return  and  after  his  rights 
had  accrued.^® 

129.  Right  of  Officer  to  Contradict  Return* — ^As  a  corollary  to  the 
rule  that  an  officer's  return  is  ordinarily  conclusive  as  between  the 
parties  to  a  suit  and  their  privies,^^  it  is  a  generally  accepted  prin- 
ciple that  even  the  levying  officer  himself  cannot  be  allowed  to  con- 
tradict his  own  return.^*  A  return  of  a  levy  is,  therefore,  proof  against 
him  that  he  has  taken  possession  of  the  goods  on  which  the  levy  was 
made,^*  although  it  has  been  said  that  it  cannot  be  maintained,  as 
a  proposition  universally  true,  that  the  return  of  an  attachment  of 
personal  property  conclusively  proves  the  taking,  so  as  to  subject 
the  officer  to  an  action  of  trespass.^*  In  accordance  with  the  gen- 
eral rule  it  has  been  held  that  to  avoid  the  effect  of  a  return  made 
on  an  execution,  a  sheriff  cannot  show  by  parol  that  in  fact  a  levy 
was  made  on  the  same  property  by  virtue  of  a  fieri  facias  first  deliv- 
ered to  him,  nor  give  in  evidence  a  levy  which  had  never  been  attached 
to  the  writ  nor  returned  with  it.**  He  may,  however,  show  that  the 
property  levied  on  or  attached  was  in  a  third  person  and  not  in  the 
debtor.**  Also,  he  is  not  estopped  from  denying  the  truth  of  his 
return  as  against  one  who  fraudulently  procured  him  to  make  it, 
as  fraud  vitiates  everything  it  touches.*^  Nor  is  the  return  of  a  sheriff 
conclusive  against  him  as  to  matters  which  he  is  not  required  to  state. 
Hence,  in  an  action  against  him  for  a  negligent  loss  of  the  property 
levied  on  he  may  introduce  parol  evidence  of  such  matters,  for  this 

8.  La  FoUett  v.   Mitchell,  42  Ore.       13.  Fisher    v.    Bartlett,    8    Greenl. 
465,  69  Pac.  916,  95  A.  S.  R.  780.        (Me.)   122,  33  Am.  Dec.  225;  Evans 

9.  Henderson  v.  Henderaon,  133  Pa.  v.  Matson,  51  Pa.  St.  366,  88  Am.  Dec. 
St.  399,  19  Atl.  424,  19  A.  S.  R.  650.  584. 

10.  Nail  V.   Granger,  8  Mich.  450,  14.  Rand  v.   Sargent,  23  Me.   326, 
77  Am.  Dec.  462.  39  Am.  Dec.  625. 

11.  See  preceding  paragraph.  15.  McClelland  v.  Slingluff,  7  Watts 

12.  Denny  v.  Willard,  11  Pick.  &  S.  (Pa.)  134,  42  Am.  Dec.  224. 
(Mass.)  519,  22  Am.  Dec.  389;  Doe  16.  Denny  v.  Willaxd,  11  Pick. 
V.  Snyder,  3  How.  (Miss.)  66,  32  Am.  (Mass.)  619,  22  Am.  Dec.  389;  Stew- 
Dec.  311;  Boone  County  v.  Lowry,  art  v.  Duncan,  47  Minn.  286,  50  N. 
9  Mo.  24,  43  Am.  Dec.  532;  Johnson  W.  227,  28  A.  S.  R.  367;  Dormm  v. 
V.  Stone,  40  N.  H.  197,  77  Am.  Dec.  McCandless,  14  Pa.  St.  344,  23  Atl. 
706;   Denton  v.  Livingston,  9  Johns.  245,  28  A.  S.  R.  798. 

(N-  Y.)  96,  6  Am.  Dec.  264;  Pratt  v.  17.  Evans  v.  Matson,  51  Pa.  St.  366, 
Phillips,  1  Sneed  (Tenn.)  543,  60  Am.  88  Am.  Dec.  584.  See  generally, 
Dec.  162.  Fraud  and  Deceit,  vol,  12,  p.  222. 
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does  not  tend  to  contradict  the  return.*®  It  has  also  been  said  that 
while  a  sheriff  cannot,  by  averments  of  his  pleading,  impugn  the 
verity  of  his  official  return,  he  is  allowed  to  prove  Other  facts  con- 
sistent with  it,  but  tending  to  exonerate  him  from  a  liability  appar- 
ently created  by  it.** 

130.  Quashing  the  Return.— ^In  some  jurisdictions  it  is  allowable 
for  a  plaintiff  or  a  defendant  in  an  execution  to  proceed  by  motion 
to  have  a  sheriff's  return  set  aside  or  quashed  where  it  appeaia  that 
it  does  not  comply  with  the  law  or  is  otherwise  prejudicial  to  his 
rights.**  In  all  such  cases,  however,  a  notice  of  motion  to  quash  or 
set  aside  such  return  must  be  given  to  the  persons  concerned.*  A 
defendant  in  execution  moving  to  set  aside  a  sheriff's  return,  on  the 
ground  that  the  money  had  been  tendered  and  refused,  miist  show 
that  such  a  state  of  facts  existed,  in  order  to  be  entitled  to  relief.* 
Where  an  officer  in  the  performance  of  his  official  duties,  instead 
of  collecting  money  as  commanded,  chooses  to  receive  in  its  place 
from  the  person  to  whom  he  has  been  referred  for  the  settlement  of 
the  execution  his  note  and  to  return  the  execution  satisfied,  it  seems 
that  the  plaintiff  in  the  execution  can  have  the  return  set  aside  as 
prejudicial  to  his  rights  although  the  sheriff  himself  cannot  do  so, 
he  being  obliged  to  look  only  to  that  which  he  has  voluntarily  elected 
to  receive  as  a  satisfaction.* 

VI.  Custody  op  Property 

In  Oeneral 

131.  Necessity  of  Continued  Possession  by  Officer  or  Agent. — As 

a  general  proposition  it  may  be  said  that  from  the  time  of  a  seizure 
on  execution,  the  levying  officer  should,  either  by  himself  or  by  some 
other  person,  keep  possession  of  the  goods,  or  otherwise  they  may  be 
liable  on  a  second  e^fecution.*  Similsurly,  an  attachment  in  its  very 
terms  implies  the  taking  of  possession  of  the  property  by  the  <^cer, 
and  the  keeping  of  it  in  his  custody,  so  as  to  give  him  a  qualified 

18.  Citizens'  Nat.  Bank  y.  Loomis,  bo  much  of  a  jadgment  or  sold  piop- 
100  la.  266,  69  N.  W.  443,  62  A.  8.  erty  of  a  certain  amount  and  taken 
R.  571.  the   purchaser's  bond   cannot   be  set 

19.  McCarthy  v.  O'Morr,  19  Mont,  aside  in  equity,  and  is  a  perpetual  bar 
215,  47  Pac.  953,  61  A.  S.  R.  502.  to  a  second  execution  therefor. 

20.  Holt  V.  Robinson,  21  Ala.  106,  1.  McKinney  v.  Jones,  7  Tex.  508, 
56  Am.  Dec.  240;  Minter  v.  Branch  58  Am.  Dec.  83. 

Bank,  23  Ala.  762,  58  Am.  Dec.  315;       2.  Minter  v.  Branch  Bank,  23  Ala. 

McKinney  v.  Jones,  7   Tex.  598,  58  762,  58  Am.  Dec.  315. 
Am.  Dec.  83.     But  compare  McGhee       3.  Holt  v.  Robinson,  21  Ala.  106, 

V.   Ellis,  4  Litt.    (Ky.)   244,  14  Am.  56  Am.  Dec.  240. 
Dec.   124,  wherein  it   is  held  that  a       4.  Trovillo  v.  Tilford,  6  Watts  (Pa.) 

sheriff's  return  that  he  has  collected  468,  31  Am.  Dec.  484. 
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uwnership  in  it,  and  the  right  of  possession,  until  the  action  between 
the  parties  to  the  suit,  on  which  it  is  attached,  is  determined  by  law, 
or  by  the  agreement  of  the  parties ;  and  he  may  employ  an  agent  or 
servant  to  keep  the  goods  and  chattels  for  him.  But  still  his  posses- 
sion must  be  continued,  or  the  attachment  will  be  released.*  The 
courts,  however,  in  determining  just  what  acts  constitute  continued 
possession  display  varying  degrees  of  strictness  or  liberality.  At 
common  law  it  was  usual  if  the  goods  were  not  removed  to  put  some 
person  in  actual  possession  thereof,  and  this  is  still  sometimes  done 
to  avoid  the  necessity  of  an  actual  removal.®  In  accordance  with 
this  strict  principle  it  has  been  held  that  an  attachment  of  property 
in  an  open  shed  is  abandoned  where  the  officer  gives  notice  of  the 
attachment,  but  takes  no  actual  charge  of  the  goods,  either  person- 
ally or  by  a  keeper.^  On  the  otlier  hand,  it  has  been  held  that  it 
is  not  necessary  to  continue  an  attachment  or  execution  that  an  officer 
or  his  agent  should  remain  constantly  in  the  actual  possession  of 
seized  property,  but  that  it  is  sufficient  if  the  officer's  custody,  vary- 
ing with  the  nature  and  position  of  the  property,  is  such  as  to  enable 
him  to  retain  and  assert  his  control  over  it,  so  that  it  probably  cannot 
be  interfered  with  without  his  knowledge.®  Thus,  it  has  been  ruled 
that  the  keeper  of  attached  property  lying  on  a  wharf  occupied  by 
the  debtor  is  not  guilty  of  such  neglect  as  will  vacate  the  attachment 
where,  with  the  attaching  officer's  permission,  he  leaves  the  wharf 
and  goes  home  on  Sunday,  after  fastening  the  gates  and  securing 
the  property  in  the  usual  manner,  returning  in  the  afternoon.* 
Moreover,  according  to  the  prevailing  view  it  is  not  necessary  that 
an  assistant  of  the  levying  officer  should  be  left  in  possession  of  the 

6.  Mills  V.  Camp,  14  Conn.  219,  36  264,  4  S.  Ct.  94,  28  U.  S.  (L.  ed.) 
Am.  Dec  488;  Gower  v.  Stevens,  19  141;  Mills  v.  Camp,  14  Conn.  219,  36 
Me.  92,  36  Am.  Dec.  737;  Weston  v.  Am.  Dec.  488;  Nichols  v.  Patten,  18 
Dorr,  25  Me.  176,  43  Am.  Dec.  259;  Me.  231,  36  Am.. Dec.  713;  Hemmen- 
Rogers  v.  Maine  Cent.  R.  Co.,  113  Me.  way  v.  Wheeler,  14  Pick.  (Mass.)  408, 
43U,  94  Atl.  758,  Ann.  Cas.  1916B  999,  26  Am.  Dec.  411.  Compare  Jones 
L.R.A.1915F  1184;  Heard  v.  l^'air-  Lumber,  etc.  Co.  v.  Faris,  6  S.  D.  112, 
banks,  5  Mete.  (Mass.)  Ill,  38  Am.  60  N.  W.  403,  55  A.  S.  R.  814,  where- 
Dee.  394;  Bagley  v.  White,  4  Pick,  in  it  has  been  ruled  that  to  keep  a 
(Mass.)  395, 16  Am.  Dec.  353;  Odiorne  levy  of  an  attachment  good  as  against 
V.  Coliey,  2  N.  H.  66,  9  Am.  Dec.  39 ;  a  subsequent  purchaser  of  the  attached 
Cbadboume  v.  Sumner,  16  N.  H.  129,  property,  the  officer  must  retain  it  in 
41  Am.  Dec.  720.  his  possession  and  exercise  an  adverse 

Note:  21  Am.  Dec.  677  et  seq.  dominion   and  control  over  it,  either 

6.  Trovillo  v.  Tilford,  6  ^atts  (Pa.)  by  a  keeper  in  custody,  or  by  keeping 
468,  31  Am.  Dec.  484.  See  supra,  par.  it  under  lock  and  key,  or  by  some  other 
79-  equivalent  act  of  exclusive  possession 

7.  Shepherd  v.  Butterfield,  4  Cush.  and  control. 

(Mass.)  425,  50  Am.  Dec.  796.  9.  Petty  place    v.    Dutch,    13    Pick. 

8.  Freeman  v.  Dawson, -110  U.   S.   (Mass.)  388,  23  Am.  Dec.  688. 
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goods,  or  that  the  goods  should  be  removed ;  ^*  they  may  be  left  in 
the  custody  of  the  defendant  at  the  risk  of  the  plaintiff  or  of  the 
sheriff/^  or  oh  obtaining,  as  is  customary,  a  receiptor  for  their  deliv- 
ery on  demand.^*  A  sheriff,  after  he  has  seized  property  under  attach- 
ment or  execution,  must  take  care  of  it;  and  if  he  fails  to  do  so,  he 
and  his  sureties  are  liable  therefor ;  ^*  but  a  bond  of  indemnity  neither 
increases  nor  lessens  liability  in  this  respect.^*  A  sheriff  attaching 
a  chattel  becomes  a  trespasser  ab  initio  if  he  afterwards  makes  use 
of  the  chattel  instead  of  simply  retaining  it  in  custody.** 

132.  Leaving  Goods  in  Possession  of  Debtor. — The  common  law 
rule  and  practice  on  the  levy  of  an  execution  is  to  remove  the  goods, 
and  the  fact  that  they  are  not  removed  is  regarded  as  a  badge  of 
fraud,  so  as  to  render  them  liable  to  a  subsequent  execution,  or  to 
pass  into  the  hands  of  a  purchaser,  discharged  from  the  lien  of  the 
execution  creditor.**  liikewise,  although  in  the  view  of  many  authori- 
ties the  continual  presence  of  the  attaching  officer  at  the  place  where 
property  attached  lies  is  not  necessary,*'  the  rule  is  that  an  officer 
cannot  consistently  with  the  preservation  of  the  lien  of  an  attachment 
constitute  the  debtor  his  agent  to  keep  the  chattels  attached.  Except 
so  far  as  authorized  by  special  statutory  provision,  therefore,  he  can- 
not leave  such  property  with  the  debtor,  without  dissolving  the  attach- 
ment,*® and  an  attachment  dissolved  by  reason  of  the  possession  of 
the  property  seized  remaining  with  the  debtor  cannot  be  revived  by 
notice.  *•  Consistently  with  this  view  it  has  been  held  that  it  is  an 
abandonment  of  an  attachment,  as  to  third  persons,  where  the  officer, 
after  levying  the  writ,  leaves  the  property  in  a  room  occupied  and 
used  by  the  debtor,  surrenders  the  key  of  the  room  to  the  latter,  and 
for  some  months  neither  sees  nor  gives  any  attention  to  the  property, 
and  one  who  purchases  the  attached  property  from  the  attachment 
debtor,  at  the  end  of  that  time,  takes  it  free  from  the  lien  of  the 
attachment,  even  though  he  knew  of  the  original  levy.**    There  are, 

10.  See  supra,  par.  79.  351  (discussed,  not  decided).    See  Bu- 
ll. See  next  succeeding  paragraph,  pra,  par.  79. 

12.  See  infra,  par.  133.  17.  See  preceding  paragraph. 

13.  Palmer  v.  Costello,  41  App.  Cas.  18.  Mills  v.  Camp,  14  Conn.  219,  36 
(D.  C.)  165,  L.R.A.1915A  193  and  Am,  Dec.  488;  Gower  v.  Stevens,  19 
note;  Phillips  v.  Eggert,  145  Wis.  43,  Me.  92,  36  Am.  Dec.  737;  Jones  Lum- 
129  N.  W.  654,  Ann.  Cas.  1912A  1112  ber,  etc.,  Co.  v.  Faris,  6  S.  D.  112,  60 
and  note,  32  L.R.A.(N.S.)  132.  See  N.  W.  403,  55  A.  S.  R.  814. 
generally,  Sheriffs.  19.  Gower  v.  Stevens,  19  Me.  92,  36 

14.  Smokey  v.   Peters-Calhoun  Co.,  Am.  Dec.  737. 

66  Miss.  471,  5  So.  632,  14  A.  S.  R.  20.  Jones.  Lumber,  etc.,  Co.  v.  Faris, 

575.  6  S.  D.  112,  60  N.  W.  403,  65  A.  S. 

15.  Lamb  v.  Day,  8  Vt.  407,  30  Am.  R.  814.  Compare  Shephard  v.  Butter- 
Dec.  479.    See  Sheriffs.  iield,   4   Cush.    (Mass.)    425,  50   Am. 

16.  Davidson  v.  Waldron,  31  111.  Dec.  796,  wherein  it  was  held  that  an 
120,  83  Am.  Dec.  206;  Com.  v.  Stem-  attachment  is  not  deemed  abandoned  as 
back,  3  Rawle  (Pa.)  341,  24  Am,  Dec.  against  a  subsequent  mortgagee,  having 
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however,  cases  in  wliicb  it  ift  held  that  allowing  the  attachment  debtor 
or  members  of  his  family  to  use  attached  property  will  not  necessa- 
rily release  a  levy  where  there  is  a  keeper  immediately  representing 
the  attaching  officer,  who  is  in  the  possession  and  control  of  such 
property.^  And  there  is  of  course  no  objection  to  an  officer  leaving 
goods  in  the  custody  of  the  defendant  at  his  own  or  the  plaintiff's 
risk.*  Moreover,  when  there  is  no  positive  rule  that  the  property 
levied  on  must  be  removed  from  the  possession  of  the  debtor  the  rule 
in  some  states  is  that  merely  leaving  it  in  his  possession  until  sale 
does  not  per  se  divest  an  execution  lien  in  the  absence  of  fraud,* 
although  if  in  addition  to  leaving  the  property  in  the  debtor's  hands 
he  is  permitted  to  use  it  as  before,  this  is  usually  regarded  as  suffi- 
cient to  defeat  the  lien.*  And  the  lien  will  also  be  lost  if  the  prop- 
erty is  left  in  possession  of  the  debtor  for  an  unreasonable  time,  jus- 
tice to  other  creditors  requiring  that  goods  which  may  be  at  the  time 
sufficient  to  satisfy  all  shall  not  be  left  in  such  a  situation  that  they 
may  be  consumed  or  eloigned.*  There  is  no  certain  rule  how  long 
goods  may  with  safety  to  the  execution  creditor  be  permitted  to  remain 
in  the  possession  of  the  debtor,  the  cases  varying  from  one  day  to 
upwards  of  two  years.*  When  goods  are  levied  on,  and  by  agree- 
ment left  in  the  possession  of  the  defendant,  the  latter  becomes  the 
agent  of  the  officer,  and  on  his  refusing  to  redeliver  them  according 
to  his  agreement,  trespass  vi  et  armis  may  be  maintained  against  him 
and  any  one  who  aids  him  in  retaining  or  removing  them.' 

■ 

Releasing  Property  to  Receiptor 

133.  In  General. — ^While  retention  of  the  possession  of  property 
levied  on  is  ordinarily  deemed  to  be  essential  to  the  continuance  of 

notice  of  the  attachment  before  record-  Dec.  707. 

ing  his   mortgage,   where  the   officer,  3.  Com.  v.  Stremback,  3  Rawle  (Pa.) 

having   attached   all   the  goods   in   a  341,  24  Am.  Dee.  351;  Keyser's  Ap- 

building,  intrusts  the  key  to  an  em-  peal,  13  Pa,  St.  409,  53  Am.  Dec.  487 ; 

ployee  of  the  debtor,  directing  him,  Bisbing  v.  Third  Nat.  Bank,  93  Pa.' 

with  his  assent,  to  keep  the  property  St.  79,  39  Am.  Rep.   726)  Nighbert 

for  him,  and  the  employee  places  the  v.  Homsby,  100  Tenn.  82,  42  S.  W. 

key  in  a  desk  in  the  debtor's  house,  1060,  66  A.  S.  R.  736. 

notifying  the  debtor's  wife  of  the  at-  Note :  27  L.R. A.  375. 

tachment,  and  the  debtor,  obtaining  the  4.  Note :  27  L.R.A.  376,  377. 

key,  enters  the  building  and  mortgages  6.  Davidson  v.  Waldron,  31  111.  120, 

part  of  the  property  with  notice  of  the  83  Am.  Dec.  206;  Butler  v.  Maynard, 

attachment.  11  Wend.  (N.  Y.)  648,  27  Am.  Dec. 

1.  Jones  Lumber,  etc.,  Co.  v.  Faris,  100. 

6  S.  D.  112,  60  N.  W.  403,  55  A.  S.       Note:  27  L.R.A.  377. 

B.  814.  6.  Com.  v.  Stremback,  3  Rawle  (Pa.) 

2.  Myers  v.  Myers,  8  La.  Ann.  369,  341,  24  Am.  Dec.  351. 

58  Am.  Dec.  689;  Beekman  v.  Lan-       7.  Trovillo  v.  Tilf ord,  6  Watts  (Pa.) 
sing,  3  Wend.   (N.  Y.)   446,  20  Am.   468,  31  Am.  Dec.  484  and  note. 
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an  attachment  or  execution  lien,^  levying^an  execution  or  attachment 
and  taking  a  receiptor  change  the  possession  of  goods  in  the  con- 
templation of  law  without  an  actual  removal.*  The  giving  of  receipts 
for  property  attached  is  not  only  lawful  everywhere  between  the  par- 
ties to  them,  but  the  law  encourages  such  transactions,  in  order  to 
save  litigants  the  trouble  and  expense  attending  the  keeping  of  prop- 
erty attached  by  the  sheriff,  while  the  case  is  waiting  for  trial.  ^^ 
The  contract  of  a  receiptor  is  usually  a  written  undertaking  to  keep 
the  property  safely,  to  redeliver  it  on  demand  or  to  pay  its  value,^^ 
and  in  some  cases,  if  there  is  no  demand  for  attached  property,  to 
redeliver  it  within  a  stipulated  time  after  the  rendering  of  a  judg- 
ment against  the  defendant  so  that  it  may  be  taken  on  execution.^' 
A  promise  to  redeliver  contained  in  a  receipt  is  founded  on  a  sufficient 
consideration  and  may  be  enforced.**  Ordinarily,  therefore,  when  a 
sheriff  or  other  officer  delivers  property  to  a  person  or  to  his  order, 
under  a  receipt,  he  ceases  to  have  any  further  care  or  custody  of  the 
property  as  between  him  and  the  receiptor,**  and  the  latter  holds 
as  the  officer's  delegate  or  bailee,  on  the  terms  specified  in  the  receipt. 
On  the  officer  becoming  entitled  to  a  redelivery  according  to  those 
terms,  the  force  of  the  receipt  is  completely  gone;  and  the  entire 
property  acquired  by  the  levy  reverts.  If  the  receiptor  detain  it,  or 
if  having  delivered  it  over  to  a  third  person,  he  finds  himself  unable 
to  redeliver,  the  officer  may  bring  replevin  or  trover  for  the  wrong 
according  to  its  nature,**  refusal  to  deliver  being  evidence  of  a  con- 
version. An  action  also  lias  directly  on  the  contract  contained  in 
the  receipt;  but  whether  the  officer  will  resort  to  this  or  sue  for  the 
wrong  rests  in  his  election.**  The  value  of  articles  contained  in  a 
receipt  given  to  an  officer  for  property  attached  by  him  has  been 
held  to  be  conclusive  on  both  parties  to  such  receipt.*'  Also,  it  seems, 
a  receiptor  is  liable  for  all  property  represented  as  attached  in  a  receipt 
given  by  him  to  the  attaching  officer  if  the  property  is  returned  on 

8.  See  supra;  par.  131.  384,  18  N.  E.  1,  9  A.  S.  R.  724. 

9.  Hemmenway  v.  Wheeler,  14  Pick.  13.  Bursley  v.  Hamilton,  15  Pick. 
(Mass.)  408,  25  Am.  Dec.  411;  Chad-  (Mass.)  40,  25  Am.  Dec.  423;  Lock- 
boume  v.  Sumner,  16  N.  H.  129,  41  wood  v.  Bull,  1  Cow.  (N.  Y.)  322,  13 
Am.  Dec.  720;  PhilUps  v.  Hall,  8  Am.  Dec.  539;  PhilUps  v.  Hall,  8 
Wend.  (N.  Y.)  610,  24  Am.  Dec.  108;  W^end.  (N.  Y.)  610,  24  Am.  Dec.  108. 
Burrall  v.  Acker,  23  Wend.  (N.  Y.)  14.  Peters  v.  Stewart,  45  Conn.  103, 
606,   35   Am.  Dec.  582.  29  Am.  Rep.  663. 

10.  Peters  v.  Stewart,  45  Conn.  103,  15.  Lockwood  v.  Bull,  1  Cow.  (N* 
29  Am.  Rep.  663;   Shelton  v.  Hurd,  Y.)  322,  13  Am.  Dec.  539. 

7  R.  I.  403,  84  Am.  Dec.  564.  16.  Dezell  v.  Odell,  3  Hill  (N.  Y.) 

11.  Currier  v.  Currier,  2  N.  H.  75,  215,  38  Am.  Dec.  628. 

9  Am.  Dec.  43;  Browning  v.  Hanford,  17.  Remick  v.  Atkinson,  11  N.  H. 
5  Hill  (N.  Y.)  588,  40  Am.  Dec.  369.   256,  35  Am.  Dec.  493. 

12.  Wright   V.    Dawson,   147    Mass. 
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(he  writ  aa  attached.*®  Where  a  distinct  value  is  affixed  to  each  article 
named  in  a  receipt  for  attached  property,  however,  a  tender  of  a  part 
.  of  such  property  is  good ;  and  if  such  tender  be  made  by  the  bailee, 
and  refused  by  thQ  oflBcer,  the  latter  cannot  recover  the  value  of  the 
part  tendered.**  It  has  been  said  that  although  a  sheriff  has  taken 
a  receipt  for  goods  levied  on,  he  still  retains  in  law  the  power  to 
control  the  goods  and  at  his  pleasure  may  retake  them  into  his  per- 
sonal custody.*^  This  right  has  been  questioned,  however,  on  the 
ground  that  it  is  not  within  a  fair  construction  of  tiie  receipts  usually 
given  for  property  attached,  which  secure  either  its  redelivery  or  the 
payment  of  its  value,  that  before  judgment,  the  officer  can  take  pos- 
session of  the  property,  unless  the  assent  of  the  owner  or  receiptor  is 
fiist  obtained,  especially  if  there  is  no  suggestion  that  the  latter  is 
not  of  sufficient  ability  to  make  indemnity.  To  give  the  officer  this 
power,  it  has  been  said,  would  certainly  allow  him  to  disregard  the 
spirit  of  his  contract,  and  often  expose  the  property  to  a  ruinous  ^ 
sacrifice,  whereas,  the  promise  of  the  receiptor  being  to  do  one  of 
two  things,  the  election  is  with  him,  as  in  the  case  of  other  contracts 
of  similar  kind.* 

134.  Interest  of  Receiptor  in  Property  Receipted  for;  Permitting 
Owner  Custody  Thereof. — ^It  has  been  said  that  a  receiptor,  being 
merely  the  sheriff's  servant,  has  no  property  in  the  goods  receipted 
for.-  The  better  rule,  however,  appears  to  be  that  the  giving  of  a 
receipt  therefor  vests  in  him  a  special  property  therein,  although  it 
is  of  course  subordinate  to  that  of  the  sheriff,*  and  accordingly  it  has 
teen  held  very  generally  that  a  receiptor  for  goods  taken  either  on 
^  attachment  or  execution  has  a  sufficient  interest  therein  to  main- 
tain trover  for  them  against  one  who  takes  them  out  of  his  possession 
with  no  color  of  right.*  That  taking  a  receipt  is  an  abandonment  of 
the  possession  of  attached  goods,  at  least  to  the  extent  of  permitting 
them  to  go  into  the  owner's  possession,  is  generally  conceded.*  In 
fact  the  whole  object  of  giving  receipts  for  property  attached  is  to 
enable  him  to  enjoy  the  property  during  the  pendency  of  the  suit, 
and  to  save  the  expense  attending  the  keeping  of  the  property  during 
that  time.  As  has  been  well  said,  property  might  as  well  remain  in 
the  custody  of  the  sheriff  as  to  remain  in  the  actual  possession  of  the 
receiptor.*    But  of  course,  if  one  who  has  receipted  for  attached  prop- 

18.  Harris  v.  Morse,  49  Me.  432,  77  8.  Cnrrier  v.  Cnrrier,  2  N.  H.  76, 
Am.  Dee.  269.  9  Am.  Dec.  43. 

19.  R^mick  v.  Atkinson,  11  N.  H.  4.  Poole  v,  Symonds,  1  N.  H.  289, 
256,  35  Am.  Dec.  493.  8  Am.  Dee.  71;  Thayer  v.  Hutchinson, 

20.  Currier  v.  Currier,  2  N.  H.  75,  13  Vt.  604,  37  Am.  Dec.  607. 

9  Am.  Dec.  43.  5.  Weston  v.  Dorr,  25  Me.  176,  43 

1.  Weston  V.  Dorr,  25  Me.  176,  43    Am.  Dec.  259. 

Am.  Dee.  259.  .    6.  Peters  v.  Stewart,  45  Conn.  103, 

2.  Phillips  V.  Hall,  8  Wend.  (N.  Y.)   29  Am.  Rep.  663. 
610,  124  Am.  Dec.  108. 
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erty  allows  it  to  go  back  into,  or  to  remain  in,  the  hands  of  the 
debtor,  and  the  latter  wastes,  destroys  or  sells  it,  the  receiptor  is  liable. 
Having  intrusted  the  property  to  the  debtor,  he  will  be  responsible  . 
to  the  sheriff  for  the  debtor's  acts.'  In  fact  it  h.as  even  been  held, 
on  inexorable  principles  of  law,  that  where  property  attached  by  a 
sheriff,  and  receipted  for,  and  left  by  the  receiptor  in  the  defendant's 
possession,  was,  before  judgment,  levied  on  and  sold  by  a  deputy 
on  an  execution  against  the  defendant,  without  the  knowledge  or 
consent  of  the  sheriff,  the  receiptor  on  judgment  being  recovered  in 
the  first  suit  and  execution  issued  was  liable  to  the  sheriff  in  an  action 
for  the  property.®  By  suffering  the  property  to  pass  into  the  hands 
of  the  owner,  however,  he  does  not  abandon  his  right  to  reclaim  the 
possession,  while  it  remains  in  such  owner's  hands,  or  in  the  hands 
of  a  person  having  full  knowledge  of  all  tlie  facts,  and  accordingly 
he  may  maintain  replevin  therefor  where  the  defendant  takes  the 
goods  into  another  state  to  sell.® 

135.  Nature  of  Receiptor's  Liability  to  Redeliver. — ^It  is  generally 
settled  that  a  receiptor  of  goods  seized  on  execution  or  attachment 
is  an  ordinary  bailee  only,  and  is  not  under  an  absolute  liability  as 
an  insurer  to  redeliyer  the  property  even  though  he  be  the  debtor  or 
a  friend  of  the  debtor,  unless  his  contract  is  very  special  and  explicit.^® 
Thus,  it  has  been  held  that  he  is  not  liable  for  a  casual  loss  of  goods 
by  fire  after  a  seizure  on  execution,  though  he  leaves  them  with  the 
debtor.^^  And  as  a  general  proposition  it  has  been  stated  that  a 
receiptor  is  entitled  to  prove  as  an  excuse  for  not  delivering  property 
receipted  for,  and  as  a  defense  to  an  action  on  the  receipt,  any  state 
of  facts  which  shows  that  the  officer  is  not  under  any  liability  either 
to  apply  the  property  to  the  debt  of  the  attaching  creditor,  or  to 
return  it  to  the  debtor  or  other  owner.**  In  accordance  with  this  view 
it  has  been  held  that  he  may,  in  an  action  on  his  promise  to  redeliver 
the  property,  show  as  a  defense  that  it  did  not  belong  to  the  person 
as  whose  property  it  was  attached,  and  that  he  has  restored  it  to  the 
true  owner ;  *•  or  that  it  was  exempt  from  attachment,  and  has  been 
given  up  to  the  debtor;  or  that  the  attachment  was  dissolved  by  the 

7.  Waitt  V.  Thompson,  43  N.  H.  161,  20  Am.  Dec.  216,  wherein  it  is  said 
80  Am.  Dec.  136;  Phillips  v.  Hall,  8  that  the  non-performance  of  a  cove- 
Wend.  (N.  Y.)  610,  24  Am.  Dec.  108.  nant  to  deliver  personalty  is  not  ex- 

8.  Flanagan  v.  Hoyt,  36  Vt.  565,  86  cused  unless  such  non-delivery  is  occa- 
Am.  Dec.  676.  sioned  by  the  act  of  God,  of  the  law, 

9.  Peters  v.  Stewart,  45  Conn.  103,  of  the  obligee,  or  of  some  one  who 
29  Am.  Rep.  663.  had  a  right  to  take  the  possession. 

10.  Wright  V.  Dawson,  147  Mass.  11.  Browning  v.  Hanford,  6  HiU  (N. 
384, 18  N.  E.  1,  9  A.  S.  R.  724;  Brown-   Y.)  588,  40  Am.  Dec.  369. 

ing  V.  Hanford,  5  Hill  (N.  Y.)   588,       12.  Wright   v.    Dawson,   147   Mass. 
40  Am.  Dec.  369.     Compare  Stephens   384,  18  N.  E.  1,  9  A.  IS.  R.  724. 
V.  Vaughan,  4  J.  J.  Marsh.  (Ky.)  206,       13.  Fisher    v.    Bartlett,    8    GreenL 
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insolvency  of  the  debtor.^^  On  the  other  hand  it  has  been  ruled  that 
one  who  receives  from  an  officer  property  levied  on,  covenanting  to 
redeliver  at  a  given  time  and  place,  cannot  excuse  non-delivery  by 
the  fact  that  the  property  was  exempt  from  execution.**  It  has  also 
been  held  that  where  a  receiptor  refused  to  deliver  the  property,  prior 
to  the  time  when  the  debtor  filed  his  petition  in  bankruptcy,  the 
subsequent  proceedings  in  bankruptcy  are  no  defense  to  an  action 
brought  by  the  sheriff  against  the  receiptor  for  the  amount  of  the 
execution.^*  Nor  it  seems  is  it  possible  to  reconcile  the  decisions 
on  the  question  of  %  receiptor's  right  to  exonerate  himself  from  lia- 
bility by  showing  that  the  property  levied  on  and  for  which  he  re- 
ceipted was  not  the  property  of.  the  defendant.  Thus,  it  has  been 
held  that  a  receiptor  is  estopped  from  denying  the  sheriff's  right  to 
the  goods,  and  cannot  set  up  title  in  a  third  person,  except  where 
they  have  been  taken  from  him  by  act  of  law,  or,  perhaps,  by  force.*' 
To  justify  a  non-delivery,  on  the  ground  that  the  property  was  taken 
from  covenantor's  possession  by  another  officer  under  an  execution, 
it  must  be  shown  tJiat  such  officer  had  authority  so  to  do,  and  that 
the  property  was  taken  before  the  day  for  delivery,*®  As  respects 
the  right  of  a  party  giving  a  receipt  for  property  seized  by  an  officer 
on  an  execution  or  an  attachment  to  set  up  against  the  officer  thai 
the  property  is  his  own  the  authorities  are  likewise  conflicting.  Thus, 
it  has  been  ruled  that  a  receiptor  is  estopped  by  his  receipt  from 
claiming  the  property  as  his  own,  where  he  makes  no  such  claim  at 
the  time  of  the  levy,  and  does  not  stipulate  that  his  receipt  shall  be 
without  prejudice  to  his  right,**  especially  where  it  appears  that  the 
defendant  in  the  attachment  then  had  other  property  which  the  officer 
could  and  would  have  attached  had  the  receiptor  at  that  time  asserted 
his  claim  to  the  property.**  Ai:id  it  seems  that  where  the  goods  6i  a 
debtor  are  actually  attached  as  his  property,  and  the  receiptor,  in  his 
receipt,  expressly  admits  that  the  goods  are  the  property  of  such  debtor, 
and  promises  to  return  them  to  the  attaching  officer,  or  pay  the  amount 
of  the  judgment  recovered  against  the  debtor,  he  will  not,  in  an  action 
on  such  a  receipt,  be  permitted  to  give  evidence  to  show  that  the  goods 
were  not  the  property  of  the  debtor,  or  that  they  were  not  attachable,* 
although  it  has  been  held  that  he  may  in  such  a  case  after  complying 

(Me.)  122,  22  Am.  Dec.  225;  Dewey  17.  Phillips  ▼.  Hall,  8  Wend.    (N. 

V.  Field,  4  Mete.  (Mass.)  381,  38  Am.  Y.)  610,  24  Am.  Dec.  108. 

Dec.  376.  Note:  26  Am.  Dec.  427. 

Note:  25  An^  Dec.  428.  18.  Stephens  y.  Yaughan,  4  J.  J. 

14.  Wright   V.   Dawson,   I47   Mass.  Marsh.   (Ky.)  206,  20  Am.  Dec.  216. 
384,  18  N.  E.  1,  9  A.  S.  R.  724.  19.  Dezell  v.  Odell,  3  Hill  (N.  Y.) 

15.  Stephens  v.   Vaughan,  4  J.  J.  215,  38  Am.  Dec.  628. 

Marsh.   (Ky.)   206,  20  Am.  Dec.  216.       20.  Dewey  v.  Field,  4  Mete.  (Mass.) 

16.  Parks  v.  Sheldon,  3G  Conn.  466,  381,  38  Am.  Dec.  376. 

4  Am.  Rep.  95.  1.  Note:  25  Am.  Dec.  427. 

R.  C.  L.  Vol.  XVII.— 16.        241 


§  136  LEVY  AND  SEIZURE  17  E.  C.  L. 

with  his  promise  to  return  the  property  receipted  for  bring  replevin, 
trespass,  or  trover  to  try  his  right  of  property,  and  will  not,  in  such 
action,  be  estopped  by  his  receipt  from  proving  title  in  himself.*  Like- 
wise, in  such  a  case  it  appears  that  evidence  of  property  in  the  defend- 
ant is  admissible  on  the  question  of  damages,  in  a  suit  on  his  promise 
to  return  the  property ;  and  if  such  evidence  shows  that  the  property 
could  not  have  been  applied  to  satisfy  the  creditor's  execution,  the 
plaintiflF  can  recover  nominal  damages  only.*  On  the  other  hand, 
in  the  case  of  an  ordinary  receipt,  given  where  property  has  been 
attax^hed  by  an  officer,  and  in  which  the  receiptor  merely  promises 
to  redeliver  it  on  demand,  it  seems  to  be  very  generally  held  that  he 
is  not  estopped  from  showing  that  the  property  belonged  to  himself, 
and  not  to  the  debtor.*  In  an  action  on  a  receipt  given  for  gooda 
attached,  the  defendant  will  not  be  permitted  to  prove  that  the  goods 
were  not  attached,  nor  were  even  in  the  sheriff's  possession,  nor  deliv- 
ered by  him  to  the  defendant,*  especially  where  they  were  at  that 
time  in  the  possession  of  the  receiptor.* 

Forthcoming  or  Delivery  Bond 

136.  Nature  of  Bond. — Instead  of  the  debtor  or  some  third  person 
for  him  giving  a  receipt  for  the  release  of  property  seized  in  execu- 
tion or  attachment,  bonds,  denominated  delivery,  redelivery,  or  more 
generally  forthcoming  bonds,  with  the  necessary  security  are  fre- 
quently given  by  the  defendant.^  As  these  bonds  are  unknown  to 
the  common  law  but  are  purely  the  creatures  of  statutory  law,  it  is 
of  course  necessary  to  look  to  the  law  of  their  creation  for  the  defi- 
nition of  their  character,  and  their  operation  on  the  rights  of  the 
parties.®  Generally,  however,  the  statutes  provide  that  these  bonds 
with  sufficient  security  from  the  debtor  shall  be  made  payable  to  the 
creditors,  in  a  penalty  equal  to  double  the  amount  of  the  execution, 
with  a  condition  to  have  the  property  so  levied  on  forthcoming  on  the 

2.  Bnrsley  ▼.  Hamilton,  15  Pick.  72  A.  S.  R.  150;  Worstman  v.  Wade, 
(Mass.)  40,  25  Am.  Dec.  423  and  note.  77  Ga.  651,  4  A.  S.  R.  102;  Cole  v. 

3.  Bursley  v.  Hamilton,  15  Pick.  Parker,  7  la.  167,  71  Am.  Dec.  439  j 
(Mass.)  40,  25  Am.  Dec.  423.  Maryland  Fidelity,  etc.,  Co.  v.  Bowen, 

4.  Lathrop  v.  Cook,  14  Me.  414,  31  123  la.  356,  98  N.  W.  897,  6  L.RA. 
Am.  Dec.  62;  Barron  v.  Cobleigh,  11  (N.S.)  1021;  Walsh  v.  Brown,  194 
N.  H.  557,  35  Am.  Dec.  506.  Mass.  317,  80  N.  E.  465, 120  A.  S.  R. 

Note:  25  Am.  Dec.  428.  556;  Nighbert  v.  Homsby,  100  Tenn. 

5.  Spencer  v.  Williams,  2  Vt.  209,  82,  42  S.  W.  1060,  66  A.  S.  R.  736; 
19  Am.  Dec.  711;  Lowry  v.  Cady,  4  Portis  v.  Parker,  8  TJix.  23,  58  Am. 
Vt.  504,  24  Am.  Dec.  628.  Dec.  95. 

6.  Pettes  V.  Marsh,  15  Vt.  454,  40  Note:  18  L.R.A.(N.S.)  1273,  127l. 
Am.  Dee.  680.  See  Atxaghksnt,  vol.  2,  p.  885  et 

7.  United  States  v.  Morrison,  4  Pet.  seq. 

124,  7  U.  S.   (L.  ed.)   804;  Smith  v.       8.  Bank  of  United  States  v.  Patton, 
'     Heineman,  118  Ala.  195,  24  So.  3154,   5  How.  (Miss.)  200,  35  Am.  Dec.  428. 
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day  of  sale  thereof  and  if  the  defendant  fails  to  deliver  the  property 
so  bonded  it  is  usually  provided  that  the  sheriflF  shall  return  the  bond 
to  the  clerk  of  the  court  whence  execution  issued,  indorsed  thereon 
"forfeited  ;*'  whereupon  such  bond  is  either  made  recoverable  in  any 
court  having  jurisdiction  of  the  same  •  or  as  in  some  jurisdictions  it 
has  the  force  and  effect  of  a  judgment,  and  execution  may  be  awarded 
on  it  summarily  against  all  the  obligors. ^^  In  attachment  cases  these 
bonds  are  usually  conditioned  for  the  delivery  of  the  property  to  the 
officer,  either  to  satisfy  the  execution  which  the  plaintiff  may  obtain 
in  the  cause,  or  at  such  time  and  in  such  manner  as  the  court  may 
direct,  they  being  also  frequently  in  the  alternative,  either  to  return 
the  property  or  to  satisfy  the  judgment  that  may  be  recovered  in  the 
action."  A  forthcoming  bond  grows  out  of  the  proceedings  in  the 
cause,  not  less  than  the  bail  bond;  it  is  a  part  of  the  process  in  the 
cause;  it  is  not  a  distinct,  separate,  substantive  contract,  but  is  de- 
pendent on,  and  intimately  connected  with,  the  action  itself,  forming 
an  integral  part  thereof  and  following  its  fate.  If  the  original  judg- 
ment is  reversed,  therefore,  the  forthcoming  bond  becomes  naught;  ^^ 
if  the  original  judgment  is  superseded,  a  supersedeas  to  a  judgment 
on  the  bond  is  a  matter  of  course;  if  judgment  be  confessed  on  the 
bond,  it  operates  as  a  release  of  errors  in  the  original  judgment ;  if  the 
execution  on  which  it  is  taken  is  quashed,  the  bond  is  quashed  also ; 
and  lastly,  if  the  bond  is  irregulaily  taken,  it  may  be  quashed  on 
motion  of  either  party.*'  If  a  bond  given  to  release  an  attachment 
contains  a  provision  that  it  shall  be  void  if,  at  any  time  after  final 
judgment,  the  goods,  on  request  therefor,  shall  be  returned  to  the 
officer  taking  the  bond,  it  has  been  held  that  the  po^ession  of  an 
execution  on  such  judgment  is  not  necessary  to  enable  the  officer  to 
demand  a  return  of  the  property.**  Generally,  unless  notice  or  de- 
mand is  expressly  required  by  the  terms  of  the  agreement,  it  seems 
that  the  obligors  on  a  forthcoming  bond  are  bound  thereby  without 
an  express  demand  or  notice  from  the  obligee  to  deliver  the  property.** 
137.  General  Effect  of  Forthcoming  Bond. — In  some  jurisdictions 
the  rule  is  that  a  forthcoming  bond  given  to  a  creditor  on  the  seizure 
of  goods  in  execution  was  intended  as  a  substituted  security  for  the 
lien  acquired  by  the  judgment  and  seizure;  and  consequently,  on  its 

9.  Worstman  v.  Wade,  77  Ga.  651,       12.  Barton  v.  Petit,  7  Cranch  288, 
4  A.  S.  R.  102;  Cole  v.  Robertson,  6  3  U.  S.  (L.  ed.)  317. 

Tex.  356,  56  Am.  Dec.  784.  13.  Steele  v.  Boyd,  6  Leigh   (Va.) 

10.  Brown  v.  Clarke,  4  How.  4,  11  547,  29  Am.  Dec.  218.     See  ne:vt  sue- 
U.  S.  (L.  ed.)  850;  United  States  Bank  ceeding  paragraph. 

V.    Patton,   5   How.    (Miss.)    200,   35  14.  Tucker  v.   Carr,  20  R.  I.  477, 

Am.  Dec.  428.     See  next  succeeding  40  Atl.  1,  78  A.  S.  R.  893. 

paragraph.  15.  Janes  v.   Horton,   32   Ga.   245, 

11.  Note :   25  Am.  Dec.  429.     See  79  Am.  Dec.  300. 
also  Attachment,  vol.  2,  p.  885  et 

seq. 
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execution  and  delivery,  the  goods,  by  operation  of  law,  are  released 
from  all  charge,  and  left  in  the  possession  of  the  debtors  as  free  and 
unencumbered  as  before  it  attached ;  *•  and  if  the  property  is  not 
delivered,  in  pursuance  of  the  condition,  the  remedy  is  then  on  the 
bond,  which  on  the  breach  or  forfeiture  becomes,  by  operation  of 
the  statute,  a  statutory  judgment  against  the  defendant  and  sureties 
from  that  time,*'  followed  by  a  new  lien  on  the  real  and  personal 
estate  of  all  the  obligors.  The  original  judgment  is  merged  and 
satisfied  by  the  new  and  more  comprehensive  statutory  judgment  on 
the  bond,  and  the  remedy  of  the  creditors  is  limited  to  the  enforcement 
of  this  judgment.*^  In  harmony  with  this  doctrine  it  has  been  held 
that  if  after  the  execution  and  delivery  of  such  a  bond  another  judg- 
ment is  entered  against  the  original  defendant,  this  second  judgment 
is  a  lien  on  the  property  which  has  been  released  by  the  bond,  and 
the  lien  thus  acquired  by  the  second  judgment  is  not  destroyed  by 
subsequently  quashing  the  forthcoming  bond,  the  effect  of  such  quash- 
ing not  being  to  revive  the  first  judgment,  and  so  restore  the  lien  • 
which  was  superseded  by  the  execution  of  the  bond.**  On  the  other 
hand,  it  has  been  held  that  a  forthcoming  bond  returned  "forfeited," 
on  which  execution  may  be  issued,  is  not  regarded  as  a  judgment, 
so  as  to  make  it  a  satisfaction  of  the  original  judgment,*®  and  a  suit 
may  be  brought  to  revive  the  original  judgment,  notwithstanding  the 
forfeiture  of  the  bond.*    It  seems,  however,  that  the  sheriff  cannot 

16.  Witherspoon  ▼.  Spring,  3  How.  Bank  ▼.  Patton,  5  How.  (Miss.)  200, 
(Miss.)  60,  32  Am.  Dec.  310;  Walker  35  Am.  Dec.  428;  Smith  v.  Tupper, 
y.  McDowell,  4  Smedes  &  M.  (Miss.)  4  Smedes  &  M.  (Miss.)  261,  43  Am. 
118,  43  Am.  Dec.  476.  Dec.  483.     See  preceding  paragraph. 

17.  While  the  general  role  is  that  on  In  United  States  Bank  v.  Patton,  5 
the  forfeiture  of  a  forthcoming  bond,  How.  (Miss.)  200,  35  Am.  Dec  428, 
no  formal  judgment  is  necessary,  the  it  was  said  that  even  without  the  pro- 
forfeiture  operating  as  a  judgment  by  visions  of  the  statute  giving  a  bond 
virtue  of  statute,  in  some  eases  a  for-  the  force  of  a  judgment  after  a  breach 
mal  motion  on  notice  for  a  judgment  of  its  condition,  as  it  releases  the  levy, 
on  a  forfeited  bond  is  required.  Dan-  and  restores  the  property  to  the  debt- 
ley  V.  Rector,  10  Ark.  211,  50  Am.  or,  is  tantamount  to  a  satisfaction  of 
Dec.  242.  But  see  Wright  v.  Yell,  13  the  execution,  and  the  creditor  would 
Ark.  503,  58  Am.  Dec  336,  wherein  be  left  to  pursue  his  new  remedy  on 
it  was  held  that  a  judgment  of  a  for-  the  bond. 

feited  delivery  bond  is  not  void  be-  19.  Brown  v.  Clarke,  4  How.  4,  11 

cause  actual  notice  has  not  been  given  U.  S.   (L.  ed.)   850. 

the  securities  therein.    Later  cases  in  20.  Campbell  v.  Spence,  4  Ala.  543, 

Arkansas  seem  to  hold  to  the  general  39  Am.  Dec.  301.    See  Lawson  v.  Jor- 

rule.     See  next  succeeding  note.  dan,  19  Ark.  297,  70  Am,  Dec.  596, 

18.  Brown  v.  Clarke,  4  How.  4,  U  wherein  it  is  said  that  judgments  and 
U.  S.  (L.  ed.)  850;  Lipscomb  v.  Grace,  their  liens  are  unaffected  by  delivery 
26  Ark.  231,  7  Am.  Rep.  607 ;  Briggs  bonds  being  taken  and  forfeited,  where 
V.  Spencer,  3  Rob.  (La.)  265,  38  Am.  such  bonds  do  not,  on  forfeiture,  oper- 
Dec.  239  (applying  law  of  Mississip-  ate  as  judgments,  and  therefore  ex- 
pi)  ;  Davis  v.  Dixon,  1  How.  (Miss.)  tinguish   the   original   judgments. 

64,  26  Am.  Dec.  695;  United  States       1.  Cole  v.  Robertson,  6  Tex.  356,  55 
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retake  property  after  forfeiture  of  a  delivery  bond,  and  after  the 
return  day  of  the  execution  under  which  it  was  originally  taken, 
except  by  virtue  of  a  new  execution.*  If,  in  a  contest  of  a  claim  of 
exemption,  a  judgment  is  rendered  sustaining  the  claim,  and  a  forth- 
coming bond  given  in  the  action  is  returned  forfeited,  the  exemption 
claimant,  it  has  been  held,  may  have  execution  issued  on  the  for- 
feited bond,  or  he  may  sue  thereon  in  a  separate  action,  in  which 
event  he  is  entitled  to  recover  as  damages  the  value  of  the  property 
claimed,  as  judicially  determined  in  the  contest  proceeding.*  Accord- 
ing to  some  authorities  the  giving  of  a  forthcoming  bond  by  one  of 
3everal  defendants  discharges  from  the  original  judgment  those  who 
do  not  join  in  the  bond.*  In  the  view  of  other  authorities,  however, 
where  a  judgment  is  obtained  against  several  persons,  but  execution 
is  levied  on  the  property  of  only  one,  who  gives  a  forthcoming  bond, 
which  is  forfeited,  the  original  debt  is  not  thereby  discharged  and 
extinguished,  as  against  the  other  joint  debtors,  and  they  may  be 
proceeded  against  in  case  the  forthcoming  bond  proves  unavailing.* 
As  respects  the  eflfect  of  statutory  bonds  given  to  release  property 
from  attachment,  a  conflict  similar  to  that  existing  in  the  case  of 
forthcoming  bonds  given  to  release  property  from  an  execution  ap- 
pears.* Thus  in  some  cases  it  has  been  held  that  by  virtue  of  such 
a  bond  the  attachment  is  dissolved,  and  the  action  proceeds  to  judg- 
ment in  I'ersonam.'  Other  cases,  however,  hold  that  the  execution  of 
a  forthcoming  bond  on  attachment  does  not  displace  the  lien  of  an 
attachment,  nor  render  the  property  subject  to  seizure  under  other 
writs  while  in  the  hands  of  the  deifendant  in  attachment.*  But  it 
seems  that  if,  after  attached  property  is  surrendered  to  the  defendant 
in  pursuance  of  a  delivery  bond,  it  is  seized  and  taken  from  his  posses- 
sion under  another  writ,  whereupon  he  executes,  with  sureties,  another 
deliver}'  bond,  and  again  gains  possession  of  the  property,  and  on* 
judgment  being  recovered  against  him  in  the  second  action,  sur- 
renders possession  of  the  property  to  an  officer,  pursuant  to  the  terms 

Am.  Dec.   784.     Compare   Hagan   v.  So.  486,  67  A.  S.  R.  110. 

Lucas,  10  Pet.  400,  9  U.  S.  (L.  ed.)       4.  Coffee    v.    Planters'    Bank,    11 

470,  wherein  it  is  held  that  on  the  giv-  Smedes  &  M.  (Miss.)  458,  49  Am.  Dec. 

ing  of  a  bond,  the  possession  of  the  68. 

elaimant  is  substituted  for  the  custody       6.  Robinson   v.    Sherman,   2   Orat. 

of  the  sheriff,  but  the  property  is  not  (Va.)  178,  44  Am.  Dec.  381. 

withdrawn  from  the  custody  of  law       6.  See  Attachment,  vol.  2,  p.  890. 

and  henee  in  the  hands  of  the  claim-       7.  Bunneman   v.   Wagner,  16   Ore. 

ant  under  the  bond  for  its  delivery  433, 18  Pac.  841,  8  A.  S.  R.  306. 

to  the  sheriff  is  as  free  from  the  reach       8.  Stevenson    v.   Palmer,   14    Colo. 

of  other  processes  as  it  would  have  565,  24  Pac.  5,  20  A.  S.  R.  295 ;  Smith 

been  in  the  hands  of  the  sheriff.  v.  Lacey,  86  Miss.  295,  38  So.  311,  109 

2.  Harris  v.  Ellis,  30  Tex.  4,  94  Am.  A.  S.  R.  707;  Maryland  Fidelity,  etc., 
Dec.  296.  Co.  v.  B.  F.  Sturtevant  Co.,  86  Miss. 

3.  Troy  ▼.  Rogers,  116  Ala.  255,  22  509,  38  So.  783,  109  A.  S.  R.  716. 
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of  the  second  bond,  he  cannot  maintain  an  action  against  the  second 
officer  for  the  possession  of  the  property,  though  the  second  levy, 
by  reason  of  the  first,  was  unauthorized.* 

138.  Excuses  for  Failure  to  Comply  with  Terms  of  Bond. — ^In  cases 
of  attachment  or  execution  levied  on  property  for  which  forthcoming 
bonds  have  been  executed,  it  seems  that  if  the  property  is  lost  or 
destroyed  without  the  fault  of  the  obligors,  as  in  the  case  of  fire,  such 
obligors  will  be  held  to  be  discharged,  their  liability  resting  wholly 
on  a  contract  the  performance  of  which  has  been  rendered  impos- 
sible.** Also,  as  the  law  controls  the  rights  and  remedies  of  every 
person,  if  it  interferes  and  prevents  an  obligor  from  complying  witi 
the  conditions  of  a  bond,  the  obligor  will  not  be  held  liable  because 
of  his  noncompliance,  the  interference  of  the  law  in  such  a  case  being 
analogous  to  an  act  of  God  operating  to  prevent  compliance.  Thus, 
where  a  claimant  gives  a  levying  officer  a  forthcoming  bond,  and 
retains  possession  of  the  property,  which  the  same  officer  subsequently 
seizes  and  sells  under  a  lien  of  superior  dignity,  applying  the  proceeds 
to  such  superior  lien,  the  maker  of  the  forthcoming  bond  is  not  liable 
thereon  for  a  failure  to  produce  the  property  at  the  time  and  place  of 
sale.** 

139.  Estoppel  to  Question  Legality  of  Levy. — ^As  a  general  proposi- 
tion it  has  been  held  that  an  obligor,  whether  principal  or  surety,  in 
a  forthcoming  bond  in  which  the  levy  is  acknowledged,  will  not  be 
allowed  to  attack  the  levy  or  the  authority  of  the  officer  making  it, 
in  an  action  on  the  bond.**  In  such  cases  the  execution  by  the  obligors 
of  the  bond  is  deemed  to  amount  to  an  admission  on  their  part  that 
the  levy  was  a  valid  one,  and  the  admission  operates  as  an  estoppel  to 
their  denial  of  the  legality.*'  In  accordance  with  this  view  it  has 
been  held  that  a  forthcoming  bond  cannot  be  avoided  even  by  show- 
ing that  there  was  no  original  judgment  to  sustain  the  execution 
under  which  the  property  was  levied  on,  and  for  the  redelivery  of 
which  the  bond  was  given.**  However,  according  to  some  authorities, 
while  if  suit  is  brought  on  the  bond,  a  party  may  not  be  permitted 

9.  Stevenson  v.  Palmer,  14  Colo.  565,  Parker,  8  Tex.  23,  58  Am.  Dee.  95. 
24  Pac.  5,  20  A.  S.  R.  295.  Notes:  25  Am.  Dec  429;  51  L.R.A. 

10.  George  v.  Hewlett,  70  Miss.  1,  (N.S.)   635. 

12  So.  855,  35  A.  S.  R.  626  (discussed,  See  Attachment,  vol.  2,  p.  890. 

case  differing  on  facts).     See  also  su-  On  the  trial  of  the  claim  case,  how- 

pra,  par.  135.  ever,   a   defendant   is   not  precluded 

11.  Flovd  V.  Cook,  118  Ga.  526,  45  from  showing  that  a  seizure  is  void. 
S.  E.  44l  63  L.R.A.  450.  Oliver  v.  Warren,  124  Ga.  549,  53  S.  E. 

12.  Mead   v.   Figh,  4  Ala.  279,  37  100,  110  A.  S.  R.  188,  4  L.R.A.(N.SO 
Am.  Dee.  742;  Oliver  v.  Warren,  124  1020. 

Ga.  540,  53  S.  E.  100,  110  A.  S.  R.  13.  Note:  4  L.R.A.(N.S.)  1020. 

18S,  4  L.R.A.(N.S.)    1020  and  note;  14.  United   States  Bank   v.   Fatten, 

Hnnn(>i!ian  v.  Wagner,  16  Ore.  433,  18  5  How.  (Miss.)  200,  35  Am.  Dec.  428. 
Pac.  841,  8  A.  S.  R.  306;  Portis  v. 
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t9  deny  the  validity  of  the  judgment,  because  estopped  by  his  solemn 
deed,  in  which  the  existence  of  it  is  admitted,  still  the  giving  of  a 
forthcoming  bond  is  not  such  a  waiver  of  irregularities  in  an  execu- 
tion as  to  prevent  him  from  obtaining  the  judgment  of  the  court 
petting  aside  the  execution,  and  consequently  destroying  the  legal 
effect  of  the  bond.^*  So,  it  has  been  held,  if  a  levy  is  void  because 
made  by  the  sheriff  .of  a  county  other  than  that  in  which  the  property 
was  found  the  execution  by  the  defendant  of  a  forthcoming  bond  to 
get  possession  of  the  property  will  not  prevent  him  from  obtaining 
relief  by  making  a  motion  to  have  the  levy  discharged  as  void.**  And 
in  a  number  of  cases  in  proceedings  other  than  those  on  the  forth- 
coming bond,  it  has  been  held  that  the  obligor  in  such  bond  is  not 
estopped  to  question  the  legality  of  the  levy  under  the  execution.^' 
Moreover,  although  a  party  after  giving  a  redelivery  or  forthcoming 
bond  may  not  interpose  objections  because  of  any  mere  irregularities 
in  any  of  the  prior  proceedings,  it  has  been  ruled  that  a  party  giving 
such  a  bond  is  not  estopped  from  afterward  asserting  either  directly 
or  collaterally  that  all  the  prior  proceedings  are  absolutely  and  utterly 
void.**  Thus,  where  a  judgment  on  which  an  execution  is  issued 
and  levied  is  void,  it  has  been  held  that  the  party  giving  a  redelivery 
bond,  and  thereby  obtaining  the  right  to  retain  posse^on  of  the 
property  levied  on,  does  not  thereby  estop  himself  from  afterwards 
asserting,  either  directly  or  collaterally,  that  the  judgment  and  execu- 
tion are  absolutely  void.**  Similarly,  it  has  been  ruled,  if  a  statute 
relating  to  the  attachment  of  boats  and  their  liability  for  certain  debts 
does  not  apply  to  a  steam  dredge  used  solely  for  mining  purposes  a 
plaintiff  recovering  a  judgment  under  such  statute  against  such  dredge, 
which  is  retaken  by  the  defendant  on  a  redelivery  bond,  cannot  recover 
on  such  bond,  since  the  court  was  without  jurisdiction  to  render  the 
original  judgment.**  Likewise,  as  falsehood  or  fraud  generally  vitiates 
everything  founded  on  it,*  it  seems  that  the  obligors  in  a  forthcoming 
or  delivery  bond  may  successfully  resist  an  action  against  them  thereon 
by  establishing  the  fact  that  the  proceedings  on  which  it  was  based 
were  wholly  void  because  of  fraud,  collusion  or  the  like.*  Contrary 
to  the  general  rule  it  has  been  held  that  the  fact  that  the  defendant 
has  made  a  counter  affidavit  and  given  a  forthcoming  bond,  in  both 

16.  Note:  51  L.E.A.(N.S.)   637.  60  Pac.  1087,  81  A.  S.  R.  419. 

16.  Jones  v.  Baxter,  146  Ala.  620,  1.  See  Fraud  and  Dbceit,  vol.  12, 
41  So.  781,  119  A.  S.  R.  54.  p.  222. 

17.  Note:  51  L.R.A.(N.S.)  636,  637.       2.  Murphy  v.  Montandon,  3  Idaho 

18.  Ex  parte  Cheatham,  6  Ark.  531,  325,  29  Pac.  851,  35  A.  S.  R.  279; 
44  Am.  Dec.  525;  Olson  v.  Nunnally,  Jaynes  v.  Piatt,  47  Ohio  St.  262,  24 
47  Kan.  391,  28  Pac.  149,  27  A.  S.  R.  N.  E.  262,  21  A.  S.  R.  810 ;  Bradley 
296.  V.  Kesee,  5  Cold.  (Tenn.)  223,  94  Am. 

19.  Olson  V.  Nunnallv,  47  Kan.  391,  Dec.  246.  See  Attachment,  vol.  2, 
28  Pac.  149,  27  A.  S.  R.  296.  p.  890. 

20.  Dietrich  v.  Martin,  24  Mont.  145, 
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of  which  was  recited  the  fact  of  the  levy,  does  not  estop  him,  at  the 
trial,  from  raising  the  issue  as  to  the  validity  of  the  levy.'  Also  in 
some  cases  the  strict  letter  of  the  rule  has  been  modified.  Thus,  it 
has  been  held  that  the  illegality  of  the  levy  may  be  shown  under  a 
plea  of  "no  consideration,"  where  the  bond  does  not  set  forth  the 
judgment  on  which  the  levy  was  based.*  Also,  it  has  been  held  that 
the  court  may  properiy  grant  a  motion  made  by  a  surety  in  opposition 
to  an  award  of  execution  against  him  on  a  forthcoming  bond  to  ques- 
tion the  bond  for  defects  apparent  on  the  face  of  the  execution  on 
which  it  was  taken.*  It  has,  moreover,  been  said  that  a  delivery  bond 
exacted  by  legal  coercion,  for  property  exempt  from  execution,  but 
levied  on  without  the  defendant's  assent,  is  no  recognition  of  the 
validity  of  the  levy  or  waiver  of  the  defendant's  right,  but  is  void, 
and  equity  will  relieve  against  it.* 

140.  Contesting  Defendant's  Title  to  Property. — The  authorities 
on  the  question  as  to  whether  the  obligors  on  a  forthcoming  or  delivery 
bond  are  estopped  by  the  bond  from  contesting  the  defendant's  right 
to  the  property  are  conflicting.'  In  harmony  with  the  general  prin- 
ciple that  in  an  action  on  a  bond  of  this  kind  the  obligors  cannot 
question  the  validity  of  the  officer's  levy,®  it  has  been  held  that  one 
who  has  given  a  forthcoming  bond  to  an  officer  who  has  seized  per- 
sonal property  under  execution  or  attachment  against  a  third  person 
cannot,  when  sued  on  the  bond,  set  up  title  to  the  property  in  him- 
self *  or  in  another  and  thereby  defeat  the  action.*®  It  seems,  how- 
ever, that  a  redelivery  bond  does  not  estop  a  surety  from  subsequently 
claiming  the  property  as  against  the  sheriflp  or  the  attachment  plaintiff, 
where  he  was  induced  to  sign  the  bond  by  a  fraudulent  misrepresenta- 
tion of  the  facts,  although  a  mere  statement  by  the  officer  who  takes 
the  bond,  concerning  its  legal  effect,  does  not  entitle  him  so  to  escape 
from  his  bond,  or  to  insist  that  the  property  was  his.**    On  the  other 

3.  Peeples  v.  Garrison,  141  Ga.  411,  of  the  right  to  claim  it  as  exempt  from 
81  S.  E.  116,  51  L.R.A.(N.S.)  635  and   sale. 

note.  7.  See  also  supra,  par.  135. 

4.  Note:  4  L.R.A.(N.S.)  1021.  8.  See  precediiig  paragraph. 

5.  Note:  51  L.R.A.(N.S.)  636.  9.  Roswald  v.  Hobbie,  85  Ala.  73, 

6.  Perry  v.  Hensley,  14  B.  Mon.  4  So.  177,  7  A.  S.  R.  23;  Nagle  v. 
(Ky.)  474,  61  Am.  Dec.  164.  See  Stroh,  4  Watts  (Pa.)  124,  28  Am.  Dec. 
also  Eltzroth  v.  Webster,  15  Ind.  21,  695. 

77  Am.  Dec.  78,  wherein  it  was  held  Note:  4  L.R.A.(N.S.)  1021. 

that  giving  up  property  under  a  writ,  10.  Murphy  v.  Montandon,  3  Idaho 

and  executing  a  delivery  bond  there-  325,  29  Pac.  851,  35  A.  S.  R.  279  (dis- 

for,  do  not  estop  the  execution  defend-  cussed,  not  decided). 

ant  from  claiming  the  property  as  ex-  Note:  25  Am.  Dec.  429. 

empt  from  execution  at  any  time  be-  See  Attacjhment,  vol.  2,  p.  890,  891. 

fore  sale,  and  that  since  the  levy  has  11.  Peterson   v.   Woollen,   48   Kan. 

to  be  made,  there  is  no  good  reason  770,  30  Pac.  128,  30  A.  S.  R.  327  and 

why  the  fact  that  the  property  was  note. 

given  up  should  be  considered  a  waiver 
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hand,  there  is  authority  to  the  effect  that  an  owner  of  property  who 
gives  a  bond  to  secure  its  release  from  attachment  is  not  thereby 
estopped  from  showing  that  the  property  belonged  to  himself;  ^^  also, 
it  has  been  ruled  that  in  an  action  on  a  delivery  bond,  it  is  a  sufficient 
defense  that  at  the  time  of  the  lidvy  the  property  belonged  to  a  person 
other  than  the  defendant  in  the  writ.^* 

141.  Irregularities^  Misrecitals,  and  Defects  in  Bond. — ^While  ordi- 
narily if  a  bond  is  irregularly  taken  it  may  be  quashed  on  the  motion 
of  either  party,^*  as  a  general  rule  a  party  to  a  forthcoming  bond  can- 
not have  it  quashed  after  the  return  term/^  although  it  is  never  too 
late  for  one  who  is  not  a  party  to  it  to  object  to  its  operating  to 
charge  him,  since  as  to  hiip  it  is  void.^*  A  mere  informality  in  a 
forthcoming  bond  will  not  avoid  it.  Thus,  the  omission  of  the  words 
'^aforesaid  property"  in  a  forthcoming  bond  after  the  words  "shall 
have  forthcoming  and  deliver,"  does  not  vitiate  the  bond,  as  these 
words  will  be  supplied  by  intendment.*'  Similarly  immaterial  mis- 
recitals  in  such  an  instrument  will  not  invalidate  it  Thus,  a  forth- 
coming bond  which  in  reciting  the  execution  states  the  cost  to  be 
slightly  in  excess  of  the  correct  amount  is  not  thereby  vitiated,  if 
the  aggregate  of  debts  and  costs  be  truly  stated,  but  will  support  a 
judgment  on  motion.*®  Likewise,  if  a  forthcoming  bond  shows  on 
its  face  that  it  was  given  for  the  forthcoming  of  certain  property 
levied  on  and  claimed  as  exempt,  identifies  the  contest  with  respect  to 
the  pendency  of  which  it  is  given,  and  shows  that  the  obligors  bind 
themselves  to  the  forthcoming  of  the  particular  property  involved  in 
the  contest,  it  is  sufficient  as  a  statutory  obligation  and  in  respect  to 
the  summary  proceedings  on  it  authorized  by  statute,  and  its  validity 
or  sufficiency  is  not  affected  by  the  fact  that  it  erroneously  recites  the 
levy  of  an  execution  on  the  property  when  the  levy  in  question  was 
in  fact  that  of  an  attachment.**  Also,  it  seems,  the  fact  that  attached 
property  is  not  in  the  name  of  the  attachment  debtor  does  not  invali- 
date a  bond  for  its  release,  on  the  giving  of  which  the  attachment  is 
dissolved,**  nor  are  the' obligors  in  a  bond  released  from  liability  for 
its  forthcoming  to  meet  the  exigencies  of  executions  against  the  real 

12.  Halbert  v.  McCulloch,  3  Mete.  (Miss.)  261,  43  Am.  Dec.  483.  See 
(Ky.)  466,  79  Am.  Dec.  556.  next  succeeding  paragraph. 

Note:  25  Am.  Dec.  429,  430.  17.  Doe  v.  Parker,  3  Smedes  &  M. 

13.  Ayres  v.   Dorsey  Produce   Co.,    (Miss.)   114,  41  Am.  Dec.  614. 

101  la.  141,  70  N.  W.  Ill,  63  A.  S.  18.  Williams  v.  Lyles,  2  Cranch  9, 

R.  376.  2  U.  S.  (L.  ed.)  191. 

14.  Steele  v.  Boyd,  6  Leigh  (Va.)  19.  Troy  v.  Rogers,  116  Ala.  255, 
547,  29  Am.  Dec.  218.  22  So.  486,  67  A.  S.  R.  110. 

15.  Coffee  v.  Planters  Bank,  11  20.  Fidelity,  etc.,  Co.  of  Maryland 
Smedes  &  M.  (Miss.)  458,  49  Am.  Dec.  v.  Bowen,  123  Ta.  356,  98  N.  W.  897, 
68.  6  L.R.A.(N.S.)  1021. 

16.  Doe  Y.  Tnpper,  4  Smedes  &  M. 
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owner  because  of  miarecitals  in  the  obligation  of  its  ownership.^ »  How- 
ever, a  bond  delivered  with  a  blank  left  for  the  insertion  of  the  amount 
is  not  the  deed  of  the  party  signing;  nor  will  it  become  so  unless 
there  is  a  redelivery  thereof  after  the  blanks  have  been  filled  by  some 
one  properly  authorized.*  Also  as  respects  irregularities  generally, 
it  should  be  noted  that  ordinarily  the  plaintiff  has  a  right  to  accept 
them,  and  if  he  does  so  there  is  no  reason  why  the  bond  should  not 
be  binding  on  the  signers.'  TlTus,  while  an  execution  plaintiff  can 
object  to  a  forthcoming  bond  taken  without  sureties  as  invalid,  if  he 
has  made  no  such  objection,  and  it  has  been  received  as  a  good  bond, 
no  one  else  can  object  to  its  validity.*  Similarly,  the  plaintiff,  for 
whose  protection  the  bond  is  executed,  may  waive  its  formal  approval 
by  the  sheriff  or  clerk  as  provided  by  statute,  and  accept  it  as  tendered 
under  the  statute,  without  invalidating  its  efficacy  as  a  statutory 
release  bond.*  An  execution  on  a  void  forthcoming  bond  will  not 
be  amended  so  as  to  conform  to  the  original  judgment,  and'  thus 
validate  a  sale  under  the  execution.*  It  may  also  be  observed  that 
bonds  intended  to  be  given  in  compliance  with  statutes,  although  not 
so  given,  if  entered  into  voluntarily,  and  founded  on  a  valid  consider- 
ation, and  not  in  violation  of  public  policy  or  contravening  any  statute, 
will  be  enforced  by  common  law  remedies.' 

142.  Persons  Liable  on  Bond. — One  who  has  not  joined  in  the  exe- 
cution of  a  delivery  bond  cannot  of  course  be  liable  thereon,  as  there 
is  nothing  on  which  a  statutory  judgment  on  such  bond  can  rest. 
Thus,  as  one  partner  cannot  bind  a  copartner  by  a  forthcoming  bond 
to  which  he  has  signed  the  latter's  name  without  authority,  a  statutory 
judgment  on  such  bond  is  invalid  as  to  the  partner  not  signing.* 
Likewise,  where,  on  a  judgment  against  the  principal  on  a  bond  and 
his  two  sureties,  an  execution  is  levied  on  property  of  the  principal 
sufficient  to  satisfy  the  judgment,  but  the  property  is  released  by  the 
execution  of  a  delivery  bond  by  the  principal  and  one  of  the  sureties 
together  with  other  parties,  the  other  surety  refusing  to  join  therein 
and  dasiring.the  sheriff  to  proceed,  the  latter  is  discharged,  and  is 
not  liable  for  contribution  to  his  co-surety,  who,  after  forfeiture  and 
judgment  on  the  delivery  bond,  pays  the  whole  amount  of  the  judg- 

1.  Evans  v.  Matson,  61  Pa.  St.  366,       6.  Fidelity,   etc.,   Co.   of  Ma27land 
88  Am.  Dec.  584.  v.  Bowen,  123  la.  356,  98  N.  W.  897, 

2.  WilUams    v.    Crutcher,    6    How.   6  L.E.A.(N.S.)  1021. 

(Miss.)  71,  35  Am.  Dec.  422.  6.  Smith  v.  Tapper,  4  Smedes  &  11. 

3.  Coffee     v.     Planters'     Bank,     U    (Miss.)   261,  43  Am.  Dec.  483. 
Smedes  &  M.  (Miss.)  458,  49  Am.  Dec.       7.  Bunneman    v.    Wagner,   16   Ore, 
68.  433,  18  Pac.  841,  8  A.  S.  R.  306. 

4.  Walker  v,  McDowell,  4  Smedes  &       8.  Doe  v.  Tupper,  4  Smedes  &  M. 
M.  (Miss.)  118,  43  Am.  Dec  476.         (Miss.)  261,  43  Am.  Deo.  483. 
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ment.*    One  not  a  party  to  a  forthcoming  bond  can  object  at  any 
time  after  the  return  term  to  its  operating  so  as  to  charge  him.^^ 

143.  Rights  and  Liabilities  of  Sureties. — Judgment  on  a  forth- 
coming bond  does  not  destroy  the  relation  of  principal  and  surety, 
existing  between  the  parties  to  the  bond ;  ^^  and  hence  having  dis- 
charged the  obligation  the  surety  is  entitled  to  look  to  his  principal 
for  reimbursement.**  The  sureties  of  one  of  the  joint  debtors  in  a 
forthcoming  bond  become,  on  tlie  forfeiture  thereof,  sureties  for  the 
debt;  hence  when  they  have  discharged  the  same  they  are  entitled 
to  be  substituted  to  all  the  rights  of  the  creditors  against  the  original 
debtors,  subsisting  at  the  time  they  became  so  bound  for  the  debt. 
They  may,  therefore,  have  a  decree  against  the  other  joint  debtors,  or 
either  of  them,  as  each  is  liable  for  the  whole  debt.  While,  however, 
they  are  entitled  to  charge  the  original  debtors  with  the  debt,  interest, 
and  cost  of  the  first  judgment,  it  seems  that  they  cannot  charge  them 
for  the  execution  and  forfeiture  of  the  forthcoming  bond.**  It  has 
been  held  that  the  execution  and  forfeiture  of  a  forthcoming  bond 
by  a  surety  against  whom  judgment  has  been  obtained  on  a  bond  can- 
not operate  so  as  to  destroy  his  right,  for  the  original  principal,  to 
call  for  contribution,  he  having  paid  the  debt.  But  in  such  a  case, 
it  seems,  while  the  surety  in  the  forthcoming  bond  is  entitled  to  a 
decree  for  the  costs  of  awarding  execution  on  the  bond^  against  the 
principal  in  the  forthcoming  bond,  he  is  not  entitled  to  a  decree  for 
such  costs  against  the  principal  in  the  original  bond,  nor  his  sureties.** 
On  the  other  hand,  it  has  been  ruled  that  a  surety  on  a  supersedeas 
bond  on  appeal  in  an  action  based  on  attachment  dissolved  on  execu- 
tion of  a  release  bond,  which  supersedeas  bond  was  entered  into  with- 
out the  request  of  the  sureties  on  the  release  bond,  is  not,  on  pay- 
ment of  the  judgment  after  affirmance,  entitled  by  right  of  subroga- 
tion to  look  to  the  sureties  on  the  release  bond  for  reimbursement.** 
Sureties  on  a  delivery  bond  under  which  attached  property  has  been 
surrendered  to  the  defendant  by  the  officer  levying  the  writ  have  no 
right  to  the  possession  thereof  before  the  entry  of  final  judgment  in 
the  action,  and  hence  cannot  maintain  an  action  of  replevin  against 
an  officer  who  subsequently  seizes  the  property  under  another  writ.** 
Sureties  on  a  delivery  bond  induced  to  become  such  by  representations 
that  the  property  had  been  levied  on,  when  in  fact  no  legal  levy  had 

9.  Brown    v.    McDonald,    8    Yerg.    (Va.)  178,  44  Am.  Dec.  381. 
(Tenn.)    158,  29  Am.  Dec.  112.  14.  Preston     v.     Preston,    4    Grat. 

10.  Doe  V.  Tupper,  4  Smedes  &  M.    (Va.)  88,  47  Am.  Dec.  717. 

(Miss.)    261,  43  Am.  Dec.  483.  15.  Fidelity,  etc.,  Co.  v.  Bowen,  123 

11.  Newell  V.  Hamer,  4  How.  (Miss.)  la.  356,  98  N.  W.  987,  6  L.R.A.(N.S.) 
684,  35  Am.  Dec.  415.  1021  and  note. 

12.  Bee    generally.    Principal    and  16.  Stevenson  v.   Palmer,   14  Colo. 
SmETT.  565,  24  Pac.  5,  20  A.  S.  R.  295. 

13.  Robinson   ▼.   Sherman,   2   Grat. 
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been  made,  are  not  bound,  and  may  have  an  injunotion  against  the 
enforcement  of  their  liability.*' 

144.  Release  of  Surety. — ^In  accordance  with  the  well  settled  prin- 
ciple that  if  a  creditor  by  an  agreement  with  the  principal  debtor 
enlarges  the  time  of  payment  without  the  consent  of  the  surety,  the 
latter  is  thereby  discharged,*^  it  has  been  held  that  a  surety  on  a 
forthcoming  bond  is  released  if  the  creditor  makes  an  agreement  with 
the  principal  debtor  to  give  the  latter  time,  and  to  take  a  specified 
sum  payable  in  annual  instalments  in  satisfaction  of  the  bond.**  A 
mere  voluntary  indulgence  to  the  debtor,  however,  is  not  within  the 
policy  of  this  rule,  and  abridges  none  of  the  rights  of  the  creditor. 
There  must  be  a  positive  and  binding  agreement ;  and  for  this  purpose 
it  must  be  based  on  some  new  and  valuable  consideration,  which  is 
sufficient  to  tie  up  the  creditor,  and  prevent  him  from  asserting  any 
remedy  during  the  time  for  which  the  indulgence  has  been  given.*^ 
Holding  up  execution  on  a  forthcoming  bond  does  not,  therefore,  dis- 
charge the  surety,  where  it  is  a  voluntary  act  on  the  part  of  the  cred- 
itor, for  which  no  consideration  has  been  given ;  *  even  though  during 
the  time  that  the  writ  is  so  held  the  principal  debtor  becomes  insol- 
vent.* If  property  haa  been  levied  on  by  writ  of  attachment  and  a 
forthcoming  bond  given,  the  surrender  of  such  property  by  the  attach- 
ment defendant  voluntarily,  to  a  third  person  having  no  valid  prior 
right  thereto,  does  not  release  the  surety  on  the  forthcoming  bond.* 
Nor  does  the  failure  of  the  plaintiff  in  an  execution  at  law  to  have 
the  judgment  on  a  forfeited  forthcoming  bond  enrolled  according  to 
the  statute  discharge  the  surety  in  the  bond,  although  such  failure 
lets  in  the  lien  of  younger  judgments,  which  take  all  the  principal's 
property.*  A  surety  on  a  relesuse  bond  cannot  escape  liability  thereon 
because  it  was  accepted  by  the  partlas  by  stipulation,  and  not  approved 
by  the  officer  as  provided  by  statute.*  The  death  of  a  defendant  after 
a  writ  of  attachment  has  been  levied,  and  a  statutory  bond  given  for 
the  release  of  the  property,  do  not  discharge  the  sureties  on  such 
bond  from  liability.*  However,  on  the  ground  that  the  liability  of  a 
surety  on  an  attachment  bond  contemplates  a  personal  judgment 
against  the  defendants  in  the  suit,  one  tliat  could  have  been  satisfied 

17.  Bradley  v.  Kesee,  5  Cold.  3.  Maryland  Fidelity,  etc.,  Co.  v. 
(Tenn.)   223,  94  Am.  Dec.  246.  B.  F.  Stiirtevant  Co.,  86  Miss.  509,  38 

18.  See  Principal  and  Surety.  So.  783,  109  A.  S.  R.  716. 

19.  Steele  v.  Bovd,  6  Leigh  (Va.)  4.  McGee  v.  Metcalf,  12  Smedes  & 
547,  29  Am.  Dec.  218.  M.   (Miss.)  535,  51  Am.  Dec.  122. 

20.  See  Principal  and  Surety.  5.  Maryland   Fidelity,    etc.,    Co.    v. 

1.  Wright  V.  Yell,  13  Ark.  503,  58  Bowen,  123  la.  356,  98  N.  AY.  897, 
Am.  Dec.  336;  Blandford  v.  Baiter,  6  L.R.A.(N.S.)  1021.  See  supra,  par. 
9  Dana   (Ky.)   22,  33  Am.  Dec.  519.  141. 

2.  Newell  v.  Hamer,  4  How,  (Miss.)  6.  Bunneman  v.  Wagner,  l6  Ore, 
684,  35  Am.  Dec.  415.  433,  18  Pac  841,  8  A.  S.  R.  306. 
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out  of  the  property  attaclied,  which  the  bond  was  intended  to  repre- 
sent, it  has  been  held  that  a  surety  on  attachment  bonds  is  discharged 
by  the  insolvency  of  the  defendant  and  an  assignment  over  of  his 
property  for  the  benefit  of  his  creditors.'  The  rule,  however,  is  that  a 
discharge  in  bankruptcy  does  not  prevent  an  attaching  creditor  from 
Uikiiig  judgment  against  the  debtor  in  such  limited  form  as  may 
enable  him  to  reap  the  benefit  of  his  attachment,  and  such  creditor 
may  enter  such  a  qualified  judgment  against  the  bankrupt  as  will 
cliaxgo  his  sureties  on  the  forthcoming  bond  in  attachment.®  It  has 
been  held  that  relief  upon  the  motion  of  a  surety  on  a  forthcoming 
bond  may  be  grajited  in  a  proper  case  in  the  court  in  which  the  bond 
was  taken,  which  court  may  direct  an  exoneretur  of  the  surety,  and 
need  not  require  him  to  seek  his  remedy  by  audita  querela  nor  by 
bill  in  chancery.* 

7.  Keyes  v.  Shannon,  8  Rob.  (La.)  Smith  v.  Lacey,  86  Miss.  295,  38  So. 
172,    41  Am.  Dec.  299.  311,  109  A.  S.  R.  707. 

8.  Hill  V.  Harding,  130  U.  S.  699.  9.  Steele  v.  Boyd,  6  Leigh  (Va.)  547, 
9   S.   Ct.  725,  32  U.  S.  (L.  ed.)  1083;  29  Am.  Dec.  218. 
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107.  Communications  in  Furtherance  of  Business  or  Mutual  Interests  (Gen- 

erally 

108.  Communications  in  Furtherance  of  Business  of  Corporation 

109.  Petitions  for  Redress  of  Grievances  Generally 

110.  Petitions  as  to  Misconduct,  Removal  or  Appointment  of  Officials 

111.  Communications  as  to  School  Teachers  or  ISehool  Affairs 

112.  Reports  by  or  to  Mercantile  Agencies  and  Similar  Associations 
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Statements  in  Self-defekj>e  or  Mutual  Controversy 

113.  Statements  in  Self-defense 

114.  Statements  in  Mutual  Controversy 

Statements  Affecting  Moral  or  Social  Duties  and  Fiduciary  Relations 

115.  In  General 

116.  Communications  between  Members  of  Family  or  Intimate  Friends 

117.  Communications  to  Relative  or  Friend  of  Plaintiff 

118.  Statements  in  Connection  with  Church  Oiganizations 

119.  Statements  in  Connection  with  Lodges  or  Fraternal  Associations 

Vni.  Procedure,  Parties  ^nd  Pleading  ' 

In  General 

120.  Jurisdiction  and  Venue 

121.  Injunction;  Right  of  Arrest 

122.  Limitation  of  Actions 

123.  Abatement  and  Survival  / 

124.  Former  Recovery  as  Bar  to  Action 

Persons  Entitled  to  Sim 

125.  In  General 

1^6.  In  Case  of  Defamation  of  Married  Woman 

127.  In  Case  of  libel  of  Class  of  Persons 

128.  Right  of  Corporation  to  Sue 

Persons  Liadlb 

129.  In  General 

130.  Liability  as  Joint  or  Several 

131.  Husband  and  Wife 
332.  Master  or  Principal 

133.  Liability  of  Servant 

134.  Liability  of  Corporation  for  Libel 

135.  Liability  of  Corporation  for  Slander 

136.  Partnership  or  Unincorporated  Association 

137.  Proprietor  of  New^spaper 

138.  Liability  of  Persons  Other  than  Proprietor  of  Newspaper  for  libelous 

Article 

Petition  or  Complaint  in  GeneraIi 

139.  General  Form  and  SufTiciency;  Bill  of  Particulars 

140.  Joinder  of  Causes 

141.  Necessary  Allegations  in  General 

142.  Setting  Out  Defamatory  Words 

143.  Allegation  of  Damages 

144.  Notice  of  Suit 

145.  Amendment 
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Inducement,  Colloquium  anu  Innuenbo 

146.  In  General 

147.  The  Inducement 

148.  The  CoDoquium 

149.  The  Innuendo  in  General 

150.  Essential  Character  of  Innuendo 

151.  Effect  of  Innuendo 

152.  Construction  of  Innuendo 

Demurrer,  Plea,  Answer  and  Couktkrclaih 

153.  Demurrer 

154.  Defenfees  Available  under  General  Issue 

155.  Isfecessity  of  Special  I^lea  in  Setting  up  Truth  as  Defense 

156.  Sufficiency  of  Plea  of  Justification 

157.  Partial  Justification 

158.  Plea  of  Privilege 

159.  Pleading  Matters  in  Mitigation 

160.  Joinder  of  Defenses 

161.  Counterclaim 

IX.  Evidence 

Admissibiutt  as  Determined  by  Usual  Rules  ov  Evidbnob 

162.  In  General 

163.  Evidence  as  to  Publication  and  Circulation  by  Defendant 

164.  Evidence  that  Plaintiff  Is  Person  to  Whom  Defamatory  Statement  Refers 

165.  Meaning  of  Words 

Proof  op  Maltcb 

166.  In  General 

167.  Other  Acts  or  Declarations  of  Defendant    * 

168.  Testimony  of  Defendant 

169.  Inference  of  Malice 

Proof  of  Truth 

170.  In  General 

171.  Other  Similar  Acts 

172.  Similar  Charges  by  Others;  Records  of  Courts  or  Other  Tribunals 

173.  Prevalent  Rumors  and  Suspicions;  Character  or  Reputation  of  Plaintiff 

174.  Opinions  of  Witnesses 

175.  Evidence  in  Rebuttal 

Presumptions  and  Burden  of  Proof;  Varianch 

* 

176.  In  General 

177.  Malice 

178.  Privileged  Communications 

179.  Truth 
liSO-  Variance 
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X.  Trial 

181.  Right  to  Open  and  Close 

182.  Province  of  Court  and  Jury  Generally 

183.  Publication,  Responsibility  Therefor,  and  Application  to  Plaintiff 

184.  Meaning  of  Language  Used 
185:  Malice 

186.  Privilege  or  Justification 

187.  Lostructiona 

ZI.  Damages 

In  General 

188.  General  Principles 

189.  General  Damages 

190.  Special'  Damages 
19L  Nominal  Damages 

Elbments  Afvectinq  Damacb 

192.  Malice 

193.  Repetition  by  Third  Persons 

194.  Repetition  by  Defendant 

195.  Mental  Suffering  Generally 

196.  Mental  Suffering  of  Third  Persons 

197.  Physical  Suffering 

198.  Loss  of  Business  or  Occupation 

199.  Reputation  and  Character  of  Plaintiff 

200.  Pamily  and  Social  Standing  of  Parties 

201.  FinanfiisJ  StAndini;  of  Parties 

Exemplaby  Daicaobs 

202.  In  Generi£i 

203.  When  Offense  Indictable 

204<  Who  AxB  Liable  for  Exemplary  Damages 

Amount  Reooverablb 

205.  Effect  of  verdict  for  Excessive  or  Inadequate  Damaipes 

206.  lUostratioDfl  of  Amounts  Recoverable 

Mitigation  of  Daicagu 

207.  In  Gkneral 

208.  Truth  or  Belief  in  Truth 

209.  Retraction 

210.  Provocation  or  Passion 

211.  Other  Publications 

212.  Reports  or  Rumors 

213.  Bad  Character  of  Plaintiff 

214.  Connection  between  Evidence  of  PlaintifiPs  Bad  Character  and 

Charge 

215.  Poverty  of  Defendant 
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XII.  Slander  of  Title  or  Disparagement  of  Property 

216.  Slander  of  Title  ^ 

217.  Disparagement  of  Goods  or  Property 

218.  Necessity  of  Malice 

219.  By  and  against  Whom  Action  Maintainable 

220.  Pleading  and  Proof 

221.  Injunction 

222.  Damages 

XIII.  Criminal  Liability 

223.  In  Oeneral 

224.  Illustrations  of  Criminal  Libel  or  Slander 

225.  What  Constitutes  Publication 

226.  Persons  Liable 

227.  Jurisdiction  and  Venue 

228.  Indictment  or  Information 

229.  Truth  as  Defense 

230.  Evidence 

231.  Ponciion  of  Court  and  Jury 


I.  Intboductory 

1.  Scope  of  Article. — ^Under  this  title  is  included  a  discussion  of 
the  law  respecting  the  defamation  of  persons,  living  or  dead,  in  both 
its  civil  and  criminal  aspects.  The  law  relating  to  slander  of  title  or 
disparagement  of  goods  is  also  treated.  Blasphemous  and  profane 
utterances  or  writings  which  are  directed,  not  at  persons  on  this 
sphere,  but  at  God  or  religion  are  discussed  elsewhere.*  Libelous  pub- 
lications respecting  courts,  in  so  far  as  they  result  in  contempt  pro- 
ceedings rather  than  in  civil  actions  or  criminal  prosecutions,  also 
receive  consideration  elsewhere  in  this  work.*  The  tort  known  as 
malicious  interference  with  contract  relations  may  be  committed  with- 
out the  utterance  of  language  which  is  defamatory,  and  is  there- 
fore foreign  to  the  present  subject.*  The  new  tort  known  as  the 
invasion  of  the  right  of  privacy  may  involve  the  exposure  of  the 
injured  person  to  contempt  and  ridicule,  and  hence  may  occasionally 
contain  elements  of  libel  and  slander.  But  in  many  cases  no  such 
element  is  involved,  there  being  only  an  invasion  of  the  so-called  right 
to  be  let  alone,  and  therefore  this  subject  is  reserved  for  separate 
treatment.*  Though  the  general  question  of  privileged  communica- 
tions as  giving  rise  to  actions  for  libel  and  slander  is  treated  in  this 

1.  See  Blasphsict  and  PROFANnr,       3.  See  Interperenob,  vol.  15,  p.  52 
vol.  4,  p.  39.  et  seq. 

2.  See  Contempt,  vol.  6,  p.  486.  4.  See  Privacy. 
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article,  the  question  of  the  admissibilit}r  in  evidence  of  such  com- 
munications is  considered  in  another  connection.* 

2.  Defiaitions. — A  definition  of  libel  which  has  received  general 
acceptance  and  approbation  is  as  follows:  A  libel  is  a  malicious  pub- 
lication, expressed  either  in  printing  or  writing,  or  by  signs  and 
pictures,  tending  either  to  blacken  the  memory  of  one  dead,  or  the 
reputation  of  one  who  is  alive,  and  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.*  This  definition,  in  respect  of  living  persons, 
has  been  adopted  by  statute  in  several  jurisdictions.'  The  definition 
of  libel  propounded  by  Alexander  Hamilton,  namely,  that  libel  is  a 
censorious  or  ridiculing  writing,  picture,  or  sign,  made  with  malicious 
intent  towards  government,  magistrates  or  individuals,  has  met  with 
considerable  approval,  though  it  has  been  suggested  that  unless  the 
Word  censorious  is  given  a  broader  signification  than  strictly  belongs 
to  it,  this  definition  does  not  comprehend  all  cases  of  libelous  words.^ 
A  statutory  definition  of  libel  which  is  very  comprehensive  is  as  fol- 
lows: A  malicious  publication  by  writing,  printing,  picture,  effigy, 
sign,  or  othenvise  than  by  mere  speech,  which  exposes  any  living 
person  or  the  memory  of  any  person  deceased  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  or  tends  to  cause  any  person  to 
be  shunned  or  avoided  or  which  has  a  tendency  to  injure  any  person, 
corporation,  or  association  of  persons  in  his  or  their  business  or 

6.  See  Witnesses.  253,  3  Am.  Rep.  544;  Barr  v.  Moore, 

6.  Rice  V.  Simmons,  2  Har.  (Del.)  87  Pa.   St.   385,   30  Am.   Rep.   367; 

417,  31  Am.  Dec.  766;  Com.  v.  Clap,  State  v.  Atchison,  3  Lea  (Tenn.)  729, 

4  Mass.  163,  3  Am.  Dec.  212  and  note;  31  Am.  Rep.  663;  Harris  v.  Hunting- 

Legg  v.  Dunleary,  80  Mo.  558,  50  Am.  ton,  2  Tyler   (Vt.)   129,  4  Am.  Dec. 

Rep.   512;   Collins  v.   Dispatch  Pub.  728;  Colly  v.  Reynolds,  6  Vt.  489,  27 

Co.,  152  Pa.  St.  187,  25  Atl.  546,  34  Am.  Dec.  574. 

A.  S.  R.  636  and  note.  A  somewhat  more  elaborate  defini- 

Note:  9  L.R.A.  621.           '  tion  is  that  a  libel  is  a  malicious  def- 

Practically  similar  definitions  may  amation,  expressed  either  in  writing, 

be  found  in  Wofford  v.  Meeks,  129  printing,  or  by  signs  or  pictures,  or 

Ala.  349,  30  So.  625,  87  A.  S.  R.  66,  the  like,  tending  to  blacken  the  mem- 

55  L.R.A.  214;  Stow  v.  Converse,  3  ory  of  one  who  is  dead,  or  to  im- 

Conn.  325,  8  Am.  Dec.  189;  State  v.  peach   the  honesty,  integrity,  virtue, 

Avery,  7  Conn.  266,  18  Am.  Dec.  105;  or  reputation,  or  publish  the  natural 

Hetherington  v.  S terry,  28  Kan.  426,  or  alleged  defects  of  one  who  is  alive, 

42  Am.  Rep.  169;  Eckert  v.  Van  Pelt,  and  thereby  to  expose  him  to  pnblie 

00  Kan.  357,  76  Pac.  909,  66  L.R.A.  hatred,  contempt,  or  ridicule. 

206;  Rilev  v.  Lee,  88  Ky.  603,  11  S.  Note:    13    L.R.A.    419. 

\V.  713,  21  A.   S.  R.  358;   State  v.  7.  Stewart  v.  Swift  Specific  Co.,  76 

Armstrone:,   106  Mo.   395,  16   S.  W.  Ga.  280,  2  A.  8.  R.  40;  Behr©  v.  Na- 

604,  27  A.  S.  R.  301,  13  L.R.A.  419;  tional  Cash  Register  Co.,  100  Ga.  213, 

Mitchell   V.   Bradstreet   Co.,   116   Mo.  27  S.  E.  986,  62  A.  S.  R.  320;  State 

226,  22  S.  W.  358,  38  A.  S.  R.  592,  v.   Slioridan,   14  Idaho   222,  93  Pac. 

20  L.R.A.  138;  Palmer  v.  Concord,  48  050,  15  L.R.A. (N.S.)   497. 

N.  H.  211,  97  Am.  Doc.  605;  State  v.  8.  Moore  v.  Francis,  121  N.  T.  199, 

Smily,  37  Ohio  St.  30,  41  Am.  Rep.  23   N.  E.   1127,  18   A.   S.  R.  810,  8 

487;*  Pittock  v.   O'Niell,   63   Pa.    St.  L.R.A.  214. 
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occupation,  is  a  libel.*  The  term  slander  was  formerly  used  to  include 
both  libel  and  slander,  as  those  terms  are  now  understood.  Hence, 
slander  was  defined  as  any  false  or  malicious  and  personal  imputation 
effected  by  writings,  pictures  or  signs,  and  tending  to  alter  the  party's 
situation  in  society  for  the  worse.  If  it  was  desired  to  make  any 
distinction  between  the  two,  one  was  spoken  of  as  written  slander, 
and  the  other  as  ^oken  slander.^*  At  the  present  day,  however,  the 
term  slander  is  confined  to  defamatory  words  q>oken.^^  Slander,  as 
now  understood,  has  been  defined  as  the  speaking  of  base  and  defama- 
tory words  which  tend  to  the  prejudice  of  the  reputation,  office,  trade, 
business,  or  mecms  of  getting  a  living  of  anothet.^^  Scandalum 
magnatum,  meaning  slander  of  great  men,  was  the  term  used  in 
early  English  law  to  designate  words  spoken  in  derogation  of  a  peer, 
a  judge,  or  other  great  officer  of  the  realm.  Such  a  slander  was  con- 
sidered a  more  heinous  offense  than  the  slander  of  a  common  person. 
The  doctrine  of  scandalum  magnatum,  however,  has  long  since  passed 
out  of  recognition  in  England,  being  finally  abolished  by  statute.  It 
is  said  to  be  unknown  in  the  United  States.^* 

3.  Liability  for  Oral  and  Written  Defaaiation  Distinguished.—* 
There  is  a  well  settled  distinction  between  written  or  printed  and 
mere  oral  defamation  in  respect  to  its  actionable  character.  Much 
which  if  spoken  would  not  be  actionable  without  an  averment  of 
extrinsic  acts  or  an  allegation  and  proof  of  special  damage  when 
written  or  printed  is  actionable.**  Defamatory  words  when  spoken 
are  ordinarily  not  actionable  per  se,  unless  they  impute  a  crime ;  but 
written  or  printed  words  are  actionable  when  they  subject  the  person 
to  disgrace,  ridicule,  odium  or  contempt  in  tlie  estimation  of  his 
friends  and  acquaintances  or  the  public.*'^  The  reasons  given  to 
explain  this  distinction  are  that  written  slander  is  much  more  exten- 

9.  State  V.  Haskins,  60  Minn.  168,  Am.  Dec.  773  and  note;  Williams  v. 
62  N.  W.  270,  27  L.R.A.  412.  Riddle,  145  Ky.  459,  140  S.  W.  661, 

10.  Rice  V.  Sirataons,  2  Har.  (Del.)  Ann.  Cas.  1913B  1151,  39  L.R.A, 
417,  31  Am.  Dec.  766.  (N.S.)    974;    Tillson   v.   Robbins,   68 

11.  Spence  v.  Johnson,  142  Ga.  267,  Me.  295,  28  Am.  Rep.  50 ;  Watson 
82  S.  E.  646,  Ann.  Caa.  1916A  1195;  v.  Trask,  6  Ohio  531,  27  Am.  Dec. 
Gambrill  v.  Schooley,  93  Md.  48,  48  271;  Colby  v.  Reynolds,  6  Vt.  489, 
Atl.  .730,  86  A.  S.  R.  414,  52  L.R.A.  27  Am.  Dec.  574;  Thorley  v.  Lord 
87.  For  a  statutory  definition  of  slan-  Kerby,  4  Taunt.  355,  13  Rev.  Rep. 
der,  see  Ross  v.  Ward,  14  S.  D.  240,  (326,  9  Eng.  Rul.  Cas.  1  and  note. 
86  S.  W^.  182,  86  A.  S.  R.  746.  Notes:   31  Am.   Dec.  561;   116   A. 

12.  J.  M.  James  Co.  v.  Continental  S.  R.  805. 

Nat.  Bank,  105  Tenn.  1,  58  S.  W.  261,       15.  Foster-Milbum    Co.    v.    Chinn, 

80  A.  S.  R.  857,  51  L.R.A.  255.  134  Ky.  424,  120  S.  W.  364,  135  A. 

13.  Sillars  v.  Collier,  151  Mass.  50,  S.  R.  417,  34  L.R.A. (N.S.)  1137; 
23  N.  E.  723,  6  L.R.A.  680;  Reeves  Miller  v.  Butler,  6  Cush.  (Mass.)  71, 
▼.  Winn,  97  N.  C.  246,  1  8.  E.  448,  -'2  Am.  Dct\  768;  Lansing  v.  Carpen- 
2  A.  S.  R.  287.  ter,  9  Wis.  540,  76  Am.  Dec.  281  and 

14.  Obaugh  v.  Finn,  4  Ark.  110,  37  note. 


§  4  UBEL  AND  SLANDER  17  R.  C.  L. 

sively  and  permanently  injurious  to  character  than  verbal,  being  more 
widely  circulated ;  that  it  is,  therefore,  more  aggravated  and  dangerous, 
as  tending  to  breaches  of  the  peace;  and  that  the  deliberation  neces- 
sary to  prepare  and  circulate  a  written  slander  evinces  greater  malice 
in  the  slanderer,  and  is  worthy  of  stricter  punishment.  But  to  these 
reasons  it  has  been  answered  that  the  first  may  or  may  not  be  true, 
this  depending  on  the  circumstances  under  which  the  slander  was 
spoken  or  the  libel  published,  and  that  the  last  two  reasons  have  no 
application  to  the  question,  as  neither  the  tendency  to  a  violation  of 
the  peace  nor  malice  is  the  foundation  of  a  dvil  action,  which  is 
merely  for  damages  for  the  wrong  done  to  reputation.** 

4.  Imputations  Actionable  per  Se  or  per  Quod. — ^Words  may  be 
actionable  in  themselves  or  per  se,  or  they  may  be  actionable  only 
on  allegation  and  proof  of  special  damage  or  per  quod.  The  dis- 
tinction is  based  on  a  rule  of  evidence.  Words  of  both  classes  axe 
actionable  on  the  same  grounds  and  for  the  same  reasons.  The 
noxious  quality  in  both  lies  in  the  fact  that  they  are  the  natural  and 
proximate  causes  of  pecuniary  damage  to  those  concerning  whom 
they  are  maliciously  uttered.  The  difference  bet\^een  them  is  in  the 
matter  of  proof  of  the  resulting  injury.^^  In  the  case  of  words 
actionable  per  se  their  injurious  character  is  a  fact  of  common  nolo- 
riety,  established  by  the  general  consent  of  men,  and  the  court  conse- 
quently takes  judicial  notice  of  it.  They  necessarily  import  damage, 
and  therefore  in  such  cases  general  damages  need  not  be  pleaded  or 
proved  but  are  conclusively  presumed  to  result,*®  and  special  damage 
need  not  be  shown  to  sustain  the  action.**  Moreover,  malice  is  pre- 
sumed as  a  matter  of  law  in  such  cases.**  Words  actionable  only 
per  quod  are  those  whose  injurious  effect  must  be  established  by  due 
allegation  and  proof.*  In  determining  on  the  actionable  nature  of 
words,  courts  are  very  likely,  unless  controlled  by  precedent,  to  decide 

16.  Rice  V.  Simmozis,  2  Harr.  (Del)  Morey  v.  Morning  Journal  Ass'n,  123 
417,  31  Am.  Dec.  766.  N.  Y.  207,  25  N.  E.  161, 20  A.  S.  R.  730 

17.  Notes:  12  Am.  Dec.  39;  9  Eng.  and  note,  9  L.R.A.  621;  Woodhouse 
Rul.  Cas.  11.  V.  Powles,  43  Wash.  617,  86  Pac  1063, 

18.  Childers  v.  San  Jose  Mercury  117  A.  S.  R.  1079,  11  Ann.  Cas.  54, 
Printing,  etc.,  Co.,  106  CaL  284,  38  8  L.R.A.(N.S.)   783. 

Pac.  903,  45  A.  S.  R.  40;  Tracy  v.  20.  Abraham   v.   Baldwin,   62  Pla- 

Hacket,  19  Ind.  App.  133,  49  N.  E.  151,  42  So.  591,  10  Ann.  Cas.  1148, 

185,  65  A.  S.  R.  398  and  note.  10  L.R.A.(N.S.)  1051;  State  v.  Brady, 

19.  Sternberg  Mfg.  Co.  ▼.  MiUer,  44  Kan.  435,  24  Pac.  948,  21  A.  S.  R. 
etc.,  Mfg.  Co.,  170  Fed.  298,  95  C.  296,  9  L.R.A.  606 ;  Tresca  v.  Maddox, 
C.  A.  494, 18  Ann.  Cas.  69 ;  Melcher  v.  11  La.  Ann.  206,  66  Am.  Dec.  198 
Beeler,  48  Colo.  233,  110  Pac.  181, 139  and  note;  Gihnan  v.  Lowell,  8  Wend. 
A.  S.  R.  273  and  note ;  Newbit  V.  Stat-  (N.  Y.)  673,  24  Am.  Dec.  96  and 
uok,  35  Me.  315,  58  Am.  Dec.  706  and  note. 

note;  Cooper  V.  Romney,  49  Mont.  119,  1.  McDonald  v.  Lee,  246  Pa.  St. 
141  Pac.  289,  Ann.  Cas.  1916A  596;   253,  92  Atl.  135,  L.R.A.1916B  916. 
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in  accordance  with  the  general  and  fixed  opinion  of  the  particular 
locality  as  to  the  damaging  effect  of  the  charge  contained  in  Uie  words. 
Hence,  the  decisions  are  apt  to  vary  with  tiie  moral  and  social  con- 
dition and  views  of  different  communities.'  In  certain  instances, 
where  the  utterance  of  the  defendant  is  not  clearly  actionable  per  se, 
the  surrounding  circumstances  and  conditions  must  be  taken  into 
account  to  determine  the  matter,'  though  not  the  innuendoes  in  the 
pleadings.^  Where  the  civil  law  prevails,  the  courts  are  not  bound 
by  the  common  law  distinction  between  words  actionable  per  se  and 
those  requiring  proof  of  special  dam8iga* 

IL  Imputations  Rbqabdbd  as  Dbfamatobt 

Statements  Imputing  Crime 

5.  In  General. — Any  printed  or  written  statement  which  falsely 
and  maliciously  charges  another  with  the  commission  of  a  crime  is 
libelous  per  se.*  If  the  statement  is  made  orally  it  is  actionable  per 
se,  if  proof  of  the  commission  of  the  act  of  which  the  party  is  accused 
would  subject  him  to  an  indictment  for  a  crime  involving  moral 
turpitude,'  or  would  make  him  liable  to  a  punishment  infamous  in 
character,'  or  to  one  which,  if  not  necessarily  ignominious,  would 

2.  Note :  12  Am.  Dec.  39.  Dispatch  Co.,  65  Mo.  639,  27  Am.  Rep. 

3.  Cole  V.  Millspaugh,  111  Minn.  293;  World  Pub.  Co.  v.  Mullen,  43 
159,  126  N.  W.  626,  137  A.  S.  R.  546  Neb.  126,  61  N.  W.  108.  47  A.  S.  R. 
and  note,  20  Ann.  Cas.  717,  28  L.R.A,  737  and  note;  Palmer  v.  Concord,  48 
(N.S.)  152.  N.  H.  211,  97  Am.  Dec.  605;  Barnes 

4.  Wofford  V.  Meeks,  129  Ala.  349,  v.  Campbell,  59  N.  H.  128,  47  Am. 
30  So.  625,  87  A.  S.  R.  66,  55  L.R.A.  Rep.  183;  King  v.  Patterson,  49  N. 
214.     See  infra,  par.  161.  J.  L.  417,  9  Atl.  705,  60  Am.  Rep. 

5.  Warner  v.  Clark,  45  La.  Amu  622;  Klinck  v.  Colby,  46  ^N.  Y.  427, 
863,  13  So.  203,  21  L.R.xi.  502;  Tarle-  7  Am.  Rep.  360;  Upton  v,  Hume,  24 
ton  V.  Lagarde,  46  La.  Ann.  1368,  16  Ore.  420.  33  Pac.  810,  41  A.  S.  R. 
So.  180,  49  A.  S.  R.  353,  26  L.R.A.  863,  21  L.R.A.  493;  Conroy  v.  Pitts- 
325.  burgh  Times,  139  Pa.  St.  334,  21  AtL 

6.  Childers  v.  San  Jose  Mercury  154,  23  A.  S.  R.  188,  11  L.R.A.  725; 
Printing,  etc.,  Co„  105  Cal.  284,  38  Holt  v.  Parsons,  23  Tex.  9,  76  Am. 
Pac.  903,  45  A.  S.  R.  40;  Jones  v.  Dec.  49;  Belo  v.  Fuller,  84  Tex.  450, 
Townsend,  21  Fla.  431,  58  Am.  R«p.  19  S.  W.  C16,  31  A.  S.  R.  75;  Sweeney 
676 ;  Tracy  v.  Hacket,  19  Ind.  App.  v.  Baker,  13  W.  Va.  158,  31  Am.  Rep. 
133,  49  N.  E.  185,  65  A.  S.  R.  398;  757.  As  to  the  necessity  of  malice^ 
Bacon  v.  Mich.  Cent.  R.  Co.,  55  Mich,  see  infra,  par.  65. 

224,  21  N.  W.  324,  54  Am.  Rep.  372;  7.  Martin  v.  Stillwell,  IS  Johns.  (N. 
Bronson  v.  Bruce,  59  Mich.  467,  26  Y.)  275,  7  Am.  Dec.  374;  Kaueher  v. 
N.  W.  671,  60  Am.  Rep.  307;  McAl-  Blinn,  29  Ohio  St.  62,  23  Am.  Eep. 
lister   V.   Detroit  Free  Press   Co.,  76  727. 

Mich.  338,  43  N.  W.  431,  15  A.  S.  R.  8.  Elliot  v.  AOsberry,  2  Bibb  (Ky.) 
318;  Boehmer  v.  Detroit  Free  Press  473,  5  Am.  Dec.  631;  Brite  v.  Gill, 
Co.,  94  Mich.  7,  53  N.  W.  822,  34  2  T.  B.  Mon.  (Ky.)  66,  15  Am.  Dec. 
A.   S.   R.  318;  Johnson  v.  St.  Louis   122;  Shafer  v.  Ahalt,  48  Md.  171,  30 
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bring  disgrace  upon  him.*  An  ofiFense  answers  this  description  if  it 
is  punishable  by  imprisonment  in  a  state  prison,^*  that  is,  if  it  is  a 
felony.^^  It  must  be  admitted,  however,  that  the  statement  of  the 
rule  as  to  when  oral  words  charging  a  crime  are  actionable  per  se 
varies  considerably  in  different  jurisdictions.^*  In  fact  from  the 
rather  loose  expressions  to  be  found  in  some  of  the  cases  it  would 
seem  that  if  the  offense  charged  is  indictable,  thtit  circumstance 
alone  is  sufficient  to  make  the  proof  of  i^ecial  damage  unnecessary 
to  sustain  the  action.  It  is  doubtful,  however,  if  the  courts  apparently 
holding  such  a  doctrine  ever  intended  to  adopt  so  broad  a  rule.^* 

6.  Necessity  that  Charge  Involve  Indictable  Offense  or  One  Not 
Punishable  Only  by  Fine. — ^In  England,  to  make  spoken  words  action- 
able per  se  the  offense  charged  must  be  punishable  by  imprisonment 
and  not  merely  by  a  fine,  although  it  is  not  necessary  that  it  be 
indictable.^*  In  the  United  States  there  is  authority  to  the  effect 
that  words  involving  moral  turpitude,  and  subjecting  the  offender  to 
corporal  punishment,  are  actionable  per  se,  regardless  of  the  place 
of  confinement,  whether  it  be  a  state  prison  or  a  local  house  of  cor- 
rection,^* but  as  a  general  rule  the  offense  must  be  indictable.^*  In- 
stances are,  however,  not  unknown  wherein  the  charging  of  an  offense 
punishable  only  by  fine,  which  is  recoverable  by  complaint  and  war- 
rant, not  by  indictment,  has  been  held  actionable  per  se,  if  the 
element  of  disgrace  is  involved  in  the  slander,  as  for  example  in  the 
case  of  a  charge  of  fornication.^'  If  the  offense  charged  is  cognizable 
only  by  court  martial,  as  for  example  where  a  person  has  been  called 
a  deserter,  no  action  lies  unless  special  damage  is  shown.^* 

7.  Form  of  Imputation;  Charging  Criminal  Intent  or  Past  Of- 
fenses.— ^It  is  not  necessary  that  the  crime  charged  against  the  injured 
party  be  named  to  render  the  words  actionable.  For  example,  to 
charge  thflt  one  has  committed  a  crime  for  which  capital  punishment 
may  be  inflicted  is  actionable  per  se  though  the  crime  is  not  desig- 
nated.^*   Moreover,  it  is  not  necessary  that  the  charge  be  made  in 

Am.  Rep.  466 ;  Bnndy  v.  Hart,  46  Mo.  rale,  see  12  Am.  Dec.  41  et  seq.  note. 

460,  2  Am.  Rep.  625;  Brooker  v.  Cof-       13.  Note:  12  Am.  Dec.  41. 

fin,  6  Johns.  (N.  Y.)  188,  4  Am.  Dec.       14.  Note:  9  Eng.  Rul.  Cas.  U. 

337;   Alfele  v.  Wright,  17  Ohio   St.       15.  Posnett  v.  Marble,  62  Vt.  481, 

238,   93   Am.   Dec.   615 ;   Kaucher  v.  20  Atl.  813,  22  A.  S.  R.  126, 11  L.R.A. 

Blinn,  29  Ohio  St.  62,  23  Am.  Rep.  162. 

727.  16.  Anonymous,  60  N.  Y.  262,  19 

9.  Abrams  v.  Foshee,  3  la.  274,  66  Am.  Rep.  174. 

Am.  Dec.  77  and  note.  17.  Kelley  v.  Flaherty,  16  R.  I.  234, 

10.  Gudger  v.  Penland,  108  N.  C.  14  Atl.  876,  27  A.  S.  R.  739. 

593,  13  S.  E.  168,  23  A.  S.  R.  73  and  18.  Hollingsworth  v.  Shaw,  19  Ohio 

note.  St.  430,  2  Am.  Rep.  411. 

11.  Haines  v.  Campbell,  74  Md.  158,  19.  Brewer    v.    Weakley,    2    Overt. 
28  A.  S.  R.  240  and  note.  (Tenn.)  99,  5  Am.  Dec.  656. 

12.  For   various   statements   of  the  Note:  9  Eng.  Rul.  Cas.  IL 
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express  terms.  If  the  statement  would  naturally  and  presumably 
be  understood  by  those  to  whom  it  is  published  as  accusing  one  of 
'  crime,  the  words  are  Actionable.**  On  the  other  hand,  a  person  may 
be  accused,  in  so  many  words,  of  an  act  which  is  criminal,  and  yet 
the  statement  may  not  be  actionable  because  the  term  was  used  in 
a  diflPerent  sense.  For  example,  where  an  agency  was  charged  with 
boycotting  certain  persons,  the  words  were  held  not  actionable,  though 
boycotting  had  been  made  a  crime  by  statute,  on  the  ground  that 
the  word  was  not  used  in  the  statutory  sense.*  Words  which  merely 
impute  a  criminal  intention  to  another  have  been  held  not  to  be 
actionable,  since  such  an  intent  is  not  a  violation  of  law,  particularly 
when  such  language  amounts  to  a  mere  assertion  or  expression  of 
opinion  as  to  what  will  be  the  future  conduct  or  character  of  another. 
Thus,  it  has  been  held,  an  action  cannot  be  sustained  for  saying  of 
the  plaintiff  that  he  is  going  to  start  and  maintain  a  house  of  ill  fame.* 
Nor  is  it  slanderous  per  se  for  one  to  charge  another  with  threatening 
to  assault  and  kill  a  third  person.'  It  has  been  held  that  a  complaint 
in  slander  setting  forth  words  clearly  charging  a  desire  to  commit 
a  crime,  as  adultery,  but  not  the  act  does  not  state  facts  sufhcient  to 
constitute  a  cause  of  action.*  There  are,  however,  some  early  English 
authorities  to  the  effect  that  it  is  slanderous  per  se  to  charge  one  with 
soliciting  the  commission  of  crime.*  A  false  publication  in  a  news- 
paper, charging  that  a  person  has  been  a  convict  in  a  state  peniten- 
tiary, is  libelous  per  se,*  and  it  seems  that  a  person  charged  with  crime 
may  maintain  an  action  for  libel  or  slander  if,  before  the  speaking  of 
the  words,  a  pardon  has  been  granted  to  him.  In  fact  the  opinion 
has  been  expressed  that  even  though  the  words  charging  a  criminal 
offense  expressly  fixed  such  offense  to  a  particular  period,  since  which 
the  Uability  to  punishment  therefor  must  have  been  discharged  by 
a  general  pardon,  yet  the  words  were  actionable  as  the  scandal  of  the 
offense  remained.^ 

8.  Charge  of  Arrest,  Indictment  or  Accusation  of  Crime. — A  false 
publication  charging  that  one  has  been  arrested  for  crime  appears  to 
be  governed  by  the  same  principles  as  deliberate  accusations  of  crime, 
and  hence  is  libelous  per  se,®  as  is  also  a  charge  that  a  person  has  been 

20.  Belo  V.  Fuller,  84  Tex.  450,  19       4.  K.  v.  H.,  20  Wis.  239,  91  Am. 
S.  W.  616,  31  A.  S.  R.  75.  Dec.  397. 

1.  Astruc  V.  Star  Co.,  193  Fed.  631,       6.  Note :  25  L.R.A.  435. 

113  C.  C.  A.  499,  40  L,R.A.(N.S.)       6.  State  v.  Brady,  44  Kan.  435,  24 
79.  Pac.  948,  21  A.  S.  R.  296,  9  L.R.A. 

2.  Fanning  v.  Chace,  17  R.  I.  388,  606. 

22  All.  275,  33  A.  S.  R-  878  and  note,       7.  Shipp  v.  McCraw,  7  N.  C.  463, 
13  L.R.A.  134.  9  Am.  Dec.   611    (discussed;  not  de- 

3.  Mitchell   v.   Donanski,   28   R.   I.  cided).     See  infra,  par.  26.  • 

94,  65  Atl.  611,  125  A.  S.  R.  717,  12       8.  Hanson  v.  Krehbiel,  68  Kan.  670, 
Ann.  Cas.  1019,  9  L.R.A.(N.S.)   171.   75  Pac.  1041,  104  A.  S.  R.  422,  64 
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indicted  for  crime.*  A  statement  that  one  has  been  accused  of 
horse  stealing,  had  sued  his  accusers  and  that  the  defendants  in 
such  suit  had  had  a  verdict  has  been  held  to 'impute  the  crime  of 
grand  larceny  and  therefore  to  be  actionable  per  se.^^  Likewise,  a 
false  and  malicious  publication  that  one's  house  had  been  searched, 
under  legal  process,  for  stolen  goods  supposed  to  have  been  secreted 
therein,  has  been  held  libelous  per  se.^^ 

9.  Charge  of  Crime  Committed  in  Another  Jurisdiction. — ^A  false 
accusation  of  the  commission  of  crime  may  be  actionable,  though 
the  oiFense  is  stated  to  have  been  committed  in  another  jurisdiction 
than  that  in  which  the  accusation  is  made.^'  When  the  question 
is  raised  as  to  whether  or  not  an  act  charged  to  have  been  committed 
in  a  foreign  jurisdiction  is  a  crime,  it  appears  to  be  the  rule  that 
such  question  will  be  determined  in  the  following  manner:  If  the 
act  involves  moral  turpitude  or  is  such  an  offense  as  is  punishable 
generally  as  a  crime  in  civilized  countries,  the  act  will  be  regarded 
as  criminal  for  the  purpose  of  maintaining  an  action  of  libel  or 
slander  for  the  utterance  of  thfe  same,  without  further  proof,^*  but 
otherwise  it  is  necessary  for  the  plaintiff  to  plead  and  prove  that 
the  act  had  been  made  a  crime  by  the  law  of  the  jurisdiction  wherein 
it  was  committed.**  It  has  also  been  held  that  if  the  words  com- 
plained of  charge  an  offense  involving  moral  turpitude  cmd  punish- 
able by  the  law  of  the  state  where  they  were  uttered,  they  are  actionable 
per  se,  though  the  offense  was  stated  to  have  been  committed  in 
another  state.** 

Charges  of  Crime  against  Person 

10.  Charge  of  Homicide. — A  false  charge  of  homicide  is  clearly 
actionable  per  se.**  In  determining  whether  such  a  charge  has  been 
made,  the  words  uttered  are  to  be  understood  in  the  same  sense  in 
which  the  hearers  understood  them.    The  old  doctrine  that  slander 

L.R.A.    790;    Brewer   v.    Chase,    121       13.  Mellen  ▼.  Times-Minor  Co.,  107 

Mich.  626,  80  N.  W.  675,  80  A.  S.  R.  Cal.   587,   140   Pac   277,   Ann.   Cas. 

527,  46  L.R.A.  397;  Belo  v.  Fuller,  1915C  766   (charge  of  carrying  arms 

84  Tex.  450,  19  S.  W.  616,  31  A.  S.  to  Mexican  insurgents) ;  Shipp  ▼.  Mc- 

R.  75.  Craw,  7  N.  C.  463,  9  Am.  Dec.  611  and 

9.  Jones  v.  Townsend,  21  Fla.  431,  note;  Crashley  v.  Press  Pub.  Co.,  179 
58  Am.  Rep.  676;  Witham  v.  Atlanta  N.  Y.  27,  71  N.  E.  258,  1  Ann.  Cas. 
Journal,  124  Ga.  688,  53  S.  E.  105,  196  and  note  (charge  of  taking  part 
4  L.RA.(N.S.)  977;  Pelton  v.  Ward,  in  a  revolt  in  Brazil). 

3  Gaines  (N.  Y.)  73,  2  Am.  Dec.  251.       14.  Bundy  v.  Hart,  46  Mo.  460,  2 

10.  Johnson  v.  St.  Louis  Dispatch  Am.  Rep.  525. 

Co.,  65  Mo.  539,  27  Am.  Rep.  293.  16.  Klumph  v.  Dunn,  66  Pa.  St.  141, 

11.  8tate  V.  Smily,  37  Ohio  St.  30,  5  Am.  Rep.  355. 

41  Am.  R^p.  487.  16.  Anthony  v.  Stephens,  1  Mo.  254, 

12.  Brewer    v.    Weakley,    2    Overt.   13  Am.  Dec.  497. 

(Tenn.)  99,  5  Am.  Dec.  656.  Note:  9  Eng.  Rul.  Cas.  IL 
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must  be  direct  so  as  to  exclude  every  intendment,  and  that  words  iii 
all  cases  must  be  taken  in  mitiori  sensu  has  been  long  since  exploded. 
Hence^  although  a  charge  that  one  has  split  the  head  of  another  in 
two  with  a  cleaver  may  not  have  been  actionable  at  a  time  when  words 
in  all  cases  were  taken  in  mitiori  sensu,  such  a  charge  would  no 
doubt  be  held  defamatory  at  the  present  day.^'  The  chief  difficulty 
in  questions  of  this  nature  lies  in  the  construction  of  the  words  spoken. 
On  the  one  hand,  it  has  been  held  that  a  charge  that  a  chauffeur 
"killed  a  little  child'*  or  "mangled  little  tots"  does  not  necessarily 
import  a  felonious  intent^^  Similarly,  although  a  charge  that  one 
has  poisoned  another  may  be  actionable  per  se,^*  it  has  been  held 
that  merely  charging  that  a  person  administered  morphine  to  another 
on  the  day  he  made  his  will,  and  that  if  it  had  not  been  for  that  the 
plaintiff's  daughters  would  not  have  gotten  the  property  which  they 
did  is  not  actionable  per  se  in  that  it  imports  a  charge  neither  of 
murder  nor  manslaughter.'®  On  the  other  hand,  a  charge  that 
several  guests  had  died  at  a  hotel,  and  that  they  were  hurried  away, 
coupled  with  various  insinuations  to  the  effect  that  the  proprietor  was 
getting  rich  too  fast  and  that  efforts  were  being  made  to  cover  up 
crimes  committed  in  the  hotel,  has  been  held  actionable  per  se  as 
imputing  homicide.^  It  is  clearly  libelous  to  charge  a  physician  with 
professional  misconduct,  resulting  in  the  death  of  a  child,*  a3  it  is 
also  to  assert  that  a  physician  has  introduced  smallpox  into  a  town 
to  increase  his  practice,  and  has  killed  a  person  by  exposing  him  to 
the  disease.*  In  spite  of  earlier  decisions  to  the  contrary,  it  is  not 
necessary  for  the  plaintiff,  when  charged  with  murder,  to  show 
the  deatii  of  the  person  said  to  have  been  murdered.  It  is  sufficient 
if  the  existence  of  the  person  alleged  to  have  been  murdered  was  not 
known  to  those  in  whose  presence  the  words  were  spoken.* 

11.  Charge  of  Assault  and  Battery. — ^To  accuse  another,  m  writ- 
ing, with  having  committed  assault  and  battery,  which  is  a  crime,  is 
actionable  per  se.*  And  the  charge  need  not  be  made  in  as  clear  and 
explicit  a  manner  as  is  required  in  an  indictment*  For  example, 
where  a  newspaper,  after  alluding  to  certain  assaults  and  other  out- 

17.  S tailings  v.   Newman,   26   Ala.       S.  Purple  v.  Horton,  13  Wend.  (N. 
300,  62  Am.  Dec  723.  Y.)   9,  27  Am.  Dec.  167, 

18.  Diener   v.    Star-Chronicle   Pub.       1  S tailings  v.  Newman,  26  Ala.  300, 
Co.,  230  Mo.  613,  132  8.  W.  1143,  33  62  Am,  Dec.  723. 

L.R.A.(N.S.)  216.  6.  Hanson  v,  Krehbiel,  68  Kan.  670, 

19.  Barfield  v.  Britt,  47  N.  C.  41,  75  Pac.  1041,  104  A.  S.  R.  422,  64 
62  Am.  Dec.  190.  L.R.A.  790;  Lundin  v.  Post  Pub.  Co., 

20.  McFadin  v.  David,  78  Ind.  445,  217  Mass.   213,  104  N.   E.   480,   52 
41  Am.  Rep.  587.  L.R.A.(N.S.)  207. 

1.  Harrison  v.  Findley,  23  Ind.  265,  6.  World  Pub.   Co.   v.  Mullen,  43 
85  Am.  Dee.  456.  Neb.  126,  61  N.  W.  108,  47  A.  S.  R. 

2.  Foster  v.  Scripps,  39  Mich.  376,  737  (overruling  earlier  decision),  dic- 
33  Am.  Rep.  403.  tum. 
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rages  perpetrated  by  ruffians  on  railroad  passengers,  proceeded  to  state 
that  the  plaintiff  "appears  to  have  been  in  collusion  with  the  ruffians,*' 
such  a  charge  was  held  libelous  per  se.' 

Charges  of  Crime  against  Property 

12,  Charge  of  Larceny. — ^To  charge  a  person  with  theft  or  larceny 
is  actionable  per  se,  though  the  charge  is  made  orally  and  although 
the  language  used  does  not  necessarily  impute  a  felony.®  An  accusa- 
tion of  larceny  may  take  various  forms.  To  charge  one  with  having 
committed  larceny,  when  the  word  larceny  is  used  in  the  accusation, 
is  clearly  actionable.*  Likewise,  if  a  person  is  called  a  thief,^*  or  is 
accused  of  theft,*^  or  of  being  a  downright  thief,"  or  a  thieving 
puppy,**  there  is  little  question,  as  a  rule,  but  that  a  charge  of  larceny 
has  been  made.  But  if  the  word  thief  is  used  in  a  sense  not  intended 
to  impute  a  felony,  as  for  example  if  it  is  accompanied  by  other 
words  showing  that  it  is  employed  in  reference  to  a  mere  breach  of 
trust,  the  statement  is  not  defamatory.**  Nor  is  a  charge  of  stealing 
actionable  if  at  the  time  the  accusation  occurs  an  explanation  of 
the  statement  is  made  and  the  same  is  understood  by  all  present  to 
deprive  the  words  of  their  criminal  character.**  Also,  where  several 
charges  are  uttered  in  rapid  succession,  so  that  they  qualify  each 
other,  the  entire  statement  may  not  be  actionable  when  the  terms 
are  construed  together,  even  though  one  of  the  assertions  was  that 
the  person  was  a  thief.**  To  accuse  another  of  having  stolen  prop- 
erty which  is  a  subject  of  larceny  clearly  imputes  a  charge  of  crime, 
as  a  rule,  and  hence  is  actionable  per  se.*'    To  charge  one  with  having 

7.  Snyder  v.  Fulton,  34  Md.  128,  6  53  Am.  Rep.  320;  Neal  v.  Lewis,  2 
Am.  Rep.  314.  Bay    (S.   C.)    204,  1  Am.   Dec.   640; 

8.  Quigley  v.  McKee,  12  Ore.  22,  6  Ross  v.  Ward,  14  S.  D.  240,  85  N.  W. 
Pao.  347,  53  Am.  Rep.  320.  182,   86   A.    S.    R.   746;    Sweeney   v. 

Note:  9  Eng.  Rul.  Cas.  11,  Baker,  13  W.  Va.  158,  31  Am.  Rep, 

9.  Brown  v.  Barnes,  39  Mich.  211,  757. 

33  Am.  Rep.  375;  Cincinnati  Gazette  11.  Markham  v.   Russell,   12  Allen 

Co.  V.  Timberiake,  10  Ohio  St  648,  (Mass.)   573,  90  Am.  Dec.  169;  Par- 

78  Am.  Dec.  285;  B v.  I ,  22  sons  v.  Bellows,  6  N.  H.  289,  25  Am. 

Wis.  372,  94  Am.  Dec.  604.  Dec.  461;  Miller  v.  Kerr,  2  McCord 

10.  Abraham   v.    Baldwin,   52   Fla.  L.  (S.  C.)  285,  13  Am.  Dec.  722. 
151,  42  So.  591,  10  Ann.  Cas.  1148,  12.  Callahan    v.    Ingram,    122   Mo. 
10  L.R.A.(N.S.)  1051;  Sheahan  v.  Col-  355,  26  S.  W.  1020,  43  A.  S.  R.  583. 
lins,  20  111.   325,   71   Am.  Dec.   271;  13.  Little  v.  Barlow,  26  Ga.  423,  71 
Reed  v.  Harper,  25  la.  87,  95  Am.  Am.  Dec.  219. 

Dec.  774;   Wolcott  v.   Hall,   6  Mass.  14.  Brite  v.  Gill,  2  T.  B.  Mon.  (Ky.) 

514,  4  Am.  Dec.  173;  Estes  v.  Autro-  65,  15  Am.  Dec.  122. 

bus,   1   Mo.   197,   13  Am.   Dec.   496;  15.  Trabue  v.  ]\rays,  3  Dana  (Ky.) 

Trimble  v.  Foster,  87  Mo.  49,  56  Am.  138,  28  Am.  Doc.  61. 

Rep.  440 ;  Doughi,ss  v.  Tousev,  2  Wend.  16.  Fawsctt  v.   Clark,  48  Md.  494, 

(N.  Y.)  352,  20  Am.  Dec.  61G;  Quig-  30  Am.  Rep.  48L 

ley  V.  McKee,  12  Ore.  22,  5  Pac.  347,  17.  Abraham   y.   Baldwin,   62   Fla. 
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"taken"  a  thing,  when  the  charge  is  made  under  circumstances  which 
show  an  intent  to  charge  larceny,  is  also  actionable.**  However,  to 
say  of  one  that  he  has  taken  a  particular  thing  is  not  actionable  per 
se,  in  the  absence  of  extrinsic  circumstances  from  which  it  may  be 
inferred  that  a  criminal  charge  is  made.  For  example,  the  words, 
"she  took  those  tickets,"  are  not  actionable  per  se,  in  the  absence  of 
explanatory  averments  in  the  petition  showing  their  application  and 
the  imputation  intended  to  be  conveyed  thereby.**  The  charge  of 
swindling  may  amount  to  a  charge  of  larceny  or  a  kindred  crime 
when  used  in  a  sense  which  would  naturally  impute  a  charge  of 
criminality  of  the  latter  character.** 

13.  Charge  of  Embezzlement,  Robbery  or  Burglary. — ^A  charge  of 
embezzlement,  which  was  not  recognized  as  a  crime  at  common  law,^ 
is  clearly  actionable  per  se  at  the  present  day.*  In  many  instances, 
the  accusation  is  made  in  language  of  an  indirect  character,  and 
where  the  meaning  of  the  words  spoken  is  doubtful,  it  is  necessary  to 

151,  42  So.  591,  10  Ann.  Gas.  1148,  18.  Hinesley  v.  Sheets,  18  Ind.  App. 
10  L.R.A.(N.S.)  1051;  Jones  v.  Fore-  612,  48  N.  E.  802,  63  A.  S.  R.  356; 
hand,  89  Ga.  520,  16  S.  E.  262,  32  McGowan  v.  Manifee,  7  T.  B.  Men. 
A.  S.  R.  81;  Offutt  v.  Eariywine,  4  (Ky.)  314,  18  Am.  Dec.  178;  Usher  v. 
Blaekf.  (Ind.)  460,  32  Am.  Deo.  40;  Severance,  20  Me.  9,  37  Am.  Dec.  33; 
Reed  v.  Harper,  25  la.  87,  96  Am.  Estes  v.  Autrobns,  1  Mo.  197,  13  Am. 
Dec.  774;  Hume  v.  Arrasmith,  1  Bibb  Dec.  496;  Borman  v.  Beyer,  3  Bin. 
(Ky.)  165,  4  Am.  Dec.  626;  Savoie  (Pa.)  515,  5  Am.  Deo.  380;  Nott  v. 
V.  Scanlan,  43  La.  Ann.  967,  9  So.  Stoddard,  38  Vt.  25,  88  Am.  Dec.  633. 
916,  26  A.  S.  R.  200;  Fresh  v.  Cutter,  See  also  Alabama,  etc,  R.  Co.  v. 
73  Md.  87,  20  Atl.  774,  25  A.  S.  R.  Brooks,  69  Miss.  168,  13  So.  847,  30 
575,  10  L.R.A.  67;  Shockey  v.  Mc-  A.  S.  R.  528. 
Cauley,  101  Md.  461,  61  Atl.  583,  4  Note :  9  Eng.  Rul.  Cas.  11. 
Ann.  Cas.  921;  Wonson  v.  Sayward,  19.  Wooten  v.  Martin,  140  Ky.  781, 
13  Pick.  (Maas.)  402,  23  Am.  Dec.  131  S.  W.  783,  Ann.  Cas.  1912B  407 
691;  Wolcott  V.  Hall,  6  Mass.  514,  4  and  note. 

Am.  Dec.  173;  Huson  v.  Dale,  19  Mich.  20.  Trenton  ,Mut.  life,  etc.,  Ins.  Co. 
17,  2  Am.  Rep.  66 ;  Bacon  v.  Michigan  v.  Perrine,  23  N.  J.  L.  402,  57  Am. 
Cent.  R.  Co.,  55  Mich.  224,  21  N.  W.  Dec.  400;  Klinck  v.  Colby,  46  N.  Y. 
324,  54  Am.  Rep.  372;  St.  Martin  ▼.  427,  7  Am.  Rep.  360;  Cincinnati  Ga- 
Desnoyer,  1  Minn,  156,  61  Am.  Dec.  zette  Co..  v.  Timberlake,  10  Ohio  St. 
494;  Estes  v.  Autrobus,  1  Mo.  197,  13  548,  78  Am.  Dec.  285.  Compare  Van 
Am.  Dec.  496;  Smith  v.  Burrus,  106  Tassel  v.  Capron,  1  Denio  (N.  Y.) 
.VEo.  94,  16  S.  W.  881,  27  A.  S.  R.  250,  43  Am.  Dec.  667,  wherein  it  is 
329,  13  L.R.A.  59;  Lamos  v.  Snell,  held  that  no  action  lies  for  calling  a 
6  N.  H.  413,  25  Am.  Dec.  468;  Shipp  man  a  swindler. 
V.  M'Craw,  7  N.  C.  463,  9  Am.  Dec.  1.  See  Embezzlement,  vol.  9,  p. 
611;  Bell  v.  McGinness,  40  Ohio  St.  1264. 

204,  48  Am.  Rep.  673;  Easterwood  v,  2.  Hoboken  Printing,  etc,  Co.  v. 
Quin,  2  Brev.  (S.  C.)  64,  3  Am.  Dec.  Kahn,  59  N.  J.  L.  218,  35  Atl.  1053, 
700;  Miller  v.  Kerr,  2  McCord  L.  (S.  59  A.  S.  R.  585;  Hussey  v.  Norfolk 
C.)  285,  13  Am.  Dec.  722;  Shadden  Southern  U  Co.,  98  N.  C.  34,  3  S.  E. 
V.  McElwee,  86  Tenn.  146,  5  S.  W.  923,  2  A.  S.  R.  312. 
602,  6  A.  S.  R.  821. 
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leave  the  question  as  to  their  exact  purport  to  the  jury.'  Words 
charging  merely  that  an  officer  as  a  collector  of  customs  has  failed 
to  account  for  certain  sums  paid  to  him  have  been  held  not  to  charge 
embezzlement.*  It  has  also  been  ruled  that  a  publication  by  a  pas- 
senger railway  company  that  a  conductor  was  discharged  for  failing 
to  "ring  up'*  all  fares  collected  does  not  necessarily  import  a  charge 
of  embezzlement.*  On  the  other  hand  a  malicious  publication  stating 
that  the  plaintiff  obstinately  retained  in  his  hands  witliout  just  cause 
church  funds  which  he  had  received  as  treasurer  after  every  oppor- 
tunity had  been  exhausted  to  induce  him  honestly  to  pay  them  over 
has  been  adjudged  libelous.*  It  is  well  settled  that  it  is  actionable  per 
se  to  employ  words  imputing  to  another  the  crime  of  robbery '  or 
burglary.'  A  charge  of  "robbery*'  will  be  taken  to  impute  the  crime 
of  robbery,  unless  it  is  shown  to  have  been  understood  in  some  other 
sense.  But  the  word  "rob"  is  not  actionable  where  it  appears  that 
there  was  no  intention  to  impute  the  crime  of  robbery.  Thus,  where 
it  appears  that  the  word  "robbed"  was  used  to  indicate,  not  a  taking 
by  force  and  violence,  but  rather  a  taking  by  fraud  and  wrong,  the 
charge  being  that  the  plaintiff  "cheated  and  robbed  orphan  children 
out  of"  a  certain  sum  of  money,  the  words  have  been  held  to  be  not 
actionable  per  se.* 

14.  Various  Forms  of  Charges  Involving  the  Taking  of  Property. — 
A  charge  of  larceny  or  robbery  need  not  be  made  in  the  form  of  a 
positive  assertion  to  render  it  defamatory.^®  For  example,  the  state- 
ment "I  believe  he  stole  money"  is  actionable.^^  Likewise,  the  dec- 
laration that  one  "will  venture  anything"  that  the  person  has  stolen 
something  is  a  sufficient  imputation  of  the  crime  of  larceny  to  war- 
rant the  recovery  of  damages.^*  A  written  statement  in  regard  to 
the  robbery  of  a  safe,  as  follows,  "Turn  your  searchlights  on  your 
treasurer  and  you  will  find  where  the  money  went,"  has  also  been 
held  actionable  per  se.*'  The  fact  that  the  words  claimed  to  be 
slanderous  are  expressed  in  the  form  of  a  question  does  not  relieve 

8.  Edwards  v.   Chandler,   14  Mich.  Printing,  etc.,  Co.,  105  Cal.  284,  38 

471,  90  Am.  Dec.  249.            •  Pac.  903,  46  A.  S.  R.  40;  Alfele  v. 

4.  Goodrich  v.  Hooper,  97  Mass.  1,  Wright,  17  Ohio  St.  238,  93  Am.  Dec. 
93  Am.  Dec.  49.  615  (charge  of  breaking  into  a  store). 

5.  Pittsburgh,  etc.,  R.  Co.  v.  Me-  9.  Flaacke  v.  Stratford,  72  N.  J. 
Curdy,  114  Pa.  St.  554,  8  Atl.  230,  L.  487,  64  AtL  146,  5  Ann.  Cas.  854 
60  Am.  Rep.  363.  and  note. 

6.  Holt  v.  Parsons,  23  Tex.  9,  76  10.  See  infra,  par.  55. 

Am.  Dec.  49.  11.  Faris  v.  Starke,  9  Dana  (Ky.) 

7.  Sheahan  v.  Collins,  20  111.  325,  128,  33  Am.  Dec.  536. 

71  Am.  Dec.  271;  Hardin  v.  Cumstock,  12.  Nye  v.  Otis,  8  Mass.  121,  5  Am. 
2  A.  K.  Marsh.    (Ky.)   480,  12  Am.  Dec.  79. 

Dec.  427;  Klinek  v.  Colby,  46  N.  Y.  13.  Logan  v.  Hodges,  146  N.  C.  38, 
427,  7  Am.  Rep.  360.  59  S.  E.  349,  14  Ann.  Cas.  103. 

8.  Childers    v.    San    Jose    Mercury 
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the  speaker  of  liability.**  But  the  statement  made  must  impute  a 
crime.  For  example,  a  statement  to  the  effect  that  a  certain  parcel 
never  left  the  office  of  a  postmaster  is  too  indefinite  to  sustain  an 
action  on  an  allegation  of  a  charge  of  larceny.**  Moreover,  to  charge 
one  with  stealing  that  which  cannot  be  stolen  is  not  of  itself  action- 
able. Thus,  charging  one  with  stealing  maxl,  which  is  a  part  of 
the  freehold,**  or  a  sable  caught  in  a  trap  and  not  the  subject  of 
larceny,*'  or  with  stealing  windows  from  a  house,,  which  is  a  tres- 
pass but  not  larceny,  is  not  defamatory  as  an  imputation  of  larceny.*® 
Nor  is  an  accusation  charging  one  partner  with  stealing  the  partner- 
ship goods  actionable  per  se,  since  the  act  does  not  constitute  larceny.*® 
But  in  those  jurisdictions  where  it  is  criminal  to  steal  a  dog,*®  or  a 
door  key,*  or  boots  from  a  dead  body  cast  ashore  from  a  wreck,*  an 
accusation  of  having  been  guilty  of  such  conduct  is  actionable  per 
se.  It  has  been  held,  in  an  action  of  slander,  wherein  the  words 
charged  to  have  been  spoken  by  the  defendant  were  that  the  plain- 
tiflF  "had  stolen  com  out  of  G's  field,"  that  if  the  conversation,  in 
the  course  of  which  the  alleged  words  were  spoken,  showed  that  the 
defendant  referred  to  "standing  com,"  the  plaintiff  could  not  recover, 
the  larceny  of  standing  corn  being  only  an  indictable  offense,  made 
so  by  statute*  but  not  of  an  infamous  character,  or  subject  to  an  infa- 
mous or  disgraceful  punishment*  Since  the  property  concerning 
which  a  charge  of  robbery  is  made  must  be  such  as  in  law  may  be 
the  subject  of  robbery,  it  might  seem  that  the  use  of  the  words  "rob- 
ber" and  "robbed,"  without  reference  to  any  property,  as  for  instance 
saying  to  one,  "You  are  a  robber,"  or  "You  robbed,"  and  nothing 
else,  would  not  impute  a  crime,  and  hence  would  not  constitute 
actionable  slander.  Certainly  an  oral  charge  of  robbery  is  not  neces- 
sarily slanderous,  and  as  a  general  proposition  the  connection  of  such 
words,  when  used,  must  be  considered  in  determining  whether  they 
import  a  crime.*  However,  as  it  is  well  settled  that  words  imputing 
the  crime  of  robbery  are  actionable  per  se,*  it  has  been  held  that  a 
charge  of  "robbery"  will  be  taken  to  impute  the  crime  of  robbery 
unless  it  is  shown  to  have  been  understood  in  some  other  sense.* 

14.  Eifert  v.  Sawyer,  2  Nott  &  M.  480,  15  Am.  Rep.  355. 

(S.  C.)  511,  10  Am.  Dec.  633.  1.  Hoskins  v.   Tarrance,  5  Blackf. 

15.  Bailey  v.  Hyde,  3  Conn.  463,  8  (Ind.)  417,  35  Am.  Dec.  129  and  note. 
Am.  Dec.  202,  2.  Wonson    v.    Sayward,    13    Pick. 

16.  Ogden  v.  Riley,  14  N.  J.  L,  186,  (Mass.)   402,  23  Am.  Dec.  691. 

25  Am.  Dec.  513.  3.  Stitzell  v.  Reynolds,  67  P^,  St, 

17.  Norton  v.  Ladd,  5  N.  H.  203,  20  54,  5  Am.  Rep.  396. 

Am.  Dec.  573.  4.  Flaacke  v.  Stratford,  72  N.  J.  L. 

18.  Wing  V.  Wing,  66  Me.  62,  22  487,   64  AtL   146,   5   Ann.    Cas.   854 
Am.  Rep.  548.  and  note. 

19.  Alfele  v.  Wright,  17  Ohio   St.       6.  See  preceding  paragraph. 
238,  93  Am.  Dec.  615.  6.  Note :  5  Ann.  Cas.  855, 

26.  Harrington   v.   Miles,   11   Kan. 
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15.  Charge  of  Arson. — ^There  is  no  question  but  that  an  imputation 
of  arson  is  actionable  per  se.'  Since  it  did  not  constitute  a  crime  at 
common  law  for  one  to  bum  his  own  property,  it  has  been  held  that 
it  wag  not  slanderous  to  say  of  one  that  "he  burnt  it  himself,"  thereby 
meaning  to  charge  that  he  burned  a  store  which  he  owned.®  It  should 
be  noted,  however,  that  the  crime  of  arson  has  been  extended  by 
statute  in  most  jurisdictions  to  embrace  many  forms  of  burning  which 
were  not  criminal  at  common  law,  and  therefore  in  determining 
whether  or  not  an  imputation  contains  a  charge  of  arson  it  is  neces- 
sary that  these  statutes  be  consulted.^  In  numerous  instances^  the 
courts  have  been  called  on  to  determine  whether  charges  that  one 
has  "fired,"  "put  fire  to,"  "set  fire,"  "burned,"  or  %urnt"  property 
fairly  imputes  the  crime  of  arson.  This  question  must  be  determined 
in  each  case  in  view  of  all  the  surrounding  circumstances.^^ 

Charges  of  Crime  Involving  Fraud 

16.  Bribery,  Corruption^  Graft  and  Kindred  Charges. — ^A  charge  of 
bribery  or  corruption  is  generally,  if  not  invariably,  regarded  as 
actionable.  ^^  The  chief  difficulty  in  such  cases  lies  in  determining 
whether  such  an  accusation  has  been  made,  this  bein^  due  to  the 
fact  that  the  words  used  are  frequently  those  of  the  popular  slang 
of  the  day.  But  if  the  meaning  is  clear,  though  the  terms  used  are 
not  found  in  the  standard  dictionaries  and  other  authorities,  the  per- 
son injured  is  entitled  to  recover.**  Thus,  it  has  been  held  that,  to 
speak  of  the  probability  that  certain  members  of  a  jury  will  fail  to 
agree  on  a  verdict,  and  to  add  in  the  same  connection  that  those  mem- 
bers are  believed  to  be  known,  "and  that  the  whereabouts  of  Colonel 
Mazuma  are  also  known,"  is  equivalent  to  charging  that  a  corrupt 
application  of  money  has  been  made  to  affect  the  action  of  the  jurors 
to  whom  the  allusion  is  made.**    Similarly,  to  accuse  one  of  "having 

7.  Waters  v.  Jones,  3  Port.  (Ala.)  11.  Dauphiny  v.  Buhne,  153  Cal. 
442,  29  Am.  Dec.  261;  Logan  v.  Steele,  757,  96  Pac.  880,  126  A.  S.  R.  136 
1  Bibb  (Ky.)  593,  4  Am.  Dec.  659;  and  note  (councilman  charged  with 
Nolan  V.  Traber,  49  Md.  460,  33  Am.  using  office  to  obtain  personal  benfe- 
Rep.  277;  Hitchcock  v.  Moore,  70  fits);  Callahan  v.  Ingram,  122  Mo. 
Mich.  112,  37  N.  W.  914,  14  A.  S.  R.  355,  26  S.  W.  1020,  43  A.  S.  R.  583; 
474;  Bundy  v.  Hart,  46  Mo.  460,  2  Williams  Printing  Co.  v.  Saunders,  113 
Am.  Rep.  525;  World  Pub.  Co.  v.  Va.  156,  73  S.  E.  472,  Ann.  Cas.  1913B 
Mullen,  43  Neb.  126,  61  N.  W.  108,  693  (charge  of  buying  votes  to  ob- 
47  A.  S.  R.  737;  Wetherbee  v.  Marsh,  tain  re-election).    See  also  infra,  par. 

20  N.  H.  561,  51  Am.  Dec.  244.  40  et  seq. 

8.  Note :  17  Ann.  Cas.  274.  12.  Wofford  v.  Meeks,  129  Ala.  349, 

9.  See  Arson,  vol.  2,  p.  495.  30  So.  625,  87  A.  S.  R.  m^  55  L.R.A. 

10.  Greer   v.   White,  90   Ark.   117,  214. 

118  S.  W.  258,  17  Ann.  Cas.  270  and       13.  People  v.  Stokes,  103  Cal.  193, 
note;  Haines  v.  Campbell,  74  Md.  158,  37  Pac.  207,  42  A.  S.  R.  102. 

21  Atl.  702,  28  A.  S.  R.  240. 
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charge  of  the  sack"  for  an  election  about  to  be  held  has  been  declared 
to  be  equivalent  to  charging  him  with  possession  of  a  fund  to  be 
used  for  the  purpose  of  corrupting  voters,  and  so  to  be  libelous.^* 
Charges  of  accepting  secret  payments  in  the  nature  of  bribes  are 
actionable.  Thus  it  is  Ubelous  to  charge  a  public  officer  with  being 
influenced  in  his  oflBcial  conduct  by  pecuniary  or  other  personal  con- 
siderations,^* or  with  receiving  unlawful  commissions  in  public  trans- 
actions.^* An  article  stating  that  it  was  easy  "to  work"  county  com- 
missioners has  also  been  held  actionable,  on  the  ground  that  the 
word  "work,"  in  the  connection  and  manner  in  which  it  appeared, 
conveyed  a  reflection  on  the  integrity  of  the  ofiicials  in  question.*^ 
But  a  written  allegation  that  the  plaintiff  was  supervising  architect 
of  a  building  and  promised  and  gave  to  the  defendants  work  on  it 
for  a  commission  paid  him  by  them  has  been  held  not  actionable 
in  itself.^*  "Boodle"  has  been  defined  as  money  fraudulently  obtained 
in  the  public  service,  especially  money  given  to  or  received  by  officials 
as  a  bribe,  or  money  gained  by  collusive  contracts,  appointments,  or 
the  like.  Hence,  a  charge  that  a  franchise  has  been  procured  by  the 
use  of  "boodle"  clearly  implies  that  the  persons  granting  the  fran- 
chise were  bribed  to  make  the  grant  and  is  therefore  actionable.^* 
A  charge  of  corruption  need  not  of  course  be  made  in  express  lan- 
guage. For  example,  a  picture  of  a  member  of  the  legislature  holding 
a  bag  marked  with  the  dollar  sign,  when  printed  in  connection  with 
a  publication  which  accuses  him  of  corruption  is  clearly  libelous.*^ 
The  word  "graft"  is  a  word  which  is  flexible,  and  capable  of  various 
imputations.  Its  meaning  must,  therefore,  be  determined  from  the 
connection  in  which  it  is  used  in  each  case.  It  may  mean  that  the 
person  charged  with  receiving  "graft"  is  being  paid  a  salary  by  the 
state  or  a  municipality  for  doing  little  or  no  work.  The  word  has, 
however,  a  well  defined  popular  meaning.  It  imports  the  fraudulent 
obtaining  of  public  money  unlawfully  by  the  corruption  of  public 
ofiicers,  and  its  use  implies  dishonest  and  fraudulent  practices.^  When 
the  term  is  so  used  it  is  obviously  actionable  per  se.* 

14.  Edwards  v.  San  Jose  Printing,  Co.,  94  Mich.  7,  53  N.  W.  822,  34  A. 
etc.,  Soc,  99  Cal.  431,  34  Pac.  128,   S.  R.  318  and  note. 

37  A.  S.  R.  70.  20.  Randall  v.  Evening  News  Assoc, 

15.  Osbom  v.  Leach,  135  N.  C.  628,  79  Mich.  266,  44  N.  W.  783,  7  LJB.A. 
47  S.  E.  811,  66  L.R.A.  648.  309. 

16.  CotuUa  V.  Kerr,  74  Tez.  89,  11  1.  Merrimon  v.  Southern  Pav.,  etc., 
S.  W.  1058,  15  A.  S.  R.  819.  Co.,  142  N.  C.  539,  55  S.  E.  366,  8 

17.  Palmerlee  V.  Nottage,  119  Minn.  L.R.A.(N.S.)  574;  Quinn  v.  Review 
351,  138  N.  W.  312,  42  L.R.A.(N.S.)  Pub.  Co.,  55  Wash.  69,  104  Pae.  181, 
870.  133  A.  S.  R.  1016,  19  Ann.  Cas.  1077 

18.  Legg  V.  Dunleavy,  80  Mo.  558,  and  note. 

60  Am.  Rep.  512.  2.  State  v.  Shendan,  14  Idaho  222, 

19.  Boehmer  v.  Detroit  Free  Press  93  Pac.  656,  15  LJIA.(N.S.)  497  and 
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17.  Charge  of  Perjury,  False  Swearing  and  Kindred  Crimes. — Ln 
view  of  the  fact  that  the  crime  of  perjury  is  regarded  as  felonious 
at  the  present  day,  there  is  no  question  but  that  a  false  charge  that 
one  has  committed  perjury  is  actionable  per  se,*  as  is  also  a  false 
imputation  of  subornation  of  perjury.*  It  is  often  extremely  diffi- 
cult, however,  to  determine  exactly  when  a  sufficiently  clear  accusa- 
tion of  perjury  has  been  made  to  warrant  an  action  for  defamation. 
It  has  been  held  that  a  statement  that  one  has  been  "hired  to  swear'' 
falsely  is  not  sufficient  to  warrant  the  inference  that  a  charge  of  per- 
jury has  been  made.*  Also,  a  declaration  that  one  is  foresworn  has 
been  held  insufficient  to  warrant  an  action,  although  the  rule  is  other- 
wise if  the  statement  be  that  one  is  perjured.  The  distinction  is  based 
on  tlie  ground  that  swearing  to  a  lie  does  not  necessarily  imply  that 
the  party  has  perjured  himself.  It  may  mean  that  he  has  sworn  to  a 
falsehood,  without  being  copscious  at  the  time  that  it  was  a  falsehood, 
and  the  words  are  actionable  only  when  they  convey  the  charge  of  per- 
jury in  a  clear  unequivocal  manner,  admitting  of  no  uncertainty.* 
However,  an  assertion  that  one  is  a  perjured  villain  and  has  by  false 
swearing  deceived  the  court,'  or  has  taken  a  false  oath,®  or  has  sworn 
falsely,*  or  a  charge  that  one  has  sworn  to  a  lie  for  which  he  stands 
indicted  ^®  is  sufficiently  definite  to  warrant  recovery.  So  also  the 
words  "That  is  a  lie,"  "  or  "That  is  false,"  i«  or  "It's  not  so— no  such 
thing,"  ^*  spoken  to  a  witness  while  testifying  to  a  material  point  in  a 

note;    Cooper   v.   Bomney,  49   Mont.  720;    Hinehman  ▼.   Lawson,  5  Leig^h 
119,  141  Pac.  289,  Ann.  Cas.  1916 A    (Va.)  695,  27  Am.  Dec.  622. 
596  and  note;  Woolley  v.  Plaindealer       Note:  9  Eng.  Rul.  Cas.  11. 
Pub.   Co.,  47  Ore.  619,  84  Pac.  473,       4.  Beers  v.  Strong,  Kirby  (Conn.) 
5  L.R.A.(N.S.)  498  and  note.  12,  1  Am.  Dec.  10;  Dawson  v.  Holt, 

S.  Sanders  v.  Johnson,  6  Blackf.  11  Lea  (Tenn.)  583,  47  Am.  Rep.  312. 
(Ind.)  50,  36  Am.  Dec.  564;  Byrket  5.  Brooker  v.  Coffin,  5  Johns.  (N. 
V.  Monohon,  7  Blackf.  (Ind.)  83,  41  Y.)  188,  4  Am.  Dec.  337. 
Am.  Dec.  212;  Reed  v.  Harper,  25  la.  6.  Hopkins  v.  Beedle,  1  Caines  (N. 
87,  95  Am.  Deo.  774;  Kirkpatrick  v.  Y.)  347,  2  Am.  Deo.  191. 
Eagle  Lodge  No.  32,  26  Kan.  384,  40  7.  Upton  v.  Hume,  24  Ore.  420,  33 
Am.  Rep.  316;  Morehead  v.  Jones,  2  Pac.  810,  41  A.  S.  R.  863,  21  L.R.A. 
B.  Mon.  (Ky.)  210,  36  Am.  Dec.  600;  493. 

Sloan  V.  Gilbert,  12  Bush  (Ky.)  51,       8.  Beers  v.  Strong,  Kirby  (Conn.) 
23  Am.  Rep.  708;  Newbit  v.  Statuck,  12,  1  Am.  Dec.  10. 
35  Me.  315,  58  Am.  Dec.  706;  Reming-       9.  Oilman  v.  Lowell,  8  Wend.   (N. 
ton  V.  Congdon,  2  Pick.  (Mass.)  310,  Y.)   573,  24  Am.  Dec.  96  and  note. 
13  Am.  Dec.  431;  Porter  V.  Henderson,       10.  Pelton  v.  Ward,  3  Caines    (N. 
11  Mich.  20,  82  Am.  Dec.  59;  Welch  Y.)  73,  2  Am.  Dec.  25L 
V.   Tribune  Pub.   Co.,  83  Mich.   661,       11.  Mower  v.  Watson,  11  Vt.  536, 
47  N.  W.  562,  21  A.  S.  R.  629,  11  34  Am.  Dec.  704  and  note. 
L.R.A.  233;   Atteberry  v.  Powell,  29       12.  M'Claughry     v.     Wetmore,     6 
Mo.  429,  77  Am.  Dec.  579;   Oudger  Johns.   (N.  Y.)   82,  5  Am.  Dec.  194. 
V.  Penland,  108  N.  C.  593,  13  S.  E.       13.  Dedway  v.  Powell,  4  Bush  (Ky.) 
168,  23  A.   S.  R.  73;   Zimmerman  v.   77,  96  Am.  Dec.  283  and  note. 
McMakin,  22  S.  C.  372,  53  Am.  Rep. 
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cause  when  on  txial,  are  actionable,  unless  uttered  by  one  whose  state- 
ments are  privileged.^*  In  many  cases  the  plaintiff  may  establish  the 
imputation  of  perjury  by  showing  the  connection  in  which  the  words 
spoken  were  used.^* 

18.  Connection  of  Charge  of  Perjury  with  Pending  Proceeding.— 
To  render  a  charge  of  perjury  actionable,  it  must  ordinarily  appear 
that  there  was  some  proceeding  pending,  wherein  a  party  could  have 
been  sworn  and  held  liable  for  perjury  in  violating  his  oath.**  A 
charge  that  one  has  sworn  falsely  in  court  is  sufficient,  when  the 
statement  is  meant  to  refer  to  a  court  having  power  to  administer  an 
oath,*^  although  the  assertion  that  one  has  sworn  falsely,  when  applied 
to  an  extrajudicial  proceeding,  has  been  held  not  actionable,*®  since 
in  such  cases  the  act  would  not  be  criminal.**  An  accusation  of  false 
swearing  before  a  legislative  body  is  actionable,  when  such  conduct 
is  punishable  as  perjury.**  Words  charging  one  with  having  sworn 
falsely  in  reference  to  an  affidavit  have  also  been  held  actionable, 
when  involving  criminal  responsibility.*  The  assertion  that  one  has 
taken  a  false  oath  before  a  certain  "squire"  is  defamatory  when  it 
appears  that  the  words  relate  to  a  cause  then  pending  before  a  justice 
of  the  peace.*  But  if  it  does  not  appear  that  the  "squire"  in  question 
had  any  authority  to  hold  court,  or  to  act  judicially,  or  to  administer 
an  oath,  the  words  axe  not  actionable.*  There  is,  however,  some 
authority  to  the  effect  that  statements  charging  a  person  with  the 
crime  of  perjury  in  express  language  ^e  in  themselves  actionable 
without  proof  that  such  person  has  taken  ah  oath  in  a  judicial  pro- 
ceeding and  without  the  production  or  proof  of  such  proceedings.* 
It  may  also  be  noted  that  even  if  a  person  is  not  accused  of  perjury, 
a  charge  of  false  swearing,  though  in  no  wise  involving  a  crime,  may 
be  actionable  in  that  it  tends  to  bring  the  injured  party  into  hatred, 
ridicule  or  contempt.* 

14.  Nissen  v.  Cramer,  104  N.  C.  574,  St.  108,  39  Atl.  4,  63  A.  S.  R.  786. 
10  S.    E.  676,  6  L.R.A.  780.     As  to       1.  Commons    v.    Walters,    1    Port, 
who  are  privileged,  see  infra,  par.  74   (Ala.)  377,  27  Am.  Dec.  635. 
et  seq.  2.  Rue  v.  Mitchell,   2  Dall.    (Pa.) 

16.  Thompson    v.    Luck,    2    Watts  58,  1  U.  S.  (L.  ed.)  288,  1  Am.  Deo. 
(Pa.)    17,  26  Am.  Dec.  91  and  note.  258. 
See  infra,  par.   148,  149.  3.  Ward  v.  Clark,  2  Johns.  (N.  Y.) 

16.  Sheely  v.  Biggs,  2  Har.  &  J.  10,  3  Am.  Dec.  383. 

(Md.)  363,  3  Am.  Dec.  552.  4.  Commons    v.    Walters,    1    Port. 

17.  Hamilton  v.  Dent,  2  N.  C.  116,   (Ala.)    377,  27  Am.   Dec.   635. 

1  Am.  Dec.  552.  6.  Kirkpatrick  v.  Eagle  Lodge,  26 

18.  Shaffer  v.  Kintzer,  1  Bin.  (Pa.)  Kan.  384,  40  Am.  Rep.  316;  Adams 
537,  2  Am.  Dec.  488.  v.   Lawson,   17   Grat.    (Va.)    250,  94 

19.  Hopkins    v.    Beedle,    1    Caines  Am.  Dec.  455  and  note.     See  infra, 
(N.    Y.)    347,  2  Am.   Dec.   191   and  par.  27. 

note. 

20.  McGaw   v.   Hamilton,   184   Pa. 
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Charges  of  Statutory  and  Other  Crimes 

19.  Charge  of  Keeping  Gambling  or  Disorderly  House. — ^A  declara- 
tion that  one  keeps  a  gambling  house  is  actionable  per  se.*  To  say 
of  one,  "He  makes  his  money  easy;  he  keq)s  a  gambling  place," 
or  to  say  ''He  makes  his  money  easy;  he  keeps  a  gambling  hell,"  is 
equivalent  to  saying  that  he  keeps  a  place  resorted  to  for  the  purpose 
of  illegal  gaming,  and  is  therefore*  actionable.'  Inasmuch  as  the 
keeping  of  a  bawdy  house  is  a  crime  both  at  common  law  and  by 
statute  in  most  jurisdictions,  written  or  oral  words  imputing  the 
commission  of  that  offense  are  actionable  per  se.^  Such  words  are 
actionable  per  se  sJthough  the  punishment  provided  for  the  offense  is 
imprisonment  in  a  house  of  correction  merely  and  not  in  the  peniten- 
tiary.*  The  imputation  of  a  disorderly  character  to  a  house  only  is 
ordinarily  deemed  to  be  actionable,  on  the  ground  that  it  is  a  defama- 
tion of  the  reputation  of  the  owner  or  the  tenant  thereof,  the  words 
being  considered  as  descriptive  of  the  conduct  of  the  occupants  and  not 
of  the  building.*®  However,  it  has  been  held  that  an  owner,  who  is 
one  of  the  occupants  of  an  apartment  house,  has  no  right  of  action 
against  one  who  calls  the  attention  of  the  police  to  the  house  as  being 
of  a  suspicious  character,  if  he  does  not  name  or  otherwise  designate 
such  owner  as  being  of  questionable  character,  or  leave  the  impres- 
sion that  he  is  the  one  referred  to.**  By  the  weight  of  authority  it 
is  actionable  to  say  of  a  person  that  he  or  she  keeps  a  "bad  house."  ** 
It  has  been  held,  however,  that  to  charge  a  person  with  keeping  a 
"bad  house"  is  not  in  itself  actionable,  as  such  a  statement  may  mean 
either  a  disorderly  house,  or  one  that  is  merely  dirty  or  comfortless 
and  that  to  render  such  an  assertion  the  foundation  of  an  action  the 
'  declaration  must  set  out  such  a  statement  of  circumstances  under 
>vhich  the  words  were  used,  or  of  the  subject  matter  of  the  conversa- 
tion, as  will  indicate  that  they  were  applied  in  a  sense  imputing  to 
the  plaintiff  the  wrong  complained  of.*'    A  charge  that  one  keeps 

6.  Buckley  v.  O'Neil,  113  Mass.  193,  Notes:  24  L.R.A.(N.S.)  603;  Ann. 
18  Am.  Rep.  466;  Battles  v.  Tyson,  Cas.  1916B  766  et  seq. 

77  Neb.  563,  110  N.  W.  299,  15  Ann.  9.  Posnett  v.  Marble,  62  Vt  481,  20 
Cas.  1241,  24  L.R.A.(N.S.)  577;  Con-  Atl.  813,  22  A.  S.  B.  126,  11  L.R.A. 
roy  V.  Pittsburg  Times,  139  Pa.  St.  162. 

334,  21  Atl.  154,  23  A.  S.  R.  188,  11  10.  Fitzpatrick  v.  Age-Herald  Pub. 
L.R.A.  725.  Co.,  184  Ala.  510,  63  So.  980,  Ann, 

7.  Buckley  v.  O'Neil,  113  Mass.  193,  Cas.  1916B  753  and  note,  61  L.R.A. 
18  Am.  Rep.  466.  (N.S.)  40L 

8.  Coogler  v.  Rhodes,  38  Fla.  240,  11.  Hvatt  v.  Lindner,  133  La.  614, 
21  So.  109,  56  A.  S.  R.  170;  Sheffill  63  So.  241,  48  L.R.A.(N.S.)  256  and 
V.  Van  Deusen,  15  Gray  (Mass.)  485,  note. 

77  Am.  Dec.  377;  Martin  v.  Stillwell,       12.  Note:  Ann.  Cas.  1916B  757. 
13  Johns.    (N.  Y.)    275,  7  Am.  Dec.       13.  Peterson    v.    Sentmaa,    37    Md. 
374  and  note.  140,  11  Am.  Rep.  534. 
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an  open  house  is  sufficient  to  support  an  innuendo  that  the  intent  was 
to  charge  the  person  with  keeping  a  house  of  ill  fame.^"* 

20.  Charges  Involving  Improper  Use,  Sale,  or  Purchase  of  Intoxi- 
cating Liquors. — ^If  drunkenness  is  a  crime  punishable  by  indictment, 
a  charge  that  a  man  has  been  on  a  drunken  debauch  and  has  been 
getting  other  people  drunk  is  slanderous  per  se,  as  the  words  spoken 
are  deemed  to  involve  also  the  element  of  moral  turpitude.^*  As  a 
general  rule,  however,  it  is  not  actionable,  in  the  sense  of  the  law, 
to  charge  a  man  generally  with  being  drunk,  or  being  in  the  habit 
of  getting  drunk,  or  having  been  drunk,  it  being  necessary,  to  make 
such  a  chai'ge  actionable,  to  show  special  damage,^*  or  to  couple  the 
charge  with  some  business  in  which  drunkenness  is  a  disqualification 
or  tends  to  constitute  incapacity,^'  as  for  instance  in  the  case  of  a 
charge  against  a  railway  employee,*^  or  a  minister,*^  or  a  candidate 
for  office.*^  According  to  a  number  of  authorities  an  accusation 
charging  one  with  selling  intoxicating  liquors  is  actionable  per  se 
if  to  those  hearing  the  words  spoken  the  statement  naturally  imputes 
unlawful  selling.  Thus  it  has  been  held  that  to  say  of  one  that 
he  is  the  greatest  rumseller  in  town,  taking  the  words  in  their  natural 
and  ordinary  signification,  either  imputes  a  criminal  charge  ex  vi 
termini  or  is  susceptible  of  that  construction,  and  so  is  actionable 
per  se,  in  a  state  where  state  wide  prohibition  exists  and  the  act  in 
question  is  made  a  crime.  So,  also,  to  charge  one  with  running  a 
"blind  tiger"  where  the  sale  of  liquor  is  a  criminal  offense  is  action* 
able  per  se.^  Not  all  the  authorities,  however,  regard  a  charge  of 
selling  intoxicating  liquors  as  actionable  per  se,  particularly  if  the 
offense  is  punishable  merely  as  a  misdemeanor.*  In  the  case  of  an 
accusation  charging  that  a  person  has  purchased  intoxicating  liquors, 
it  has  been  held  that  the  words  are  not  actionable  per  se,  on  the 
theory  that  the  purchaser  is  not  an  accomplice  of  the  seller  and  in 
fact  is  not  guilty  of  any  crime.* 

21.  Other  Actionable  Charges  of  Crime. — To  charge  a  person  with 
causing  or  procuring  an  abortion  is  not  actionable  per  se,  when  there 
is  no  law  punishing  such  act  at  the  time  of  the  speaking  of  the  words.* 

14.  Posnett  v.  Marbie,  62  Vt.  481,  18.  Broughton  v.  McGrew,  39  Fed. 

20  AtL  813,  22  A.  S.  R.  126, 11  L.R.A.  672,  5  L.B.A.  406. 

162.  19.  Chaddock  v.   Briggs,   13   Mass. 

*16.  Morgan  v.  Kennedy,  62  Minn.  248,  7  Am.  Dec  137  and  note. 

348,  64  N.  W.  912,  54  A.  S.  B.  647,  20.  Sanderson  v.  CaldweU,  45  N.  Y. 

30  L.R.A.  521.  398,  6  Am.  Rep.  105. 

16.  Thompson  v.  Rake,  140  la.  232,  1.  Note:  Ann.  Cas.  1913C  316. 
118  N.  W.  279,  18  L.B.A.(N.S.)  921.  2.  Cheatham  v.  Patterson,  125  Tenn. 
See  also  Rude  v.  Nass,  79  Wis.  321,  437,  145  S.  W.  159,  Ann.  Cas.  1913C 
48  N.  W.  555,  24  A.  S.  R.  717,  where-  314  and  note. 

in  a  charge  of  drunkenness  was  held       3.  Note;  Ann.  Cas.  1913C  317. 

to  be  privileged.  4.  Abrams  v.  Foshee,  3  la.  274,  66 

17.  See  infra,  par.  34.  Am.  Dec.  77. 
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The  rule  is  otherwise,  however,  where  the  offense  is  made  criminal 
by  statute.*  A  charge  of  blackmail  is  also  clearly  actionable  per  se, 
where  such  offense  is  made  a  crime.*  A  false  assertion  that  one  has 
committed  the  crime  of  forgery  is  clearly  actionable  per  se,^  and  it 
seems  that  a  charge  that  one  has  committed  the  crime  of  obtaining 
property  under  false  pretenses  is  actionable.^  Among  many  other 
instances  wherein  words  imputing  the  commission  of  crimes  of  various 
characters  have  been  held  defamatory,  the  following  msQr  be  men- 
tioned: charges  of  failing  to  cancel  revenue  stamps  on  empty  pack- 
ages ;  •  poisoning  cattle ;  ^^  piracy ;  *^  treason ;  ^*  unlawfully  opening 
mail  matter;  *•  indecent  exposure  of  person;  ^*  sending  obscene  mat- 
ter through  the  mails ;  **  publishing  a  libel ,  ^*  and  vagrancy  when 
made  criminal  by  statute.^  ^ 

Charges  of  Lack  of  Virtue 

22.  Imputation  of  Want  of  Chastity  and  Kindred  Charges. — ^The 

law  in  reference  to  legal  liability  for  imputations  of  want  of  chastity 
or  charges  involving  sexual  offenses  of  various  characters  has  under- 
gone considerable  modification  in  recent  years.  One  cause  of  such 
alteration  is  the  fact  that  many  acts  not  punished  as  crimes  in  former 
times  are  now  made  criminal  by  statute  in  many  jurisdictions,  as 
for  example  fornication  *^  and  incest.^®  In  reference  to  charges  of 
ynchastity,  it  is  well  settled  that  written  words  charging  a  woman 

5.  Kern  v.  Bridwell,  119  Ind.  226,  however,  the  communication  was  privi- 
21  N.  E.  664,  12  A.  S.  R.  409  (charge,  leged. 

among    other    things,    of    abortion) ;  9.  Jones  v.  Townsend,  21  Fla.  431, 

Bathrick  v.  Detroit  Post,  etc.,  Co.,  50  58  Am.  Rep.  676. 

Mich.  629,  16  N.  W.  172,  45  Am.  Rep.  10.  Fountain  v.  West,  23  la.  9,  92 

()3;  B v.  I ,  22  Wis.  372,  94  Am.   Dec.  405,  overruled  on  another 

Am.  Dec.  604.  point  by  Riley  v.  Norton,  65  la.  306, 

6.  Hess  V.  Sparks,  44  Kan.  465,  24  21  N.  W.  649. 

Pac.  979,  21  A.  S.  R.  300;  Sheibley  11.  Tresca  v.  Maddox,  11  La.  Ann. 

V.   Nelson,  75  Neb.  804,  106  N.  W.  206,  66  Am.  Dec.  198. 

10.34, 13  Ann.  Cas.  373.  12.  Coleman  v.  Southwick,  9  Johns. 

7.  Ward  v.  Dick,  47  Conn.  300,  36  (N.  Y.)  45,  6  Am.  Dec.  253. 

Am.  Rep.  75;  Nichols  v.  Eaton,  110  13.  Uslier  v.  Severance,  20  Me.  9, 

la.  509,  81  N.  W.  792,  80  A.  S.  R.  37  Am.  Dec.  33. 

319,  47  L.R.A.  483;  Arnold  v.  Cost,  14.  McBee  v.  Fulton,  47  Md.  403, 

3  Gill  &  J.  (Md.)  219,  22  Am.  Dec.  28  Am.  Rep.  465. 

3012.  15.  Heramens  v.  Nelson,  138  N.  t. 

Note:  9  Eng.  RuJ.  Cas.  11.  517,  34  N.  E.  342,  20  L.R.A.  440. 

See  also  the  following  cases,  where-  16.  Andres  v.  Koppenheafer,  3  Serg. 

in  the  communication  was  privileged:  &  R.   (Pa.)  255,  8  Am.  Dec  647. 

Caldwell  v.  Story,  107  Ky.  10,  52  S.  17.  Miles  v.  Oldfield,  4  YeateB  (Pa.) 

W.  850,  45  L.R. A.  735 ;  Jarvis  v.  Hath-  423,  2  Am.  Dec.  412. 

eway,  3  Johns.    (N.  Y.)    180,  3   Am.  18.  See  Adulteby,  vol.  1,  p.  638. 

Dec.  473.  19.  See  Incest,  voL  1^  p.  29.    See 

8.  Hartsock   v.   Roddick,  6   Blackf.  also  infra,  par.  25. 
(Ind.)  2r)5,  38  Am.  Dec.  141,  wherein, 
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with  imchastity  axe  actionable  per  se,  for  the  reason  that  such  words 
tend  to  injure  her  reputation  and  expose  her  to  public  ridicule,  scorn 
and  contempt.*®  As  respects  oral  charges  of  unchastity  the  common 
law  is  that  no  mere  words  of  mouth,  no  matter  how  gross,  imputing 
a  want  of  chastity  to  a  woman,  whether  married  or  unmarried,  will 
support  an  action  for  slander,  without  allegation  and  proof  that  such 
defamation  has  actually  produced  some  special  damage  to  the  object 
of  the  slander.  The  reason  for  this  rule  is  that  in  England  such 
an  imputation  did  not  involve  the  charge  of  the  commission  of  any 
crime  punishable  in  the  temporal  ^urts,  but  only  an  offense  cog- 
nizable in  the  spiritual  courts.^  Despite  its  harshness  this  common 
law  rule  has  been  recognized  in  the  United  States  and  it  has  been 
held  in  numerous  instances  that  words  imputing  want  of  chastity,' 
or  charging  fornication,'  are  not  actionable  per  se.  The  common 
law  has,  however,  been  repudiated  in  some  states,  while  in  other 
jurisdictions  such  charges  are  held  actionable  without  proof  of  spe- 
cial damage,  by  reason  of  the  fact  that  the  act  charged  has  been 
made  criminal,  or  because  statutes  have  been  enacted  giving  the 
injured  person  the  right  to  recover  damages  in  such  cases.*  In  fact 
the  view  has  been  expressed  that  charging  an  unmarried  woman  with 
fornication  is  actionable  per  se,  though  suph  conduct  is  punishable 
only  by  a  small  fine  and  not  by  indictment,  for  the  obvious  reason 
that  such  a  charge  subjects  such  person  to  disgrace.'  Some  cases, 
while  recognizing  the  right  of  a  woman  to  recover  damages  when 

§ 

20.  Ervin  v.  Record  Pub.  Co.,  154  1241  and  note,  24  L.R.A.(N.S.)  577; 
Cal.  79,  97  Pac  21,  18  L.R.A.(N.S.)  Barnett  v.  Ward,  36  Ohio  St.  107,  38 
622;  Bodwell  v.  Osgood,  3  Pick.  Am.  Rep.  561;  Gibson  v.  Gibson,  43 
(Mass.)  379,  15  Am.  Dec.  228.  Wis.  23,  28  Am.  Rep.  527. 

Notes:    24    L.R.A.(N.S.)    614;    48       Note:  24  L.R.A.(N.S.)  610. 
L.R.A.(N.S.)  618.  See  also  the  following  authorities, 

1.  Note:  15  Ann.  Cas.  1243.  wherein   charges   of   imchastity   were 

2.  Elliot  V.  Ailsberry,  2  Bibb  (Ky.)  involved:  Beggarly  v.  Craft,  31  Ga. 
473,  5  Am.  Dec.  631;  Brooker  v.  Cof-  309,  76  Am.  Dec.  687;  Mclntire  v. 
fin,  5  Johns.  (N.  Y.)  188,  4  Am.  Dec.  Young,  6  Blackf.  (Ind.)  496,  39  Am. 
337;  Roberts  v.  Roberts,  33  L.  J.  Q.  Dec.  443;  Shilling  v.  Carson,  27  Md. 
B.  249,  5  B.  &  S.  384,  10  Jur.  N.  S.  175,  92  Am.  Dec.  632;  Parkhurst  v. 
1027,  10  L.  T.  N.  S.  602,  12  W.  R.  Ketchum,  6  Allen  (Mass.)  406,  83 
909,  8  Eng.  Rul.  Cas.  395.  Am.  Dec.  639;  Reynolds  v.  Tucker,  6 

3.  Pollard  v.  Lyon,  91  U.  S.  225,  Ohio  St.  516,  67  Am.  Dec.  353  and 
23  U.  S.  (L.  ed.)  308.  note.    And  see  the  following,  wherein 

4.  Jackson  v.  Williams,  92  Ark.  486,  charges  of  fornication  were  made : 
123  S.  W.  751,  25  L.R.A.(N.S.)  840;  Miller  v.  Nuckolls,  77  Ark.  64,  91  S. 
Gushing  V.  Hederman,  117  la.  637,  91  W.  759,  113  A.  S.  R.  122,  7  Ann.  Cas. 
N.  W.  940,  94  A.  S.  R.  320  and  note;  110,  4  L.R.A.(N.S.)  149;  Hatch  v. 
Kenneyv.  McLaughlin,  5  Gray  (Mass.)    Potter,  2  Oilman   (111.)   725,  43  Am. 

3,  m  Am.  Dec  345 ;  Newman  v.  Stein,  Dec.  88 ;  B v.  I ,  22  Wis.  372, 

75  Mich.  402,  42  N.  W.  956,  13  A.  94  Am.  Dec.  604. 

S.  R.  447;  Battles  v.  Tyson,  77  Neb.  5.  Kelley  v.  Flaherty,  16  R.  I.  234, 
663,   110   N.   W.   299,   15   Ann.    Cas.    14  Atl.  876,  27  A.   S.  R.  739. 
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falsely  charged  with  unchastity^  refuse  to  extend  the  dootrine  so  as 
to  protect  persons  of  the  male  sex.*  In  other  cases,  however,  the  same 
protection  has  been  accorded  to  men  as  to  women.'  The  old  English 
iTile  denying  recovery  in  all  cases,  wherein  unchastity  was  charged 
in  the  absence  of  proof  of  special  damages,  was  condemned  as  bar- 
barous by  the  English  judges  themselves,^  with  the  result  that,  in 
1891,  Parliament  enacted  the  slander  of  women  act  which  provides 
that  words  imputing  unchastity  or  adultery  to  a  woman  or  girl  shall 
be  actionable  without  proof  of  special  damage.*  Similar  statutes  have 
been  enacted  in  many  states  of  ^he  union,  and  in  Canada.  ^^ 

23.  Various  Forms  of  Charges  Involving  Unchastity. — ^As  to  the 
construction  and  meaning  of  words  imputing  want  of  chastity  or 
the  commission  of  a  sexual  offense,  endless  litigation  has  arisen  owing 
to  the  fact  that  the  words  uttered  are  generally  of  an  insinuating 
character  or  consist  of  provincial  expressions,  slang  or  words  not 
found  in  dictionaries.  As  a  rule  the  words  complained  of  are  to  be 
taken  and  understood  in  that  sense  which  is  most  natural  and  obvi- 
ous, and  according  to  the  ideas  they  are  calculated  to  convey  to  those 
to  whom  they  are  addressed.  It  is  not  essential  that  the  charge  be 
made  in  direct  terms;  but  it  is  sufficient  if  the  words  used  are  such 
as  impute  unchastity,  adultery,  or  fornication,  and  were  so  under- 
stood by  those  who  heard  Ihem.  In  ascertaining  the  meaning  of  words 
constituting  an  alleged  charge  of  unchastity,  their  context  and  the 
circumstances  under  which  they  were  spoken  or  written  must  also  be 
considered.*^  It  clearly  charges  unchastity  to  call  a  woman  a  whore,** 
or  a  man  a  whoremaster.*'  There  apfJears  also  to  be  no  question  but 
that  a  charge  that  a  woman  is  a  prostitute  is  an  imputation  that  she 
is  unchaste.**  The  same  is  true  where  the  charge  is  made  that  a 
woman  is  a  strumpet,*^  or  that  she  has  been  an  inmate  of  a  house  of 
ill  fame.**  Likewise  a  charge  that  a  woman  is  the  paramour  or 
mistress  of  or  that  she  has  been  '^kept"  by  a  man  not  her  husband 

6.  Alfele  v.  Wright,  17  Ohio  St.  238,  236;  Williams  v.  McManus,  38  La. 
93  Am.  Dec.  615  and  note.  Ann.  161,  58  Am.  Rep.  171;  Kelley  v. 

7.  Walton  v.  Singleton,  7  Serg.  &  Flaherty,  16  R.  I.  234,  14  Atl.  876, 
R.    (Pa.)   449,  10  Am.  Dec.  472.         27  A.  S.  R.  739;  Zimmerman  v.  Mc- 

8.  Lynch  v.  Knight,  9  H.  L.  Cas.  Makin,  22  S.  C.  372,  53  Am.  Rep.  720 ; 
577,  8  Jur.  N.  S.  724,  5  L.  T.  N.  S.  Posnett  v.  Marble,  62  Vt.  481,  20  Atl. 
291,  8  Eng.  Rul.  Cas.  382.  813,  22  A.  S.  R.  126,  11  L.R.A.  162. 

Note:  72  Am.  Dec.  434.  Notes:    24    L.R.A.(N.S.)    607;    48 

9.  Note:  8  Eng.  Rul.  Cas.  399.  L.K.A.(N.S.)  616;  15  Ann.  Cas.  1247. 

10.  Note:  24  L.R.A.(N.S.)   614.  13.  Sweeney  v.  Baker,  13  W.  Va. 

11.  Note:  15  Ann.  Cas.  1246.  158,  31  Am.  Rep.  757. 

12.  Ilosley  v.  Brooks,  20  III.  115,  14.  Brooker  v.  Coffin,  5  Johns.  (N. 
71  Am.  Dec.  252;  Kern  v.  Bridwell,  Y.)  188,  4  Am.  Dec.  337;  Gibson  v. 
119  Ind.  22C),  21  N.  E.  664,  12  A.  S.  Gibson,  43  Wis.  23,  28  Am.  Rep.  527. 
R.  409;  Smith  v.  Silence,  4  la.  321,  15.  Notes:  24  L.R.A.(N.S.)  607;  15 
66  Am.  Dec.  137  and  note;   Sheehey  Ann.  Cas.  1247. 

V.  Cokley,  43  la.  183,  22  Am.  Rep.       16.  Note:  24  L.R'.A.(N.S.)   612. 
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generally  imputes  uncliastity.*'  A  chaxge  of  lewdness  has  been  held 
actionable  per  se.*®  The  word  "bitch,"  although  a  coarse  and  ruffianly 
expression  when  applied  to  a  woman,  does  not,  in  its  common  acceptar 
tion,  ordinarily  or  necessarily  import  incest,  adultery,  fornication, 
whoredom,  or  want  of  chastity,**  although  if  the  word,  as  applied 
to  a  woman,  is  used  at  a  time  and  place  when  and  where  it  is  under- 
stood to  convey,  and  does  convey,  an  imputation  of  whoredom,  it  is 
actionable.**  Whether  denouncing  a  woman  as  a  "bitch"  imputes 
to  her  a  want  of  chastity  must  be  determined  in  each  case  by  a  con- 
sideration of  all  of  the  attendant  circumstances.*  To  call  a  woman 
a  "slut"  does  not  of  itself  amount  to  a  charge  of  adultery,  fornica- 
tion, or  want  of  chastity.*  But  to  charge  a  single  woman  with  being 
some  man's  slut  involves  a  charge  of  a  breach  of  chastity  on  her 
part,  and  is  equivalent  to  charging  her  with  being  his  mistress.*  To 
charge  an  unmarried  woman  with  being  pregnant  with  child  amounts 
to  a  charge  of  fornication  or  want  of  chastity.*  Also,  to  say  of  an 
unmarried  woman  that  if  she  did  not  give  birth  to  a  child  she  missed 
a  good  chance  of  having  it  amounts  to  a  charge  of  incontinency, 
although  to  say  of  an  unmarried  woman  that  she  is  "big"  does  not  of 
itself  impute  incontinency.*  To  charge  an  unmarried  woman  with 
having  had  a  child  amounts  to  a  charge  of  fornication  or  want  of 
chastity.*  But  to  say  of  a  married  woman  that  she  is  pregnant  doas 
not  amount  to  a  charge  of  adultery,  and  to  say  of  a  woman  that 
she  had  a  child  does  not  impute  a  want  of  chastity  where  it  does 
not  appear  whether  she  was  married  or  unmarried.  To  charge  a 
married  woman  with  having  had  a  child  by  a  man  other  than  her 
husband  does,  however,  clearly  amount  to  a  charge  of  adultery  or 
want  of  chastity.^  A  charge  that  a  woman  had  been  raped  and  had 
given  birth  to  a  child  has  been  held  not  to  be  libelous  if  understood 

17.  Note:  15  Ann.  Cas.  1248.  3.  Notes:  24  L.R?A.(N.S.)  613;  48 

18.  Battles  v.  Tyson,  77  Neb.  563,  L.B.A.(N.S.)  616;  15  Ann.  Cas.  1248. 
no  N.  W.  299,  15  Ann.  Cas.  1241,  4.  Treat  v.  Browning,  4  Conn.  408, 
24  L.R.A.(N.S.)  577.  10  Am.  Dee.  156;  Miles  v.  Vanhom, 

19.  Sturdivant  r.  Dnke,  155  Ky.  100,  17  Ind.  245,  79  Am.  Dee.  477  (unmar- 
159  S.  W.  621,  48  L.R.A.(N.S.)  615;  ried  woman  charged  with  being  in  the 
Warren  v.  Ray,  155  Mich.  91,  118  N.  family  way) ;  Cooper  v.  Seavems,  81 
W.  741,  130  A.  S.  R.  566,  16  Ann.  Kan.  267,  105  Pac.  509,  135  A.  S.  R, 
Cas.  513  (woman  called  "damned  old  359,  25  L.R.A.(N.S.)   517;   Calloway 

bitch") ;  K V.  H ,  20  Wis.  239.  v.  Middleton,  2  A.  K.  Marsh.   (Ky.) 

91  Am.  Dec.  397.  372,  12  Am.  Dec.  406 ;   Brinsfield  v. 

20.  Note:  15  Ann.  Cas.  1247.  Howeth,  107  Mo.  278,  68  Atl.  566,  24 

1.  Craver  v.  Norton,  114  la.  46,  86   L.R.A.(N.S.)  583. 

N.  W.  54,  89  A.  S.  R.  346  and  note.  Note:  24  L.R.A.(N.S.)  611. 

Notes:    24    L.R.A.(N.S.)    613;    15  5.  Note:  15  Ann.   Cas.  1248. 

Ann.  Cas.  1248.  6.  Patterson  v.   Wilkinson,  55  Me. 

2.  Cooper  v.  Seavems,  81  Kan.  267,  42,  92  Am.  Dec.  568. 

105  Pac.  609,  135  A.  S.  R.  359,  25  7.  Note:  24  L.R.A.(N.S.)  583,  611. 
LJl.A.(N.S.)  517. 
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to  mean  merely  that  motherhood  resulted  from  the  rape.'  Words 
not  found  in  dictionaries  as  connoting  the  act  of  sexual  intercourse 
are  nevertheless  actionable  when  understood  to  charge  such  an  of- 
fense.' To  charge  a  woman  with  being  ''intimate'^  with  a  man  does 
not  of  itself  amount  to  a  charge  of  unchastity^^'  although  the  word 
''intimate"  ia  capable  of  use  in  a  defamatory  sense,  and  if  it  is  so 
used,  it  is  actionable  per  se.^^  To  charge  a  married  woman  with 
having  ''intercourse"  with  a  man  not  her  husband  does  not  of  itself 
amount  to  a  charge  of  adultery.  And  the  rule  is  the  same  with 
respect  to  the  words  "criminal  intercourse."  But  to  charge  an  un- 
married womsin  with  sexual  intercourse  or  incontinence  amounts  to 
a  charge  of  fornication.*'  The  statement  that  a  woman  is  "indecent," 
or  of  "ill  repute,"  does  not  always  impute  want  of  chastity,  although 
the  question  must  often  be  left  to  the  jury  to  determine  in  the  light 
of  all  the  circumstances.*'  A  charge  that  a  woman  has  slept  with 
a  man  not  her  husband  is  an  imputation  of  unchastity.*^  Words 
calculated  to  induce  hearers  to  believe  that  a  person  has  committed 
a  sexual  oflFense  though  the  act  is  not  charged  in  express  language 
have  also  been  held  actionable.*'  But  a  charge  that  a  girl  is  fast 
and  of  loose  character  has  been  held  not  to  be  actionable  per  se, 

8.  Rocky  Moiintain  News  Printing  of  seclusion) ;  Bashford  v.  Wells,  78 
Co.  V.  Fridbom,  46  Colo.  440,  104  Kan.  296,  96  Pac.  663,  16  Ann.  Cas. 
Pac.  956,  24  L.E.A;(N.S.)  891.  310,  18  L.R.A.(N.S.)  580  (charge  that 

9.  Hatch  V.  Potter,  2  Oilman  (111.)  a  man  had  been  down  the  railroad  track 
725,  43  Am.  Dec.  88;  Miles  v.  Van-  with  a  woman);  Sherwood  v.  Powell, 
horn,  17  Ind.  245,  79  Am.  Dec.  477;  61  Minn.  479,  63  N.  W.  1103,  52  A. 
Linck  V.  Kelley,  25  Ind.  278,  87  Ahl  S.  R.  614,  29  L.B.A,  153  (charge  of 
Dec.  362.  using  one's  offlce  as  a  place  of  assign 

Note:  15  Ann.  Cas.  1249.  nation);   Street  v.  Johnson,  80  Wis. 

10.  Note:  15  Ann.  Cas.  1248.  455,  50  N.  W.  395,  27  A.  S.  R.  42, 

11.  Ervin  v.  Record  Pub.  Co.,  154  14  L.R.A.  203. 

Cal.  79,  97  Pap.  %1,  18  L.R.A.(N.S.)  Note:  15  Ann.  Cas.  1249. 

622;  Flues  v.  iIgw  Nonpareil  Co.,  155  The  word  "ornery"  being  of  uncer- 

la.  290,  135  N.  W.  1083,  Ann.  Cas.  tain  meaning  the  intent  and  meaning 

1915A  33 ;   CpUins  v.  Dispatch   Pub.  of  its  use  may  be  established  by  proof. 

Co.,  152  Pa.  St.  187,  25  Atl.  546,  34  Wimer  v.  Allbaugh/  78  la.  79,  42  N. 

A.  S.  R.  636.  W.  587,  16  A.  S.  R.  422. 

12.  Note:  15  Ann.  Cas.  1248.  See  also  Knapp  v.  Fuller,  55  Vt. 

13.  Battles  v.  Tyson,  77  Neb.  663,  311,  45  Am.  Rep.  618,  wherein  it  is 
110  N.  W.  299,  15  Ann.  Cas.  1241  held  that  to  say  of  a  woman  merely 
and  note,  24  L.R.A.(N.S.)   577.  that   "she   is   in  the  habit  of   enter- 

14.  Bamett  v.  Ward,  36  Ohio  St.  taining  gentlemen  callers  at  all  hours 
107,  38  Am.  Rep.  561;  Walton  v.  of  the  night"  does  not,  standing  alone, 
Singleton,  7  Serg.  &  R.  (Pa.)  449,  10  necessarily  impute  unchastity  and  is 
Am.  Dec.  472  (man  charged  with  get-  not  therefore  actionable  without  show- 
ting  to  bed  with  a  woman).  ing  an  injurious  intent  or  meaning  in 

Note:  15  Ann.  Cas.  1248.  the  use  of  the  words.     Hemmens  v. 

15.  Proctor  v.  Owens,  18  Ind.  21,  Nelson,  138  N.  Y.  517,  34  N.  E.  342, 
81  Am.  Dec.  341  (charge  that  a  man  20  L.R.A.  440. 

and  woman  were  driven  from  a  place 
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in  the  absence  of  anything  to  show  that  the  words  had  by  local 
understanding  acquired  a  meaning  imputing  want  of  chastity.^^  So 
stating  that  a  person  is  a  ''vile  and  dirty  woman"  has  been  held  not 
to  impugn  her  virtue.*'  Nor  does  a  statement  that  one  is  a  "bad 
girl"  necessarily  imply  that  she  is  unchaste.*^  *A  charge  that  a  man 
has  had  a  ''good  time"  with  a  woman  does  not  necessarily  impute 
unchastity,*'  although  a  statement  that  ^l  man  was  "monkeying" 
with  a  woman  and  doing  what  he  pleased  with  her  has  been  held 
to  charge  unchastity.** 

24.  Charge  of  Adultery. — Charges  of  adultery  appear  to  be  gov- 
erned by  the  same  rules  as  other  imputations  of  unchastity.*  Thus, 
it  has  been  held  that  written  charges  of  adultery  are  libelous  per  se.^ 
And,  although  the  common  law  rule  that  oral  charges  of  adultery 
are  not  actionable  without  proof  of  special  damage  has  gained  recog- 
nition *  even  when  directed  against  a  married  woman/  there  is 
abundance  of  authority  to  the  contrary,  particularly  in  jurisdictions 
in  which  adultery  is  made  criminal  by  statute.* 

25.  Charges  of  Other  Kinds  of  Sexual  Offenses. — ^In  addition  to 
charges  of  ordinary  forms  of  unchastity,  as  fornication  and  adultery, 
imputations  of  various  other  kinds  of  sexual  offenses  have  found 
iheiT  way  into  court  in  libel  and  slander  suits.  Thus,  a  false  charge 
of  sodomy  has  been  held  not  slanderous  in  itself,  in  jurisdictions 
wherein,  at  the  time,  the  offense  was  not  punishable  criminally.* 
There  is  authority  to  the  contrary,  however.  Thus  charging  a  woman 
with  having  had  intercourse  wi^  a  beast  or  with  having  committed 
sodomy  has  been  held  actionable  per  so,  as  an  imputation  of  unchas- 

16.  Brinsfleld  v.  Howeth,  107  Md.  115,  3  Am.  Dec.  404. 

278,  68  AtL  666,  24  L.BA.(N.S.)  683.  5.  State  v.  Avery,  7  Conn.  266,  18 

Note:  24  L.R.A.(N.S.)  606.  Am.  Dec.  105;   Gray  v.  Elzroth,  10 

17.  Feast  v.  Auer,  80  S.  W.  564,  Ind.  App.  587,  37  N.  B.  551,  63  A. 
28  Ey.  L.  Rep.  794,  4  L.B.A.(N.8.)  S.  R.  400  Endnote;  Robertson  v.  Ham> 
560  and  note.  ilton,  16  Ind.  App.  328,  45  N.  E.  46, 

18.  Snell  ▼.  Snow,  13  Meic  (Mass.)  59  A.  8.  R.  319;  Bashford  v.  Welis, 
278,  46  Am.  Dec.  730.  78  Kan.  295,  96  Pac.  663,  16  Ann. 

19.  Hasley  v.  State,  57  Tex.  Crim.  Cas.  310,  18  L.R.A.(N.S.)  680;  Smal- 
400,  123  S.  W.  596,  136  A.  S.  R.  986.  ley  v.  Anderson,  2  T.  B.  Mon.  (Ky.) 

20.  Dickson  v.  State,  34  Tez.  Crim.  56, 15  Am.  Dec.  121;  Jellison  v.  Good- 
1,  28  S.  W.  815,  30  8.  W.  807,  53  A.  win,  43  Me.  287,  69  Am.  Dec.  62; 
S.  R.  694.  Ellis  v.  Buzzell,  60  Me.  209,  11  Am. 

1.  See  two  preceding  paragraphs.     Rep.   204;    Sickra  v.   Small,   87  Me. 

2.  Pittock  V.  O'Neill,  63  Pa.  St.  253,  493,  33  Atl.  9,  47  A.  8.  R.  344;  Shef- 
3  Am.  Rep.  544.  fill  v.  Van  Deusen,  15  Gray  (Mass.) 

S.  Shafer  v.  Ahalt,  48  Md.  171,  30  485,   77   Am.   Dec.   377;   Bathrick  v. 

Am,  Rep.  456.  Detroit  Post,  etc.,  Co.,  50  Mich.  629, 

4.  Beny  v.   Carter,  4   Stew.   &  P.  16  N.  W.  172,  45  Am.  Rep.  63. 

(Ala.)    387,   24   Am.   Dec.    762   and  Note:  24  L.R.A.(N.S.)  608. 

note;   Smalley  v.  Anderson,  2  T.  B.  6.  Cobum  v.  Harwood,  Minor  (Ala.) 

Mon.    (Ky.)    56,   15   Am.   Dec.   121;  93,  12  Am.  Dec.  37;  Melvin  v.  Weiant, 

Buys  V.  Gillespie,  2  Johns.    (N.  Y.)  36  Ohio  St  184,  38  Am.  Rep.  572. 
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tiiy  of  the  gravest  and  grossest  character.^  Moreover,  the  fact  that 
the  act  charged  is  a  biological  impossibility  will  not  prevent  recov- 
ery, when  many  members  of  the  community  are  unaware  of  such 
impossibility.^  Charging  a  person  with  self-pollution  has  been  held 
not  actionable  per  se,  for  the  reason  that  the  offense,  though  involving 
moral  turpitude,  is  not  indictable.*  A  charge  of  bastardy  is  no  doubt 
actionable  per  se  when  it  involves  the  crime  of  adultery  or  fornica- 
tion,^* although  such  imputation,  when  not  a  crime  in  the  strict 
sense,  may  not  be  actionable  without  proof  of  special  damage.**  A 
charge  of  seduction  appears  to  be  actionable  per  se,  if  the  offense  is 
punishable  as  a  crime.*'  However,  a  charge  that  a  woman  has  solic- 
ited another  to  commit  adultery  has  been  held  not  actionable  per 
se,  because  such  a  charge  falls  short  of  imputing  the  actual  commis- 
sion of  crime.**  But  a  written  statement  that  a  woman  has  forced 
another  to  commit  fornication  has  been  held  libelous  per  se.** 

Imptutations  Exposing  Persons  to  Ridicule,  Contempt  or  Disgrace 

26.  In  GeneraL — ^It  is  well  settled  that,  to  constitute  libel,  it  is  not 
necessary  that  written  statements  should  contain  an  imputation  of 
an  offense  that  may  be  punished  as  a  crime.  It  is  sufficient  if  the 
language  tends  to  injure  the  reputation  of  the  party,  or  to  throw 
contumely  or  to  reflect  shame  and  disgrace  upon  him.**  As  a  gen- 
eral rule  written  words  exposing  the  person  to  whom  they  refer  to 
hatred,  ridicule,  contempt,  shame  or  disgrace  are  libelous  per  se.** 

7.  Haynes  v.  Ritchey,  30  la.  76,  6  Cas.  1913D  1063,  38  L.R.A.(N.S.) 
Am.  Rep.  642.  1160. 

8.  Ausman  v.  Veal,  10  Ind.  355,  71  15.  Coffin  v.  Keown,  94  Md.  190,  50 
Am.  Dec.  331  (charge  that  the  plain-  Atl.  567,  89  A.  S.  R.  422,  56  L.R.A. 
tiff,  a  woman,  had  given  birth  to  732;  Trebly  v.  Transcript  Pub.  Co., 
pups).  74  Minn.  84,  76  N.  W.  961,  73  A.  S. 

9.  Anonymous,  60  N.  Y.  262,  19  R.  330  and  note;  Fonville  v.  McNease, 
Am.  Rep.  174.  Dud.  L.  (S.  C.)  303,  31  Am.  Dec.  566; 

10.  Kubricht  v.  State,  44  Tex.  Crim.  Adams  v.  Lawson,  17  Qrat.  (Va.)  250, 
94,  69  S.  W.  157,  100  A.  S.  R.  842,  94  Am.  Dec.  455  and  note. 

58  L.R.A.  959  (entry  on  a  baptismal  Note:  116  A.  8.  R.  809. 

record  by  a  clergyman  of  the  name  16.  Fitzpatrick  v.  Age-Herald  Pub. 

of  the  plaintiff  as  the  reputed  father  Co.,  184  Ala.  510,  63  So.  980,  Ann. 

of  a  bastard  child).  Cas.  1916B  753,  51  L.R.A.(N.S.)  401 

11.  Park  V.  Detroit  Free  Press  Co.,  (charge  that  plaintiff  had  bad  reputa^ 
72  Mich.  560,  40  N.  W.  731,  16  A.  tion  with  the  police);  Stow  v.  Con- 
S.   R.   544,   1  L.R.A.   599   and   note,  verse,  3  Conn.  325,  8  Am.  Dec.  189 

12.  Bathriek  v.  Detroit  Post,  etc.,  (charge  that  one  openly  avowed  the 
Co.,  50  Mich.  629,  16  N.  W.  172,  45  opinion  that  government  had  no  more 
Am.  Rep.  63;  Jamigan  v.  Fleming,  right  to  provide  by  law  for  the  sup- 
43  Miss.  710,  5  Am.  Rep.  514.  port  of  the  worship  of  the  Supreme 

13.  K v.  H ,  20  Wis.  239,  Being  than  for  the  support  of  the  wor- 

91  Am.  Dec.  397.  ship  of  the  devil) ;  Dickinson  v.  Hath* 

14.  Kelly  v.  Independent  Pub.  Co.,  away,  122  La.  644,  48  So.  136,  21 
45   Mont.    127,    122   Pac.    735,    Ann.  L.R.A.(N.S.)   33;  Tillson  v.  Robbing, 
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In  this  connection,  there  is  a  clear  distinction  between  written  or 
printed  defamation  and  merely  verbal  slander.  Much  which,  if 
spoken,  would  not  be  actionable  without  the  averment  of  extrinsic 
acts,  or  the  allegation  and  proof  of  special  damage,  when  written  or 
printed  is  actionable  per  se,  if  it  would  naturally  expose  the  plaintiff 
to  hatred  or  deprive  him  of  the  benefits  of  public  confidence  and  social 
intercourse.^'  In  each  instance,  however,  the  court  must  be  able 
to  say  from  the  publication  itself,  or  such  explanation  as  it  may 
admit  of,  that  it  does  contain  such  an  imputation  and  has  a  tendency 
to  disgrace  the  person  in  question,  or  to  lower  him  or  exclude  him 
from  society.  Mere  general  abuse  and  scurrility,  however  ill  natured 
or  vexatious,  is  not  actionable,  whether  written  or  spoken,  if  it  does 
not  convey  a  degrading  charge  or  imputation.  But  a  publication, 
to  be  libelous,  need  not  contain  a  direct  and  open  charge.  If,  taking 
the  words  used  in  their  ordinary  acceptation,  they  convey  a  degrad- 
ing imputation,  no  matter  how  indirectly,  they  are  libelous.^^  In 
fact  it  has  been  held  broadly  that  any  publication  is  libelous  which 
is  injurious  to  the  social  character  of  another,  and  is  not  shown  to 
be  true,  or  to  have  been  justifiably  made.^'  To  charge  a  person 
with  being  illegitimate  is  libelous  and  no  special  damage  need  be 
averred.**  So  also  reittections  on  the  normality  of  the  sexual  organs 
of  persons  have  been  held  actionable,'  especially  in  the  case  of  women, 
where  such  charges  tend  to  keep  them  from  occupying  their  rightful 
position  in  society  as  women.*  It  has  been  held  libelous,  owing  to 
the  obloquy  and  reproach  connected  with  such  afiSliations,  to  publish 

68  Me.  295,  28  Am.  Rep.  60;  Morey  912,  54  A.  8.  B.  647  and  note,  30 

V.  Morning  Journal  Assn.,  123  N.  Y.  L.EJL.  52L 

207,  26  N.  E.  161,  20  A.  S.  R.  730,       18.  Rice  v.  Simmons,  2  Harr.  (Del.) 

9  L.RA.  621;  Triggs  v.  Sun  Printing  417,  31  Am.  Dec.  766. 

etc.,  Ass'n,  179  N.  Y.  144,  71  N.  E.       19.  McCorkle     v.     Binns,     5     Bin. 

739,  103  A.  S.  R.  841,  1  Ann.  Cas.  (Pa.)  340,  6  Am.  Dec.^20  (charge  of 

326,  66  L.R.A.  612;  State  v.  Mas^n,  excommunication  because  of  infamous 

26  Ore.  273,  38  Pac.  130,  46  A.  S.  R.  assertions) ;  Wood  v.  Boyle,  177  Pa. 

629,  26  L.R.A.  779;  McCorkle  v.  Binns,  St.^20t  36  Atl.  853,  66  A.  S.  R.  747 

6  Bin.  (Pa.)  340,  6  Am.  Dec.  420.  ^L^^^'    •  vr    t.  -«     m      .   r. 

Note:  116  A.  S.  R.  809.  iJ^t^'^'t^-  i^q'^w  ^^f  a^" 

17    T^iio^*,  ^   p^kK;««    AQ  Tur^   OQ*>    1^8  Tenn.  673,  162  S.  W.  684,  Ann. 

9ii  aJ  S  fin  M- w  f  ^l?fi  Cas.  1914C  885,  49  L.R.A.(N.S.)  897. 
f  ^;Ji^S  7i'  ^9  A  n  7iJ«  B^t  ^  Kemp^  v.  Fort,  219  Pa.  St. 
Cush.   (Mass  )   71,  52  Am    Dec    768;   ^   37  ^^1.  991,  12a  A.  S.  R.  623,  12 

w^7?  21   A  V /fit    ii't  R  a'  ^-  ^^'  ^^22,  13  t.R.A.(N.S.)  820, 

W.  674,  21  A.  S.  R.  62^,  11  L.B.A.  ^iierein  the  charge  was  privile^d. 

72;  Sweeney  v.  Baker,  13  W.  Va.  158,  1.  Eekert  v.  Van  Pelt,  69  Kan.  357, 

31  Am.  Rep.  767;  Lansing  y.  Carpen-  jq  Pae.  909,  66  L.R.A.  266  (newspaper 

ter,  9  Wis.  540,  76  Am.  Deo.  281  and  publication  that  a  man  is  a  eunucli 

note.  held  actionable  per  se). 

However,  words  involving  moral  tur-  2.  Malone  v.  Stewart,  16  Ohio  319, 

pitude  are  slanderous  per  se.    Morgan  46   Am.   Dec.   577   and  note    (female 

V.  Kennedy,  62  Minn.  348,  64  N.  W.  charged  with  beiag  a  hermaphrodite). 
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falsely  that  a  person  is  an  ^^anarchist"  '  or  that  he  would  be  an  anar- 
chist if  he  thought  it  would  pay.*  Calling  persons  animals  of  various 
kinds,  to  which  a  certain  opprobrium  has  attached  when  spoken  of 
in  connection  with  individuals,  is  defamatory.  For  example,  it  has 
been  held  libelous  to  call  a  man  a  ''swine,"  a  "frozen  snake,"  referring 
to  the  well  kndwn  fable  concerning  it,  an  "itchy  old  toad,"  or  a 
"black  sheep."  *  But  as  a  general  rule  it  seems  that  there  is  no  right 
of  action  for  the  use  of  epithets,  however  vile,  unless  it  appears  that 
there  was  an  intention  to  make  a  charge  against  the  plaintiff,  which, 
if  made  in  language  in  itself  unobjectionable,  would  have  been  defam- 
atory. In  fact,  it  has  been  said  that  one  who  utters  contumelious 
epithets  generally  does  so  in  such  a  state  of  mental  excitement  arising 
out  of  a  desire  merely  to  insult  the  person  addressed  that  any  inten- 
tion to  make  any  specific  defamatory  charge  is  negatived.^  It  has 
accordingly  been  held  that  no  action  lies  for  calling  a  man  such 
opprobrious  names  as  liar,  cheat,  rascal,  swindler,  blackleg,  and  the 
like.'  Other  authorities,  however,  incline  to  the  view  that  when  a 
man  applies  to  another  in  a  public  place  the  vilest  epithets  in  the 
English  language,  the  injured  person  ought  not  to  be  denied  such 
compensation  for  the  wrong  done  him  as  money  can  afford.^  In 
numerous  instances,  words  holding  women  up  to  ridicule  have  been 
held  actionable,  though  in  no  wise  imputing  unchastity  or  the  com- 
mission of  crime.  For  example,  a  statement  that  a  woman  of  good 
repute  is  engaged  to  a  notorious  person,  a  charge  of  participating  in 
an  athletic  contest  for  the  affections  of  a  young  man,  an  accusation 
charging  one  with  making  a  vulgar  remark,  a  story  of  an  elopement 
with  a  chewing  gum  agent,  and  numerous  other  written  statements  of 
a  similar  character  have  been  held  libelous.*  A  statement  that  a 
woman  had  hysterics  has,  however,  been  held  not  libelous  per  se.^* 
Also  the  following  oral  statements  have  been  held  not  slanderous: 
a  charge  that  a  woman  wanted  delicacy ;  calling  a  woman  an  old  hen 

S.  Cerveny  ▼.  Chicago  Daily  News  been  held  actionable  on  the  ground  that 
Co.,  139  111.  345,  28  N.  E.  692«  13  it  is  an  opprobrious  ezpression  and  one 
L.R.A.  864.  of  the  strongest  to*  convey  the  idea 

4.  Lewis  V.  Daily  News  Co.,  81  Md.  pf  moral  turpitude.  Smith  v.  W.  C. 
466,  32  Atl.  246,  29  L.R.A.  69.  Agee,  178  Ala.  627,  59  So.  647,  Ann. 

5.  Solverson  v.  Peterson,  64  Wis.  Cas.  1915B  129;  Savoie  v.  Scanlan, 
198,  25  N.  W.  14,  54  Am.  Rep.  607.  43  La.  Ann.  967,  9  So.  916,  26  A.  S. 

6.  Note:  28  L.R.A.(N.R.)  86.  R.  200  and  note. 

7.  Fawsett  v,  Clark,  48  Md.  494,  9.  Stewart  v.  Swift  Specific  Co.,  76 
30  Am.  Rep.  481  (charge  of  being  a  Oa.  280,  2  A.  8.  R.  40  and  note;  Or- 
confidence  man) ;  Van  Tassel  v.  Cap-  baud  v.  Kalamazoo  Tel.  Co.,  170  Mich, 
ron,  1  Denio  (N.  Y.)  250,  43  Am.  Dec  387,  136  N.  W.  380,  Ann.  Cas.  1914A 
667.    But  see  infra,  par.  28.  1124  and  note. 

8.  Carrick  v.  Joachim,  126  La.  5,  10.  Cleveland  Leader  Printing  Co. 
52  So.  173,  28  L.R.A.(N.S.)  85  and  v.  Nethersole,  84  Ohio  St.  138,  95  N. 
note.  E.  735,  Ann.  Cas.  1912B  978. 

Thus,  the  term  "damned  raseal'^  has 
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or  an  old  cat,  or  an  accuBation  that  a  woman  struck  her  husband 
on  his  death  bed.  But  an  oral  charge  of  using  immodest  language 
has  been  held  slanderous.**  Ordering  a  person  from  a  public  place 
may  also  be  actionable  where  such  conduct  contains  an  imputation 
that  the  person  so  accosted  is  not  respectable.**  A  notice  of  the 
death  of  a  living  person  published  maliciously,  and  calculated  to  sub- 
ject the  person  to  ridicule,  has  been  held  libelous.^*  Also,  a  written 
charge  that  a  person  has  been  horsewhipped  by  another  has  been 
held  libelous  because  of  the  ridicule  and  contempt  involved  in  such 
a  charge.** 

27.  Imputations  of  Fraud  or  Falsehood. — ^It  is  well  settled  tha^ 
written  words  charging  a  person  with  being  a  liar  or  uttering  false- 
hoods are  libelous  per  se.**  On  this  ground,  it  has  been  held  that 
the  publication  of  an  advertisement  of  an  insurance  company,  con- 
taining a  statement  that  a  certain  person  has  policies  of  insurance 
with  the  company,  and  is  pleased  with  his  investment,  when  in  fact 
he  has  no  such  policies,  is  libelous,  as  having  a  tendency  to  create 
the  impression  among  those  who  know  the  facts  that  the  person  has 
told  a  wilful  falsehood,  either  gratuitously,  or  for  a  consideration.** 
But  an  oral  accusation  of  being  a  liar  has  been  held  not  actionable.*' 
It  may  be  stated  as  a  general  proposition  that  the  question  whetber 
language  used  in  impugning  a  claim  or  the  good  faith  of  the  claim- 
ant will  support  an  action  of  libel  or  slander  depends  on  whether 
that  language  imputes  crime,  fraud,  or  other  reprehensible  conduct; 
and  that,  to  be  actionable,  the  language  must  be  more  than  hypo- 
thetical, and  must  exclude  the  possibility  that  the  claimant  acted  in 
good  faith.** 

11.  Note:  Ann.  Cas.  1914A  1129.       N.  W.  1028,  13  Ann.  Gas.  376  (charge 

12.  Davis  V.  Tacoma  By.,  etc.,  Co.,  of  circulating  a  false  report  attacking 
35  Wash.  203,  77  Pae.  209,  66  L.R.A.  the  character  of  another) ;  Colby  ▼. 
802  and  note  (woman  ordered  from  Reynolds,  6  Vt  489,  27  Ajn.  Deo.  574 
amusement  park,  by  mistake).  (charge  of  being  the  author  of  a  false 

13.  McBride  v.  Ellis,  9  Rich.  L.  (S.  report) ;  Byrne  v.  Funk,  38  Wash.  506, 
C.)  313,  67  Am.  Dec  663  and  note  80  Pao.  772,  3  Ann.  Cas.  647;  Monson 
(death  notice  greatly  exaggerating  the  v.  Latlirop,  96  Wis.  386,  71  N..  W. 
a^e  of  the  plaintifif).  696,  65  A.  S.  R.  54. 

14.  Sherin  v.  Eastwood,  27  S.  D.  16.  Pavesich  ▼.  New  England  Mat. 
312,  131  N.  W.  287,  Ann.  Cas.  1913D  Life  Ins.  Co.,  122  Ga.  190,  50  S.  E. 
257  and  note.  68,  106  A.  S.  R.  104,  2  Ann.  Cas.  561, 

15.  Nix  V.  CaldweU,  81  Ky.  293,  50  69  L.R.A.  101. 

Am.  Rep.  163   (charge  that  plaintiff       17.  Van  Tassel  v.  Capron,  1  Denio 
was  not  to  be  believed  under  oath) ;    (N.  Y.)   250,  43  Am.  Dec.  667. 
Riley  v.  Lee,  88  Ky.  603,  11  S.  W.       18.  Brown  v.  Elm  City  Lumber  Co., 
713,21  A.  S.R.  358;  Paxton  V.Wood-  167  N.   C.  9,  82  S.  E.  961,  L.R.A. 
ward,  31  Mont.  195,  78  Pac.  215,  107  1915E  275  and  note. 
A.  S.  R.  416,  3  Ann.  Cas.  546  (writ- 
ten charge  of  being  a  eommon  liar) ; 
Sheibley  v.  Huse,  75  Neb.  811,  106 

R.  C.  L.  Vol.  XVII.— 19.         289 


§  28  UBEL  AND  SLANDER  17  R.  C.  L. 

28.  Charges  of  Extortion,  Cheating,  or  Dishonesty. — Charges  of 
extortion  have  been  held  actionable,  particulai^ly  when  they  affect 
the  business  or  profession  of  the  person  referred  to,**  as  they  tend 
to  bring  him  into  disrepute,  to  degrade  him  in  the  estimation  of  the 
community,  and  to  deprive  him  of  pubhc  confidence.-®  In  deter- 
mining whether  or  not  a  charge  of  dishonesty  is  actionable  much 
appears  to  depend  on  whether  the  accusation  is  in  writing  or  is  merely 
oral.  Thus,  to  accuse  a  person  orally  of  cheating  or  of  being  a  cheat 
is  not  actionable  imless  special  damage  is  shown,  or  the  charge  is 
made  of  a  person  in  connection  with  his  occupation  or  with  refer- 
ence to  his  methods  of  carrying  on  business,*  but  if  the  words  used 
are  written  or  published  they  are  libelous  per  se.*  So  in  general  there 
are  many  authorities  holding  charges  of  dishonesty  in  various  forms 
libelous,  when  such  charges  are  written  or  printed,*  even  when  the 
words  used  merely  intimate  a  suspicion  of  dishonesty.*  On  the  other 
hand,  an  oral  charge  of  gross  dishonesty,  for  which,  if  true,  one 
would  be  liable  civilly  but  not  criminally  has  been  held  not  action- 
able per  se.*  But  the  charge  of  being  a  "humbug,''  meaning  an 
impostor,  deceiver  or  cheat,  has  been  held  actionable,  whether  oral 
or  written,  particularly  when  accompanied  by  expressions  clearly 
iiipplying  a  charge  of  fraud.*  It  has  been  held  clearly  libelous  to 
make  a  written  charge  of  conspiracy  to  defraud,  cheat  or  swindle,' 
or  of  collusion  with  others  in  the  perpetration  of  immoral  conduct.* 
A  circular  charging  that  a  corporation  is  attempting  to  monopolize 

19.  Sanderson  ▼.  Caldwell,  45  N.  Y.  anias") ;  World  Pub.  Co.  y.  Mullen, 
398,  6  Am.  Rep.  105;  Holmes  v.  Jones,  43  Neb.  126,  61  N.  W.  108,  47  A.  S. 
147  N.  Y.  59,  41  N.  E.  409,  49  A.  R.  737  (charge  of  suspicious  circum- 
S.  R.  646  (charge  that  an  undertaker  stances  in  connection  with  fire  and 
had  presented  an  exorbitant  bill) ;  fire  insurance) ;  Trenton  Mutual  Lifey 
Bradley  v.  Cramer,  59  Wis.  309,  18  etc.,  Ins.  Co.  v.  Perrine,  23  N.  J.  L. 
N.  W.  268,  48  Am.  Rep.  511  (charge  402,  57  Am.  Dec.  400  (charge  of  act- 
of  fraudulent  extortion  of  money),  ing  fraudulently  and  swindling  the 
See  infra,  par.  34,  45.  public) ;  Holt  v.  Parsons,  23  Tex.  9^ 

20.  Astrue  v.  Star  Co.,  193  Fed.  631,  76  Am.  Dec.  49  (charge  of  wrongfully 
113  C.  C.  A.  499,  40  L.R.A.(N.S.)  79.  retaining  church  funds). 

1.  Van  Tassel  v.  Capron,  1  Denio  4.  Hart  v.  Reed,  1  B.  Mon.  (Ky.) 
(N.  Y.)  250,  43  Am.  Dec.  667.  166,   35  Am.   Dec.   179;   Peterson   ▼. 

2.  Yakavicze  v.  Valentukevicious,  84  Western  Union  Tel.  Co.,  65  Minn.  18^ 
Conn.  350,  80  Atl.  94,  Ann.  Cas.  1912C  67  N.  W.  646,  33  L.R.A.  302. 

1204  and  note.  5.  Alfele   v.   Wright,   17   Ohio    St. 

3.  McDuff  V.  Detroit  Evening  Jour-  238,  93  Am.  Dec.  615. 

nal  Co.,  84  Mich.  1,  47  N.  W.  671,  6.  Ramharter   v.    Olson,   26    S.    D. 

22  A.   S.  R.  673   (charge  of  getting  499,  128  N.  W.  806,  Ann.  Cas.  1913B 

away  with   parents'  property) ;   Uhl-  253  and  note. 

man   v.    Farm    Stock,   etc.,    Co.,    126  7.  Handy  v.  Williamson,  86  Ga.  551, 

Minn.  239,  148  N.  W.  102,  Ann.  Cas.  12  S.  E.  874,  22  A.  S.  R.  479. 

1915D  888   (charge  of  being  a  "pre-  8.  Snyder  v.  Fulton,  34  Md.  128,  6 

cious  bunch  of  crooks"  and  "as  straight  Am.  Rep.  314. 
as  a  rail  fence  and  as  honest  as  An- 
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tbe  manufacture  of  certain  articles  and  is  deceiving  the  courts  to 
secure  unwarranted  protection  is  undoubtedly  libelous  per  se.* 

29.  Various  Charges  of  Dishonorable  or  Improper  Conduct. — ^Writ- 
ten words  charging  that  a  person  has  infringed  another's  patent  have 
been  held  libelous,  because  of  the  injury  to  one's  reputation  and  the 

.  exposure  to  hatred  and  contempt  involved  in  such  an  accusation.^^ 
So  also  a  charge  that  a  woman  has  been  guilty  of  libel  has  been  held 
actionable  per  se,  though  the  offense  is  not  punishable  as  a  crime, 
on  the  ground  that  such  alleged  conduct  is  immoral  and  often  infa- 
mous.^^  A  written  accusation  that  one  has  treated  his  child  cruelly 
is  libelous  per  se,^'  as  are  also  written  words  charging  a  wife  with 
deserting  her  husband  in  his  sickness,^*  or  a  false  charge  that  a 
man  has  been  guilty  of  breach  of  promise  of  marriage.**  Accusing 
a  person  of  telling  secrets  may  be  actionable,  because  of  the  dishonor 
connected  with  such  conduct.  For  example,  it  has  been  held  that 
to  charge  one  with  being  a  secret  slanderer  and  scandalmonger,  with 
betraying  his  friends  and  telling  lodge  secrets,  is  libelous  per  se.** 
Not  every  conceivable  statement  which  is  distasteful  to  the  person 
spoken  of  is  actionable,  however.  Thus,  words  which  are  merely 
opprobrious  and  charge  mere  improprieties  have  been  held  not  libel- 
ous.*' 

30.  Caricatures  and  Picturizations. — ^The  question  whether  or  not 
the  unauthorized  use  of  a  photograph  or  other  picturization  of  a  person 
gives  rise  to  an  action  for  damages  has  caused  considerable  litigation 

,  in  recent  years.  How  far  such  action  constitutes  an  invasion  of  the 
so-called  right  of  privacy  is,  however,  discussed  elsewhere,*'  the  sole 
inquiry  here  being  as  to  whether  or  not  the  use  of  a  representation 
of  another  is  libelous.  At  common  law,  it  is  well  settled  that  written 
or  printed  publications,  caricatures,  pictures  or  effigies  which  falsely 
tend  to  bring  a  person  into  public  disgrace,  contempt  or  ridicule^re 
libelous.  For  example,  if  a  newspaper  article,  accusing  a  certain 
person  of  being  a  "suicide  fiend,"  is  accompanied  by  a  picture  in  such 

9.  Stembei^  Mfg.  Co.  v.  Miller,  ete.,  18.  Smith  v.  Smith,  73  Mich.  445, 
Mfg.  Co.,  170  Fed.  298,  95  C.  C.  A.  41  N.  W.  499,  16  A.  S.  R.  594,  3 
494,  18  Ann.  Cas.  69.  L.R.A.  52. 

10.  Watson  v.  Trask,  6  Ohio  531,  14.  Morey  v.  Morning  Journal  Ass'n, 
27  Am.  Dec.  271.  See  also  Flint  v.  123  N.  Y.  207,  25  K  E.  161,  20  A. 
Hutchinson  Smoke  Burner  Co.,  110  S.  R.  730,  9  L.R.A.  621  (charge  that 
Mo.  492,  19  S.  W.  804,  33  A.  S.  R.  a  breach  of  promise  suit  is  threatened 
476,   16    L.R.A.   243,   wherein   a  suit  against  a  married  man). 

to  enjoin  a  libel  charging  patent  in-       16.  Patton  v.  Cruce,  72  Ark.  421, 
fring«nent  was  instituted.  81  S.  W.  380,  105  A.  8.  R.  46,  65 

11.  Andres  v.  Koppenheafer,  3  Serg.  L.R.A.  937. 

is  R.   (Pa.)   255,  8  Am.  Dec.  647.'  16.  Robbins  v.   Treadway,  2  J.   J. 

12.  Fenstermaker  v.  Tribune  Pub.  Marsh.  (Ky.)  640,  19  Am.  Dec.  152. 
Co.,  12  Utah  439,  43  Pac.  112, 13  Utah       17.  See  Pbtvact. 

532,  45  Pac.  1097,  35  L.R.A.  611. 
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a  way  as  to  be  in  effect  a  statement  that  it  is  a  picture  of  the  person 
referred  to,  both  together  constitute  a  libel,  although  the  published 
article  gives  as  the  name  of  the  person  referred  to  a  name  other  than 
that  of  the  person  whose  picture  is  published,  and  although  the  latter 
may  not  have  been  damaged  in  the  estimation  of  friends.**  How- 
ever, the  mere  publication  without  malice  of  the  photograph  of  an- 
other,  as  part  of  an  advertisement,  for  example,  is  not  libelous,  when 
such  publication  contains  nothing  defamatory,  scandalous  or  untrue,** 
and  there  is  even  some  authority  for  the  view  that  no  actionable 
wrong  arises  out  of  the  unauthorized  publication  of  one's  portrait, 
although  it  is  in  connection  with  that  of  another  person  who  is  accused 
of  crime.*®  But  there  are  authorities  which  hold  that  there  may  be 
a  recovery  in  cases  wherein  the  portraits  of  persons  have  been  improp- 
erly used  in  connection  with  medical  advertisements,  such  cases  being 
based  on  the  theory  that  such  publications  tend  to  injure  the  persons 
whose  pictures  have  been  thus  used  in  the  estimation  of  a  consider- 
able and  respectable  class  of  the  community.* 

31.  Imputation  of  Being  of  Negro  Blood. — According  to  the  weight 
of  authority,  a  charge  that  a  white  person  is  a  negro  or  mulatto,  or 
is  tainted  with  negro  blood,  is  actionable  per  se.*    In  early  cases  in 

18.  Wandt  ▼.  Hearst's  "Chicago  nection  with  a  statement  that  her  fa- 
American,"  129  Wis.  419,  109  N.  W.  ther  was  about  to  be  arrested  for 
70,  116  A.  S.  R.  959,  9  Aim.  Cas.  864  crime  was  held  not  libelous  as  expos- 
and  note,  6  L.R.A.(N.S.)  919  and  note,  ing  her  to  ridicule  or  depriving  her  of 
See  also  Randall  v.  Evening  News  social  intercourse). 
Ass'n,  79  Mich.  266,  44  N.  W.  783,  7  But  in  some  jurisdictions  it  is  now 
L.R.A.  309,  wherein  it  was  held  libel-  provided  by  statute  that  damages  may 
ous  to  publish  a  caricature  of  a  mem-  be  recovered  for  the  unauthorized  use 
ber  of  the  legislature  standing  on  a  of  the  portrait  of  another.  Binns  v. 
platform  resting  on  bottles,  one  of  Vitagraph  Co.  of  America,  210  N.  Y. 
which  was  marked  "Rye,"  with  a  cask  51,  103  N.  E.  1108,  Ann.  Cas.  1915B 
raafted  "Gin"  with  the  faucet  all  ready  i024  and  note,  L.R.A.1915C  839. 
for  opening  on  the  platform,  on  which  g^ch  matters,  however,  pertain  prop- 
«ask  his  right  foot  rested  whde  his  left  erfy  to  the  question  of  the  right  of 
hand  was  pressed  against  his  heart,  privacy      See  Privacy 

ZtlS)^  "I"  ilJS'fh^lSn*.,  «^  1-  P^ok  '•  Tribune  Co.,  214  U.  S. 

SS?i*L^i!fpC     "^    "^^  185,  29  S.  Ct.  554,  53  U.'s.  (L.  ed.) 

19    Henry  v    Cherrv    30  R    I    13  ^^^'  ^^  "^^^^  ^^'  ^^^^  *°^  ^^^'    ^ 

73  Atl.  97,  136  A.  S.  R.  928,  18  Ann!  ^i^^*^®^:5^!i*^^,^  ^^-  ^-  ^^  ^^  ^• 

Cas.  1006,  24  L.R.A.(N.S.)   991  and  424,  120  S.  W.  364,  135  A.  S.  R.  417, 

note.     See  also  Robeson  v.  Rochester  34  L.R.A.  1137  and  note,  the  publica- 

Folding  Box  Co.,  171  N.  Y.  538,  64  tion  of  the  picture  of  the  plaintiff,  with 

N.  E.  442,  89  A.  S.  R.  828,  59  L.R.A.  a  forged  recommendation  of  a  patent 

478,  wherein  damages  were  denied  on  medicine,  was  held  actionable,  partly 

the  theory  of  a  "right  of  privacy."  on  the  theory  that  such  publication  was 

20.  Hillman  v.   Star  Pub.   Co.,  64  libelous  as  tending  to  cause  ridicule, 

Wash.  691,  117  Pac.  594,  35  L.R.A.  and  partly  on  the  theory  of  an  inva- 

(N.S.)  595  and  note  (in  this  case  the  sion  of  the  rights  of  privacy, 

publication  of  a  girl's  portrait  in  con-  2.  Morris  v.  State,  109  Ark.  530, 160 
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the  United  States  calling  a  man  a  mulatto  was  held  actionable  per  se, 
because,  if  true,  the  party  would  generally  be  deprived  of  all  civil 
rights,  and  would  be  liable  to  be  tried  in  all  cases  under  the  negro 
act,  without  the  privilege  of  a  trial  by  jury.  But  even  since  the 
enactment  of  the  thirteenth,  fourteenth  and  Rfteenth  amendments 
to  the  federal  constitution,  it  has  been  held  that  such  charges  are 
libelous  per  se,  because  these  amendments  in  no  way  affect  the  social 
relations  between  the  white  and  colored  races.*  The  rule  making 
such  charges,  when  false,  Ubelous  per  se  has  been  applied  even  where 
the  charge  was  made  by  mistake.  For  example,  publishing  a  tele- 
graphic despatch  concerning  a  white  man,  which  as  originally  writ- 
ten referred  to  him  as  a  "cultured  gentleman,"  but  was  incorrectly 
transmitted  by  the  telegraph  company  as  "colored  gentleman,"  and 
was  later  changed  by  a  newspaper  editor  to  "negro,"  has  been  held 
libelous.*  However,  some  authorities  hold  that  charges  of  being  a 
n^ro  are  not  actionable  per  se,  particularly  if  the  charge  is  merely 
oral.* 

32.  Imputation  of  Mental  Incapacity. — ^A  written  statement  that  a 
person  is  insane  or  that  his  mind  is  so  seriously  impaired  as  to  dis- 
qualify him  from  attending  to  his  business  has  been  held  actionable, 
even  where  his  alleged  condition  was  attributed  to  overwork,  and 
although  the  statement  was  made  in  the  honest  belief  of  its  truth.' 
On  the  other  hand,  it  has  been  held  that  an  action  will  not  lie  for 
orally  imputing  insanity  to  a  person,  without  proof  of  special  dam- 
age.' Such  charges,  when  reduced  to  writing,  are  held  actionable 
because  of  the  ridicule  or  contempt  involved  therein,  or  on  the  ground 
that  they  may  tend  to  deprive  the  pei*Hon  so  charged  of  his  right  of 
social  intercourse.*  It  is  clear  that  an  accusation  of  lack  of  intellectual 
training  or  schooling  falls  short  of  a  charge  of  mental  unbalance  and, 
hence,  is  not  actionable  merely  as  a  charge  of  general  mental  inca- 
pacity, although  it  may  be  actionable  as  affecting  the  business  or 
profession  of  the  person  in  question.* 

S.  W.  387,  Ann.  Cas.  1915C  925  and  72;  Moore  v.  Francis,  121  N.  Y.  199, 

note.  23  N.  E.   1127,  18  A.  S.  R.  810,  8 

Notes:  116  A.  S.  R.  810;  36  L.R.A.  L.R.A.  214. 

(N.S.)  974;  Ann.  Cas.  1913B  1156.  7.  Joannes  v.  Burt,  6  Allen  (Mass.) 

3.  Note:    36   L.R.A.(N.S.)    974.  236,   83   Am.  Dec.   625;   Mayrant   v. 

4.  Flood  V.  News,  etc.,  Co.,  71  S.  C.  Richardson,  1  Nott  &  McC.  (S.  C.) 
112,  50  S.  E.  637,  4  Ann.  Cas.  685  347,  9  Am.  Dec.  707  (oral  charge 
and  note.  against  a  congressman  that  his  mind 

5.  Williams  y.  Riddle,  145  Ky.  459,  was  weak  held  not  actionable  per  se). 
140  S.  W.  661,  Ann.  Cas.  1913B  115  8.  Stewart  v.  Swift  Specific  Co.,  76 
and  note,   36  L.R.A.(N.S.)    974  and  Ga.  280,  2  A.  S.  R.  40. 

note.  9.  Sweeney  v.  Baker,  13  W.  Va.  158, 

Note :  4  Ann.  Cas.  689.  31  Am.  Kcp.  757.     See  generally,  in- 

6.  Belknap  v.  Ball,  83  Mich.  583,  47    fra,  par.  34,  45  et  seq. 
N.  W.  674,  21  A.  S.  R.  622, 11  L.R.A. 
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33.  Imputation  of  Loathsome  or  Contagious  Disease. — ^It  is  a  rule 
of  the  common  law  that  an  action  will  lie,  without  proof  of  special 
damage,  for  speaking  words  of  anotJier  which  impute  that  he  has  a 
loatlisome  or  contagious  disease,  at  the  time  of  publication,  it  being 
obvious  that  such  charges  would,  if  believed,  wholly  or  partially 
exclude  such  person  from  good  society.*®  To  come  within  the  rule, 
however,  the  disease  charged  must  be  either  leprosy,  plague,  or  a 
venereal  disease,**  although  the  exact  form  of  venereal  or  other  disease 
need  not  be  specified,  as  a  charge  of  having  a  disease  of  any  kind 
answering  this  description  is  actionable  per  se.**  If,  however,  the 
charge  is  in  the  past  tense,  no  EU^tion  will  lie  without  proof  of  special 
damage,  unless  the  words  impute  a  continuance  of  the  disorder  at 
the  time  of  speaking,  the  reason  for  this  distinction  being  that  such 
a  charge  cannot  produce  the  effect  which  makes  it  the  subject  of  an 
action,  namely,  exclusion  from  society.**  But  while  the  rule  with 
respect  to  an  oral  imputation  of  a  disease  is  strict  in  its  requirement 
that  the  disease  charged  must  be  either  leprosy,  plague,  or  a  venereal 
disease,  the  rule  pertaining  to  a  written  imputation  of  a  disease  is 
apparently  broader  in  its  application.  The  few  cases  in  point  hold 
that  it  is  libelous  per  se  falsely  to  charge  one  in  writing  with  having 
any  repulsive  disease  or  condition  which  would  necessarily  cause  him 
to  be  shunned  or  avoided,  or  expose  him  to  ridicule  or  contempt,  as, 
for  example,  a  statement  that  a  person  has  the  itch.**  A  false  state- 
ment that  a  woman  has  communicated  to  her  husband  a  loathsome 
disease  has  been  held  actionable  as  imputing  a  want  of  chastity.*^ 

Imputations  Affecting  Budneaa 

34.  In  General. — ^Words,  whether  oral  or  written,  which  injuri- 
ously affect  the  profession,  business  or  employment  of  another  by 
imputing  to  him  a  want  of  capacity  or  fitness  for  engaging  in  the 
same  are  actionable  per  se,  without  proof  of  special  damage,  although 
such  words  do  not  defame  the  person  in  the  ordinary  sense,  or  impute 
to  him  blame,  moral  turpitude,  or  even  censure.**    Per  example,  a 

10.  Watson  v.  McCarthy,  2  Ga.  67,       15.  Note:  24  L.R,A.(N.S.)  618. 

46  Xm.  Dec.  380  (charge  of  gonorrhea      16.  Johnson  v.   Bradstreet  Co,,  77 

held  actionable  per  se).  Ga.  172,  4  A.  S.  R.  77;  Hardy  v.  WU- 

11.  Note:  Ann.  Cas.  1914A  1255.  liamson,  86  Ga.  651,  12  S.  E.  874,  22 

12.  Kaucher  v.  Blinn,  29  Ohio  St.  A.  S.  R.  479;  Spence  v.  Johnson,  142 
62,  23  Am.  Rep.  727  (oral  charge  of  Ga.  267,  82  S.  E.  646,  Ann.  Cas.  1916A 
venereal  disease  held  actionable  per  1195;  Pacific  Packing  Co.  v.  Brad- 
se) .  street  Co.,  25  Idaho  696, 139  Pac  1007, 

13.  Note:  Ann.  Caa.  1914A  1256.  61    L.R.A.(N.S.)    893;    Pennsylvania 

14.  Lewis  V.  Hayes,  165  Cal.  527.  Iron  Works  Co.  v.  Vogt  Mach.  Co., 
132  Pac.  1022,  Ann.  Cas.  1914D  148  139  Ky.  497,  96  S.  W.  561,  139  A, 
and  note;  Hamilton  v.  Nance,  159  N.  S.  R.  504,  8  L.R.A.(N.S.)  1023;  Mc^ 
C.  56,  74  S.  E.  627,  Ann.  Cas.  1914A  rasse  v.  Broehu,  151  Mass.  567,  25  N. 
1253  and  note.  E.  74,  21  A.  S.  R.  474,  8  L.R.A.  524; 
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letter  written  by  a  manufacturer  to  a  prospective  customer,  stating 
that  a  business  rival  is  a  secondhand  dealer,  puts  in  inferior  work, 
has  a  scab  establishment,  and  has  not  a  mechanic  in  its  establishment 
ia  Ubelous  and  no  allegation  of  special  damage  is  necessary.^^  So 
also  it  is  actionable  to  impute  to  another  ungentlemanly  and  dis- 
courteous conduct,*^  or  to  charge  him  generally  with  being  drunk,**  if 
such  accusations  tend  to  disqualify  or  incapacitate  him  for  the  dis- 
charge of  his  duties  in  the  business  in  which  he  is  engaged.  Charges 
of  dishonorable  conduct  in  business  have  frequently  been  held  action- 
able because  of  the  injury  likely  to  result  to  the  business  or  profes- 
sion of  the  person  referred  to.  Thus,  a  declaration  that  a  person  has 
received  more  goods  than  he  has  accounted  for  is  clearly  actionable 
as  importing  a  charge  against  such  person  in  his  mercantile  char- 
acter.*® Likewise,  to  say  of  a  contractor  that,  in  completing  a  build- 
ing, he  will  put  in  a  grade  of  material  inferior  to  that  called  for  in 
the  specifications  is  slanderous.*  It  has  also  been  held  that  it  is 
libelous  to  charge  the  publisher  of  a  newspaper  with  insincerity  or 
with  the  sale  of  the  influence  of  his  paper  because  of  the  injury  to 
his  business  likely  to  result  therefrom.*  Charges  of  fraud  in  connec- 
tion with  the  business  of  a  person  are  clearly  actionable,*  as,  for 
instance,  accusing  a  person  of  keeping  false  accounts,^  or  of  collusion 

Dallavo  v.  Snider,  143  Mich.  542,  107  be  maintained  in  the  absence  of  malice 

N.  W.  271,  114  A.  S.  R.  684,  8  Ann.  or  a  wilful  purpose  of  inflicting  in- 

Cas.    212   and   note,   4   L.R.A.(N.S.)  jury  on  the  part  of  the  defendant). 

973;  Williams  v.  Davenport,  42  Minn.  17.  Pennsylvania  Iron  Works  Co.  v. 

393,  44  N.  W.  311,  18  A.  S.  R.  519  Henry  Vogt  Mach.  Co.,  139  Ky.  497, 

and  note;  St.  James  Military  Acad-  96  S.  W.  551,  29  Ky.  L.  Rep.  861,  139 

emy  v.  Gaiser,  125  Mo.  517,  28  S.  W.  A.  S.  R.  504,  8  L.R.A.(N.S.)    1023. 

851,  46  A.   S.  R.  502  and  note,  28  18.  Williams  v.  Davenport^  42  Minn. 

L.R.A.  667   (recovery  by  corporation  393,  44  N.  W.  311,  18  A.  S.  R.  519. 

allowed  for  written  assertion  that  in-  19.  Broughton  ▼.  McGrew,  39  Fed. 

stitution   of  learning:  was  immoral) ;  672,  5  L.R.A.  406.    See  supra,  par.  20. 

Moore  v.  Francis,  121  N.  Y.  199,  23  20.  Hoyle  v.  Young,  1  Wash.  (Va.) 

N.  E.  1127,  18  A.  S.  R.  810  and  note,  150,  1  Am.  Dec.  446. 

8  L.R.A.  214;  Watson  v.  Trask,  6  Ohio  1.  Cooley  v.  Galyon,  109  Tenn.  1, 

531,  27  Am.  Dec  271  and  note  (charge  70  S.  W.  607,  97  A,  S.  R.  923,  60 

of   patent  infringement  held  libelous  L.R.A.  139. 

as  tending  to  injury  of  one's  business) ;  2.  Note:  93  A.  S.  R.  906. 

Wildee  v.  McKee,  111  Pa.  St.  335,  2  8.  Brown    ▼.     American     Freehold 

AtL  108,  56  Am.  Rep.  271;  Price  v.  Land  Mortg.  Co.,  97  Tex.  599,  80  S. 

Conway,  134  Pa.  St.  340,  19  Atl.  687,  W.  985,  67  L.R.A.  195.    See  also  su- 

19  A.  S.  R.  704,  8  L.R.A.  193  and  pra,  par.  28. 

note:  Gross  Coal  Co.  v.  Rose,  126  Wis.  In  A.  B.  Farquhar  Co.  v.  National 

24,  105  N.  W.  225,  110  A.  S.  R.  894,  Harrow  Co.,  102  Fed.  714,  42  C.  C.  A. 

6  Ann.  Cas.  549,  2  L.R.A.  (N.S.)  741  600, 49  L.R. A.  756,  a  fraudulent  charge 

and  note.     But  see  Hovey  v.  Rubber  of  infringement,  sent  to  the  agents  of 

Tip  Pe*icil  Co.,  57  N.  Y.  119,  15  Am.  a  rival,  was  held  cognizable  in  equity. 

Rep.  470   (wherein  it  is  said  by  way  4.  Burtch  v.   Nickerson,  17  Johns. 

of  dictum  that  an  action  for  a  libel  (N.  Y.)  217,  8  Am,  Dec.  390. 
iojiurious  to  plaintifh'  business  cannot 
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to  cheat  those  with  whom  he  transacts  business.*  Charges  of  extortion 
in  business  are  also  clearly  actionable,  as  tending  to  bring  the  object 
of  it  into  disrepute,  to  degrade  him  in  the  estimation  of  the  com- 
munity, to  deprive  him  of  public  confidence,  and  so  to  injure  him 
in  his  business  or  profession.* 

35.  Limitations  upon  Recovery  for  Imputations  Affecting  Busi- 
ness.— ^Not  every  conceivable  charge  which  may  possibly  lessen  a 
man's  business  will  warrant  a  recovery  of  damages  for  -the  publica- 
tion thereof.  Thus,  a  charge  against  a  contractor  of  mere  unfriend- 
liness towards  organized  labor  has  been  held  not  susceptible  of  being 
so  construed  as  to  impute  to  such  person  dishonesty  or  unreliability 
and  hence  is  not  libelous  as  affecting  his  business,  although  a  false 
and  malicious  publication  in  reference  to  his  treatment  of  his  serv- 
ants may  be.'  Also,  on  the  ground  that  it  is  not  a  libel  to  charge 
a  person  with  having  done  that  which  he  may  legally  and  properly 
do,  it  has  been  held  not  libelous  to  publish  a  copy  of  a  public  record 
of  conditional  sales  made  by  a  retail  merchant,  although  the  publi- 
cation subjects  the  seller  to  the  hatred  of  his  customers  and  injuras 
him  in  his  business,®  There  are  a  few  other  limitations  on  the  right 
to  recover  damages  for  imputations  affecting  one's  profession  or  busi- 
ness, which  must  be  noted.  Thus,  the  publication  of  an  article  stat- 
ing that  a  dinner  furnished  by  a  caterer  on  a  public  occasion  was 
'^wretched,"  and  was'serv^ed  "in  such  a  way  that  even  hungry  bar- 
barians might  justly  object,"  and  that  "the  cigars  were  simply  vile, 
and  the  wines  not  much  better,"  has  been  held  not  actionable  per  se, 
on  the  ground  that  such  a  charge  relates  to  but  one  occasion  and  is 
therefore  not  a  libel  on  the  plaintiff  in  the  way  of  his  business  and 
that,  therefore,  in  such  a  case  no  recovery  will  be  allowed  without 
proof  of  special  damage.*     As  a  general  proposition,  therefore,  the 

5.  Hardy  ▼.  Williamson,  86  Ga.  551,  exacted  extortionate  prices  and  refused 
12  S.  E.  874,  22  A.  S.  R.  479.  See  to  sell  coal  to  persons  suffering  from 
also  Dom  v.  Cooper,  139  la.  742,  117  illness). 

N.  W.  1,  118  N.  W.  35,  16  Ann.  Cas.  7.  Labor  Review  Pub.  Co.  v.  GaUi- 

744   (charge  of  entering  into  a  pool  her,  153  Ala.  364,  45  So.  188,  15  Ann. 

to  control  price  of  hogs).  Cas.  674  and  note  (publishing  a  notice 

6.  Astruc  V.  Star  Co.,  193  Fed.  631,  that  a  contractor  had  been  placed  on 
113  a  C.  A.  499,  40  LJl.A.(N.S.)  79  the  "unfair  list"). 

and  note  (charge  that  one  having  agen-  8.  State  v.  Darwin,  63  Wash.  303, 

cy  to  secure  talent  for  opera  house  ex-  115  Pac.  309,  33  L.R.A,(N.S.)   1026. 

acts  exorbitant  amounts  from  artists  However,  in  State  v.  Darwin,  supra, 

for  contracts) ;   Biggs  v.   Denniston,  the  decision  was  based  partly  on  the 

3  Johns.  Cas.  (N.  Y.)  198,  2  Am.  Dec.  ground  that  the  publication  was  privi- 

145;  Sanderson  v.  Caldwell,  45  N.  Y.  leged. 

398,  6  Am.  Rep.  105;  Gross  Coal  Co.  9.  Dooling  v.  Budget  Pub.  Co.,  144 

v.  Rose,  126  Wis.  24,  105  N.  W.  225,  Mass.  258,  10  N.  E.  809,  59  Am.  Rep. 

110  A.  S.  R.  894  and  note,  5  Ann.  83.     See  also  Bearce  v.  Bass,  88  Me. 

Cas.  549,  2  L.R.A.(N.S.)  741  (charge  521,  34  Atl.  411,  51  A.   S.  R    446, 

that  a  coal  dealer  during  a  coal  famine  wherein  an  attack  on  a  single  piece  of 
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charge  complained  of  must  relate  to  the  busineas  of  the  injured  party 
to  warrant  recovery.  It  is  not  enough  that  the  language  used  tends 
to  injure  a  person  in  his  office,  profession,  or  trade,  but  it  must  be 
published  of  him  in  his  ofiicial  or  business  character.*^  On  the  other 
hand,  the  rule  has  been  stated  somewhat  differently  as  follows :  Where 
the  woi-ds  used  have  such  a  relation  to  tbo  profession  or  occupation 
of  the  plaintiff  that  they  directly  tend  to  injure  him  in  respect  to 
it,  or  to  impair  confidence  in  his  chaiecter  or  ability,  when  from  the 
nature  of  his  business  great  confidence  must  necessarily  be  reposed, 
they  are  actionable,  although  not  applied  by  the  speaker  to  the  pro- 
fession or  occupation  of  the  plaintiff;  when,  however,  they  convey 
only  a  general  imputation  on  his  character,  equally  injurious  to  any 
one  of  whom  they  might  be  spoken,  they  are  not  actionable,  unless 
such  application  be  made.*^  The  damage  to  the  injured  party  for 
which  a  recovery  is  sought  must  be  a  necessary,  natural  or  proximate 
consequence  of  the  pubUcation  complained  of,  or  the  nature  of  the 
charge  itself  must  be  such  that  the  court  can  legally  presume  that 
the  person  has  been  injured  in  his  business.  It  has  accordingly  been 
held  that  a  statement  that  a  professional  man  has  moved  his  office 
up  to  his  house  to  save  expense  is  not  libelous.*'  As  a  rule,  no  action 
will  lie  for  defamatory  words,  either  spoken  or  written,  which  merely 
relate  to  the  conduct  of  a  person  while  engaged  in  some  unlawful 
business,  or  in  the  pursuit  of  some  profession  without  having  com- 
plied with  the  requirements  of  the  law.  For  example,  an  osteopath 
practicing  as  a  doctor  without  a  license  cannot  recover  damages  for 
a  libel  on  him  in  his  common  law  right  to  do  business  as  an  osteo- 
path, since  that  was  not  the  character  in  which  he  was  attempting 
to  carry  on  the  business.**  A  person  does  not,  however,  necessarily 
forfeit  all  legal  claim  to  protection  against  defamatory  matter  affect- 
ing his  character  because  he  has  been  guilty  of  a  single  illegal  act, 
and  consequently  an  action  for  libel  can  be  maintained  where  the 
publication  complained  of  imputes  misconduct  to  one  in  a  matter 
independent  of  the  illegal  transaction,  even  though  arising  out  of 

work  of  a  <9ontractor  was  held  not  to  Note :  1  Am.  Dee.  449. 

be  an  attack  on  his  business  as  con-  See  also  Dndley  v.  Briggs,  141  Mass. 

tractor.  682,  6  N.  E.  717,  55  Am.  Rep.  494, 

10.  Wooten  v.  Martin,  140  Ky.  781,  wherein,  however,  for  failure  to  show 

131  S.  W.  783,  Ann.  Cas.  1912B  407  injury  it  was  held  that  no  action  lay. 

(business  of  milliner  held  not  injured  11.  Sanderson  v.  Caldwell,  45  N.  Y. 

by   a  charge  of  taking  prize  tickets  398,  6  Am.  Rep.  105. 

from  a  merchant) ;  Legg  v.  Dunleavy,  12.  Stewart   v.   Minnesota   Tribune 

80  Mo.  558,  50  Am.  Rep.  512  (charge  Co.,  40  Minn.  101,  41  N.  W.  457,  12 

that  architect  had  given  work  for  a  A.  S.  R.  696. 

commission  held  not  actionable  in  ab-  13.  Note:   33  L.R.A.(N.S.)   90,  91. 
sence  of  an  innuendo) ;  Sanderson  v. 
Caldwell,  45  N.  T.  398,  6  Am.  Rep. 

105. 
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it.  Thu8;  it  has  been  declared,  a  charge  of  practicing  fraud  in  a 
horse  race  may  be  actionable,  because  of  the  general  injury  to  char- 
acter resulting  from  a  charge  of  fraud,  although  horse  racing  is 
illegal,  and  a  recovery  could  not  be  had  in  connection  with  the  illegal 
business  of  horse  racing.^^  A  further  limitation  on  the  right  df 
recovery  for  imputations  affecting  business  must  be  noted.  The 
injured  party  must  have  been  engaged  in  business  to  obtain  a  recov- 
ery; and  if  he  has  retired  before  the  alleged  publication,  he  cannot 
recover.  So  also  it  has  been  held  that  he  cannot  recover  where  the 
allegation  is  merely  that  the  plaintiff  has  been  prevented  from  going 
into  a  business  transaction  by  reason  of  the  defendant's  conduct.^* 
The  question  as  to  the  right  to  bring  an  action  for  the  di^arage- 
ment  of  the  goods  of  another  is  discussed  elsewhere.^* 

36.  Imputations  of  Insolvency  and  Kindred  Charges. — Publishing 
a  false  statement  imputing  insolvency  to  a  merchant  is  clearly  action- 
able per  se,*'  and  words  impugning  tfie  solvency  of  a  person  or  affect- 
ing his  credit  have  been  held  actionable,  though  not  spoken  in  rela- 
tion to  his  particular  trade  or  business.*®  For  example,  it  has  been 
held  that  it  is  slanderous  to  say,  falsely  and  maliciously,  of  one  who 
is  merely  a  farmer,  that  he  is  not  able  to  pay  his  debts,  that  he  owes 
more  than  he  is  worth,  and  that  those  whom  he  owes  had  better 
push  him,  or  they  will  lose.**  Other  authorities,  however,  hold  that 
to  make  an  oral  charge  of  insolvency  actionable  per  se,  it  must  be 
shown  that  the  words  were  actually  spoken  of  and  concerning  the 
plaintiff  in  relation  to  his  business.*®  If  a  written  charge  is  made 
.  that  a  business  firm  is  "embarrassed,"  such  an  accusation  is  libelous 
if  it  means  that  the  person  is  insolvent  and  unworthy  of  credit.* 
Furthermore,  to  publish  of  a  merchant  that  he  has  not  succeeded  in 
obtaining  the  implicit  confidence  of  local  people,  and  that  he  is  looked 
on  locally  as  an  itinerant  trader,  of  small  financial  responsibility 

14.  Lathrop  v.  Sundberg,  62  Wash,  ley,  1  McMul.  L.  (8.  C.)  16,  36  Am. 
136,  113  Pac.  574,  Ann.  Cas.  1912C  Dec.  251. 

891  and  note,  33  L.R.A.(N.S.)  90  and  19.  PhiUips  v.  Hoefer,  1  Pa.  St.  62, 

note.  44  Am.  Dec.  Ill  and  note. 

15.  Dudley  v.  Briggs,  141  Mass.  682,  20.  Witham  v.  Atlanta  Journal,  124 
6  N.  E.  717,  56  Am.  Rep.  494.  Ga.  688,  53  S.  E.  105,  4  L.R.A.(N.S.) 

Note:  Ann.  Cas.  1912C  893.  977  and  note;  Dallavo  v.  Snider,  143 

16.  See  infra,  par.  216  et  seq.  Mich.  542,  107  N.  W.  271,  114  A.  S. 

17.  Lewis  V.  Hawley,  2  Day  (Conn.)  R.  684,  8  Ann.  Cas.  212  and  note,  4 
495,  2  Am.  Dec.  121;  Wolkowsky  v.  L.R.A.(N.S.)  973  and  note.  See  also 
Garfunkel,  65  Fla.  10,  60  So.  791,  44  Davis  v.  Ruff,  Cheves  L.  (S.  C.)  17, 
L.R.A.(N.S.)  351;  Hayes  V.  Press  Co.,  34  Am.  Dec.  584,  wherein  an  oral 
127  Pa.  St.  642,  18  Atl.  331,  14  A.  charge  that  a  partner  was  insolvent 
S.  R.  874  and  note,  5  L.R.A.  643  and  was  held  not  to  be  a  slander  of  the 
note.  firm  of  which  he  was  a  member. 

Note:  116  A.  S.  R.  817.  1.  Hayes  v.  Press  Co.,  127  Pa.  St. 

18.  Davis  v.  Ruff,  Cheves  L.  (S.  C.)  642,  18  Atl.  331,  14  A.  S.  R.  874  and 
17,  34  Am.  Dec.  584;  Reynolds  v.  Bent-  note,  5  L.R.A.  643  and  note. 
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and  of  uncertain  prospects,  has  been  held  libelous  per  se.^  It  is 
cle^irly  actionable  per  se  to  charge  that  a  person  has  failed  in  busi- 
ness,' or  that  he  has  made  an  assignment  for  the  benefit  of  his  cred- 
itors.^ An  assertion  tliat  one  has  absconded  is  actionable,  when  such 
a  charge  induces  creditors  of  the  plaintiff  to  cause  attachments  to 
be  levied  against  his  property,  which  otherwise  might  not  have  been 
levied.* 

37.  Imputations  as  to  Solvency  Which  Are  Not  Actionable.^-Many 
statements  which  might  conceivably  be  construed  as  reflections  on 
the  solvency  of  persons  have  been  held  not  actionable.  Thus,  a 
charge  that  a  merchant  has  executed  a  chattel  mortgage,  even  though 
it  is  alleged  that  he  has  given  such  mortgage  on  his  stock  of  goods, 
has  been  held  not  actionable,  without  proof  of  special  damage.'  Like- 
wise, to  publish  of  a  merchant  or  trader  that  a  judgment  has  been 
recovered  against  him  is  not,  in  itself,  libelous,  as  an  imputation 
against  the  soundness  of  his  financial  condition,  so  as  to  justify  an 
action  without  proof  of  special  damages.^  Similarly,  a  publication 
tliat  a  person  has  moved  his  office  to  his  house  to  save  expense  has 
been  held  not  libelous.* 

38.  Imputations  of  Failure  to  Pay  Debts. — ^As  respects  a  charge  of 
failure  to  pay  debts,  without  any  imputation  of  insolvency,  it  seems 
to  be  settled  that  a  writing  containing  the  mere  statement  that  a 
person  who  is  not  a  trader  or  merchant,  or  engaged  in  any  vocation 
wherein  credit  is  necessary  for  the  proper  and  effectual  conduct  of 
his  business,  owes  a  debt  and  refuses  to  pay  or  owes  a  debt  which  is 
long  past  due  is  not  libelous  per  se,  and  does  not  render  ihe  author 
or  publisher  of  such  statement  liable  without  proof  of  special  damages. 
Such  a  statement  does  not  in  a  legal  sense  necessarily  expose  the 
person  of  whom  it  is  said  to  public  hatred,  contempt,  or  ridicule,  nor 
does  it  degrade  him  in  society,  lessen  him  in  public  esteem,  or  lower 
him  in  the  confidence  of  the  community.*  This  question  has  arisen 
most  frequently  in  those  cases  wherein  a  person's  name  has  been 

2.  Dun  V.  Weintraub,  111  Ga.  416,  6.  Dun  v.  Weintraub,  111  Ga.  41(), 
36  S.  E.  808,  50  L.R.A.  670.  36  S.  E.  808,  50  L.R.A.  670 ;  Newbold 

3.  Johnson  v.  Bradstrcet  Co.,  77  Ga.  v.  Bradstreet,  57  Md.  38,  40  Am.  Rep. 
172,  4  A.  S.  R.  77  and  note;  Sunderlin  426.  But  see  King  v.  Patterson,  49 
V.  Bradstreet,  46  N.  Y.  188,  7  Am.  Rep.  N.  J.  L.  417,  9  Atl.  705,  60  Am.  Rep. 
322.  622. 

4.  Witham  v.  Atlanta  Journal,  124  7.  Woodruff  v.  Bradstreet  Co.,  116 
Ga.  688,  53  S.  E.  105,  4  L.R.A. (N.S.)  N.  Y.  217,  22  N.  E.  354,  5  L.R.A.  555. 
977 ;  Gustin  v.  Evening  Press  Co.,  172  8.  Stewart  v.  Minnesota  Tribune  Co., 
Mich.  311,  137  N.  W.  674,  Ann.  Cas.  40  Minn.  101,  41  N.  W.  457,  12  A.  S. 
1914D  95;  Mitchell  v.  Bradstreet  Co.,  R.  696. 

116  ilo.  226,  22  S.  W.  358,  724,  38  9.  Zier  v.  Hofflin;  33  Minn.  66,  21 
A.  S.  R.  592,  20  L.R.A.  138.  N.  W.  862,  53  Am.  Rep.  9;  McDonald 

5.  Reynolds  v.  Bentley,  1  McMul.  v.  Lee,  246  Pa.  St.  253,  92  Atl.  135, 
L.   (S.C.)  16,  36  Am.  Dec.  251  and  L.R.A.1916B  915. 

note. 
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placed  an  what  is  known  aa  the  ''black  list"  or  ''dead  beat  list"  of 
some  protective  mercantile  association  or  agency  for  the  collection  of 
bad  debts ;  and  it  has  been  held  that  when  the  person's  name  is  simply 
published  with  a  statement  of  the  amount  that  he  owes,  the  publica- 
tion does  not  constitute  a  Ubel  per  se  though  the  rule  is  otherwise 
when  the  publication  goes  to  the  extent  of  claiming  that  the  persons 
whose  names  are  published  therein  as  delinquent  debtors  are  unwor- 
thy of  credit  and  should  not  be  given  credit.**  There  are  a  number 
of  cases  holding,  however,  that  to  publish  of  one  that  he  is  unwill- 
ing or  refuses  to  pay  his  debts  is  libelous  per  se.**  But  a  charge  that 
one  has  refused  to  pay  his  bill,  and  that,  being  sued  therefor,  he  has 
in  cowardly  fashion  hidden  behind  the  defense  of  statutory  limitation 
has  been  held  not  libelous.*^  In  many  states  various  devices  resorted 
to  for  the  collection  of  debts  have  been  made  criminally  libelous  by 
statute.*'  A  mere  statement  that  the  defendant  wants  the  plain- 
tiflF  to  pay  his  honest  debts,  uttered  in  the  presence  of  the  plaintiff, 
has  been  held  not  slanderous,  on  the  ground  that  such  a  charge 
imputes  no  dishonorable  conduct  to  the  plaintiff.** 

39.  Imputations  Arising  from  Dishonor  of  Commercial  Paper. — 
The  improper  dishonor  or  protest  of  negotiable  instruments  has  given 
rise  to  many  actions  for  libel  or  slander.  It  has  been  held  that  the 
wrongful  refusal  of  a  bank  to  honor  the  check  of  a  trader  or  mer- 
(ihant,  when  it  has  sufficient  of  his  funds  on  deposit  to  pay  such 
check,  is  a  slander  to  him  in  his  business  for  which  he  is  entitled 
to  recover  compensatory  damages.**  However,  other  courts  have 
held  that  such  conduct  does  not  constitute  slander.**  A  fraudulent 
and  malicious  protest,  prematurely,  of  a  bill  of  exchange  has  been 
held  libelous.*'  But  a  notice  of  protest  which  is  merely  premature 
has  been  held  not  actionable  in  the  absence  of  special  damage,  as  it 
does  not  necessarily  charge  insolvency,  dishonesty,  or  inability  to 
pay.    In  other  words  the  usual  language  of  a  notary  on  the  protest 

10.  Nichols  V.  Daily  Reporter  Co.,  L.R.A.  734. 

30  Utah  74,  83  Pac.  673,  116  A.  S.  R.  13.  See  infra,  par.  223. 

796  and  note,  8  Ann.  Gas.  841  and  14.  Hamilton  v.  McKenna,  95  Eaa. 

note,  3  L.R.A.(N.S.)  339.  207,  147  Pac.  1126,  L.R.A.1915E  456. 

11.  Stannard  v.  Wilcox,  etc.,  Sewing  16.  Svendsen  v.  State  Bank,  64 
Mach.  Co.,  118  Md.  151,  84  Atl.  335,  Minn.  40,  65  N.  W.  1086,  58  A.  S.  B. 
Ann.  Cas.  1914B  709  and  note,  42  522  and  note,  31  L.R.A.  552. 
L.R.A.(N.S.)  515;  Hartnett  v.  Plumb-  16.  J.  M.  James  Co.  v.  Continental 
era'  Supply  Ass'n  of  New  England,  169  Nat.  Bank,  105  Tenn.  1,  58  S,  W.  261, 
Mass.  229,  47  N.  E.  1002,  38  L.R.A.  80  A.  S.  R.  867,  51  L.R.A.  255. 
194;Brown  V.  Vannaman,  85Wis.  451,  17.  May  v.  Jones,  88  Ga.  308,  14 
55  N.  W.  183,  39  A.  S.  R.  8G0  and  note.  S.  E.  552,  30  A.  S.  E.  164^  16  UELA. 

Note:  L.R.A.1915E  465.  637. 

12.  HoUenbeck  v.  HaU,  103  la.  214, 
72  N.  W.  518,  64  A.  S.  R.  175,  39 
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of  an  instrument  is  not  libelous  per  se.**  The  circulation  of  a  report 
that  the  bills  of  exchange  of  a  merchant  have  been  protested  has  a 
tendency  to  ruin  his  reputation  and  hence,  it  seems,  is  actionable  per 

ImpiUations  Affecting  Officers,  Candidates  and  Politxciant, 

40.  In  General. — It  is  libelous  per  se  to  impute  to  a  person  in  his 
character  as  a  public  officer  incapacity,  or  any  kind  of  fraud,  dis- 
honesty, misconduct,  or  a  want  of  integrity,  or  to  charge  that  he  has 
been  induced  to  act  in  his  official  capacity  by  a  pecuniary  or  other 
improper  consideration.  The  libel  of  a  public  officer,  affecting  him 
personally,  is  governed  by  the  same  rules  that  apply  to  an  individual ; 
but  if  it  affects  him  in  his  official  character,  and  is  of  such  a  nature 
that,  if  true,  it  would  be  cause  for  his  removal  from  office,  it  is  then 
actionable  per  se.^^  Because  of  the  important  public  interests  in- 
volved, the  publication  of  falsehood  and  calumny  against  public 
officers  is  a  very  high  offense.^  While  a  statement  in  order  to  be 
defamatory  of  one  in  respect  to  his  public  office  need  not  import 
a  charge  of  crime,  yet  it  must  go  at  least  so  far  as  to  impute  to  him 
some  incapacity  or  lack  of  due  qualification  to  fill  the  position,  or 
«ome  positive  past  misconduct  which  will  injuriously  affect  him  in 
it,  or  the  holding  of  principles  which  are  hostile  to  the  maintenance 
of  the  government.' 

41.  Illustrations  of  Actionable  Charges  against  Officers. — Innumer- 
able examples  may  be  given  of  charges  against  public  officers  which 
have  been  held  actionable.  Clearly,  a  charge  that  a  public  officer 
has  committed  a  criminal  offense  or  has  been  guilty  of  moral  delin- 
quency in  the  discharge  of  his  official  duties  is  actionable.'    Further- 

18.  Wittich  V.  Pensacola  Fmrt  Nat.  L.R.A.(N.S.)  1035  (charge  against 
Bank,  20  Fla.  843,  51  Am.  Rep.  631;  congressman  of  falsifying  public  doc- 
Hirslifield  v.  Ft.  Worth  Nat.  Bank,  83  uments  on  the  floor  of  Congress) ;  May- 
Tex.  452,  18  S.  W.  743,  29  A.  S.  R.  nard  v.  Beardslev,  7  Wend.  (N.  Y.) 
660  and  note,  15  L.R. A.  639  and  note.  560,  22  Am.  Dec.  595 ;  Bonner  Pub.  Co. 

19.  Neal  v.  Lewis,  2  Bay  (S.  C.)  204,  v.  State,  16  Lea  (Tenn.)  176,  57  Am. 
1  Am.  Dec.  640.  Rep.  214  and  note;  Cotulla  v.  Kerr,  74 

20.  Wofford  V.  Meeks,  129  Ala.  349,  Tex.  89,  11  S.  W.  1058,  15  A.  S.  R. 
30  So.  625,  87  A.  S.  R.  66  and  note,  819     (oonnty    commissioner     eharged 

55  L.R.A.  214  (member  of  commission-  with  dishonesty). 

ers'   court  charged   with  dishonesty) ;       Note :  8  L.R.A.  193. 

Stow  V.  Converse,  3  Conn.  325,  8  Am.       1.  Com.  v.  Clap,  4  Mass.  163,  3  Am. 

Dec.  189;  Coffin  v.  Brown,  94  Md.  190,  Dec.  212. 

50  Atl.  567,  89  A.  S.  R.  422  and  note,       2.  Sillars  v.  Collier,  161  Mass.  50, 

56  L.R.A.  732  (supervisor  of  election  23  N.  E.  723,  6  L.R.A.  680. 
charged  with  general  dishonesty) ;  3.  Boehmer  v.  Detroit  Free  Press 
Bourreseau  v.  Detroit  Evening  Journal  Co.,  94  Mich.  7,  63  N.  W.  822,  34  A. 
Co.,  63  Mich.  425,  30  N.  W.  376,  6  S.  R.  318;  Cakes  v.  State,  98  Miss.  80, 
A.  S.  R.  320;Tawneyv.  Simonson,  etc.,  54  So.  79,  33  L.R.A. (N.S.)  207;  Pit- 
Co.,  109  Minn.  341,  124  N.  W.  229,  27   took  v.  O'Niell,  63  Pa.  St.  253,  3  Am. 
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more,  general  scurrility  or  indefinite  charges  of  misconduct  in  office 
directed  against  public  ofBcers  have,  in  many  cases,  been  held  action- 
able.^ For  example,  to  publish  of  a  member  of  Congress  that  he  is 
a  fawning  sycophant,  a  misrepresentative  in  Congress,  and  a  grovel- 
ing ofHce  seeker,  and  that  he  has  abandoned  his  post  in  Congress  in 
pursuit  of  .an  office,  is  libelous.*  Likewise,  a  publication  calling  police- 
men scurrilous  names,  declaring  that  they  neglect  their  duties  as 
policemen  and  cheat  honorable  citizens  out  of  jury  fees,  adding  that 
this  has  no  reference  |o  the  chief  of  police  because  he  is  beneath 
notice,  makes  an  actionable  libel  on  the  latter.'  To  charge  an  officer 
with  being  in  a  state  of  intoxication  when  in  the  discharge  of  his 
duties  is  libelous,'  as  is  also  a  publication  charging  an  oflBcer  with 
misconduct  in  his  office,  so  gross  and  flagrant  as  to  demand  his 
impeachment  and  a  full  investigation  into  his  past  record.*  Satirical 
praise  directed  against  a  public  officer  is  libelous  when  it  tends  to 
bring  him  into  shame  and  disgrace.*  Among  the  many  charges  of 
gross  misconduct  in  office  which  have  been  held  actionable  may  also 
be  mentioned  the  following:  charging  a  postmaster  with  opening 
letters  and  taking  out  valuable  contents ;  **  charge  of  malpractice 
against  a  city  physician ;  ^*  charge  that  deputy  sheriff  arrested  and 
handcuffed  men  without  right  and  oppressed  poor  and  friendless 
persons  under  color  of  his  office.^*  It  has  been  held,  however,  that 
a  statement  to  the  effect  that  a  coroner  held  an  inquest  over  the  body 
of  a  man  not  dead  is  not  libelous  per  se.^' 

Rep.  544  (common  eouncUman  charged  113,  21  Am.  Dee.   102;  BuckstafC  ▼. 

with  being  a  corespondent  in  a  divorce  Hicks,  94  Wis.  34,  68  N.  W.  403,  59 

suit  because  of  his  adultery) ;  Barr  v.  A.  S.  R.  853. 

Moore,  87  Pa.  St.  385,  30  Am.  Rep.  8.  Muldcrig  v.  Wilkes-Barre  Times, 

367;  Cotulla  v.  Kerr,  74  Tex.  89,  11  215  Pa.  St.  470,  64  Atl.  636,  114  A. 

S.  W.  1058,  15  A.  S.  R.  819;  Quinn  S.  R.  967;  Byrne  v.  Funk,  38  Wash. 

V.  Review  Pub.  Co.,  56  Wash.  69,  104  506,  80  Pac.  772,  3  Ann.  Caa.  647. 

Pac.  181,  133  A.  S.  R.  1016  and  note,  See  also  Lansing  v.  Carpenter,  9  Wis. 

19  Ann.  Cas.  1077 ;   Scofleld  v.  Mil-  540,  76  Am.  Dec.  281  and  note,  wherein 

waukee  Free  Press  Co.,.  126  Wis.  81,  a  charge  that  a  court  commissioner  is 

105  N.  W.  227,  2  L.R.A.(N.S.)  691.  "a  fit  tool  and  toady  of  others,  and 

4.  Hassett  v.  Carroll,  85  Conn.  23,  whatever  he  might  do  in  tke  future 

81  Atl.  1013,  Ann.  Cas^  1913A  333;  the  past  would  warrant  the  depriving 

Levert  v.  Daily  States  Pub.  Co.,  123  him  of  his  office"  was  held  libelous). 

La.  594,  49  So.  206,  131  A.  S.  R.  356,  9.  Note:  4  L.R.A.(N.S.)  86L 

23L.R.A.(N.S.)  726  (sweeping  charge  10.  Usher  v.  Severance,  20  Me.  9,  37 

of  official  favoritism  and  misconduct  Am.  Dec.  33. 

leveled    against    members    of    public  11.  Foster  v.  Scripps,  39  Mioh.  376, 

board  held  libelous  as  to  each  of  the  33  Am.  Rep.  403. 

members).  12.  Bourreseau  v.   Detroit  Evening 

6.  Thomas  v.  Croswell,  7  Johns.  (N.  Journal  Co.,  63  Mich.  425,  30  N.  W. 

Y.)   264,  5  Am.  Dec.  269.  376,  6  A.  S.  R.  320. 

6.  Smith  V.  Utley,  92  Wis.  133,  65  13.  Purdy  v.  Rochester  Printing  Co., 
N.  W.  744,  35  L.R.A.  620.  96  N.  Y.  372,  48  Am.  Rep.  632. 

7.  King  V.  Root,  4  Wend.  (N.  Y.) 
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42.  Chaises  of  Corruption  against  Officers. — ^Charges  of  corruption 
are  equally  actionable  whether  directed  against  public  of&cers  or 
private  citizens.^^  But  as  public  officials  are  exposed  to  critical  com* 
ment,  the  mere  expression  of  an  opinion  that  a  member  of  the  legis- 
lature is  corrupt  in  his  heart  and  might  be  induced  to  change  his 
course  from  improper  motives  has  been  held  not  actionable  without 
proof  of  special  damage.^*  Statements  accusing  officers  of  official 
oppression  and  misuse  of  office  to  extort  fees  from  members  of  the 
public  h^ve  repeatedly  been  held  actionable  per  se.*' 

43.  Charges  against  Judicial  Officers  and  Jurors. — Judges  are 
unquestionably  entitled  to  protection  against  libelous  or  slanderous 
imputations  of  misconduct  in  office/'  as  are  also  justices  of  the 
peace.**  Thus,  it  has  been  held,  a  publication  charging  a  judge 
with  being  destitute  of  the  capacity  and  attainments  necessary  for 
his  station,  or  that  he  openly  abandoned  the  common  principles  of 
truth,  or  that  he  sold,  directly  or  indirectly,  the  appointment  of 
clerk,  is  libelous.**  But  it  has  been  held  that  where  a  magistrate  is 
referred  to  as  "squire,"  a  charge  made  against- him  is  not  actionable 
unless  the  statement  refers  to  him  in  his  official  capacity,  and  imputes 
to  him  official  misconduct  or  neglect  of  official  duty.  The  word 
"squire"  is  of  itself  merely  a  descriptio  personae.**  Statements  im- 
puting misconduct  to  jurors  in  the  discharge  of  their  duties  are  also 
actionable.  Thus,  charges  that  the  members  of  a  jury  perjured 
themselves  in  rendering  a  verdict,*  or  that  their  verdict  was  infamous 

14.  See  supra,  par.  16.  S.  E.  878,  106  A.  S.  R.  916,  68  L.R.A. 

15.  SiUars  v.  GoUier,  151  Maas.  50,  25L 

23  N.  E.  723,  6  L.R.A.  680  and  note.       Note:  L.RJL.1915D  579. 

16.  Murray  v.  Galbraith,  86  Ark.  50,  18.  Gove  ▼.  Blethen,  21  Minn.  80, 
109  S.  W.  1011,  126  A.  S.  R.  1078  18  Am.  Rep.  380  j  Spiering  v.  Andrae, 
(commissioners  of  gravel  district  ac-  45  Wis.  330,  30  Am.  Rep.  744  (justice 
cused  of  charging  excessive  amounts);  called  a  "damned  fool  of  a  justice;'' 
Augusta  Evening  News  v.  Radford,  91  held  slanderous  per  se) . 

Ga.  494,  17  S.  B.  612,  44  A.  S.  R.  53,  Note:  L.R.A.1915D  58L 
20  L.R.A.  533  (constable  charged  with  19.  Bobbins  v.  Treadway,  2  J.  J. 
improper  conduct  to  get  fees) ;  Rus-  Marsh.  (Ky.)  540,  19  Am.  Dec.  162. 
sell  V.  Anthony,  21  Kan.  450,  30  Am.  20.  Oakley  v.  Farrington,  1  Johns. 
Rep.  436  (state  commissioner  of  in-  Cas.  (N.  Y.)  129,  1  Am.  Dec.  107 
surance  charged  with  corrupt  and  dis-  ^^^^^  "Squire  OaMey  is  a  damned 
honest  conduct  in  public  office  and  ^^  ^,  ^^^^  ^^^  actionable) ;  Van  Taa- 
with  having  been  f^5^^  to  r^nd  ^  ^  ^apron,  1  Denio  (N.  Y.)  250, 
SStotrffi.^'r  k  Y^^^^^  43  A.,  ^ec  667  (caUing^a  magistrate 
2  Am.  Dec.  145  (commissioner  of  *  "^T^  blackleg,"  and  chargmg  him 
bankruptcy  charged  with  being  a  mis-  Y^^\  ^«^&  "^  ^  ..^"^^^^  compaiiy 
anthropist,  a  violent  partisan,  strip-  to  cheat  strwigears,"  held  not  actionable 
ping  the  unfortunate  debtors  of  every  where  no  official  misconduct  or  neglect 
cent,  and  then  depriving  them  of  the  of  official  duty  was  alleged  against 
benefit  of  the  act).  him). 

17.  Burdett  v.  Com.,  103  Va.  838,  48       1.  Welch  v.  Tribune  Pub.   Co.,  83 

303 


§  44  LIBEL  AND  SLANDER  17  B.  C.  L. 

and  that  they  have  done  injustice  to  their  oaths  have  been  held 
libelous.*  But  words  charging  a  juror  with  returning  a  verdict  which 
he  knew  to  be  wrong  have  been  held  not  slanderous  per  se,  and  further- 
more it  has  been  said  that  the  position  of  juror  is  not  an  office  or 
employment  within  the  rule  that  it  is  slanderous  to  impute  to  one 
unfitness  to  perform  the  duties  of  his  office  or  employment.* 

44.  Imputations  Affecting  Candidates  for  Office  or  Politicians. — 
The  fact  that  one  is  a  candidate  for  office  affords  in  many  instances 
a  legal  excuse  for  publishing  language  concerning  him  as  such  can- 
didate, for  which  there  could  be  no  legal  excuse  if  he  did  not  occupy 
such  position.*  But  although  a  candidate  for  office  may  be  said  to 
put  his  character  in  issue,  it  has  been  well  said  that,  while  the  can- 
didate may  be  canvassed,  he  cannot  be  calumniated,*  and  owing  to 
the  important  public  interests  involved  in  the  election  of  public 
officers,  the  publication  of  falsehood  and  calumny  against  candidates 
for  office  haa  been  declared  to  be  a  very  high  offense.*  It  is  of  course 
actionable  to  charge  a  candidate  for  office  with  having  committed  a 
crime.'  It  is  also  actionable  to  charge  falsely  and  maliciously  that 
a  candidate  made  certain  statements  which  if  they  had  been  made 
would  have  clearly  implied  ignorance  and  unfitness  for  office,*  or  to 
charge  him  with  having  championed  measures  opposed  to  the  moral 
interests  of  the  community,  such  a  charge  being  made  as  a  statement 
of  fact,  and  not  as  a  mere  opinion  or  inference  drawn  from  any 
specified  acts,*  or  to  make  against  him  other  accusations  involving 
moral  turpitude.^*  As  respects  politicians  or  political  managers, 
while  it  may  be  true  that  they  subject  themselves  to  the  ordinary 
criticism  incident  to  a  political  campaign,  scurrilous  attacks  on  the 

Mich.  661,  47  N.  W.  562,  21  A.  S.  R.  133,  86  Am.  Dee.  84;  Smith  y.  Bur- 

629,  11  L.R.A.  233.  rus,  106  Mo.  94,  16  S.  W.  881,  27  A. 

2.  Byers  v.  Martin,  2  Colo.  605,  25  S.  R.  329,  13  L.R.A.  59;  King  v. 
Am.  Rep.  755.  Root,  4  Wend.   (N.  Y.)   113,  21  Am. 

3.  Smallwood  v.  York,  163  Ky.  139,  Dec.  102;  Upton  v.  Hume,  24  Ore. 
173  S.  W.  380,  L.R.A.1915D  578  and  420,  33  Pac.  810,  41  A.  S.  R.  863  and 
note.  note,  21  L.R.A.  493;  Brewer  v.  Weak- 

4.  See  infra,  par.  101,  102,  103.  ley,  2  Overt.  (Tenn.)  99,  5  Am.  Dec. 

5.  Note:  86  Am.  Dec.  88.  656;   Sweeney  v.  Baker,  13  W.  Va* 

6.  Com.  V.  Clap,  4  Mass.  163,  3  Am.  158,  31  Am.  Rep.  757. 

Dec.  212.  Note:  3  British  Rul.  Cas.  485. 

7.  Star  Pub.  Co.  v.  Donahoe,  (Del.)       See  supra,  par.  5. 

58  Atl.  513,  65  L.R. A.  980 ;  Jones  v.  8.  Belknap  v.  Ball,  83  Mich.  583,  47 

Townsend,  21  Pla.  431,  58  Am.  Kep.  N.  W.  674,  21  A.  S.  R.  622,  11  LR.A. 

676   (charge  of  indictment  for  crime  72. 

held  libelous) ;  Bronson  v.  Bruce,  59  9.  Eikhoff  v.  Gilbert,  124  Mich.  353, 

Mich.  467,  26  N.  W.  671,  60  Am.  Rop.  83  N.  W.  110,  51  LR.A.  45L 

307 ;   Eikchoff  v.   Gilbert,   124  Mich.  10.  Black  v.  State  Co.,  93  8.  C.  467, 

353,  83  N.  W.  110,  51  L.R.A.  451 ;  77  S.  E.  51,  Ann.  Cas.  1914C  989. 

Aldrich  v.  Press  Printing  Co.,  9  !Minn. 
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character  of  such  persons  and  accusations  of  crime  against  them  have 
been  held  actionable.^^ 

Charges  Affecting  Ocev/pation  or  Employment 

45.  In  GeneraL — ^Imputations  affecting  persons  in  their  occupa- 
tions or  employment  may  be  actionable  either  by  reason  of  their 
defamatory  character,  or  because  of  their  being  a  malicious  inter- 
ference with  the  contract  rights  of  others.  The  latter  question  is 
discussed  elsewhere.*'  It  is  well  settled  that  false  words  which  tend 
to  prejudice 'the  person  spoken  of  in  his  occupation  or  employment 
are  actionable  without  proof  of  special  damage,  if  they  affect  him  in 
such  employment  in  a  manner  that  may,  as  a  necessary  consequence, 
or  does,  as  a  natural  consequence,  prevent  him  from  deriving  there- 
from that  pecuniary  reward  which,  probably,  otherwise  he  might 
have  obtained.**  Thus,  charges  of  neglect  of  duty,  or  of  acts  involv- 
ing moral  turpitude,  disloyalty,  or  crime,  and  charges  of  dismissal 
from  service  have  all  been  held  actionable.  A  charge  of  dismissal 
from  employment  for  carelessness  alone  has  been  held  susceptible 
of  a  libelous  meaning.**  Also,  a  charge  of  intimacy  with  a  person 
of  the  opposite  sex  has  been  held  libelous  when  directed  against  an 
employee.**  Again,  it  has  been  held  proper  to  submit  to  a  jury  the 
question  whether  or  not  a  newspaper  publication  to  the  effect  that 
a  former  employee  of  a  corporation  strangely  disappeared  and  was 
living  out  of  the  country  in  luxury  is  of  a  libelous  character.**  To 
publish  of  one  that  he  has  for  sevei^  years  owed  for  medical  services, 
and,  on  being  sued  therefor,  pleaded  the  statute  of  limitations,  has 
also  been  held  actionable,  when  the  charge  is  false  and  the  publication 
results  in  his  being  discharged  from  his  employment  and  so  losing 

• 

11.  Barr  v.  Moore,  87  Pa.  St.  385,  note  (actor  aocnsed  of  nngentlemanly 
30  Am.  Rep.  367 ;  Wood  v.  Boyle,  177  conduct) ;  Hayes  v.  Press  Co.,  127  Pa. 
Pa.  St.  620,  35  Atl.  863,  55  A.  S.  R.  St.  642,  18  Atl.  331,  14  A.  S.  R.  874, 
747.  5  L.R.A.  643;  Cooley  v.  Galyon,  lOd 

12.  See  Intb»ferencb,  vol.  15,  p.  Tenn.  1,  70  S.  W.  607,  97  A.  S.  R.  823, 
41.  60  L.R.A.  139. 

13.  Clark  v.  Goddard,  39  Ala.  164,  Notes:  116  A.  S.  R.  816;  9  Eng.  Rul. 
84  Am.  Dec.  777   (false  charge  that  Cas.  13. 

plaintiff  was  defendant's  apprentice  14.  Missouri  Pac.  Ry.  Co.  ▼.  Rich- 
and  warning  others  not  to  employ  mond,  73  Tex.  568,  11  S.  W.  555,  15 
him) ;  Obaugh  v.  Finn,  4  Ark.  110,  37  A.  S.  R.  794,  4  L.R.A.  480  (wherein 
Am.  Dec.  773  (plasterer  charged  with  the  question  of  privilege  was  involved), 
absconding) ;  Hardy  v.  Williamson,  86  16.  Collins  v.  Dispatch  Pub.  Co.,  152 
Ga.  551,  12  S.  E.  874,  22  A.  S.  R.  Pa.  St.  187,  25  Atl.  546,  34  A.  S.  R. 
479  (subordinate  engineer  charged  with  636. 

conspiracy  to  cheat) ;  Snyder  v.  Ful-      16.  Ptbbb  Pub.  Go.  v.  McDonald,  63 
ton,  34  Md.   128,  6  Am.  Rep.   314;  Fed.  238,  26  U.  S.  App.  167,  11  C.  C. 
Williams  v.  Davenport,  42  Minn.  393,   A,  155,  26  L.R.A.  531. 
44  N.  W.  311,  18  A.  S.  R.  519  and 
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his  means  of  support.^'  An  accusation  that  an  employee  is  dishonest 
is  clearly  actionable  per  se,  as  are  also  charges  of  disloyalty  to  one's 
employer,**  even  though  such  a  statement  is  accompanied  by  the 
qualification  that  the  conduct  of  the  employee  resulted  from  mental 
derangement  due  to  overwork.  *•  But  it  seems  that  where  a  plain- 
tiff claims  damages  for  the  loss  of  his  position  resulting  from  a  charge 
that  he  has  spoken  disrespectfully  of  his  chief,  he  must  show  that  the 
words  spoken  by  the  defendant  were  the  proximate  cause  of  his  dis- 
charge.**^ An  accusation  charging  an  employee  with  crime  is  clearly 
actionable.*  Statements  to  the  effect  that  an  employee  has  been  dis- 
missed from  the  service  of  his  employer  are  actionable,  it  seems,  even 
though  no  definite  statement  is  made  as  to  the  grounds  for  such 
dismissal.*  Thus,  a  statement  that  an  employee  was  discharged,  not 
for  a  trivial  offense,  and  not  for  the  cause  generally  assigned,  but 
for  good  cause  which  such  employee  knows,  and  which  the  speaker 
knows  and  could  tell,  if  necessary,  but  would  prefer  not  to,  is  action- 
able.* However,  it  is  well  settled  that  mere  silence  cannot  amount  to 
slander,  and  hence  an  employer  cannot  be  held  liable  as  for  libel  or 
slander  for  refusing  to  give  an  employee  who  has  quit  his  service  a 
clearance  card,  though  such  refusal  may,  and  probably  will,  prevent 
the  latter  from  obtaining  other  employment.* 

46.  Imputations  Affecting  Clergymen. — ^Although  the  acts  of  a 
clergyman  in  the  discharge  of  the  duties  of  his  office  are  a  proper 
subject  of  comment  in  the  public  press  for  which,  within  proper 
limits,  an  action  of  libel  will  not  lie,*  words  are  often  actionable  when 
spoken  of  a  clergyman  which  would  not  be  so  if  spoken  of  others, 
the  reason  for  this  distinction  between  clergymen  and  others  being 
that  as  respects  the  former  the  charge,  if  true,  might  be  a  ground 
of  degradation  or  deprivation  of  office.  To  be  actionable,  the  impu- 
tation must  be  such  as,  if  true,  would  tend  to  prove  a  clergyman  imfit 
to  continue  his  calling,  and,  therefore,  tend  more  or  less  directly  to 
proceedings  by  the  proper  authorities  to  silence  him.*  Charges 
against  clergymen  of  immorality  or  of  scandalous  and  grossly  im- 

c 

17.  Hollenbeck  v.  Riatine,   105  la.  Co.,  34  Cal.  48,  91  Am.  Dec.  672. 
488,  75  N.  W.  355,  67  A.  S.  R.  306.  3.  Pattison  v.  Gulf  Bag  Co.,  116  La. 

18.  Sunley  v.  Metropolitan  life  Ins.  963,  41  So.  224, 114  A.  S.  B.  570. 
Co.,  132  la.  123,  109  N.  W.  463,  12  4.  Cleveland,  etc.,  Ey.  Co.  v.  Jenk- 
L.R.A.(N.S.)  91.  ins,  174  111.  398,  51  N.  E.  811,  66  A.  S- 

19.  Moore  v.  Francis,  121  N.  Y.  R.  296,  62  L.R. A.  922;  New  York,  etc., 
199,  23  N.  E.  1127,  18  A.  S.  B.  810,  R.  R.  Co.  v.  Schafler,  65  Ohio  St.  414, 
8  L.R.A.  214.  62  N.  E.  1036,  87  A.  S.  E.  628,  62 

20.  Knight  v.  Blackford,  3  Mackey  L.R.A.  931. 

(D.  C.)  177,  51  Am.  Rep.  772.  Note:  4  L.R.A.(N.S.)  1092. 

1.  Hess  v.  Sparics,  44  Kan.  465,  24       See  Master  and  Servant. 

Pac.  979,  21  A.  S.  R.  300.  See  supra,  5.  Kios  v.  Zahorik,  113  la,  161,  84 
par.  5.  N.  W.  1046,  53  L.R.A.  235. 

2.  Maynard  v.  Firemen's  Fund  Ins.      6.  Note:  28  L.R.A.(N.S.)  152. 
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proper  conduct  have  in  numerons  instances  been  held  actionable  per 
se.^  For  example,  to  accuse  a  minister  of  being  so  low  that  he  cannot 
get  any  lower  and  to  declare  in  referring  to  him  that  "you  can't 
spoil  a  rotten  egg"  has  been  held  libelous.^  A  charge  of  drunkenness 
against  a  clergyman  is  actionable  without  a  colloquium  referring  to  his 
office  or  profession  and  without  proof  of  special  damage,*  as  stich 
words,  if  believed,  must  necessarily  deprive  him  of  that  respect, 
veneration  and  confidence  without  which  he  can  expect  no  hearers 
as  a  minister  of  the  gospel.*®  Charging  a  clergyman  with  untruth- 
fulness as,  for  example,  by  sending  him  a  telegram  calling  him  an 
unscrupulous  liar  has  been  held  actionable.**  So,  in  general,  charg- 
ing a  clergyman  with  profanity,  with  giving  way  to  violent  and 
unchristian  temper,  and  defaming  the  good  name  of  the  members 
of  the  church,  as  well  as  general  charges  of  unfitness  for  the  ministry, 
have  all  been  held  actionable.** 

47.  Imputktions  Affecting  Attorneys  at  Law. — It  is  well  settled  that 
any  statement  published  of  an  attorney  at  law  with  respect  to  his 
profession  is  actionable  if  it  tends  to  injure  or  disgrace  him  as  a 
member  of  his  profession.  Any  oral  or  written  words  which  impute 
to  him  the  want  of  the  requisite  qualifications  to  practice  law  or 
with  having  been  guilty  of  dishonest  or  improper  practices  in  the 
performance  of  his  duties  as  an  attorney  are  actionable  per  se.*'  Thus, 
the  following  among  other  charges  have  been  held  actionable:  a 
charge  that  an  attorney  is  a  disgrace  to  his  profession  as  a  lawyer, 
that  he  is  smooth,  tricky  and  dishonest ;  *^  an  accusation  of  disloyalty 
to  a  client's  interests;*^  an  assertion  that  an  attorney  has  made 
extortionate  charges,  or  that  he  is  a  drunkard ;  *^  charging  an  attorney. 

7.  Russell  V.  Washington  Post  Co.,  See  also  Readgate  v.  Roush,  61  Elan. 
31  App.  Cas.  (D.  C.)  277,  14  Ann.  480,  59  Pac.  1050,  48  L.R.A.  236  and 
Cas.  820.  note;  Shnrtleff  v.  Stevens,  51  Vt.  501, 

8.  Note:  20  Ann.  Cas.  719.  31   Am.   Rep.    698,    wherein   charges 

9.  Chaddoek  v.  Briggs,  13  Mass.  248,  against  clergymen  were  held  privileged. 
7  Am.  Dec.  137.  13.  Joynt  v.  Cycle  Trade  Pub.  Co., 

10.  Hyner  v.  Cowden.  27  Ohio  St.  [1904]  2  K.  B.  292,  73  L.  J.  K.  B. 
292,  22  Am.  Rep.  303;  McMillan  v.  752,  91  L.  T.  N.  S.  155,  3  British  Rul. 
Birch,  1  Bin,   (Pa.)  178,  2  Am.  Dec.  Cas.  467. 

426.  14.  Ingalls  v.  Morrissey,  154  Wis. 

Notes:  12  Am.  Dec.  46;  20  Ann.  632,  143  N.  W.  681,  Ann.  Cas.  1916D 
Cas.  719.  899. 

11.  Monson  v.  Lathrop,  96  Wis.  386,  15.  Hethering^on  v.  Sterry,  28  Kan. 
71  N.  W.  596,  65  A.  S.  R.  54.  426,  42  Am.  Rep.  169;  Riggs  v.  Den- 

12.  Cole  V.  Millspaugh,  111  Minn,  niston,  3  Johns.  Cas.  (N.  Y.)  198,  2 
159,  126  N.  W.  626,  137  A.  S.  R.  546,  Am.  Dec.  145  (charge  that  a  counselor 
20  Ann.  Cas.  717  and  note,  28  LJl.A.  offered  himself  as^a  witness  to  divulge 
(N.S.)  152  and  note.  secrets  of  client). 

Notes:  1  Am,  Dec.  448;  9  Eng.  Rul.  16.  Sanderson  v.  Caldwell,  45  N.  T. 
Cas.  12.  398,  6  Am.  Rep.  105. 
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with  presenting  a  bill  twice;  ^'  or  a  charge  that  disbarment  proceed- 
ings  have  been  instituted  against  him.^^  But  statements  which  do 
not  affect  the  person  in  question  in  his  professional  capacity  are 
obviously  not  actionable  as  imputations  affecting  him  in  his  vocation. 
For  example^  it  has  been  held  that  a  publication  that  an  attorney 
was  publicly  whipped  by  a  former  client  whom  he  had  insulted  does 
not  necessarily  tend  to  injure  him  in  his  profession  and  the  relation 
of  such  a  charge  to  his  profession  must  be  shown  to  make  the  same 
libelous  per  se.**  It  has  also  been  held  that  an  imputation  of  insol- 
vency against  a  solicitor  is  not  actionable  without  proof  of  special  dam- 
age, as  such  a  charge  is  not  reasonably  capable  of  being  construed  as 
conveying  an  imputation  on  the  plaintiff  in  his  business  as  a  solicitor.*^ 
A  mere  statement  that  an  attorney  has  moved  his  office  to  his  home 
to  save  expense  has  been  held  not  to  be  libelous.^ 

48.  Imputations  Affecting  Physicians^  Dentists,  Druggists,  etc. — 
Words  which  impute  to  a  physician  a  general  want  of  professional 
knowlerlge  or  skill  are  actionable  per  se  whether  spoken  or  written,* 
and  this  rule  applies  to  protect  others  pursuing  occupations  and 
pr()fc>5«ions  allied  to  medicine  and  surgery,  such  as  dentists,  drugj^sts 
and  midwives.*  The  following  charges  have  been  held  actionable: 
a  charge  that  a  physician  is  a  quack ;  *  charges  generally  of  a  want 
of  professional  ability  and  integrity ;  •  and  charges  of  malpractice.* 
It  has  been  held,  however,  that  to  charge  a  physician  with  malpractice 
in  a  particular  case  is  not  conclusively  libelous  in  itself,  if  untrue,  but 
that  it  is  for  the  jury  to  determine  whether  the  word  was  used  in  a 
general  and  actionable  sense. ^  It  has  been  held  that  where  a  city 
council  in  the  preamble  to  sl  city  ordinance  charges  physicians  in 
the  city  with  carelessness  and  negligence  in  the  discharge  of  their 
professional  duties,  such  publication  is  libelous  per  se.®  Moreover, 
in  several  instances,  charges  not  affecting  physicians  directly  in  their 

17.  Montgomery  v.  New  Era  Print.  Dutcher,  23  S.  D.  70,  120  N.  W.  772, 
Co.,  229  Pa.  St.  165,  78  Atl.  85,  Ann.  20  Ann.  Cas.  480  and  note. 

Cas.  1912A  375  and  note.  Notes:  1  Am.  Dec.  449 j  28  L.R.A. 

18.  Cowley  v.   Pulsifer,  137  Mass.  325;  9  Eng.  Rul.  Cas.  13. 
392,  50  Am.  Rep.  318.  3.  Note:  20  Ann.   Cas.  483. 

19.  Sherin  v.   Eastwood,  27  S.   D.  4.  White  v.  Carroll,  42  N.  Y.  161, 
312,  131  N.  W.  287,  Ann.  Cas.  1913D  1  Am.  Rep.  503. 

257.  *  6.  Krug  v.  Pitass,  162  N.  Y.  154,  56 

20.  Dauncey  v.  Holloway,  [1901]  2  N.  E.  526,  76  A.  S.  R.  317. 

K.  B.  441,  70  L.  J.  K.  B.  695,  49  W.  6.  Foster  v.  Scripps,  39  Mich.  376, 
R.  546,  84  L.  T.  N.  S.  649,  17  Times  33  Am.  Rep.  '403;  Quinby  v.  Minne- 
L.  Rep.  493,  3  British  Rul.  Cas.  54.  sota  Tribune  Co.,  38  Minn.  528,  38 
See  supra,  par.  36.  N.  W.  623,  8  A.  S.  R.  693. 

1.  Stewart    v.    Minnesota    Tribune      7.  Rodgers  v.  Kline,  56  Miss.  808, 
Co.,  40  Minn.  101,  ^41  N.  W.  457,  12  31  Am.  Rep.  389. 

A.  S.  R.  096.  8.  Mauk  v.  Brundage,  68  Ohio  St. 

2.  Purple  V.  Horton,  13  Wend.  (N.  89,  67  N.  E.  152,  62  L.R.A.  477. 
Y.)    9,    27    Am.    Dec.    167;    Rood    v. 

308 


17  R.  C.  h.  LIBEL  AND  SLANDER  §  4d 

professional  capacity  but  injurious  to  their  reputations  for  integrity 
have  been  held  actionable.*  For  example,  it  has  been  held  actionable 
to  accuse  a  physician  of  not  paying  his  debts/^  or  of  charging  twice 
for  the  same  services.**  Also,  pseudo  praise  directed  at  a  physician 
who  bad  condemned  the  advertising  schemes  of  other  members  of 
his  profession  has  been  held  actionable.*^  Denunciation  of  a  physician 
by  a  clergyman,  who  declared  that  the  physician  had  been  excom- 
municated  by  reason  of  a  second  marriage  and  that  persons  who 
employed  him  could  not  in  their  sickness  have  the  ministrations  of 
the  clergyman,  has  been  held  slanderous.**  The  refusal  by  an  apothe- 
cary to  jBU  prescriptions  for  a  physician  has,  however,  been  held  not 
to  render  the  former  responsible  in  damages,  although  the  rule  is 
otherwise  where  he  impugns  the  professional  capacity  of  the 
physician.**  ^ 

49.  Limitations  to  Recovery  for  Imputations  Affecting  Physi- 
cians.— Certain  limitations  on  the  right  of  physicians  to  recover  for 
imputations  affecting  them  must  be  noted.  Generally,  to  render 
words  spoken  or  written  of  and  concerning  a  physician  actionable 
per  se  as  being  injurious  to  him  professionally,  they  must  affect  him 
in  his  professional  character.  It  is  not  enough  that  the  language 
difj])ara.^es  him  generally,  or  that  his  general  reputation  is  thereby 
affected.^*  For  example,  a  charge  that  a  physician,  who  was  also 
coroner,  had  proceeded  to  hold  an  inquest  over  the  body  of  a  person 
who  eventually  was  found  to  be  alive  was  held  not  actionable  per  se, 
because  it  did  not  refer  to  his  professional  character.**  A  further 
limitation  is  that  the  person  in  question  must  be  practicing  his  pro- 
fession according  to  law,  and  if  he  is  not  doing  so,  but  is  practicing 
without  a  license,  when  a  license  is  required,  he  cannot  recover  dam- 
ages for  statements  alleged  to  have  injured  him  in  his  profession.  For 
example,  it  has  been  held  that  the  business  of  pretending  to  heal 
absent  patients  by  supernatural  powers  without  medicine  or  surgery 
is  fraudulent,  and  is  not  protected  by  the  law  against  libel,  one  claim- 
ing the  protection  of  the  law  for  such  a  business  having  the  burden 
of  showing  the  rationale  of  anything  therein  which  entitles  the 
business  to  protection.*'  In  reference  to  the  more  recently  recognized 
schools  of  medicine  and  surgery,  considerable  controversy  has  arisen. 

9.  Bnt  see  the  next  succeeding  para-  567,  25  N.  E.  74,  21  A.  8.  R.  474,  8 
grraph.  L.R.A.  524. 

10.  Zier  v.  Hofflin,  33  Minn.  66,  21       14,  TarleLon  v.  Lagarde,  46  La.  Ann. 
N.  W.  862,  63  Am.  Rep.  9.  1368,  16  So.  180,  49  A.  S.  R.  353,  26 

11.  Clemmons  v.  Danforth,  67  Vt.  L.R.A.  375  and  note. 

617,  32  Atl.  626,  48  A.  S.  R.  836.  15.  Note :  20  Ann.  Cas.  483. 

12.  Martin  v.  The  Picayune,  115  La.  16.  Purdy  v.  Rochester  Print.  Co., 
979,  40  So.  376,  4  L.R.A.(N.S.)   861  96  N.  Y.  372,  48  Am.  Rep.  632. 
and  note.  17.  Weltmer  v.  Bishop,  171  Mo.  110, 

13.  Morasse  v.   Brochu,   151   Mass.  71  S.  W.  167,  65  L.B.A.  584. 
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Though  at  one  time,  persons  practicing  the  homeopathic  system  of 
medicine  may  have  been  outside  the  limits  of  legally  recognized 
practitioners,  there  is  no  question  to-day  but  that  a  homeopathic 
physician  may  recover  for  words  defaming  him  in  his  profession 
where  the  legality  of  his  school  of  medicine  is  fully  recognized.^^  So 
also  a  person  engaged  in  the  regular  and  legitimate  practice  of 
osteopathy  is  entitled  to  the  same  remedies  as  practitioners  of  the 
other  systems.  ^* 

50.  Imputations  Affecting  School  Teachers. — ^Accusations  or  state- 
ments imputing  to  a  school  teacher  want  of  professional  capacity, 
immorality  or  unprofessional  conduct  are  clearly  actionable  per  se.** 
Charges  of  immorality  or  insinuations  of  past  misconduct  by  a 
teacher  with  the  pupils  of  a  school  in  which  he  formerly  taught  are 
clearly  actionable  per  se,  as  inflicting  injury  on  him  in  his  profession.* 
Gross  ridicule  heaped  on  a  teacher  has  also  been  held  libelous.  Thus, 
where  a  newspaper  article  represented  an  author  and  instructor  in  a 
university  as  illiterate,  uncultivated,  coarse,  and  vulgar,  with  sen- 
sational, absurd,  and  foolish  ideas,  and  stated  that  he  was  egotistical 
and  conceited  in  the  extreme,  and  made  himself  ridiculous  in  his 
method  of  instruction,  and  by  his  public  lectures,  such  article  was 
held  libelous.*  But  owing  to  the  public  nature  of  the  calling  of  a 
teacher,  he  is  not  entirely  exempt  from  criticism.  Thus,  it  has  been 
held  that  to  say  of  a  school  teacher  that  he  is  "noted,*'  though  in  an 
invidious  sense,  and,  referring  to  a  particular  district,  "has  done  more 
damage  and  less  good  than  any  other  teacher,"  and,  referring  to  his 
application  for  a  position  as  teacher  of  its  school,  "this  district  knows 
when  it  has  had  enough,  so  it  turned  the  gentleman  down/'  does  not 
impeach  him  in  any  of  those  qualities  which  are  essentials  of  an 
accomplished  teacher,  and  to  assail  which  falsely  is  libelous  per  se.' 

18.  White  V.  Carroll,  42  N.  Y.  161,  Notes:  Ann.  Cas.  1914A  1129;  9 
1  Am.  Rep.  503.  Eng.  Rul.  Cas.  13. 

Notes:  20  Ann.  Cas.  483;  Ann.  Cas.       See   also    Barry   v.   McCttllom,   81 

1912C  893.  Conn.  293,  70  AtL  1036,  129  A.  S.  R. 

19.  Lathrop  v.  Sundberg,  55  Wash.  215,  wherein  the  statement  was  privi- 
144,   104  Pac.  176,  25  L.R.A.(N.S.)  leged. 

381,  62  Wash.  136,  113  Pac.  574,  Ann.  1.  Spears  v.  McCoy,  155  Ky.  1,  169 

Cas.  1912C  891  and  note,  33  L.R.A.  S.  W.  610,  49  L.R^(N.S.)  1033  and 

(N.S.)  90.  note. 

20.  St.  James  Military  Academy  v.  2.  Triggs  v.  Sim  Printing,  etc., 
Gaiser,  125  Mo.  517,  28  S.  W.  851,  46  Ass'n,  179  N.  Y.  144,  71  N.  E.  739, 103 
A.  S.  R.  502,  28  L.R.A.  667  (charge  A.  S.  R.  841,  1  Ann.  Cas.  326,  66 
that  dancing  school  of  plaintiff  is  im-  L.R.A.  612. 

moral) ;  Price  v.  Conway,  134  Pa.  St.       3.  Paxton  v.  Woodward,  31  Mont. 
340,  19  Atl.  687,  19  A.  S.  R.  704,  8  195,  78  Pac.  216,  107  A.  S.  R.  416, 
L.R.A.  193  and  note  (teacher  of  short-  3  Ann.  Cas.  546* 
hand  charged  with  unprofessional  con- 
duct). 
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Other  Forms  of  DefaracUory  SiatemenU 

51.  Imputations  Actionable  When  Causing  Special  Damage. — ^In 

csertain  instances,  words  which  do  not  impute  conduct  to  another  of 
such  a  character  as  to  make  the  statement  in  question  actionable  per 
se  are  nevertheless  actionable  when  damage  results  therefrom  as  a 
natural  consequence,  or  by  reason  of  the  fact  that  such  result  was 
intended  to  be  brought  about.^  For  example,  a  charge  that  one  has 
owed  for  medical  services  and,  on  being  sued  therefor,  pleaded  the 
statute  of  limitations  has  been  held  actionable  where  the  charge  was 
false  and  resulted  in  the  loss  of  the  employment  and  means  of  sup- 
port of  the  person  referred  to.*  So  also  a  false  statement  that  the 
plaintiff  had  been  the  apprentice  of  the  defendant  was  held  action- 
able on  proof  of  loss  of  employment  as  a  result  of  such  utterance.^ 
A  charge  of  having  been  a  "striker''  appears  to  be  actionable  on  proof 
of  special  damage,^  as  does  also  an  accusation  of  having  deserted  the 
church  of  which  one  was  a  member  and  of  being  disloyal  thereto.® 
To  publish  of  a  merchant  that  he  has  given  a  mortgage  on  his  stock 
of  goods  is  another  accusation  which  appears  to  be  actionable  on  proof 
of  special  damage.*  And  the  filing  of  a  subcontractor's  lien  without 
authority  of  law  and  with  intent  to  injure  the  business  of  the  con- 
tractor has  been  held  to  constitute  an  actionable  libel  where  it  results 
in  damage  by  reason  of  loss  of  credit  and  customers. *•  However,  the 
conclusion  must  not  be  drawn  that  every  conceivable  statement  will 
give  rise  to  a  cause  of  action  on  proof  of  injury  to  another.  Where 
words  are  innocent  or  justifiable,  they  will  not  support  an  action, 
although  they  may  have  occasioned  some  special  damage,**  and  it 
has  been  said  that  in  per  quod  actions  it  is  not  only  necessary  to  show 
that  the  language  used  did  produce  actual  damage  but  it  must  also 
appear  that  such  language  was  defamatory  and  scandalous.**  Further- 
more, it  must  be  shown  that  the  words  in  question  were  the  cause 
of  the  special  damage  alleged  to  have  resulted.**  Hence,  where  one 
falsely  reports  to  third  persons  that  a  clerk  in  the  employ  of  the 
government  has  spoken  disrespectfully  of  his  chiefs  and  this  comes 

4.  Morasse  v.  Brochu,  151  Mass.  567,  45  L.R.A.  600. 
25  N.  E.  74,  21  A.  S.  R.  474,  8  L.R.A.       8.  Gough  v.  Goldsmith,  44  Wis.  262, 

524;  Trenton  Mat.  life,  etc.,  Ins.  Co.  28  Am.  Rep.  579. 
V.  Perrine,  23  N.  J.  L.  402,  57  Anu       9.  Dun  v.  Weintraub,  111  Ga.  416, 

Dec.    400;    Reynolds    v.    Bentley,    1  36  S.  E.  808,  50  L.R.A.  670. 
McMul.  L.   (S.  C.)   16,  36  Am.  Dec.       10.  Moore  v.  Rolin,  89  Va.  107,  15 

251.     See  sapra,  par.  4.  S.  E.  520,  16  L.R.A.  625  and  note. 

6.  HoUeni^eck  v.  Ristine,  105  la.  488,       11.  Mayrant  v.  Richardson,  1  Nott  & 

75  N.  W.  355,  67  A.  S.  R.  306.  McC.  (S.  C.)  347,  9  Am.  Dec.  707. 

6.  Lombard   v.   Lennox,   155  Mass.       12.  Knight  v.  Blackford,  3  Mackey 
70,  28  N.  B.  1125,  31  A.  S.  R.  628.  (D.  C.)  177,  51  Am.  Rep.  772. 

7.  Kansas  City,  etc.,  R.  R.   Co.  v.       13.  Newbold  v.  Bradstreet,  57  Md. 
Delaney,  102  Tenn.  289,  62  S.  W.  151,  38,  40  Am.  Rep.  426. 
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to  the  knowledge  of  the  latter,  wlio  discharges  the  derk  in  consequence, 
it  has  been  held  that  the  clerk  will  not  have  a  good  cause  of  action 
for  slander,  since  in  such  a  case  his  dismissal  from  office  is  not  the 
direct  and  immediate  consequence  of  the  representations  made  by 
the  defendants  to  third  persons  who  had  no  power  of  removal,  the 
\  repetition  of  the  slander,  and  not  the  original  utterance  of  it,  being 
the  immediate  and  proximate  cause  of  the  injury.^"* 

52.  Libel  of  Dead  Persons. — Certain  well  known  definitions  of  libel 
include,  as  one  form  of  the  same,  publications  'tending  to  blacken 
the  memory  of  the  dead.**  Under  the  Roman  law,  it  seems  that 
contemptuous  demeanor  towards  a  corpse  was  an  insult  to  the  heir 
of  the  deceased  and  that  an  action  would  lie  therefor.  The  rule  that 
an  heir  may  recover  for  a  libel  of  the  ancestor  does  not,  however,  seem 
to  have  gained  a  foothold  in  this  country.  Thus,  it  has  been  held 
that  a  mother  cannot  recover  damages  for  a  libelous  publication  about 
her  deceased  son,  because  no  injury  results  thereby  to  the  estate  of  the 
deceased.**  But,  by  statute  in  certain  jurisdictions,  it  is  made  a  crime 
maliciously  to  blacken  or  vilify  the  memory  of  one  who  is  dead  by  a 
libelous  publication  tending  to  scandalize  or  provoke  his  surviving 
relatives  or  friends. 

ITT.  Construction  op  Statements 

53.  In  General. — There  are  now  certain  well  settled  rules  of  con- 
struction in  reference  to  the  determination  of  the  defamatory  char- 
acter of  written  or  oral  words.  In  the  first  place,  the  old  rule  that 
words  are  to  be  taken  in  mitiori  sensu,  that  is,  in  their  milder  senso, 
in  determining  their  actionable  character,  has  long  since  been  aban- 
doned.*^ The  former  strictness  of  the  English  law,  requiring  that 
a  charge,  to  be  slanderous,  must  be  uttered  with  the  technical  precision 
of  an  indictment  is  no  longer  law.*®  Now,  words  are  to  be  taken  not 
in  their  mildest  or  most  grievous  sense,  but  in  that  sense  in  which 
they  would  be  understood  by  those  who  heard  or  read  them.**  The 
ordinary  signification  in  popular  parlance  of  the  statement  made  is 
the  vital  question  in  each  case,  or,  in  other  words,  it  is  a  question 

14.  Ejaigbt  v.  Blackford,  3  Mackey  note;  Pittsburgh,  eto.,  Pass.  Ry.  Co. 
(D.  C.)  177,  51  Am.  Rep.  772.  v.  McCurdy,  114  Pa.  St.  654,  8  AtL 

15.  Com.  V.   Clap,  4  Mass.  163,  3  230,  60  Am.  Rep.  363. 

Am.  Dec.  212.  18.  World  Pub.   Co.  ▼.  Mullen,  43 

16.  Bradt  v.  New  Nonpariel  Co.,  108  Neb.  126,  61  N.  W.  108,  47  A.  S.  R 
la.  449,  79  N.  W.  122,  45  L.R.A.  681.  737. 

17.  Stalliners   v.    Ne^onan,   26   Ala.       Note:  1  A™.  Dec.  10. 

300,  62  Am.  Dec.  723;  Beers  V.  Strong,  19.  Stallings  v.  Newman,  26  Ala. 
Kirby  (Conn.)  19,  1  Am.  Dec.  10  and  300,  62  Am.  Dec.  723;  Watson  v. 
note;  Little  v.  Barlow,  2G  Ga.  423,  71  McCarthy,  2  Ga.  57,  46  Am.  Dec.  380; 
Am.  Dec.  219;  Cbaddock  v.  Briggs,  Proctor  v.  Owens,  18  Ind.  21,  81  Am. 
13   Mass.  248,  7   Am.   Dec.   137   and  Dec  341;  Wimer  v.  Allbaugh,  78  la. 
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of  the  natural  and  obvious  meaning  of  the  words  uaed.*^  For  example, 
it  has  been  held  that  the  fact  that  persons  knowing  a  woman  con- 
cerning whom  an  article  is  published  will  not  understand  it  in  any 
other  than  an  innocent  sense  does  not  prevent  its  being  libelous  if  it 
was  such  that  persons  unacquainted  with  her  would  understand  there- 
from that  she  was  a  person  of  low  character  and  guilty  of  improper 
and  immoral  conduct.^ 

54.  Consideration  of  Surrounding  Circumstances. — ^In  arriving  at 
the  sense  in  which  defamatory  language  is  employed,  it  is  proper 
and  necessary  to  consider  the  circumstances  surrounding  its  publica- 
tion and  the  entire  language  used.'  Even  though  the  plaintiff  desires, 
he  cannot  confine  his  action  to  a  certain  portion  of  a  statement  which 
the  defendant  has  made,  but  the  latter  may  demand  that  the  entire 
conversation  be  considered  in  determining  whether  or  not  a  portion 
thereof  is  actionable.*  In  many  instances,  words  which  are  harm- 
less in  themselves  may  be  actionable  in  the  light  of  surrounding 
circumstances.*  On  the  other  hand,  words  which  are  apparently 
actionable  in  themselves  may  be  rendered  not  actionable  by  the  sur- 

79,  42  N.  W.  687,  16  A.  8.  B.  422;  1.  Erwin  v.  Record  Pub.  Co.,  154 

Hume  V.  Arrasmith,  1  Bibb  (Ky.)  165,  Cal.  79,  97  Pac.  21,  18  L.B.A.(N.S.) 

4  Am.  Dec.  626;  McGbwan  v.  Manifee,  622  and  note. 

7  T.  B.  Men.  (Ky.)  314,  18  Am.  Dec.  2.  Ausman  v.  Veal,  10  Ind.  366,  71 

178;   Jamigan  v.  Fleming,  43  Miss.  Am.  Dec.  331;  Harrison  v.  Findley, 

710,5Am.  Rep.  514;  Eifert  V.Sawyer,  23  Ind.  265,  85  Am.  Dec.  456;  Brite 

2  Nott  &  McC.  (S.  C.)  511,  10  Am.  v.  GUI,  2  T.  B.  Men.   (Ky.)    65,  15 

Dec.   633;   Ingalls  v.  Morrissey,*  154  Am.  Dec.  122;  Dedway  v.  Powell,  4 

Wis.  632,  143  N.  W.  681,  Ann.  Cas.  Bush    (Ky.)    77,   96   Am.   Dec.   283; 

1915D  899.  Peterson  v.  Sentman,  37  Md.  140,  11 

Note:  1  Am.  Dee.  260.  Am.  Rep.  534;  Pazton  v.  Woodward, 

20.  Pollard  v.  Lyon,  91  U.  8.  225,  31  Mont.  195,  78  Pac.  215, 107  A.  S.  R. 

23  U.   S.    (L.  ed.)    308;  Edwards  v.  416,  3  Ann.  Cas.  546;  Norton  v.  Ladd, 

San  Jose  Printing,  etc.,  Soc,  99  Cal.  5  N.  H.  203,  20  Am.  Dec.  573 ;  Sander- 

431,  34  Pae.   128,  37  A.   S.  R.  70;  son  v.  Caldwell,  45  N.  Y.  398,  6  Am. 

little  V.  Barlow,  26  Gfa.  423,  71  Am.  Rep.  105 ;  Thompson  v.  Lusk,  2  Watts 

Dec.    219;    Harrison   v.   Findley,    23  (Pa.)  17,  26  Am.  Dec.  91;  Pittock  v. 

Ind.   265,   85   Am.   Dec.   456;   Logan  O'Neil,  63  Pa.  St.  253?  3  Am.  Rep. 

V.  Steele,  1  Bibb   (Ky.)   593,  4  Am.  544;  Pittsburgh,  etc..  Pass.  R.  Co.  v. 

Dec.  659 ;  Chaddock  v.  Briggs,  13  Mass.  McCurdy,  114  Pa..  St.  554,  8  Atl.  230, 

248,   7    Am.    Dec.    137;    Goodrich    v.  GO  Am.  Rep.  363. 

Hooper,  97  Mass.  1,  93  Am.  Dec.  49;  Note:  116  A.  S.  R.  807. 

St.  James  Military  Academy  v.  Gaiser,  3.  Bathrick  v.  Detroit  Post,  etc.,  Co., 

125  Mo.  517,  28  S.  W.  851,  46  A.  S.  50  Mich.  629,  16  N.  W.  172,  46  Am. 

R.  502.  28  L.R.A.  667;  World  Pub.  Rep.  63. 

Co.  V.  Mullen,  43  Neb.  126,  61  N.  W.  4.  Pavesich  v.  New  England  Mut. 

108,  47  A.  S.  R.  737 ;  Ogden  v.  Riley,  Life  Ins.  Co.,  122  Ga.  190,  50  S.  E. 

14  N.  J.  L.  186,  25  Am.  Dec.  513  and  68,  106  A.  S.  R.  104,  2  Ann.  Cas.  561, 

note;  Hamilton  v.  Dent,  2  N.  C.  116,  69  L.R.A.  101;  McAllister  v.  Detroit 

1  Am.  Dec.  552;  Kaucher  v.  Blinn,  Free  Press  Co.,  76  Mich.  338,  43  N. 

29   Ohio   St.   62,  23  Am.   Rep.   727;  W.  431,  15   A.  S.  R.  318;  Bigley  v. 

Adams    v.    Lawson,    17    Grat.    (Va.)  Nationd   Fidelity,  etc.,   Co.,   94  Neb. 

250,  S4  Am.  Dec.  455.  813,  144  N.  W.  810,  50  L.R.A. (N.S.) 
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rounding  drcumstances.^  It  has  been  held  that  slanderous  words 
may  be  retracted  or  so  qualified  and  explained  as  not  to  convey  a 
slanderous  meaning,  and  where  such  retraction,  qualification,  or 
explanation  is  made  at  the  time  of  the  speaking  of  such  words,  or 
before  the  separation  of  the  persons  who  heard  tibem,  the  words  will 
not  be  actionable.*  Apparently  the  test  in  such  cases  is  as  to  whether 
or  not  the  qualifying  words  form  a  part  of  the  same  conversation  or 
res  gestae.  Where  part  of  a  conversation  is  proved,  the  adverse  party 
is  entitled  to  the  whole  of  it;  but  he  is  not  entitled  to  prove  other  con- 
versations with  the  same  parties,  about  the  same  time,  qualifying  or 
explaining  the  conversation.^  Where  it  is  alleged  that  certain  parts 
of  a  pamphlet  are  libelous,  the  other  parts  are  to  be  considered  in 
determining  its  defamatory  character;^  and  the  place  and  position 
of  an  item  in  a  newspaper  may  be  considered  in  determining  its 
libelous  character.*  This  rule  requiring  the  taking  into  account  of 
surrounding  circumstances  is  particularly  important  in  cases  wherein 
the  words  in  controversy  are  of  doubtful  meaning.*^  As  a  qualifica- 
tion of  this  general  principle,  however,  it  has  been  declared  that 
attending  circumstances  which  were  unknown  to  the  hearers  cannot 
be  considered.**  But  where  malice  and  intent  are  deemed  essential 
elements  to  an  action,  as,  for  example,  where  a  charge  of  crime  is 
made,  it  has  been*  held  that  words,  actionable  in  themselves,  may  be 
rendered  nonactionable  by  accompanying  explanations,  even  though 
there  were  some  present  who  did  not  hear  the  explanations  which 
accompanied  their  utterance.** 

55.  Charges  Hade  Indirectly. — To  render  a  defamatory  statement 
actionable,  it  is  not  necessary  that  the  charge  be  made  in  a  direct, 
positive  and  open  manner.**  A  mere  expression  of  opinion  or  of  a 
suspicion  may  be  actionable.**  For  example,  saying  "I  have  every 
reason  to  believe"  or  "I  believe"  that  the  plaintiff  has  committed  a 
crime  is  actionable  even  though  it  is  not  a  positive  assertion.**  So 
also  the  fact  that  a  newspaper  publisher  begins  a  defamatory  state- 

# 
1040;    Van    Vechten    v.    Hopkios,    5       10.  Pazton  v.  Woodward,  31  Mont. 
Johns.  (N.  Y.)  211,  4  Am.  Dec.  339.       195,  78  Pac.  215,  107.  A.  S.  R.  416, 

5.  Yakavicze  v.  Valentukevicious,  84   3  Ann.  Cas.  546. 

Conn.  350,  80  Atl.  94,  Ann.  Cas.  19120  11.  Greer  v.  White,  90  Axk.  117, 118 

12G4;  Fawsett  v.  Clark,  48  Md.  494,  S.  W.  258,  17  Ann.  Caa.  270. 

30  Am.  Ptep.  481.  12.  Shecut  v.  McDowell,  3  Brev.  (S. 

6.  Trabue  v.  Mays,  3  Dana   (Ky.)  C.)  38,  5  Am.  Dec.  536. 

138,  28  Am.  Dec.  61.  13.  Waters  v.  Jones,  3  Port.  (Ala.) 

7.  Hatch  V.  Potter,  2  Gilman  (111.)    442,  29  Am.  Dec.  261;  Rice  v.  Sim- 
725,  43  Am.  Doc.  88  and  note.  mons,  2  Harr.  (Del.)  417,  31  Am.  Dec. 

8.  Morehead   v.   Jones,   2   B.   Mon.  766. 

(Ky.)  210,  36  Am.  Dec.  (500.  14.  McGowan  v.  Manifee,  7  T.  B. 

9.  Zier  V.  Hofllin,  33  .Alinn.  66,  21  Mon.  (Ky.)  314,  18  Am.  Dec.  178. 
N.  W.  802,  53  Am.  Rep.  9  (item  placed  15.  Logan  v.  Steple,  1  Bibb.   (Ky.) 
in  "dead  head"  colimm).  593,  4  Am.  Dec.  659. 
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ment  with  the  words,  "it  is  alleged,"  does  not  deprive  such  statement 
of  its  actionable  character.^^  A  mere  insinuation  is  as  actionable  as 
a  positive  assertion,  if  the  meaning  is  plain/'  and  it  has  been  held 
repeatedly  that  the  putting  of  the  words  in  the  form  of  a  question 
will  in  no  wise  reduce  the  liability  of  the  defendant.*®  Likewise 
words  may  be  defamatory  when  employed  ironically,**  or  by  way 
of  comparison,*®  and  the  fact  that  the  words  used  are  regarded  as 
slang  does  not  render  them  any  the  less  defamatory,  when  such  words, 
in  the  locality  used,  are  given  a  meaning  which  makes  them  action- 
able.* 

IV.  Publication 

56.  In  General. — ^Defamatory  words,  uttered  only  to  the  person 
concerning  whom  they  are  spoken,  no  one  else  being  present  or  within 
hearing,  are  not  actionable,  because  it  is  necessary  as  an  invariable 
rule  that  there  be  a  publication  of  defamatory  words  to  some  one 
other  than  the  person  defamed  to  render  the  same  actionable.*  The 
same  principle  applies  to  written  or  printed  words,  in  that  they  are 
not  regarded  as  published,  in  the  sense  that  will  support,  a  civil, action, 
where  the  instrument  containing  them  reaches  the  person .  only  of 
whom  they  are  written.*  A  second  fundamental  principle  in  regard 
to  the  publication  of  defamatory  matter  is  that  it  is  not  necessary 
in  matters  of  libel  or  slander  that  the  defamation  should  be  made 
known  to  the  public  generally,  or  even  to  a  considerable  number  of 
persons.  It  is  sufficient  if  it  be  communicated  to  only  one  person 
other  than  the  person  defamed,^  and  such  a  pubUcation  suffices  even 
tliough  such  person  does  not  believe  what  is  said  of  the  person  de- 
famed, at  least  when  the  words  are  uttered  maliciously.*  This  is 
true  for  the  reason  that  the  injury  to  the  reputation  of  the  plaintiff 

16.  Lnndin  v.  Post  Pub.   Co.,  217  442,  29  Am.  Dec.  26L 

Mass.  213,  104  N.  E.  480,  52  L.B.A.  1.  State  v.  Sheridan,  14  Idaho  222, 

(N.S.)  207.  93   Pac.   656,   15   L.R.A.(N.S.)    497; 

17.  Nye  v.  Otis,  8  Mass.  122,  5  Am.  Miles  v.  Vanhom,  17  Ind.  245,  79  Am. 
Dec.  79;  Adams  v.  Lawson,  17  Grat.  Dec.  477. 

(Va.)  250,  94  Am.  Dec.  455;  Posnett  2.  Sheffill  v.  Van  Deusen,  13  Gray 
V.  Marhle,  62  Vt.  481,  20  Atl.  813,  22  (Mass.)  304,  74  Am.  Dec.  632  and 
A.  S.  R.  126,  11  L.R.A.  162.  note. 

18.  Wofford  V.  Meeks,  129  Ala.  349,       3.  Fonville  v.  McNease,  Dud.  L.  (S. 
30  So.  625,  87  A.  S.  R.  Q6,  55  L.R.A.   C.)  303,  31  Am.  Dec.  556. 

214;  Hess  v.  Sparks,  44  Kan.  465,  24  4.  Jozsa  v.  Moroney,  125  La.  813, 
Pac.  979,  21  A.  S.  R.  300;  Johnson  51  So.  908,  19  Ann.  Gas.  1193,  27 
V.  St.  Louis  Dispatch  Co.,  65  Mo.  539,  L.R.A.(N.S.)  1041;  Swindle  v.  State, 
27  i^jn.  Rep.  293.  2   Yerg.    (Tenn.)    581,   24   Am.   Dec. 

Note:  116  A.  S.  R.  808.  515;  Adams  v.  Lawson,  17  Grat.  (Va.) 

19.  Knapp  v.  Fuller,  55  Vt  311,  45  250,  94  Am.  Dec.  455  and  note. 

Am.  Rep.  618.  5.  Markham    v.    Russell,    12    Allen 

20.  Waters  v.  Jones,  3  Port.  (Ala.)    (Mass.)  573,  90  Am.  Dec.  169. 
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is  not  the  sole  element  of  injury,  and  the  jury  has  a  riglit  to  consider 
also  the  mental  suiBFering  of  the  person  slandered.*  The  fact  that 
the  defendant  communicated  the  defamatory  words  to  but  one  person, 
and  even  then  accompanied  the  communication  with  an  injunction 
of  secrecy,  will  not  prevent  his  utterance  from  being  actionable.' 
However,  the  fact  that  the  words  charged  have  been  spoken  to  but  one 
peraon,  and  that  person  an  intimate  friend,  may  be  received  in  evi- 
dence as  tending  to  disprove  malice.®  An  exception  has  been  recog- 
nized to  the  rule  that  the  utterance  of  deifamatory  words  to  a  single 
.  person  constitutes  publication,  in  the  case  of  a  communication  from 
a  husband  to  his  wife,  when  not  made  in  the  known  presence  of  a 
third  person.  Such  communication  has  been  held  an  insufficient 
publication,  on  the  ground  that  the  act  of  talking  to  one's  wife  differs 
but  little  from  talking  to  one's  self,  or  "thinking  aloud."  •  But 
defamatory  words  spoken  of  and  to  the  wife  by  a  third  person  in  the 
presence  of  the  husband  only  constitutas  a  publication. *<*  Moreover, 
if  a  person  compose^  a  libel  and  sends  it  to  his  agent  to  be  read  by 
him  and  it  reaches  its  destination  and  is  read  by  such  agent,  there 
is  a  sufficient  publication  to  support  an  action  despite  the  fact  that 
it  never  reaches  the  hands  or  knowledge  of  any  other  person.^^  But 
it  is  obvious  that,  as  a  rule,  the  words  uttered  must  not  only  be  started 
on  their  way  by  the  speaker,  but  that  some  person  must  have  heard 
and  understood  them.  For  example,  words  spoken  in  a  foreign 
language  must  have  been  heard  and  understood  by  at  least  one  person 
other  than  the  speaker  to  make  them  actionable.** 

57.  Publication  by  Means  of  Letter  or  Post  Card. — The  mere  send- 
ing of  a  letter  containing  defamatory  matter  through  the  mails  to  the 
person  defamed  thereby  does  not  amount  to  a  publication  thereof 
so  as  to  constitute  libel,**  except  in  criminal  cases.**  In  a  civil  action, 
therefore,  to  constitute  a  libel  a  letter  containing  defamatory  matter 
must  not  only  be  mailed  but  must  be  received.**    The  mere  sending 

6.  Smiddy  v.  Pearlstein,  201  Mass.  55  Mich.  224,  21  N.  W.  324,  54  Am. 
246,  87  N.  E.  572,  131  A.  S.  B.  397.  Rep.  372. 

7.  McGowan   v.   Manifee,   7   T.   B.       12.  K v.  H ,  20  Wis. 

Mon.    (Ky.)    314,  18  Am.  Dec.   178;  239,  91  Am.  Dec.  397. 

Byam  v.  Collins,  111  N,  Y.  143,  19  13.  Spaits  v.  Poundstone,  87  Ind. 
N.  E.  75,  7  A.  S.  R.  726,  2  L.R.A.  522,  44  Am.  Rep,  773;  Lyon  v.  Lash, 
129;  Cotulla  v.  Kerr,  74  Tex.  89,  11  74  Kan.  745,  88  Pac.  262,  11  Ann. 
S.  W.  1058,  15  A.  S.  R.  819.  Cas.     424     and     note;     Gambrill     v. 

8.  Stallings  v.  Newman,  26  Ala.  300,  Scbooley,  93  Md.  48,  48  All.  730,  S6 
62  Am.  Dec.  723.  A.  S.  R.  414  and  note,  52  L.R.A.  87; 

9.  Sesler  v.  Montgomery,  78  Cal.  Rumney  v.  Worthley,  186  Mass.  144, 
486,  21  Pac.  185,  12  A.  S.  R.  76,  3  71  N.  *E.  316,  1  Ann.  Cas.  189  and 
L.R.A.  653.  note. 

10.  Lnick  v.  Driscoll,  13  Ind.  App.       14.  See  infra,  par.  225. 

279,  41  N.  E.  463,  55  A.  S.  R.  224.  15.  McCarlie  v.  Atkinson,  77  Miss. 

11.  Bacon  v.  Michigan  Cent.  R.  Co.,  594,  27  So.  641,  78  A.  S.  R.  540. 
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of  defamatory  matter  through  the  mails  may,  however,  amount  to  a 
violation  of  the  criminal  statutes  relating  to  misuse  of  the  mails.^* 
As  a  matter  of  evidence  it  has  been  held  that  the  publication  of  a 
libel  written  on  a  post  card  is  proved  by  the  testimony  of  the  mail 
carrier  and  of  the  addressee  that  the  latter  received  it  through  the 
mails.^^  But  if  a  post  card  contains  no  indication  that  the  statements 
written  thereon  refer  to  the  plaintiff  and  it  is  not  understood  by 
persons  through  whose  hands  it  passes  to  refer  to  the  plaintiff,  it  has 
been  held  that  proof  of  publication  is  insufficient^^  On  the  same 
principle  as  that  on  which  defamatory  matter  placed  on  a  post  card 
has  been  held  actionable,  to  wit,  that  the  words  are  exposed  to  public 
gaze  and  may  be  seen  without  the  breaking  of  any  seal,  it  has  been 
held  libelous  to  send  through  the  mails  an  envelope  with  defamatory 
matter,  such  as  the  words  "Bad  Debt  Collective  Agency,'^  or  the  name 
of  an  organization  for  the  collection  of  bad  debts,  printed  on  the 
outside  thereof.**  Although  sending  a  libelous  letter  through  the 
mail  to  the  person  libeled,  with  no  reason  to  suppose  that  it  will  be 
opened  and  read  by  any  one  else  before  he  has  received  and  read  it, 
is  not  a  publication  which  will  support  a  civil  action  for  libel,  if  the 
writer  has  good  reason  to  believe  that  the  letter  is  hkely  to  be  opened 
by  an  authorized  person  other  than  the  addressee,  the  sending  by 
mail  is  a  publication.**  Clearly,  one  who  sends  a  defamatorj^  letter 
to  another  and  then  orally  states  what  its  contents  are  to  third  per- 
sons has  rendered  himself  liable  either  for  slander  or  libel,  as  such 
conduct  constitutes  a  publication  of  the  letter  and  therefore  an  action 
of  libel  may  be  maintained  thereon  against  the  sender.^ 

58.  Pablication  by  Means  of  Telegram. — It  is  clear  that  the  writ^ 
ing  of  a  libelous  telegraphic  message  and  the  delivery  of  it  to  a 
telegraph  company  for  transmission  constitute  a  publication  thereof 
by  the  sender.*  It  is  also  clear  that  if  there  is  nothing  defamatory 
on  the  face  of  the  message,  the  telegraph  company  is  not  liable  for 
the  innocent  transmission  thereof,  particularly  in  view  of  the  legal 
duty  resting  on  the  company  to  transmit  messages  rightfully  tendered 
to  it  for  transmission.*    As  respects  telegraphic  messages  libelous  on 

16.  Note:  68  A.  8.  R.  603.    See  also  395,  16  S.  W.  604,  27  A.  S.  R.  361, 
Post  Offiob.  13  L.R.A.  419;  Muetze  v.  Tuteur,  77 

17.  Logan  v.  Hodges,  146  N.  C.  38,  Wis.  236,  46  N.  W.  123,  20  A.  8.  R. 
59  8.  E.  349, 14  Ann.  Cas.  103.    (This  115,  9  L.R.A.  86. 

decision  ia  based  pfMy.  at  least  on  20.  Rumney  v.  Worthley,  186  Mass. 

the  federal  statute  prohibiting  under  144,  71  N.  E.  316,  1  Ann.  Cas.  189 

severe  penalties  the  mailing  of  post  and  note, 

cards  containing  defamatory  matter.)  1.  Adams  v.  Lawson,  17  Grat.  (Va.) 

18.  Sadgiove  v.  Hole,  11901]  2  K.  250,  94  Am.  Dec.  455  and  note. 

B.  1,  70  L.  J.  K.  B.  455,  49  W.  R.  473,       2.  Monson  ^,  Lathrop,  96  Wis.  386, 
84  L.  T.  N.  S.  647,  17  Times  L.  Rep.  71  N.  W.  596,  65  A.  8.  R.  54. 
332, 1  British  Rnl.  Cas.  459  and  note.  Note :  1  British  Rul.  Cas.  466. 

19.  State   V.   Armstrong,    106    Mo.       3.  Grisham  v.  Western  Union  TeL 
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their  face,  however,  divergent  views  have  been  entertained  as  to 
whether  or  not  the  sending  of  such  a  telegram  amounts  to  a  publica- 
tion by  the  telegraph  company  so  as  to  make  it  liable  therefor  in 
damages  to  the  injured  person.  According  to  some  courts  a  telegraph 
company  is  liable  in  an  action  for  libel  for  the  transmission  of  a 
message  which  is  clearly  libelous  on  its  face.*  On  the  other  hand,  it 
has  been  held  that  the  reception,  handling,  and  delivery  of  a  libelous 
telegram  by  the  agents  of  a  telegraph  company  do  not  constitute  a 
libel  on  the  part  of  the  company,  but  the  publication  is  solely  by 
the  one  depositing  the  message  for  transmission,  this  view  being  based 
largely  on  the  absence  of  malice  on  the  part  of  the  company  and  its 
agents,  who,  in  the  handling  of  a  message  as  a  mere  matter  of  routine, 
in  many  cases  acquire  no  particular  knowledge  of  the  contents  thereof.* 
There  is,  however,  no  merit  in  an  objection  that  it  does  not  constitute 
a  publication  of  a  libelous  message  to  transmit  it  over  the  telegraph 
wires  by  means  of  sound,  and  a  claim  that  such  transmission  is  in 
the  nature  of  an  oral  and  not  of  a  written  transmission  is  not  good.* 

59.  Publication  by  Dictation  to  Stenographer. — The  authorities  are 
not  in  accord  as  to  whether  or  not  the  mere  dictation  of  a  defamatory 
communication  to  a  stenographer  constitutes  such  a  publication  thereof 
as  to  make  the  person  dictating  it  liable  for  libel  or  slander.  The  rule 
established  by  early  English  authorities  to  which  many  courts  in  the 
United  States  have  adhered  strictly  is  that  the  dictation  of  a  letter 
to  a  stenographer  is  virtually  the  same  as  publication  to  a  perfect 
stranger,  the  view  taken  being  that  the  necessities  or  luxuries  of 
business  cannot  alter  the  English  law.  In  accordance  with  this 
notion  it  has  been  held  that  the  dictation  of  a  libelous  letter  to  a 
confidential  shorthand  writer  and  the  copying  of  it  by  him  on  a 
typewriting  machine,  after  which  it  is  signed  by  the  person  dictating 
it,  is  a  publication  of  its  contents,  so  as  to  entitle  the  person  to  whom 
it  is  addressed  to  maintain  either  libel  or  slander  on  it,  although  there 
is  no  communication  of  its  contents  to  any  other  person.'  More 
recently,  however,  it  has  been  held  in  England  that  where  a  letter 
containing  defamatory  statements  is  written  on  a  privileged  occasion 
the  privilege  covers  its  dictation  to  a  stenographer  for  transcription, 
provided  the  dictation  is  in  the  reasonable  and  ordinary  course  of 

Co.,  238  Mo.  480,  142  S.  W.  271,  Ann.  sage,  see  infra,  par.  204. 
Cas.  1913 A  535,  37  L.R.A.(N.S.)  861       5.  Western  Union  Tel.  Co.  v.  Cash- 
and  note.  man,  149  Fed.  367,  81  C.  C.  A.  5,  9 

4.  Peterson  ▼.  Western  Union  Tel.  Ann.  Cas.  693  and  note,  9  L.R. A.  (N.S.) 
Co.,  72  Minn.  41,  74  N.  W.  1022,  71    140  and  note. 
A.  S.  R.  461,  40  L.R.A.  661,  75  Minn.       6.  Note:  9  Ann.  Caa.  698. 
368,  77  N.  W.  985,  74.  A.  S.  R.  502,       7.  Gambrfll  v.  Schooley,  93  Md.  48. 
43  L.R.A.  581.    As  to  the  liability  of  48  Atl.  730,  86  A.  S.  R.  414,  52  L.R.A. 
a    telegraph    company    for    punitive   87. 
damages  for  sending  a  libelous  mes- 
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business.^  And  in  this  country;  it  has  been  held  that  the  dictation  of 
a  letter  by  a  manager  of  a  corporation  to  a  stenographer  in  the  employ 
of  the  corporation  is  not  a  publication,  on  the  ground  that  the  manager 
and  the  stenographer  were  engaged  in  the  performance  of  a  duty  for 
a  common  master  and  that  the  stenographer  was  therefore  not  to  be 
regarded  as  a  third  person.*  In  the  later  decisions,  however,  much 
stress  seems  to  be  laid  on  the  distinction  between  the  communication 
of  matters  which  arise  in  the  ordinary  course  of  business  and  those 
which  do  not.  Thus,  it  has  been  held  that,  where  the  manager  of  a 
corporation  hands  to  a  stenographer,  to  be  typewritten,  a  draft  letter 
written  in  the  interest  of  tje  company,  but  unconnected  with  its 
ordinary  business,  and  containing  defamatory  statements,  the  com- 
munication of  the  contents  of  the  letter  to  the  stenographer  is  not 
privileged  and  there  is  a  publication  of  the  libel  for  which  the  cor-  * 
poration  is  liable.  ^^ 

60.  Repetition  or  Republication. — ^There  are  numerous  authori- 
ties, most  of  them  of  early  date,  to  the  effect  that  one  who  hears  a 
slander  has  a  legal  right  to  repeat  it,  if  he  does  so  in  the  same  words, 
and  at  the  same  time  gives  his  authority  for  the  statement,  because  of 
the  rebuttal  of  any  presumption  of  malice  in  such  cases.^^  On  this 
early  doctrine,  however,  various  limitations  were  imposed  by  different 
courts,  as,  for  example,  that  the  authority  mentioned  for  the  state-. 
ment  must  be  such  as  would  induce  reasonable  belief,^*  or  that  the 
name  of  a  responsible  person  against  whom  the  injured  party  might 
bring  his  action  must  be  mentioned  as  author.**  Moreover,  it  seems 
that  if  the  authority  of  another  was  used  merely  as  a  cover  for  the 
actual  malice  of  the  defendant,  as  where  the  defendant  spoke  the 
words  with  the  qualification  that  he  could  prove  that  another  said 
the  same,  the  defendant  would  be  held  liable.**  At  the  present  day, 
by  the  great  weight  of  authority,  a  person  is  held  liable  for  the  pub- 
lication of  defamatory  words  in  regard  to  another,  even  th«igh  he 
is  but  repeating  what  he  has  heard  and  names  his  authority,**  and 

8.  Edmonson  v.  Birch,  [1907]  1  K.  12.  Hersh  v.  Ringwalt,  3  Yeates 
B.  371,  76  L.  J.  K.  B.  346,  96  L.  T.   (Pa.)  608,  2  Am.  Dec.  392, 

N.   S.  415,  23  Times  L.  Rep.  234,  1  13.  Jamigan  v.  Fleming,  43  Miss. 

British   Rul.    Cas.  444,   7   Ann.   Cas.  710,  6  Am.  Rep.  514. 

192  and  note.  14.  Jamigan  v.  Fleming,  43  Miss. 

9.  Note:  1  Ann.  Cas.  103.  710,  5  Am.  Rep.  514;  Miller  v.  Kerr, 

10.  Puterbaugh  v.  Gold  Medal  Fur-  2  McCord  L.  (S.  C.)  285,  13  Am. 
niture  Mfg.  Co.,  7  Ont.  L.  Rep.  582,  Dec.  722. 

1  Ann.  Cas.  100  and  note.  15.  £[aines  v.  Campbell,  74  Md.  158, 

11.  Waters  V.  Jones,  3  Port.  (Ala.)  21  Atl.  702,  28  A.  S.  R.  240;  Brewer 
442,  29  Am.  Dec.  261;  Tatlow  v.  v.  Chase,  121  Mich.  526,  80  N.  W.  575, 
Jaquett,  1  Har.  (Del.)  333,  26  Am.  80  A.  S.  R.  527  and  note,  46  L.R.A. 
Dee.  399;  Johnson  v.  St.  Louis  Dis-  397;  World  Pub.  Co.  v.  Mullen,  43 
patch  Co.,  65  Mo.  539,  27  Am.  Rep.  Neb.  126,  61  N.  W.  108,  47  A.  S.  R. 
293.  737  (action  against  newspaper) ;  Dole 
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although  the  repetition  is  maxle  without  any  design  to  extend  the 
circulation  of  the  defamation  or  to  cause  the  person  to  whom  it  is 
addressed  to  believe  it  to  be  true,^*  the  principle  being  that  a  person 
who  repeats  slander  heard  from  others  indorses  it.*'  Proof  of  the 
fact  that  the  defendant  has  but  repeated  the  publications  of  others, 
as  mitigating  damages,  is  discussed  elsewhere.** 

61.  Publication  Invited,  Procured  or  Consented  to  by  Plaintiff. — 
It  is  generally  held  that  the  publication  of  a  libel  or  slander  invited 
or  procured  by  the  plaintiff  is  not  sufficient  to  support  an  action  for 
defamation.**  For  example,  the  delivery  of  a  letter  of  recommenda- 
tion for  a  former  employee  to  a  person  who,  by  his  authority,  requested 
it  is  not  a  publishing  of  any  libel  contained  in  it.*^.  The  maxim 
volenti  non  fit  injuria  has  also  been  applied  to  alleged  slanderous 
'  statements  made  in  the  presence  of  an  officer,  where  the  subject  of 
the  statements  solicited  tnem  and  sent  for  the  officer  for  the  express 
purpose  of  ha\'ing  the  statements  repeated  in  his  presence,*  Where 
the  recipient  of  a  libelous  letter  shows  the  same  to  third  persons,  he 
cannot  recover  damages  for  such  publication,  as  he  alone  is  responsible 
therefor.*  This  principle  has  been  applied  where  a  married  woman 
shows  to  her  husband  the  contents  of  a  sealed  envelope  sent  to  her.' 
Likewise,  there  is  no  publication  of  a  libel  where  it  consists  of  a 
^sealed  letter  sent  to  the  person  on  whom  it  reflects,  and  he,  because 
of  his  inability  to  read,  has  it  read  to  him  by  his  wife,  there  being  no 
evidence  that  this  inability  to  read  was  known  to  the  person  who  sent 
such  libel,  nor  any  averment  that  it  was  sent  for  the  purpose  of  pro- 
voking a  breach  of  the  peace.*  A  private  letter  written  by  a  person 
charged  with  libel  and  addressed  directly  to  the  attorneys  of  the 

V.   Lyon,   10  Johns.    (N,   Y.)    447,   6  2.  Gough  v.  Goldsmith,  44  Wis,  262, 

Am.  Dec.  346;  Terwilliger  v.  Wands,  28  Am.  Rep.  579. 

17  N.  Y.  54,  72  Am.  Dec.  420;  Lath-  3.  Wilcox  v.  Moon,  64  Vt.  450,  24 

rop  V.  Sundbergr,  55  Wash.  144,  104  Atl.  244,  33  A.  S.  R.  936,  15  L.R.A. 

Pac,  17(^  25  L.R.A.(N.S.)   38L  760  and  note. 

Note:  15  A.  S.  R.  342.                 '  But  where   tlie   defendant   wrote  a 

16.  Kenney  v.  McLaughlin,  5  Gray  libel  of  the  plaintiff  and  mailed  it  to 
(Mass.)  3,  66  Am.  Dec.  345  and  note,  the  plaintiff's  wife,  there  was  held  to 

17.  Evans  v.  Smith,  5  T.  B.  Mon.  be  a  publication  by  the  defendant  al- 
(Ky.)  363,  17  Am.  Dec.  74.  though  the  plaintiff  received  the  letter 

18.  See  infra,  par.' 211.  from    the   postal    authorities,   opened 
19^  Fonville  v.  McNease,  Dud.  L.  (S.  and  read  a  few  lines  on  the  back  there- 

C.)  303,  31  Am.  Dec.  556.  of,  written  to  himself  personally,  and 

Notes:    15   L.R.A.(N.S.)    1141;    21  then  handed  the  letter  to  his  wife,  the 

L.R.A.(N.S.)    33;    Ann.    Gas.  .1913A  two  then  reading  the  letter  together, 

620.  or     practically    at    the    same    time. 

20.  Kansas  City,  etc.,  R.  Co.  v.  De-  Kramer  v.  Perkins,  102  Minn.  455, 113 

laney,  102  Tenn.  289,  52  S.  W.  151,  N.  W.  1062,  15  L.R.A.(N.S.)  1141. 

45  L.R.A.  600.  4.  State  v.  Syphrett,  27  S.  C.  29,  2 

1.  Shinglemeyer     v.     Wright,     124  S.  E.  624,  13  A.  S.  R.  616  and  now, 

Mich.  230,  82  N.  W.  887,  50  L.R.A. 

129. 
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complainant  in  regard  to  a  claim  asserted  by  the  latter  against  the 
writer  and  placed  in  tlie  hands  of  the  complainant's  attorney  for 
adjustment  has  not  been  published,  in  the  sense  of  the  law  of  libel.* 

62.  Publication  Induced  for  Purpose  of  Suit. — A  person  who  insti- 
gates or  procures  a  libelous  communication  to  be  published  against 
himself,  for  the  purpose  of  predicating  a  suit  for  damages  on  it,  can- 
not recover  in  such  an  action.  But  it  has  been  held,  if  he  merely 
instigates  or  sets  on  foot  inquiries  for  the  purpose  of  ascertaining  the 
source  of  evil  reports,  in  order  that  they  may  be  counteracted,  or  for 
any  other  proper  purpose,  and  not  for  the  purpose  of  predicating  an 
action  for  damages  in  his  own  behalf,  he  is  not  estopped  thereby 
from  maintaining  such  an  action.*  So  also  the  plaintiff  may  in  good 
faith  make  inquiry  through  a  third  person  of  the  defendant  if  he 
has  made  a  slanderous  charge  against  the  plaintiff;  and  if  the  defend- 
ant in  malice  reiterates  the  charge  in  reply,  the  words  spoken  at  that 
time  are  actionable;  but  if  the  inquiry  is  made  as  a  trick  for  the 
purpose  of  inducing  the  defendant  to  utter  a  slander,  the  words  thus 
elicited  are  not  a  ground  of  action.'  On  the  other  hand  it  has  been 
held  that  the  uttering  of  slanderous  words  to  an  agent  of  the  person 
slandered,  though  such  assent  was  sent  to  the  defendant  for  the  express 
purpose  of  obtaining  evidence  on  which  to  base  an  action  for  slander, 
is  a  sufficient  publication  to  support  an  action  for  slander.® 

V.  Malice  aitd  Intbnt 

63.  Malice. — ^That  malice  is  an  essential  ingredient  of  the  plaintiff's 
case  in  actions  for  libel  or  slander  has  been  affirmed  frequently  by 
the  authorities.*  Various  definitions  of  the  term  malice  have  been 
enunciated,  the  most  common  being  that  malice  in  its  legal  sense 
means  a  wrongful  act,  done  intentionally,  or  with  evil  intent,**  with- 
out just  cause  or  excuse,**  or  as  the  result  of  ill  will.**  Malice  does 
not  necessarily  imply  spite  against  any  individual,  but  rather,  in 

5.  Dickinson  v.  Hathaway,  122  La.      Note:  72  Am.  Dec.  429. 
644,  48  So.  136,  21  L.RJl.(N.S.)   33       See  infra,  par.  65. 

and  note.  10.  Wimer  v.  AUbaugh,  78  la.  79,  42 

6.  Richardson  v.  Gunby,  88  Kan.  47,  N,  W.  687,  16  A.  S.  R.  422  and  note; 
127  Pac.  533,  42  L.R.A.(N.S.)  620.       State  v.  Mason,  26  Ore.  273,  38  Pac. 

7.  Nott  v.  Stoddard,  38  Vt.  26,  88  130,  46  A.  S.  R.  629,  26  L.R.A.  779. 
Am.  Dec.  633.  11.  Maynard  v.  Fireman's  Fund  Ins. 

8.  Rudd  V.  Cameron,  26  Ont.  L.  Rep.  Co.,  34  Cal.  48,  91  Am.  Dec.  672  and 
154,  Ann.  Cas.  1913A  618.  note;  Riley  v.  Lee,  88  Ky.  603,  11  S. 

9.  White  V.  Nicholls,  3  How.  286,  W.  713,  21  A.  S.  R.  358  and  note; 
11  U.  S.  (L.  ed.)  691;  Philadelphia,  King  v.  Root,  4  Wend.  (N.  Y.)  113, 
etc.,  R.  Co.  V.  Quigley,  21  How.  202,  21  Am.  Dec.  102. 

16  U.    S.    (L.   ed.)    73;  'Lothrop    v.      12.  Krug  v.  Pitass,  162  N.  Y.  154, 
Adams,  133  Mass.  471,  43  Am.  Rep.  56  N.  E.  526,  76  A.  S.  R.  317  and 
528;  Holt  v.  Parsons,  23  Tex.  9,  76  note. 
Am.  Dec.  49. 
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many  instances,  merely  a  wanton  disposition  grossly  negligent  of 
the  rights  of  others.** 

64.  Forms  of  Malice. — In  actions  of  libel  or  slander  there  are  two 
kinds  of  malice:  malice  in  law  and  malice  in  fact,  or  express  malice.** 
Malice  in  law,  or  legal  malice,  is  a  presumption  of  law  and  dispenses 
with  the  proof  of  malice,  when  words  which  raise  such  presumption 
are  shown  to  have  been  uttered.  This  form  of  malice  is  not  neces- 
sarily inconsistent  with  an  honest  or  even  laudable  purpose  **  and 
does  not  imply  ill  will,**  hatred,  or  a  purpose  to  injure.*' 

65.  Necessity  of  Malice. — It  is  universally  held  that  in  actions  for 
defamation,  when  the  words  uttered  are  actionable  per  se,  malice  is 
conclusively  presumed.**  By  this  is  meant  nothing  more  than  that 
malice  in  law  only  is  required,  and  this  is  but  another  way  of  stating 

13.  Treaca  v.  Maddox,  11  La.  Ann.  dox,  11  La.  Ann.  206,  66  Am.  Dec. 
206,  66  Am.  Dec.  198.  See  also  Malice.   198;  Savoie  v.  Scanlan,  43  La.  Ann. 

14.  Lawson  v.  Hicks,  38  Ala.  279,  967,  9  So.  916,  26  A.  S.  R.  200  and 
81  Am.  Dec.  49;  Childers  v.  San  Jose  note;  Tarleton  v.  Lagarde,  46  La.  Ann. 
Mercury  Printing,  etc.,  Co.,  105  Cal.  1368,  16  So.  180,  49  A.  S.  R\  353  and 
284,  38  Pac.  903,  46  A.  S.  R.  40  and  note,  26  L.R.A.  325;  Levert  v.  Daily 
note.    See  also  Maliob.  States  Pub.  Co.,  123  La.  594,  49  So. 

16.  JeUison  v.  Goodwin,  43  Me.  287,  206, 131  A.  S.  R.  356,  23  L.R.A.(N.S.). 
69  Am.  Dec.  62  and  note.  726;  Fresh  v.  Cutter,  73  Md.  87,  20 

16.  King  V.  Root,  4  Wend.  (N.  Y.)  Atl.  774,  26  A.  S.  R.  575  and  note, 
113,  21  Am.  Dec.  102.  10  L.R.A.   67;   Com.  v.  Blanding,   3 

17.  State  V.  Mason,  26  Ore.  273,  38  Pick.  (Mass.)  304,  15  Am.  Dec.  214; 
Pac.  130,  46  A.  S.  R.  629,  26  L.R.A.  Bodwell  v.  Osgood,  3  Pick.  {Mjass.) 
779.  379,  15  Am.  Dec.  228;  Estes  v.  Autro- 

18.  Broughton  v.  McGrew,  39  Fed.  bus,  1  Mo.  197,  13  Am.  Deo.  496  and 
672,  5  L.R.A.  406;  Childers  v.  San  note;  Mitchell  v.  Bradstreet  Co.,  116 
Jose  Mercury  Printing,  etc.,  Co.,  105  Mo.  226,  22  S.  W.  358,  724,  38  A.  S. 
Cal.  284,  38  Pac.  903,  45  A.  S.  R.  R.  592  and  note,  20  L.R.A.  138;  St. 
40;  Abraham  v.  Baldwin,  52  Fla.  151,  James  Military  Academy  v.  Gaiser, 
42  So.  591,  10  Ann.  Cas.  1148,  10  125  Mo.  517,  28  S.  W.  851,  46  A.  S. 
L.R. A.  (N.S.)  1051;  Jones  V.  Forehand,  R.  502,  28  L.R.A.  667;  Paxton  v. 
89  Ga.  520,  16  S.  E.  262,  32  A.  S.  R.  Woodward,  31  Mont.  195,  78  Pac.  215, 
81  and  note;  Mousler  v.  Harding,  33  107  A.  S.  R.  416,  3  Ann.  Cas.  546; 
Ind.  176,  5  Am.  Rep.  195,  overruled  Gilman  v.  Lowell,  8  Wend.  (N.  Y.) 
on  another  point  by  Bonham  v.  Keen,  573,  24  Am.  Dec.  96  and  note;  Byam 
40  Ind.  197;  Gray  v.  Elzroth,  10  Ind.  v.  Collins,  111  N.  Y.  143,  19  N.  E. 
App.  587,  37  N.  E.  551,  53  A.  S.  R.  75,  7  A.  S.  R.  726  and  note,  2  L.R.A. 
400;  Hatch  v.  Potter,  2  Gilman  (III.)  129  an^!  note;  Moore  v.  Francis,  121 
725,  43  Am.  Dec.  88  and  note;  State  N.  Y.  199,  23  N.  E.  1127,  18  A.  S.  R. 
V.  Brady,  44  Kan.  435,  24  Pac.  948,  810,  8  L.R.A.  214;  Wrege  v.  Jones, 
21  A.  S.  R.  296  and  note,  9  L.R.A.  13  N.  D.  267,  100  N.  W.  705,  112  A. 
606;  Faris  v.  Starke,  9  Dana  (Ky.)  S.  R.  679,  3  Ann.  Cas.  482;  State  v, 
128,  33  Am.  Dec.  536;  Hart  v.  Reed,  Mason,  26  Ore.  273,  38  Pac.  130,  46 
1  B.  Mon.  (Ky.)  166,  35  Am.  Dec.  A.  S.  R.  629,  26  L.R.A.  779;  Belo  v. 
179  and  note ;  Pennsylvania  Iron  Fuller,  84  Tex..  450,  19  S.  W.  616, 
Works  Co.  V.  Henry  Yoght  Machine  31  A.  S.  R.  75*;  Byrne  v.  Funk,  38 
Co.,  96  S.  W.  551,  29  Ky.  L.  Rep.  8G1,  Wash.  506,  80  Pac.  772,  3  Ann.  Cas. 
8  L.R.A.(N.S.)  1023;  Tresca  v.  Mad-   647. 
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that  in  such  cases  malice  in  fact,  or  actual  ill  will,  need  not  be  shown 
to  maintain  the  action.  The  customary  mode  of  statement,  namely, 
that  malice  in  such  cases  is  presumed,  appears  to  be  resorted  to  merely 
for  the  purpose  of  reconciling  the  old  idea  that  malice  is  essential 
in  all  actions  for  defamation  with  the  rule  that  actual  ill  will  need 
not  be  shown  where  a  publication  is  actionable  per  se.^*  In  the  case 
of  communications  which  are  known  as  qualifiedly  privileged,*®  the 
plaintiff  cannot  recover  unless  express  malice,  or  malice  in  fact,  be 
shown.  ^  If  the  words  in  question  come  within  the  class  of  the  abso- 
lutely privileged,  the  question  of  malice  is  not  a  subject  of  inquiry 
and  cannot  be  shown.*  Further  importance  attaches  to  the  question 
of  malice  by  reason  of  the  fact  that  words  not  actionable  per  se  are 
in  many  instances  rendered  actionable  by  proof  of  malice  in  uttering 
them.*  The  question  of  malice  as  affecting  the  amount  of  damages 
recoverable  is  discussed  elsewhere.* 

66.  Intent. — The  term  intent  is  often  confused  with  the  terms 
motive  and  malice  in  the  law  of  libel  and  slander.^  Intent  to  defame 
has  been  declared  essential  to  maintain  an  action  for  libel.*  On  the 
other  hand,  the  intent  with  which  a  libel  is  published  has  been  declared 
immaterial  in  so  far  as  the  right  to  maintain  an  action  for  such  mis- 
conduct is  concerned.'  The  apparent  difference  of  opinion  here  set 
forth  may  doubtless  be  reconciled  by  a  reference  to  the  general  prin- 
ciple that  a  person  is  presumed  to  intend  the  natural  consequences 
of  his  own  acts  and  hence,  where  the  words  uttered  ate  free  from 
ambiguity,  the  question  of  the  intent  with  which  the  defendant  made 
his  publication  is  in  truth  irrelevant.*     However,  if  the  words  'in 

19.  Notes:    72    Am.    Dec.    429;    6  Missouri  Pac.  Ry.  Co.  v.  Richmond, 
L.R.A.  363.  73  Tex.  568,  11  S.  W.  556,  15  A.  S. 

20.  See  infra,  par.  74,  88  et  aeq.       R.  794,  4  L.R.A.  280;  Nott  v.  Stod- 
1.  Abraham  v.  Baldwin,  52  Fla.  161,  dard,  38  Vt.  25,  88  Am.  Dec.  633. 

42  So.  591,  10  Ann.  Cas.  1148,  10  2.  Gosewisch  v.  Doran,  161  Cal.  511, 
L.R.A.(N.S.)  1051;  Hollenbeck  v.  Ris-  119  Pac.  656,  Ann.  Cas.  1913D  442. 
tine,  105  la.  488,  75  N.  W.  355,  67  See  infra,  par.  76  et  aeq. 

A.  S.  R.  306 ;  Pattison  v.  Gulf  Bay       3.  Morasse  v.  Brochu,  151  Mass.  567, 

Co.,  116  La.  963,  41  So.  224,  114  A.  25  N.  E.  74,  21  A.  S.  R.  474,  8  L.R.A. 

S.  R.  570;  Edwards  v.  Chandler,  14  524. 

Mich.  471,  90  Am.  Dec.  249;  Callahan       Note:  23  L.R.A. (N.S.)  392. 

V.  Ingram,  122  Mo.  355,  26  S.  W.  1020,       4.  See  infra,  par.  192. 

43  A.  S.  R.  583;  State  v.  Bumham,  5.  For  illustrations,  see  Holmes  v. 
9  N.  H.  34,  31  Am.  Dec  217;  Roth-  Jones,  147  N.  Y.  59,  41  N.  E.  409,  49 
holz  V.  Dunkle,  63  N.  J.  L.  438,  22  A.  S.  R.  646. 

Ati.  193,  26  A.  S.  R.  432,  13  L.R.A.       Note:  23  L.R.A.(N.S.)  392. 
655;  John  W.  Lovell  Co.  v.  Houghton,      6.  Note:  13  L.R.A.  419. 
116  N.  Y.  520,  22  N.  E.  1066,  6  L.R.A.       7.  Holmes  v.  Jones,  147  N.  Y.  59, 
363  and  note;  Conjroy  v.  Pittsburgh  41  N.  E.  409,  49  A.  S.  R.  646. 
Times,  139  Pa.  St.  334,  21  Atl.  154,       8.  Moore  v.  Francis,  121  N.  Y.  199, 
23  A.  S.  R.  188,  11  L.R.A.  725;  Jack-  23  N.  E.  1127, 18  A.  S.  R.  810, 8  L.R.A, 
son  V.  Pittsburgh  Times,  152  Pa.  St.   214. 
406,  25  Atl.   613,  34  A.   S.   R.   659;        Note:  13  L.R.A.  419. 
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controversy  are  of  doubtful  import,  the  intent  with  which  they  were 
spoken  may  be  left  to  the  jury.* 

67.  Statements  Made  in  Jest  or  Irony  or  While  Intoxicated. — ^One 
cannot  justify  his  conduct  in  assailing  the  reputation  of  another  by 
saying  that  he  acted  merely  in  jest,^^  unless  it  is  perfectly  manifest 
from  the  language  employed  that  it  can  in  no  respect  be  regarded  as 
an  attack  on  the  person  to  whom  it  relates.*^  Nor  is  the  publication 
of  a  story  reflecting  on  the  plaintiff  rendered  any  the  less  libelous 
by  the  fact  that  the  defendant,  a  newspaper  proprietor,  published  the 
same  merely  to  amuse  his  readers.**  Pseudo  praise,  which  may  appear 
laudatory  in  character  to  certain  persons,  may  be  highly  injurious 
in  the  eyes  of  others.  It  is,  therefore,  the  duty  of  a  publisher  to  ascer- 
tain the  exact  nature  of  articles  submitted  for  publication  in  praise 
of  another,  to  guard  against  their  being  of  an  ironical  character,**  it 
being  a  general  principle  that  words  uttered  in  irony  may  be  as  action- 
able as  direct  statements,  where  the  intent  to  slsinder  in  this  indirect 
manner  appears.**  The  fact  that  the  defendant  was  drunk  when  he 
slandered  the  plaintiff  will  not  necessarily  prevent  such  utterance  from 
being  injurious  and  therefore  it  has  been  held  to  be  no  defense  in 
an  action  for  slander  that  the  defendant  was  intoxicated  at  the  time 
of  the  speaking  of  the  slanderous  words.** 

68.  Mistake  as  Affecting  Intent. — One  whose  name  is  used  by  mis- 
take in  publishing  an  article  intended  to  refer  to  another  person  of 
the  same  surname  and  description,  as  to  whom  the  facts  stated  are 
true,  has  been  held  to  have  no  right  of  action  for  libel,  although  the 
article  would  be  libelous  if  it  was  intended  to  refer  to  him.**  Similarly, 
the  proprietor  of  a  newspaper  has  been  held  not  liable  for  ludicrous 
but  innocent  misprints  in  a  publication.*'  On  the  other  hand,  in 
an  action  for  libel  against  the  publisher  of  a  newspaper  who  published 
a  defamatory  article  containing  the  plaintiff's  name,  the  fact  that  the 
writer  of  the  article  and  the  editor  of  the  paper  had  never  heard  of 
the  plaintiff  and  believed  the  name  referred  to  in  the  article  to  be 
that  of  an  imaginary  person,  and  that  neither  they  nor  the  publisher 
of  the  paper  intended  to  defame  the  plaintiff,  has  been  held  to  be 

9.  St.  Martin  v.  Desnoyer,  1  Minn,  and  note. 

156,  61  Am.  Dec.  494.  14.  Note:  116  A.  S.  R.  809. 

10.  Hatch  V.  Potter,  2  Qilman  (111.)  15.  Reed  v.  Harper,  25  la.  87,  95 
725,  43  Am.  Dec.  88 ;  Hosley  v.  Brooks,  Am.  Dec.  774  and  note ;  Williams  v. 
20  111.  115,  71  Am.  Dec.  252  and  note.  McManus,  38  La.  Ann.  161,  58  Am. 

11.  Triggs    V.    Sun    Printing,    etc..  Rep.  171. 

Ass'n,  179  N.  Y.  144,  71  N.  E.  739,       16.  Hanson  v.  Globe  Newspaper  Co., 

103  A.  S.  R.  841,  1  Ann.  Cas.  326,  66  159  Mass.  293,  34  N.  E.  462,  20  L.R.A. 

L.R.A.  612.  856  and  note. 

12.  Note:  2  A.  S.  R.  43.  17.  Sullings  v.  Shakespeare,  46  Mich. 

13.  Martin  v.  The  Picayune,  115  La.  408,  9  N.  W.  461,  41  Am.  Rep.  166. 
979,  40  So.  376,  4  L.R.A.(N.S.)   861 
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no  defense  if  the  circumstances  are  such  that  persons  who  read  the 
article  would  reasonably  think  that  the  language  referred  not  to  an 
imaginary  but  to  a  real  person,  and  that  those  among  them  who 
knew  the  plaintiff  would  reasonably  suppose  the  language  to  refer  to 
him.^®  Under  statutes  allowing  a  defendant  to  give  evidence  of  his 
intent  in  an  action  for  libel,  it  has  been  held  that  he  has  a  right  to 
show  that  the  libelous  language  charged  was  rendered  so  by  a  mistake 
in  punctuation.^* 

VI.  Truth  and  Retraction 

69.  Truth  and  Belief  in  Truth  as  a  Defense. — ^Proof  of  the  truth 
of  the  defamatory  words  employed  is,  as  a  rule,  a  complete  defense 
in  an  action  for  libel  or  slander  in  the  absence  of  a  statutory  provision 
to  the  contrary.*®  The  fact  that  evil  motives  prompted  the  defendant 
to  publish  the  truth  will  not  impair  his  defense,^  nor  is  it  material 
that  the  defendant  did  not  know,  at  the  time  of  his  publication,  that 
he  was  speaking  the  truth.*  Thus,  the  statement  that  certain  oil 
would  not  stand  a  certain  inspection  is  not  actionable,  if  true,  even 
though  no  inspection  occurred  until  after  the  words  were  uttered.* 
On  the  other  hand,  a  mere  belief  on  the  part  of  the  defendant  that 
he  spoke  the  truth  is  not  a  defense,^  except  in  the  case  of  communica- 
tions qualifiedly  privileged.*  Accordingly,  where  the  assertion  was 
that  the  defendant  believed  that  the  plaintiff  was  guilty  of  a  crime, 

18.  Hnlton  v.  Jones,  [1910]  A.  C.  4.  Fountain  ▼.  West^  23  la.  9,  92 
(Eng.)  20, 16  Ann.  Cas.  166  and  note.  Am.  Dec.  406,  overruled  on  another 

19.  Amott  v.  Standard  Ass'n,  57  point  bv  Riley  v.  Norton,  65  la.  306, 
Conn.  86,  17  Atl.  361,  3  L.R.A.  69.  21  N.  W.  649;  Parkhurst  v.  Ketchum, 

Note:  23  L.R.A.(N.S.)  392.  6   Allen    (Mass.)    406,   83   Am.   Dec. 

20.  Jasigi  v.  Brown,  17  How.  194,  639 ;  Sweet  v.  Post  Pub.  Co.,  215  Mass. 
15  U.  S.  (L.  ed.)  208;  Courier-Journal  450,  102  N.  E.  660,  Ann.  Cas.  1914D 
Go.  V.  PhiUips,  142  Ky.  372,  134  S.  W.  533,  47  L.R.A.(N.S.)  240;  Belknap 
446,  32  L.R.A.(N.S.)  309;  Jarnipan  v.  BaU,  83  Mich.  583,  47  N.  W.  674, 
V.  Fleming,  43  Miss.  710,  5  Am.  Rep.  21  A.  S.  R.  622,  11  L.R.A.  72;  Trimble 
514.  v.  Foster,  87  Mo.  49,  56  Am.   Rep. 

Notes:  91  A.  S.  R.  288;  21  L.R.A.  440;  Kelly  v.  Independent  Pub.  Co., 
502;  31  L.R.A.(N.S.)  132;  50  L.R.A.  45  Mont.  127,  122  Pac.  735,  Ann.  Cas. 
(N.S.)  1040;  17  Ann.  Cas.  761.  1913D   10G3,   38  L.R.A.(N.S.)    1160; 

1.  Castle  V.  Houston,  19  Kan.  417,  Moore  v.  Frances,  121  N.  Y.  199,  23 
27  Am.  Rep.  127;  King  v.  Root,  4  N.  E.  1127,  18  A.  S.  R.  810,  8  L.R.A. 
Wend.  (N.  Y.)  113,  21  Am.  Dec.  102.  214;  Holmes  v.  Jones,  147  N.  Y.  59, 

Note :  21  L.R.A.  503.  41  N.  E  409,  49  A.  S.  R.  646. 

2.  Denver  PubUc  Warehouse  Co.  v.       5.  McAllister  v.  Detroit  Free  Press 
Holloway,  34  Colo.  432,  83  Pac.  131,  Co.,  76  Mich.  338,  43  N.  W.  431,  15    . 
114  A.  S,  R.  171,  7  Ann.  Cas.  840,  A.  S.  R.  318 ;  Cotulla  v.  Kerr,  74  Tex. 

3  L.R.A.(N.S.)  696.  89,  11  S.  W.  1058,  15  A.  S.  R.  819; 

Note :  17  Ann.  Cas.  761.  Williams   Printing   Co.   v.    Saunders, 

3.  Waters-Pierce  Oil  Co.  v.  Brid-  113  Va.  156,  73  S.  E.  472,  Ann.  Cas. 
well,  103  Ark.  345,  147  S.  W.  64,  Ann.  1913E  693.  As  to  qualified  privilege, 
Cas.  1914B  837.  see  infra,  par.  88  et  seq. 
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the  defendant  cannot  justify  his  statement  by  proving  that  he  believed 
what  he  said;  he  must  show  that  the  plaintiff  was  actually  guilty 
of  the  oflPense.^  Moreover,  by  constitutional  and  statutory  provisions 
in  some  states,  the  defense,  of  truth  has  been  restricted,  particularly 
in  actions  for  libel.  Such  provisions  generally  require  that,  in  ad- 
dition to  being  true,  the  words  must  also  be  published  with  good 
motives  and  for  justifiable  ends,  or  without  malice.'  This  also  appears 
to  be  the  rule  in  a  few  cases  even  in  the  absence  of  statute.^  '  Belief 
in  the  truth  of  the  charge  made,  as  mitigating  damages,  is  discussed 
elsewhere,*  as  is  also  the  mode  of  pleading  truth  as  a  defense.** 

70.  Effect  of  Plea  of  Truth  or  Failure  to  Plead  Truth.— A  plea  of 
truth  is  by  way  of  confession  and  avoidance.  Hence,  when  the  defend- 
ant justifies  the  words  spoken  he  must  admit  that  he  spoke  them,  or 
words  of  similar  import.  But  it  is  not  necessary  that  he  admit  the 
speaking  of  the  precise  words;  it  is  sufficient  if  he  admits  their  sub- 
stance or  so  much  of  them  as  will  sustain  an  action.**  A  plea  of 
truth  is  a  deliberate  reassertion  of  the  original  charge,  and  estops  the 
defendant  from  showing  that  it  was  published  by  mistake.**  A  failure 
to  plead  the  truth  of  a  charge  justifies  a  jury  in  dealing  with  the  case 
on  the  theory  that  the  words  spoken  are  untrue.*' 

71.  Effect  of  Failure  to  Establish  Plea  of  Truth. — ^The  interposition 
in  an  action  for  libel  or  slander  of  a  plea  of  the  truth  of  the  defama- 
tory utterance  and  a  failure  to  establish  the  same  may,  as  a  rule,  be 
considered  by  the  jury  as  evidence  of  malice  on  the  part,  of  the  defend- 
ant and  the  damages  may  be  aggravated  by  reason  thereof.**  How- 
ever, in  laying  down  the  general  rule  that  an  unsuccessful  plea  of 
justification  may  be  considered  in  aggravation  of  damages,  many 
courts  attach  thereto  the  qualification  that,  to  be  so  considered,  the 
defense  must  be  interposed  in  bad  faith  for  the  purpose  of  harassing 
or  injuring  the  plaintiff  or  without  any  just  expectation  of  sustaining 
it  by  proof.**    Moreover,  in  a  number  of  jurisdictions,  an  unsuccessful 

6.  Fountain  v.  West,  23  la.  9,  92  118  S.  W.  273,  134  A  8.  E.  463,  28 
Am.  Dec.  405.  L.R.A.(N.S.)  651. 

7.  Wertz  v.  Sprecher,  82  Neb.  834,       Note:  91  A.  S.  R.  300. 

118  N.   W.   1071,  17  Ann.   Cas.  758       12.  King  v.  Root,  4  Wend.  (N.  Y.) 
and  note;  Bi^ley  v.  National  Fidelity,  113,  21  Am.  Dec.  102. 
etc..  Co.,  94  Neb.  813,  144  N.  W.  810,       13,  Brinsfield  v.  Howeth,  107  Md. 
50  L.R.A.(N.S.)   1040  and  note.  278,  68  Atl.  566,  24  L.R.A.(N.S.)  583. 

Notes:  91  A.  S.  R.  2S9;  21  L.R.A.  14.  Dauphing  v.  Buhne,  153  Cal. 
512.  757,  96  Pac.  880,  126  A.  S.  R.  136; 

8.  State  V.  Burnham,  9  N.  H.  34,  Krulic  v.  Petcoff,  122  Minn.  617,  142 
31  Am.  Dec.  217 ;  Hutchins  v.  Page,  N.  W.  897,  Ann.  Cas.  1914I>  1056  and 
75  N.  H.  215,  72  Atl.  689,  31  L.R.A.  note;  Gilman  v.  Lowell,  8  Wend.  (N. 
(N.S.)  132  and  note.  Y.)  573,  24  Am.  Dec.  96. 

9.  See  infra,  par.  208.  Note:  91  A.  S.  R.  302. 

10.  See  infra,  par.  155,  156.  15.  Bvrket   v.   Monohon,  7  Blackf. 

11.  Edwards  v.  Keirl,  133  Ky,  392,    (Ind.)  83,  41  Am.  Dec.  212  and  note; 
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plea  of  truth  cannot  be  considered  in  aggravation  of  damages.^*  The 
withdrawal  of  a  plea  of  justification  has  been  held  to  put  Ihe  plea  out 
of  the  case  for  all  purposes,  so  that  the  jury  are  not  entitled  to  con- 
sider it  in  aggravation  of  damages.^'  However,  there  is  authority  to 
the  effect  that,  after  the  defendant  has  closed  his  case  offering  no 
evidence  in  support  of  the  plea  of  justification,  it  is  too  late  for  him 
to  withdraw  it,  and  the  plaintiff  has  the  right  to  have  it  considered 
by  the  jury  in  aggravation  of  damages.  A  like  result  has  been  held 
to  follow,  though  the  plea  is  withdrawn  by  the  consent  of  the  court, 
if  it  was  not  withdrawn  until  after  the  plaintiff  has  closed  his  case 
and  the  notice  of  the  plea  of  justification  has  been  read  to  the  jury.*^ 
Taking  a  deposition  to  prove  the  truth  of  the  words  in  question  and 
then  abandoning  the  defense  at  the  trial  has  been  held  to  be  evidence 
of  malice,  but  not  admissible  on  the  question  of  damages.^*  In  an 
action  against  the  editor  of  a  newspaper  for  libel,  where  it  appears 
that  he  is  not  personally  liable  because  he  did  not  participate  in  the 
tortious  act,  the  fact  that  he  sets  up  as  a  partial  defense  the  truth  of 
certain  statements  in  the  libel  does  not,  it  has  been  held,  render  him 
liable  as  though  he  had  originally  directed  the  publication.*^ 

72.  Retraction  as  a  Defense. — Under  exceptional  circumstances,  the 
retraction  of  a  defamatory  publication  may  be  pleaded  as  a  complete 
defense.  Thus  it  has  been  held  that  where  slanderous  words  are 
retracted  at  the  time  of  the  speaking  of  the  words  or  before  the  separa- 
tion of  the  persons  who  heard  them,  such  retraction  is  a  complete 
defense.^  A  retraction  is  also  a  defense  when  made  in  pursuance  of 
an  agreement  to  release  the  plaintiff's  right  to  recover,*  although  a 
bare  expression  of  satisfaction  at  an  apology  and  recantation  will  not 
operate  to  release  a  right  of  action.*  However,  the  general  rule  in 
actions  for  libel  or  slander  is  that  a  retraction  of  defamatory  language 
is  admissible  in  evidence  only  for  the  purpose  of  mitigating  the  dam- 
ages recoverable  by  the  defamed  person,  and  is  not  a  bar  to  an  action 
therefor.* 

•  73.  Statutory  Provisions  as  to  Retraction  and  Form  Thereof. — In 
some  states  it  is  provided  by  statute  that  the  party  injured  by  a  news- 
paper libel  must  give  notice  before  beginning  an  action  in  order  to 

Upton  V.  Hume,  24  Ore.  420,  33  Pac.  20.  Polwell  v.  Miller,  145  Fed.  495, 

810,  41  A.  S.  R.  863,  21  L.R.A.  493.  75  C.  C.  A.  489,  7  Ann.  Cas.  455,  10 

Note:  Ann.  Cas.  1914D  1059.  L.R.A.(N.S.)  332. 

16.  Klinck  v.  Colby,  46  N.  Y.  427,  1.  Trahue  v.  Mays,  3  Dana   (Ky.) 
7  Am.  Rep.  360;  Schull  v.  Hopkins,  138,  28  Am.  Dec.  61  and  note. 

26  S.  D.  21,  127  N.  W.  550,  29  L.R.A.  Note :  15  Ann.  Cas.  85. 

(N.S.)  691.  2.  Miller  v.  Journal   Co.,  246  Mo. 

Note:  Ann.  Cas.  1914D  1062.  722,  152  S.  W.  40,  Ann.  Cas.  1914B 

17.  Note:  Ann.  Cas.  1914D  1056.  679. 

18.  Note:  91  A.  S.  R.  306.  3.  Tresca  v.  Maddox,  11  La.  Ann. 

19.  Bodwell     V.     Osgood,     3    Pick.  206,  66  Am.  Dec.  198  and  note. 
(Mass.)  379, 15  Am.  Dec.  228.  4.  Coffman    v.    Spokane    Chronicle 
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afford  the  publisher  an  opportunity  to  retract,  and  in  case  of  a  retrac- 
tion by  the  latter,  the  aggrieved  party's  recovery  is  limited  to  actual 
damages.*  As  to  the  form  of  a  retraction,  the  rule  is  that  it  must  be 
of  such  a  nature  and  published  in  such  a  manner  as  to  manifest  an 
honest  intention  to  repair  the  harm  done  to  the  injured  reputation. 
The  reparation  to  the  defamed  person  must  not  be  merely  colorable. 
The  defendant  should  admit  that  the  charge  was  unfounded,  that  it 
was  made  without  proper  information,  under  an  entire  misappre- 
hension of  the  real  facts,  and  that  he  regrets  that  it  was  published.* 
Where  the  retraction  published  in  a  newspaper  does  not  refer  to  the 
original  article  which  it  is  designed  to  retract,  nor  admit,  nor  even 
suggest,  that  the  defendant  ever  published  it,  or  that  he  desires  to  or 
does  retract  it,  or  that  he  ever  had  any  part  in  giving  publication  to 
the  defamatory  statements,  it  is  not  a  fair  and  full  retraction.  The 
question  whether  the  retraction  in  a  given  case  is  a  full  and  fair  one 
within  the  meaning  of  a  statute  providing  therefor  is  ordinarily  a 
question  of  law  for  the  court,  because  it  involves  the  comparison  and 
construction  of  two  written  instruments,'  although  it  has  been  held 
by  other  authorities  to  be  one  of  fact  for  the  jury.®  It  has  been  held 
that  a  retraction  communicated  to  the  members  of  the  publisher's 
family  is  not  to  be  considered  even  in  mitigation  of  damages,  and 
an  apology  communicated  only  to  the  person  slandered  is  of  but 
slight  effect* 

VII.  Peivileged  Communications 

In  General 

74.  Nature  and  Classification. — ^A  privileged  communication  is  one 
containing  matter  which  but  for  the  occasion  on  which  it  is  made 
would  be  defamatory  and  actionable.*®  Privileged  communications 
are  by  some  authorities  divided  into  four  classes:  (1)  those  wherein 

Pub.  Co.,  65  Wash.  1,  117  Pac.  696,  7.  Gray  v.  Times  Newspaper  Co.,  t4 

Ann.  Cas.  1913B  636.    See  infra,  par.  Minn.  452,  77  N.  W.  204,  73  A.  S.  R. 

209.  363  and  note. 

5.  Comer  v.  Age-Herald  Pub.  Co.,  8.  Lawrence  v.  Herald  Pub.  Co.,  158 
151  Ala.  613,  44  So.  673,  13  L.R.A.  Mich.  459,  122  N.  W.  1084,  25  L.B.A. 
(N.S.)   525  and  note;  Fitzpatrick  v.  (N.S.)  796  and  note. 

Age-Herald  Pub.  Co.,  184  Ala.  510,  63  9.  Williams    v.    McManus,    38    La. 

So.   980,   51   L.R.A.   401;    Osbom   v.  Ann.  161,  58  Am.  Rep.  171, 

Leach,  135  N.  C,  628,  47  S.  E.  811,  Note :  15  Ann.  Cas.  85. 

66  L.R.A.  648.    As  to  the  effect  of  a  10.  Abraham  v.  Baldwin,  52  Fla.  151, 

failure  to  give  such  notice,  see  infra,  42   So.  591,   10   Ann.   Caa.  1148,   10 

par.  144.  L.R.A.(N.S.)  1051;  Caldwell  v.  Story, 

6.  Orband  v.  B:alamazoo  Tel.  Co.,  107  Ky.  107,  52  S.  W.  850,  45  L.R.A. 
170  Mich.  387,  136  N.  W.  380,  Ann.  735;  Fresh  v.  Cutter,  73  Md.  87,  20 
Cas.  1914A  1124.  Atl.  774,  25  A.  S.  R.  575,  10  L.R.A. 

Note:  15  Ann.  Cas.  85.  67;  Bradley  v.  Heath,  12  Pick.  (Mass.) 
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the  author  or  publisher  of  the  alleged  slander  acted  in  the  bona  fido 
discharge  of  a  public  or  private  duty,  legal  or  moral,  or  in  the  prose- 
cution of  his  own  rights  or  interests;  (2)  anything  said  or  written 
by  a  master  in  giving  the  character  of  a  servant  who  has  been  in  his 
employment;  (3)  words  used  in. the  course  of  a  legal  or  judicial  pro- 
ceeding; (4)  publications  duly  made  in  the  ordinary  mode  of  parlia- 
mentary proceedings.^^    However,  the  general  custom  at  the  present 
day  is  to  divide  privileged  communications  into  but  two  classes,  the 
absolutely  privileged  and  the  conditionally  or  qualifiedly  privileged.^* 
75.  Who  Determines  Question  of  Privilege. — The  question  whether 
or  not  a  communication  is  privileged  is  primarily  a  question  of  law 
for  the  court  where  the  facte  and  circumstances  surrounding  the  pub- 
lication are  not  disputed  by  the  parties.**    But  where  the  facts  do  not 
clearly  appear,  or  are  not  conceded,  the  question  whether  the  com- 
munication is  privileged  becomes  a  question  of  mixed  law  and  fact, 
and  the  court  should  instruct  the  jury  as  to  what  conditions  are  neces- 
sary to  render  the  communication  privileged,  and  then  submit  the 
case  to  them  to  determine  from  the  disputed  facts  whether  the  com- 
munication was  made  under  such  circumstances  as  to  bring  it  within 
the  class  of  privileged  communications.**    Moreover,  even  if  the  court 
decides  that  a  libelous  communication  or  a  slanderous  statement  wa? 
^ade  on  a  privileged  occasion,  there  still  remains  to  be  determined 
^i  the  case  of  those  communications  only  qualifiedly  privileged  the 

^S3,  22  Am.  Dec.  418 ;  Trebby  v.  Trans-  Jones  v.  Forehand,  89  Gal.  520,  16  S. 

eript  Pub.  Co.,  74  Minn.  84,  76  N.  W.  E.  262,  32  A.  S.  R.  81;  Jellison  v. 

^^^,    73  A.  S.  R.  330  and  note;  Holt  Goodwin,  43  Me.  287,  69  Am.  Dec.  62 

j:    ^^u^ons,  23  Tex.  9,  76  Am.  Dec.  and  note ;  Callahan  v.  Ingram,  122  Mo. 

^^   ^a.nd  note.  355,  26  S.  W.  1020,  43  A.  S.  R.  683; 

^ote:  48  L.R.A.(N.S.)  617.  Sullivan     v.     Strathan-Hutton-Evans 

Q^v^-^-    Stallings  v.  "Newman,   26   Ala.  Commission  Co.,  152  Mo.  268,  53  S. 

y^^^,    €52  Arn^Dec.  723;  WilHamsPrint-  W.  912,  47  L.R.A.  859;   Holmes  v. 

^&.C::io.  v.  Saunders,  113  Va.  156,  73  Royal  Fraternal  Union,  222  Mo.  556, 

^-  _-E:,  472,  Ann.  Cas.  1913E  693.  121  S.  W.  100,  26  L.R.A.(N.S.)  1080; 

^-  •■•^-   Coogler  V.  Rhodes,  38  Fla.  240,  Byam  v.  Collins,  111  N.  Y.  143,  19  N. 

ff    So.  109,  66  A.  S.  R.  170;  Atlanta  E.  75,  7  A.  S.  R.  726  and  note,  2 

^^'J^'^  Pub.  Co.  V.  Medlock,  123  Ga.  L.R.A.   129;   Mauk  v.   Brundage,   68 

iV^'     51  S-  E.  756,  3  L.RJL.(N.S.)   Ohio  St.  89,  67  N.  E.  152,  62  L.R.A. 

■^^^,    See  infra,  par.  76,  88.  477;  Jackson  v.  Pittsburgh  Times,  152 

-  '^^-  Bohlinger  v.  Germania  Life  Ins.  Pa.  St.  406,  25  Atl.  613,  34  A.  S.  R. 

^^•,  100  Ark.  477, 140  S.  W.  257,  Ann.  659  and  note;  Cotulla  v.  Kerr,  74  Tex. 

Y?a-  1913C  613,  36  L.R.A.(N.S.)  449;  89,  11  S,  W.  1058,  15  A,  S,  R.  819; 

^ttpenter  v.  Ashley,  148  Cal.  422,  83  Byrne  v.  Funk,  38  Wash.  506,  80  Pac. 

Pfic.  444,  7  Ann.  Cas.  601;  Dauphiny  772,  3  Ann.  Cas.  647;  Rude  v.  Nass, 

^.  Buhne,  153  Cal.  757,  96  Pac.  880,  79  Wis.  321,  48  N.  W.  555,  24  A.  S.  R. 

^26  A.  S.  R.  136;  Hassett  v.  Carroll,  717;  Arnold  v.  Ingram,  151  Wis.  438, 

85  Conn.  23,  81  Atl.  1013,  Ann.  Cas.  138  N.  W.  Ill,  Ann.  Cas.  1914C  976. 

1913A  333;  Abraham  v.  Baldwin,  52      14.  Ross  v.  Ward,  14  S.  D.  240,  85 

Fla.  161,  42  So.  591,  10  Ann.  Cas.  N."  W.  182,  86  A.  S.  R.  746  and  note. 

U48  and  note,  10  L.R.A.(N.S.)  1051; 
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question  whether  such  communication  or  statement  was  made  in  good 
faith,  under  an  honest  belief  as  to  its  truth,  and  without  actual 
malice;  ^*  and  if  the  court  decides  that  a  libelous  communication  was 
privileged,  the  question  whether  there  was  actual  malice  is  for  the 
jury  to  determine,  either  from  direct  proof  or  as  an  inference  from 
other  proof  or  from  the  libel  itself.  "  In  other  words,  the  use  which 
the  defendant  has  made  of  his  privilege,  that  is,  whether  he  has  acted 
maliciously  or  not,  is  a  question  for  the  jury  to  decide.^* 

Absolute  Privilege 

76.  In  General. — An  absolutely  privileged  communication  ia  one  in 
respect  to  which,  by  reason  of  the  occasion  on  which  it  is  made,  no 
remedy  can  be  had  in  a  civil  action.^'  The  class  of  absolutely  privi- 
leged communications  is  narrow,  and  is  practically  limited  to  legis- 
lative and  judicial  proceedings  and  other  acts  of  state.^*  Where  there 
exists  an  absolute  privilege,  proof  even  of  actual  malice  will  not 
support  an  action  for  libel  or  slander,^*  absolute  privilege  being  in 
all  cases  a  complete  defense  which  cannot  be  rebutted  or  overcome 
by  evidence  that  the  publication  was  false  and  malicious.*^ 

77.  Statements  in  Connection  with  Legislative  -  Proceedings. — 
Communications  in  the  course  of  duty  in  legislative  proceedings  have 
repeatedly  been  held  absolutely  privileged.*  The  freedom  of  deliber- 
ation, speech  and  debate  generally  assured  by  the  constitution  to  each 
branch  of  the  legislature  is  particularly  the  privilege  of  the  individual 
members  rather  .than  of  the  house  as  an  organized  body;  and  being 
derived  from  the  will  of  the  people,  the  members  are  entitled  to  this 
privilege,  even  against  the  will  of  the  house.  Moreover,  it  has  been 
held  that  this  constitutional  guaranty  should  be  construed  liberally, 
so  that  its  full  design  may  be  answered,  extending  it  to  every  act 
resulting  from  the  nature  of  the  member's  office,  and  done  in  the 

15.  See  infra,  par.  88.  Note:  104  A.  S.  R.  113. 

16.  Hassett  v.  Carroll,  85  Conn.  23,  19.  Dawkins  v.  Rokely,  L.  R.  7  H. 
81  Atl.  1013,  Ann.  Cas.  1913A  333;  L.  744,  45  L.  J.  Q.  B.  8,  33  L.  T.  N.  S. 
Brice  v.  Curtis,  38  App.  Cas,  (D.  C.)  196,  23  W.  R.  931,  9  Eng.  Rul.  Cas. 
304,  Ann.  Cas.  1913C  1070,  38  L.R.A.  39  and  note. 

(N.S.)  69;  Abraham  v.  Baldwin,  52  20.  Runge  v.  Franklin,  72  Tex.  585, 
Fla.  151,  42  So.  591,  10  Ann.  Cas.  10  S.  W.  721,  13  A.  S.  R.  833,  3 
1148,  10  L.R.A.(N.S.)  1051;  Fresh  v.  L.R.A.  417. 

Cutter,  73  Md.  87,  20  Atl.  774,  25  A.       1.  Gardemal  v.  McWilliams,  43  La. 

S.  R.  575  and  note,  10  L.R.A.  67.         Ann.  454,  9  So.  106,  26  A.  S.  R.  195 

Notes:  104  A.  S.  R.  117;  10  Ann.  and  note;  Peterson  v.  Stcenerson,  113 

Cas.  1153.  Minn.  87,  129  N.  W.  147,  31  L.R.A. 

17.  Cooley  v.  Galyon,  109  Tenn.  1,  (N.S.)  674;  Runge  v.  Franklin,  72 
70  S.  W.  607,  97  A.  S.  R.  823  and  Tex.  585,  10  S.  W.  721,  13  A.  S.  R. 
note,  60  L.R.A.  139.  833,  3  L.R.A.  417. 

18.  Hassett  v.  Carroll,  85  Conn.  23,  Notes:  Ann.  Cas.  1916B  1065;  9 
81  Atl.  1013,  Ann.  Cas.  1913A  333.       Eng.  Kul.  Cas.  50. 
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execution  of  it,  and  exempting  him  from  liability  for  everything 
said  or  done  by  him  as  a  member  of  the  legislature,  whether  according 
to  the  rules  of  tlie  house  or  not.  Hence,  such  member  is  not  liable 
for  words  uttered  in  the  execution  of  his  official  duty,  even  when  he 
has  spoken  maliciously.*  However,  in  some  jurisdictions  certain 
limitations  to  the  absolute  character  of  the  privilege  attaching  in  the 
case  of  legislative  proceedings  have  been  recognized.  Thus,  it  has 
been  held  not  enough  that  lie  slanderous  words  complained  of  were 
uttered  in  a  legislative  hall,  but  that  further  reference  must  be  had 
to  the  circumstances  and  to  the  occasion  of  the  particular  occurrence 
before  the  question  can  be  determined,  and  that  even  a  member  of 
the  legislature  cannot  tal^e  advantage  of  his  official  position  to  give 
expression  to  private  slanders  against  others.*  In  accordance  with 
this  principle,  it  has  been  held  that  a  member  of  a  city  council,  during 
a  session  thereof,  is  not  privileged  to  call  another  city  officer  a  "thief," 
although  the  term  is  intended  to  apply  to  his  official  conduct,  if  there 
is  no  inquiry  pending  or  proposed  as  to  such  conduct.*  Moreover, 
there  are  decisions  which  hold  that  where  the  privilege  attaching  to 
legislative  proceedings  is  abused  for  malicious  purposes,  such  mis- 
conduct is  actionable.*  The  privilege  of  witnesses  appearing  before 
lc.c:islative  committees  to  testify  as  to  matters  within  the  jurisdiction 
of  such  committees  is  the  same  as  that  of  witnesses  in  proceedings 
before  a  court  of  justice,  namely,  that  the  words  spoken  are  absolutely 
privileged,  if  pertinent  to  the  matter  under  investigation,  even  though 
uttered  maliciously.*  Moreover,  it  has  been  held  that,  in  the  absence 
of  anything  showing  malice,  one  is  not  guilty  of  libel  who  sends  to 
the  Federal  Department  of  Justice  for  use  before  a  Senate  committee 
an  affidavit  containing  criminatory  matter  against  one  who  has  pre- 
ferred charges  against  the  qualifications  and  fitness  of  another  for 
office,  although  the  testimony  therein  contained  is  not  pertinent  to 
the  subject  of  inquiry  before  the  committee.'  However,  it  seems  that 
only  a  conditional  privilege  attaches  to  the  statements  of  persons  who 
appear  without  being  served  with  a  subpcena  before  a  legislative  or 
quasi  legislative  committee  or  council.*  Proceedings  before  a  com- 
mittee of  the  whole  of  a  board  of  aldermen  engaged  in  investigating 
certain  charges  have  been  held  to  be  neither  judicial  nor  quasi  judicial 

2.  Coffin  v.  Coffin,  4  Mass.  1,  3  Am.  591,  78  N.  E.  394,  6  Ann.  Cas.  802 
Dec.  189.  and  note. 

3.  McGaw  V.  Hamilton,  184  Pa.  St  Note:  Ann.  Cas.  1916B  1114. 
108,  39  Atl.  4,  63  A.  S.  R.  786.  See  infra,  par.  87. 

Note:  104  A.  S.  R.  120.  7.  Tuohy  v.   Halsell,   35   Okla.   61, 

4.  CaUahan  v.  Ingram,  122  Mo.  355,  128  Pac.  128,  Ann.  Cas.  1916B  1110 
26  S.  W.  1020,  43  A,  S.  R.  583.  and  note,  43   L.R.A.(N.S.)    323  and 

6.  Com.  V.  Blanding,  3  Pick.  (Mass.)   note. 
304,  16  Am.  Dec.  214.  8.  Note :  Ann.  Cas.  1916B  1114. 

6.  Sheppard  v.  Bryant,  191  Mass. 

331 


§§  78,  79  LIBEL  AND  SLANDEE  17  R.  C.  L. 

so  as  to  confer  an  absolute  privilege  on  witnesses  before  it,  where  the 
city  charter  empowered  it  to  issue  subpoenas  for  and  administer  oaths 
10  witnesses,  but  neither  authorized  the  issuance  of  capias  nor  com- 
mitment for  refusal  to  testify.* 

78.  Statements  of  Executive  or  Other  Public  Officers. — The  head 
of  an  executive  department  of  the  government  cannot  be  held  liable 
to  a  civil  suit  for  damages  on  account  of  official  communications 
made  by  him  pursuant  to  an  act  of  Congress  and  in  respect  of  matters 
within  his  auliority,  even  though  a  personal  or  even  malicious  motive 
may  have  prompted  his  action.*®  Thus,  a  report  by  the  proper  official 
of  the  United  States  War  Department  to  the  Secretary  of  War  as  to 
the  merits  of  a  claim  for  a  medal  of  honor  for  services  of  a  soldier 
in  an  action  which  has  been  referred  to  him  for  investigation,  which 
report  contains  nothing  that  does  not  relate  to,  or  reflect  on,  the 
character  of  the  claimant  and  the  foundation  of  his  claim,  has  been 
held  absolutely  privileged,  notwithstanding  the  motive  which  may 
have  actuated  the  maker,  or  the  mistakes  of  fact  which  it  may  con- 
tain.** In  England,  it  has  been  held  that  a  military  officer  giving 
evidence  before  a  military  court  of  inquiry  which  has  no  power  to 
administer  an  oath  is  entitled  to  the  same  protection  as  is  enjoyed  by 
a  witness  on  oath  in  an  ordinary  judicial  proceeding.**  But  this  com- 
plete protection  from  liability  has  not  been  extended  by  the  English 
courts  to  persons  not  of  the  military  profession,  and  it  would  seem 
that  many  executive  officers  of  the  English  government,  such  as 
members  of  the  general  council  of  medical  education,  inspectors 
general  of  customs,  committees  of  city  councils  and  the  like  enjoy, 
in  the  discharge  of  their  duties,  only  a  qualified  privilege.** 

79.  Statements  of  Inferior  Officers  and  Members  of  Boards. — Many 
courts  have  refused  to  recognize  the  doctrine  of  absolute  privilege  as 
applied  to  executive  or  other  public  officers  of  an  inferior  character.** 
For  example,  an  indorsement  by  the  superintendent  of  the  United 
States  Naval  Academy  of  his  opinion  thereof  on  the  resignation  of 
an  instructor  stating  why  he  thought  such  resignation  should  be 
accepted  has  been  held  only  presumptively  and  not  absolutely  a  privi- 
leged communication,  even  though  the  superintendent  is  required  by 
law  to  make  such  indorsement.**    Also,  although  there  is  authority 

9.  Blakeslee   v,    Carroll,   64    Conn.  L.  744,  45  L.  J.  Q.  B.  8,  33  L.  T.  N. 
223,  29  Atl.  473,  25  L.R.A.  106.  S.  196,  23  W.  R.  931,  9  Eng.  Rul;  Cas. 

10.  Spalding  v.  Vilas,  161  U.  S.  483,  39  and  note. 

16  S.  Ct.  631,  40  U.  S.  (L.  ed.)  780.  13.  Note:  5  L.R.A.(N.S.)  167. 

11.  De    Amaud    v.    Ainsworth,    24       14.  Notes:    104   A.    S.    R.   121:    6 
App.  Cas.  (D.  C.)  167,  5  L.R.A, (N.S.)   L.R.A. (N.S.)  164. 

103.  15.  Maurice  v.  Wordett,  64  Md.  233, 

12.  Dawkins  v.  Rokeby,  L.  R.  7  H.  39  Am.  Rep.  384. 
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to  the  effect  that  a  resolution  of  a  city  council  is  absolutely  privileged/* 
it  has  been  held  that,  an  extended  preamble,  affixed  to  an  order  of  a 
board  of  health  and  imputing  professional  misconduct  to  local  phy- 
sicians, is  not  privileged  but  libelous  per  se,  the  preamble  being  (leemed 
to  be  not  essential  nor  even  important*'  As  respects  members  of 
school  boards,  it  has  been  held  that  they  cannot  be  protected  in  the 
use  of  Ubelous  language  or  charges  under  a  mere  pretext  of  discharg- 
ing official  duties,  but  as  long  as  their  actions  are  clearly  within  the 
purview  of  the  law  and  such  as  they  have  an  unquestionable  right  to 
perform,  and  they  use  lawful  means  in  the  performance  of  the  act, 
they  cannot  be  held  liable  in  an  action  for  libel,  even  though  it  be 
charged  that  they  performed  the  act  in  pursuance  of  a  conspiracy 
among  their  members  or  through  a  malicious  motive.^*  But  other 
courts  have  intimated  that  the  privilege  of  members  of  a  school  board 
is  but  a  qualified  privilege  and  that  proof  of  malice  in  the  discharge 
of  their  official  duties  renders  them  liable  for  defamation.**  Though 
a  notary  public  is  an  officer,**  it  has  been  held  that  a  premature  pro- 
test of  a  negotiable  instrument  by  a  notary  public  is  unauthorized, 
and  its  publication  a  libel,  for  which  the  notary  is  liable  in  an  action 
by  an  injured  party,  who  alleges  that  the  protest  and  its  publication 
were  falsely,  fraudulently,  and  maliciously  made,  and  calculated  to 
injure  him  in  his  credit  and  business.*  But  the  language  which  a 
notary  usually  employs  in  protesting  a  note  has  been  held  not  libelous 
per  se,  especially  when  it  appears  therefrom  that  the  note  was  pro- 
tested before  it  had  fully  matured.  Moreover,  the  right  of  action  in 
such  cases  has  been  limited  to  nominal  damages  only,  when  no  special 
damage  is  alleged.* 

80.  Judicial  Proceedings. — ^The  rule  is  well  settled  in  England 
that  judges,  counsel,  parties  and  witnesses  are  absolutely  exempted 
from  liability  in  libel  or  slander  for  words,  otherwise  defamatory, 
published  in  the  course  of  judicial  proceedings.*  The  same  doctrine 
is  generally  adhered  to  in  the  various  jurisdictions  throughout  the 
United  States,  subject  to  the  qualification,  as  to  parties,  counsel  and 
witnesses,  that  in  order  to  be  privileged,  their  statements  must  be 

16.  Wachsmuth  v.  Merchants'  Nat.  Finley  v.  Steele,  159  Mo.  299,  60  S. 
Bank,  96  Mich.  426,  56  N.  W.  9,  21  W.  108,  52  L.ll.A.  852. 

L.R.A.  278.  20.  See  Notary  Public. 

17.  Mank  v.  Brundage,  68  Ohio  St.  1.  May  v.  Jones,  88  Ga.  308,  14  S. 
89,  67  N.  E.  162,  62  L.R.A.  477.  E.  652,  30  A,  S.  B.  154  and  note,  15 

18.  Barton  v.  Rogers,  21  Idaho  609,  L.R.A.  637  and  note. 

123  Pac  478,  Ann.  Cas.  1913E  192      2.  Hirshfield  v.  Ft.  Worth  Nat.  Bank, 
and  note,  40  L.R.A.(N.S.)  681.  83  Tex.  452,  18  S.  W.  743,  29  A.  S.  R. 

19.  Nalle  v.  Oyster,  230  U.  S.  165,  660,  15  L.R.A.  639. 

33  S.  Ct.  1043,  57  U.  S.  (L.  ed.)  1439;       3.  Note:  123  A.  S.  R.  632. 

333 


S  81  LIBEL  AND  SLANDER  17  R.  C.  L. 

pertinent  or  relevant  to  the  case.'*  Another  limitation  that  has  been 
recognized  by  some  American  courts  is  that  if  the  proceedings  in 
question  were  instituted  for  malicious  purposes  and  defamatory 
charges  are  contained  therein,  or  if  defamatory  utterances  are  made 
in  the  course  of  the  proceedings,  an  action  for  libel  or  slandey  will 
lie  on  proof  of  actual  malice,*  particularly  if  both  malice  and  irrele- 
vancy are  present.*  On  this  point,  however,  a  considerable  conflict 
of  authority  exists.'  As  to  the  effect  of  the  relevancy  of  the  words 
complained  of,  the  rule  according  to  many  authorities  appeaxs  to  be 
that  the  mere  relevancy  of  a  slander  or  libel  does  not  necessarily 
entitle  the  guilty  party  to  immunity,  but  that  it  merely  raises  a  pre- 
sumption in  his  favor,  which  the  defamed  person  may  overcome  by 
showing  that  the  defamatory  words  were  not  uttered  in  good  faith, 
but  maliciously,  without  a  belief  in  their  truth,  or  at  least  without 
a  probable  cause  for  such  belief.* 

81.  Privilege  of  Judges  and  Jurors. — ^It  appears  to  be  unanimously 
agreed,  both  in  England  and  in  the  United  States,  that  no  action  lies 
for  slanderous  words  spoken  by  a  judge  in  the  course  of  a  judicial 
proceeding  over  which  he  is  presiding,  such  words  being  absolutely 
privileged.  The  following  officers  have  been  held  to  be  included  within 
the  term  '^judge,"  for  the  purpose  of  enjoying  this  protection  when 
in  the  discharge  of  judicial  duties:  magistrates,  justices  of  the  peace 
and  judges  in  other  courts  of  inferior  and  superior  jurisdiction,  equity 
judges,  coroners,  members  of  courts  martial,  and  receivers  in  making 
reports  to  the  court  appointing  them.*  As  respects  jurors,  since  they 
are  under  a  legal  duty  to  act  in  that  capacity,  and  are  moreover 
deemed  to  be  a  part  or  a  branch  of  the  court  they  come  within  the 
absolute  rule  of  impunity  and  are  consequentiy  exempted  from  re- 
sponsibility by  civil  action  for  the  manner  in  which  those  duties  are 
performed  or  even  for  the  motives  which  influence  their  conduct ^* 
As  respects  the  reports  of  special  grand  juries,  however,  it  has  been 
held  that  defamatory  statements  beyond  the  power. of  such  bodies  are 
not  privileged.^^ 

4.  Hardin   ▼.    Cumstock,   2   A.   K       8.  Note :  123  A.  S.  R.  635. 
Miirsh.    (Ky.)   480,  12  Am.  Dec.  427       9.  Houghton     v.     Humphries,     85 
and  note.  Wash.  50,  147  Pac.  641,  L.R.A.1915E 

Notes:  104  A.  S.  R.  119;  123  A.  S.  1051    and    note;    Law    v.    Llewellyn, 
R.  633.  [1906]   1  K.  B.   (Eng.)  487,  4  Ann. 

5.  Cooper  v.  Armour,  42  Fed.  215,  Cas.  431  and  note. 

8   L.R. A.    47 ;    Com.    v.    Blanding,    3  Note :  123  A.  S.  R.  650. 

Pick.   (Mass.)  304,  15  Am.  Dec.  214;  10.  Notes:  123  A.  S.  R.  650;  L.R.A. 

Ruohs   V.   Backer,   6   Heisk.    (Tenn.)  1915E  1055. 

395,  19  Am.  Rep.  598.  11.  Poston  v.  Washington,  etc.,  R. 

6.  Lawson  v.  Hicks,  38  Ala.  279,  81  Co.,   36  App.   Cas.    (D.   C.)    359,  32 
Am.  Dec.  49.  L.R.A.(N.S.)  785  and  note. 

7.  Note:  123  A.  S.  R.  64L 
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82.  What  Constitutes  Judicial  Proceedings. — As  to  what  constitutes 
a  judicial  proceeding  within  the  rule  of  privilege,  considerable  con- 
tention has  arisen.  According  to  some  authorities,  it  is  necessary, 
in  all  cases,  that  the  court  have  jurisdiction  of  the  controversy  to 
entitle  the  persons  taking  part  in  such  proceedings  to  the  protection 
in  question.**  As  to  the  time  when  a  litigation  may  he  deemed  to 
have  commenced  for  this  purpose,  it  has  been  held  that  where  a 
bill  has  been  presented  to  a  court,  which  has  acted  on  it  so  far  as  to 
make  an  order  that  the  defendants  appear  and  show  cause  why  they 
should  not  be  enjoined,  the  proceeding  becomes  judicial  and  the  sub- 
ject of  the  privilege,  though  the  case  has  not  been  finished.**  But 
the  publication  of  libelous  matter  is  not  privileged  merely  because 
the  acts  on  which  the  charge  is  founded  may  become  the  subject 
of  legal  proceedings.**  For  example,  although  the  filing  of  a  lien 
may  result  in  the  institution  of  legal  proceedings,  the  malicious  filing 
by  a  subcontractor  of  a  mechanic's  lien  without  authority  of  law  and 
with  intent  to  injure  the  business  of  the  contractor  has  been  held 
libelous  where  it  results  in  damage  by  loss  of  credit  or  customers.** 
A  proceeding  before  a  committee  of  aldermen  wherein  testimony  was 
taken  under  oath  haa  been  held  to  be  neither  a  judicial  nor  a  quasi 
judicial  proceeding  within  the  rule  of  absolute  privilege  attaching  to 
judicial  proceedings.**  Also,  where  a  person  not  a  member  of  a 
secret  organization  makes  an  affidavit  before  a  justice  of  the  peace 
for  use  in  a  trial  before  such  organization,  the  publication  of  such 
affidavit  is  not  privileged.*'  It  has  been  held,  however,  that  defama- 
tory words  spoken  in  the  course  of  proceedings  for  the  disbarment 
of  attorneys,**  or  in  proceedings  before  military  tribunals,  or  before 
the  Interstate  Commerce  Commission  or  in  extradition  proceedings 
before  a  governor,  though  such  proceedings  are  but  quasi  judicial  in 
character,  fall  within  the  protection  attached  to  utterances  in  the 
course  of  ordinary  judicial  proceedings.** 

83.  Pleadings  in  Judicial  Proceedings. — The  rule  is  well  settled  in 
England  that  statements  made  by  a  party  in  his  pleadings  in  judicial 
proceedings  are  absolutely  privileged  and  can  in  no  case  give  rise 
to  an  action  for  defamation.**  The  prevailing  rule  in  the  United 
States  is  that  such  statements  are  privileged  when  pertinent  and  rele- 

12.  Note:  123  A.  S.  B.  642.  Am.  Rep.  163. 

13.  Kimball  v.  Post  Pub.  Co.,  199  18.  Note:  Ann-  Cas.  1912A  377. 
Mass.  248,  85  N.  B.  103,  127  A.  S.  R.  Compare  Cowley  v.  Pulsifer,  137  Mass. 
492,  19  L.R.A.(N.S.)  862.  392, 50  Am.  Rep.  318,  wherein  the  pnb- 

14.  Osbom  v.  Leach,  135  N.  G.  628,  lication  of  a  petition  for  the  plaintiff's 
47  S.  E.  811,  66  L.R.A.  648.  disbarment  was  held  libelous,  where  the 

15.  Moore  v.  Rolin,  89  Va.  107,  15  petition  had  been  filed  in  vacation  and 
S.  E.  520,  16  L.R.A.  625  and  note.        had  not  been  presented  or  docketed. 

16.  Blakeslee  ▼.   Carroll,  64   Conn.       19.  Note :  123  A.  S.  R.  646. 
223,  29  Atl.  473,  26  L.R.A.  106.  20.  Note :  12  Ann.  Cas.  1025. 

17.  Nix  ▼.  CaldweU,  81  Ky.  293,  50 
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vant  to  the  subject  under  inquiry,^  regardless  of  malice,*  although 
there  are  some  authorities  to  the  effect  that  such  statements  are  abso- 
lutely privileged  regardless  of  malice  or  relevancy.*  On  the  other 
hand  there  is  authority  to  the  effect  that  defamatory  statements  in 
the  pleadings,  to  be  privileged,  must  be  not  only  relevant  but  they 
must  be  uttered  without  express  malice.*  Where  a  statement  is  privi- 
leged if  relevant,  it  has  been  held  actionable  when  irrelevant  only 
on  proof  of  malice  and  want  of  reasonable  cause  to  believe  it  relevant* 
The  question  of  the  relevancy  or  pertinency  of  matters  contained  in 
the  pleadings,  when  in  issue,  is  never  left  to  the  jury  but  is  a  ques- 
tion of  law  for  the  court.*  Aa  to  the  degree  of  relevancy  or  perti- 
nency necessary  to  maJce  alleged  defamatory  matter  privileged  the 
courts  favor  a  liberal  rule.  The  matter  to  which  the  privilege  does 
not  extend  must  be  so  palpably  wanting  in  relation  to  the  subject 
matter  of  the  controversy  that  no  reasonable  man  can  doubt  its  irrel- 
evancy and  impropriety.  In  order  that  matter  alleged  in  a  plead- 
ing may  be  privileged,  it  need  not  be  in  every  case  material  to  the 
issues  presented  by  the  pleadings.  It  must,  however,  be  legitimately 
related  thereto,  or  so  pertinent  to  the  subject  of  the  controversy  that 
it  may  become  the  subject  of  inquiry  in  the  course  of  the  trial. ^ 
The  fact  that  the  person  alleged  to  have  been  defamed  in  the  plead- 
ings is  not  a  party  to  the  proceedings  has  been  held  not  to  detract 
from  the  privileged  character  of  the  publication.®  The  theory  of 
privilege  in  this  connection  has  been  defended  on  the  ground  that 

1.  Notes:  3L.B.A.  417;  12  Ann.  Cas.  4.  Hardin  v.  Cumstock,  2  A.  K. 
1026.  Marsh.   (Ky.)  480,  12  Am.  Dec  427 

2.  Gardemal  v.  Mc Williams,  43  La.  (dictum)  and  note;  Sherwood  v.  Pow- 
Ann.  454,  9  So.  106,  26  A.  S.  R.  195  ell,  61  Minn.  479,  63  N.  W.  1103,  52 
and  note;  Gilbert  v.  People,  1  Denio  A.  S.  R.  614  and  note,  29  L.R.A.  153; 
(N.  Y.)  41,  43  Am.  Dec.  646  and  note;  Lanning  v.  Christy,  30  Ohio  St  115, 
Kemper  v.  Fort,  219  Pa.  St.  85,  67  27  Am.  Rep.  431. 

A^tl.  991,  123  A.  S.  R.  623,  12  Ann.  Note :  Ann.  Cas.  1913D  445. 

Cas.  1022  and  note,  13  L.R.A.(N.S.)  5.  Lawson  v.  Hicks,  38  Ala.  279,  81 

820  and  note.  Am.  Dec.  49  and  note. 

3.  Abbott  V,  Tacoma  Bank  of  Com-  6.  Crockett  v.  McLanahan,  109  Tenn. 
merce,  175  U.  S.  409,  20  S.  Ct.  153,  517,  72  S.  W.  950,  61  L.R.A.  914. 

44  U.  S.  (L.  ed.)  217;  Ball  v.  Rawles,  7.  Note:  12  Ann.  Cas.  1027. 
93  Cal.  222,  28  Pac.  937,  27  A.  S.  R.  8.  Jones  v.  Brownlee,  161  Mo.  258, 
174  (complaint  charging  commission  of  61  S.  W.  795,  53  L.R.A.  445,  wherein 
crime) ;  Gosewich  v.  Doran,  161  Cal.  plaintiff  was  alleged  to  have  committed 
511,  119  Pac.  656,  Ann.  Cas.  1913D  adultery  with  the  plaintiff  in  a  divorce 
442  and  note;  Randall  v.  Hamilton,  45  proceeding,  in  the  defendant's  crosa- 
La.  Ann.  1184,  14  So.  73,  22  L.R.A.  bill);  Ruohs  v.  Backer,  6  Heisk. 
G49  and  note;  Runge  v.  Franklin,  72  (Tenn.)  395,  19  Am.  Rep.  598;  Crock- 
Tex.  585,  10  S.  W.  721,  13  A.  S.  R.  ett  v.  McLanahan,  109  Tenn.  517,  72 
833  and  note,  3  L.R.A.  417  and  note.  S.  W.  950,  61  LJi.A.  914. 

Notes:  13  L.R.A.(N.S.)  820;  12  Ann. 
Cas.  1025. 
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the  pleadings  are  addressed  to  the  court  alone  and  to  no  other  read- 
ers.^ 

84.  Variotts  Steps  in.  Judicial  Proceedings. — The  privilege  attach- 
ing to  the  pleadings  in  actions  includes  not  merely  the  petition,  com- 
plaint, declaration  at  law  or  bill  in  equity,  but  also  the  subsequent 
pleadings  such  as  the  answer  in  civil  actions.*^  Charges  of  crime, 
whether  oral  or  written,  if  made  for  the  purpose  of  instituting  or 
aiding  a  criminal  prosecution  are  privileged,  whether  made  to  the 
prosecuting  attorney,  the  grand  jury,  or  to  a  coiurt  or  judicial  officer 
having  jurisdiction  to  inquire  into  th^  truth  of  the  charges  and  to 
punish  Uie  accused  If  found  guilty,  or  to  require  him  to  appear  before 
some  other  officer  or  tribunal  for  trial,*^  as,  for  example,  words  uttered 
in  an  affidavit  for  a  search  warrant,**  words  spoken  before  a  magis- 
trate by  one  who  has  caused  an  arrest  for  crime,**  statements  and 
communications  made  to  a  grand  jury,  which  result  in  the  indict- 
ment for  crime  of  the  person  concerning  whom  they  are  made,  state- 
ments made  to  a  district  attorney  and  his  assistants  in  their  official 
capacity  for  the  purpose  of  originating  or  forwarding  a  judicial  pro- 
ceeding for  bringing  an  offender  to  justice,**  and  petitions  to  police 
magistrates  charging  misconduct  on  tiie  part  of  certain  individuals.** 
It  has,  however,  been  held  that  an  unsworn  letter  to  a  justice  of  the 
peace  concernirig  the  commission  of  a  crime  and  urging  an  investiga- 
tion, which  does  not  state  facts  but  merely  states  rumors  which  the 
informant  might  easily  have  ascertained  to  be  untrue,  is  not  privi- 
leged if  written  maliciously.**  The  doctrine  of  privilege  has  been 
held  to  protect  affidavits  made  for  various  purposes  in  judicial  pro- 
ceedings,*' as,  for  example,  an  affidavit  in  support  of  a  motion  for 
a  new  trial,*^  or  in  defense  of  a  proceeding  to  charge  an  executor 
personally  for  improper  charges  in  connection  with  the  estate,**  or 
for  the  arrest  of  another.'*     In  innumerable  other  instances,  the 

9.  Park -v.  Detroit  Free  Press  Co.,  4  S.  Ct.  12,  28  U.  S.  (L.  ed.)  158; 
72  Mich.  660,  40  N.  W.  731,  16  A.  S.  Schultz  v.  Strauss,  127  Wis.  325,  106 
R.  544,  1  L.R.A.  599.  N.  W.  1066,  7  Ann.  Cas.  528  and  note. 

10.  Lanning  v.  Christy,  30  Ohio  St.  15.  Flynn  v.  Boglarsky,  164  Mich. 
115,  27  Am.  Rep.  43L  513,  129  N.  W.  674,  32  L.R.A.(N.S.) 

Note :  123  A.  S.  R.  644.  740  and  note. 

11.  Hartsock  v.  Reddick,  6  Blackf.  16.  Miller  v.  Nuckolls,  77  Ark.  64, 
rind.)  255,  38  Am.  Dec.  141  and  note;  91  S.  W.  759,  113  A.  S.  R.  122,  7  Ann. 
Bunton  v.  Worley,  4  Bibh  (Ky.)  38,  Cas.  110,  4  L.R.A.(N.S.)  149  and  note. 
7  Am.  Dec.  735;  Fb^m  v.  Boglarsky,  17.  Notes:  104  A.  S.  R.  124;  123 
164  Mich.  513,  129  N.  W.  674,  32  A.  S.  R.  645;  4  British  Rul.  Cas.  969. 
L.R.A.(N.S.)  740  and  note.  18.  Keeley  v.  Great  Northern  R.  Co., 

Note:  123  A.  S.  R.  645.  156  Wis.  181,  145  N.  W.  664,  L.R.A. 

12.  Vausse  v.  Lee,  1  Hill    (S.  'C.)    1915C  986  and  note. 

197,  26  Am.  Dec.  168  and  note.  19.  Perry  v.  Perry,  153  N.  C.  266, 

IS.  AUen  v.  Crofoot,  2  Wend.   (N.  69   S.  E.   130,  31  L.R.A.  (N.S.)    88a 

Y.)   515,  20  Am.  Dec.  647  and  note.       20.  Slater  v.  Taylor,  31  App.  Cas. 
14.  Vogel  V.  Gruaz,  110  U.  S.  311,    (D.  C.)  100,  18  L.R.A.(N.S.)  77. 
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doctrine  of  privilege  has  been  held  to  protect  the  various  papers  filed 
in  judicial  proceedings,  such  as  motions,^  specifications  of  opposition 
to  an  insolvent  person's  discharge,*  bills  of  particulars,*  advertise- 
ments for  the  sale  of  property  under  legal  process,*  and  various  ex 
parte  applications  made  to  the  court  in  the  progress  of  the  proceedings.* 
85.  Statements  of  Counsel. — It  has  been  settled  in  England,  from 
an  early  date,  that  no  action  will  lie  against  an  advocate,  barrister  or 
solicitor  for  defamatory  words  spoken  with  reference  to  and  in  the 
course  of  an  inquiry  before  a  judicial  tribunal  even  if  they  are  uttered 
maliciously  and  without  reasonable  cause  and  are  irrelevant,  the 
privilege  being  absolute  and  unqualified.*  In  the  United  Stat^  the 
rule  supported  by  the  weight  of  authority  is  that  attorneys  conduct- 
ing judicial  proceedings  are  privileged  from  prosecution  for  libel  or 
slander  in  respect  to  words  or  writings  used  in  the  course  of  such 
proceedings  reflecting  injuriously  on  others,  when  such  words  and 
writings  are  material  and  pertinent  to  the  question  involved,'  regard- 
less of  how  false,  malicious  or  injurious  they  may  be.*  An  attorney 
at  law  has,  therefore,  a  conditional  privilege  to  make,  during  the  prog- 
ress of  a  trial,  such  fair  comments  on  the  circumstances  of  the-  case 
and  the  conduct  of  the  parties  in  connection  therewith  as,  in  his 
judgment,  seem  proper,*  and  it  is  not  material  if  the  words  are  uttered 
in  the  course  of  a  trial,  whether  in  form  they  are  addressed  to  a  wit- 
ness or  to  the  court  or  jury.**  Statements  of  inferences  drawn  from 
the  evidence  in  judicial  proceedings  and  stated  in  the  argumentative 
part  of  an  attorney's  brief  have  been  held  as  absolutely  privileged 
as  oral  utterances.**  However,  some  courts  have  imposed  limitations 
on  the  right  in  question.  Thus,  it  has  been  held  that  counsel  are 
protected  from  liability  for  anything  they  say  which  is  pertinent  to 
the  cause,  if  they  are  instructed  by  their  clients  to  say  it,  words  spoken 
by  counsel  when  the  client  is  present  being  presumed  to  have  been 
authorized  by  him,  but  they  are  liable  for  anything  spoken  not 

1.  Hauk  V.  Evans,  76  la.  593,  41       Notes:  2  Am.  Dec.  431;  17  Am.  Dec. 
N.  W.  368,  14  A.  S.  R.  247  (motion  194;  7  Ann.  Cas.  605. 

to  compel  attorney  to  pay  over  money  7.  Carpenter  v.  Ashley,  148  Cal.  422, 

collected  by  him).  83  Pac.  444,  7  Ann.  Cas.  601  and  note; 

2.  Hollis  v.  Meux,  69  Cal.  625,  11  Mower  v.  Watson,  11  Vt.  536,  34  Am. 
Pac.  248,  58  Am.  Rep.  574.  Dec.  704. 

3.  Note:  123  A.  S.  R.  C46.  Notes:  17  Am.  Dec.  194;  123  A.  S. 

4.  Gore  v.  Condon,  87  Md.  368,  39  R.  648;  7  Eng.  Rul.  Cas.  727. 

Atl.  1042,  67  A.  S.  R.  352  and  note,       8.  Hastings  v.  Lusk,  22  Wend.  (N. 
40  L.R.A.  382.  Y.)  410,  34  Am.  Dec.  330. 

5.  Notes:  104  A.  S.  R.  124;  7  Ann.       9#  Atlanta  News  Pub.  Co.  v.  Med- 
Cas.  604.  lock,  123   Ga.  714,  51.  S.  E.  756,  3 

6.  :Munster  v.  Lamb,  11   Q.  B.  D.  L.R.A. (N.S.)  1139. 

588,  49  L.  T.  N.  S.  252,  32  W.  R.  248,       10.  Note:    7    Ann.    Cas.   604. 
52  L.  J.  Q.  B.  726,  7  Eng.  Rul.  Cas.       11.  Note :  104  A.  S.  R.  128. 
714  and  note. 
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pertinent  to  the  cause,  whether  instructed  or  not.^'  In  determining 
what  is  pertinent  within  the  general  rule  of  privilege,  much  latitude 
must  be  allowed  to  the  judgment  and  discretion  of  those  who  are 
intrusted  with  the  conduct  of  a  cause  in  court,  and  a  much  larger 
allowance  made  for  the  ardent  and  excited  feelings  with  which  a 
pai-ty,  or  counsel  who  naturally  and  almost  necessarily  identifies  him- 
self with  his  client,  may  become  animated^  by  constantly  regarding 
one  side  only  of  a  controversy.  But  where  an  attorney  goes  out 
of  the  way  to  asperse  and  vilify  another  by  words  not  material  or 
pertinent  to  the  controversy,  he  is  without  protection,  and  is  liable 
to  be  prosecuted  as  in  other  cases  of  slander  or  hbel.** 

86.  Statements  of  Parties  to  Actions. — The  privilege  of  parties  to 
judicial  proceedings  is  coextensive  with  that  of  counsel.*"*  Thus, 
if  words  spoken  by  a  litigant  during  the  course  of  a  judicial  proceed- 
ing are  neither  pertinent  nor  material  to  the  subject  under  investiga- 
tion, and  are  actionable,  they  are  not  privileged  and  he  is  answerable 
therefor.  He  may,  however,  show  that  he  spoke  the  words  in  good 
faith,  with  probable  grounds  to  believe,  and  an  honest  belief,  that 
they  were  true  and  were  pertinent  and  material  to  the  subject  matter 
under  investigation.**  The  manager  of  a  corporation  representing 
it  on  a  trial  has  the  same  privilege  that  he  would  have  if  he  were 
himself  a  party,  in  respect  to  words  spoken  by  him  in  the  course  of 
tlie  proceedings,**  and  the  same  is  true  in  the  case  of  a  next  friend 
who  appears  in  an  action  on  behalf  of  a  party.*' 

87.  Testimony  of  Witnesses. — The  rule  in  England  has  been  some- 
what loosely  said  to  be  that  a  witness,  in  giving  his  evidence  in  a 
judicial  proceeding,  enjoys  an  absolute  privilege.  Hence,  proof  of 
actual  malice  will  not  support  an  action  for  libel  or  slander  against 
him,*^  and  it  has  even  been  held  that  the  statements  as  to  the  testi- 
mony ho  is  about  to  give,  made  by  a  witness  before  trial  to  a  party 
to  the  action  and  the  latter's  counsel,  are  surrounded  by  the  same 
privilege  of  protection  against  prosecution  for  slander  as  is  the  evi- 
dence actually  given  by  the  witness  in  court.*®    However,  a  careful 

12.  Stackpole  v.  Hennen,   6  Mart.  617,  32  Atl.  626,  48  A.  S.  R.  836  and 
N.  S.   (La.)  481,  17  Am.  Dec.  187.       note. 

13.  Note:  7  Ann.  Cas.  604.  16.  Nissen  v.  Cramer,  104  N.  C.  574, 

14.  Dodge  V.  Gilman,  122  Minn.  177,  10  S.  E.  676,  6  L.R.A.  780. 

142  N.  W.  147,  Ann.  Cas.  1914D  894,  17.  Ruohrs    v.    Backer,    6    Heisk. 

47  L.R.A.(N.S.)  1098;  McClaughry  v.  (Tenn.)  395,  19  Am.  Rep.  598. 

Wetmore,  6  Johns.  (N.  Y.)  82,  5  Am.  18.  Dawkins  v.  Rokely,  L.  R.  7  H. 

Dec.  194;  Mower  v.  Watson,  11  Vt.  L.  744,  33  L.  T.  N.  S.  196,  23  W.  R. 

536,  34  Am.  Dec.  704.  931,  45  L.  J.  Q.  B.  8,  9  Eng.  Rul. 

Notes:  2  Am.  Dec.  431;  123  A.  S.  Cas.  39  and  note. 

R.  647.  19.  Watson  v.  Jones,   [1905]  A.  C. 

As  respects  the  privilege  of  counsel,  480,  74  L.  J.  P.  C.  151,  93  L.  T.  N.  S. 

see  preceding  paragraph.  489,  3  Ann.  Cas.  124  and  note,  4  Brit- 

15.  Clemmons  v.  Danforth,  67  Vt.  ish  Rul.  Cas.  934  and  note. 

339 


§  87  UBBL  AND  SLANDER  17  B.  C.  L. 

examination  of  the  English  authorities  reveals  the  fact  that  the  Eng- 
lish rule  is  generally  stated  more  broadly  than  the  authorities  war- 
rant, and  that  in  reality  the  absolute  privilege  of  witnesses  is  confined 
to  statements  made  in  thq.  character  of  a  witness,  or  with  reference 
to  matters  before  the  court.*®  In  the  United  States,  although  the 
broad  English  rule  has  been  approved  and  apparently  adopted  in  a 
few  jurisdictions,^  it  is  held  by  the  great  weight  of  authority  that 
defamatory  words  uttered  by  a  witness  in  the  course  of  a  judicial 
proceeding  are  absolutely  privileged  only  when  such  words  are  con- 
nected with  or  are  relevant  or  material  to  the  subject  of  inquiry.* 
But  if  such  words  are  relevant  or  pertinent,  no  action  will  lie  even 
though  the  utterance  is  false  or  malicious.*  The  rule  has  been 
announced  that  the  position  of  a  witness  is  one  of  absolute  privilege 
when  the  answers  are  directly  responsive  to  the  questions  of  attor- 
neys which  are  material,  or  the  immateriality  thereof  is  waived  by 
failure  to  object.*  And  the  mere  fact  that  words  uttered  by  a  witr 
ness  were  not  in  response  to  questions  does  not,  it  has  been  held, 
avoid  the  privilege,  if  they  were  spoken  in  respect  to  pertinent  and 
relevant  matters,  although  statements  officiously  volunteered  might 
be  evidence  of  express  malice.*  Furthermore,  words  not  relevant  nor 
pertinent  to  the  matter  in  question  have  nevertheless  been  held  to 
be  privileged  if  spoken  in  good  faith,  under  a  belief  that  they  were 
relevant  and  proper,  and  without  actual  malice.*  It  is  a  question 
for  the  jury  to  determine  whether  answers  given  by  a  person  in  the 
course  of  his  testimony  as  a  witness,  and  claimed  to  be  slanderous, 
were  so  given  under  the  belief  that  they  were  pertinent  and  relevant 
to  the  question  at  issue,  or  from  malice.'    The  presumption  is  that 

20.  Note :  4  British  Rul.  Cas.  955.  are  not  objected  to  and  mled  out  by 

1.  Selree  v.  Thompson,  126  Ky.  223,  the  court;  or  concerning  the  imperti- 
103  S.  W.  374,  15  Ann.  Cas.  770  and  nency  or  impropriety  of  which  he  re- 
note,  11  L.R.A.(N.S.)  723;  Himckel  v.  ceives  no  advice  from  the  court  or 
Voneiff,  69  Md.  179,  14  Atl.  500,  17  tribunal  before  which  the  proceeding 
Atl.  1056,  9  A.  S.  R.  413.  is  had. 

2.  Gudger  v.  Penland,  108  N.  C.  593,  5.  Blakeslee  v.  Carroll,  64  Conn.  223, 
13  S.  E.  1G8,  23  A.  S.  R.  76.  29  Atl.  473,  25  L.R.A,  106. 

Notes:  104  A,  S.  R.  124;  123  A.  S.  Note:  4  British  Rul.  Caa.  952. 

R.  649;  L.R.A.1915C  986;  4  British  6.  Sands  v.  Robison,  12  Smedes  &  M. 

Rul.  Cas.  949.  (Miss.)  704,  51  Am.  Dec,  132  and  note 

3.  Cooley  v.  Galyon,  109  Tenn.  1,  (witness  testifying  before  grand  jury) ; 
70  S.  W.  607,  97  A.  S.  R.  823,  60  Hastings  v.  Lusk,  22  Wend.  (N.  Y.) 
L.R.A.  139;  Calkins  v.  Sumner,  13  410,  34  Am.  Dec.  330;  Moore  v.  Manu- 
Wis.  193,  80  Am.  Dec.  738.  facturer's  Nat.  Bank,  123  N.  Y.  420, 

Note:  15  Ann.  Cas.  773.  25  N.  E.  1048,  11  L.R.A.  753;  Cooper 

4.  Note:  15  Ann.  Cas.  775.  Com-  v.  Phipps,  24  Ore.  357,  33  Pac.  985, 
pare  Calkins  v.  Sumner,  13  Wis.  193,  22  L.R.A.  836  and  note;  Calkins  v. 
80  Am.  Dec.  738,  wherein  it  is  said  Sumner,  13  Wis.  193,  80  Am.  Dec.  738. 
that  a  witness  is  not  answerable  for  7.  Hastings  v.  Lusk,  22  Wend.  (N. 
any  statements  he  may  make  respon-  Y.)  410,  34  Am.  Dec.  330;  White  v. 
sive  to  questions  put  to  him,  and  which  Carroll,  42  N.  Y.  161,  1  Am.  Rep.  503. 
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words  spoken  by  a  witness  were  pertinent  and  material  and  that  they 
were  fairly  called  out  by  the  examination.®  In  Canada  it  has  been 
held  that  the  question  of  the  liability  of  a  witness  for  defamatory 
statements  made  by  him  is  not  a  question  of  public  law  with  respect 
to  which  English  law  will  govern,  and  the  rule  has  been  announced 
that  although  a  witness  is  not  liable  for  defamatory  statements  made 
while  he  is  performing  his  duty  as  a  witness,  if  he  abuses  his  posi- 
tion to  injure  the  parties  to  the  case  or  third  persons,  either  by  per- 
juring himself  or  by  making  declarations  which  do  not  relate  either 
to  the  matter  in  issue  or  to  the  questions  which  are  put  to  him,  he 
commits  a  fault  because  he  is  no  longer  accomplishing  the  duty  or 
obligation  which  the  law  imposes  on  him.* 

Qualified  Privilege  Oenerally 

88.  What  Is  a  Qualifiedly  Privileged  Communication. — ^A  publi- 
cation is  conditionally  or  qualifiedly  privileged  where  circumstances 
exist,  or  are  reasonably  believed  by  the  defendant  to  exist,  which 
cast  on  him  the  duty  of  making  a  communication  to  a  certain 
other  person  to  whom  he  makes  such  communication  in  the  per- 
formance of  such  duty,  or  where  the  person  is  so  situated  that  it 
becomes  right  in  the  interests  of  society  that  he  should  tell  third 
persons  certain  facts,  which  he  in  good  faith  proceeds  to  do.*^  This 
general  idea  has  been  otherwise  expressed  as  follows:  A  communicar 
tion  made  in  good  faith  on  any  subject  matter  in  which  the  person 
communicating  has  an  interest,  or  in  reference  to  which  he  has  a 
duty,  is  privileged  if  made  to  a  person  having  a  corresponding  interest 
or  duty,  even  though  it  contains  matter  which,  without  this  privi- 
lege, would  be  actionable,  and  although  the  duty  is  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation.*^     In  the 

8.  Shadden  v.  McElwee,  86  Temi.  R.  823  and  note,  60  L.R.A.  139;  Rnde 
146,  5  S.  W.  602,  6  A.  8.  R.  821  and  v.  Nass,  79  Wis.  321,  48  N,  W.  655, 
note.  24  A.  S.  R.  717;  Toogood  v.  Spyring, 

Note:  4  British  Rnl.  Cas.  971.  1  Cr.  M.  &  R.  181,  3  L.  J.  Exch.  347, 

9.  Note:  4  British  Rul.  Cas.  958.        4  Tyr.  582,  9  Eng.  Rul.  Cas.  55  and 

10.  Coogler  v.  Rhodes,  38  Fla.  240,  note. 

21  So.  109,  56  A.  S.  R.  170  and  note;  Notes:  104  A.  S.  R.  113;  4  L.R.A. 

Hill  V.  Murphy,  212  Mass.  1,  98  N.  E.  280. 

781,  Ann.  Cas.  1913C  374,  40  L.R.A.  11.  Melcher  v.  Beeler,  48  Colo.  233, 

(N.S.)  1102;  Aldrich  v.  Press  Print-  UO  Pac.  181,  139  A.  S.  R.  273;  Cald- 

ing  Co.,  9  Minn.  133,  86  Am.  Dec.  84;  well  v.  Story,  107  Ky.  10,  52  S.  W. 

Trebly    v.    Transcript    Pub.    Co.,    74  850,  45  L.R. A.  735 ;  Bradley  v.  Heath, 

Minn.  84,  76  N.  W.  961,  73  A.  S.  R.  12  Pick.    (Mass.)    163,  22  Am.   Dec. 

330;  Conroy  v.  Pittsburgh  Times,  139  418;  Pollasky  v.  Minchener,  81  Mich. 

Pa.  St.  334,  21  Atl.  154,  23  A.  S.  R.  280,  46  N.  W.  5,  21  A.  S.  R.  516,  9 

188,  11  L.R.A.  725 ;  McGaw  v.  Hamil-  L.R. A.  102 ;  Upton  v.  Hume,  24  Ore. 

ton,  184  Pa.  St.  108,  39  Atl.  4,  63  A.  420,  33  Pac.  810,  41  A.  S.  R.  863  and 

S.  R.  786  and  note;  Cooley  v.  Galyon,  note,  21  L.R.A.  493;  Stayton  v.  State, 

109  Tenn.  1,  70  S.  W.  607,  97  A.  S.  46  Tex.  Crim.  205,  78  S.  W.  1071,  108 
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absence  of  malice  an  utterance  may  be  qualifiedly  privileged,  even 
though  it  is  not  true/*  and  notwithstanding  the  fact  that  it  contains 
a  charge  of  crime.**  But  mere  color  of  lawful  occasion  and  pretense 
of  justifiable  end  cannot  shield  from  liability  a  person  who  publishos 
and  circulates  defamatory  matter.**  Hence,  a  publication  loses  ita 
character  as  privileged,  and  is  actionable,  on  proof  of  actual  malice,** 
or,  at  least,  such  gross  disregard  of  the  rights  of  the  person  injured 
as  is  equivalent  to  malice  in  fact.^*  In  the  case  of  a  qualifiedly  privi- 
leged communication  the  occasion  on  which  it  was  made  rebute  the 
inference  prima  facie  arising  from  a  statement  prejudicial  to  the 
character  of  the  plaintiff,  and  puts  the*  burden  on  him  to  prove  that 
there  was  malice  in  fact,  that  the  defendant  was  actuated  by  motives 
of  personal  spite  or  ill  will,  independent  of  the  occasion  on  which  the 
communication  was  made.*' 

89.  Limitations  on  Qualified  Privilege. — ^Although  the  general  rule 
is  that  a  communication  made  in  good  faith  on  any  subject  matter 

A.  S.  R.  988 ;  Shurtleff  v.  Stevens,  51  v.  Ball,  83  Mich.  583,  47  N.  W.  674, 

Vt.  501,  31  Am.  Rep.  698.  21  A.  S.  R.  622,  11  L.R.A.  72;  Aldrieh 

12.  Irion  V.  Knapp,  132  La.  60,  60  v.  Tress  Printing  Co.,  9  Minn.  13^,  86 
So.  719,  43  L.R.A.(N.S.)  940.  Am.  Dec.  84;  Hebner  v.  Great  North- 

13.  Abraham  v.  Baldwin,  52  Fla.  em  R.  Co.,  78  Minn.  289,  80  N.  W. 
151,  42  So.  591,  10  Ann.  Cas.  1148,  1128,  79  A.  S.  R.  387  and  note;  Jarmi- 

10  L.R.A.(N.S.)  1051;  Ross  v.  Ward,  gan  v.  Fleming,  43  Miss.  710,  5  Am. 
14  S.  D.  240,  85  N.  W.  182,  86  A.  Rep.  674;  Finley  v.  Steele,  159  Mo. 
S.  R.  746.  209,  60   S.  W.  108,  52  LR.A.  852; 

14.  Atlanta  News  Pub.  Co.  v.  Med-  Rothholz  v.  Dunkle,  53  N.  J.  L.  438, 
lock,  123  Ga.  714,  51  S.  E.  756,  3  22  AU.  193,  26  A.  S.  R.  432,  13  LR.A. 
L.R.A.(N.S.)  1139;  State  v.  Burnham,  655;  King  v.  Root,  4  Wend.  (N.  Y.) 
9  N.  H.  34,  31  Am.  Dec.  217.  113,  21  Am.  Dec.  102;  Conroy  v.  Pitts- 

16.  White  V.  Nicholls,  3  How.  266,  binrgh  Times,  139  Pa.  St.  334,  21  Atl. 

11  U.  S.  (L.  ed.)  691;  Coogler  v.  154,  23  A.  S.  R.  188,  U  LR.A.  725; 
Rhodes,  38  Fla.  240,  21  So.  109,  56  Holt  v.  Parsons,  23  Tex.  9,  76  Am. 
A.  S.  R.  170  and  note;  Hollenbeck  v.  Dec.  49  and  note;  Lathrop  v.  Sund- 
Ristine,  105  la.  488,  75  N.  W.  356,  bei^,  62  Wash.  136, 113  Pac.  574,  Ann. 
67  A.  S.  R.  306  and  note;  Redgate  v.  Cas.  1912C  891,  33  L.R.A.(N.S.)  90; 
Roush,  61  Kan.  480,  59  Pac.  1050,  48  Buckstaff  v.  Hicks,  94  Wia.  34,  68  N. 
L.R.A.  236;  Faris  v.  Starke,  9  Dana  W.  403,  59  A.  S.  R.  853. 

(Ky.)  128,  33  Am.  Dec.  536;  Tanner  16.  Bradstreet  Co,  v.  Gill,  72  Tex. 

V.  Stevenson,  138  Ky.  578,  128  S.  W.  115,  9  S.  W.  753,  13  A.  8.  R.  768 

878,  30  LR.A.(N.S.)   200;  Gardemal  and  note,  2  LR.A.  405. 

V.  Mc Williams,  43  La.  Ann.  454,  9  So.  17.  Denver  Public  Warehouse  Co.  v. 

106,  26  A.  S.  R.  195  and  note;  Baysset  Holloway,  34  Colo.  432,  83  Pac.  131, 

V.  Hire,  49  La.  Ann.  904,  22  So.  44,  114  A.  S.  R.  171,  7  Ann.  Cas.  840,  3 

62  A.  S.  R.  675;  Bearce  v.  Bass,  88  L.R.A.(N.S.)  696  and  note;  Alabama, 

Me.  521,  34  Atl.  411,  51  A.  S.  K.  446;  etc.,  R.  Co.  v.  Brooks,  69  Miss.  168, 

Fresh  v.  Cutter,  73  Md.  87,  20  Atl.  13  So.  847,  30  A.  S.  R.  528  and  note; 

774,   25  A.   S.   R.  575  and  note,   10  Rothholz  v.  Dunkle,  53  N.  J.  L.  438,  22 

L.R.A.   67;  Edwards  v.  Chandler,  14  Atl.  193,  26  A.  S.  R.  432,  13  L.R.A. 

Mich.  471,  90  Am.  Dec.  249 ;  Smith  v.  655. 

Smith,  73  Mich.  445,  41  N.  W.  499,  Note:  104  A.  S.  R.  112. 
16  A,  S.  R.  594,  3  L.R.A.  52;  Belknap 
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in  which  the  person  communicating  has  a  duty  is  privileged  if  made  to 
a  person  having  a  corresponding  interest  and  this  duty  need  not  be  a 
legal  one  but  may  be  only  a  moral  or  social  duty  of  imperfect  obliga- 
tion,i*  it  has  been  very  clearly  stated  that  no  privilege  results  merely 
from  the  fact  that  a  defendant  believes  that  he  owes  a  social  duty 
to  give  currency  to  rumors  of  a  libelous  character  so  that  the  victim 
of  them  may  be  avoided.    Such  broad  and  indefinite  duties  the  doc- 
trine of  qualified  privilege  has  not  yet  been  extended  to  cover.*'    A 
publication  issued  solely  to  further  the  financial  ends  of  the  pub- 
lisher enjoys  no  privilege.*^    For  example,  a  letter  voluntarily  written 
by  one  of  two  rival  dealers  acting  from  motives  of  personal  gain  to 
be  secured  through  the  injury  of  his  rival,  warning  a  shipper  against 
sending  goods  to  such  rival,  is  not  a  privileged  communication,  and 
a  mere  belief  in  the  truth  of  the  statements  contained  therein,  with- 
out good  cause  for  such  belief,  is  no  defense  to  an  action  for  libel.* 
Moreover,  although  the  doctrine  of  qualified  privilege  as  applied  to 
certain  classes  of  communications  is  very  generally  recognized,  com- 
inunications  containing  defamatory  statements  should  not  as  a  rule 
go  beyond  what  the  occasion  requires,  and  no  protection  will  arise 
against  the  prosecution  of  an  iaxjtion  for  libel  or  slander,  although 
ftere  may  exist  a  common  interest  or  duty  of  the  parties  between 
^hom  a  communication  passes,  if  the  statements  made  are  not  rele- 
vant to  or  go  beyond  the  subject  matter  or  purpose  in  question.* 
On  the  other  hand  it  has  been  held  that  exceeding  the  privilege  of 
a  communication  about  a  matter  in  which  both  parties  have  an  inter- 
^  does  not  destroy  the  privilege,  but  the  excess  of  statement  is  mate- 
^^l  only  as  bearing  on  the  question  of  malice;*  nor,  it  has  been 
^^^<i,    can  the  court  take  from  the  jury  the  consideration  of  the 
^^cessive  character  of  a  publication.*     It  seems  that  the  mere  fact 
f^at  the  language  in  a  defamatory  writing  on  a  privileged  occasion 
w  Somewhat  strong  or  intemperate  is  not,  in  the  absence  of  evidence 
^Jlack  of  good  faith,  such  evidence  of  malice  as  will  show  an  abuse 
^^^he  privilege.* 

JE"    ^ce  preceding  paragraph.  W.  912,  47  L.R.A.  859;   Driessel  v. 

10  2;    ^yam  V.  Collins,  111  N.  Y.  143,  Urkart,  147  Wis.  154,  132  N.  W.  894, 
il*^-   E.  75,  7  A.  S.  B.  726,  2  L.R.A.  36  KR.A.(N.S.)   146  and  note. 
^^-  3.  Nichols  V.  Eaton,  110  la.  509,  81 

.  ^^-  Shoemaker  v.  South  Bend  Spark  N.  W.  792,  80  A.  S.  R.  317  and  note, 
ocT^^^^r  Co.,  135  Ind.  471,  35  N.  E.  47  L.R.A.  483;  Jackson  v.  Pittsburg 
^^^^  ^2  L.R.A.  332.  And  see  infra,  Times,  152  Pa.  St.  406,  25  Atl.  613, 
P^F'  1^07.  31  A.  S.  R.  659;  Shurtleff  v.  Stevens, 

r^pf  Vt-^^^^  ▼•  Vannaman,  85  Wis.  451,  51  Vt.  501,  31  Am.  Rep.  698. 
%        W.  183,  39  A.  S.  R.  860.  Note:  9  Eng.  Rul.  Cas.  76. 

^-  Bohlinger  v.  Gcrmania  Life  Ins.       4.  Flynn   v.   Boglarsky,   164   Mich. 

^•y  loo  Ark.  477,  140  S.  W.  257,  Ann.  513,  129  N.  W.  674,  32  L.R.A.(N.S.) 

^*?-  1913C  613,  36  L.R.A.(N.S.)  449;  740. 

^^Hivan     V.     Strathan-Hutton-Evans       5.  Edmonson  v.  Birch,  [1007]  1  K. 

C^tuttiission  Co.,  152  Mo.  2G8,  53  S.   B.  371,  76  L.  J.  K.  B.  346,  96  L.  T.  N. 

343 


§§  90,  91  LIBEL  AND  SLANDER  17  E.  C.  L. 

90.  Excessive  Publication. — ^As  the  privilege  of  an  occasion  should 
not  be  exceeded  by  the  addition  of  extrinsic  or  irrelevant  matter  to 
a  defamatory  publication,*  so  as  a  general  proposition  the  publica- 
tion of  a  defamatory  statement  qualifiedly  privileged  should  go  no 
further  than  is  required  by  the  moral  or  social  duty  to  publish,  and 
if  a  publication  is  designedly  or  unnecessarily  or  negligently  excessive, 
the  privilege  is  thereby  lost,^  or  at  least  whenever  a  defendant  delib- 
erately adopts  a  method  of  communication  which  gives  unnecessary 
publicity  to  statements  defamatory  of  the  plaintiflf,  the  jury  will  be  apt 
to  infer  malice.®  One  making  a  privileged  communication  must, 
therefore,  be  careful  that  his  words  reach  only  those  who  are  con- 
cerned to  hear  them,  and  words  of  admonition  or  confidential  advice 
should  be  given  privately,  not  written  on  post  cards  or  published  in 
the  newspapers.  It  has  been  held,  however,  where  a  communication 
otherwise  privileged  has  been  sent  by  post  card  instead  of  by  a  closed 
letter  that  if  the  communication  cannot  be  understood  by  the  per- 
sons through  whose  hands  it  passes  as  referring  to  the  plaintiff,  there 
is  no  evidence  of  express  malice  to  avoid  the  privilege.*  As  respects 
the  overhearing,  by  strangers,  of  communications  qualifiedly  privi- 
leged, the  rule  appears  to  be  that,  while  the  mere  fact  that  casual 
bystanders,  not  legally  interested  in  the  communication  complained 
of,  are  present  and  hear  it,  does  not,  necessarily,  remove  the  privi- 
lege, an  unwarranted  communication  to  strangers,  whether  the  result 
of  carelessness  or  intentional  misconduct,  may  be  evidence  of  malice 
and  render  the  communication  actionable.*®  The  privilege  of  a  com- 
munication by  the  treasurer  of  a  corporation  to  its  manager,  directing 
the  discharge  of  the  foreman  and  giving  the  reason  therefor,  has  been 
held  not  to  be  lost  by  showing  it  to  the  night  watchman,  on  the 
ground  that  the  latter  was  interested.** 

Reports  of  Public  Proceedings 

91.  Judicial  Proceedings  in  General. — It  is  a  general  rule  that  the 
publication  of  reports  of  judicial  proceedings  is  qualifiedly  or  condi- 
tionally privileged.    Newspapers,  as  well  as,  but  no  more  than,  others 

S.  415,  23  Times  L.  Rep.  234,  7  Ann.   1,  70  L.  J.  K.  B.  455,  49  W.  R.  473, 
Cas.  192  and  note.  84  L.  T.  N.  S.  647,  17  Times  L.  Rep. 

6.  See  preceding  para<?raph.  332,  1  British  Rul.  Cas.  459  and  note. 

7.  Coleman  v.  MacLennan,  78  Kan.       10.  Kruse  v.  Rabe,  80  N.  J.  L.  378, 
711,  98  Pac.  281,  130  A.  S.  R.  390,  79  Atl.  316,  Ann.  Cas.  1912A  477. 

20  L.R.A.(N.S.)  361  and  note;  Conrad  Notes:  20  L.R.A.(N.S.)  364;  L.R.A. 

V.  Roberts,  95  Kan.  180,  147  Pac.  795,  1915E  131. 

L.R.A.1915E  131  and  note.  11.  Denver  Public  Warehouse  Co.  v. 

8.  Kruse  v.  Rabe,  80  N.  J.  L.  378,  Holloway,  34  Colo.  432,  83  Pac.  131, 
79  Atl.  316,  Ann.  Ci.s.  1912A  477.  114  A.  S.  R.  158,  7  Ann.  Cas.  840,  3 

9.  Sadgrove  v.  Hole,  [1901]  2  K.  B.  T..R.A.(N.S.)  696. 
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enjoy  this  privilege.**    Though  the  publication  of  such  proceediogs 
may  be  to  the  disadvantage  of  the  particular  individual  concerned,  it 
is  considered  that  the  general  advantage  to  the  country  resulting  from 
having  these  proceedings  made  public  more  than  counterbalances 
the  inconveniences  to  the  private  persons  whose  conduct  may  be 
the  subject  of  such  proceedings.**     That  the  privilege  in  question 
is  not  absolute,  but  only  qualified,  is  evidenced  by  the  fact  that  some 
courts  have  intimated  that  even  where  the  account  is  fair  and  honest, 
the  publisher  is  liable  in  case  of  express  malice.**    Two  exceptions 
to  the  rule  that  the  publication  of  reports  of  judicial  proceedings  is 
privileged  have  been  recognized:     (1)   cases  wherein  the  court  in 
which    such  proceedings  are  had  has  prohibited  their  publication; 
aj^d    (2)  cases  the  subject  matter  of  which  is  unfit  for  publication.** 
Moreover,  to  be  privileged  a  report  must  be  fair,**  impartial  and 
accurate.*'    But  by  this  statement  is  meant  merely  that  a  report  of 
judicial  proceedings  must  be  correct     It  matters  not  that  the  alle- 
gations in  the  proceedings  are- false.    For  example,  it  has  been  held 
that  upon  the  trial  of  an  action  for  libel  in  charging  the  plaintiff 
with  larceny  based  on  a  court  record,  the  plaintiflF  cannot  prove  that, 
although  he  had  pleaded  guilty  to  the  charge,  he  was  in  fact  not  so.** 
B^t  a  publisher  must  not  declare  on  his  own  authority  the  existence 
<>f  facts  which  are  only  asserted  in  the  proceedings.     He  is  limited 
to  reporting  the  fact  of  the  assertion.**    So,  where  the  same  charge 
18  raade  in  judicial  proceedings  and  in  proceedings  which  are  not 
^^  ^  judicial  character,  a  report  of  the  same  as  having  been  made  in 
the   judicial  proceedings  is  privileged,  although  if  the  report  is  de- 

nf.  ^*    Hsley  ▼.  Sentinel  Co.,  133  Wis.  285;  Bodine  v.  Time&Joamal  Pub.  Co., 

*^;,  1X3  N.  W.  425,  126  A,  S.  R.  928.  26  Okla.  135, 110  Pac.  1096,  31  L.R.A. 

^ote:  15  A.  S.  B.  361.  (N.S.)    147;   Metcalf  v.   Times   Pub. 

-^^   x-espects  newspaper  publications,  Co.,  20  R.  I.  674,  40  Atl.  864,  78  A. 

^  ^leo  infra,  par.  95  et  seq.  S.  R.  900 ;  Inpralls  v.  Morrissey,  154 

n  ■*'^-    2^ot€S :  15  A.  S.  R.  361 ;  Ann.  Wis.  632,  143  N.  W.  681,  Ann.  Cas. 

^-     a912A  378;  15  Eng.  Rul.   Cas.  1915D  899. 

v??^\       But  see   Scripps  v.  Reillv,   35  17.  Atlanta  News  Pub.  Co.  v.  Med- 

T^^tfc-    371,  24  Am.  Rep.  575,  wherein  lock,  123  Ga.  714,  51   S.  E.  75G,  3 

^    ^Itiestion  is  raised  but  not  decided  L.R.A.(N.S.)  1139;  State  v.  Sheridan, 

^  Jo   the  right  of  a  newspaper  to  pub-  14  Idaho  222,  93  Pac.  656,  15  L.R.A. 

1  ^    ^^  allegation  in  a  bill  for  divorce,  (N.S.)  497  (under  statute) ;  Sweet  v. 

^^^ing  a  third  person  with  adultery.  Post  Pub.  Co.,  215  Mass.  450,  102  N. 

,   -J^-    Atlanta  News  Pub.  Co.  v.  Med-  E.  GGO,  Ann.  Cas.  1914D  533,  47  L.R.A, 

r^>     123   Ga.  714,  51   S.  E.   750,  3  (N.S.)  240.    See  also  next  succeediug 

*''*^-A.(N.S.)  1139;  Flues  v.  New  Non-  paragraph. 

Pcxroii  Co.,  155  la.  290, 135  N.  W.  1083,  18.  Register     Newspaper     Co.     v. 

i^-    Cas.  1915A  33.  Sione,  102  S.  W.  800,  31  Ky.  L.  Rep. 

,  ■*'S.  Flues  V.  New  Nonpareil  Co.,  155  458,  11  L.RA.(N.S.)  240  and  note. 

no;  ^^^>  135  N.  W.  1083,  Ann.  Cas.  19.  Lewis  v.  Hayes,  165  Cal.  527, 132 

^^15a  33.  Pac.  1022,  Anu.  Cas.  1914D  14S;  Tres- 

^^^.  Cincinnati  Gazette  Co.  v.  Tim-  ea  v.  Maddox,  11  La.  Anu.  200,  GG  Am. 

^^Wke,  10  Ohio  St.  548,  78  Am.  Dec.  Dee.  198  and  note;  lisley  v.  Sentinel 
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dared  to  emanate  from  the  nonjudicial  proceedings  it  is  not  privi- 
leged.*® 

92.  Liniitations  on  Privilege  of  Reporting  Judicial  Proceedings.--' 

Although  a  person  may  publish  a  correct  account  of  the  proceedings 
in  a  court  of  justice,  if  he  discolors  or  garbles  the  proceedings,  or  adds 
comments  and  insinuations  of  his  own  in  order  to  asperse  the  char- 
acter of  the  parties  concerned,  it  is  libelous.*  A  publication  is  not 
shorn  of  its  privileged  character  because  abridged  and  condensed,  but 
arbitrary  selections  from  proceedings  may  amount  to  such  a  garbled 
report  as  to  be  libelous.*  In  some  cases  the  headlines  of  a  newspaper 
article  may  be  so  worded  that  the  publishers  will  be  held  guilty  of 
libel,  although  the  substance  of  the  article  contains  merely  an  account 
of  judicial  proceedings.*  The  general  question  of  newspaper  head- 
lines as  affecting  the  libelous  character  of  a  publication  is  discussed 
elsewhere.*  It  is  obvious  that  the  privilege  accorded  to  newspapers 
to  publish  court  records  does  not  justify  a  paper  in  charging  a  party 
to  such  record  with  crimes,  offenses,  and  violations  of  law  other  than 
those  which  are  treated  in  the  record.*  Any  citizen  has  a  right  to 
comment  on  the  proceedings  and  decisions  of  a  court,  but  he  has  no 
right  to  attempt,  by  libelous  publications,  to  degrade  the  tribunal, 
or  to  abuse  one  of  the  parties  to  the  litigation,  for  such  publications 
are  an  abuse  of  the  liberty  of  the  press,  for  which  he  is  answerable.^ 
In  many  cases  of  this  character,  such  conduct  is  punished  as  a  con- 
tempt of  court,  a  question  which  is  discussed  elsewhere.' 

93.  Proceedings  Regarded  as  Judicial  for  Purpose  of  Reporting. — 
It  seems  to  be  the  consensus  of  judicial  opinion  that  any  proceeding 
wherein  judicial  action  is  invoked  and  taken  is  a  judicial  proceeding 
a  report  of  which  is  qualifiedly  privileged,  though  it  is  had  ex  parte 
and  without  a  public  hearing.®  For  example,  it  has  been  held  that 
an  application  made  in  chambers  before  a  single  judge  on  a  moticHi 

Co.,  133  Wis.  20,  113  N.  W.  426,  126  128,  1  Ann.  Cas.  697;  Hayes  v.  Frees 

A.  S.  R.  928.  Co.,  127  Pa.  St.  642,  18  Atl.  331,  14 

20.  Kimball  v.  Post  Pub.  Co.,  199  A.  S.  R.  874,  5  L.R.A.  643. 

Mass.  248,  85  N.  E.  103,  127  A.  S.  R.  4.  See  infra,  par.  97. 

492,  19  L.R.A.(N.S.)  862.  5.  Register  Newspaper  Co.  v.  Stone, 

1.  Com.  V.  Blanding,  3  Pick.  (Mass.)  102  S.  W.  800,  31  Ky.  L.  Rep.  458, 
304,  15  Am.  Dec.  214;  Thomas  v.  Cros-  11  L.R.A.(N.S.)  240. 

well,  7  Johns.  (N.  Y.)  2G4,  5  Am.  Dec.  6.  People  v.  Wilson,  64  111.  196,  16 

269   and  note.  Am.  Rep.  528;  State  v.  Shepherd,  177 

Note:  15  Ann.  Cas.  9.  Mo.  205,  76  S.  W.  79,  99  A.  S.  R.  624; 

2.  Brown  v.  Globe  Print  Co.,  213  Burdett  v.  Com.,  103  Va.  838,  48  S. 
Mo.  Gil,  112  S.  W.  4G2,  127  A.  S.  R.  K.  878,  106  A.  S.  R.  916,  68  L.B.A. 
()27;   Metcalf  v.  Times  Pub.   Co.,  20  251. 

R.  I.  674,  40  Atl.  864,  78  A.  S.  R.       Note:  104  A.  S.  R.  130. 

900.  7.  See  Contempt,  vol.  6,  p.  508  et 

3.  Dow  V.  United  States,  195  U.  S.  seq. 

138,  24  S.  Ct.  808,  49  N.  S.  (L.  ed.)       8.  Note:  Ann.  Cas.  1915A  36. 
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for  an  ex  parte  injunction  before  and  until  a  hearing  is  a  proceed- 
ing in  court,  a  fair  and  full  report  of  which  may  be  published  as 
privileged  matter.*  So  also  the  report  of  a  hearing  on  an  applica- 
tion for  a  change  of  renue  in  a  judicial  proceeding  has  been  held 
privileged.**  As  to  whether  a  proceeding  before  a  magistrate  on  an 
ex  parte  application  for  a  warrant  of  arrest  is  a  judicial  proceeding 
so  as  to  impart  a  privilege  to  a  report  thereof,  it  seems  that  while 
some  decisions  appear  to  deny  that  such  a  privilege  exists,**  the  great 
weight  of  modern  authority  tends  to  support  the  view  that  such  a 
report  is  privileged.**  The  publication  of  a  report  of  preliminary 
proceedings  before  a  justice  of  the  peace  on  a  criminal  charge,  result- 
ing in  the  accused  being  held  or  committed  to  await  the  action  of 
the  grand  jury,  has  been  held  to  be  privileged,**  and  the  fact  that 
no  record  is  kept  of  the  proceedings  of  a  magistrate  does  not  detract 
from  the  privilege  attaching  to  a  fair  report  thereof.**  If,  however, 
a  court  proceeds  without  jurisdiction  of  the  subject  matter  of  a  suit, 
a  report  of  its  proceedings  is  not  privileged,  although  the  rule  is 
otherwise  where  the  defect  of  jurisdiction  is  merely  in  respect  to  the 
persons  of  the  parties  to  the  action.**  By  the  great  weight  of  author-' 
ity,  the  filing  or  service  of  a  pleading  without  any  judicial  action 
thereon  is  not  a  judicial  proceeding  within  the  meaning  of  the  rule 
giving  a  qualified  privilege  to  a  report  of  such  a  proceeding.** 

94.  Quasi  Judicial  and  Nonjudicial  Proceedings. — ^The  publication 
for  the  necessary  information  of  the  people  of  quasi  judicial  pro- 
ceedings before  all  public  bodies  is  privileged,*'  and  in  determining 
the  character  of  a  proceeding  for  the  purpose  of  ascertaining  whether 
or  not  a  report  thereof  is  privileged  the  nature  of  the  proceeding 

9.  Metcalf  v.  Times  Pnb.  Co.,  20  Pulsifer,  137  Mass.  392,  60  Am.  Eep. 
R.  I.  674,  40  Atl.  864,  78  A.  S.  R.  318;  Lundin  v.  Post  Pub.  Co.,  217 
900  and  note.  Mass.  213,  104  N.  E.  480,  62  L.R.A. 

10.  Meriweether  v.  Knapp,  211  Mo.  (N.S.)  207  and  note;  Park  v.  Detroit 
199,  109  S.  W.  750,  16  L.R.A.(N.S.)  Free  Press  Co.,  72  Mich.  560,  40  N. 
953  and  note.  W.  731, 16  A.  S.  R.  544, 1  L.R.A.  599 ; 

11.  Cincinnati  Gazette  Co.  v.  Tim-  Nixon  v.  Dispatch  Print  Co.,  101  Minn, 
berlake,  10  Ohio  St.  548,  78  Am.  Dec.  309,  112  N.  W.  258,  11  Ann.  Cas.  161 
285;  Bversv.  Meridian  Printing  Co.,  84  and  note,  12  L.R.A.(N.S.)  188  and 
Ohio  St..408,  95  N.  E.  917,  38  L.R.A.  note;  Kelly  v.  Independent  Pub.  Co., 
(N.S.)  913.  45  Mont.  127,  122  Pac.  735,  Ann.  Cas. 

12.  Note:   Ann.  Cas.  1915 A  39.  1913D    1063,   38   L.R.A.(N.S.)    1160; 

13.  McBee  v.  Pulton,  47  Md.  403,  28  Byers  v.  Meridian  Printing  Co.,  84 
Am.  Rep.  465.  Ohio  St.  408,  95  N.  E.  917,  38  L.R.A. 

14.  Flues  V.  New  Nonpareil  Co.,  155  (N.S.)  913  and  note;  Ilsley  v.  Sentinel 
la.  290,  135  N.  W.  1083,  Ann.  Cas.  Co.,  133  Wis.  20,  113  N.  W.  425,  126 
1915 A  33  and  note.  A.  S.  R.  928  and  note;  Gazette  Print- 

15.  Note:  Ann.  Cas.  1915 A  37.  in^  Co.  v.  Shallow,  41  Can.  Sup.  Ct. 

16.  Meeker  v.   Post   Printing,   etc.,  339,  15  Ann.  Cas.  610  and  note. 

Co.,  56  Colo.  355,  135  Pac.  457,  Ann.       17.  Barrows  v.  Bell,  7  Gray  (Mass.) 
Cas.  1916A  126  and  note;  Cowley  v.  301,  66  Am.  Deo.  479. 

347 


§  94  UBEL  AND  SLAND£B  17  &.  G.  L. 

rather  than  the  character  of  the  officer  before  whom  it  is  had  is  the 
important  criterion.**  For  example,  proceedings  before  a  governor 
for  the  extradition  of  a  fugitive  have  been  held  to  be  a  quasi 
judicial  character,  so  that  a  fair  and  impartial  report  thereof  is  privi- 
leged.** Likewise,  the  following  proceedings  have  all  been  held  to 
be  of  so  judicial  a  character  that  a  fair  and  correct  report  thereof 
is  privileged:  proceedings  before  a  coroner,*®  a  commissioner  in  insol- 
vency or  a  registrar  in  bankruptcy,  investigations  by  parliamentary 
committees  *  and  the  investigations  and  reports  of  grand  juries.*  The 
decisions  appear  to  be  conflicting  as  to  whether  or  not  a  privilege 
attaches  to  the  publication  of  reports  of  police  officers  to  their  supe- 
riors. Thus,  it  ha.s  been  held  that  reports  made  by  police  and  detec- 
tive officers  to  their  superiors,  and  inscribed  in  books  kept  for  that 
purpose,  are  not  judicial  proceedings  and  no  privilege  protects  either 
their  publication  or  the  publication  of  the  opinions,  suspicions,  or 
deductions  of  such  officers,  otherwise  imparted,  whether  to  their  supe- 
riors or  to  other  persons.'  On  the  other  hand,  it  has  been  held  that 
articles  in  a  newspaper  containing  no  statement  on  the  part  of  the 
newspaper  as  to  whether  or  not  the  plaintiff  was  guilty  of  the  crime 
charged,  but  only  purporting  to  be  a  statement  of  the  acts,  theories 
and  representations  of  the  officers  of  the  law  are  qualifiedly  privi- 
leged and  in  the  absence  of  express  malice  are  not  actionable.*  While 
the  publication  of  reports  of  proceedings  of  legislative  bodies  is  privi- 
leged,* it  has  been  held  that  a  report  of  the  proceedings  of  a  city 
council,  including  the  remarks  made  by  a  person  there  in  attendance 
if  libelous,  is  not  privileged  if  there  is  no  law  requiring  the  publica- 
tion of  such  report.*  Moreover,  the  publication  in  a  newspaper  of 
a  nonofficial  resolution  of  a  city  council,  wholly  outside  the  scope 
of  its  duty,  and  containing  matter  libelous  per  se,  is  not  privileged, 

18.  Note:  Ann.  Cas.  1915A  37.  Morasca  v.  Item  Co.,  snpm,  the  court 

19.  Brown  v.  Globe  Printing  Co.,  attempts  to  distinguish  the  case  before 
213  Mo.  611,  112  S.  W.  4t)2,  127  A.  it  from  the  case  of  Billet  v.  Times- 
S.  R.  627.  Democrat  Pub.  Co.,  107  La.  751,  32 

20.  Diener  v.  Star-Chronicle  Pub.  So.  17,  58  L.R.A.  62,  on  the  ground 
Co.,  230  Mo.  613,  132  S.  W.  1148,  33  that  in  the  latter  case  the  plaintiff 
L.R.A.(N.S.)  216.  was  assumed  to  be  guilty  of  the  offense 

1.  Note:  Ann.  Cas.  1915A  37.  or  impropriety  charged,  and.  the  de- 

2.  Sweet  v.  Post  Pub.  Co.,  215  Mass.  fendant  therein  undertook  to  justify 
450,  102  N.  E.  ()()0,  Ann.  Cas.  1914D  by  proving  the  truth  of  the  fact  stated, 
533,  47  L.R.A.(N.S.)   240.  whereas  in  the  Morasca  case  there  was 

Note:  Ann.  Cas.  1915A  38.  no  refusal  to  retract,  but  on  the  con- 

3.  Billet    V.    Times-Democrat    Pub.  trary  the  defendant,  without  request,  a 
Co.,  107  La.  751,  7G0,  32  So.  17,  58  few  days  after  the  first  publication, 
L.R.A.  62.  published  an  explanatory  accoimt  re- 
Note  :  104  A.  S.  R.  132.  lieving  the  plaintiff  of  blame. 

4.  Morasca  v.  Item  Co.,  126  La.  426,       5.  Note:  104  A.  S.  R.  132. 

52  So.  5u5,  30  L.R.A.(N.S.)  315  and  6.  Buckstaff  v.  Hicks,  94  Wis.  34, 
note.     It  should  be  observed  that   in   68  N.  W.  403,  59  A.  S.  R.  S53. 
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either  absolutely  or  conditionally.'  A  report  in  a  newspaper  of  the 
proceedings  at  a  public  meeting,  though  in  itself  a  correct  account, 
has  been  held  to  be  not  privileged,®  while  the  report  of  matters  of  a 
distinctly  private  nature,  such  as  the  proceedings  of  stockholders  of 
a  corporation,  are  clearly  not  so.* 

Newspaper  Publications 

95.  General  Principles. — While  the  law  of  libel  cannot  be  invoked 
to  redress  every  breach  of  good  morals  or  manners  in  newspaper  pub- 
lications,^^ the  general  rule  independent  of  statute  is  that  a  newspaper 
has  no  more  right  than  a  private  individual  has  to  trifle  with  the 
reputation  of  any  citizen,  or  by  carelessness  or  recklessness  to  injure 
his  good  name  or  business  without  answering  therefor  in  damages. 
Publishers  of  newspapers  have  the  right  to  publish  the  truth,  but 
they  have  no  right  to  publish  falsehood  to  the  injury  of  others.*^ 
In  fact  it  has  been  said  that  the  greater  the  circulation  of  the  paper 
^he  greater  the  wrong,  and  the  more  reason  why  greater  care  should 
be  exercised  in  the  publication  of  personal  items.^^    The  usual  oon- 

7.  Trebly  v.  Transcript  Pub.  Co.,  74  83  Mich.  583,  47  N.  W.  674,  21  A. 
Minn.  84,  76  N.  W.  961,  73  A.  S.  R.  S.  R.  622,  11  L.R.A.  72;  Welch  v. 
330.  Tribune  Pub.  Co.,  83  Mich.  661,  47 

8.  Note :  86  Am.  Dec.  91.  N.  W.  562,  21  A.  S.  R.  629, 11  L.R. A. 

9.  Kimball  v.  Post  Pub.  Co.,  199  233;  State  v.  Van  Wye,  136  Mo.  227, 
Mass.  248,  85  N.  E.  103,  127  A.  S.  R.  37  S.  W.  938,  58  A.  S.  R.  627;  State 
492,  19  L.R.A.(N.S.)    862  and  note.  v.  Shepherd,  177  Mo.  205,  76  S.  W. 

10.  Stewart  v.  Minnesota  Tribune  79,  99  A.  S.  R.  624;  Barnes  v.  Camp- 
Co.,  40  Minn.  101,  41  N.  W.  457,  12  bell,  59  N.  H.  128,  47  Am.  Rep.  183; 
A.  S.  R.  696.  JiIcDermott  v.  Evening  Journal  Assn., 

11.  Edwards  v.  San  Jose  Printing,  43  N.  J.  L.  488,  39  Am.  Rep.  606; 
etc.,  Soc,  99  Cal.  431,  34  Pac.  128,  Hoboken  Printing,  etc.,  Co.  v.  Kahn, 
37  A.  S.  R.  70;  Amott  v.  Standard  59  N.  J.  L.  218,  35  Atl.  1053,  59  A. 
Ass'n,  57  Conn.  86,  17  Atl.  361,  3  S.  R.  585;  Morey  v.  Morning  Journal 
L.R.A.  69;  Atlanta  News  Pub.  Co.  v.  Assn.,  123  N.  Y.  207,  26  N.  E.  161, 
Medlock,  123  Ga.  714,  51  N.  E.  756,  3  20  A.  S.  R.  730,  9  L.R.A.  621;  Upton 
Ii.R.A.(N.S.)  1139;  Shoemaker  v.  v.  Hume,  24  Ore.  420,  33  Pac.  810,  41 
South  Park  Spark  Arrester  Co.,  135  A.  S.  R.  863,  21  L.R.A.  493;  Conroy 
Ind.  471,  35  N.  E.  280,  22  L.R.A.  332;  v.  Pittsburg  Times,  139  Pa.  St.  334, 
State  V.  Brady,  44  Kan.  435,  24  Pac.  21  Atl.  154,  23  A.  S.  R.  188, 11  L.R.A. 
948,  21  A.  S.  R.  296,  9  L.R.A.  606;  725;  Rood  v.  Butcher,  23  S.  D.  70,  120 
Levert  v.  Daily  States  Pub.  Co.,  123  N.  W.  772,  20  Ann.  Cas.  480 ;  Belo  v. 
La.  594,  49  So.  206,  131  A.  S.  R.  356,  Fuller,  84  Tex.  450,  19  S.  W.  616,  31 
23  L.R.A.(N.S.)  726;  Usher  v.  Sever-  A.  S.  R.  75;  Williams  Printing  Co.  v. 
ancc,  20  Me.  9,  37  Am.  Dec.  33;  Loth-  Saunders,  113  Va.  156,  73  S.  E.  472, 
pop  V.  Adams,  133  Mass.  471,  43  Am.  Ann.  Cas.  1913E  693;  Bradley  v.  Cra- 
Rep.  528;  Foster  v.  Scripps,  39  Mich,  mer,  59  Wis.  309,  18  N.  W.  268,  48 
376,  33  Am.   Rep.  403;   Bathrick  v.  Am.  Rep.  511. 

Detroit  Post,  etc.,  Co.,  50  Mich.  629,      Note:  32  L.R.A.  831. 
16  N.  W.  172,  45  Am.  Rep.  63;  Bron-       12.  McAllister  v.  Detroit  Free  Press 
son  V.  Bruce,  59  Mich.  467,  26  N.  W.  Co.,  76  Mich.  338,  43  N.  W.  431,  15 
671,  60  Am.  Rep.  307;  Belknap  v.  Ball,  A.  S.  R.  318  and  note. 
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stitutional  guaranty  of  the  "freedom  of  the  pre^s"  does  not  secure 
to  libelers  immunity  from  civil  or  criminal  prosecution,*'^  but  is 
intended  simply  to  secure  to  the  conductors  of  tlie  press  the  same 
rights  and  immunities,  and  such  only,  as  are  enjoyed  by  the  public 
at  large.** 

96.  Statutory  Provisions. — Two  classes  of  statutes  concerning  the 
liberty  of  the  press  may  be  noted:  (1)  those  attempting  to  restrict 
the  right  of  publishers  of  papers  to  publish  news;**  and  (2)  those 
attempting  to  relieve  them  from  liability  for  having  published  the 
same.  The  general  question  of  the  constitutional  liberty  of  the  press 
is  discussed  elsewhere.**  As  to  the  second  class  of  statutes,  it  has 
been  held  that  statutes  relieving  publishers  of  newspapers  from  all 
but  actual  damages  to  property  and  business,  in  actions  for  libel,  if 
the  publication  was  by  mistake  and  in  good  faith  and  did  not  involve 
a  criminal  charge,  and  was  followed  by  a  correction,  are  unconstitu- 
tional, as  depriving  the  one  injured  in  his  reputation  of  his  remedy 
therefor  by  due  course  of  law.*'  Other  courts,  however,  uphold  such 
legislation  as  applied  to  cases  wherein  the  article  is  published  in  good 
faith  and  its  falsity  is  due  to  mistake  or  a  misapprehension  of  the 
facts,  and  a  full  and  fair  retraction  of  the  article  in  question  is  pub- 
lished in  the  manner  and  within  the  time  specified  in  the  statute.*^ 
The  general  question  of  retraction  and  notice  to  retract  is  discussed 
elsewhere  in  this  article,** 

97.  Headlines;  Incidents  Affecting  Newspaper's  Liability. — The 
title  or  heading  of  a  published  article  is  a  part  thereof  and  must  be 
considered  in  determining  whether  the  publication  is  libelous,^*  it 
having  been  wisely  said  that  the  sting  of  the  libel  is  frequently  con- 
tained in  the  headlines.*     Headlines  are  privileged  only  when  they 

13.  Com.  V.  Blanding,  3  Pick.  670,  75  Pac  1041,  104  A.  S.  R.  422, 
(Mass.)   304,  15  Am.  Dec.  214.  64  L.R.A.  790;  Park  v.  Detroit  Free 

Note :  15  A.  S.  R.  344.  Press  Co.,  72  Mich.  560,  40  N.  W.  731, 

14.  Riley  v.  Lee,  88  Ky.  603,  11  S.  16  A.  S.  R.  544,  1  LuR.A.  599. 

W.  713,  21  A.  S.  R.  358.  See  Consti-  Notes:  16  A.  S.  R.  346;  15  Ann. 
TUTioNAL  Law,  vol.  6,  p.  253  et  seq.  Cas.  86. 

15.  As  examples,  see  State  v.  Pi-  18.  Allen  v.  Pioneer  Press  Co.,  40 
oneer  Press  Co.,  100  Minn.  173,  110  Minn.  117,  41  N.  W.  936,  12  A.  S.  R. 
N.  W.  867,  117  A.  S.  R.  684  and  note,  707,  3  L.R.A.  532. 

9  L.R.A.(N.S.)  480,  10  Ann.  Cas.  351;  19.  See  supra,  par.  72,  73. 

Ex  parte  Harrison,  212  Mo.  88,  110  20.  Dorr  v.  United  States,  195  U.  S. 

S.  W.  709,  126  A.  S.  R.  557  and  note,  138,  24  S.  Ct  808,  49  U.  S.  (L.  ed.) 

15  Ann.  Cas.  1  and  note,  16  L.R.A.  128,  1  Ann.  Cas.  697;  Sheibley  v.  Nel- 

(N.S.)   950;  Ex  parte  Neill,  32  Tex.  son,  75  Neb.  804,  106  N.  W.  1034,  13 

Cr.  Rep.  275,  22  S.  W.  923,  40  A.  Ann.  Cas.  373  and  note. 

5.  R.  776.  Notes:  15  A.  S.  R.  347;  104  A.  S. 

16.  See  Constitutional  Law,  vol.  R.  133;  13  Ann.  Cas.  376. 

6,  p.  253  et  seq.  See  also  News-  1.  Gustin  v.  Evening  Press  Co.,  172 
PAPERS.  Mich.  311,  137  N.  W.  674,  Ann.  Cas. 

17.  Hanson   v.    Krehbiel,   68    Kan.    1914D  95  and  note. 
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are  a  fair  indication  of  a  truthful  report*  The  good  faith  of  the 
publisher  of  a  libelous  article  will  not  defeat  a  recovery,'  although  it 
may  mitigate  the  damages.^  The  fact  that  a  newspaper  article  names 
as  its  author  one  other  than  the  publisher  may  make  such  author 
liable  as  well  as  the  publisher,^  but  the  signing  of  the  article  does 
not  relieve  the  publisher  of  the  paper  of  liability,*  although  it  may 
be  shown  in  mitigation  of  damages.'  However,  where  the  publisher 
of  an  article  beUeved  the  same  to  be  a  mere  fancy  sketch  or  fictitious 
tale,  he  has  been  held  not  liable  for  defamation,  although  the  writer 
intended  to  defame  the  plaintiff.^  So  also  a  newspaper  publisher 
has  been  held  not  liable  in  damages  for  ludicrous  but  innocent  mis- 
prints in  a  communication  ostentatiously  puffing  the  writer.* 

Criticism  of  Matters  of  Public  Interest 

98.  Literary  and  Dramatic  Criticism. — ^When  a  person  places  a 
book,  which  he  has  written,  before  the  public,  he  is  said  to  invite 
criticism,  and  however  hostile  the  criticism  may  be  and  however 
much  damage  it  may  cause  him  by  preventing  sales,  the  critic  is  not 
liable  to  an  action  for  libel,  if  he  has  merely  expressed  his  honest 
-opinion,  has  made  no  misstatement  of  any  material  fact  contained 
in  the  book,  and  does  not  attack  the  character  of  the  author.*^  Any 
criticism  which  does  not  go  beyond  these  limits  is  ordinarily  permis- 
sible as  constituting  what  is  known  as  fair  comment,  even  though  the 
comment  be  not  such  as  a  jury  might  think  to  be  a  just  or  reason- 
able appreciation  of  the  work  criticised.**  Within  the  limits  of  fair 
comment  a  critic  is  at  full  liberty  to  attack  or  denounce  with  sarcasm 
and  ridicule  the  propositions  contained  in  a  book,  and  it  is  not  mate- 
rial whether  or  not  a  fair  minded  person  would  have  resorted  to  ridi- 
cule, if  the  critic  believes  in  good  faith  that  the  production  deserves 

2.  Brown  v.  Globe  Printing  Co.,  13  737  and  note. 

Mo.  611,  112  S.  W.  462,  127  A.  S.  R.  7.  Runkle  v.  Meyer,  3  Testes  (Pa.) 

C)27 ;  Hayes  v.  Press  Co.,  127  Pa.  St.  518,  2  Am.  Dec.  393.    See  infra,  par. 

642,  18  Ati.  331,  14  A.  S.  R.  874,  5  207,  208. 

L.R.A.  643.  8.  Smith  v.  Ashley,  11  Mete.  (Mass.) 

3.  Trebly  v.  Transcript  Pub.  Co.,  74  367,  45  Am.  Dec.  216. 

Minn.  84,  76  N.  W.  961,  73  A.  S.  R.  9.  Sullings  v.  Shakespeare,  46  Mich. 

330;  King  v.  Root,  4  Wend.  (N.  Y.)  408,  9  N.  W.  451,  41  Am.  Rep.  166. 

113,  21  Am.  Dec.  102 ;  Fenstermaker  v.  See  supra,  par.  26. 

Tribune  Pub.  Co.,  12  Utah  439,  43  Pac.  10.  Cleveland   Leader  Printing   Co. 

112,  13  Utah  532,  45  Pac.  1097,  35  v.  Nethersole,  84  Ohio  St.  118,  95  N. 

L.RJL.  611.  B.  735,  Ann.  Cas.  1912B  978  and  note. 

4.  See  infra,  par.  192,  208.  11.  McQuire    v.    Western    Morning 
6.  Dawson  v.  Holt,  11  Lea  (Tenn.)  News   Co.,    [1903]    2  K.   B.   100,   72 

683,  47  Am.  Rep.  312.  L.  J.  K.  B.  612,  51  W.  R.  689,  88 

6.  World  Pub.    Co.   v.   Mullen,   43  L.  T.  N.  S.  757,  19  Times  L.  Rep.  471, 
Neb.  126,  61  N.  W.  108,  47  A.  S.  R.   3  British  Rul.  Cas.  490  and  note. 
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it.^*  Thus,  it  has  been  held  not  actionable  to  call  a  remedy  pro- 
posed by  an  author  a  quack  remedy,  and  a  charge  that  one  author 
quotes  from  another  without  giving  him  due  credit  has  been  held 
not  to  amount  to  a  charge  of  plagiarism,  and  so  to  be  not  actionable.^* 
In  the  case  of  dramatic  productions  also  the  participants  are  subject 
to  hostile  criticism  and  may  be  held  up  to  ridicule,  entire  freedom 
of  expression  being  allowed  to  dramatic  critics,  provided  their  criticism 
is  based  on  facts,  and  they  are  not  actuated  by  malice  or  evil  purpose 
in  what  they  write.  Such  criticism,  and  the  publication  thereof,  fall 
within  the  class  of  privileged  communications  for  which  no  action 
can  lie  without  proof  of  actual  malice.** 

99.  Unfair  Comment. — ^While  fair  comment  or  hqnest  criticism  is 
permissible  in  all  cases  of  literary  and  dramatic  productions,**  com- 
ment which  is  actuated  by  malice  cannot  be  deemed  fair  on  the  part 
of  the  person  who  makes  it,  and  therefore  proof  of  actual  malice 
may  take  a  criticism  which  is  prima  facie  fair  outside  the  limits  of 
fair  comment  and  render  the  same  actionable.**  Malice  may  be 
inferred  fi^m  false  statements  exceeding  the  limits  of  fair  and  reason- 
able criticism  and  recklessly  uttered  in  disregard  of  the  rights  of 
those  who  might  be  affected  by  them.*'  It  is  of  course  essential  to 
all  fair  comment  that  the  critic  confine  himself  to  criticism,  and 
that  he  do  not  make  it  a  veil  for  personal  censure,  nor  allow  him- 
self to  run  into  reckless  and  unfair  attacks  merely  for  the  purpose 
of  exercising  his  power  of  denunciation.  If  under  pretext  of  crit- 
icising a  literary  production  a  critic  takes  an  opportunity  to  attack 
the  author  he  is  guilty  of  libel.*® 

100.  Matters  of  General  Public  Interest  and  Concern. — Matters 
of  public  interest  and  concern  are  legitimate  subjects  of  criticism, 
and  every  one  has  a  right  to  comment  thereon  as  long  as  he  does  so 
fairly  and  with  an  honest  purpose.  Such  comments  or  criticisms  are 
not  libelous,  however  severe  in  their  terms,  unless  they  are  written 
maliciously.**  For  example,  the  character  of  the  construction  of  a 
public  building,  such  as  a  city  hall,  is  a  matter  of  public  importance 
and  interest  to  the  inhabitants  and  taxpayers,  and  is,  therefore,  a 
legitimate  matter  for  public  discussion.^®    So  also  fair  and  reason- 

12.  Notes :  28  L.R.A.  670 ;  48  L.R.A.  16.  Thomas  v.  Bradbury,  [1906]  2 
(N.S.)  122L  K.  B.  (Eng.)  627,  6  Ann.  Gas.  136  and 

13.  Bowling    V.     Livingstone,    108  note. 

Mich.  321,  66  N.  W.  225,  62  A.  S.  B.  17.  Gott  y.  Pulsifer,  122  Mass.  235, 

702  and  note,  32  L.R.A.  104.  23  Am.  Rep.  322. 

14.  Cherry  v.  Des  Moines  Leader,  18.  Triggs  v.  Sun  Printing,  etc., 
114  la.  298,  86  N.  W.  323,  89  A.  S.  R.  Ass'n,  179  N.  Y.  144,  71  N.  E.  739, 
365  and  note,  54  L.RA.  855.  103  A.  S.  R.  841  and  note,  1  Ann. 

Notes :   15   A.   S.   R.   359 ;   104  A.   Cas.  326  and  note,  66  L.R. A.  612. 

S.  R.  139.  19.  Note:  104  A.  S.  R.  137. 

See  next  succeeding  paragraph.  20.  Bearce  v.  Bass,  88  Me.  521,  34 

15.  See  preceding  paragraph.  Atl.  411,  51  A.  S.  R.  446  and  note. 
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able  comments,  however  severe  in  tenns,  may  be  published  in  a  news- 
paper concerning  anything  which  is  made  by  its  owner  a  subject 
of  public  exhibition,  and  no  action  will  lie  therefor  without  proof 
of  actual  malice.^  Moreover,  private  corporations  which  claim  the 
confidence  of  the  public,  and  seek  the  possession  of  public  funds, 
have  been  held  subject  to  fair  bona  fide  criticism,  which,  it  has  been 
said,  ought  to  be  encouraged  as  a  means  of  public  security,  rather 
than  suppressed.*  The  actions  of  a  clergyman  in  the  discharge  of 
his  duties  and  office  in  conducting  the  public  functions  of  his  call- 
ing may  be  commented  on  within  proper  limits.'  However,  an  attack 
on  the  private  character  of  a  clergyman  is  not  privileged.*  Nor  does 
any  privilege  attach  to  the  publication  of  an  opinion  condemning) 
an  academy  of  learning^  at  which  dancing  is  permitted,  as  harmful  j 
to  the  moral  and  religious  interests  of  the  community  and  urging' 
persons  to  absent  themselves  therefrom,  as  long  as  dancing  is  allowed.^ 
So  as  a  general  proposition  it  may  be  stated  that  the  privilege  of  fair 
comment  on  matters  of  public  interest  is  limited  strictly  to  bona  fide 
comment  and  criticism  on  actual  facts  or  conditions,  and  does  not 
extend  to  statements  of  fact  or  comment  on  invented  facts,  nor  to 
attacks  on  private  character,  such  as  charges  of  crime  or  moral  delin- 
quency, or  unwarranted  imputations  of  improper  motives.* 

101.  Political  Affairs,  Public  Officers  and  Candidates.— That  publi- 
cations respecting  poUtical  affairs,  public  officers  and  candidates  for 
office  are,  in  a  measure,  privileged  is  recognized  by  the  overwhelming 
weight  of  authority.'  One  who  seeks  public  office,  or  any  person 
who  claims  approval  or  patronage  from  the  public,  waives  his  right 

1.  Gott  ▼.  Pulsifer,  122  Mass.  235,  104,  2  Ann.  Cas.  661,  69  L.R.A.  101; 
23  Am.  Rep.  3221  Com.  v.  Clap,  4  Mass.  163,  3  Am.  Dec. 

2.  Hahnemannian  Life  Ins.  Co.  v.  212;  Burt  v.  Advertiser  Newspaper 
Beebe,  48  lU.  87,  95  Am.  Dec.  519.       Co.,  154  Mass.  238,  28  N.  E.  1,  13 

3.  Klos  v.  Zahorik,  113  la.  161,  84  L.R.A.  97  and  note;  State  v.  Bum- 
N.  W.  1046,  53  L.R.A.  235.  ham,  9  N.  H.  34,  31  Am.  Dec.  217; 

4.  Russell  V.  Washington  Post  Co.,  Upton  v.  Hume,  24  Ore.  420,  33  Pao. 

31  App.  Cas.   (D.  C.)   277,  14  Ann.  810,  41  A.  S.  R.  863,  21  L.R.A.  493; 
Cas.  820.  Com.  v.  Duane,  1  Bin.   (Pa.)   601,  2 

5.  St.  James  Military  Academy  v.  Am.  Dec.  497;  Briggs  v.  Garrett,  111 
Gaiser,  125  Mo.  517,  28  S.  W.  851,  Pa.  St.  404,  2  Atl.  513,  56  Am.  Rep. 
46  A.  S.  R.  502,  28  L.R.A.  667  and  274;  Black  v.  State  Co.,  93  S.  C.  407, 
note.  77   S.   E.   51,   Ann.   Cas.   1914C   989 

6.  Note:  3  British  Rul.  Cas.  474.  and  note;  Nichols  v.  Daily  Reporter 

7.  Piekfordv.'Talbott,211U.  S.  199,  Co.,  30  Utah  74,  83  Pac.  573,  116  A. 
29  S.  Ct.  75,  53  U.  S.  (L.  ed.)  146;  S.  R.  796,  8  Ann.  Cas.  847,  3  L.R.A. 
Gandia  v.  Pettingill,  222  U.  S.  452,  (N.S.)  330;  Sweeney  v.  Baker,  13  W. 

32  S.  Ct.  127,  56  U.  S.  (L.  ed.)  267;  Va.  158,  31  Am.  Rep.  757;  Arnold  v. 
Baker  v.  Warner,  231  U.  S.  588,  34  Ingram,  151  Wis.  438,  138  N.  W.  Ill, 
S.  Ct.   175,  58  U.  S.    (L.   ed.)    384;  Ann.  Cas,  1914C  976  and  note. 
Pavesich  v.  New  England  Life  Ins.  Co.,  Notes:  15  A.  S.  R.  349;  104  A.  S. 
122  Ga.  190,  50  S.  E.  68,  106  A.  S.  R.  R.  133 ;  28  L.R.A.  672. 
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of  privacy  to  such  an  extent  that  he  cannot  restrain  or  impede  the 
public  in  any  proper  investigation  into  the  conduct  of  his  private 
life  which  may  throw  light  on  the  question  as  to  whether  the  public 
should  bestow  on  him  the  office  which  he  seeks,  or  accord  to  him  the 
approval  or  patronage  which  he  asks.®  There  must  be  freedom  to 
canvass  in  good  faith  the  worth  of  character  and  qualifications  of 
candidates  for  office,  whether  elective  or  appointed,  and  by  becom- 
ing a  candidate,  a  man  tenders  as  an  issue,  to  be  tried  out  publicly 
before  the  people  or  the  appointing  power,  his  honesty,  integrity  and 
fitness  for  the  office  to  be  filled.*  It  has  accordingly  been  held  that 
general  censure  of  an  indefinite  character  leveled  at  a  public  officer 
is  not  actionable.*®  Likewise,  purely  political  discourses  such  as  one 
hears  on  the  stump  during  an  election  campaign  are  not  actionable.** 
It  is  not  libelous  to  charge  a  candidate  for  office  Tvith  being  unedu- 
cated, lazy,  idle  and  ignorant ;  nor  is  it  libelous  per  se  to  charge  him 
with  being  a  "social  leper"  who  should  be  "deodorized."  *•  Charging 
a  candidate  with  being  unfaithful  to  the  party  which  has  nominated 
him  and  with  conniving  with  an  opposing  party  for  support  has 
been  held  not  libelous,  although  the  rule  is  otherwise  if  a  charge  of 
treachery  and  dishonesty  is  made  against  him.**  A  statement  that 
a  candidate's  mind  is  weak  and  never  could  be  depended  on  has  been 
held  to  be  not  actionable  per  se;  **  and  of  course  mere  criticism  to 
the  effect  that  a  candidate  is  not  fitted  for  the  office  sought  by  him 
is  not  actionable.**  However,  it  must  be  admitted  that  there  is  author- 
ity which  apparently  places  candidates  for  public  office  in  the  some 
class  as  other  private  individuals  and  denies  the  application  of  any 
doctrine  of  privilege  in  publishing  matters  concerning  such  candi- 
dates.** 

102.  Effect  of  Falsity  of  Statements  Concerning  Public  Officers 
and  Candidates. — ^A  conflict  of  authority  exists  as  to  the  exact  limits 
of  the  privilege  of  commenting  on  political  affairs,  public  officers 

8.  Pavesich  v.   New  England  Mut.  158,  31  Am.  Rep.  757. 

Life  Ins.  Co.,  122  Ga.  190,  50  S.  E.  13.  Squires  v.  State,  39  Tex.  Crim. 

68,  106  A.  S.  R.  104,  2  Ann.  Cas.  561,  96,  45  S.  W.  147,  73  A.  S.  R.  904  and 

69  L.R.A.  101.  note. 

9.  Coleman  v.  MacLennan,  78  Kan.  14.  Mayrant  v.  Richardson,  1  Nott 
711,  98  Pac.  281,  130  A.  S.  R.  390  &  McC.  (S.  C.)  347,  9  Am.  Dec.  707. 
and  note,  20  L.R.A. (N.S.)  361;  Bel-  15.  Walsh  v.  Pulitzer  Pub.  Co.,  250 
knap  V.  Ball,  83  Mirh.  583,  47  N.  W.  I^fo.  142,  157  S.  W.  326,  Ann.  Caa. 
674,  21  A.  S.  R.  622,  11  L.R.A.  72;  1914C  985;  Schull  v.  Hopkins,  26  S. 
Inpalls  V.  Morrissey,  154  Wis.  632,  143  D.  21,  127  N.  W.  550,  29  L.R.A(N.S.) 
N.  W.  681,  Ann.  Cas.  1915D  S99.  691. 

10.  Sillars  v.  Collier,  151  Mtiss.  50,  16.  Aldrich  v.  Press  Printing  Co.,  9 
23  N.  E.  723,  6  L.R.A.  680  and  note.   Minn.  133,  86  Am.  Dec.  84  and  note; 

11.  Arnold  v.  Ing^ram,  151  Wis.  438,  King  v.  Root,  4  Wend.  (N.  Y.)  113,  21 
13'^  N.  W,  111,  Ann.  Cas.  lOMC  976.    Am.  Dec.   102. 

12.  Sweeney  v.  Baker,  13   \V.   Va. 
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and  candidates.  According  to  one  line  of  decisions,  while  fair  com- 
ment and  criticism  are  admissible,  the  privilege  of  discussion  in  such 
cases  does  not  extend  to  the  making  of  false  statements  of  fact;*' 
but  if  a  charge  is  false,  even  though  it  is  made  in  good  faith,  and 
with  reasonable  cause  to  believe  it  true,  it  is  actionable  if  of  a  defam- 
atory character.*®  On  the  other  hand,  there  is  authority  to  the  effect 
that  a  public  officer  is  amenable  to  public  criticism  in  a  newspaper 
without  the'  latter  being  subject  to  liability  for  libel  when  there  is 
probable  cause  for  comment,  and  no  proof  of  express  malice,  even 
though  the  statement  published  is  not  true  in  all  respects.**  The 
same  general  principle  has  been  applied  to  candidates  for  ofRce.*^ 
Thus,  it  has  been  held  that  if  the  publisher  of  a  newspaper  publish 
an  article  reciting  facts  and  making  comment  relating  to  the  official 
conduct  and  character  of  a  state  officer,  who  is  a  candidate  for  re- 
election, for  the  sole  purpose  of  giving  to  the  people  what  he  honestly 
believes  to  be  true  information,  and  for  the  sole  purpose  of  enabling 
the  voters  to  cast  their  ba-llots  more  intelligently,  and  the  whole  thing 
is  done  in  good  faith,  the  publication  is  privileged,  sdthough  the  mat- 
ters contained  in  the  article  may  be  untrue  in  fact  and  derogatory 
to  the  character  of  the  candidate.* 

103.  Unprivileged  Charges  against  Public  Officers  and  Candidates. — 
It  has  been  held  that  a  charge  of  crime  against  a  candidate  for  office, 
though  false,  is  not  actionable  when  made  in  good  faith,  without 
malice,  and  in  a  belief,  with  reason  therefor,  of  its  truth.*  However, 
unquestionably  the  general  rule  is  that  charges  of  crime  against  public 
officers  or  candidates  for  office  are  not  privileged.'  Nor  as  a  rule 
does  any  privilege  attach  to  the  publication  of  accusations  against 
public  officers  of  gross  dereliction  of  duty,*  nor  to  sweeping  charges 

17.  Dauphiny  v.  Buhne,  163  Cal.  329,  13  L.R.A.  69;  Byrne  v.  Punk,  38 
757,  96  Pae.  880,  126  A.  S.  E.  136  Wash.  606,  80  Pac.  772,  3  Ann.  Caa. 
and  note;  Jones  v.  Townsend,  21  Pla.  647. 

431,  58  Am.  Rep.  676;  State  v.  Has-  Note:  Ann.  Cas.  1914C  997. 
kins,  109  la.  656,  80  N.  W.  1063,  77  19.  Jackson  v.  Pittsburgh  Times,  152 
A.  S.  R.  660,  47  L.R.A.  223;  Com.  v.  Pa.  St.  406,  25  Atl.  613,  34  A.  S.  R. 
Clap,  4  Mass.  163,  3  Am.  Dec.  212;  659   and   note;    Miililpri^   v.    Wilkes- 
Belknap  V.  Ball,  83  Mich.  583,  47  N.  Barre  Times,  215  Pa.  St.  470,  64  Atl. 
W.  674,  21  A.  S.  R.  622,  11  L.R.A.  636,  114  A.  S.  R.  967. 
972;    Bremer   v.    Weakley,    2    Overt.  Note:  Ann.  Cas.  1914C  1000. 
(Tenn.)  99,  5  Am.  Dec.  656;  Williams  20.  Brigrgs  v.  Garrett,  111  Pa.  St. 
V.  Saunders,  113  Va.  156,  73  S.  E.  472,  404,  2  Atl.  613,  66  Am.  Rep.  274; 
Ann.    Cas.    1913E    693;    Sweeney    y.  Schnll  v.  Hopkins,  28  S.  D.  21,  127 
Baker,  13  W.  Va.  158,  31  Am.  Rep.  N.  W.  650,  29  L.R.A.(N.S.)  691. 
757;   Ingalls  v.  Morrissey,  154  Wis.  1.  Coleman  v.  MacLennan,  78  Kan. 
632,  143  N.  W.  681,  Ann.  Cas,  1915D  71,  98  Pac.  281,  130  A.  S.  R.  390,  20 
899.  L.R.A.(N.S.)  361. 

18.  Burt  V.  Advertiser  Newspaper  2.  Ross  v.  Ward,  14  S.  D.  240,  85 
Co.,  154  Mass.  238,  28  N.  E.  1,  13  N.  W.  182,  86  A.  S.  R.  746  and  note. 
L.R.A.  97  and  note;  Smith  v.  Burrus,  3.  See  supra,  par.  41,  44. 

106  Mo.  94,  16  S.  W.  881,  27  A.  S.  R.       4.  Banner  Pub.  Co.  v.  State,  16  Lea 
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of  official  favoritism  and  misconduct,^  nor  to  imputations  of  improper 
conduct  in  office  and  of  being  actuated  by  wicked,  corrupt  or  selfish 
motives,*  nor  to  charges  calculated  to  bring  public  officers  into  con- 
tempt.' Furthermore,  charges  of  inmiorality  directed  against  candi- 
dates for  office  are  not  privileged.*  Again,  even  though  charges 
against  candidates  for  office  axe  privileged,  a  publisher  may  exceed 
his  privilege  by  publishing  accusations  against  a  candidate  outside 
the  district  in  which  he  is  seeking  election.* 

Communicationa  as  to  Character  of  Servant 

104.  In  General. — The  doctrine  that  statements  made  by  masters 
as  to  the  characters  of  their  servants  are  qualifiedly  privileged  appears 
to  be  very  generally  accepted.^*  The  cases  in  which  this  question  of 
privilege  has  arisen  may  be  divided  into  two  classes:  those  in  which 
the  statement  is  made  in  response  to  inquiries  by  third  persons,  and 
those  wherein  the  communication  is  uttered  voluntarily.  In  both 
classes,  the  statement  is  privileged  if  made  honestly,  fairly  and  with- 
out malice,^^  although  there  is  some  authority  for  the  view  that,  where 
a  master  voluntarily  and  without  being  applied  to,  makes  a  state- 
ment prejudicial  to  the  character  of  a  servant,  it  will  be  incumbent 
on  him  to  plead  and  prove  its  truth.^*  As  in  other  cases  of  qualified 
privilege,  the  communication  is  actionable  if  uttered  maliciously.** 
But  it  is  necessary  that  express  msdice  be  shown,*^  unless  it  may  be 
inferred  from  the  character  of  the  charge.**    The  presumption  that 

fTenn.)  176,  57  Am.  Rep.  214  and  R.  Co.  v.  Medley  (Okla.)  156  Pac  211, 
note.  L.R.A.1916D  587. 

5.  Levert  v.  Daily  States  Pnb.  Co.,      Note :  104  A.  S.  R.  149. 

123  La.  594,  49  So.  206,  131  A.  S.  R.  11.  Fresh  v.  Cutter,  73  Md.  87,  20 
356  and  note,  23  L.R.A.(N.S.)  726.       Atl.  774,  25  A.  S.  R.  575,  10  JmSUl. 

6.  Wofford  V.  Meeks,  129  Ala.  349,  67. 

30  So.  625,  87  A.  S.  R.  66  and  note,       12.  Note:  4  L.R.A.(N.S.)  1107. 

55  L.R.A.  214.  IS.  Chipley  v.  Atkinson,  23  Fla.  206, 
Note:  3  British  Rul.  Cas.  486.            1  So.  934,  11  A.  S.  R.  367  and  note; 

7.  Bourreseau  v.  Detroit  Evening  ^Tollenbeck  v.  Ristine,  105  la.  488,  76 
Journal  Co.,  63  Mich.  425,  30  N.  W.  W.  W.  355,  67  A.  S.  R.  306;  Warner 
376,  6  A.  S.  R.  320  and  note;  Palmer  v.  Clark,  45  La.  Ann.  863,  13  So.  203, 
V.  Concord,  48  N.  H.  211,  97  Am.  Dec  21  L.R.A.  502;  Trimble  v.  Morrish,  152 
605.    See  also  generally,  par.  40,  4L  Mich.  624,  116  N.  W.  451,  16  LJEI.A. 

8.  CoflBn  V.  Brown,  94  Md.  190,  50   (N.S.)  1017  and  note. 

Atl.  567,  89  A.  S.  R.  422  and  note.  Note:  4  L.R.A.(N.S.)  1114. 

56  L.R.A.  732.  See  generally,  supra,  par.  88. 

9.  State  V.  Haskins,  109  la.  656,  80  14.  Bacon  v.  Michigan  Central  R. 
N.  W.  1063,  77  A.  S.  R.  560,  47  L.R.A.  Co.,  55  Mich.  224,  21  N.  W.  324,  54 
223.    As  to  effect  of  exceeding  privi-  Am.  Rep.  372. 

lege,  see  supra,  par.  89.  15.  Sunley  v.  Metropolitan  Life  Ins. 

10.  Wabash  R.  Co.  v.  Young,  162  Co.,  132  la.  123,  109  N.  W.  463,  12 
Ind.   102,   69   N.  E.   1003,   4   L.R.A.  L.R.A.(N.S.)  9L 

(N.S.)   1091  and  note;  Chicago,  etc., 
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a  publication  of  the  reason  of  the  discharge  of  an  employee  was  made 
in  good  faith  must  prevail,  where  it  was  made  after  investigation, 
and  embodied  the  result  of  the  inquiry  in  accordance  with  the  weight 
of  evidence,  if  clothed  in  temperate  and  decorous  language,  and  there 
is  no  extrinsic  fact  or  circumstance  having  a  tendency  to  show  malice.^* 
The  fact  that  a  communication  respecting  the  character  of  a  serv- 
ant contains  a  charge  of  crime  does  not  deprive  it  of  its  privileged 
character.^'  Moreover,  it  has  been  held  that  the  privilege  of  one 
who,  in  answering  an  inquiry  as  to  the  character  of  a  servant,  makes 
statements  as  of  information  received  from  others,  does  not  depend 
on  his  personal  bona  fide  belief  in  the  truth  of  the  facte  stated,  or  on 
whether  or  not  he  ought  to  have  believed  them,  or  was  reckless  and 
careless  in  believing  fiiem.  The  person  who  makes  the  inquiry  is 
entitled  to  the  information  which  has  come  to  the  person  to  whom 
the  inquiry  is  addressed,  and  the  statement  that  information  has  come 
to  him,  if  honestly  made  in  answer  to  the  inquiry,  is  a  privileged 
communication.*'  The  general  question  of  blacklisting  is  discussed 
elsew^here.** 

105.  Persons  to  Whom  Communications  May  Be  Made. — ^As  to  the 
persons  to  whom  a  communication  in  regard  to  the  character  6f  a 
servant  may  be  made,  the  general  rule  applies  that  there  is  no  privi- 
lege, unless,  as  between  the  publisher  and  the  recipient  of  the  infor- 
mation in  question,  there  was  a  correspondence  of  interest  or  duty  in 
respect  to  the  subject  matter.*^    Accordingly,  it  has  been  held  that 
a  circular  letter  sent  out  by  a  firm  of  merchants  to  everyone  whose 
name  was  on  its  address  book,  stating  that  the  plaintiflF  was  no  longer 
in  their  employ  and  advising  their  friends  and  customers  to  give 
hi^    no  recognition  on  their  account,  is  not  privileged.^     But  the 
communication  of  the  grounds  for  discharging  an  employee  to  clerks 
of  the  employer  when  interested  and  acting  strictly  within  the  line 
of  their  duty  will  not  destroy  the  privilege,*  nor  will  the  fact  that 
^^  statement  was  made  in  the  presence  of  the  attorney  for  the 
employer  take  away  the  privileged  character  of  the  communication, 
when  such  attorney  was  present  at  the  request  of  the  officers  of  the 
employing  company.*    In  general  it  seems  to  be  recognized  that  an 
employer  may  have  the  right  to  tell  one  of  his  employees  why  another 

16.  Brown  v.  Norfolk,  etc.,  R.  Co.,       19.  See  Labor,  vol.  16,  p.  466. 
100  Va.  619,  42  S.  E.  664,  60  L.B.A.       20.  See  supra,  par.  88. 

472.  1.  Warner  v.  Clark,  46  La.  Ann.  863, 

17.  Abraham   v.   Baldwin,   52   Fla.   13  So.  203,  21  L.R.A.  602. 

151,  42  So.  691,  10  Ann.  Caa.  1148,  2.  Hebner   v.   Gi-eat   Northern   Ry. 

10  L.R.A.(N.S.)   1051;  Fresh  v.  Cut-  Co.,  78  Minn.  289,  80  N.  W.  1128,  79 

ter,  73  Md.  87,  20  Atl.  774,  25  A.  S.  A.  S.  R.  387  and  note. 

B.  675,  10  L.R.A.  67.  3.  Brou^'lton   v.   McGrew,  39   Fed. 

18.  Doane  v.  Grew,  220  Mass.  171,  672,  5  L.R.A.  406. 
107  N.  E.  620,  L.R.A.1915C  774. 
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of  his  servants  has  been  discharged.^  Even  where  a  publicalicMi  as 
to  the  character  of  an  employee  is  placed  in  the  hands  of  agents  of 
other  employers,  to  enable  them  to  avoid  the  employment  of  unsuit- 
able persons,  it  has  been  held  privileged,  although  no  request  for  such 
information  had  been  made.^  A  charge  of  theft  made  in  the  pres- 
ence of  other  employees  has  been  held  privileged,  when  made  in 
answer  to  an  inquiry  by  the  person  who  complained  of  the  publica* 
tion  as  to  the  reason  for  a  deduction  from  his  wages.^ 

CommunicationB  in  Fwrtherance  of  Justice,  Business  or  Mutual 

Interests 

106.  Communication  to  Officer  Concerning  Commission  of  Crime. — 
A  person  who  makes  a  communication  to  a  peace  officer  concerning 
the  commission  of  crime  is  not  liable  to  an  action  for  libel  or  slander, 
according  to  the  weight  of  authority,  if  the  communication  was  made 
in  good  faith  for  the  purpose  of  bringing  an  offender  to  justice.' 
Thus,  statements  made  to  a  sheriff  while  engaged  in  hunting  for 
persons  guilty  of  felony  have  been  held  qualifiedly  privileged,®  as 
have  also  statements  made  to  a  detective  with  regard  to  the  theft 
of  property,*  or  to  the  state's  attorney  in  charge  of  a  prosecution,^* 
or  to  the  assistants  of  such  attorney.**  So  also  the  occupant  of  one 
house  is  not  liable  for  calling  the  attention  of  the  police  to  another 
house  in  the  neighborhood,  when  he  acts  in  good  faith.**  To  be 
privileged,  however,  a  communication  concerning  the  commission 
of  crime  must  not  only  be  made  in  good  faith  but  it  must  not  be 
made  recklessly,  especially  where  no  facts  are  stated,  but  mere  rumors, 
that  might  easily  have  been  ascertained  to  be  untrue.**  Furthermore, 
if  the  officer,  to  whom  a  communication  was  made,  did  not  have 
jurisdiction  of  the  matter  in  questioUi  the  person  making  it  must 

4.  Denver  Public  Warehouse  Co.  v.  141,  L.R.A.1915E  413  and  note. 
HoUoway,  34  Colo.  432,  83  Pac.  131,  9.  Shinglemeyer     v.     Wright,     124 
114  A.  S.  R.  171,  7  Ann.  Caa.  840,  3  Mich.  230,  82  N.  W.  887,  60  L.R.A, 
L.R.A.(N.S.)  696.  129. 

5.  Missouri  Pac.  R.  Co.  v.  Richmond,  10.  Brinsfield  v.  Howeth,  107  Md. 
73  Tex.  568,  11  S.  W.  555,  15  A.  S.  278,  68  Atl.  566,  24  L.R.A.(N.S.)  583. 
R.  794  and  note,  4  L.R.A.  280  and  11.  Schultz  v.  Strauss,  127  Wis.  325, 
note.  As  to  blacklisting  generally,  see  106  N.  W.  1066,  7  Ann,  Cas.  528  and 
Labor,  vol.  16,  p.  466.  note. 

6.  Christopher  v.  Akin,  214  Mass.  12.  Hyatt  y.  Lindner,  133  La.  614, 
332,  101  N.  B.  971,  46  L.R.A.(N.S.)  63  So.  241,  48  L.R.A. (N.S.)  256  and 
104.  (This  decision  is  based,  partly  note;  Flynn  v.  Boglaraky,  164  Mich, 
at  least,  on  the  ground  that  the  state-  513,  129  N.  W.  674,  32  L.R.A.(N.S.) 
ment  was  made  for  the  purpose  of  740  and  note. 

protecting  the  interest  of  the  employ-       13.  Miller  v.  Nuckolls,  77  Ark.  64, 

er.)  91  S.  W.  759,  113  A.  S.  R.  122  and 

7.  Note:  7  Ann.  Cas.  113.  note,   7   Ann.    Cas.    110   and   note,  4 

8.  Beshirs  v.  Allen  (Okla.)  148  Pac.  L.R.A.(N.S.)  149  and  note. 
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show  that  he  believed,  in  good  faith,  that  the  officer  waB  the  proper 
person  to  inform.  However,  if  one  who  has  communicated  to  an 
officer  the  facts  of  a  supposed  crime  believes  the  communication  to 
be  true,  it  has  been  held  that  while  his  belief  must  be  founded  on 
some  information  he  need  not  prove  that  he  had  reasonable  grpunds 
for  such  belief.^* 

107.  Communications  in  Furtherance  of  Business  or  Mutual  Inter- 
ests Generally. — According  to  the  principles  underlying  numerous 
authorities  communications  made  in  the  usual  course  of  business 
enjoy  a  certain  privilege/^  at  least  when  made  in  the  discharge  of  a 
duty  to  the  person  to  whom  the  information  is  sent/^  or  for  the 
purpose  of  protecting  mutual  business  interests.^'  For  example,  a 
communication  made  in  an  attempt  to  apprehend  one  who  is  believed 
to  have  defrauded  both  parties  to  such  communication  has  been  held 
to  be  privileged.^*  Similarly,  it  has  been  held  that  conversations 
between  creditors  of  the  same  debtor  in  reference  to  their  common 
interests  are  qualifiedly  privileged,  as  such  creditors  are  mutually 
interested  in  procuring  the  payment  of  their  claims.**  A  confidential 
communication  by  one  whose  property  has  been  burned,  to  a  fellow 
sufferer,  of  the  fact  that  he  had  been  informed  of  another's  intention 
to  bum  the  property,  made  for  the  purpose  of  procuring  his  aid  in 
ascertaining  the  author  of  the  fire,  has  also  been  deemed  to  be  privi- 
leged.*^ The  publication  of  a  charge  of  infringement  of  copyright, 
when  made  by  the  person  claiming  exclusive  rights  thereunder,  has 
been  held  to  be  qusJifiedly  privileged,  on  the  theory  that  there  is  a 
duty  to  keep  persons  out  of  litigation  by  reason  of  any  possible 
infringement.*  At  the  same  time,  it  is  recognized  that  a  defamatory 
publication  made  purely  in  the  interest  of  one's  own  business  for 
the  purpose  of  securing  an  advantage  over  a  rival  is  not  privileged.* 
In  the  case  of  bank  cashiers,  it  has  been  held  that  they  are  qualifiedly 
privileged  in  the  discharge  of  the  various  duties  cast  on  them  by  the 
nature  of  their  employment,  such  as  the  making  of  reports  of  the 
financial  standing  of  persons  offered  as  sureties  on  obligations  to  their 

14.  Joseph  V.  Baars,  142  Wis.  390,       20.  Edwards  ▼.  Kevil,  133  Ky.  392, 
125  N.  W.  913,  135  A.  S.  R.  1076.        118  S.  W.  273,  134  A.  S.  E.  463,  28 

15.  Stallings   v.   Newman,   26   Ala.  L.R.A.(N.S.)  551. 

300,  62  Am.  Dec.  723  and  note.  1.  John  W.  Lovell  Co.  v.  Hongliton, 

16.  Melcher  v.  Beeler,  48  Colo.  233,  116  N.  Y.  520,  22  N.  E.  1066,  6  L.R.A. 
110  Pac.  181,  139  A.  S.  R.  273  and  363. 

note;  Hart  v.  Reed,  1  B.  Men.  (Ky.)  2.  Holmes  v.  Clisby,  121  Ga.  241,  48 

166,  35  Am.  Dec.  179.  S.  E.  934,  104  A.  S.  R.  103  and  note; 

17.  Note :   104  A.  S.  R.  147.  Ramharter  v.  Olson,  26  S.  D.  499,  128 

18.  Klink  v.  Colby,  46  N.  Y.  427,  N.   W.   806,   Ann.    Cas.    1913B   253; 
7  Am.  Rep.  360.  Brown  v.  Vannaman,  85  Wis.  451,  65 

19.  Smith  V.  Agee,  178  Ala.  627,  69  N.  W.  183,  39  A.  S.  R.  860, 
So.   647,   Ann.    Cas.   1915B   129   and 

note. 
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banks,*  or  communications  as  to  the  nonpayment  of  paper  duly 
presented  to  the  bank,  and  the  reasons  therefor.*  But  in  all  of  the 
cases  here  mentioned,  as  in  other  cases  of  privilege,  a  communication 
is  actionable  if  the  person  making  it  goes  out  of  his  way  to  defame 
anoth.er  and  does  not  confine  himself  within  the  recognized  bounds 
of  privilege.*  For  example,  although  a  creditor  may  have  a  right 
to  complain  of  slow  payments  by  his  debtor,  he  has  no  right  to  make 
wholly  unnecessary  and  irrelevant  charges  to  a  third  person  of  evil 
motives  and  dishonesty  on  the  part  of  the  debtor.* 

108.  Communications  in  Furtherance  of  Business  of  Corporation. — 
The  courts  have  held  repeatedly  that  communications  between  mem- 
bers and  officers  of  a  corporation  in  the  promotion  of  their  common 
interests  in  the  success  of  their  undertaking  are  qualifiedly  privi- 
leged.^ For  example,  where  the  wife  of  the  defendant  was  a  stock- 
holder in  a  street  railway  company,  and  informed  her  husband  that 
she  had  heard  persons  boast  that  a  car  of  the  company  driven  by 
the  plaintiff  was  a  good  "dead-head"  car  for  them,  and  the  defend- 
ant informed  the  foreman  of  the  company,  who  thereupon  without 
investigation  or  notice  dismissed  the  plaintiff,  it  was  held  that  no 
action  lay,  in  the  absence  of  proof  of  malice.®  Any  person  interested 
in  a  corporation  has  been  held  to  have  the  right  to  tell  whatever  he 
knows  of  the  conduct  of  its  employees  at  the  meeting  of  the  stock- 
holders, if  he  believes,  from  his  own  observation  or  information 
received  from  other  sources,  that  his  statements  are  true.'  So  also 
the  publication  by  a  corporation  to  its  constituents,  of  the  evidence 
collected  by  it  as  to  the  conduct  of  its  officers  and  agents,  and  its 
conclusions  on  the  evidence,  is  a  privileged  communication.**  Com- 
munications between  stockholders  in  the  same  corporation  axe  quali- 
fiedly privileged  unless  the  statements  in  question  are  not  necessary 
for  the  protection  of  their  common  business  interest  and  are  not  made 
with  that  design.**  Moreover,  a  communication  from  one  corpora- 
tion to  another  in  reference  to  a  matter  in  which  they  have  a  common 
interest  is  privileged.** 

8.  Rothholz  V.  Dunkle,  53  N.  J.  L.  Fraternal  Union,  222  Mo.  566,  121  S. 
438,  22  AtL  193,  26  A.  S.  R.  432,  13  W.  100,  26  L.R.A.(N.S.)  1080  and 
L.R.A.  655.  note. 

4.  Caldwell  ▼.  Story,  107  Ky.  10,  52  8.  Haney  v.  Trost,  34  La.  Ann.  1146, 
S.  W.  850,  45  L.R.A.  735.  44  Am.  Rep.  461. 

5.  Moore  v.  Mannfactarers'  Nat.  9.  Broiighton  v.  McGrew,  39  Fed. 
Bank,  123  N.  Y.  420,  25  N.  E.  1048,  672,  5  L.R.A.  406. 

11  L.R.A.  753.  10.  Philadelphia,  etc.,  R.  Co.  v.  Quig- 

6.  Sullivan  ▼.  Strathan-Hutton-  ley,  21  How.  202,  16  U.  S.  (L.  ed.) 
Evans  Commission  Co.,  152  Mo.  268,  73. 

53  S.  W.  912,  47  L.R.A.  859.  11.  Chambers   v.   Leiser,  43   Wash. 

7.  Denver  Publie  Warehouse  Co.  v.  285,  80  Pac.  627,  10  Ann.  Cas.  270 
Ilolloway,  34  Colo.  432,  83  Pac.  131,  and  note. 

114  A.  S.  R.  171,  7  Ann.   Cas.  840,       12.  Kdmondson  v.  Birch,    [1907]   1 
3  L.R.A.(N.S.)  696;  Holmes  v.  Royal   K.  B.  371,  76  L.  J.  K.  B.  346.  96  L. 
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109.  Petitions  for  Redress  of  Grievances  Generally. — ^It  is  a  gen- 
eral rule  that  conxmunicationa  made  to  a  body  or  officer  having  power 
to  redress  a  grievance  complained  of  or  having  cognizance  of  the 
subject  matter  of  such  communications  are  qufiJifiedly  privileged.*' 
This  doctrine  is  based,  partly  at  least,  on  the  ancient  right  of  sub- 
jects to  petition  the  English  king  or  Parliament  for  a  redress  of  griev- 
ances, a  right  which  is  recognized  in  our  bills  of  rights.**  Thus, 
it  has  been  held  that  an  action  for  libel  will  not  lie,  without  proof 
of  express  malice,  for  presenting  to  a  board  of  excise  a  remonstrance 
against  granting  the  plaintiff  a  tavern  license,  charging  him  with 
being  a  professional  pettifogger,  and  stirring  up  suits,  and  endeavor- 
ing to  have  justices'  courts  appointed  at  his  tavern.  Likewise,  the 
presenting  of  such  a  remonstrance  to  others  for  signatures,  without 
proof  of  express  malice,  is  not  actionable.** 

110.  Petitions  as  to  Misconduct,  Removal  or  Appointment  of 
Officials. — It  is  generally  held  that  a  complaint  against  a  public  officer 
or  employee,  made  to  his  superior  or  to  a  body  having  control  over 
him,  is  quadifiedly  privileged  within  the  law  of  libel  and  slander,  and 
hence  does  not  impose  on  the  complainant  any  liability,  irrespective 
of  whether  the  statements  therein  contained  are  false,  provided  they 
are  not  made  maliciously.**  Thus,  a  petition  to  the  secretary  of  the 
treasury  for  the  removal  of  an  inspector  of  customs  has  been  held 
actionable  only  on  proof  of  malice  or  want  of  probable  cause.*'  It 
hag  also  been  held  that  a  qualified  privilege  attaches  to  a  petition  to 
a  town  council  for  the  removal  from  office  of  a  constable,**  to  a  com- 
plaint of  a  postmaster  against  a  mail  carrier,**  and  to  a  communica- 
tion by  a  superintendent  of  the  United  States  Naval  Academy  to  the 
secretary  of  the  navy  in  reference  to  a  professor  at  such  academy.** 
But  where  a  statement  is  made,  not  for  the  puipose  of  procuring  the 
removal  of  a  person  from  office,  but  only  for  the  purpose  of  affecting 

T.  N.  S.  415,  23  Times  L.  Rep.  234,  tine,  38  App.  Cas.  (D.  C.)  413,  Ann. 

7  Ann.  Ca&  192,  1  British  Rul.  Cas.  Cas.  1913C   821  and  note;   Jozsa  v. 

444.  Moroney,   125   La.   813,   51    So    908, 

13.  White  v.  Nicholls,  3  How.  266,  19  Ann.  Cas.  1193  and  note,  27  LJl.A. 
U  U.  S.  (L.  ed.)  691;  McAlUster  v.  (N.S.)  1041. 

Detroit  Free  Press  Co.,  76  Mich.  338,  Notes:  104  A.  S.  R.  122;  5  L.R.A. 
43  N.  W.  431,  15  A.  S.  R.  318;  Mc-  (N.S.)  163;  25  L.R.A.(N.S.)  455  et 
Kee  y.  Hughes,  133  Tenn.  455,  181   seq. 

S.  W.  930,  L.RA..1916D  391  and  note.       17.  Howard  v.  Thompson,  21  Wend. 
Note:  104  A.  S.  R.  122.  (N.  T.)   319,  34  Am.  Dee.  238  and 

14.  Yancey  v.  Com.,  135  Ky.  207,  note. 

122  S.  W.  123,  25  L.R.A.(N.S.)  455;       18.  Kent  y.  Bongartz,  15  R.  L  72, 

Harris  ▼•  Huntington,  2  Tyler  (Vt.)    22  Atl.  1023,  2  A.  S.  R.  870. 

129,  4  Am.  Dee.  728.  19.  Peterson     v.     Steenerson,     113 

16.  Vanderzee     y.     McGregor,     12  Minn.  87,  129  N.  W.  147,  31  L.R.A. 
Wend.  (N.  Y.)  545,  27  Am.  Dee.  156.    (N.S.)  674. 

16.  White  y.  Nicholls,  3  How.  266,       20.  Maurice  y.  Worden,  54  Md.  233, 
11  U.  S.  (L.  ed.)  591;  Farr  v.  Valen-    39  Am.  Rep.  384. 
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injuriously  the  one  who  appointed  him,  it  enjoys  no  privilege.^  More- 
over, it  is  generally  agreed  by  the  authorities  that  a  communication, 
verbal  or  written,  regarding  the  character  or  conduct  of  a  public 
officer,  made  to  a  person  or  persons  having  no  authority  to  aflFord 
redress  in  the  matter,  is  not  privileged  within  the  law  of  libel  and 
slander,'  although  some  courts  have  held  such  statements  privileged 
when  made  to  the  person  whom  the  one  making  the  communication 
reasonably  supposes  to  have  such  authority.*  It  should  be  noted, 
however,  that  according  to  a  few  authorities  proceedings  looking  to 
the  removal  of  public  officers  are  absolutely  privileged,*  especially 
where  impeachment  proceedings  are  contemplated.*  In  the  case  of 
statements  in  reference  to  applicants  for  office,  the  principle  of  quali- 
fied privilege  has  been  applied.*  For  example,  a  statement  made  to 
a  post  office  inspector,  in  reply  to  an  inquiry  by  him  in  reference  to 
an  applicant  for  a  post  office  appointment,  is  so  far  privileged  as  to 
protect  the  party  making  the  communication  if  it  was  made  from 
an  honest  motive,  and  without  actual  malice.' 

111.  Communications  as  to  School  Teachers  or  School  Affairs. — 
Owing  to  the  great  interest  of  parents  and  other  members  of  the 
community  in  the  maintenance  of  high  standards  of  morality  and 
efficiency  in  the  public  schools,  it  is  generally  recognized  that  com- 
munications to  the  proper  authorities  in  reference  to  school  teachers 
are  qualifiedly  privileged.*  Thus,  a  petition  by  persons  interested 
in  a  certain  school  to  the  superintendent  of  schools  to  prevent  the 
appointment  of  a  certain  applicant  for  the  position  of  teacher  is  quali- 
fiedly privileged  •  as  are  also  a  report  by  a  duly  authorized  examiner 
to  a  school  committee  in  reference  to  the  qualifications  of  an  appli- 
cant for  a  teaching  position,**  a  request  by  a  school  board  to  the  com- 
missioner of  schools  that  he  exercise  his  power  to  revoke  the  license 
of  a  certain  teacher,**  and  a  report  by  a  school  superintendent  or 
6ther  official  in  reference  to  the  character  of  a  teacher.**    Not  only 

1.  CofBn  ▼.  Brown,  94  Md.  190,  50  Atl.  813,  22  A.  S.  R.  126,  11  L.R.A. 
Atl.  567,  89  A.  S.  R.  422,  55  L.R.A.  162. 

732.  8.  Bodwell     v.     Osgood,     3     Pick. 

2.  Logan  v.  Hodges,  146  N.  C.  38,    (Mass.)    379,  15  Am.  Dec.   228  and 
59  S.  E.  349,  14  Ann.  Cas.  103  and  note. 

note.  Note:  49  L.R.A.(N.S.)  1033. 

3.  Note:  14  Ann.  Cas.  107.  9.  Weiman  v.  Mabee,  45  Mich.  484, 

4.  Notes:  25  L.R.A.(N.S.)  455;  19  8  N.  W.  71,  40  Am.  Rep.  477. 

Ann.  Cas.  1198.  10.  Hammond  v.  Hussey,  51  N.  H. 

5.  Yancey  v.  Com.,  135  Ky.  207,  122  40,  12  Am.  Rep.  41. 

S.  W.  123,  25  L.R.A.(N.S.)  455.  11.  Finley  y.  Steele,  159  Mo.  299, 

6.  Cooper  v.  Rhodes,  38  Fla.  240,  21  60  S.  W.  108,  52  L.R.A.  852. 

So.   109,  56  A.  S.  R.  170;   Irion  v.  12.  Tanner  v.   Stevenson,  138  Ky. 

Knapp,  132  La.  60,  60  So.  719,  43  578,  128  S.  W.  878,  30  LR.A.(N.S.) 

L.R.A.(N.S.)   940.  200  and  note. 

7.  Pusnett  y.  Marble,  62  Vt.  481,  20 
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communications  in  reference  to  school  teachers  but  other  statements 
made  for  the  protection  of  the  pupils  in  a  school  appear  to  be  privi- 
leged. For  example,  a  letter  sent  to  a  superintendent  of  schools  by 
the  father  of  a  pupil  containing  charges  of  impropriety  by  another 
pupil  on  the  school  grounds  during  school  or  recess  hours  haa  been 
held  qualifiedly  privileged.*' 

112.  Reports  by  or  to  Mercantile  Agencies  and  Similar  Associa- 
tions.— The  question  as  to  whether  or  not  the  reports  of  mercantile 
agencies  in  reference  to  the  financial  standing  of  persons  are  of  a 
privileged  character  has  led  to  a  conflict  of  authority.  A  majority 
of  the  decisions  lay  down  the  rule  that  a  report  made  by  a  mercantile 
agency  is  privileged  when  it  is  furnished  to  those  who  have  an  inter- 
est in  the  matter,  but  that  it  loses  its  privileged  character  when  it  is 
furnished  to  the  agency's  subscribers  generally,**  and  to  those  hav- 
ing no  interest  in  the  standing  of  the  person  concerning  whom  the 
report  is  made.**  A  gratuitous  report  as  to  the  financial  standing  of 
a  business  corporation  furnished  by  a  bank  to  such  an  agency  has 
also  been  held  privileged  when  made  in  good  faith  and  in  response 
to  an  inquiry.**  But,  as  in  other  cases  of  qualified  privilege,  a  lack 
of  reasonable  care  and  prudence  in  the  matter  of  making  reports 
may  render  an  agency  liable  in  damages.*'  Limitations  on  the  right 
to  report  financial  standing  have  appeared  in  recent  years  in  some 
decisions  both  in  this  country  and  in  England,  and  it  has  even  been 
laid  down  as  a  broad  principle  that  reports  by  a  mercantile  agency  to 
its  customers,  as  to  the  financial  standing  of  a  business  corporation,  are 
not  privileged  communications.^®  In  England,  it  has  been  held  that 
a  mercantile  agency  engaged  in  the  business  of  obtaining  information 
with  reference  to  the  commercial  standing  and  position  of  persons  in 
business,  and  communicating  such  information  confidentially  to  sub- 
scribers in  response  to  their  specific  inquiries,  is  caiTying  on  a  business 
for  profit  out  of  motives  of  self-interest  as  distinguished  from  an  enter- 

13.  Hansen  ▼.  Hansen,  126  Minn.  Nichols  v.  Daily  Reporter  Co.,  30  Utah 
426,  148  N.  W.  457,  L.R.A.1915A  101.   74,  83  Pac.  573,  116  A.  S.  R.  796,  8 

14.  PolJasky  V.  Mincheiier,  SI  Mi' ^.  Ann.  Caa.  847,  3  L.R.A.(N.S.)  339 
280,  46  N.  W.  6,  21  A.  S.  R.  516,  9  and  note;  Denney  v.  Northwestern 
L.R.A.  102.  Credit  Ass'n,  55  Wash.  331,  104  Pac. 

15.  Johnson   v.   Bradstreet   Co.,   77   769,  25  L.R.A. (N.S.)  1021. 

Ga.    172,  4  A.   S.   R.   77   and   note;  Notes:  12  Ann.  Cas.  149;  2  British 

:Mitchell  V.  Bradstreet  Co.,  116  Mo.  226,  Rul.  Cas.  215. 

22  S.  W.  358,  724,  38  A.  S.  R.  502,  16.  Richardson  v.   Gnnly,   88  Kan. 

20  L.R.A.  138;  King  v.  Patterson,  49  47,  127  Pac.  533,  42  L.R.A.(N.S.)  520 

N.  J.  L.  417,  9  Atl.  705,  60  Am.  Rep.  and  note. 

622;    Sunderlin   v.   Bradstreet,   40   N.  17.  Douglass   v.    Daisley,    114   Fed 

Y.  188,  7  Am.  Rep.  322;  Woodruff  v.  62H,  52  C.  C.  A.  324.  57  L.R.A.  475. 

Bradstreet  Co.,  116  N.  Y.  217,  22  N.  18.  PaciTie  Packinc:  Co.  v.  Bnulslreot 

E.  354,  5  L.R.A.  555;  Bradstreet  Co.  Co.,  25  Idaho  TOO,  139  Pac.  1007,  61 

V.  GiU,  72  Tex.  115,  9  S.  W.  753,  13  L.R.A. (N.S.)  893. 

A.  S.  R.  768  and  note,  2  L.R.A.  405; 
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prise  in  the  general  interest  of  society,  and  its  communications  are 
not  privileged  within  the  law  of  libel  and  slander.**  It  has  also 
been  held  that  an  unincorporated  trade  protection  association  which 
in  answer  to  an  inquiry  from  a  member  as  to  the  financial  position 
of  a  business  concern  writes  a  letter  which  is  defamatory  of  the  con- 
cern is  not  entitled  to  say  that  the  occasion  is  privileged,  where  the 
information  is  obtained  by  the  association  for  a  fee  from  a  person 
who  is  neither  servant  nor  agent  of  the  association  or  of  any  member 
of  it  or  of  any  benevolent  society.*®  Certain  American  decisions  turn 
largely  on  the  question  of  motive  in  the  making  of  mercantile  reports. 
Thus,  it  has  been  held  that  a  book  containing  a  list  of  delinquent 
debtors  is  libelous,  and  not  privileged,  if  it  is  published  by  an  asso* 
elation  for  distribution  among  its  members  or  subscribers,  where  its 
manifest  purpose  is  to  coerce  payment  of  claims,  the  name  of  each 
delinquent  being  dropped  from  the  list  and  the  fact  of  his  having 
made  payment  announced  as  soon  as  it  occurred.*  So  also  the  plac- 
ing of  the  name  of  a  member  of  a  voluntary  association  on  a  black 
list,  as  authorized^  by  its  by-laws,  for  failure  to  pay  a  debt,  has  been 
held  not  privileged  as  a  matter  of  law.*  On  the  other  hand,  it  has 
been  held  that  an  agreement  between  the  members  of  a  wholesale 
dealer's  association  to  report  delinquent  retailers  and  refuse  them 
credit  until  their  debt  is  paid,  with  notice  to  all  retailers  in  advance 
of  such  agreement,  is  valid,  and  that  a  mistaken  report  of  such  asso- 
ciation of  the  delinquency  of  a  retailer  does  not  render  such  false 
report  libelous  per  se,  although  the  member  is  of  course  liable  for 
all  damages  caused  by  reporting  one  as  delinquent  when  in  fact  he 
is  not.*  A  mere  direction  in  a  book  issued  by  a  mercantile  agency, 
to  inquire  at  the  office  of  the  agency  with  respect  to  the  plaintiff, 
no  rating  being  given,  is  not  necessarily  libelous.* 

Statements  in  Self-defense  or  Mutual  Controversy 

113.  Statements  in  Self-defense. — Tn  an  honest  endeavor  to  vindi- 
cate himself  and  his  own  interests  a  person  is  often  privileged  to  make 
statements  which  would  otherwise  be  regarded  as  defamatory.'    Thua, 

19.  Macintosh  v.  Dun,  [1908]  A.  C.  2.  Weston  v.  Barnicoat,  175  Mass. 
390,  77  L.  J.  P.  C.  113,  99  L.  T.  N.  S.  454,  56  N.  B.  619,  49  L.B.A.  612  and 
64,  24  Times  L.  Rep.  705,  52  Sol.  J.   note. 

580,  12   Ann.   Gas.   146  and  note,  2  3.  Woodhouse  v.  Powles,  43  Wash. 

British  Rul.  Gas.  203  and  note.  617,  86  Pac.  1063,  117  A.  S.  R.  1079, 

20.  Greenlands  v.  Wilmshurst,  [1913]  11  Ann.  Gas.  54  and  note,  8  L.R.A. 
3  K.  B.  (Eng.)  507,  Ann.  Gas.  1915B  (N.S.)  783  and  note. 

290  and  note.  4.  Denney   ▼.   Northwestern    Gredit 

1.  Muetze  v.  Tuteur,  77  Wis.  236,  Ass'n,  55  Wash.  331,  104  Pac.  769, 

46  N.  W.   123,  20   A.   S.  R.  115,  9   25  L.R.A.(N.S.)   1021  and  note. 

L.R.A.  86.  5.  Sternberg  Mfg.  Go.  v.  Miller,  etc.. 

Note:  11  Ann.  Gas.  57.  Mfg.  Co.,  170  Fed.  298,  95  C,  C.  A. 
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if  one's  good  name  is  assailed  in  a  newspaper,  he  may  ^ply  defend^ 
iog  himself,  and  if  his  reply  is  made  in  good  faith,  without  malice, 
Mwi  ia  not  unnecessarily  defamatory  of  his  assailant,  it  is  privileged.* 
Even  though  false,  a  publication  which  is  fairly  an  answer  to  a  hbeli 
if  piatlished  in  good  faith  for  the  purpose  of  repelling  a  charge,  is 
privileged.'    But  a  communication  will  lose  its  privileged  character, 
if  the  person  attacked  goes  further  than  to  make  full  answer  and 
reasonable  explanation,  and  uses  statements  unnecessarily  defama- 
^^•^    On  the  theory  that  such  publications  are  made  in  self-defense 
a  notice  by  a  husband  not  to  credit  his  wife  may  be  regarded  as 
pnvileged,  but  it  is  only  when  a  husband  has  permitted  his  wife  to 
trade  on  his  credit  that  notice  to  tradesmen  is  necessary  to  protect  his 
interests.*    A  reply  to  the  letter  of  an  attorney  for  another  in  refer- 
ence to  a  matter  in  which  the  person  making  the  reply  is  concerned 
is  privileged.** 

114.  Statements  in  Mutual  Controversy. — An  action  of  slander  is 
not  to  be  encouraged  for  words  uttered  while  persons  are  mutually 
engaged  in  bandying  opprobrious  epithets.     Hence,  in  such  a  case 
the  trial  court  may  in  some  jurisdictions  approve  a  verdict  for  the 
defendant,  although  the  utterance  of  slanderous  words  is  proved, 
the  rule  therein  being  that  a  communication  made  in  the  course  of 
an  altercation  and  bearing  some  reasonable  relation  to  the  subject 
matter  of  the  controversy  is  qualifiedly  privileged,  and  it  should  be 
left  to  the  jury  to  say  whether  the*  defendant  has  abused  his  privi- 
lege.**    However,  provoking  acts  are  no  defense  for  the  slander  of 
one  who  did  not  participate  in  them.**    On  the  other  hand,  it  has 
been  held  by  other  authorities  that  the  fact  that  the  plaintiff  has 
defamed  the  defendant  and  has  thus  provoked  a  defamatory  remark 
from  the  defendant  can  be  pleaded  only  in  mitij2:ation  and  not  in  bar 
of  an  action  by  the  plaintiff  for  the  defendant's  misconduct.**    Accord- 

494,  18  Ann.  Cas.  69  and  note;  Jones  10.  Dickinson  v.  Hathaway,  122  La. 

V.  Forehand,  89  Ga.  520,  16  S.  E.  262,  641,  48  So.  136,  21  L.R.A.(N.S.)   33 

32  A.  S.  R.  81;  McAllister  v.  Detroit  and  note;  Brown  v.  Elm  City  Lumber 

Free  Press  Co.,  76  Mich.  338,  43  N.  Co.,  167  N.  C.  9,  82  S.  E.  961,  L.R.A. 

W.  431,  16  A.  S.  R.  318  and  note.  1915E  276. 

Note:  104  A.  S.  R.  143.  11.  Goldberg  ▼.  Dobberton,  46  La. 

6.  Patton  V.  Cruce,  72  Ark.  421,  81  Ann.  1303,  16  So.  192,  28  L.R.A.  721 
S.  W.  380,  105  A,  S.  R.  46  and  note,  and  note;  Bloom  v.  Crescioni,  109  La. 
65  L.R.A.  937.  667,  33   So.  724,  94  A.   S.  R.  456; 

7.  Brewer  v.  Chase,  121  Mich.  626,  Sullings  ▼.  Shakespeare,  46  Mich.  408, 
80  N.  W.  576,  80  A.  S.  R.  627,  46  9  N.  W.  451,  41  Am.  Rep.  166;  Alder- 
L.R.A.  397.  son  v.  Kahle,  73  W.  Va.  690,  80  S.  E. 

8.  Byrne  v.  Fnnk,  38  Wash.  506,  80  1109,  51  L.R.A.(N.S.)  1198. 

Pac.  772,  3  Ann.  Cas.  647.     See  also       12.  Williams   v.   McManus,   38  La. 
next  succeeding  paragraph.  Ann.  161,  58  Am.  Rep.  17L 

9.  Smith  V.  Smith,  73  Mich.  445,  41  13.  Sternberg  Mfg.  Co.  v.  Miller, 
N.  W.  499,  16  A.  S.  R.  594,  3  L.R.A.  etc.,  Mfg.  Co.,  170  Fed.  298,  95  C.  C. 
62,  A.  494,  18  Ann.   Cas.  69  and  note; 
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ing  to  this  view,  one  libel  cannot  be  set  off  against  another.  Hence 
it  has  been  held  to  be  no  defense  to  an  action  of  libel  that  the  plain- 
tiff and  tlie  defendant  voluntarily  engaged  in  a  newspaper  contro- 
versy and  lavished  slanderous  imputations  on  each  other,  and  so  were 
equally  at  fault,  although  if  one  is  libeled  in  a  newspaper,  and,  reply- 
ing in  the  heat  of  passion,  goes  beyond  what  is  required  for  a  full 
and  fair  reply,  and  publishes  an  independent  libel  against  his  oppo- 
nent, the  original  or  first  libel  may  be  considered  by  the  jury  in 
mitigation  of  damages.**  The  circumstance  that  the  first  harsh  expres- 
sion was  used  by  the  plaintiff  may,  however,  under  some  circum- 
stances constitute  no  defense  or  mitigation  whatsoever  in  an  action 
of  slander,  as  for  instance  where  such  expression  was  provoked  by 
the  conduct  of  the  defendant.** 

Statements  Affecting  Moral  or  Social  Duties  and  Fiduciary  Relations 

115,  In  General. — Among  the  many  kinds  of  communications 
which  are  held  to  be  at  least  qualifiedly  privileged  there  are  a  number 
which  appear  to  be  so  considered  chiefly  because  of  the  intimate 
relations  subsisting  between  the  parties  as  a  result  of  affinity,  con- 
sanguinity, friendship,  some  fiduciary  relationship,  or  membership 
in  certain  religious,  social,  fraternal  or  other  organizations.  Most  of 
these  cases  will  on  examination  be  found  to  come  within  the  following 
broad  general  rule:  A  communication  is  qualifiedly  privileged  when 
made  in  good  faith  in  answer  to  one  having  an  interest  in  the  infor- 
mation sought,  or  if  volunteered,  when  the  person  to  whom  the  com- 
munication is  made  has  an  interest  in  it,  and  the  person  by  whom  it 
is  made  stands  in  such  a  relation  to  him  as  to  make  it  a  proper  or 
reasonable  duty  to  give  the  information.**  A  more  particular  treat- 
ment of  the  privilege  attaching  to  some  of  the  commoner  relationships 
of  life  is,  however,  given  in  the  paragraphs  next  succeeding.*'  In 
addition  there  are  a  few  other  confidential  relationships  to  which  a 
•certain  degree  of  privilef>:e  has  attached  that  may  be  here  considered. 
For  example,  communications  between  a  principal  and  his  agent  are 
privileged  if  made  concerning  some  matter  in  which  both  parties 
have  an  interest  or  duty.**    Obviously,  also,  advice  given  by  an  attor- 

Hartford  v.   State,  96   Ind   461,  49  15.  Hosley  v.  Brooks,  20  111.  115,  71 

Am.  Rep.  185;  Maynard  v.  Beardsley,  Am.  Dec.  252. 

7  Wend.   (N.  Y.)   560,  22  Am.  Dee.  16.  Sunderlin  v.  Bradstreet,  46  N. 

625  and  note;  De  Camp  v.  Archibald,  Y.  188,  7  Am.  Rep.  322. 

50  Ohio  St.  618,  35  N.  E.  1056,  40  Notes:   104  A.  S.  tt.  145;  9  Eng. 

A.  S.  R.  602.  Rul.  Cas.  72. 

Note :  28  L.R. A.  721.  17.  See  supra,  par.  111-114. 

14.  Patton  V.  Cruce,  72  Ark.  421.  81  18.  Bohlinger  v.  Germania  Life  Ina. 

S.  W.  380,  105  A.  S.  li.  46  ana  aottj,  Co.,  100  Ark.  477,  140  S.  W.  257,  Ann. 

66  L.R.A.  937.  Cas.  1913C  613  and  note,  36  L.R.A. 
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ney  to  his  client  is  privileged,^*  and  it  is  not  necessary  that  a  fee  be 
asked  or  expected  in  order  to  invoke  the  same  doctrine  in  favor  of 
a  communication  by  the  client  to  his  attorney.**  Likewise,  a  state- 
ment made  by  a  physician  to  his  patient  is  privileged  and  this  rule 
has  been  held  to  apply  even  though  the  statement  was  made  in  the 
presence  of  a  near  relative,  as  a  sister,  if  the  patient  requested  such 
presence.*  It  has  also  been  held  that  if  a  man  is  accused  of  seduc- 
tion, and  a  friend  of  the  father  of  the  girl  alleged  to  have  been 
seduced,  at  the  instance  of  the  father,  writes  to  a  clergyman,  who  has 
been  acquainted  with  the  accused,  for  an  account  of  his  conduct 
while  the  clergyman  knew  him,  and  the  latter  gives  such  account  in 
good  faith  and  without  malice,  it  is  privileged.* 

116.  Communications  between  Members  of  Family  or  Intimate 
Friends. — The  doctrine  of  qualified  privilege  has  been  held  to  apply 
to  communications  between  members  of  the  same  family,  particularly 
as  respects  discussions  about  suitors  and  affianced  persons,*    For  ex- 
ample, it  has  been  held  that  if  the  wife  of  a  half-brother  of  a  woman 
engaged  to  be  married  communicates  to  the  latter's  sister  a  serious 
charge  which  she  has  heard  against  the  woman's  fiance,  in  order  to 
have  the  charge  brought  to  the  attention  of  the  woman's  mother 
that  she  may  investigate  it,  the  communication  is  privileged ;  and  it  is 
not  necessary  that  tlie  one  making  it  should  have  such  information 
on  the  subject  as  to  make  her  believe  the  charge.*    In  the  case  of  a 
communication  by  an  intimate  friend,  who  is  not  a  relative,  it  has 
been  held  that  a  certain  privilege  attaches  thereto,  especially  when 
such  communication  is  made  in  response  to  a  direct  inquiry.*    It  has 
also  been  declared  that  confidential  communications  made  in  the  usual 
course  of  domestic  or  friendly  intercourse  should  be  liberally  viewed 
by  juries.*    On  the  other  hand,  it  has  been  held  that  one  who  makes 
a  libelous  communication  to  an  unmarried  woman  concerning  her 
suitor,  to  break  up  relations  which  it  was  believed  might  result  in 
their  marriage,  though  prompted  by  friendship  and  the  solicitations 
of  mutual  friends,  acts  at  his  perils  and  is  answerable  in  damages  to 

f  K.S.)  449  and  note;  Nichols  ▼.  Eaton,  App.  383,  68  N.  E.  197,  107  A.  S.  R. 

llO  la.  509,  81  N.  W.  792,  80  A.  S.  252  and  note. 

It.  319,  47  L.R.A.  483.  Note:  104  A.  S.  R.  140. 

19.  Kruse  v.  Rahe,  80  N.  J.  L.  378,  As  respects  the  right  of  a  parent 
'T'O  Atl.  316,  Ann.  Cas.  1912A  477,  33  in  good  faith  to  advise  a  child  to  leave 
I-*,R.A.(N.S.)  469.  his  or  her  spouse,  see  Husband  and 

20.  Mack  V.  Sharp,  138  Mich.  448,  Wife,  vol.  13,  p.  1471  et  seq. 

lOl  N.  W.  631,  5  Ann.  Cas.  109.  4.  McBride  v.  Ledoux,  111  La.  398, 

1.  Brice  V.  Curtis,  38  App.  Cas.  (D.  36  So.  615,  100  A.  S.  R.  491  and  note. 
C)  304,  Ann.  Cas.  1913C  1070,  38  5.  Buisson  v.  Huard,  106  La.  768, 
I-.R.A.(N.S.)  69  and  note.  31  So.  293,  56  L.R.A,  296. 

2.  Rnde  v.  Nass,  79  Wis.  321,  48  6.  Stallings  v.  Newman,  26  Ala.  300, 
1^.  W.  565,  24  A.  S.  R.  717.  62  Am.  Dec.  723  and  nota. 

S.  Leonard  v.   Whetstone,   34   Ind. 
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the  person  maligned,  if  the  communication,  though  believed  to  be 
true,  is  shown  to  have  been  unfounded  in  fact.  In  such  a  case,  it  has 
been  said,  the  duty  not  to  defame  is  more  pressing  than  the  duty  to 
communicate  mere  defamatory  rumors  not  known  to  be  true.^  It 
haa,  moreover,  been  held  to  be  no  justification  for  writing  a  libelous 
letter  to  a  woman  concerning  her  suitor  that  the  writer  was  her 
friend  and  former  pastor,  and  that  the  letter  was  written  at  the  request 
of  her  parents,  who  assented  to  its  contents.® 

117.  Communications  to  Relative  or  Friend  of  Plaintiff. — In  pur- 
suance of  the  general  rule  that  defamatory  words  axe  privileged  when 
spoken  in  the  exercise  of  a  social  duty,  under  circumstances  which 
show  a  good  motive,  or  by  a  person  interested,  or  to  a  person  inter- 
ested, with  a  view  to  the  welfare  of  the  parties  concerned,  communica- 
tions to  relatives  or  friends  of  the  plaintiff  have  frequently  been  held 
to  be  qualifiedly  privileged.*  For  example,  a  father  who  honestly 
believes  disparaging  reports  about  a  suitor  of  his  daughter,  and  who 
repeats  such  reports  to  friends  of  the  suitor  in  confidence,  without 
intending  to  injure  him,  but  to  convey  to  him  that  his  attentions 
to  his  daughter  must  cease,  is  not  guilty  of  slander.  His  legal  and 
moral  duty  as  a  father  makes  his  communication  privileged,  if  not 
prompted  by  malice.*®  In  numerous  instances,  it  has  been  held  that 
communications  made  in  good  faith  in  response  to  inquiries  by 
parents  in  reference  to  the  conduct  of  their  children  are  qualifiedly 
privileged.**  But  if  one,  in  conversing  with  a  father  about  matters 
not  at  all  relating  to  his  daughter,  makes  statements  imputing  to  her 
a  want  of  chastity,  the  communication  is  not  privileged.**  Defamar 
tory  statements  made  to  one  spouse  concerning  the  other  when  made 
at  the  request  of  the  former,  have  also  been  held  to  be  qualifiedly 
privileged.**  But  a  statement  by  the  father  of  one  who  abandoned 
his  wife,  to  the  father  of  the  latter,  who  questioned  as  to  the  causa 
of  the  separation,  charging  in  effect  that  tiie  wife  was  unchaste  at 
the  time  of  marriage,  has  been  held  to  be  not  privileged,  especially 
if  the  speaker  originated  the  charge.**  So  also  a  statement  made 
by  a  husband  to  his  neighbor  to  the  effect  that  he  was  going  away, 
and,  at  the  request  of  the  neighbor,  giving  as  his  reason  therefor 
the  infidelity  of  his  wife,  has  been  held  to  be  not  privileged,  as  there 

7.  Byam  v.  Collins,  111  N.  Y.  143,  904,  22  So.  44,  62  A.  S.  R.  675  and 
19  N.  E.  76,  7  A.  S.  R.  726,  2  L.R.A.  note. 

129.  11.  Note:  L.R.A.1915A  672. 

8.  Joannes  v.  Bennett,  6  Allen  12.  Richmond  ▼.  State,  68  Tex.  Grim. 
(Mass.)  169,  81  Am.  Dec.  738  and  435,  126  S.  W.  596,  137  A.  S.  R.  973* 
note.  13.  Note:  L.R.A.1916A  574. 

9.  Fans  v.  Starke,  9  Dana  (Ky.)  14.  Daris  ▼.  State,  (Tex.  Grim.) 
128,  33  Am.  Dec.  536.  167  S.  W.  1108,  L.R.A.1915A  572  and 

Note:  104  A.  S.  R.  140.  note. 

10.  Baysett  ▼•   Hire,   49   Iia.   Ann. 
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is  no  duty  or  interest  on  the  part  of  the  husband  requiring  him  to 
make  such  statement.^* 

118.  Statements  in  Connection  with  Church  Organizations. — Owing 
to  the  ties  of  interest  which  bind  the  members  of  the  same  church 
organization,  it  has  been  recognized  in  numerous  decisions  that 
various  statements  made  in  connection  with  church  organizations 
and  proceedings  are  qualifiedly  privileged.**  For  example,  the  mem- 
bers of  a  church  session  are  not  guilty  of  libel  in  excommunicating 
a  person  from  membership,  in  the  absence  of  proof  of  malice,*'  nor 
is  a  clergyman  liable  for  slander  in  passing  a  communicant  without 
comment  when  administering  the  sacrament  of  the  Lord's  Supper, 
although  the  rules  of  the  society  permit  such  course  with  respect  to 
evildoers  or  those  who  have  wronged  a  neighbor.*®  Even  though 
words  actionable  per  se  be  spoken  between  members  of  the  same 
church,  during  religious  proceedings  connected  with  the  discipline 
of  the  church,  no  action  will  lie  in  the  absence  of  malice.  *•  It  has 
also  been  held  that  the  doctrine  of  privilege  will  protect  statements, 
otherwise  actionable,  when  published  in  church  papers  intended  for 
circulation  among  members  of  the  denomination  alone.*  But  it  is 
generally  held  that  malice  destroys  the  privilege  arising  from  church 
connections.*  Moreover,  the  rule  appears  to  be  that  a  publisher  of  a 
statement  concerning  church  matters  enjoys  no  privilege  unless  he 
is  himself  a  mem^ber  of  the  church  in  question,*  or  unless  the  com- 
plainant submits  to  an  investigation  by  his  church  of  charges  made 
against  him  by  persons  who  are  not  members.*  It  should  also  be 
noted  that  the  privilege  under  discussion  attaches  to  church  proceed- 
ings of  a  disciplinary  character,  rather  than  to  utterances  in  ordinary 
church  services.  In  accordance  with  this  limitation,  it  appears  to 
be  the  consensus  of  judicial  opinion  that  a  statement  concerning  a 
parishioner  made  by  a  clergyman  from  his  pulpit  is  not  even  quali- 
fiedly privileged.* 

119.  Statements  in  Connection  with  Lodges  or  Fraternal  Asso- 
ciations.— ^It  has  been  repeatedly  recognized  that  a  qualified  privilege 

15.  Stayton  v.  State,  46  Tex.  Grim.       2.  Morasse   ▼.    Brochn,    151   Mass. 
205,  78  S.  W.  1071,  108  A.  S.  R.  988.,  667,  25  N.  E.  74,  21  A.  S.  R.  474,  8 

16.  Note:  104  A.  S.  R.  141.  L.R.A.  524;  McMillan  v.  Birch,  1  Bin. 

17.  Landis  v.  Campbell,  79  Mo.  433,   (Pa.)  178,  2  Am.  Dec.  426  and  note; 
49  Am.  Rep.  239.  Kubricht  v.  State,  44  Tex.  Grim.  94, 

18.  Carter  v.  Papineau,  222  Mass.  69  S.  W.  157,  100  A.  S.  R.  842,  58 
464,  111  N.  E.  358,  L.R.A.1916D  371  L.R.A.  959. 

and  note.  3.  Shurtleff   t.    Parker,   130   Mass. 

19.  Jarvis   v.   Hatheway,   3   Johns.  293,  39  Am.  Rep,  454. 

(N.  Y.)  180,  3  Am.  Dec.  473.  4.  Remington  v.  Congdon,  2  Pick. 

1.  Redgate  v.  R^ush,  61  Kan.  480,  (Mass.)  310,  13  Am.  Dee.  431. 

69  Pac.  1050,  48  L.R.A.  236;  Shurt-  5.  Hassett  v.  Carroll,  85  Conn.  23, 

leff  V.   Stevens,  51  Vt.  501,  31  Am.  81  Atl.   1013,  Ann.   Cas.   1915A   333 

Rep.  698.  and  note. 
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attaches  to  communications  connected  with  the  various  activities  of 
lodges,  clubs  and  fraternal  or  other  benevolent  associations.*  Thus, 
the  report  of  a  committee  of  a  lodge  of  Odd  Fellows,  recommending 
the  expulsion  of  a  member  for  false  swearing,  made  in  accordance 
with  the  rules  and  customs  of  the  order,  and  published  according  to 
the  ordinary  practice  in  a  pamphlet  account  of  the  transactions  of 
the  lodge,  for  the  use  of  the  members,  has  been  held  to  be  prima 
facie  privileged.'  Similarly  the  following  have  been  held  to  be  quali- 
fiedly  privileged:  a  written  communication  from  the  president  of  a 
fraternal  society  to  members  at  a  certain  place,  to  the  effect  that 
the  collecting  agent  of  the  order  at  that  place  was  behind  in  his 
remittances,  and  that  it  had  become  necessary  to  withdraw  authority 
from  him,  and  directing  the  members  to  pay  their  dues  to  another;  ^ 
statements  by  the  president  of  a  federation  of  clubs,  at  a  conference 
solicited  by  officers  of  a  local  club  to  devise  means  to  stop  larcenies 
which  had  occurred  at  meetings  of  the  local  club,  on  the  subject  of 
suspects,  in  answer  to  questions  propounded,*  and  the  publication  in 
a  medical  journal  of  the  proceedings  of  a  medical  society  in  expel- 
ling a  member.**^  But  where  a  member  of  a  masonic  lodge  was  on 
trial  before  his  lodge  and  a  person  who  was  not  a  member  made  sm 
affidavit  that  one  of  the  witnesses  at  the  thai  was  not  to  be  believed 
on  oath  and  such  witness  also  was  not  a  member  of  the  order,  it  was 
held  that  the  communication  was  not  privileged.^*  Furthermore,  an 
article  published  by  members  of  a  beneficial  association,  holding  the 
officers  thereof  up  to  ridicule  for  reasons  connected  with  the  society, 
and  tending  to  disorder  and  dissension  within  the  association,  is  appar- 
ently not  protected  by  any  doctrine  of  privilege,  owing  to  its  tendency 
to  disrupt  rather  than  to  further  the  interests  of  the  organization.*^ 

VIII.  Procedure,  Parties  and  Pleading 

In  General 

120.  Jurisdiction  and  Venue. — Civil  actions  for  libel  are  transitory 
in  their  nature,  and  it  is  very  generally  held  that  such  an  action  may 
be  brought  in  gaiy  jurisdiction  where  the  libelous  article  was  published 
or  circulated,  even  though  the  article  was  written  or  printed  else- 

6.  Note:  104  A.  S.  B.  143.  10.  Barrows  v.  Bell,  7  Gray  (Mass.) 

7.  Kirkpatrick  v.  Eagle  Lodge  No.  301,  66  Am.  Dee.  479  and  note. 

32,  26  Kan.  384,  40  Am.  Rep.  316.  11.  Nix  v.  Caldwell,  81  Ky.  293,  50 

8.  Holmes  v.  Royal  Fraternal  Union,  Am.  Rep.  163. 

222  Mo.  556,  121  S.  W.  100,  26  L.R.A.  12.  Del  Ponte  v.   Societa  Italiana, 

(N.S.)  1080  and  note.  etc.,  27  R.  I.  1,  60  Atl.  237,  .114  A.  S. 

9.  Hayden  v.  Hasbrouck,  34  R.  I.  R.  17,  70  L.R.A.  188. 
556,   84   Atl.   1087,  42   L.R.A.(N.S.) 

1109. 
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where.^'  Where  there  is  no  allegation  in  a  complaint  for  libel  that 
there  was  a  publication  of  the  libel  in  the  county  in  which  the  action 
is  brought,  a  motion  to  change  the  venue  to  the  county  where  the 
libel  was  published  will  ordinarily  be  granted.  Also,  where  actions 
have  been  brought  in  all  the  counties  of  a  state  for  the  same  libel 
circulated  therein,  and  all  the  parties  reside  in  one  county,  it  is  usu- 
ally deemed  proper  to  consolidate  the  actions  into  one,,  to  be  tried 
in  the  county  of  the  residence  of  the  parties.^*  The  matter  is  now 
governed,  largely,  by  statute.**  A  civil  action  for  slander  is  also 
transitory  in  its  nature  and  an  action  therefor  may  ordinarily  be 
brought  in  any  jurisdiction  where  the  defendant  may  be  found,** 
altliough  there  is  some  authority  to  the  efiPect  that  the  venue  in  an 
action  for  slander  is  in  the  county  wherein  the  words  were  spoken.*' 
It  has  been  held  that  slanderous  words,  if  actionable  at  common  law, 
spoken  in  one  state,  will  support  an  action  therefor  in  another  state. 
But  if  the  slanderous  words  in  question  are  not  actionable  at  common 
law,  and  it  does  not  appear  that  they  are  made  actionable  by  statute 
in  the  state  in  which  they  were  spoken,  an  action  thereon  will  not  lie 
in  another  state  where  such  words  are  actionable  by  statute.*® 

121.  Injunction;  Right  of  Arrest. — ^The  general  rule  is  that  courts 
of  equity  will  not  grant  injunctions  against  the  publication  of  mat* 
ters  which  are  defamatory,  when  no  breach  of  trust  or  of  contract  is 
involved,  the  position  of  the  courts  generally  being  that  the  allow- 
ance of  such  an  injunction  would  be  an  interference  with  the  liberty 
of  the  press  and  free  speech,  and  also  with  the  constitutional  right 
of  trial  by  jury.**  Such  injunctions  have  been  refused,  even  when 
property  rights  were  at  stake,®*  or  the  title  to  land  was  in  question,* 
and  the  fact  that  the  plaintiff  has  no  adequate  remedy  at  law  because 
of  his  inability  to  prove  special  damage  is  immaterial.*  In  certain 
jurisdictions,  the  arrest  of  the  defendant  in  civil  actions  for  libel  is 

13.  Meriwether  v.  Knapp,  211  Mo.  Rep.  137;  Brandreth  ▼.  Lance,  8  Paige 
199,  109  S.  W.  750,  16  L.R.A.(N.S.)  (N.  Y.)  24,  34  Am.  Dec.  368  and 
953.  note.    See  also  Injunctions,  vol.  14, 

14.  Notes :  15  Am.  Dec.  225,  9  Ann.  p.  371,  372. 

Cas.  383.  20.  Singer   Mfg.    Co.    ▼.    Domestic 

15.  Note :  Ann.  Cas.  1915A  697.  Sewing  Mach.  Co.,  49  Ga.  70,  15  Am. 

16.  Offutt  V.  Earlywine,  4  Blackf.  Rep.  674;  Boston  Diatite  Co.  v. 
(Ind.)  460,  32  Am.  Dec.  40.  Florence  Mfg.  Co.,  114  Mass.  69,  19 

17.  Caldwell  v.  Story,  107  Ky.  10,  Am.  Rep.  310 ;  Covell  v.  Chadwick,  153 
52  S.  W.  850,  45  L.RA.  735.  Mass.  263,  26  N.  E.  856,  25  A.  S.  R. 

18.  Note:  9  Ann.  Cas.  383.  625  and  note. 

19.  Goldberg  v.  Stablemen's  Union,  1.  Reyes  v.  Middleton,  36  Fla.  99, 
149  Cal.  429,  86  Pae.  806,  117  A.  S.  17  So.  937,  51  A.  S.  R.  17,  29  L.RA.. 
B.  145,  9  Ann.  Cas.  1219,  8  L.R.A.   66. 

(N.S.)  460;  Singer  Mfg.  Co.  v.  Do-       2.  Marlin  Pirerirms  Co.  v.  Shields, 
mestic  Sewing  Mach.  Co.,  49  Ga.  70,  171  N.  Y.  384^  64  N.  E.  163,  59  L.RA. 
15  Am.  Rep.  674;  Raymond  v.  Russell,  310. 
143  Mass.  295,  9  N.  E.  544,  58  Am. 
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permitted,* /and  statutes  authorizing  such  arrests  have  been  held  not 
to  violate  the  constitutional  provision  against  imprisonment  for  debt.* 

122.  Limitation  of  Actions. — ^The  statute  of  limitatioils  in  regard 
to  actions  for  the  recovery  of  damages  for  libel  or  slander  begins  to 
run  from  the  time  of  publication.  For  this  purpose,  it  has  been  held 
that  a  libel  contained  in  a  letter  written  and  mailed  in  one  state  to 
an  addressee  in  another  state  is  not  published  until  such  letter  is 
received  and  read.  But  the  fact  that  the  defendant  has  concealed 
from  the  plaintiff  the  fact  of  publication  appears  not  to  prevent  the 
running  of  the  statute  of  limitations,  even  though  the  defendant  may 
be  said  to  have  acted  fraudulently  in  the  matter,  this  view  being  sus- 
tained on  the  ground  that,  in  all  cases,  the  gist  of  the  injury  is  the 
loss  of  reputation  to  the  plaintiff  rather  than  the  fraud  of  the  defend- 
ant. At  all  events,  the  sending  of  libelous  matter  by  mail  to  another 
state  where  the  letter  is  opened  and  read  is  not  a  fraudulent  conceal- 
ment of  the  contents  of  the  letter  or  its  publication,  or  of  the  cause 
of  action  for  the  libel  so  as  to  take  the  case  out  of  the  operation  of 
the  statute  of  limitations.'  In  computing  the  limitation  period  for 
bringing  an  action  for  libel,  the  day  of  publication  is  excluded,  where 
the  statute  provides  that  the  time  within  which  an  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day.*  It  is  neces- 
sary to  determine  in  each  case  the  exact  nature  of  the  action  in  order 
to  decide  as  to  the  portion  of  the  statute  of  limitations  which  is  appli- 
cable. Thus,  an  action  to  recover  damages  for  the  destruction  of  the 
plaintiff's  business  by  the  malicious  acts  of  the  defendant  has  been 
held  not  to  be  an  action  for  hbel  or  slander  in  so  far  as  the  running 
of  the  statute  of  limitations  is  concerned,  even  though  the  petition 
contains  allegations  of  libel  and  slander,  the  latter  being  stated  merely 
as  evidence  to  establish  the  cause  of  action.'  On  the  plea  of  the  stat- 
ute of  limitations,  in  actions  for  slander,  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  the  cause  of  action  accrued  within  the  statu- 
tory period,  prior  to  commencement  of  the  action.® 

123.  Abatement  and  Survival. — The  rule  of  the  common  law  was 
that  actions  of  slander  and  libel  did  not  survive  the  death  of  either 
party,  and  no  action  could  be  supported  by  or  against  the  personal 
representative.*    Statutes  have  modified  the  common  law  rule  in  many 

8.  Wachsmith    v.    Merchants'    Nat.  1913D  1063,  38  L.R.A.(N.S.)  1160  and 

Bank,  96  Mich.  426,  56  N.  W.  9,  21  note. 

L.R.A.  278.  7.  Brown     v.     American     Freehold 

4.  Moore  v.  Green,  73  N.  C.  394,  21  Land  Mortg.  Co.,  97  Tex.  599,  80  S. 

Am.  Rep.  470 ;  Glasgow  Corporation  W.  085,  67  L.R. A.  195. 

V.  Lorimer,  [1911]  A.  C.  (Eng.)  290,  8.  Pond  v.  Gibson,  5  Allen  (Mass.) 

21  Ann.  Cas.  341.  19,  81  Am.  Dec.  724  and  note. 

6.  McCarlie  v.   Atkinson,   77  Miss.  9.  Note:  62  L.R.A.(N.S.)  1215.    See 

594,  27  So.  641,  78  A.  S.  R.  540.  generally,  Abatement   and   Revival, 

6.  Kelly  v.   Independent   Pub.   Co.,  vol.  1,  p.  29  et  seq. 
45  Mont.  127,  122  Pac.  735,  Ann.  Cas. 
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states,  though  it  must  be  noted  that  some  of  the  statutes  providing 
that  personal  actions  shall  survive  in  favor  of  or  against  the  personal 
representatives  of  the  deceased  except  from  their  operation  actions  of 
libel  and  slander.  And  under  statutes  expressly  excepting  slander 
and  libel  from  the  causes  arising  from  personal  injuries  which  are 
thereby  made  to  survive,  it  has  been  held  that  there  can  be  no  survival 
even  when  the  slander  has  occasioned  damage  to  the  plaintiff  in  his 
business,  though  not  in  such  a  way  as  to  be  an  injury  to  personal 
property.*®  It  seems  that  in  the  absence  of  statute  an  action  of  libel 
is  abated  by  the  death  of  the  plaintiff  after  verdict  and  interlocutory 
judgment  ^and  before  final  judgment  is  signed.  But  it  has  been  held 
Ihat  if,  in  an  action  of  slander,  final  judgment  is  entered  for  the  plain- 
tiff, and  the  defendant  appeals,  and  thereafter  dies,  the  action  becomes 
merged  in  the  judgment,  and  there  can  be  no  abatement  unless  the 
judc^ment  is  set  aside  or  reversed.**  On  the  other  hand,  it  has  been 
held  that  where  there  is  an  appeal  in  the  nature  of  a  writ  of  error 
from  a  judgment  for  the  plaintiff,  and  then  the  defendant  dies,  the 
action  abates  but  may  be  revived  against  the  personal  representative 
of  the  deceased.**  It  has  been  held  that  if  the  defendant  in  an  action 
for  slander  appeals  from  a  judgment  recovered  against  him,  and  then 
dies,  the  appellate  court  on  reversing  the  judgment  for  error  in  instruct 
tions  cannot,  to  prevent  an  abatement  of  the  action,  put  the  appellant 
administrator  on  terms  by  requiring  him  to  enter  his  assent  of  record 
that  the  judgment  shall  stand  as  security  for  whatever  damages  may 
be  found  for  the  appellee  on  a  second  trial.**  The  rule  of  the  common 
law  that  liability  for  the  publication  of  a  libel  dies  with  the  publisher 
cannot  be  extended  by  analogy  to  embrace  cases  where  the  charter 
of  a  corporation  expires  after  it  has  incurred  liability  for  the  publica- 
tion of  a  libel,  but  an  action  for  libel  against  a  corporation,  which 
abates  by  the  expiration  of  the  corporate  charter,  may  be  revived 
against  the  trustees  of  the  dissolved  corporation  in  office  at  the  time 
of  dissolution.**  It  has  been  held,  however,  that  an  action  for  Ubel 
cannot  be  prosecuted  by  a  receiver  in  insolvency  of  a  corporation 
which  has  been  libeled,  although  the  libel  has  resulted  in  pecuniary 
injury  to  such  corporation  and  thus  diminished  the  estate  passing  to 
the  receiver,  on  the  ground  that  the  right  of  action,  being  for  mere 
personal  injuries,  has  not  the  quality  of  survivorship,  is  not  assign- 

10.  Note :  6  Ann.  Cas.  515.  7,  57  Am.  Rep.  207. 

11.  Miller  v.  Nickolls,  76  Ark.  485,  13.  Irvine  v.  Gibson,  117  Ky.  306, 
S9  S.  W.  88,  113  A.  S.  R.  101  and  77  S.  W.  1106,  111  A.  S.  R.  251,  4 
note,  6  Ann.  Cas.  513  and  note.  Ann.  Cas.  569. 

Note:  52  L.R.A.(N.S.)  1217.  14.  Shayne  v.   Evening  Post   Pub. 

See  also  generally.  Abatement  and  Co.,  168  N.  Y.  70,  61  N.  E.  115,  So 

Revival,  vol.  1,  pp.  20,  38.  A.  S.  R.  654,  55  L.R.A.  777. 

12.  Akers  v.  Akers,  16  Lea  (Tenn.) 
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able,  either  at  law  or  in  equity,  and  hence  does  not  pass  to  a  receiver 
of  the  property  and  effects  of  the  owner  of  such  right  of  action.*"^ 

124.  Former  Recovery  as  Bar  to  Action. — ^Every  separate  and  dis- 
tinct publication  of  a  libel  gives  rise  to  a  separate  and  distinct  cause 
of  action.  Therefore,  the  recovery  of  damages  for  a  libel  published 
on  one  day  will  not  preclude  the  plaintiff  from  maintaining  a  second 
action  for  a  republication  of  the  same  libel  on  the  day  following, 
though  both  publications  took  place  before  the  commencement  of  the 
action,  unless  the  plaintiff  in  that  action  relied  on,  and  sought  to 
recover  for,  the  second  publication  as  well  as  the  first.**  However^ 
a  judgment  for  the  defendant  in  an  action  for  malicious  prosecution 
has  been  held  to  bar  a  subsequent  action  for  slander  in  preferring  the* 
charge  for  which  the  previous  action  was  brought  although  the  defam- 
atory words  in  question  were  uttered  on  a  different  occasion,  but 
previously  to  the  action  for  malicious  prosecution.*'  Also,  an  action 
to  recover  damages  for  a  violation  of  the  right  of  privacy,  where  such 
an  action  is  recognized,  and  an  action  for  libel  in  connection  with 
the  same  publication  cannot  be  maintained.  The  one  is  a  bar  to  the 
other.*®  A  judgment  against  a  wife  for  the  use  of  slanderous  words, 
while  it  remains  unsatisfied,  does  not  constitute  any  defense  to  an 
action  against  her  husband  for  the  use  of  the  same  or  similar  words.** 
Nor  is  a  judgment  in  favor  of  the  directors  of  a  corporation  in  an 
action  to  hold  them  liable  for  the  publication  of  a  libel  to  the  one 
libeled  a  bar  to  an  action  against  them  on  behalf  of  the  corpora- 
tion, to  compel  them  to  reimburse  it  for  damages  which  it  has  been 
compelled  to  pay  because  of  such  publication.*® 

Persons  Entitled  to  Sue 

125.  In  General. — ^As  in  other  civil  actions,  a  suit  to  recover  dam- 
ages for  libel  or  slander  must  ordinarily  be  instituted  by  the  person 
injuriously  affected  thereby.  In  accordance  with  this  principle,  it 
has  been  held  that  a  father  cannot  recover  for  the  libel  of  his  minor 
child,*  unless  under  exceptional  circumstances  it  deprives  the  parent 
of  services  which  the  infant  formerly  rendered,  when  an  action 

15.  Milwaukee  Mutual  Fire  Ins.  Co.  America,  210  N.  Y.  51, 103  N.  E.  1108, 
V.  Sentinel  Co.,  81  Wis.  207,  51  N.  Ann.  Cas.  1915B  1024,  L.R.A.1915C 
W.  440,  15  L.R.A.  627.  839. 

16.  Cook  V.  Conners,  215  N.  Y.  175,  19.  Cushing  v.  Hedernum,  117  la. 
109    N.    E.    78,    L.R.A.1916A    1074;  637,  91  N.  W.  940,  94  A.  S.  R.  320. 
Underwood  v.  Smith,  93  Tenn.  687,  27  20.  Hill  v.  Murphy,  212  Mass.  1,  98 
S.  W.  1008,  42  A.  S.  R.  946  and  note.  N.  E.  781,  Ann.  Cas.  1913C  374,  40 

17.  Tidwell  v.  Witherspoon,  21  Fla.  L.R.A.(N.S.)  1102. 

359,   58   Am.   Rep.    665;    Sheldon   v.  1.  Pattison   v.    Gulf  Bag   Co.,   116 

Carpenter,  4  N.  Y.  579,  55  Am.  Dec.  La.   963,  41   So.  224,  114  A.   S.  R. 

301  and  note.  570. 

18.  Binns     v.     Vitagraph     Co.     of 
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on  the  case  may  lie  for  the  special  damage  tiius  wrongfully  inflicted, 
provided  it  be  the  natural  and  probable  consequence  of  tiie  defend- 
ant's words.*  There  appears  to  be  no  objection,  however,  to  an  action 
by  a  minor,  when  suit  is  duly  instituted  by  his  next  friend.*  The 
members  of  a  partnership  may  maintain  a  joint  action  for  a  libel  or 
slander  which  tends  to  injure  the  business  of  their  firm,  even  though 
the  defamatory  words  refer  to  or  concern  but  one  of  its  members.* 
1'he  fact  that  the  plaintiff  is  not  a  citizen  or  is  a  nonresident  will  not 
I>revent  his  maintaining  an  action  for  libel  in  the  absence  of  a  statute 
to  the  contrary.* 

126.  In  Case  of  Defamation  of  Married  Woman. — ^At  common  law 
when  words  actionable  per  se  are  spoken  of  a  married  woman,  she 
may  either  sue  alone,  although  this  has  been  denied  by  some  authori- 
ties, or  she  may  join  her  husband  as  coplaiutiff;  in  the  latter  case, 
he  will  be  entitled  to  recover  in  the  same  action  for  any  special  dam- 
age that  may  have  occurred  to  him.  When  the  words  are  not  action- 
able per  se,  she  may  sue,  provided  she  can  show  that  some  special 
damage  to  her  has  followed  from  the  words.  That  special  damage  has 
accrued  to  her  husband  in  consequence  of  such  words  will  not  avail 
her,  he  alone  being  permitted  to  sue  for  such  damage,  although  it  is 
her  reputation  that  has  been  assailed.*  In  some  cases  it  is  held  that 
a  husband  and  wife  must  join  in  bringing  an  action  for  slander 
against  the  wife,'  even  though  the  words  were  spoken  against  her 
before  her  marriage.®  However,  by  statute  in  many  states  at  the 
present  day,  the  wife  is  given  the  right  to  sue  for  slander  or  libel 
without  joining  her  husband  in  the  action,  and  the  provision  is  ap- 
parently without  reference  to  whether  or  not  the  words  were  action- 
abk  per  se.* 

127.  In  Case  of  Libel  of  Class  of  Persons. — ^The  question  as  to  the 
right  of  a  single  member  of  a  class  or  group,  which  has  been  defamed, 
to  recover  damages  for  such  defamation  has  given  rise  to  much  judi- 
cial discussion,  and  sometimes  to  a  difference  of  opinion.  It  seems 
that  where  the  class  or  group  in  question  is  a  very  large  one  and  there 
is  little  or  nothing  said  or  written  which  applies  to  the  particular 
person  who  brings  his  action,  the  right  of  recovery  will  be  denied. ^^ 
Thus,  it  has  been  said,  if  a  man  wrote  that  all  lawyers  are  thieves, 

2.  Note:  45  L.R.A.(N.S.)  769.  1432. 

3.  Clark  ▼.  Goddard,  39  Ala.  164,       7.  Smalley   v.    Anderson,   2   T.    B. 
84  Am.  Dec.  777.  Mon.    (Ky.)    56,   15   Am.   Dec.   121; 

Note:   45  L.R.A.(N.S.)   769.  Nolan  v.  Traber,  49  Md.  460,  33  Am. 

4.  Melcher  v.  Beeler,  48  Colo.  233,  Rep.  277. 

110  Pac.  181,  139  A.  S.  R.  273.  8.  Gibson  v.  Gibson,  43  Wis.  23,  28 

6.  Crashley  v.  Press  Pub.  Co.,  179  Am.  Rep.  527. 

N.  Y.  27,  71  N.  E.  258,  1  Ann.  Gas.  9.  Note:  45  L.R.A.(N.S.)  767.    See 

196.  Husband  and  Wife,  vol.  13,  p.  1433. 

6.  Note:  45  L.R.A.(N.S.)  767,  768.  10.  People  v.  Eastman,  188  N.  Y. 

See  Husband  and  Wife,  vol.  13,  p.  478,  81  N.  E.  459,  11  Ann.  Cas.  302. 
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no  particular  lawyer  could  sue  him^  unless  there  was  something  in 
the  statement  pointing  definitely  to  that  particular  individual.*^  Also 
it  has  been  held  that  a  charge  of  cowardice  against  a  whole  army, 
without  specifying  individuals,  will  not  enable  an  individual  soldier 
to  maintain  a  civil  action  therefor.*^  An  attack  on  wine  sellers  gen- 
erally has  been  held  insufficient  to  enable  a  single  wine  seller  to  re- 
cover damages,  when  there  was  nothing  which  by  inducement  or 
colloquium  could  be  given  personal  application  to  the  plaintiff.^* 
Likewise,  it  has  been  held  that  an  individual  concern  engaged  in  the 
trading  stamp  business  cannot  maintain  an  action  for  libel  against 
one  publishing  an  article  not  referring  to  all  persons  engaged  in  that 
business  in  the  city,  but  referring  generally  to  concerns  engaged  in  the 
business.*^  On  the  other  hand,  if  the  language  employed  is  directed 
toward  a  comparatively  small  group  of  persons,  or  a  restricted  or 
local  portion  of  a  general  class,  and  is  so  framed  as  to  make  defamar 
tory  imputations  against  all  members  of  the  small  or  restricted  group 
it  seems  that  any  member  thereof  may  sue.**  Thus,  charges  against 
a  public  board  composed  of  but  a  few  members  will  warrant  the 
allowance  of  damages  to  a  single  member  of  the  board.**  Also  it 
has  been  held  that  if  the  verdict  of  a  jury  is  denounced  in  libelous  lan- 
guage, a  single  member  thereof  may  maintain  an  action  against  the 
publisher  of  such  libel.*'  A  charge  against  the  subcontractors  and 
subordinate  engineers  of  a  construction  company  has  been  held  to 
entitle  one  of  them  to  sue  for  damages  on  proof  that  the  publication 
referred  to  and  was  especially  defamatory  of  him,  even  though  the 
publication  was  directed  against  all  or  "some  of  them,"  as  it  may  be 
shown  at  the  trial  that  the  expression  "some  of  them"  was  used  because 
the  writer  did  not  mean  that  all  were  guilty,  but  that  the  plaintiff 
alone,  or  with  others,  was  guilty.*®  One  who  publishes  matter  con- 
cerning a  family  in  its  collective  capacity  assumes  the  risk  of  its  being 
libelous  as  to  any  member  thereof;  and  such  matter  concerns  a  class 
of  which  any  member  can  maintain  an  action  for  defamation  of 
himself  personally,  because  the  libel  applies  to  each  individual  mem- 

11.  Note:  70  A.  S.  R.  754.  Note:  8  Ann.  Gas.  136. 

12.  Palmer  v.  Concord,  48  N.  H.  16.  Wofford  v.  Meeks,  129  Ala.  349, 
211,  97  Am.  Dec.  605.  30  So.  625,  87  A.  S.  R.  66,  55  L.RA. 

13.  Comes  v.  Cruce,  85  Ark.  79,  107  214;  Levert  v.  Daily  States  Pub.  Co., 
S.  W.  185,  14  Ann.  Cas.  327  and  note.  123  La.  594,  49  So.  206,  131  A.  S.  R. 

14.  Watson  v.  Detroit  Journal  Co.,  356,  23  L.R.A.(N.S.)  726  and  note; 
143  Mich.  430,  107  N.  W.  81,  8  Ann.  Palmerlee  v.  Nottage,  119  Minn.  351, 
Cas.  131  and  note,  5  L.R.A.(N.S.)  138  N.  W.  312,  42  L.R.A.(N.S.)  870 
4S0  and  note.  and  note. 

15.  Holmes  v.  Clisbv,  121  Ga.  241,  17.  Byers  v.  Martin,  2  Colo.  605, 
48  S.  E.  934,  104  A.  S\  R.  103 ;  Jones  25  Am.  Rep.  755. 

V.  State,  38  Tex.  Crim.  364,  43  S.  W.  18.  Hardy  f.  Williamson,  86  Gku 
78,  70  A,  S.  R.  751.  551,  12  S.  E.  874,  22  A.  S.  R.  479. 
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ber  through  the  class  by  the  use^  without  discrimination,  of  the  col- 
lective appellation.^*    An  attack  defaming  women  who  are  members 
of  3l  particular  society  has  been  held  actionable  at  the  suit  of  a  single 
member.**    A  petition  circulated  by  persons  who  describe  themselves 
as  reputable  physicians  occupying  offices  in  a  building  and  reciting 
that  they  are  opposed  to  the  rental  of  offices  to  osteopaths,  criminal 
practitioners,  charlatans,  etc.,  has  been  held  to  be  a  Hbel  on  an 
osteopath  having  an  office  in  the  building.^    Perhaps,  the  most  gen- 
eral defamatory  charge  that  has  been  held  actionable  at  the  suit  of 
a  single  member  of  a  group  was  one  directed  against  the  Jews  in  a 
city  containing  an  inconsiderable  number  of  Jews  in  comparison  with 
the  total  population,  it  being  held  that  a  single  member  of  that  race 
in  tlie  city  could  sue  for  slander,  he  being  one  of  the  ''restricted  col- 
lectivity" of  the  Jews  of  that  place.* 

128.  Right  of  Corporation  to  Sue. — ^A  corporation  may  recover 
ciaraages  for  a  libel  or  slander  against  it  respecting  its  business  or 
trade,*  its  property  and  concerns,  or  its  officers,  servants  or  members, 
if  special  damage  is  thereby  sustained.^    In  all  cases  the  words  com- 
plained of,  to  entitle  a  corporation  to  sue  for  libel  or  slander,  must 
injuriously  affect  the  corporation  as  distinct  from  the  individuals 
who  compose  it.    For  example,  a  corporation  cannot  sue  in  respect  of 
a  charge  of  murder,  or  incest,  or  adultery,  because  it  cannot  commit 
these  crimes.    Nor  can  it  sue  in  respect  of  a  charge  of  corruption  or 
of  assault,  because  a  corporation  cannot  be  guilty  of  corruption  or  of 
an  assault,  although  the  individuals  composing  it  can  be.    The  words 
complained  of  must  attack  the  corporation  or  company  in  the  method 
of  conducting  its  affairs,  must  accuse  it  of  fraud  or  mismanagement, 
Of  muat  attack  its  financial  position;  it  cannot  sue  for  a  libel  which 
Merely  affects  the  personal  reputation  of  its  members.*     Hence,  it 
"as  been  held,  a  corporation  cannot  maintain  an  action  for  slander 
on   Words  spoken  solely  of  and  concerning  an  individual,  who  is 
averreci  to  be  a  stockholder  and  officer  of  the  corporation,  and  m 

*».   State  ▼.  Brady,  44  Kan.  435,  24  8.  Pennsylvania  Iron  Works  Co.  v. 

fin«"   ^^>  21  A.  S.  R.  296,  9  L.R.A.  Vogt  Mach.  Co.,  96  S.  W.  551,  29  Ky. 

^^;     :B^«nstennaker   v.    Tribune   Pub.  L.   Rep.   861,   8   L.R.A.(N.S.)    1023; 

TTf  k  i^    l^ta^   439,   43   Pac.   112,   13  St.  James  Military  Academy  v.  Gaiser, 

2A       ^2,  45  Pac.  1097,  35  L.R.A.  611.  125  Mo.  617,  28  S.  W.  851,  46  A.  S. 

5(iKr  Street  ▼.  Johnson,  80  Wis.  455,  R.  502  and  note,  28  L.R.A.  667;  Gross 

LR  A         ^'  395,  27  A^   S.  R.  42,  14  Coal  Co.  v.  Rose,  126  Wis.  24,  105  N. 

theW^*     203  (attack  on  the  members  of  W.  225,  110  A.  S.  R.  894  and  note, 

1  ^-     C.  T.  U.).  5  Ann.  Cas.  549  and  note,  2  LJI.A. 
144    ^r**^throp  V.  Sundberg,  55  Wash.  (N.S.)  741  and  note. 

381*     ^^^  Pac   176,  25  L.R.A.(N.S.)       4.  Trenton  Mutual   life,  etc.,  Ins. 

2  ^:^d  note.  Co.  v.  Perrine,  23  K  J.  L.  402,  57 
L  7^^-^^^enberg  v.  Plamondson,  35  Can.   Am.  Dec.  400. 

nota  *      "^^2,  Ann.  Caa.  1915C  347  and       5.  Note :  5  Ann.  Cas.  550. 
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such  a  case,  the  corporation  cannot  maintain  an  action. to  recover 
damages  for  consequential  injuries  resulting  from  the  slander,  with- 
out averring  and  proving  that  the  slander  was  spoken  of  the  individual 
in  direct  relation  to  the  trade  or  business  of  the  corporation.*  It  has 
been  questioned  whether  the  comity  by  which  a  foreign  corporation 
is  permitted  to  bring  suit  on  contracts  should  be  so  far  extended  as 
to  permit  a  suit  for  libel.' 

Persons  Liable 

129.  In  General. — Every  person  who  assists  in  the  publication  of 
a  libel  or  of  slanderous  words  is  responsible  in  damages  therefor. 
Thus,  it  has  been  held  that  every  signer  of  a  libelous  paper  knowing 
that  it  is  intended  to  be  printed,  or  who  signs  and  delivers  it  to 
another  without  knowing  that  it  would  be  printed,  is  guilty  of  circulat- 
ing and  publishing  it  before  it  is  printed,  and  if  he  signs  without  pro- 
test or  direction  against  its  being  printed,  and  it  is  afterwards  printed 
by  the  person  to  whom  it  was  delivered,  or  by  his  authority,  it  is  no 
defense  for  the  signer  to  say  that  he  did  not  intend  nor  direct  its 
publication.®  One  may  be  regarded  as  the  author  of  a  libel,  and 
answerable  for  its  publication,  although  he  does  not  himself  commit 
it  to  writing,  as  when,  being  present  at  a  public  meeting  where  libelous 
charges  are  made,  he  calls  attention  to  the  representatives  of  the  press 
there  present,  and  states  that  the  case  is  a  very  scandalous  one,  of 
which  he  hopes  they  will  take  notice,  and  that  they  will  give  publicity 
to  the  matter.*  It  seems,  in  the  United  States  at  least,  that  a  town 
is  not  answerable  for  a  libel  referred  to  in  an  account  or  contained  in 
any  report  of  a  committee  accepted  by  it,  because  what  is  done  by  a 
town  is  done  as  a  political  body,  and  as  a  part  of  the  administration 
of  the  governments^  It  has  been  held  that  an  action  lies  against  an 
executor  as  such  for  the  probate  of  a  will  containing  libelous  matter, 
the  maxim  actio  personalis  moritur  cum  persona  not  applying,  since 
there  is  no  cause  of  action  until  the  death  of  the  testator.^^  On  the 
other  hand  it  has  been  ruled  that  defamatory  matter  contained  in  a 
will  in  so  far  at  least  as  it  is  not  dispositive  should  be  refused  probate 

6.  Brayton  ▼.  Cleveland  Special  11.  Harris  v.  Nashville  Trost  Co., 
Police  Co.,  63  Ohio  St.  83,  57  N.  E.  128  Tenn.  673,  162  S.  W.  584,  Ann. 
10b5,  52  L.R.A.  525  and  note.  Cas.  1914C  885  and  note,  49  L.R.A. 

7.  Hahnemannian  Life  Ins.  Co.  v.  (N.S.)  897  and  note.  See  also  supra, 
Beebe,  48  III.  87,  95  Am.  Dec.  519.  par.  123.    As  to  the  general  principle 

8.  Cotulla  V.  Kerr,  74  Tex.  89,  11  that  torts  do  not  survive  on  t5ie  death 
S.  W.  1058,  15  A.  S.  R.  819.  of  the  person  guilty  of  their  conunia- 

9.  Note:  15  A.  S.  R.  335.  sion,    see   Abatement   and   BxviVAh, 

10.  Howland  v.  Maynard,  159  Mass.  vol.  1,  p.  29 ;  Executobs  akd  ADMiNia- 
434,  34  N.  E.  515,  38  A.  S.  R.  445,  trators,  vol.  U,  p.  17L 

21  L.R.A.  500. 
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and  record.^'    The  liability  of  insane  persons  for  libel  and  slander 
is  discussed  elsewhere.** 

130.  Liability  as  Joint  or  Several. — ^As  the  publication  of  a  libel 
may  be  the  joint  act  of  two  or  more  persons,  it  seems  that  as  a  rule 
they  may  be  sued  either  jointly  or  severally  at  the  election  of  the 
injured  person.**  For  example,  where  in  pursuance  of  a  previous 
proposal  between  them  one  person  writes  a  letter  containing  a  libel 
which  another  assists  in  composing,  after  which  it  is  sent  by  mail 
to  the  person  to  whom  it  is  addressed,  it  has  been  held  that  the  two 
are  jointly  liable.**  Similarly  it  has  been  ruled  that  if  two  slanders 
are  uttered  in  pursuance  of  a  common  agreement  between  two  persons 
that  such  slanders  shall  be  uttered,  each  is  jointly  liable  with  the 
other  for  their  utterance,  and  separate  causes  of  action  against  them 
for  slander  may  be  joined  in  the  same  complaint.**  On  the  other 
hand,  it  has  been  held  that  a  slander  must  be  regarded  B3  an  individual 
act  for  which  two  or  more  persons  cannot  be  held  liable  in  a  single 
action,*^  the  ground  being  that  the  words  of  one  are  not  the  words 
of  another.**  Moreover,  it  should  be  noted  that  even  where  actions 
for  libel  are  allowed  against  a  number  of  persons  to  admit  of  such 
an  action  it  must  appear  that  there  was  a  combination  and  .concert 
between  them  in  publishing  the  libel ;  otherwise  there  is  a  misjoinder 
of  parties.  Where  there  are  two  distinct  publications  of  the  same  libel, 
and  there  is  no  concert  of  action  between  the  first  and  second  pub- 
lishers, a  joint  action  against  them  will  not  lie.**  As  in  other  cases 
of  joint  tortfeasors,  the  rule  in  the  United  States,  though  it  seems 
to  be  otherwise  in  England,  is  that  the  recovery  of  a  judgment  in 
an  action  for  libel  against  one  of  several  joint  wrongdoers  does  not, 
so  long  as  it  remains  unsatisfied,  constitute  a  defense  to  the  other 
when  sued.** 

131.  Husband  and  Wife. — ^At  common  law  a  husband  was  liable 
for  a  libel  or  slander  published  by  his  wife  for  the  same  reason  that 

12.  Notes:    49    L.R.A.(N.S.)     898;   75  N.  E.  636,  3  Ann.  Cas.  310  and 
Ann.  Cas.  1914C  890.     See  generally,  note. 

Wills.  17.  Singer  Mfg.  Co.  v.  Taylor.  160 

13.  See  Insanity,  vol.  14,  p.  597.  Ala.  574,  43  So.  210,  124  A.  S.  R. 

14.  Cox  V.  Strickland,  120  Ga.  104,  90,  9  L.R.A.(N.S.)  929;  Dusquesne 
47  S.  E.  912,  1  Ann.  Cas.  870  and  Distributing  Co.  v.  Greenbaum,  135 
note;  Lawrence  v.  Herald  Pub.  Co.,  Ky.  182,  121  S.  W.  1026,  21  Ann. 
158  Mich.  459,  122  N.  W.  1084,  25  Cas.  481,  24  L.R.A.(N.S.)  956. 
L.R.A.(N.S.)  79G;  Hrrris  v.  Hunting-  18.  Webb  v.  Cecil,  9  B.  Mon.  (Ky.) 
ton,  2  Tyler   (Vt.)    129,  4  Am.  Dec.  198,  48  Am.  Dec.  423. 

728;  Monson  v.  Lathrop,  96  Wis.  386,  19.  Howe  v.  Bradstreet  Co.,  135  Ga. 

71  N.  W.  596,  65  A.  S.  R.  54  and  564,  69  S.  E.  1082,  Ann.  Cas.  1912A 

note.  214  and  note. 

Note:  Ann.  Cas.  1912A  214.  20.  Cushing  v.  Hederman,  117  la. 

15.  Miller  v.  Butler,  6  Cush.  (Mass.)  637,  91  N.  W.  940,  94  A.  S.  R.  320 
71,  52  Am.  Dec.  768  and  note.  and  note.    See  Tobts. 

16.  Green  v.  Davies,  182  N.  Y.  499, 
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he  was  responsible  for  other  torts  committed  by  her,  this  liability 
resulting  even  though  he  was  not  present  at  the  time  of  publication 
and  did  not  participate  therein  in  any  manner.*  While  it  was  usual 
in  such  cases  to  bring  the  action  against  the  husband  and  wife  jointly,* 
it  has  been  held  that  the  husband  might  be  sued  alone.*  The  common 
law  rule  has  been  adhered  to  in  some  jurisdictions,  notwithstanding 
the  statutory  modifications  in  the  law  of  husband  and  wife.*  Under 
the  influence  of  modem  legislation,  however,  it  is  now  the  rule  in 
many  states  that  a  husband  is  not  liable  for  slanderous  words  spoken 
by  his  wife  under  statutes  which  give  her  the  control  and  use  of  her 
property  independent  of  the  husband  or  his  control.*  It  is  obvious 
that  a  judgment  against  a  wife  for  the  use  of  slanderous  words,  while 
it  remains  unsatisfied,  does  not  constitute  any  defense  to  an  action 
against  her  husband  for  the  use  of  the  same  or  similar  words.* 

132.  Master  or  Principal. — Every  one  who  requests,  procures,  or 
commands  another  to  publish  a  libel  is  answerable  as  though  he  had 
published  it  himself ;  and  such  request  need  not  be  express,  but  may 
be  inferred  from  the  defendant's  conduct.'  It  is  also  a  well  settled 
rule  that  the  principle  of  respondeat  superior  applies  to  a  libel  or 
slander  published  by  an  agent  or  servant,  and  where  the  words  are 
spoken  or  written  in  the  course  of  the  agent's  or  servant's  employ- 
ment, and  within  the  scope  of  it,  the  principal  or  master  is  liable.* 
In  such  cases  the  chief  difficulty  lies  in  determining  what  acts  of  a 
servant  are  within  the  course  of  his  employment  so  as  to  make  his 
master  liable  therefor.  Clearly  the  transmission  of  telegraphic  mes- 
sages is  within  the  course  of  a  telegraph  operator's  employment,  and 
it  has  been  so  held  even  where  the  message  was  libelous  on  its  face.^ 

1.  Note :  30  L Jl. A.  521.    See  Hus-       Note :  30  L.R. A.  622. 

BAND  AND  WiFE,  vol.  13„  p.  1230.  6.  Cushing   V.    Hederman,   117   la. 

2.  Baker  v.  Young,  44  III.  42,  92  637,  91  N.  W.  940,  94  A.  S.  R.  320. 
Am.  Dec.  149  and  note;  Mousler  v.  Soe  preceding  paragraph. 
Harding,  33   Ind.   176,   6  Am.   Rep.  7.  Pollasky  v.  Minchener,  81  Mich. 
195,   overruled  on   another  point   by  280,  46  N.  W.  6,  21  A.  S.  R.  516,  9 
Bonham  v.  Keen,  40  Ind.  197;  Austin  L.R.A.  102. 

V.  Wilson,  4  Cush.   (Mass.)   273,  50       8.  State  v.  Armstrong,  106  Mo.  395, 

Am.  Dec.  766.  16  S.  W.  604,  27  A.  S.  R.  361,  13 

S.  Note:  30  L.R.A.  627.  L.R.A.  419;  Bruce  v.  Reed,  104  Pa.  St. 

4.  Jackson  v.  Williams,  92  Ark.  486,  408, 49  Am.  Rep.  586 ;  Dawson  v.  Holt, 
123  S.  W.  751,  25  L.R.A.(N.S.)  840  11  Lea  (Tenn.)  583,  47  Am.  Rep.  312; 
and  note;  Morgan  v.  Kennedy,  62  Gbugh  t.  Goldsmith,  44  Wis.  262,  28 
Minn.  348,  64  N.  W.  912,  54  A.  S.  R.  Am.  Rep.  579;  Corporation  of  Glas- 
647  and  note,  30  L.RA.  521  and  note;  gow  v.  Lorimer,  [1911]  A.  C.  (Eng.) 
Poling  V.  Pickens,  70  W.  Va.  117,  73  209,  21  Ann.  Caa.  841  and  note. 

S.  E.  251,  Ann.  Caa.  1913D  995  and      Note:  88  A.  S.  R.  794. 

note.  See    also    generally,    Mastbb    and 

5.  Martin  v.  Robson,  65  HI.  129,  16  Servant. 

Am.  Rep.  578;  Lane  v.  Bryant,  100  9.  Peterson  v.  Western  Union  Tel. 
Ky.  138,  37  S.  W.  584,  36  L.R.A.  Co..  65  Minn.  18,  67  N.  W.  646,  33 
709.  L.R.A.  302;  Peterson  v.  Western  Union 
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It  bad  also  been  held  that  a  ticket  agent  who  follows  a  woman  who 
has  bought  a  ticket  out  upon  the  platform  and  charges  her  with 
giving  him  counterfeit  money,  demands  other  money  in  its  stead 
and  on  her  refusal  angrily  insults  her  by  slandering  her  character 
is  acting  within  the  scope  of  his  employment  and  so  renders  the 
carrier  liable.^^  Likewise,  a  railroad  company  has  been  held  answer- 
able for  a  slander,  uttered  by  its  division  superintendent  while  examin- 
ing the  time  account  of  an  engineer,  charging  the  latter  with  stealing 
from  the  company.^^  But  it  has  been  held  that  an  employer  is  not 
responsible  for  a  Ubel  perpetrated  as  a  joke  by  his  bookkeeper  who  in 
stating  an  account  with  an  employee  on  a  blank  furnished  for  that 
purpose  makes  an  entry  implying  bestiality,  as  such  an  act  is  not 
within  the  scope  of  the  bookkeeper's  employment.**  On  the  same 
ground  it  has  been  ruled  that  a  client  is  not  responsible  for  libelous 
mp^ter  inserted  by  his  attorney  in  the  pleadings  in  an  action,  unless 
he  directs  such  insertion.**  As  a  general  rule,  it  seems  that  a  bank 
is  not  responsible  for  a  malicious  protest  made  and  published  by  a 
notary  public  rightly  employed  by  it,  such  notarial  act  being  that 
of  a  public  officer,  even  though  such  notary  is  also  an  employee  and 
agent  of  the  bank.**  Some  courts  seem  to  lay  down  a  different  rule 
of  liability  in  the  case  of  slander  from  that  usually  prevailing  in 
the  case  of  libel,  and  apparently  refuse  to  hold  a  master  responsible 
for  a  slander  by  his  servant  unless  it  clearly  appears  to  have  been 
authorized  or  ratified  by  the  principal,  the  avowed  reason  being  that 
the  offense  of  slander  is  presumptively  the  voluntary  and  tortious 
act  of  the  speaker,  as  it  is  more  likely  to  be  the  expression  of  the 
momentary  passion  or  excitement  of  the  agent.** 

133.  Liability  of  Servant. — ^The  fact  that  a  master  may  be  liable 
for  a  slander  or  libel  published  by  his  servant  *•  will  not  exempt  the 
latter  from  liability  if  he  consciously  participates  in  the  act  of  def- 
amation, it  being  no  defense  to  him  that  he  was  acting  under  his 
master's  orders.*'  Thus,  the  general  agent  and  district  manager  of 
a  mercantile  agency  has  been  held  personally  responsible  for  libelous 
pubheations  furnished  through  his  chief  clerk  to  his  employer's 

Tel.  Co.,  75  Minn.  368,  77  N.  W.  985,       18.  Hardin  ▼.  Cumstock,  2  A.  K. 
74  A.  S.  B.  502,  43  L.R.A.  581.    See  Marsh.  (Ky.)  480,  12  Am.  Dec  427. 
supra,  par.  58.  14.  May  v.  Jones,  88  Ghu  308,  14 

10.  Palmeh  t.  Manhattan  R.  Co.,  S.  E.  552,  30  A.  S.  B.  154,  15  LJt.A. 
133  N.  Y.  261,  30  N.  E.  1001,  28  A.  S.   637. 

B.  632,  16  L.R.A.  136.  15.  Singer  Mfg.  Co.  v.  Taylor,  150 

11.  Hypes  V.  Southern  B.  Co.,  82  Ala.  574,  43  So.  210„  124  A.  S.  B.  90, 
S.  C.  315,  64  S.  B.  395,  17  Ann.  Cas.  9  L.B.A.(N.S.)  929;  Behre  v.  National 
620  and  note,  21  L.B.A.(N.S.)  873  Cash  R^^ister  Co.,  100  Ga,  213,  27 
and  note.  S.  E.  986,  62  A.  S.  B.  320. 

12.  Case  v.  Steele  Coal  Co.,  162  Ky.  16.  See  preceding  paragraph. 
68,  171  S.  W.  993,  L.B.A.1915D  867.  17.  Note:  48  A.  S.  B.  922. 
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subscribers.*®  But  where  a  communication  is  not  defamatory  on  its 
face,  a  servant  cannot  be  held  personally  liable  for  transmitting  it 
unless  it  is  shown  that  he  had  knowledge  of  its  defamatory  character.** 
134.  Liability  of  Corporation  for  Libel. — ^It  is  well  settled  that  a 
corporation  in  its  corporate  capacity  may  be  held  liable  in  an  action 
for  damages  for  a  libel  published  by  one  of  its  agents  with  its  authority, 
or  while  the  agent  is  acting  within  the  scope  of  his  employment,-*^ 
in  the  actual  performance  of  the  duties  of  the  corporation  touching 
the  matter  in  question,*  or  when  his  act  is  ratified  by  the  corporation.* 
But  clearly  a  corporation  is  not  liable  for  a  libel  by  its  agent,  not  in 
the  course  of  his  duty,  and  neither  authorized  nor  approved  by  the 
ccaporation.*  Where  a  business  is  conducted  in  the  name  of  one  cor- 
pomtion,  as  far  as  employees  and  the  public  are  advised,  it  has  been 
held  to  be  answerable  for  a  libel,  though  the  business  belongs  to 
another  and  different  corporation  whose  name  appears  on  the  letter- 
heads.* It  is  no  defense  that  the  libel  in  question  is  ultra  vires.*  The 
personal  liability  of  corporate  officers  is  discussed  elsewhere.* 

18.  Pollasky  v.  Minchencr,  81  Mich.  (Tenn.)  729,  31  Am.  Rep.  663  and 
280.  46  N.  W.  5,  21  A.  S.  R.  516,  9  note;  Missouri  Pac.  R.  Co.  v.  Rich- 
L.R.A.  102.  mond,  73  Tex.  668,  11  S.  W.  555,  15 

19.  Grisham  v.  Western. Union  Tel.  A.  S.  R.  794  and  note,  4  L.R.A.  280; 
Co.,  238  Mo.  480, 142  S.  W.  271,  Ann.  Belo  v.  Fuller,  84  Tex.  450,  91  S.  W. 
Cas.  1013A  535,  37  L.R.A.(N.S.)  861.  616,  31  A.  S.  R.  75;  West  Virginia 

20.  Wnsbing:ton  Gaslight  Co.  v.  Transp.  Co.  v.  Standard  Oil  Co.,  50 
Lausdtn,  172  U.  S.  534,  19  S.  Ct.  296,  W.  Va.  611,  40  S.  E.  591,  88  A.  S.  R. 
43  U.  S.  (L.  ed.)  543;  Waters-Pierce  895,  56  L.R.A.  804. 

Oil  Co.  V.  Bridwell,  103  Ark.  345,  147       Notes :  34  Am.  R«p.  496 ;  48  A.  S. 

S.  W.  64,  Ann.  Cas.  1914B  837;  May-  R.  922;  16  Eng.  Rul.  Caa.  757. 

nard  v.  Fireman's  Fund  Ins.  Co.,  34       1.  Fogg  v.  Boston,  etc.,  148  Mass. 

Cal.  48,  91  Am.  Dec.  672;  Donaldson   513,  20  N.  E.  109,  12  A.  S.  R.  583; 

V.  Mississippi,  etc.,  R.  Co.,  18  la.  280,   Rivers  v.  Yazoo,  etc.,  R.  Co.,  90  Miss. 

87  Am.   Dec.  391;   Pattison  v.   Gulf  196,  43  So.  471,  9  L.R.A.  (N.S.)  931. 

Bay  Co.,  116  La.  963,  41  So.  224,  114       Note:  L.R.A.1915D  867. 

A.  S.  R.  570 ;  Bacon  v.  Michigan  Cent.       2.  Pennsylvania  Iron  Worics  Co.  v, 

R.  Co.,  65  Mich.  224,  21  N.  W.  324,  54   Vogt  Mach.  Co.,  139  Ky.  497,  96  S. 

Am.  Rep.  372;  Aldrich  v.  Press  Print-  W.  551,  139  A.  S.  R.  504  and  note, 

ing  Co.,  9  Minn.  133,  86  Am.  Dec.  8  L.R.A.(N.S.)   1023.     See  also  pre- 

84;   Peterson  v.  Western  Union  Tel.  ceding  paragraph. 

Co.,  75  Minn.  368,  77  N.  W.  985,  74       3.  Southern  Express  Co.  v.  Fitzner, 

A.  S.  R.  502,  43  L.R.A.  581;  Johnson  59  Miss.  581,  42  Am.  Rep.  379. 

V.  St.  Louis  Dispatch  Co.,  65  Mo.  539,       Notes:  115  A.  S.  R.  721;  9  Ann. 

27  Am.  Rep.   293;   Boogher  v.  life   Cas.  443;  17  Ann.  Caa.  622. 

Ass'n  •  of   America,   75   Mo.    319,   42       4.  Pattison   v.   Gulf  Bay   Co.,   116 

Am.   Rep.   413 ;   McDermott  v.   Eve-   La.  963,  41  So.  224,  114  A.  S.  R.  570. 

ning  Journal  Ass'n,  43  N.  J.  L.  488,       5.  Hill  v.  Murphy,  212  Mass.  1,  98 

39  Am.  Rep.  606;   Evening  Journal  N.  E.  781,  40  L.R.A.(N.S.)  1102,  Ann. 

Asf^^n    v.    McDermott,    44    N.    J.    L.    Cas.   1913C  374;   Hussey  v.  Norfolk 

430,   43    Am.    Rep.    392;    Shayne   v.   Southern  R.  Co.,  98  N.  C.  34,  3  S.  E. 

Evening  Post  Pub.  Co.,  168  N.  Y.  70,  923,  2  A.  S.  R.  312. 

61  N.  E.  115,  85  A.  S.  R.  654,  55       6.  See  Corporations,  vol.  7,  p.  507. 

L.R.A.  777;  Slate  v.  Atchison,  3  Lea 
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135.  Liability  of  Corporation  for  Slander. — Corporations  have  been 
held  to  be  liable  for  slander,  under  the  same  circumstances  as  they 
would  be  liable  in  case  of  libel.  ^  However,  there  are  some  cases 
which  hold  that  the  liability  of  a  corporation  for  a  slander  uttered 
by  its  agent  stands  on  a  different  footing  in  some  respects  from  its 
liability  for  a  libel  published  by  him.^  Thus  the  strict  rule  has  been 
laid  down  that  a  corporation  is  not  liable  for  a  slander  uttered  by 
its  agent  or  officer,  even  though  he  is  acting  honestly  for  the  benefit 
of  the  company  and  within  the  scope  of  his  authority,  unless  it  is 
shown  that  the  corporation  expressly  ordered  and  directed  him  to 
utter  the  very  words  in  question.*  Similarly  it  has  been  held  that 
if  the  agent  of  a  corporation  at  his  office  calls  a  person  a  thief  in  the 
presence  of  others,  his  principal  cannot  be  held  liable,  in  the  absence 
of  evidence  of  a  previous  authorization  or  a  subsequent  ratification.^® 

136.  Partnership  or  Unincorporated  Association. — According  to  the 
weight  of  authority  a  civil  action  for  the  publication  of  a  libel  can 
be  maintained  against  a  partnership  as  such,  where  the  wrong  was 
participated  in  by  all  the  partners,  or  was  done  by  one  of  them  in 
the  prosecution  of  the  firm's  business.**  So  also  partners  may  be 
held  liable  as  a  firm  for  slander  committed  by  an  agent  or  sen^ant 
whom  they  have  directed  or  authorized  to  speak  the  words  for  them, 
or  in  their  behalf  or  interest,,  or  in  furtherance  of  their  business,  or 
whose  words  they  ratify  with  knowledge  of  the  facts.**  The  logical 
difficulty  in  such  ca^es  in  imputing  the  malice  of  one  partner  to  the 
partnership  is  no  greater  than  in  similar  cases  wherein  corporations 
we  held  liable.*'  Even  though  a  statute  exacts  proof  of  actual  malice 
^m  the  part  of  the  defendant  in  a  given  case,  the  malice  of  one  partner 
may  be  imputed  to  his  copartners.**  However,  there  are  authorities 
i^hich  deny  the  right  to  recover  damages  against  a  partnership  for 
libel,  and  particularly  for  slander,  on  the  ground  that  a  defamation 
cannot  be  said  to  be  within  the  scope  of  the  business  of  a  legitimate 

7.  Sawyer  v.  Norfolk,  etc.,  Ry.,  142  Ala.  674,  43  So.  210,  124  A.  S.  R.  90 
N.  C.  1,  64  S.  E.  793,  115  A.  S.  R.  and  note,  9L.R.A.(N.S.)  929  and  note; 
716  and  note,  9  Ann.  Cas.  440  and  Sawyer  v.  Norfolk,  etc.,  Ry.,  142  N.  C. 
note;  Hypes  v.  Southern  R.  Co.,  82  1,  54  S.  E.  793,  115  A.  S.  R.  716  and 
S.  C.  315,  64  S.  E.  395,  17  Ann.  Cas.  note,  9  Ann.  Cas.  440  and  note.  See 
620   and   note,   21   L.R.A.(N.S.)    873  supra,  par.  133. 

and  note.  11.  Note :  21  Ann.  Cas.  484. 

Notes:  15  A.  S.  R.  726;  9  Ann.  Cas.  12.  Duquesne  Distributing  Co.  v. 
444.  Greenbaum,  135  Ky.  182,  121  S.  W. 

8.  Notes :  115  A.  S.  R.  726 ;  17  Ann.  1026,  21  Ann.  Cas.  481  and  note,  24 
Cas.  623.  L.R.A.(N.S.)  955. 

9.  Behre  v.  National  Cash  Register       Note :  67  A.  S.  R.  39. 

Co.,  100  Ga.  213,  27  S.  E.  986,  62  A.       13.  See  two  preceding  paragraphs. 
S.  R.  320.  14.  Lothrop   v.    Adams,   133   Mass. 

10.  Singer  Mfg.  Co.  v.  Taylor,  150  471,  43  Am.  Rep.  528. 
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partnership.**  So  it  has  been  held  that  a  partnership  is  not  liable 
for  a  slander  uttered  by  one  of  its  members,  where  the  other  partners 
did  not  expressly  direct  the  speaking  of  the  words  complained  of.** 
In  the  case  of  an  unincorporated  association,  it  has  been  held  that 
a  member  thereof  cannot  maintain  an  action  against  the  association, 
sued  as  a  partnership,  for  slanderous  words  spoken  of  and  concerning 
him  by  the  association  while  he  was  a  member,  his  remedy,  if  any, 
being  against  the  wrongdoers  individually^  nor  is  it  material  in  this 
respect  that,  in  consequence  of  the  slander,  he  was  suspended  from 
the  benefits  and  privileges  of  the  association  for  a  term  of  years,  and 
brought  suit  pending  such  term  of  suspension.  The  basis  of  such 
a  ruling  is  that  a  man  cannot  slander  himself,  either  when  he  speaks 
directly  as  an  individual,  or  when  he  speaks  indirectly  through  a 
partnership  of  which  he  is  a  member.*'  But  a  member  of  a  voluntary 
association  may  be  held  liable  individually  by  a  stranger  for  a  Ubel 
when  he  has  procured  a  publication  thereof  tlirough  the  acts  of  the 
officers  of  such  association.** 

137.  Proprietor  of  Newspaper. — ^It  has  been  held  that  a  newspaper 
proprietor  is  liable  for  what  he  publishes  in  the  same  manner  as  any 
other  individual,  and  can  defend  an  action  for  libel  or  mitigate  dam- 
ages to  be  recovered  therefor  on  precisely  the  same  ground  as  any 
other  individual  could  defend  an  action  for  slander  in  uttering  the 
same  words  on  the  street.**  When,  therefore,  such  a  proprietor  is 
sued  for  libel  it  is  no  defense  that  the  article  in  question  appeared 
without  his  knowledge,*®  or  in  his  absence,*  or  that  some  one  else 
wrote  it.'  Moreover,  even  if  those  placed  in  charge  of  a  periodical 
by  its  proprietor  publish  a  libel  in  defiance  of  his  express  orders,  it 
seems  that  he  is  answerable  therefor  in  a  civil  action.*  But  if  a 
proprietor  did  not  know  or  believe  that  an  article  submitted  to  him 
was  libelous,  but  supposed  it  to  be  purely  fictitious,  it  has  been  held 
that  he  would  not  be  liable  for  its  publication,  even  though  the 
writer  intended  it  to  be  libelous.*     A  corporation  which  publishes 


15.  Note:  21  Ann.  Cas.  484.  Dec.  267  and  note;  State  v.  Mason, 

16.  Page  v.  Citizens'  Banking  Co.,  26  Ore.  273,  38  Pac.  130,  46  A.  S.  R. 
Ill  Ga.  73,  36  S.  E.  418,  78  A.  S.  R.  629,  26  L.RA.  779  and  note;  Brace 
144,  51  L.R.A.  463.  v.  Reed,  104  Pa.  St.  408,  49  Am.  Rep. 

17.  Gilbert     v.     Crystal     Fountain  586. 
Lod??e,  80  Ga.  284,  4  S.  E.  905,  12  A       Notes:  62  Am.  Dec.  388;  41  L.RA. 


653;  21  Ann.  Cas.  344. 

1.  Crane  v.  Bennett,  177  N.  Y.  106, 
69  N.  E.  274,  101  A.  S.  R.  722. 

2.  Riley  v.  Lee,  88  Ky.  603,  11  S. 


S.  R.  255. 

18.  Weston  v.  Barnicoat,  175  Mass. 
454,  56  N.  E.  619,  49  L.R.A.  612. 

19.  Edwards  v.  San  Jose  Printing 
etc.,  Soc,  99  Cal.  431,  34  Pac.  128,  W.  713,  21  A.  S.  R.  358. 
37  A.  S.  R.  70  and  note.  3.  Note :  15  A.  S.  R.  335. 

20.  Com.     V.     Nichols,     10     Mete.       4.  Smith  v.  Ashley,  11  Mete.  (Mass.) 
(Mass.)  259,  43  Am.  Dec.  432;  Andres   367,  45  Am.  Dec.  216. 

V.  Weils,  7  Johns.  (N.  Y.)  260,  5  Am. 
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a  newspaper  is  liable  the  same  as  any  other  proprietor  for  any  libelous 
matter  contained  therein.*  But  the  president  of  a  newspaper  cor- 
poration is  not  personally  liable  for  a  libel  published  in  the  newspaper, 
in  the  absence  of  personal  participation  in  the  tortious  act*  As 
respects  the  question  who  may  be  regarded  as  the  proprietor  of  a 
newspaper  for  the  purpose  of  bringing  suit,  it  has  been  held  that  an 
administrator,  manager,  owner,  or  one  of  the  owners  of  a  newspaper 
is  a  proprietor  within  the  meaning  of  a  statute  making  every  author, 
editor  or  proprietor  of  a  newspaper  chargeable  with  the  publication 
of  any  libel  therein.'  But  where  a  printing  press  and  newspaper 
establishment  were  assigned  to  a  person,  merely  as  security  for  a 
debt,  and  the  press  remained  in  the  exclusive  possession  and  under 
the  management  of  the  assignor,  this  was  held  not  to  constitute  such 
an  ownership  in  the  person  holding  such  lien  as  would  render  him 
liable  as  proprietor.* 

138.  Liability  of  Persons  Otber  than  Proprietor  of  Newspaper  for 
Libelous  Article. — ^It  has  been  held  that  the  managing  editor  of  a 
newspaper  is  equally  liable  with  the  proprietor  and  publisher  in  a 
civil  action  for  ihe  publication  of  a  libelous  article,  whether  he  knows 
of  the  publication  or  not,  as  it  is  his  business  to  know;  and  the  fact 
that  he  is  only  editor  in  a  particular  department,  and  has  no  control 
over  the  department  in  which  the  article  complained  of  appears,  has 
been  said  to  be  immaterial.^  On  the  other  hand  there  is  authority 
to  the  effect  that  the  editor  in  chief  of  a  newspaper  who  is  not  the 
proprietor  cannot  be  held  liable  peijrsonally  for  a  libel  published  in 
the  newspaper,  where  it  appears  aiHrmatively  that  he  was  not  on 
duty  during  any  part  of  the  time  between  the  reception  of  the  libelous 
matter  by  the  newspaper  and  the  publication,  that  he  did  not  par- 
ticipate in  the  publication,  and.  that  he  had  no  knowledge  of  the  libel 
until  after  its  publication.^*  In  England,  the  printer  of  a  periodical 
is  also  answerable  for  any  libel  therein,  and  he  cannot  avoid  liability 
on  any  grounds  which  are  not  equally  available  to  its  proprietor.*^ 
The  rule  seems  to  be  well  settled  that  any  person  procuring  the  publi- 
cation of  a  libel  in  a  newspaper  is  responsible  therefor,  and  it  is  not 
necessary,  in  order  to  hold  him  liable,  to  show  that  he  participated 

5.  Hoboken   Printings,   ete.,    Co.   v.  260,  5  Am.  Dee.  267. 

Kabn,  59  N.  J,  L.  218,  35  Atl.  1053,       9.  Smith  v.  Utley,  92  Wis.  133,  65 
59  A.  S.  R.  585.  N.  W.  744,  35  L.R.A.  620. 

Note:  28  L.R.A.  427.  Notes:  15  A.  S.  R.  336;  7  Ann,  Gas. 

6.  PolweU  V.  Miller,  145  Fed.  495,  457. 

75  C.   C.  A.  489,  7  Ami.   Cas.  455  10.  FolweU  v.  Miller,  145  Fed.  495, 

and  note,   10   L.R.A.(N.S.)    332  and  75   C.   G.  A.  489,   7  Ann.   Cas.  455 

note.  and  note,  10  L.R.A.(N.S.)    332  and 

7.  Ocampa  v.  United  States,  234  U.  note. 

S.  91,  34  S.  Ct.  712,  58  U.  S.  (L.  ed.)       11.  Note:  15  A.  8.  R.  330, 
123L 

8.  Andres  v.  Wells,  7  Johns.  (N.  Y.) 
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in  printing,  publishing  or  even  in  writing  the  defamatory  matter.^* 
But  a  contributor  to  a  publication  is  not  responsible  for  matter  inserted 
by  the  publisher.**  Moreover,  while  the  author  of  a  libel  which  has 
been  published  in  a  periodical  is  generally  answerable  therefor  equally 
with  the  proprietor,  he  is  not  liable  merely  because  he  is»  its  author. 
One  who  composes  a  libel  does  not  thereby  commit  any  actionable 
wrong.  It  is  only  when  his  act  causes  its  publication  that  he  commits 
an  actionable  wrong  and  becomes  responsible  for  its  consequences. 
It  need  not,  however,  be  shown  by  direct  evidence  that  the  author 
of  a  libel  procured  its  publication,  if  it  appears  that  he  did  that  from 
which  his  desire  for  or  his  assent  to  the  publication  may  be  presumed. 
For  instance,  if  he  sends  nianuscript  to  the  publisher  of  a  periodical, 
and  the  latter  prints  either  the  whole  thereof  or  a  part  only,  the  author 
must  be  regarded  as  guilty  of  the  publication,  and  held  responsible 
accordingly.**  It  has  also  been  held  that  merely  uttering  slanderous 
words  to  a  reporter  will  not  subject  a  defendant  to  any  responsibility 
for  a  libelous  article  unless  he  directs  and  authorizes  the  publication 
of  the  defamatory  matter.  But  one  who  makes  a  false  and  malicious 
statement,  with  the  intent  and  understanding  that  it  will  be  published, 
cannot  escape  the  penalty  of  the  law  for  the  mere  reason  that  no 
specific  request  is  made  to  reduce  the  statement  to  writing  and  to 
publish  the  same.  If  the  statement  is  indicated  for  publication,  with 
the  intention  that  it  will  be  written  and  published,  and  the  purpose 
in  that  respect  is  carried  out,  the  party  who  makes  it  with  such  intent 
and  understanding  is  equally  as  guilty  as  if  an  express  request  for 
publication  had  been  made.**  A  contract  by  which  the  author  of  a 
libel  agrees  to  indenmify  the  publisher  thereof  is  generally  held  to 
be  void  as  being  based  on  an  illegal  consideration.**  Those  who 
distribute  periodicals,  either  gratuitoug^ly  or  through  the  sale  thereof, 
thereby  become  publishers  of  any  libel  to  be  found  therein,  and  are 
equally  liable  with  the  proprietor,  unless  they  can  prove  that  they  did 
not  know,  nor  have  any  reason  to  suspect,  that  such  periodicals  con- 
tained any  libelous  matter,  in  which  case  they  will  be  exonerated.*' 
The  seller  of  a  newspaper  containing  a  libel  must  therefore  assume 
the  burden  of  proving  Uiat  he  did  not  know  that  it  contained  libelous 
matter.** 

12.  Smith  ▼.  Smith,  73  Mich.  445,  N.  W.  1046,  53  L.R.A.  236. 

41  N.  W.  499,  16  A.   S.  R.  694,  3  14.  Note:  15  A.  S.  R.  335. 

L.R.A.  52;  Zrer  v.  Hofflin,  33  Minn.  15.  Note:  Ann.  Cas.  1913D  16. 

66,  21  N.  W.  862,  53  Am.  Rep.  9;  16.  Atkins  v.  Johnson,  43  Vt  78, 

Weston    Electric    Instrument    Co.    v.  5  Am.  Rep.  260  and  note.    See  Cok- 

Benecke,  82  N.  J.  L.  445,  82  Atl.  878,  tractts,  vol.  6,  p.  726. 

Ann.  Cas.  1913D  11  and  note;  Dawson  17.  Emmens  v.  Pottle,  16  Q.  B.  D. 

V.  Holt,  11  Lea  (Tenn.)  583,  47  Am.  354,  55  L.  J.  Q.  B.  51,  53  L.  T.  N.  S. 

Rep.  312;  Muetze  v.  Tuteur,  77  Wis.  808,  34  W.  R.  116,  9  Eng.  Rul.  Cas. 

236,  46  N.  W.  123,  20  A.  S.  R.  115,  32  and  note. 

9  L.R  A.  86.  Note :  15  A.  S.  R.  335. 

13    Klos  V.  Zahorik,  113  la.  161,  84  18.  Street  v.  Johnson,  80  Wis.  455, 
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Petition  or  Complaint  in  General 

139.  General  Form  and  Sufficiency;  Bill  of  Particulars. — ^At  com' 
mon  law,  the  remedy  for  libel  or  slander  was  an  action  of  trespass^ 
on  the  case.^*  •  It  is  obvious  that,  for  the  most  part,  the  form  of  the 
petition  or  complaint  in  an  action  for  libel  or  slander  is  determined 
by  the  general  rules  of  procedure  governing  such  pleadings.*®  In 
some  jurisdictions,  however,  the  form  of  the  petition  is  prescribed 
by  statute,^  and  if  the  statute  is  not  substantially  complied  with,  the 
petition  is  demurrable.*  That  unnecessary  matter  is  incorporated  in 
a  complaint  charging  libel  will  not  destroy  the  sufficiency  of  the 
pleading  if  the  import  of  the  libelous  charge  is  not  qualified  or 
modified  by  the  entire  article  pleaded.'  While  as  a  rule,  privilege  is 
to  be  pleaded  as  affirmative  matter  of  defense,*  it  appears  not  to  be 
erroneous  for  the  plaintiff  to  allege  specifically,  in  his  petition,  facts 
which  show  the  nonexistence  of  any  privilege.*  It  has  been  held 
that  a  foreign  corporation  suing  for  libel  should  set  out  its  charter 
at  length  in  the  petition,  so  that  the  court  may  determine  whether 
the  alleged  libelous  publication  was  false  in  stating  the  mode  in  which 
it  authorized  the  business  of  the  company  to  be  done;  and  that  an 
omission  to  do  so  is  fatal.  And  the  charter  cannot  be  treated  as  prop- 
erly pleaded  when  brought  before  the  court  only  as  a  part  of  the 
alleged  libelous  publication;  nor  is  the  necessity  of  setting  out  the 
charter  in  full  obviated  by  the  use  of  the  usual  formula,  that  the  de- 
fendant falsely  and  maliciously  wrote,  published,  etc.  This  is  suflBcient 
in  an  action  by  a  natural  person  for  words  actionable  in  themselves, 
because  the  law  presumes  such  person  to  be  of  good  credit  and  char- 
acter until  the  contrary  is  shown;  but  the  court  cannot  presume  that 
the  legislature  of  a  foreign  state  has  not  granted  an  unwise  charter 
and  authorized  the  company  to  do  the  thing  which  the  publication 
charges  it  with  proposing  to  do.*  Where  an  alleged  defamation  occurs 
through  the  institution  of  legal  proceedings,  it  appears  to  be  unneces- 

50  N.  W.  395,  27  A.  S.  R.  42,  14  2.  Count  Joannes  v.  Burt,  6  Allen 

L.RA.  203.  (Mass.)   236,  83  Am.  Dec.  625. 

19.  Cox  V.  Strickland,  120  Ga.  104,  3.  Woolley  v.  Plaindealer  Pub.  Co., 
47  S.  E.  912,  1  Ann.  Cas.  870  and  47  Ore.  619,  84  Pac.  473,  5  L.R.A. 
note.  (N.S.)  498. 

20.  Behre  v.  National  Cash  Register  4.  Goseursch  v.  Doran,  161  Cal.  511, 
Co.,  100  Ga.  213.  27  S.  E.  986,  62  A.  119  Pac.  656,  Ann.  Cas.  1913D  442; 
S.  R.  320;  Cole  v.  Miilspaugh,  111  Gudger  v.  Penland,  108  N.  C.  593,  13 
Minn.  159,  126  N.  W.  626,  137  A.  S.  S.  E.  168,  23  A.  S.  R.  73.  See  infra, 
R.  546,  20  Ann.  Cas.  717,  28  L.R.A.  par.  158. 

(N.S.)  152.  5.  Randall  v.  Hamilton,  45  La.  Ann. 

1.  Poling   V.   Pickens,    70    W.   Va.   1184,  14  So.  73,  22  L.R.A.  649. 
117,  73  S.  E.  251,  Ann.  Cas.  1913D        6.  Hahnemann    Life    Ins.     Co.    v. 
995.  Beebe,  48  111.  87,  95  Am.  Dec.  519. 
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sary  to  show  that  such  proceedings  have  terminated  in  favor  of  the 
plain tiflf  in  the  action  for  libel.'  In  reference  to  bills  of  particulars, 
the  general  rule  is  that  either  party  to  an  action  for  libel  or  slander 
is  entitled  to  a  bill  of  particulars  where  the  pleadings  of  the  adverse 
litigant  do  not  state  sufficiently  the  facts  intended  to  be  relied  on 
in  support  or 'in  defense  of  the  action,  to  enable  the' party  seeking 
the  bill  to  prepare  for  the  trial.  If,  however,  a  bill  of  particulars  is 
not  necessary  under  the  circumstances  of  the  case  to  enable  the  adverse 
party  to  conduct  or  defend  the  action,  it  will  not  be  ordered.®  The 
failure  of  a  complaint  for  slander  to  state  the  time  when  the  slanderous 
statement  was  made  is  considered  sufficient  ground  for  a  bill  of  par- 
ticulars. Likewise,  the  names  of  the  persons  to  whom  or  in  whose 
presence  a  slanderous  statement  was  made  should  be  stated  in  the 
complaint,  and  the  failure  to  do  so  is  ground  for  a  bill  of  particulars.* 
Where  the  plaintiflF  claims  special  damages  *•  it  has  been  held  that 
a  bill  of  particulars  will  be  granted  to  disclose  the  facte  out  of  which 
such  damages  are  claimed  to  have  arisen,  though  in  cases  where  the 
plaintiflF  claims  only  general  damages,  a  bill  of  particulars  as  to  the 
elements  of  the  damages  claimed  will  not  be  ordered.** 

140.  Joinder  of  Causes. — ^A  complaint  containing  two  distfiact  and 
independent  causes  of  action  in  the  same  count,  one  for  damages  for 
interfering  with  the  plaintiflf's  property,  and  the  other  for  damage 
to  his  reputation,  is  bad  for  misjoinder.*^  And  a  cause  of  action  for 
slander  cannot  be  joined  with  one  for  malicious  prosecution,  or  for 
malicious  abuse  of  legal  process.**  But  it  has  been  held  that  a  charge 
of  slander  accompanied  by  a  tortious  act  may  be  joined  in  one  count 
with  a  charge  setting  forth  such  act.**  Different  actionable  words, 
spoken  at  different  times,  constitute  several  and  distinct  causes  of 
action,  and  should  be  embodied  in  separate  counts.  Hence,  a  count 
in  a  declaration  for  slander,  charging  the  uttering  of  three  distinct 
slanderous  statemente,  is  bad  for  duplicity.**  But  if  several  slanderous 
charges  are  all  made  in  a  single  conversation,  though  relating  to 
distinct  offenses,  they  constitute  but  one  cause  of  action  and  should 
all  be  embraced  in  e^  single  count  Therefore,  if  a  complaint  con- 
taining two  or  more  counts  alleges  a  speaking  by  the  defendant  of 
the  different  slanderous  words  stated  in  the  several  counts,  the  plain- 

7.  Moore  v.  Rolin,  89  Va,  107,  15  40  L.R.A.  382. 

S.  E.  520,  16  L.R.A.  625.  13.  Green  v.  Davies,  182  N.  Y.  499, 

8.  Irwin  v.  Taubman,  30  S.  D.  502,  75  N.  E.  536,  3  Ann.  Cas.  310. 

139  N.  W.  115,  Ann.  Cas.  1915C  1263       14.  Patterson  v.  Wilkinson,  55  Me. 
and  note.  42,  92  Am.  Dec.  568;  Miles  v.   Old- 

9.  Note:  Ann.  Cas.  1915C  1267.         field,  4  Yeates  (Pa.)  423,  2  Am.  Dec 

10.  See  infra,  par.  190.  412. 

11.  Note:  Ann.  Cas.  1915C  1268.  15.  Brinsfield  v.  Howeth,  107    Md. 

12.  Gore  v.  Condon,  87  Md.  368,  39  278,    68    AtL    566,    24    L.R.A.  (N.S.) 
Atl.  1042,  67  A.  S.  R.  352  and  note,  583. 
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tiff,  on  motion  of  the  defendant,  may  be  required  to  make  his  com- 
plaint more  definite  and  certain  by  showing  therein  whether  the 
charges  made  in  such  -counts  all  relate  to  words  spoken  in  the  same 
conversation.**  However,  the  refusal  of  the  judge  to  require  the 
plaintiff  to  elect  on  which  of  two  counts  in  slander  for  the  same 
cause  of  action  he  will  proceed  on  the  trial  is  not  a  ground  of 
exception.*^ 

141.  Necessary  Allegations  in  General. — A  declaration  for  libel  has 
been  held  demurrable  where  it  does  not  charge  the  defendant  with 
malice  or  with  the  publication  of  something  defamatory,  scandalous, 
or  other  than  the  exact  truth.*®  But  it  is  not  indispensable  in  an 
action  for  libel  that  the  word  "maliciously"  be  used  in  the  declaration. 
It  is  sufficient  if  words  of  equivalent  power  or  import  are  used.**  For 
example,  an  allegation  that  the  words  employed  were  false  is  suffi- 
cient.'* As  respects  allegations  of  knowledge,  it  has  been  held  that, 
in  a  complaint  against  a  vendor  of  a  newspaper  containing  a  libel, 
it  is  sufficient  to  state  that  he  wilfully  and  intentionally  sold  and 
delivered  the  paper,  without  adding  that  he  knew  that  it  contained 
the  libelous  article,  there  being  a  presumption  that  he  knew  that  it 
contained  libelous  matter.*  Where  an  allegation  of  "want  of  reason- 
able or  probable  cause"  is  required  by  statute,  an  averment  of  want 
of  "justifiable  cause  or  excuse"  has  been  held  insufficient.*  In  ref- 
erence to  allegations  of  publication  of  a  slander,  it  is  sufficient  to  aver 
that  the  words  complained  of  were  spoken  and  published  of  and 
concerning  the  plaintiff.  This  averment  necessarily  implies  the 
prevsence  of  some  one  to  whom,  or  in  whose  presence,  publicity  was 
given  to  the  charge.  The  name  of  the  person  to  whom  publication 
was  made  need  not  be  set  forth  in  the  petition.*  Moreover,  even 
though  a  petition  is  defective  in  charging  publication,  if  the  defend- 
ant admits  the  publication  and  attempts  to  justify  in  his  answer,  he 
is  estopped  from  objecting  to  the  complaint  on  the  ground  that 
publication  is  not  sufficiently  alleged.*  Some  authorities  regard 
an   averment    of    the    falsity    of    alleged    defamatory    matter    as 

16.  Thompson   ▼.  Harris,   64  Kan.  113,  21  Am.  Dec.  102. 

124,  67  Pac.  456,  91  A.  S.  R.  187  and  1.  Street  v.  Johnson,  80  Wis.  455, 
note.  50  N.  W.  395,  27  A.  S.  R.  42,  14 

17.  SheffiU  V.  Van  Deusen,  15  Gray  L.R.A.  203. 

(Mass.)   485,  77  Am.  Dec.   377  and  2.  Lawson  v.  Hicks,  38  Ala.  279,  81 

iio^e.  Am.  Dec.   49. 

18.  Henry  v.  Cherry,  30  R.  I.  13,  3.  Ware  v.  Cartledge,  24  Ala.  622, 
73  Atl.  97, 136  A.  S.  R.  928,  24  L.R.A.  60  Am.  Dec  489. 

(N.S.)  901,  18  Ann.  Cas.  1006.  4.  Sheibley  v.  Huse,  75  Neb.  811, 

19.  White  V.  Nicholls,  3  How.  266,  106  N.  W.  1028,  13  Ann.  Cas.  376. 
n  U.  S.  (L.  ed.)  69L 

20.  King  V.  Root,  4  Wend.  (N.  Y.) 
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essential ;  *  and  it  has  been  held  that  an  allegation  of  malice  is  not  broad 
enough  to  dispense  with  it.*  But  there  is  other  authority  to  the  eflFect 
that  an  averment  of  falsity  is  merely  a  matter,  of  aggravation  and  is 
immaterial,  at  least  where  the  words  charged  are  actionable  per  se.' 

142.  Setting  Out  Defamatory  Words. — ^According  to  tibe  great 
weight  of  authority,  in  an  action  for  libel  or  slander  the  exact  language 
of  tiie  defamatory  publication  must  be  set  out  in  the  complaint,  and 
it  is  not  sufficient  to  set  out  the  publication  in  its  substance  and  effect.* 
In  fact  it  has  even  been  held  that  if  slanderous  words  were  uttered 
in  the  form  of  a  question,  they  will  not  be  admitted  in  support  of 
a  declaration  charging  them  to  have  been  spoken  affirmatively.*  If 
a  libel  is  contained  in  two  or  more  successive  letters,  and  no  one  of 
them  is  complete  without  the  others,  all  the  letters  must  be  set  out. 
Likewise,  the  whole  of  a  libelous  article  in  a  newspaper  must  be  pro- 
duced if  the  passages  alleged  to  be  libelous  are  not  clear,  or  where 
the  rest  of  the  article  would  vary  the  meaning,  though  if  the  omitted 
parts  would  not  vary  the  meaning,  the  omission  is  not  fatal. *•  A 
count  in  slander,  not  setting  out  the  words  alleged  to  be  slanderous, 
has  been  held  bad,  even  after  verdict.**  The  reason  for  requiring  the 
pleader  to  set  forth  the  alleged  defamatory  matter  with  such  par- 
ticularity is  twofold.  In  the  first  place,  whether  there  is  any  liability 
depends  on  what  was  said  or  on  what  the  writing  complained  of  con- 
tained, and  the  language  employed  must  be  set  forth  so  that  the  court 
may  properly  jud^e  of  its  sufficiency  to  impose  liability.  In  the 
second  place,  the  alleged  defamatory  matter  must  be  set  out  in  hsec 
verba  in  the  complaint  in  order  that  the  defendant  may  be  advised 
as  to  the  exact  charges  which  he  will  be  called  on  to  meet.**  In  a 
few  jurisdictions,  however,  it  has  been  held  that  it  is  not  necessary 
to  set  out  the  alleged  defamatory  language  verbatim,  but  that  it  may 
be  set  out  in  substance  and  effect.**  In  cases  where  it  is  impossible 
to  resort  to  a  verbal  description  of  defamatory  matter,  as,  for  instance, 
when  movements,  postures  or  pictures  are  used,  or  when  injury 
results  from  reporting  a  person's  commercial  standing  "in  blank/' 
the  complaint  should  state  the  facts,  with  such  explanations  as   to 

5.  Wabash  R.  Co.  v.  Young,  162  Ind.   110,  15  Rev.  Rep.  432,  9  Ene.  RuL 
102,  69  N.  E.  1003,  4  L.R.A.(N.S.)    Cas.  89  and  note. 

1091.  9.  Yeates  v.  Reed,  4  Blackf.  (Ind.) 

6.  Dickinson  v.  Hathaway,  122  La.  463,  32  Am.  Dec.  43. 

644,  48  So.  136,  21  L.R.A.(N.S.)  33.       10.  Note:  9  Eng.  Rul.  Cas.  94. 

7.  Scofield  V.  Milwaukee  Free  Press       11.  Parsons  v.  Bellows,  6  N.  H.  289 
Co.,  126  Wis.  81,  105  N.  W.  227,  2  25  Am.  Dec.  461. 

L.R.A.(N.S.)  691.  12.  Kirby  v.  Martindale,  19  S.    D 

8.  Runge  v.  Franklin,  72  Tex.  585,  394,  103  N.  W.  648,  9  Ann.  Caa.  493 
10  S.W.  721,  13  A.   S.  R.   833,  3  and  note. 

L.R.A.  417;  Zenobio  v.  Axtell,  6  T.  R.       13.  Nye  v.  Otis,'8  Mass.  122.  5  Am 
162,  3  Rev.  Rep.  142,  9  Eng.  Rul.  Cas.   Dec.  79.  ' 

87  and  note;  Cook  v.  Cox,  3  M.  &  S.       Note:  9  Ann.  Cas.  496. 
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wIisLt  was  meant  as  are  necessary  to  show  the  defamatory^  character 
of  tlie  publication.**    So  in  an  action  for  libel,  where  the  libel  con- 
sists   of  a  picture  which  does  not  appear  in  the  record,  it  has  been 
held    that  there  must  be  an  allegation  as  to  its  libelous  character.** 
If  fijleged  defamatory  words  were  spoken  in  a  foreign  language,  the 
wo]*<ls   should  be  set  out  in  that  language  and  a  translation  given  in 
ttio  declaration,**  it  being  of  course  necessary  to  prove  that  the  transla- 
tion   is  correct.*'    The  sufficiency  of  the  complaint  in  such  cases  is 
to  l>o  tested  by  the  translation.    Even  though  the  words  in  the  foreign 
lajci^vi^ige  may  be  actionable,  the  complaint  does  not  show  a  cause 
of  aotion  if  those  used  in  the  translation  are  not  defamatory.*^ 

1.43.  Allegation  of  Damages. — ^The  general  rules  applicable  in 
pl^fitding  damages  generally  apply  to  actions  for  libel  or  slander. *• 
Ii^    sxich  cases  it  is  necessary  for  a  plaintiflP  to  allege  in  his  petition 

as  to  prove  special  damages  before  he  is  entitled  to  recover,*® 
the  defamatory  words  in  question  are  actionable  per  se.*  How- 
ever, tie  fact  that  a  publication  is  actionable  per  se  does  not,  of  itself, 
remd^x  evidence  of  special  damages,  or  of  specific  acts  of  others  towards 
ttie  i>laintiff  in  consequence  of  the  publication,  admissible,  unless  it 
^®  ^il^ged  in  the  complaint,  the  plaintiff  being  presumed,  in  the 
aoser^^oe  of  an  allegation  of  special  damage,  to  rest  content  with  such 
^^'^^^^•ges  as  are  the  natural  result  of  the  defamatory  publication  on 
?^^  diaracter,  reputation,  and  feelings,  without  proof  of  specific  facts.* 
*-t  is  jjQ^  sufficient  to  allege,  by  way  of  special  damage,  merely  that 
~^®  P>laintiff  has  been  injured  in  name  and  fame.*  It  has  been  stated 
^    t>^  the  rule  that  in  case  of  a  loss  of  customers  as  a  result  of  a 


nii^-     Bradstreet  Co.  v.  Gill,  72  Tex.  179  N.  Y.  27,  71  N.  E.  258,  1  Ann. 

fpS'     ®  S.  W.  753,  13  A.  S.  R.  768,  2  Cas.  196;  Hersh  v.  Ringwalt,  3  Yeates 

el"*^--^.  405.     See  also  infra,  par.  149    (Pa.)  508,  2  Am.  Dec.  392;  Hirshfield 

-f"^^  -  V-  ^<^^  Worth  Nat.  Bank,  83  Tex.  452, 

1^   "■-^-     Roberson  v.  Rochester  Folding  18  S.  W.  743,  29  A.  S.  R.  660  and 

^i?*     tDo.,  171  N.  Y.  538,  64  N.  E.  442,  note,  15  L.R.A.  639;  Scofield  v.  Mil- 

\  ^-   S.  R.  828,  59  L.R.A.  478.  waukee  Free  Press  Co.,  126  Wis.  81, 

3  ip-     Zenobio  v.  Axtell,  6  T.  R.  162,  105  N.  W.  227,  2  L.R.A. (N.S.)   691; 

^^■^^A?^.  Rep.  142,  9  Eng.  Rul.  Cas.  87  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  8 

^^  :riote.  Jur.  N.  S.  724,  5  L.  T.  N.  S.  291,  8 

4ri.^-     Romano  v.  De  Vito,  191  Mass.  Eng.  Rul.  Cas.  382. 

^-      ^78  N.  E.  105,  6  Ann.  Cas.  731.       1.  Tracy  v.  Haeket,  19  Ind.  App. 

K V.  H -,  20  Wis.  239,  133,  49  N.  E.  185,  65  A.  S.  R.  398 

Q.  Dec.  397.  and  note ;  Gustin  v.  Evening  Press  Co., 

See  Damages,  vol.  8,  p.  610  et  172  Mich.  311,  137  N.  W.  674,  Ann. 

^^  Cas.  1914D  95.     See  snpra,  par.  4; 

45^**^-    Newman  v.  Stein,  75  Mich.  402,  infra,  par.  189,  190. 

r^  ;^^  W.  956, 13  A.  S.  R.  447;  Mitchell       2.  McDuff  v.  Detroit  Evening  Jour- 

TJg.  ^^adstreet  Co.,  116  Mo.  226,  22  S.  nal  Co.,  84  Mich.  1,  47  N.  W.  671, 

r^     358,   724,  38  A.   S.   R.   592,   20  22  A.  S.  R.  673  and  note.    See  infra, 

TT^— ^.  138;   Woodruff  v.   Bradstreet  par.  189. 

Y^>     116  N.  Y.  217,  22  N.  E.  .154,  5       3.  Pollard  v.  Lyon,  91  U.  S  225,  23 
^**'- A..  555;  Crashley  v.  Press  Pub.  Co.,   U.  S.  (L.  ed.)  308. 
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defamatory  publication ,  the  customers  should  be  named  in  a  petition 
or  declaration  setting  forth  special  damage.  It  has  been  held,  how- 
ever, that  such  damage  for  loss  of  business  may  be  assigned  generally, 
without  stating  the  names  of  the  customers  lost,  where  the  individuals 
may  be  supposed  to  be  unknown  to  the  plaintiff,  or  where  it  is  impos- 
sible to  specify  them,  or  where  they  are  so  numerous  as  to  excuse  a 
specific  description  >  It  has  also  been  held  that  an  allegation  in  an 
action  for  libel  or  slander  that  the  plaintiff  sought  employment  from 
many  persons  or  firms,  and  was  refused  on  account  of  the  publication 
complained  of,  is  sufficient  to  permit  evidence  on  that  subject  without 
alleging  the  names  of  the  persons  to  whom  he  had  made  application, 
if  more  specific  averments  are  not  requested,*  or  the  defendant  has 
proceeded  to  trial  without  noticing  such  failure.*  A  separate  demand 
for  damages  need  not  be  appended  to  each  allegation  setting  up  a 
cause  of  action.' 

144.  Notice  of  Suit. — ^In  some  jurisdictions  the  statutes  provide 
that  before  any  action  shall  be  brought  for  a  newspaper  libel  the 
aggrieved  party  shall  serve  a  notice  on  the  publisher,  specifying  the 
statement  therein  claimed  to  be  false  and  defamatory,  such  notice 
being  given  for  the  purpose  of  affording  the  publisher  an  opportunity 
to  retract,  in  which  event  only  actual  damages  are  recoverable.*  In 
some  of  the  cases  the  question  has  arisen  as  to  whether  the  giving  of 
such  notice  is  a  condition  precedent  to  the  maintenance  of  the  action 
and  must  be  alleged  in  the  plaintiff's  petition.  But  while  it  has  been 
held  that  it  is  necessary  for  the  plaintiff  to  give  such  notice  and  to 
alleG:e  the  giving  of  it  in  his  complaint  in  order  to  maintain  an  action,* 
unquestionably  the  general  rule  is  that  a  failure  to  give  such  notice 
is  merely  matter  of  defense  and  affects  only  the  right  to  recover 
punitive  damaces.** 

145,  Amendment. — ^In  actions  for  libel  or  slander,  it  seems  that 
the  court  may  permit  the  plaintiff  to  amend  his  petition,  complaint, 
or  declaration  after  the  trial  has  been  entered  on,  by  inserting  ad- 
ditional words,  or  by  striking  out  the  original  words,  and  inserting 
other  words  varying  in  terms,  though  amounting  very  much  to  the 

4.  Douglass  V.  Daisley,  114  Fed.  628,  7.  Gudger  v.  Penland,  108  N.  C.  593, 
52  C.  C.  A.  324,  57  L.R.A.  475;  Tren-  13  S.  E.  168,  23  A.  S.  R.  73. 

ton  Mut.  Life,  etc.,  Ins.  Co.  v.  Perrine,  8.  See  supra,  par.  73. 

23  N.  J.  L.  402,  57  Am.  Dec.  400  and  9.  Note:  13  L.R.A.(N.S.)  525. 

note;  Denney  v.  Northwestern  Credit  10.  Comer  v.  Age-Herald  Pub.  Co., 

Ass^n,  55  Wash.  331,  104  Pac.  769,  25  151  Ala.  613,  44  So.  673,  13  L.R.A- 

L.R.A.(N.S.)  102L  (N.S.)    525  and  note;  Fitzpatrick  v. 

5.  Missouri  Pac.  R.  Co.  v.  Richmond,  Age-ITerald  Pub.  Co.,  184  Ala.  510,  63 
73  Tex.  568,  11  S.  W.  555,  15  A.  S.  So.  9S(),  51  L.R.A.  401;  Osbom  v. 
R.  704,  4  L.R.A.  280.  Leach,  135  N.  C.  628,  47  S.  E.  811^ 

6.  Morasse  v.  Brochu,  151  Mass.  567,  66  L.R.A.  648. 
25  N.  E.  74,  21  A.  S.  R.  474,  8  L.R.A. 

524. 
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saine  in  import,  such  an  amendment  being  held  to  present  no  new 
ea\ise  of  action.**  But  an  amendment  which  embraces  an  entirely 
new  set  of  words,  essentially  different  from  those  previously  alleged, 
aod  of  themselves  constituting  a  new  cause  of  action,  is  improper.*^ 
A,  plaintiff  cannot,  by  amendment,  chaxige  an  action  for  libel  or 
slander  into  an  action  for  malicious  prosecution,  or  an  action  for 
malicious  prosecution  into  one  for  libel  or  slander.*' 

InduceTTient,  Colloquium  and  Innuendo 

146.  In  General. — Whenever  an  alleged  defamatory  statement  con- 
tains anything  that  is  obscure,  or  needs  explanation  to  show  its  defama- 
tory character,  it  is  necessary  that  the  petition,  declaration,  or  com- 
plaint, in  an  action  to  recover  damages  therefor,  point  out  the  sense 
in  which  the  words  were  used  and  understood  by  those  to  whom  they 
were  addressed.**  It  is  also  a  general  rule  that  the  petition  or  com- 
plaint must  connect  the  plaintiff  with  the  defamatory  words  alleged.** 
The  terms  generally  employed  to  define  such  explanatory  matter 
are:  inducement,  colloquium  and  innuendo.*® 

147.  The  Inducement. — The  office  of  the  inducement  is  to  narrate 
the  extrinsic  circumstances  which,  coupled  with  the  language  pub- 
lished, affect  its  construction,  and  render  it  actionable,  where,  stand- 
ing alone  and  not  thus  explained,  the  language  would  appear  either 
not  to  concern  the  plaintiff,  or,  if  concerning  him,  not  to  affect  him 
injuriously.  This  being  the  office  of  the  inducement,  it  follows  that 
if  the  language  does  not  naturally  and  per  se  refer  to  the  plaintiff, 
nor  convey  the  meaning  the  plaintiff  contends  for,  or  if  it  is  ambiguous 
and  equivocal,  and  requires  explanation  by  some  extrinsic  matters 
to  show  its  relation  to  the  plaintiff,  making  it  actionable,  the  com- 
plaint must  allege,  by  way  of  inducement,  tlie  existence  of  such 
extraneous  matter.*'  In  many  jurisdictions,  however,  there  are  now 
statutory  provisions  to  the  effect  that  it  is  not  necessary  to  state  in  the 
complaint  any  extrinsic  facte  for  the  purpose  of  showing  the  applica- 
tion to  the  plaintiff  of  the  defamatory  matter  out  of  which  the  cause 
of  action  arose,  but  that  it  is  sufficient  to  state  generally  that  the  same 

11.  Hawks  V.  Fatten,  18  Ga.  62,  63  etc.,  See,  99  Cal.  431,  34  Pac.  128, 
Am.  Dec.  266;  Proctor  v.  Owens,  18  37  A.  S.  R.  70  and  note;  Rice  v.  Sim- 
Ind.  21,  81  Am.  Dec.  341;  Klos  v.  mens,  2  Har.  (Del.)  417,  31  Am.  Dec. 
Zahoiik,  113  la.  161,  84  N.  W.  1046,  766;  Little  v.  Barlow,  26  Ga.  423,  71 
53  L.R.A.  235.  Am.  Dec.  219;  Paxton  v.  Woodward, 

12.  Miles  V.  Vanhom,  17  Ind.  245,  31  Mont.  195,  78  Pac.  215,  107  A.  S. 
79  Am.  Deo.  477  and  note.  R.  416,  3  Ann.  Gas.  646. 

13.  Cooper  v.  Armour,  42  Fed.  215,  15.  See  infra,  par.  148. 

8  L.R.A.  47 ;  Shock  v.  McChesney,  4  16.  See  three  succeeding  paragraphs. 

Yeates  (Pa.)  507,-2  Am.  Dec  416*^and  17.  Squires  v.  State,  39  Tex.  Grim, 

note,  96,  45  S.  W.  147,  73  A.  S.  R.  904. 

Note:  51  A.  S.  R.  426.  Note:  13  Ann,  Cas.  381. 

14.  Edwards  v.  San  Jose  Printing, 
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was  published  or  spoken  concerning  the  plaintiff. ^^  At  common  law 
it  was  also  customary  for  the  decimation  in  an  action  of  slander  to 
recite  the  good  character  and  reputation  of  the  plaintiff,  the  malicious 
intent  of  the  defendant  to  injure  the  former's  good  name  and  reputa- 
tion,  and  damage  to  it  from  the  act  of  the  defendant  Such  recitals, 
known  as  matters  of  inducement,  are  now  very  generally  held  to  be 
mere  surplusage,**  not  traversable,*®  and  unnecessary  to  be  proved.* 
148.  The  Colloquium. — In  actions  for  libel  and  slander  the  rule 
is  that  it  must  appear  from  the  face  of  the  petition,  declaration,  or 
complaint  that  the  plaintiff  is  the  person  to  whom  reference  was 
made,  even  when  it  appears  from  the  defamatory  matter  that  the  name 
of  the  person  libeled  or  slatidered  is  identical  with  the  name  of  the 
plaintiff.*  To  that  part  of  the  petition  containing  such  information 
the  term  colloquium  has  been  applied,  such  term  being  more  exactly 
defined  as  a  direct  allegation  that  the  language  published  was  con- 
cerning the  plaintiff  or  concerning  the  plaintiff  apd  his  affairs,  or 
concerning  the  plaintiff  and*  facts  alleged  as  inducement.*  In  some 
cases,  however,  it  has  been  held  that  it  is  not  necessary  to  allege  that 
defamatory  words  were  published  concerning  the  plaintiff  if  from 
the  facts  stated  in  the  complaint  it  necessarily  appears  that  such  was 
the  case,*  and  where  the  words  uttered,  as  ordinarily  understood  by 
bystanders,  are  actionable  per  se,  no  colloquium  is  necessary.*  An 
allegation  that  the  words  in  quastion  were  published  of  and  concern- 
ing the  plaintiff  imports  that  those  who  read  them  understood  them 
so  to  apply.*  The  want  of  a  colloquium  is  not  cured  by  an  innuendo.' 
For  example,  where  in  an  action  of  slander  the  declaration  was  that 
the   defendant   charged   the   plaintiff   with   keeping   a   bad   house, 

18.  Goodrich  v.  Hooper,  97  Mass.  1,  Cheatham  v.  Patterson,  125  Tenn.  437, 
93  Am.  Dec.  49;  Sheiblev  v.  Huse,  75  145  S.  W.  159,  Ami.  Cas.  1913C  314. 
Neb.  811,  106  N.  W.  1028,  13  Ami.  Notes:  48  L.R.A.(N.S.)  361;  13 
Cas.   376  and  note;  Fenstermaker  v.  Ann.  Cas.  380,  381. 

Tribune  Pub.  Co.,  12  Utah  439,  43  3.  McGowan  v.  Manifee,  7  T.  B. 
Pae.  113,  13  Utah  532,  46  Pac.  1097,  Mon.  (Ky.)  314,  18  Am.  Dec.  178; 
35  L.R.A.  611.  Squires  v.  State,  39  Tex.  Crim.  96,  45 

Note:    48   L.R.A.(N.S.)    355.  S.  W.  147,  73  A.  S.  R.  904. 

19.  Poling  V.  Pickens,  70  W.  Va.       Note:  4  Am.  Dec  348. 
117,  73  S.  E.  251,  Ann.  Cas.  1913D       4.  Note:  13  Ann.  Cas.  382. 

995.  6.  Thompson  v.  Lusk,  2  Watts  (Pa.) 

20.  Eastland    v.    Caldwell,    2    Bibb  ^'^'j  ^6  Am^  Dec    91  and  note^ 
(Ky.)  21,  4  Am.  Dec.  668.  7A      om  ""rcj^llV^  ^^'  ^^' 

1.  Coleman  v.  Southwick,  9  Johns.  V cf^.^'  I    n    '^'  ^0%        ^    t 

r;  ^qt'^.^  ^^'^'^f'r^  ^^"n^^  Snow,  13  Mete.   (Mass.)  27d,  46  Am. 

?ohn^^a^  k^^\T^^^'  ^^«-  ^3^ J  ^^'^^s^^  ^-  P^it^er  Pub.  Co., 

1915C   766;   Hanson  v.   Globe  News-  250  Mo.   142,   157   S.   W.   326,  Ann 

paper  Co.,  159  Mass.  293,  34  N.  E.   Cas.  1914C  985;  McClaughry  v.  Wet- 

4G2,  20  L.R.A.  856;  Porter  v.  Hender-  more,  6  Johns.  (N.  Y.)  82,  5  Am.  Dec 

son,   11   Mich.   20,  82  Am.  Dec.  59;    194. 
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innuendo  a  bawdy  house,  it  was  held  that  the  declaration  was  bad  for 
vvant  of  a  suflScient  colloquium  to  justify  the  innuendo.®  In  the 
consideration  of  this  subject,  however,  some  confusion  has  resulted 
from  the  fact  that  the  term  colloquium  is  frequently  employed  in 
the  cases  as  synonymous  with  inducement  or  to  signify  the  induce- 
ment and  the  colloquium  properly  so  called.* 

149.  The  Innuendo  in  General. — By  innuendo,  in  a  petition  in  an 
action  for  libel  or  slander,  is  meant  tie  giving  of  point  or  meaning 
to    matter  sufficiently  expressed  before.^®    It  is  the  function  of  the 
innuendo  to  aver  the  meaning  of  the  language  published.*^    Where 
the  Tvords  used  have  two  meanings,  one  of  them  harmless  and  the 
other  injurious,  the  innuendo  may  properly  point  out  the  injurious 
meaning.**    An  innuendo  is  generally  necessary  where  an  accusation 
has  not  been  bluntly  made,*'  particularly  when  its  meaning  is  doubt- 
iul.**      Thus,  if  an  alleged  libel  consists  in  reporting  the  plaintiff's 
standing  as  a  merchant  "in  blank,"  the  complaint  should  inform 
the  court  and  the  defendant  of  that  fact,  with  such  explanations  by 
way  of  innuendo  as  to  what  is  meant  by  the  report  as  may  be  neces- 
sary to    show  that  it  is  injurious  and  defamatory.**     So,  where  an 
injury    -to  the  plaintiff's  business  is  alleged,  the  petition  must  show 
some    connection  between  the  words  published  and  the  business  in 
question ^i«  although  it  has  been  held  that  an  allegation  in  such  cases 
tbat  ttt^  words  were  spoken  of  the  plaintiff  and  his  trade  or  business 
IS  suffioient.*'    It  has,  however,  been  held  that  it  is  not  necessary  to 
show    wlnat  part  of  an  article  is  claimed  to  be  defamatory,  it  being 

-    •  ^^t^rson  V.  Sentinan,  37  Md.  140,  and  to  show  how  they  came  to  have 

Q   V?*     ^ep.  534.  that  meaning  and  how  they  relate  to 

^- JNote:  4  Am.  Dee.  349.  the  plaintiff. 

.  ^"•Little  V.  Barlow,  26  Ga.  423,  71  12.  Walsh  v.  PuUtzer  Pub.  Co.,  250 

^i"*  ^^<5-  219;  Patterson  v.  Wilkinson,  Mo.  142,  167  S.  W.  326,  Ann.  Cas. 

00  Me.    -a,2,  92  Am.  Dec.  568  and  note;  1914C  985. 

5  w  *^*"^^*  Co.  V.  Gill,  72  Tex.  116,  9  13.  Thompson    v.    Lusk,    2    Watts 

?A."'-    '5^S3,  13  A.  S.  R.  768,  2  L.R.A.  (Pa.)   17,  26  Am.  Dec.  91  and  note. 

q^^i-^q.^^aires  v.  State,  39  Tex.  Crim.  14.  Linck  v.  Kelley,  25  Ind.  278,  87 

nnL       ^-  W.  147,  73  A.  S.  R.  904  and  Am.  Dec.  362;  Sheely  v.  Biggs,  2  Har. 

^i?'  &  J.  (Md.)  363,  3  Am.  Dec.  552;  Hem- 

11^^^      48  L.R.A.(N.S.)  361.  uiens  v.  Nelson,  138  N.  Y.  517,  34  N. 

400  •    J^^mharter  v.   Olson,   26   S.  D.  E.   342,  20  L.R.A.  440;   Crashley  v. 

^3  •  ^^  N.  W.  806,  Ann.  Cas.  1913B  Press  Pub.  Co.,  179  N.  Y.  27,  71  N. 

96  '4.«^^^^li^es  v.  State,  39  Tex.  Crim.  E.  258,  1  Ann,  Cas.  196. 

InUn        ^-  W-  147,  73  A.  S.  R.  904;  16.  Bradstreet  Co.  v.  Gill,  72  Tex. 

V    ^    "V.  Morrissey,  164  Wis.  632, 143  115,  9  S.  W.  763,  13  A.  S.  R.  768, 

Com^  *       ^\   ^'^"  ^^'   1^1^^    ^^^-  ^  L.R.A.  405, 

340    ^^?"^  ^^®®  '^'  Conway,  134  Pa.  St.      16.  Brayton  v.  Cleveland  Special  Po- 
T  i^  ^^     Atl.  687,  19  A.  S.  R.  704,  8  Uce  Co.,  63   Ohio   St.   83,  57  N.   E. 
officT^*     ^93,  wherein  it  is  said  that  the  1085,  52  L.R.A.  525. 
defaTv>^^"^  an  innuendo  is  to  define  the       17.  Burtch  v.  Nickerson,  17  Johns. 
^^  ?^^tiory  meaning  which  the  plain-    (N.  Y.)  217,  8  Am.  Dec.  390. 
^^     e  libel  suit  sets  on  the  words, 
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sufficient  if  it  appears  from  the  article  and  from  the  innuendo  assign- 
ing its  meaning  that  the  article  as  a  whole  is  false  and  scandalous.*^ 
Defining  alleged  libelous  terms  in  a  paraphrastic  way  and  pointing 
out  that  they  were  intended  to  apply  to  the  plaintiff  has  been  said 
to  be  strictly  within  the  office  of  an  innuendo.** 

150.  Essential  Character  of  Innuendo. — ^An  innuendo  is  not  always 
necessary  in  a  petition  for  libel  or  slander.  If  the  common  under- 
standing of  niankind  takes  hold  of  the  published  words,  and  at  once, 
without  difficulty  or  doubt,  applies  a. libelous  meaning  to  them,  an 
innuendo  is  not  needed.*®  It  has  also  been  held  repeatedly  that  if 
the  words  in  question  are  actionable  per  se,  no  innuendo  is  neces- 
sary,* at  least,  not  if  the  writing  on  its  face  relates  to  the  plaintiff.* 
But  where  the  words  used  are  not  libelous  per  se,  it  has  been  held 
necessary  to  allege  that  they  were  understood  in  a  libelous  sense  by 
those  to  whom  they  were  published,  as  well  as  that  the  defendant  so 
int.ended  and  understood  them  to  mean.*  Hence,  words  which  are 
not  actionable  when  not  aided  by  an  innuendo  may  become  such 
by  the  addition  of  a  proper  innuendo.* 

151.  Effect  of  Innuendo. — ^The  general  effect  of  the  innuendo  is 
only  to  explain  matter  which  has  been  already  sufficiently  expressed 
before ;  *  the  import  of  the  words  used  it  cannot  enlarge,*  extend,'  or 
change.®    It  has  also  been  held  that  in  determining  whether  a  publica- 

18.  Ervin  v.  Record  Pub.  Co.,  154  4.  Hinesley  v.  Sheets,  18  Ind.  App. 
Cal.  79,  97  Pac.  21,  18  L.R.A.(N.S.)  612,  48  N.  E.  802,  63  A.  S.  R.  356 
622.  and  note;  Haines  v.  Campbell,  74  Md. 

19.  Lewis  V.  Daily  News  Co.,  81  Md.  158,  21  Atl.  702,  28  A.  S.  R.  240  and 
466,  32  Atl.  246,  29  L.R.A.  59.  note. 

20.  Bourreseau  v.  Detroit  Evening  5.  Cobum  v.  Harwood,  Minor  (Ala.) 
Journal  Co.,  63  Mich.  425,  30  N.  W.  93,  12  Am.  Dec.  37 ;  Bourreseau  v.  De- 
376,  6  A.  S.  R.  320  and  note;  Ran-  troit  Evening  Journal  Co.,  63  Mich, 
dall  V.  Evening  News  Ass'n,  79  Mich.  425,  30  N.  W.  376,  6  A.  S.  R.  320 ; 
266,  44  N.  W.  783,  7  L.R.A.  309;  Bomman  v.  Boyer,  3  Bin.  (Pa.)  515, 
Hayes  v.  Press  Co.,  127  Pa.  St.  642,  5  Am.  Dec.  380.  See  supra,  par.  141. 
18  Atl.  331,  14  A.  S.  R.  874,  5  L.R.A.  6.  Spence  v.  Johnson,  142  Ga.  267, 
643 ;  Collins  v.  Dispatch  Pub.  Co.,  152  82  S.  E.  646,  Ann.  Cas.  1916A  1195 ; 
Pa.  St.  187,  25  Atl.  546,  34  A.  S.  R.  McFadin  v.  David,  78  Ind.  445,  41 
636.  Am.  Rep.  587  and  note;  Goodrich  v. 

1.  Commons  v.  Walters,  1  Port.  Hooper,  97  Mass.  1,  93  Am.  Dec.  49; 
(Ala.)  377,  27  Am.  Dec.  635;  Gustin  Posnett  v.  Marble,  62  Vt.  481,  20  Atl. 
V.  Evening  Press  Co.,  172  Mich.  311,  813,  22  A.  S.  R.  126,  11  L.R.A.  162. 
137  N.  W.  674,  Ann.  Cas.  1914D  95;  7.  Sheely   v.    Biggs,   2   Har.    &   J. 

Roberson    v.    Rochester    Folding-Box    (Md.)  363,  3  Am.  Dec.  552;  K v. 

Co.,  171  N.  Y.  538,  64  N.  E.  442,  89   H ,  20  Wis.  239,  91  Am.  Dec.  397; 

A.  S.  R.  828,  59  L.R.A.  478;  World  Arnold  v.  Ingram,.  151  Wis.  438,  138 

Pub.  Co.  V.  Mullen,  43  Neb.  126,  61  N.  W.  Ill,  Ann.  Cas.  1914C  976. 

N.  W.  108,  47  A.  S.  R.  737.  8.  Cobum  v.  Harwood,  Minor  (Ala.) 

2.  Adams  V.  Lawson,  17  Grat.  (Va.)  93,  12  Am.  Dec.  37;  Fitzpatrick  v. 
250,  94  Am.  Dec.  455.                           .  Age-Herald  Pub.  Co.,  184  Ala.  510,  63 

3.  Maynard  v.  Fireman's  Fund  Ins.  So.  980,  51  L.R.A.  (N.S.)  401;  Bearce 
Co.,  34  Cal.  48,  91  Am.  Dec.  672.  v.  Bass,  88  Me.  521,  34  Atl.  411,  51 
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tion  is  libelous  per  se,  the  court  is  confined  to  the  language  employed 
in  the  publication  and  cannot  look  to  the  innuendo  alleged  in  the 
petition.*  On  the  other  hand,  it  seems  that  the  innuendo  in  a  petition 
cannot  restrict  the  defense.  Where  an  alleged  libel  charged  seduction, 
adultery  and  abortion,  as  parts  of  a  continuous  transaction,  it  was  held 
that  the  plaintiff  could  not,  by  confining  the  innuendo  to  a  portion^ 
limit  the  defendant's  right  to  justify  it  as  an  entirety,  and  to  show  that 
the  plaintiff  had  no  reputation  that  could  have  been  injured  by  any 
part  of  it.**  The  innuendo  cannot  aver  a  fact,**  or  do  anything  more 
than  refer  back  to  some  facts  stated  in  the  inducement,  and  if  the 
inducement  is  wanting  the  deficiency  cannot  be  supplied  by  the  state- 
ment of  the  facts  in  the  innuendo.**  Moreover,  although  of  course  if 
the  words  used  are  ambiguous  or  equivocal,  the  innuendo  may  assign 
the  true  meaning  the  plaintiff  believes  them  to  bear,  if  the  words  alone, 
or  the  words  illuminated  by  circumstances  duly  pleaded,  are  not  de- 
famatory, the  innuendo  cannot  make  them  so ;  **  nor  is  it  competent  to 
aid  an  innuendo  by  the  opinions  of  witnesses.*^  An  innuendo  may 
be  rejected  as  surplusage  if  not  borne  out  by  the  words  alleged  to  be 
defamatory,**  or  if  the  words  are  actionable  per  se,**  or  if  the  innuendo 
is  clearly  not  needed,*'  or  if  there  is  an  untrue  claim  in  the  innuendo, 
and  the  words  themselves  are  capable  of  a  libelous  meaning.**  But 
there  is  authority  to  the  effect  tiiat,  although  an  innuendo  may  be 
rejected  as  surplusage  when  the  words  charged  are  actionable  per  se, 
if  the  use  of  the  innuendo  is  necessary  to  bring  out  the  latent,  injurious 
meaning  of  the  words  employed,  the  plaintiff  will  be  bound  to  abide 
by  his  own  construction  of  die  words  used,  the  innuendo  in  such  a 
case  becoming  a  part  of  the  cause  of  action  stated.**  Some  authorities 
have  laid  down  the  principle,  without  any  apparent  limitations,  that 
where  the  innuendo  in  an  action  for  libel  ascribes  a  certain  meaning 

A.  S.  R.  446  and  note;   Dickson  ▼.  S.  W.  564,  28  Ky.  L.   Rep.  794,   4 

State,  34  Tex.  Crim.  1,  28  S.  W.  815,  L.R.A.(N.S.)  560. 

30  S.  W.  807,  53  A,  S.  R.  6»4  and  14.  Pittsburgh,  etc.,  R.  Co.  v,  Mc- 

note.  Curdy,  114  Pa.  St.  554,  8  Atl.  230, 

Note :  8  Am.  Dec.  650.  60  Am.  Rep.  363. 

9.  Wofford  V.  Meeks,  129  Ala.  349,  15.  Ausman  v.  Veal,  10  Ind.  355,  71 
30  So.  625,  87  A.  S.  R.  66  and  note,  Am.  Dec.  331;  Gustin  v.  Evening  Press 
56  L.R.A.  214.  Co.,  172  Mich.  311,  137  N.  W.  674, 

10.  Bathrick   v.   Detroit  Post,  etc.,  Ann.  Cas.  1914D  95. 

Co.,  50  Mich.  629,  16  N.  W.  172,  45  16.  Callahan  v.  Ingram,  122  Mo.  355, 

Am.  Rep.  63.  26  S.  W.  1020,  43  A.  S.  R.  583. 

11.  Miles  V.  Vanhom,  17  Ind.  245,  17.  Hayes  v.  Press  Co.,  127  Pa.  St. 
79  Am.  Dec.  477.  642,  18  Atl.  331,  14  A.  S.  R.  874,  5 

12.  Watson  v.  Detroit  Journal  Co.,  L.R.A.  643. 

143  Mich.  430,  107  N.  W.  81,  8  Ann.       18.  Scofield  v.  Milwaukee  Free  Press 
Cas.  131,   5  L.R.A.(N.S.)    480.  Co.,  126  Wis.  81,  105  N.  W.  227,  2 

13.  Cooper  V.  Seavems,  81  Kan.  267,  L.R.A.(N.S.)    691. 

105  Pac.  509,  135  A.  S.  R.  359,  25       19.  Callahan  v.  Ingram,  122  Mo.  355, 
L-R.A.(N.S.)  517;  Feast  v.  Auer,  90    26  S.  W.  1020,  43  A.  S.  R.  583. 
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to  the  language  alleged  to  be  libelous,  the  plaintiiT  is  bound  thereby, 
and  if  on  the  construction  of  such  language  by  the  court  it  is  ascer- 
tained that  such  language  is  not  susceptible  of  the  meaning  ascribed, 
the  action  must  fail.*® 

152.  Construction  of  Innuendo. — The  question  as  to  whether  or  not 
an  innuendo  in  a  petition  in  an  action  for  libel  or  slander  is  fairly 
warranted  by  the  language  declared  on  is  for  the  court.*  The  court 
may  determine  as  matter  of  law  that  an  innuendo  seeking  to  give 
words  of  hidden  meaning  a  libelous  intent  is  forced  and  unnatural, 
and  that  therefore  no  libel  is  alleged,  notwithstanding  a  constitutional 
provision  to  the  effect  that  in  libel  suits  the  jury  shall,  under  the 
direction  of  the  court,  determine  the  law  and  the  facts.*  The  law  on 
this  question  has  been  otherwise  stated  as  follows:  The  truth  of  the 
innuendo  is  for  the  jury;  but  the  quality  of  an  alleged  libel,  as  it 
stands  on  the  record,  either  simply,  or  as  explained  by  averments  and 
innuendoes,  is  purely  a  question  of  law  for  the  court,  and  in  civil 
cases  it  is  bound  to  instruct  as  to  whether  or  not  the  publication  is 
libelous,  supposing  the  innuendoes  to  be  true.* 

Demurrer,  Plea,  Answer  and  Counterclaim 

153.  Demurrer. — A  demurrer  to  a  petition  in  an  action  for  libel 
or  slander  admits  the  allegation  that  the  defamatory  words  were  duly 
published,*  as  well  as  the  allegation  that  the  words  were  false  and 
uttered  with  malice,*  but  it  does  not  admit  any  inferences  of  fact, 
or  conclusions  of  law  which  may  chance  to  be  averred.  For  example, 
an  allegation  as  to  the  meaning  or  interpretation  of  the  words  alleged, 
or  an  allegation  that  there  was  want  of  probable  cause  for  the  insertion 
of  certain  defamatory  statements  in  a  pleading,  for  the  insertion  of 
which  the  action  has  been  instituted,  is  not  admitted  by  a  demurrer.* 
But  a  demurrer  to  a  petition  which  sets  out  ambiguous  language  as 
libelous,  explaining  its  meaning  by  innuendo  and  alleging  malice, 
has  been  held  to  admit  both  the  meaning  supplied  by  the  innuendo 
and  the  malice  charged.' 

20.  Labor  Review  Pub.  Co.  v.  Galli-       4.  Orband  v.   Kalamazoo  Tel.   Co., 
her,  153  Ala.  364,  45  So.  188,  15  Ann.   170  Mich.  387,  136  N.  W.  380,  -Ann. 
Gas.  674;   Smith  Bros.  v.  Agee,  178   Cas.  1914A  1124. 
Ala.  627,  59  So.  647,  Ann.  Cas.  1915B       5.  Gustin  v.  Evening  Press  Co.,  172 
129  Mich.  311,  137  N.  W.  674,  Ann.  Cas. 

1.  Brinsfield    v.    Howeth,    107   Md.   1914D  95. 

278,  68  Atl.  566,  24  L.R.A.(N.S.)  583.       6.  Crockett     v.     McLanahan,     109 

2.  Diener  v.  Star-Chronicle  Pub.  Co.,   Tenn.  517,  72  S.  W.  950,  61  L.R.A. 
230  Mo.  613, 132  S.  W.  1143,  33  L.R.A.   914. 

(N  S  )   216.  7.  Belknap  v.  Ball,  83  Mich.  583,  47 

3.  CoUins  V.  Dispatch  Pub.  Co.,  152  N.  W.  674,  21-  A.  S.  R.  622,  11  L.R.A. 

Pa.  St.  187,  25  Atl.  546,  34  A.  S.  R.    72. 

636. 
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154.  Defenses  Available  under  General  Issue. — Under  the  general 
issue  in  an  action  for  libel  or  slander,  it  has  been  held  that  the 
defendant  may  prove  anything  short  of  a  justification  which  does 
not  necessarily  imply  or  tend  to  prove  the  truth  of  the  charge>  but 
rebuts  the  presumption  of  maUce.^  Thus,  it  has  been  decid^  that 
the  fact  that  the  only  publication  made  was  confidential  and  on  a 
justifiable  occasion  is  admissible  under  the  general  issue.*  A  defense 
negativing  intention;  such  as  insanity,  may  also  be  shown  under  the 
general  issue  in  an  action  for  slander.^^  Likewise,  it  has  been  held 
permissible  to  show  the  occasion  on  which  the  words  were  spoken  and 
the  conduct  of  the  plaintifiF  inducing  them,**  or  the  relation  in  which 
the  words  were  used.** 

155.  Necessity  of  Special  Plea  in  Setting  up  Truth  as  Defense. — 

As  a  general  rule  the  defense  of  truth  must  be  specially  pleaded,  and 

cannot  be  shown  under  a  plea  of  the  general  issue,**  except  for  the 

purpose  of  rebutting  the  presumption  of  malice,**  and  in  mitigation 

of  damages.**    But  it  has  been  held  that  the  truth  of  a  communication 

is  merely  contradiction  of  an  essential  part  of  the  plaintiff's  case  where 

the  communication  is  privileged,  and  hence,  in  such  cases,  proof 

thereof  may  be  introduced  under  the  general  issue  without  resort  to 

a  special  plea.**     Moreover,  where  the  plaintiff,  for  the  purpose  of 

showing  malice,  proves  the  utterance  of  words  not  alleged  in  the 

petition,  the  defendant  may  then  prove  the  truth  of  these  matters 

^oder  a  general  denial,  or  may  offer  evidence  showing  conduct  of  the 

plaintiff  which  would  excuse  or  justify  the  language,*' 

156.  Sufficiency  of  Plea  of  Justification. — ^A  plea  of  justification  in 
an  action  for  libel  or  slander  requires  great  certainty  of  averment, 

8.  Worxnonth  v.  Cramer,  3  Wend,   in  trath  as  mitigation  of  damages,  see 
(N.  Y.)  395,  20  Ahl  Dec.  706;  Gilman  supra,  par.  69,  and  infra,  par.  208. 

V.  Lowell,  8  Wend.   (N.  Y.)   573,  24       14.  Remington  v.  Congdon,  2  Pick. 
Am.  Dec.  96.    And  see  infra,  par.  159.    (Mass.)   310,  13  Am.  Dec.  43L 

9.  Hart  v.  Reed,  1  B.  Men.   (Ky.)       Note:  11  Am.  Deo.  131. 

ICC,  35  Am.  Dec.  179.  16.  Hnson  v.  Dale,  19  Mich.  17,  2 

10.  Yeates  v.  Reed,  4  Blackf.  (Ind.)  Am.  Rep.  66.    But  compare  Bailey  v. 
463,  32  Am.  Dec.  43.  Hyde,  3  Conn.  463,  8  Am.  Dec  202 

11.  Bradley    v.    Heath,    12    Pick,  and  note,  whereia  it  is  held  that  the 
(Mass.)  163,  22  Am.  Dec.  418.  defendant  in  an  action  of  slander,  un- 

12.  Brite  v.  Gill,  2  T.  B.  Mon.  (Ky.)  der  the  general  issue,  cannot  give  evi- 
65,  15  Am.  Dec.  122.  dence  of  the  truth  of  the  words  used 

13.  Shealian  v.  Collins,  20  HI.  325,  to  mitigate  the  damages,  although  evi- 
71  Am.  Dec.  271$  Alderman  v.  French,  dence  is  admissible  in  mitigation  to 
1  Pick.  (Mass.)  1,  11  Am.  Dec.  114  prove  facts  that  would  afford  ground 
and  note;  Gilman  v.  Lowell,  8  Wend,  for  suspecting,  though  not  actually 
(N.  Y.)  573,  24  Am.  Dee.  96;  Wil-  proving,  the  guilt  of  the  plaintiff, 
hams  Printing  Co.  v.  Saunders,  113  16.  Edwards  v.  Chandler,  14  Mich. 
Va.  156,  73  S.  E.  472,  Ann.  Cas.  1913E  471,  90  Am.  Dec.  249. 

693  and  note.     For  a  discussion   of       17.  Conrad  v.  Roberts,  95  Kan.  180, 
truth  as  a  defense  and  .truth  or  belief   147  Pac.  795,  ?i.R.A.1916E  131. 
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and  must  justify  the  sting  of  the  very  charge  alleged.  It  is  not  per- 
missible to  set  up  a  charge  of  the  same  general  nature,  but  distinct  as 
to  the  particular  subject.*®  The  justification  must  be  as  broad  as  the 
charge,**  As  a  general  rule,  it  is  insufficient  to  allege  merely  that 
the  words  spoken  are  true ;  the  defendant  must  allege  the  facts  which 
go  to  prove  the  truth  of  the  charge. *•  Even  where  notice  of  justifica- 
tion is  substituted  by  statute  for  a  special  plea,  it  is  held  that  such 
notice  must  contain  all  the  facts  necessary  to  constitute  a  good  special 
plea.*  A  plea  of  justification  which  does  not  set  up  the  particulars 
intended  to  be  relied  on  as  a  defense  entitles  the  plaintiff  to  a  bill 
of  particulars  in  order  that  he  may  make  due  preparation  to  support 
his  action.*  Where,  however,  the  alleged  defamatory  charge  is  specific, 
it  has  been  said  that  the  plea  need  only  allege  the  truth  of  the  charge.^ 
This  is  because  the  charge,  as  made  by  the  plaintiff's  declaration, 
shows  the  precise  facts  of  which  he  has  been  accused,  and  the  plea 
affirms  the  existence  of  such  facts,  and  the  two,  taken  together,  inform 
the  i)laintiff  as  fully  as  any  pleading  can  of  the  acts  which  will  be 
sought  to  be  proved  against  him.*  A  plea  of  justification  must  justify 
the  charge  in  the  sense  in  which  it  was  m^ide  and  intended.  Hence, 
if  by  innuendo  the  words  are  explained  or  shown  to  have  been  used 
and  understood  in  a  particular  manner,  the  plea  in  justification  is 
not  sufficient  if  it  merely  avers  the  truth  of  the  words  spoken,  without 
also  showing  that  they  were  true  in  the  sense  ascribed  to  them  in  the 
declaration.*  Where  the  plaintiff's  name  is  not  stated  in  connection 
with  a  libel,  a  plea  of  justification  is  not  sufficient  where  it  merely 
alleges  the  truth  of  the  statement;  it  must  also  allege  that  it  was 
true  as  to  the  plaintiff.*  But  the  plea  need  not  justify  the  colloquium. 
It  is  sufiicient  to  justify  the  words  as  charged  in  the  declaration.' 

18.  Dowie  V.  Priddle,  216  111.  563,   Stuart,  1  T.  R.  748,  1  Rev.  Rdp.  392, 
75  N.  E.  243,  3  Ann.  Cas.  526  and  9  Eng.  Rul.  Cas.  98  and  note, 
note;  Bourreseau  v.  Detroit  Evening       1.  Nott  v.  Stoddard,  38  Vt  25,  88 
Journal  Co.,  63  Mich.  425,  30  N.  W.  Am.  Dec.  633. 

376,  6  A.  S.  R.  320;  Bodine  v.  Times-  2.  Notes:  Ann.  Cas.  1915C  1268;  9 
Journal  Pub.  Co.,  26  Okla.  135,  110   Eng.  Rul.  Cas    llo 

Pac.  1096,  31  L.R.A.(N.S.)  147.  xt^^^oTq  Va^     r   '  ^ir  ' 

19.  Rutherford     v.     Paddock,     180   ^\f ;  ^%^  ^°^- ^"^'i^^^^^^ 

\r        ocn    ao  XT    T?    qqi    m    \    Q    T?        Notes:    21   L.U.A.   50/;    31   Li.K.A. 

Mass.  289,  62  N.  E.  381,  91  A.  S.  R.  ^^ ^  ^  ^3^.  ^^  l.R.A.(N.S.)  1042. 
282  and  note.  4    j^^^^.  g^  j^    g    ^    297. 

^otes:   21   L.R.A.   502;   31   L.R.A.       5   ^  ^^  ^    Stoddard,  38  Vt.  25,  88 

(N.S.)  138;  50  L.R.A.(N.S.)   1042.  ^^,^  Dec.  633. 

20.  Krulic  v.  Petcoff,  122  Minn.  517,  >^otes:  91  A.  S.  R.  295;  21  L.R.A. 
142  N.  W.  897,  Ann.  Cas.  1914D  1056;  50(j;  3I  L.R.A. (N.S.)  140;  50  L.R.A. 
Atteberry  v.  Powell,  29  Mo.  429,  77  (N.S.)  1043. 

Am.  Dec.  579;  Paxton  v.  Woodward,       6.  Note:  31  L.R.A. (N.S.)  141. 
31  Mont.  195,  78  Pac.  215,  107  A.  S.       7.  Nott  v.  Stoddard,  38  Vt.  25,  88 
R.  416,  3  Ann.  Cas.  546;  J 'Anson  v.   Am.  Dec.  633. 
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157.  Partial  Justification. — The  question  whether  there  may  be  a 
paxtial  justification  of  a  libel  or  slander,  or,  in  other  words,  whether 
the  defendant  may,  under  a  plea  of  justification,  show  that  the  alleged 
defamatory  matter  was  partially  true,  may  be  considered  with  ref- 
erence, first,  to  those  cases  in  which  the  defendant  admits  or  is  shown 
to  have  been  responsible  for  or  guilty  of  publishing  part  only  of 
such  matter,  and  seeks  to  justify  with  respect  to  such  part,  and, 
secondly,  to  cases  in  which,  though  he  published  or  uttered  all  the 
alleged  libelous  words,  he  wishes  to  undertake  to  prove  part  only  of 
them  to  be  true.  In  cases  of  the  first  class,  there  is  no  doubt  but  that 
he  need  not  justify  to  any  divisible  part  of  the  libel  or  slander  of 
which  he  was  not  guilty,  but  may  deny  the  publication  of  the.  words 
for  whose  publication  he  is  not  in  fault,  and  as  to  the  balance,  may 
justify  by  showing  that  it  was  true.*  If,  on  the  other  hand,  a  defend- 
ant was  guilty  of  publishing  the  whole  of  alleged  defamatory  matter, 
he  cannot  justify  by  showing  that  some  part,  though  divisible  from 
the  rest,  was  true.* 

158.  Plea  of  Privilege. — According  to  some  authorities,  the  issue 
of  privileged  communication  is  not  raised  in  an  action  for  slander 
by  a  general  denial,  but  must  be  specially  pleaded,*®  unless  the  fact 
of  privilege  is  affirmatively  alleged  in  the  petition.**  There  is,  how- 
ever, authority  to  the  effect  that  in  an  action  for  libel  the  defendant 
may,  under  a  general  denial,  avail  himself  of  the  defense  that  the 
article  complained  of  is  a  privileged  communication,**  though  a 
special  plea  may  properly  be  interposed.**  If  the  plea  shows  that 
the  occasion  on  which  the  words  were  spoken  was  privileged,  it  is 
not  insufficient  because  it  fails  to  show  that  the  words  were  spoken 
under  such  circumstances  as  to  make  them  privileged.**  When  the 
defendant  pleads  that  the  words  spoken  were  privileged,  he  may  deny 
that  they  were  spoken  maliciously  and  set  out  the  exact  language 
used  by  him,  although  it  may  not  be  identical  with  that  charged 
in  the  petition ;  but  it  must  be  so  nearly  similar  to  it,  and  admit  enough 
of  the  language  charged,  to  maintain  an  action.**  And  it  has  been 
held  that  the  defendant  in  an  action  of  libel  cannot  claim  the  pro- 
tection of  an  absolute  or  qualified  privilege  where  he  fails  to  plead 
justification,  but  if  he  has  pleaded  good  faith  and  a  lack  of  actual 

8.  Amott    V.    Standard    Aas'n,    57  593,  13  S.  E.  168,  23  A.  S.  R.  73. 
Conn.  SQy  17  Atl.  361,  3  L.R.A.  69;  12.  Anderson  v.   Cowles,  72  Conn. 
Nott  V.  Stoddard,  38  Vt  25,  88  Am.  335,  44  Atl.  477,  77  A.  S.  R.  310. 
Dec.  633.  13.  Shadden  v.  McElwee,  86  Tenn. 

9.  Note :  91  A.  S.  R.  290.  146,  5  S.  W.  602,  6  A.  S.  R.  82L 

10.  Hess  V.   Sparks,  44  Kan.  465,       14.  Jones  v.  Forehand,  89  Ga.  520, 
24  Pac.  979,  21  A.  S.  R.  300;  Hyatt   16  S.  E.  262,  32  A.  S.  R.  81. 

V.  Lindner,  133  La.  614,  63  So.  241,       15.  Edwards  v.  Kevil,  133  Ky.  392, 
48  L.R.A.(N.S.)  256.  IIS  S.  W.  273,  134  A.  S.  R.  463,  2S 

11.  Gudger  v.  Penland,  108  N.  C.    L.R.A.(N.S.)   551. 
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malicO;  it  is  open  to  him  to  offer  testimony  to  that  effect  in  mitigation 
of  damages,  as  well  as  other  testimony  tending  to  mitigate  the  dam- 
ages.** According  to  some  decisions,  a  plea  of  privilege  must  confess, 
without  condition,  the  utterance  of  so  much  of  the  words  charged  as 
would  support  the  cause  of  action.*^  But  on  the  other  hand,  in 
some  jurisdictions,  the  speaking  of  the  words  need  not  be  expressly 
admitted  to  the  plea  of  privilege,  but  may  be  admitted  hypo- 
thetically.*® 

159.  Pleading  Matters  in  Mitigation. — At  common  law,  matters  in 
mitigation  of  damages  in  actions  for  libel  or  slander  were  admissible 
in  evidence  under  the  general  issue,  provided  that  the  mitigating 
circumstances  did  not  amount  to  a  justification  of  the  charge,**  al- 
though notice  of  an  intention  to  offer  such  evidence  was  required  in 
some  cases.*^  The  reason  for  the  rule  was  that  such  matters  could 
not  be  pleaded  specially,  as  they  did  not  constitute  a  defense  but 
merely  affected  the  amoimt  of  the  recovery.*  E\ddence  in  mitigation 
has  been  held  admissible  notwithstanding  a  plea  of  justification.* 
However,  in  many  jurisdictions,  there  have  been  enacted  statutes 
which  permit  a  defendant  to  plead  specially  matters  in  mitigation.* 
The  defendant,  in  some  states,  may  plead  both  a  general  denial  and 
matters  in  mitigation,  or  he  may  plead  both  justification  and  mitigatr 
ing  circumstances.*  Under  such  statutes,  it  has  been  held  not  admis- 
sible to  prove  mitigating  circumstances  under  a  plea  of  justification,* 
nor  in  any  event,  unless  the  mitigating  circumstances  are  pleaded.* 
When  mitigating  circumstances  are  pleaded,  it  has  been  held  that 
the  pleader  should  state  that  they  are  in  mitigation  of  damages,  or 
otherwise  the  court  is  warranted  in  striking  them  out  as  not  amount- 
ing to  an  answer.^  On  the  other  hand,  there  is  authority  to  the 
effect  that  the  fact  that  mitigating  circumstances  are  pleaded  as  a 


16.  Logan  v.  Hodges,  146  N.  C.  38,       Note:  10  Ann.  Cas.  221. 

59  S.  E.  349,  14  Ann.  Cas.  103.  3.  Graver  v.  Norton,  114  la.  46,  86 

17.  Smith  Bros.  v.  Agee,  178  Ala.  N.  W.  54,  89  A.  S.  R.  346;  Wood  v. 
627,  59  So.  647,  Ann.  Cas.  1915B  129.   Custer,  86  Ivan.  387,  121  Pac  355,  38 

18.  Jones  v.  Forehand,  89  Ga.  520,  L.B.A.(N.S.)    1176;  Wrege  v.  Jones, 
16  S.  E.  262,  32  A.  S.  R.  81.  13  N.  D.  2C7,  100  N.  W.  705,  112 

19.  Dodge  V.  Oilman,  122  Minn.  177,  A.  S.  R.  679,  3  Ann.  Cas.  482. 
142  N.  W.  147,  Ann.  Cas.  1914D  894       4.  Note:  10  Ann.  Cas.  22L 

and  note,  47  L.R.A.(N.S.)  1098  and  5.  Fenstermaker  v.  Tribune  Pub. 
note;  Wormouth  v.  Cramer,  3  Wend.  Co.,  12  Utali  439,  43  Pac.  112, 13  Utah 
(N.  Y.)  395,  20  Am.  Dec.  706.  For  532,  45  Pac.  1097,  35  L.R.A.  611. 
a  general  consideration  of  those  mat-  6.  Craver  v.  Norton,  114  la.  46,  86 
ters  which  go  to  mitigate  damages,  see  N.  W.  54,  89  A.  S.  R.  346;  Dom  v. 
infra,  par.  207  et  seq.  Cooper,  139  la.  742,  117  N.  W.  1,  118 

20.  Treat  v.  Browning,  4  Conn.  408,  N.  W.  35,  16  Ann.  Cas.  744. 

10  Am.  Dec.  156.  Notes :  10  Ann.  Cas.  221 ;  Ann.  Cas. 

1.  Note:  10  Ann.  Cas.  219.  1914D  897. 

2.  Morebead   v.   Jones,   2   B.   Mon.       7.  Atteberry  v.  Powell,  29  Mo.  429, 
(Ky.)  210,  30  Am.  Dec.  600.  77  Am.  Dec.  579. 
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complete  defense  does  not  prevent  their  use  in  mitigation  of  dam- 
ages, under  a  statute  providing  that  the  defendant  may  allege  any 
initigating  circumstances  to  reduce  the  amount  of  damages.^ 

160.  Joinder  of  Defenses. — In  some  jurisdictions  it  is  held  that  a 

defendant  in  an  action  for  libel  or  slander  may  plead  both  the  general 

issue  or  general  denial  and  justification,*  but  in  others  it  is  held  that 

such  defenses,  being  inconsistent,  cannot  be  joined,^^  and  that  the 

defendant  may  be  compelled  to  elect  between  a  denial  of  the  truth 

of  the  words  and  an  averment  of  their  truth.^*    It  has  been  held  that 

&  plea  of  the  general  issue  and  privilege  may  be  joined,^*  and  that 

the  defense  of  privilege  is  not  inconsistent  with  that  of  truth.**    By 

statute,  in  some  jurisdictions,  the  defendant  may  answer  by  way  of 

justification  and  mitigation,  or  he  may  plead  mitigating  circumstances 

in  connection  with  a  general  denial.**    But  under  the  common  law 

system,  a  defendant  in  an  action  of  slander  cannot  plead  the  genersil 

issue  and  also  matters  amounting  to  the  genersil  issue.*^ 

161.  Cottnterclaim. — ^It  has  been  held  that  a  statute  permitting  a 

defendant  to  plead  as  a  counterclaim  a  cause  of  action  arising  out  of 

^e  contract  or  transaction  set  forth  in  the  complaint  as  the  founda- 

^hn  of  the  plaintiff's  claim  does  not  authorize  one  slander  to  be  set 

^P  as  a  counterclaim  against  another,  although  both  were  uttered  at 

^^e  same  time  and  place  as  a  part  of  the  same  conversation,  on  the 
S^und  that  each  slander  constitutes  a  separate  transaction.^* 

IX.  EviDBNca 

^^drrUssibUiiy  as  Determined  by  Usual  Rules  of  Evidencs 

^^2^  In  General. — ^The  rules  determining  the  admissibility  or  com^ 

^^^^rxay  of  evidence  in  civil  actions  generally*'  are  applicable  in 

^^^*^^    for  the  recovery  of  damages  for  libel  or  slander,  and  testimony 

Co  '     -^^^:>^ky  Mountain  News  Printing  13.  Billet  v.   Times-Democrat   Pnb. 

95fi  ^^^^^^^ridbom,  46  Colo.  440, 104  Pac  Co.,  107  La.  751,  32  So.  17,  68  L.R.A. 

9^    ^^     L.R.A.(N.S.)   891.  62. 

201 '    "*^  ^^tes:  91  A.  S.  R.  301;  48  L.R.A,  14.  Wrege  v.  Jones,  13  N.  D.  267, 

[q  100  N.  W.  705,  112  A.  S.  R.  679,  3 

(Ma  4     -^VJderman    v.    French,    1    Pick.  Ann.  Cas.  482. 

bertS^^  >     1,  11  Am.  Dec.   114;   Atte-  15.  Tatlow  v.  Jaquett,  1  Har.  (Del.) 

Deo^rc^^^.  Powell,  29  Mo.  429,  77  Am.  333,  26  Am.  Dec.  399. 

vr*    ^'«"«.  16.  Wrege  v.  Jones,  13  N.  D.  267, 

20X        ^^^-  91  A.  8.  R.  301;  48  L.RJl  100  N.  W.  705.  112  A.  S.  R.  679,  3 

^*^  Ann.  Caa.  482.     Generally  as  to  the 

^7  ^*   ^^Lane  v.  Brj^ant,  100  Ky.  138,  propriety,  manner  and  sufficiency  of 

-^^*     vV.  584,  36  L.RA.  709.  pleading  counterclaim,  see  Set-off  and 

^^  ^-     O"ones  V.  Forehand,  89  Ga.  520,  Counterclaim. 

^    ^  -    ^.  262,  32  A.  S.  R.  81 ;  Conrad  17.  Se^  Evidence,  voL  10,  p.  925 

u  ^^.^erts,  95  Kan.  180,  147  Pac.  795,  et  seq. ;  Witnesses. 
^"^•^•1915E  131. 
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in  such  ax^tions  is  properly  rejected  which  contravenes  the  fundamental 
rule  that  evidence  shtJl  be  confined  to  the  issues.^®  Thus  it  has  been 
held  that  one  suing  for  slander  in  being  charged  by  another  with 
setting  fire  to  his  building  cannot  be  permitted  to  testify  that  he 
never  made  threats  to  burn  the  building,  for  the  purpose  of  contra- 
dicting witnesses  who  have  testified  that  they  communicated  to  the 
defendant,  before  the  fire,  the  fact  that  they  had  heard  the  plaintiflF 
make  such  threats.  Such  evidence  would  inject  into  the  case  a  ques- 
tion of  veracity  which  would  throw  no  light  on  the  issue  to  be  tried. *• 
When  in  an  action  for  slander  the  occasion  on  which  the  words  in 
question  were  spoken  is  pleaded  as  privileged,  all  facts  calculated  to 
throw  light  upon  the  true  character  of  the  occasion  are  admissible 
in  evidence,  but  the  defendant  cannot  testify  that  the  communication 
alleged  was  privileged.  This  is  a  question  of  law  arising  from  the 
occasion  and  the  relation  of  the  parties.*®  In  accordance  with  the 
general  rule  as  to  the  inadmissibility  of  hearsay  evidence,^  it  has  been 
held  that  declarations  of  workmen  to  their  superintendent,  on  quit- 
ting employment,  that  a  certain  physician  had  told  them  the  silk 
on  which  they  were  working  contained  arsenic  enough  to  make  their 
work  dangerous,  have  been  held  not  admissible  in  evidence  against 
the  physician  in  an  action  against  him  by  the  employer  for  slander,  on 
the  ground  that,  as  to  what  the  physician  really  said,  such  testimony  is 
mere  hearsay.*  It  is  the  generally  accepted  rule  that  in  an  action 
for  libel  or  slander  the  opinion  of  a  witness  as  to  the  effect  upon 
the  plaintiff  of  the  words  complained  of  is  inadmissible,'  and  it  has 
been  held  that  testimony  of  witnesses  as  to  the  general  effect  in  com- 
mercial circles  upon  the  credit  of  a  person  of  a  rating  by  a  commercial 
agency  is  inadmissible,  being  only  the  opinion  of  the  witnesses  about 
a  matter  that  the  jury  are  capable  of  judging.*  It  has  been  decided, 
however,  that  in  an  action  for  libel  in  publishing  the  picture  of  the 
plaintiff,  with  his  forged  recommendation  of  a  certain  patent  medi- 
cine, the  jury  may  hear  proof  of  all  facts  which  will  enable  them 
intelligently  to  understand  the  impression  which  the  publication 
would  reasonably  make  on  the  plaintiff's  acquaintances  or  on  the  public 
generally.*  In  actions  of  libel  or  slander  the  plaintiff's  general  char- 
acter is  involved,  and  consequently  evidence  as  to  such  character 


18.  Stow  V.  Converse,  3  Conn.  325,  359,  24  N.  E.  208,  6  L.R.A.  724. 

8  Am.  Dec.  189.  3.  Linehan  v.  Nelson,  197  N.  Y.  482, 

19.  Edwards  v.  Kevil,  133  Ky.  392,  90  N.  E.  1114,  18  Ann.  Cas.  831,  35 
118  S.  W.  273,  134  A.  S.  R.  463,  28  L.R.A.(N.S.)    1119  and  note. 
L.R.A.(N.S.)    551.  4.  Bradstreet   Co.   v.   Gill,  72  Tex. 

20.  Jones  v.  Forehand,  89  Ga.  520,  115,  9  S.  W.  753,  13  A.  S.  R.  768,  2 
16  S.  E.  2(;2,  32  A.  S.  R.  81.  L.R.A.  405. 

1.  See  Evidence,  vol.  10,^  p.  958  et  5.  Foster-Milbum  Co.  v.  Chinn,  134 
Beq.  Ky.  424,  120  S.  W.  364,  135  A.  S.  R. 

2.  Elmer   v.    Fessenden,   151   Mass.  417,  34  L.R.A. (N.S.)  1137. 
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may  be  offered  on  either  side,*  but  the  character  of  a  stranger  cannot 
be   imp)licated  in  a  controversy  inter  alios.^    Thus,  it  has  been  held 
that  1:1 18  moral  or  intellectual  character  of  the  person  in  whose  hear- 
ing   i^T-ords  are  spoken  is  immaterial  on  the  question  of  damages  in 
an    action  for  slander.®    The  general  rules  of  evidence  in  reference 
to    pri^nleged  communications  between  husband  and  wife*  apply  to 
actions  for  libel  sind  slander.**    It  was  at  one  time  held  by  some  courts 
tliat  when  husband  and  wife  are  by  statute  excluded  as  witnesses  for 
or  against  each  other,  in  an  action  against  them  for  slanderous  words 
spolcon  by  the  wife,  she  is  a  competent  witness  in  her  own  behalf, 
axid.    ]::l6  is  a  competent  witness  in  his  own  behalf,**  but  this  view 
has  l>^en  since  overruled  in  so  far  as  it  allows  the  husband  to  testify 
iix  siioli  a  case.**    Letters  declining  to  deal  with  one  because  his  name 
is  on   the  black  list,  written  after  the  beginning  of  an  action  for  dam- 
ages   for  placing  it  there,  are  proper  evidence  in  the  action  since  all 
damn<2jes  must  be  included  in  one  recovery.** 

1^3.  Evidence  as  to  Publication  and  Circulation  by  Defendant. — 
It   is    not  competent  to  prove  the  wide  and  general  circulation  of  a 
libel    for  the  purpose  of  proving  that  the  defendant  was  responsible 
for   tiK}  same,**  and  while  a  letter  stating  that  the  writer  had  heard 
of  a  slanderous  report  is  admissible  in  evidence,  to  prove  the  circula- 
tion   of  the  report,  and  may  be  read  for  that  purpose,  the  hand- 
wiitin.g  of  the  person  being  proved,  it  is  not  admissible  to  prove  that 
the  defendant  had  propagated  the  report.**    Newspaper  articles  pur- 
porting to  state  what  the  defendant  said,  but  for  which  he  is  not  respon- 
sible, iave  been  held  inadmissible  against  the  defendant.**    In  accord- 
ance   with  the  general  rules  as  to  the  use  in  evidence  of  admissions 
and  declarations,*^  the  admissions  of  the  defendant  that  he  had  pub- 
lished, the  libel  in  question  may  be  offered  in  evidence,**  and  the 
statements  of  the  manager  of  a  corporation  are  admissible  against 

.^-  ^MTcQee  v.  Sodusky,  6  J.  J.  Marah.  v.  Keen,  40  Ind.  197. 

^.^y-)     185,  20  Am.  Dec.  251;  Bath-  12.  Note:  30  L.R.A.  529. 

pck  V.  Detroit  Post,  etc.,  Co.,  50  Mich.  13.  Weston  v.  Bamicoat,  175  Mass. 

2^'    16    i;r.  w.  172,  45  Am.  Rep.  63.  454,  56  N.  E.  619,  49  L.R.A.  612. 

^^f    se^    infra,  par.   173.     Generally  14.  Bigley  v.  National  FideUty,  etc., 

^    u    ^^^  admissibiUty  of  evidence  as  Co.,  94  Neb.  813,  144  N.  W.  810,  50 

^^®*^«u^a,cter,  see  Evidence,  vol.  10,  p.  L.R.A.(N.S.)  1040. 


/t/*   ^oQee  V.  Sodnsky,  5  J.  J.  Marsh.    (Va.)   167,  1  Am.  Dec.  479 

^^y->     X85,  20  Am.  Dec.  251.  16.  Carpenter  v.  Ashley,   148   Cal. 


7     Tpir*^^-        _  _  __  -J-^'  Schwartz  v.   Thomas,  2  Wash. 

/|^'    ^U^ffiU  V.  Van  Deusen,  15  Gray  422,  83  Pac.  444,  7  Ann.   Cas.  601. 

•9^*^     485,  77  Am.  Dec.  377.  17.  See  Admissions  and  Declaba- 

ib  ^^?  Witnesses.  tions,  vol.  1,  p.  467  et  seq. 

TTo    '^-Qitchcock   V.   Moore,   70   Mich.  18.  Respublica  v.   Davis,   3   Yeates 

11      T    N.  W.  914,  14  A.  S.  R.  474.  fPa.)  128,  2  Am.  Dec.  366;  Posnett  v. 

S  a"^  -^^ousler  v.  Harding,  33  Ind.  176,  Marble,  62  Vt.  481,  20  Atl.  813,  22 

'*^-  Itep.  195,  overruled  by  Bonham  A.  S.  R.  126,  11  L.R.A.  162. 
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it  to  show  that  it  authorized  the  publication  of  a  libel.^*  According 
to  some  decisions,  where  the  defendant  pleaded  the  general  issue,  and 
also  a  special  plea  in  justification,  admitting  the  speaking  of  the 
words,  and  the  latter  plea  was  adjudged  bad  on  demurrer,  such  spe- 
cial plea  is  admissible  in  evidence,  under  the  general  issue,  to  prove 
the  speaking.**  There  is,  however,  authority  to  the  contrary,  based 
on  the  ground  that  each  plea  is  distinct  from  and  independent  of 
the  other.^  In  an  action  for  defamatory  words  written  and  published 
in  filing  cross-interrogatories,  the  fact  that  the  cross-interrogatories, 
signed  by  the  defendant  in  his  own  handwriting,  were  found  in  the 
clerk's  office  is  evidence  so  conducing  to  show  publication  as  to  admit 
them  in  evidence.*  In  the  case  of  a  libel  appearing  in  a  newspaper, 
the  jury  may  be  authorized  to  infer  that  two  newspapers  were  pub- 
lished by  the  same  person,  from  a  comparison  of  the  types  and  other 
devices  of  two  newspapers,  one  of  which  is  clearly  proved  to  have 
been  published  by  the  defendant.*  Evidence  that  the  defendant  cor- 
poration kept  posted,  in  a  conspicuous  place  for  forty  days,  a  libel 
directed  against  the  plaintiff  may  be  shown  to  establish  the  fact  that 
the  defendant  authorized  and  ratified  the  publication.* 

164.  Evidence  that  Plaintiff  Is  Person  to  Whom  Defamatory  State- 
ment Refers. — ^Where  a  libel  does  not  name  the  plaintiff,  he  may  give 
evidence  of  all  the  surrounding  circumstances  and  other  extraneous 
facts  which  will  explain  and  point  out  the  person  to  whom  the  allu- 
sion applies.  Thus,  it  has  been  held  that  it  is  proper  to  produce 
evidence  showing  the  relations  existing  between  the  plaintiff  and  the 
author  of  the  alleged  libel,  for  the  purpose  of  proving  that  the  plain- 
tiff was  the  person  referred  to,  when  his  name  does  not  appear  in  the 
article  and  the  defendant  does  not  admit  that  he  is  the  one  referred 
to.*  So  a  subsequent  publication  by  the  defendant,  in  which  the  plain- 
tiff's name  is  mentioned,  may  be  introduced  in  evidence  to  show  that 
the  former  publication  referred  to  the  plaintiff,*  and  this  is  especially 
true  when  the  subsequent  publication  refers  to  the  former  one.'  The 
courts  differ  as  to  whether  witnesses  may  be  permitted  to  testify  that 
in  their  opinion  or  understanding  the  plaintiff  is  the  person  to  whom 
the  defamatory  statement  refers;  some  rejecting  such  testimony  as 

19.  Pattison  v.  Gulf  Bag  Co.,  116  Mass.  513,  20  N.  E.  109,  12  A.  S.  R. 
La.  963,  41  So.  224,  114  A.  S.  R.  570.  583. 

20.  Alderman    v.    French,    1    Pick.  5.  Dcnnison  v.  Daily  News  Pub.  Co., 
(Mass.)  1,  11  Am.  Dec.  114  and  note.  82  Neb.  675, 118  N.  W.  568,  23  L.R.A. 

1.  Note:  11  Am.  Dec.  129.  (N.S.)   362. 

2.  Lawson  v.   Hicks,  38   Ala.   279,  6.  Russell  v.  Kelly,  44  Cal.  641,  13 
81  Am.  Dec  49.  Am.  Rep.  169. 

3.  McCorkle  v.  Binns,  5  Bin.  (Pa.)  7.  Knapp  v.  Fuller,  55  Vt.  311,  45 
340,  6  Am.  Dec.  420  and  note.  Am.  Rep.  618. 

4.  Fogg  V.  Boston,  etc.,  Corp.,  148 
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opinion  evidence,  and  a  question  exclusively  for  the  jury.*     Thus, 
it  lias  been  held  that  the  editor  of  the  defendant's  paper,  in  which 
the  alleged  libel  was  published,  should  not  be  required,  upon  objec- 
tion,  to  testify  as  to  whom  he  considered  and  supposed  the  article 
referred.*    Other  courts,  however,  regard  such  evidence  as  a  neces- 
sary exception  to  the  rule  against  opinion  evidence.    The  view  favor- 
ing  its  admissibility*  appears  to  be  based  upon  a  tolerated  practice 
of  interrogating  a  witness  as  to  his  understanding  of  the  application 
of  the  defamatory  publication  without  calling  for  a  statement  in  detail 
of  the  facts  and  circumstances  on  which  such  understanding  is  based, 
leaving  these  to  be  drawn  out,  if  desired,  on  cross-examination.^^    In 
accordance  with  this  view  it  has  been  held  that  in  an  action  for  a 
libel  in  which  the  name  of  the  plaintiff  is  not  mentioned,  the  plain- 
tiff  naay,  for  the  purpose  of  proving  that  the  libel  referred  to  him, 
introduce  witnesses  to  testify  that  they  knew  the  parties  and  were 
f&Txiiliar  with  the  relations  existing  between  them  immediately  prior 
to  and  at  the  time  of  the  publication,  and  that  on  reading  the  pub- 
lication they  understood  the  plaintiff  to  be  the  person  referred  to.*^ 
So  also,  when  the  words  are  ambiguous  as  to  the  person  intended, 
and  their  application  doubtful,  it  has  been  held  that  persons  who  read 
^e  libel,  and  who  are  acquainted  with  the  parties  and  circumstances, 
^ay  state  their  judgment  and  understanding  as  to  whom  the  libelous 
charges  referred  to.**    Even  where  the  view  prevails  that  the  opinion 
^f  witnesses  is  inadmissible  witnesses  may  be  asked  if  they  know  to 
^hom  an  article  applies,  and  may  state  the  facts  and  circumstances 
^bich  show  who  was  pointed  out  by  the  publication.** 

165.  Meaning  of  Words. — ^The  entire  publication  or  conversation 
^ay  be  shown,  in  an  action  for  libel  or  slander,  for  the  purpose  of 
determining  the  meaning  of  that  portion  of  the  utterance  of  the 
defendant  for  which  the  action  has  been  instituted,  so  long  as  the 
whole  constitutes  but  part  of  the  same  transaction,  and  leads  up  to 
the  words  alleged  to  be  actionable.**  Thus,  other  parts  of  a  pam- 
phlet alleged  to  be  libelous  in  certain  paragraphs  may  be  read  in  evi- 
dence by  the  defendant  to  explain  the  paragraphs  upon  which  the 
action  is  founded.**  But  two  articles  cannot  be  coupled  to  ascertain 
if  one  of  them  is  libelous  or  not,  the  articles  not  being  published  in 

8.  Van  Vechten  v.  Hopkins,  6  Johns.       12.  State  v.  Mason,  26  Ore.  273,  38 
(N.  Y.)  211,  4  Am.  Dec.  339.  Pac.  130,  46  A.  S.  R.  629,  26  L.R.A. 

Note:  48  L.R.A.(N.S.)  367.  779. 

9.  Dennison  v.  Daily  News  Pub.  Co.,       13.  Note:  48  L.R.A.(N.S.)  364. 

82  Neb.  676, 118  N.  W.  568,  23  L.R.A.       14.  Newman  v.  Stein,  75  Mich.  402, 
(N.S.)  362.  42  N.  W.  956,  13  A.  S.  R.  447  and 

10.  Miller  v.  Butler,  6  Cush.  (Mass.)    note. 

71,  52  Am.  Dec.  768 ;  Knapp  v.  Fuller,       15.  Morehead  v.  Jones,  2  B.  Mon. 
55  Vt.  311,  45  Am.  Rep.  618.  (Ky.)  210,  36  Am.  Dec.  600. 

11.  Russell  V.  Kelly,  44  Cal.  641,  13 
Am.  Rep.  169. 
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the  same  paper.**  It  is  the  generally  accepted  view  that  where  the 
words  which  are  the  basis  of  an  action  of  libel  or  slander  are  plain 
and  unambiguous  and  no  extrinsic  facts  are  shown  which  might  have 
given  them  a  peculiar  meaning  to  the  reader  or  hearer,  the  testimony 
of  such  reader  or  hearer  as  to  how  he  understood  them  is  inadmis- 
sible/^ but  there  is  a  slight  difference  in  opinion  regarding  the  ques- 
tion whether  the  admission  of  such  evidence  ^constitutes  reversible 
error.  It  seems  to  be  the  rule  that  where  the  words  complained  of 
are  clear  and  unambiguous,  and  a  witness  is  asked  what  his  under- 
standing of  them  was  at  the  time  they  were  uttered,  if  he  states 
as  his  understanding  what  was  their  obvious  meaning  this  does  not 
constitute  prejudicial  error  for  which  the  case  will  be  reversed  on 
appeal.  Where,  however,  the  words  are  plain  and  unambiguous  and 
their  meaning  is  clear,  it  is  reversible  error  to  permit  a  witness 
to  state  that  he  imderstood  them  to  mean  something  which  they 
do  not  import.*®  Where  the  words  used  are  ambiguous  or  of  doubt- 
ful meaning  the  testimony  of  a  witness  as  to  his  understanding  thereof 
is  gener9,lly  held  to  be  admissible,**  and  in  most  jurisdictions  where 
the  words  which  are  the  basis  of  an  action  of  libel  or  slander  are 
capable  of  two  constructions,  one  of  which  is  actionable  and  the  other 
not,  the  testimony  of  a  reader  or  hearer  as  to  his  understanding  of 
them  is  deemed  admissible.  It  has  been  held  also  that  where  a 
slanderous  charge  is  not  made  in  direct  terms,  but  by  the  use  of 
equivocal  expressions,  insinuations,  gestures,  or  tones  of  voice,  which 
have  a  potent  meaning  incapable  of  description,  it  is  competent  for 
witnesses  who  heard  and  saw  them  to  state  what  they  understood  by 
them.^®  So  where  the  charge  is  made  by  the  use  of  some  cant  phrase, 
nickname,  or  words  having  a  local  meaning,  or  by  ironical  expres- 
.sions,  the  testimony  of  readers  or  hearers  as  to  their  understanding 
of  the  words  is  admissible,*  and  evidence  is  competent  to  show  the 

16.  Usher  v.  Severance,  20  Me.  9,  words,  see  infra,  par.  184. 

37  Am.  Dec.  33.  18.  Pittsburgh,  etc.,  R.  Co.  ▼.  Mc- 

17.  Snell  V.  Snow,  13  Mete.  (Mass.)    Curdy,  114  Pa.  St.  554,  8  AtL  230, 
278,  46  Am.  Dec.  730  and  note;  Jar-  60  Am.  Rep.  363. 

nigan  v.  Fleming,  43  Miss.  710,  5  Am.  Note :  18  Ann.  Cas.  833. 

Rep.   614;    Callahan   v.   Ingram,   122  19.  Wimer  v.  Allbaugh,  78  la.  79, 

Mo.  355,  26  S.  W.  1020,  43  A.  S.  R.  42  N.  W.  587,  16  A.  S.  R.  422  and 

583;  Maynard  v.  Beardsley,  7  Wend.  note. 

(N.  Y.)    560,  22  Am.  Dec.  595  and  Note:  18  Ann.  Cas.  834. 

note ;   Linehan  v.  Nelson,  197  N.  Y.  20.  Maynard  v.  Firemen's  Fund  Ins. 

482,  90  N.  E.  1114,  18  Ann.  Cas.  831  Co.,  34  Cal,  48,  91  Am.  Dec.  672. 

and  note,  35  L.R.A.(N.S.)  1119;  Pitts-  Note:  18  Ann.  Cas.  834,  835. 

burgh,  etc.,  R.  Co.  v.  McCurdy,  114  1.  Edwards  v.   San  Jose  Printing^ 

Pa.  St.  554,  8  Atl.  230,  60  Am.  Rep.  etc.,  Soc,  99  CaL  431,  34  Pac  128, 

363.  37  A.  S.  R.  70;  Brinsfield  v.  Howeth, 

Note:  4  Am.  Dec.  352.  107  Md.  278,  68  Atl.  566,  24  L.R.A. 

As  to  the  province  of  the  court  and  (N.S.)  583. 

jury   in   respect   to   the   meaning   of  Note:  18  Ann.  Cas.  83& 
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applicd^^ion  and  interpretation  put  on  the  words  by  the  plaintiff's 
acquaij:xtances.'  To  permit  a  witness  to  testify  as  to  the  local  mean- 
ing of  language  charged  to  be  slanderous,  he  must,  however,  show 
that  1*6  has  a  peculiar  meaning,  and  the  means  and  extent  of  his 
knowl^fcdge  on  the  subject.'  In  a  few  jurisdictions,  the  general  rule 
that  a.  witness  must  state  facts,  and  not  his  inference  from  them, 
seems  tx>  have  an  exception  in  cases  of  libel  and  slander,  as  the  injury 
done  JTi  such  cases  depends  upon  the  effect  the  words  produced  in  the 
minds  of  hearers ;  and  the  way  to  determine  this  effect  is  to  find  out 
how  the  words  were  understood  by  hearers,*  and  a  witness  is  permit- 
ted to  -testify  as  to  the  meaning  which  he  attached  to  the  words  when 
he  hecLxd  them  uttered,  at  least  when  the  language  is  alleged  to  have 
beeu  v&nder&itood  in  a  paiticular  sense.^ 

Proof  of  Malice 

166.  In  General. — In  actions  for  libel  or  slander,  evidence  may  be 
offered  to  prove  or  disprove  malice  on  the  part  of  the  defendant  in 
making  the  publication  in  question,*  but  the  question  of  malice  is 
never    to  be  determined  by  the  mere  opinions  of  witnesses.'     The 
whole  of  a  given  publication  may  be  considered  by  the  jury,  to  deter- 
mine -whether  a  part  of  it  is  malicious,®  even  though  the  other  parts 
include  defamatory  references  to  other  persons  than  the  plaintiff.^ 
l^iligence  in  attempting  to  ascertain  the  truth  may  be  shown  to  dis- 
pJ*ove  malice.*®    For  example,  the  good  faith  of  a  newspaper  in  pub- 
jisbiixg  defamatory  matter  may  be  established  by  showing  that  it  was 
^urnislied  by  a  reliable  reporter  of  long  experience,  and  was  accepted 
and  published  as  a  news  item  in  reliance  upon  its  truth.^*    Evidence 
tnat  the  words  charged  were  spoken  to  an  intimate  friend,  to  whom 
u^^^  th^y  were  communicated,  even  though  they  do  not  come  witliin 
.      clasa  of  privileged  communications,  is  receivable  as  tending  to 
(iisprove  malice." 

•  i"    -^^^pp  V.  Fuller,  66  Vt.  311,  45  Fleming,  43  Miss.  710,  6  Am.  Rep. 

a'    ^X>.  618.  514. 

070"    -^^^^insfield   v.   Howeth,    107    Md.  8.  Morehead   v.   Jones,  2  B.   Men. 

583       ^^      ^^'    ^^^'    ^    L.R.A.(N.S.)  (Ky.)  210,  36  Am.  Dec.  600. 

/    ,-^^^  9.  Miller  v.  Butler,  6  Cush.  (Mass.) 

j^^    ^^^99kB  V.  Patton,  18  Ga.  62,  63  71,  52  Am.  Dec.  768  and  note. 

c*   -S^^-  266  and  note.  10.  Holmes  v.  Royal  Fraternal  Un- 

pJa    '5"^t;e8:  4  Am.  Dee.  354:  18  Ann.  ion,  222  Mo.  556,  121  S.  W.  100,  26 

%      f^^-  L.R.A.(N.S.)  1080. 

rnnv*^^^'^*^*^^    ^«    Standard    Ass'n,    67  11.  Courier  Journal  Co.  v.  Phillips, 

•^    Q.  S6,  17  Atl.  361,  3  L.R.A.  69.  142  Ky.  372,  134  S.  W.  446,  32  L.R.A. 

p«'v^^loman  v.  American  Mercantile  (N.S.)  309. 

^^^nan^e,  93  Me.  436,  45  Atl.  510,  74  12.  Stallings   v.   Ne\^Tnan,   26   Ala. 

^-    R.  366  and  note;  Jamigan  v.  300,  62  Am.  Dec.  723  and  note. 
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167.  Other  Acts  or  Declarations  of  Defendant — ^In  actions  for  libel 
or  slander,  evidence  is  admissible  of  other  acts  or  defamatory  publi- 
cations or  utterances  by  the  defendant  against  the  plaintiff,  for  the 
purpose  of  showing  malice,*'  though  the  jury  cannot  award  damages 
for  such  acts  or  declarations.**  Thus,  evidence  of  threats  made  by 
the  defendant  in  an  action  for  hbel,  after  action  brought,  to  secure 
the  cancellation  of  the  plaintiff's  certificate  to  teach  school  has  been 
held  admissible  to  show  malice.**  Likewise,  in  an  action  for  slander 
for  words  imputing  unchastity  to  the  plaintiff,  evidence  of  other  acts 
and  words  of  the  defendant,  implying  unchastity  on  the  part  of  the 
plaintiff,  and  indicating  a  desire  to  harass,  insult  and  degrade  her, 
may  be  offered  to  show  malice.**  Such  declarations  have  been  held 
admissible  when  uttered  prior  to  the  publication  sued  upon,  even 
though  any  action  on  the  same  is  barred  by  the  statute  of  limitations,*^ 
or  when  uttered  subsequently,*®  and  before  the  commencement  of  the 
suit,**  and  even  though  made  after  action  brought,  for  the  purpose 
of  showing  malice.*®  Proof  of  the  utterance  of  other  actionable  lan- 
jj^nage  is  not  precluded  in  a  slander  case  by  the  fact  that  the  words 
counted  on  are  actionable  per  se,  and  the  only  defense  is  denial  of 
speaking  them,  so  that  the  malice  is  admitted  if  the  words  are  found 
to  have  been  spoken.*  But  it  has  been  held  that,  while  evidence  of 
other  charges  may  be  given  to  the  jury  where  they  impute  the  same 
offense,  and  amount  to  a  renewal  of  the  original  charge,  words  spoken 
or  published  on  another  occasion,  charging  a  separate  and  distinct 
crime  from  that  charged  in  the  complaint,  are  not  admissible  in 
evidence  for  the  purpose  of  showing  malice  or  for  any  other  purpose.* 
Furthermore,  it  has  been  held  that  the  rule  admitting  other  utterances 
by  defendant  to  show  malice  in  an  action  for  slander  cannot  be  ex- 
tended to  include  actionable  words  constituting  the  basis  of  a  pending 

13.  Gambrill    v.    Schooley,   95   Md.  60  Am.  Dec.  489. 

260,  52  Atl.  500,  63L.R.A.  427;  Mark-  17.  Evening  Journal  Ass'n  y.  Mc- 

ham  V.  Russell,  12  Allen  (Mass.)  573,  Dermott,  44  N.  J.  L.  430,  43  Am.  Rep. 

90    Am.    Dec.    169;    Meriwether    v.  392. 

Knapp,  211  Mo.  199,  109  S.  W.  750,  18.  Knapp  v.  Fuller,  55  Vt  311,  45 

16  L.K.A.(N.S.)  953;  Cochran  v.  But-  Am.  Rep.  618. 

terfteld,  18  N.  H.  115,  45  Am.  Dec.  19.  Ware  v.  Cartledge,  24  Ala.  622, 

363 ;  Ivnapp  v.  Fuller,  55  Vt.  311,  45  60  Am.  Dec.  489. 

Am.  Rep.  618;  Hemniings  v.  Gasson,  20.  Mclntire   v.   Toung,   6   Blackf. 

El.  Bl.  &  El.  346,  96  E.  C.  L.  346,  (Ind.)  496,  39  Am.  Dec.  443  and  note; 

4  Jur.  N.  S.  834,  27  L.  J.  Q.  B.  252,  Morasse  v.  Brochu,  151  Mass.  567,  25 

9  Eng.  Rul.  Cas.  67  and  note.  N.  E.  74,  21  A.  8.  R.  474,  8  L.R.A. 

14.  Stitzell  V.  Reynolds,  67  Pa.  St.  524. 

54,  5  Am.  Rep.  396.  1.  Gambrill  v.  Schooley,  95  Md.  260, 

Note :  72  Am.  Dec.  436.  52  Atl.  500,  63  L.R.A.  427. 

15.  Paxton  v.  Woodward,  31  Mont.  2.  Root  v.  Lowndes,  6  Hill  (N.  Y.) 
195,  78  Pac.  215,  107  A.  S.  R.  416  518,  41  Am.  Dec.  762 ;  Upton  v.  Hume, 
and  note,  3  Ann.  Cas.  546.  24  Ore.  420,  .33  Pac.  810,  41  A.  S.  R. 

16.  Ware  v.  Cartledge,  24  Ala.  622,  863,  21  L.R.A.  493. 
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action.*  Nor  can  prmleged  commimications,  which  cannot  them- 
selves form  the  basis  for  an  action  of  slander,  be  offered  in  evidence 
for  the  purpose  of  showing  malice  in  other  communications.^  And 
it  is  not  competent  to  prove  that  the  defendant  has  libeled,  or  has 
threatened  to  libel,  other  persons,*  though  in  an  action  for  the  pub- 
lication of  a  libel  consisting,  in  part,  of  coupling  the  plaintiff  with 
another  person  named,  an  article  is  admissible  in  evidence  relating 
entirely  to  such  other  person,  but  which  places  him  in  such  light 
that  associating  the  plaintiff's  name  with  his  might  be  libelous.* 
Whether  remoteness  in  point  of  time  so  weakens  declarations,  other 
than  the  one  for  which  the  action  has  been  instituted,  of  a  person 
charged  with  libel  as  to  make  them  not  worth  being  admitted  in  evi- 
dence has  been  held  to  be  a  matter  addressing  itself  to  the  sound 
discretion  of  the  court,'  but  there  are  decisions  to  the  effect  that  at 
all  events,  the  judge  should  call  the  attention  of  the  jury  to  the  dis- 
tance of  time  which  had  elapsed  before  the  making  of  the  subsequent 
statements,  and  to  caution  them  that  those  statements  might  have 
referred  to  some  other  matter  and  that  they  might  therefore  not  be 
any  proof  of  malice  at  the  time  of  publication  of  the  libel.* 

168.  Testimony  of  Defendant. — ^The  defendant  himself  has  been 
permitted,  in  some  jurisdictions,  to  testify  that  he  had  no  design  to 
injure  the  plaintiff,  at  least  when  the  communication  in  question  is 
privileged,*  but  other  courts  have  denied  this  right  to  the  defendant 
upon  the  ground  that  malice  is  not  capable  of  direct  proof,  but  must 
be  inferred  from  the  facts  proven.**  And  it  has  been  held  that  a 
defendant  cannot  be  allowed  to  state  that,  in  the  article  published, 
he  did  not  intend  to  charge  the  plaintiff  with  the  offense  involved  in 
the  words  uttered,  where  the  article  in  question  was  not  ambiguous, 
since,  in  such  a  case,  he  must  be  held  to  have  intended  the  meaning 
which  the  words  used  obviously  conveyed.**  Clearly,  the  statement 
of  the  defendant  is  not  conclusive  as  to  his  motive.**  Testimony  of 
the  defendant  as  to  his  feeling  towards  the  plaintiff  has  been  held 

admissible,  as  well  as  testdmony  of  the  plaintiff  as  to  the  defendant's 

» 

3.  Gambrill  v.  Schooley,  95  Md.  260,  8.  Hemmings  v.  Gasson,  El.  BL  & 
62  Atl.  500,  63  L.R.A.  427.  El.  346,  96  E.  C.  L.  346,  4  Jur.  N.  S. 

4.  Schinglemeyer    v.    Wright,    124  834,  27  L.  J.  Q.  B.  262,  9  Eng.  Rul. 
Mich.  230,  82  N.  W.  887,  50  L.R.A.  Cas.  67  and  note. 

129.  9.  Fleet  v.  Tichenor,  166  Cal.  343, 

6.  Cochran  v.  Butterfield,  18  N.  H.  104   Pac.   453,   34   L.R.A.(N.S.)    323 

115,  45  Am.  Dec.  363.  and  note. 

6.  Meriwether  v.  Knapp,  211  Mo.  10.  Note:  34  L.R.A.(N.S.)  323. 
199,  109  S.  W.  750,  16  L.R.A. (N.S.)  11.  Note:  23  L.R.A. (N.S.)  392. 
953.  12.  Alabama,  etc.,  R.  Co.  v.  Brooks, 

7.  Barry  v.  McCollom,  81  Conn.  293,  69  Miss.  168,  13  So.  847,  30  A.  S.  R. 
70  Aa  1035,  129  A.  S.  R.  216.  n28  and  note. 
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anger  towards  the  plaintiff,**  though  testimony  of  the  defendant  as 
to  the  plaintiff's  feeling  towards  the  defendant  has  been  held  inad- 
missible.** 

169.  Inference  of  Malice. — ^It  is  not  necessary  in  all  cases  to  prove 
malice  by  extrinsic  evidence.**  Malice  may  be  inferred  from  the 
falsity  of  the  words  in  question,**  particularly,  when  the  words  were 
uttered  with  knowledge  of  their  falsity,*'  even  though  the  publication 
be  qualifiedly  privileged.**  Some  courts,  however,  refuse  to  infer 
malice  from  the  falsity  of  the  statement,  when  the  publication  in 
question  was  qualifiedly  privileged.**  Malice  may  also  be  inferred 
from  the  surrounding  circumstances,**  or  from  the  absence  of  prob- 
able cause  to  make  the  assertion  in  question.* 

Proof  of  Truth 

170.  In  General. — The  rules  governing  the  admissibility  of  evi- 
dence generally  are  applicable  to  the  admission  of  evidence  to  prove 
the  truth  of  the  defamatory  words  in  an  action  for  libel  or  slander, 
and  so  all  facts  and  circumstances  bearing  directly  on  the  charge  and 
tending  to  prove  its  truth  may  be  introduced  in  support  thereof.* 
Thus,  the  poverty  of  a  girl  and  her  mother  has  been  held  to  be 

13.  Doane  v.  Grew,  220  Mass.  171,  19.  Trimble  v.  Morrish,  152  Mich. 
107  N.  E.  620,  L.R.A.1915C  774.  624,  116  N.  W.  451,  16  L.R.A.(N.S.) 

14.  Dom  V.  Cooper,  139  la.  742,  1017;  Missouri  Pac.  R.  Co.  v.  Rich- 
117  N.  W.  1,  118  N.  W.  35,  16  Ann.  mond,  73  Tex.  568,  11  S.  W.  555,  15 
Cas.   744  and  note.  A.  S.  R.  794,  4  L.R.A.  280. 

15.  Jozsa  V.  Moroney,  125  La.  813,  20.  Pattison  v.  Gulf  Ba§  Co.,  116 
51  So.  908,  19  Ann.  Cas.  1193,  27  La.  963,  41  So.  224,  114  A.  S.  R.  570. 
L.R.A.(N.S.)  10(41;  Jackson  v.  Pitts-  1.  White  v.  Nicholls,  3  How.  266, 
burg  Times,  152  Pa.  St.  406,  25  Atl.  11  U.  S.  (L.  ed.)  591;  Thompson  v. 
613,  34  A.  S.  R.  659.  Rake,  140  la.  232,  118  N.  W.  279, 

16.  Trabue  v.  Mays,  3  Dana  (Ky.)  18  L.R.A.(N.S.)  921;  Schull  v.  Hop- 
138,  28  Am.  Dec.  61;  Riley  v.  Lee,  kins,  26  S.  D.  21,  127  N.  W.  550,  29 
88  Ky.  603,  11  S.  W.  713,  21  A.  S.  L.R.A.  (N.S.)  691;  Cotulla  v.  Kerr, 
R.  358;  Levert  v.  Daily  States  Pub.  74  Tex.  89,  11  S.  W.  1058,  15  A.  S. 
Co.,  123  La.  594,  4&  So.  206,  131  A.  R.  819. 

S.  R.  356,  23  L.R.A. (N.S.)  726;  Gott       2.  Stow  v.  Converse,  3  Conn.  325, 

V.   Pulsifer,  122  Mass.   235,  23  Am.  8  Am.  Dec  18^;  Barry  v.  McCollom, 

Rep.  322;  Pollasky  v.  Minchener,  81  81  Conn.  293,  70  Atl.  1035,  129  A. 

Mich.  280,  46  N.  W.  5,  21  A.  S.  R.  S.  R.  215;  Burt  y.  Advertiser  News- 

516,  9  L.R.A.  102;  Crane  v.  Bennett,  paper  Co.,  154  Mass.  238,  28  N.  E. 

177  N.  Y.  106,  69  N.  E.  274,  101  A.  1,  13  L.R.A.  97;  Uhlman  v.  Farm,  etc., 

S.  R.  722;  Holt  v.  Parsons,  23  Tex.  Co.,  126  Minn.  239,  148  N.  W.  102, 

9,  76  Am.  Dec.  49  and  note.  Ann.  Cas.  1915D  888  and  note;  Welt- 

17.  Bodwell  V.  Osgood,  3  Pick,  mer  v.  Bishop,  171  Mo.  110,  71  S.  W. 
(Mass.)  379,  15  Am.  Dec.  228;  Smith  167,  65  L.R.A.  584;  WooUey  v.  Plain- 
v.  Ashley,  11  Mete.  (Mass.)  367,  45  dealer  Pub.  Co.,  47  Ore.  619,  84  Pac. 
Am.  Dec.  216.  473,  5  L.R.A.(N.S.)   498;  Cotulla  v. 

18.  Sunley  v.  Metropolitan  Life  Ins.  Kerr,  74  Tex.  g9,  11  S.  W.  1058,  15 
Co.,  132  la.  123,  109  N.  W.  463,  12  A.  S.  R.  819. 

L.R.A.(N.S.)  91  and  note.  Note:  Ann.  Cas.  1915D  890. 
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admissible  in  an  action  of  slander  for  charging  the  plaintiff  with 
her  seduction  as  supporting  the  claim  that  they  had  agreed  to  accede 
to  the  plaintiff's  wishes  on  his  promise  to  provide  for  them.'  And 
in  an  action  for  libel  in  charging  the  plaintiff  to  be  of  unsound  mind, 
evidence  of  the  conduct  and  actions  of  the  plaintiff  subsequent  to  the 
time  when  he  was  charged  with  insanity  has  been  ruled  to  be  admis- 
sible as  tending  to  prove  the  truth  of  the  charge.*  But  the  plea  of 
justification  is  not  sustained  unless  the  evidence  tends  to  prove  every 
element  essential  to  the  truth  of  the  charge  imputed  to  the  plaintiff. 
It  is  not  sufficient  that  the  evidence  establishes  the  existence  of  sus- 
picious circumstances  or  of  some  one  of  several  elements,  which 
together  make  up  the  offense  charged.*^  Evidence  wholly  of  mitigat- 
ing circumstances  is  inadmissible  to  support  a  plea  of  truth.*  A 
defendant  is  not  entitled  to  an  order  requiring  the  plaintiff  to  submit 
to  a  physical  examination  of  her  person  by  medical  experts,  under  a 
plea  of  justification  in  an  action  involving  charges  of  pregnancy  and 
abortion  against  the  plaintiff.'  Where  one  is  sued  for  slander  in 
accusing  the  plaintiff  of  secretly  poisoning  another,  the  defendant, 
in  proving  justification,  cannot  introduce  in  evidence  the  dying  dec- 
larations of  the  deceased,  charging  the  plaintiff  with  murdering  him 
as  alleged  by  the  defendant.® 

171.  Other  Similar  Acts. — ^Where  a  charge  is  made  in  general  terms 
imputing  to  the  plaintiff  a  habit  or  custom  of  wrongdoing,  it  has  fre- 
quently been  held  that  particular  acts  of  misconduct  of  the  same 
character  as  the  offense  charged  are  admissible  in  evidence  as  tending 
to  prove  the  truth  of  the  charge.*  Thus  in  an  action  for  slandering 
the  plaintiff  by  charging  him  with  stealing  cattle  it  has  been  held 
that  a  witness  may  be  permitted  to  detail  a  conversation  between  him 
and  the  plaintiff,  in  which  the  latter  made  an  effort  to  induce  the 
former  to  steal  the  cattle  of  another  person,  if  the  witness  states  that 
there  was  a  general  understanding  between  him  and  the  plaintiff, 
under  which  he  was  to  steal  cattle  and  drive  them  to  the  plaintiff 
to  be  butchered  for  their  joint  benefit.*^  Where,  however,  the  charge 
is  limited  to  a  specific  act  of  misconduct  or  crime,  it  is  generally  held 

8.  Note:  Ann.  Cas.  1915D  891.  8.  Barfield  v.  Britt,  47  N.  C.  41,  62 

4.  Moore  y.  Francis,  121  N.  Y.  199,  Am.  Dec.  190  and  note. 

23  N.  E.  1127,  18  A.  S.  R.  810,  8  9.  Barkly  v.   Copeland,  74  Cal.  1, 

L.RA.  214.  15  Pac.  307,  5  A.  S.  R.  413;  Kndic 

6.  Sheehey  v.  Cokley,  43  la.  183,  22  v.  Petcoff,  122  Minn.  517,  142  N.  W. 

Am.  Rep.  236  and  note.  897,  Ann.  Cas.  1914D   1056;  Ingalls 

Note:  91  A.  S.  R.  309.  v.  Morrissey,  154  Wis.  632,  143  N.  W. 

6.  Fenstermaker    v.    Tribune    Pnb.  681,  Ann.  Cas.  1915D  899  and  note. 
Co.,  12   Utah  439,  43   Pac.   112,   35  Note :  Ann.  Cas.  1915D  894. 
Lil.A.  611.  10.  Barkly  v.  Copeland,  74  Cal.  1, 

7.  Kern  v.  BridweU,  119  Ind.  226,  15  Pac.  307,  5  A.  S.  R.  413  and  note. 
21  N.  E.  664,  12  A.  S.  R.  409  and 

note. 
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that  evidence  of  other  similar  acts  is  not  admissible  as  bearing  on 
the  tiTith  of  the  charge,^*  though  there  are  decisions  to  the  eflFect 
that  where  other  instances  of  wrongdoing  are  closely  connected  with 
that  charged  they  r^iay  be  admitted.**  A  publication  charging  that 
everyone  who  knows  a  certain  man  believes  that  he  can  be  induced 
to  commit  any  crime  in  politics  that  will  pay  him  cannot  be  justified 
by  proof  of  acts  committed  after  it  is  made.*' 

172.  Similar  Charges  by  Others;  Records  of  Courts  or  Other  Tri- 
bunals.— ^Evadence  showing  that  similar  charges  had  been  made  by 
others  has  generally  been  held  inadmissible  to  prove  the  truth  of 
the  defamatory  words/*  but  in  an  action  of  libel  against  the  pub- 
lisher of  a  newspaper  for  charging  that  a  jury  perjured  themselves 
in  rendering  a  verdict,  evidence  that  other  newspapers  published  in 
the  place  where  the  verdict  was  rendered  severely  criticised  the  action 
of  the  jury  as  extraordinary  has  been  held  admissible  in  justification.** 
And  in  an  action  for  libel  for  having,  charged  the  plaintiflF,  an  officer 
of  the  militia,  with  being  drunk,  evidence  of  charges  against  him 
by  the  military  authorities  and  his  arrest  thereon  was  held  to  be 
admissible  in  support  of  the  truth  of  the  charge.**  On  the  theory 
that  only  parties  and  privies  are  bound  by  a  judgment  it  is  generally 
held  that  the  proceedings  in  other  tribunals  are  not  admissible  in  an 
action  for  libel  or  slander  to  prove  the  truth  of  the  defamation,*' 
but  an  exception  to  this  rule  is  sometimes  made  where  the  matter 
in  dispute  is  one  of  public  right.  Thus,  testimony  given  by  the  plain- 
tiff in  a  former  trial  has  been  held  admissible  to  prove  the  truth  of 
a  charge  of  perjury.*® 

173.  Prevalent  Rumors  and  Suspicions;  Character  or  Reputation 
of  Plaintiff. — ^Reports,  neighborhood  suspicion,  and  rumors  circulat- 
ing in  a  community  are  not  admissible  to  prove  the  truth  of  defama- 
tory words,**  nor  can  the  excited  state  of  the  community  over  alleged 

11.  Fountain  v.  West,  23  la.  9,  92  Mich.  661,  47  N.  W.  562,  21  A.  S.  R. 
Am.   Dec.  405,  overruled  on  another   629,  11  L.R.A.  233. 

point  by  Riley  v.  Norton,  65  la.  306,  16.  Jackson  v.  Pittsburg  Times,  152 

21  N.  W.  649 ;  Lydiard  v.  Minneapolis  Pa.  St.  406,  25  Atl.  613,  34  A.  S.  R. 

Daily  News  Co.,  110  Mum.  140,  124  659. 

N.  W.  985,  19  Ann.  Gas.  985.  17.  Meeker  v.   Post   Printing,   etc., 

Note:   Ann.   Cas.   1915D  894.  Co.,  55  Colo.  355,  135  Pac.  457,  Ann. 

12.  Miller  v.  Hamilton  Brown  Shoe  Cas.  1915A  126. 

Co.,  89  S.  C.  530,  72  S.  E.  397,  Ann.       Note:  Ann.  Cas.  1915D  895,  896. 
Cas.  1913B  106.  18.  Newbit  v.  Statuck,  35  Me.  315, 

13.  Coffin  V.  Brown,  94  Md.  190,  50   58  Am.  Dec.  706. 

Atl.  567,  89  A.  S.  R.  422,  55  L.R.A.  19.  Meeker  v.   Post   Printing,   etc., 

732.  Co.,  55  Colo.  355,  135  Pac.  457,  Ann. 

14.  McDuff  V.  Detroit  Evening  Jour-  Cas.  1915A  126 ;  Treat  v.  Browning, 
rial  Co.,  84  Mich.  1,  47  N.  W.  671,  22  4  Conn.  408,  10  Am.  Dec.  156;  Wolcott 
A.  S   R.  673.  V.  Hall,  6  Mass.  514,  4  Am.  Dec.  173; 

Note:  Ann.  Cas.  1915D  893.  Bourreseau  v.  Detroit  Evening  Journal 

15.  Welch  V.  Tribune  Pub.  Co.,  83    Co.,  03  Mich.  425,  30  N.   W.  376,  6 
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misconduct  of  the  plaintiff  be  shown  to  prove  the  truth  of  the  allega- 
tion of  such  misconduct.-^  The  authorities  are  not  entirely  in  har- 
mony on  the  question  of  the  admissibility  of  the  general  bad  reputa- 
tion  of  the  plaintiff  to  prove  the  truth  of  defamatory  words,  some 
holding  that  such  evidence  is  inadmissible/  while  others  hold  that 
the  general  reputation  of  the  plaintiff  is  admissible  in  support  of  the 
defendant's  plea  of  justification.*  It  is  generally  held,  however,  that 
where  the  charge  involves  the  general  character  of  the  plaintiff,  evi- 
dence of  his  general  bad  reputation  may  be  received  in  support  of 
the  charge.*  Such  evidence  must,  however,  be  confined  strictly  to 
the  plaintiff's  character.  Thus,  where  the  plaintiff  was  charged  with 
cruelty  and  maltreating  his  child,  evidence  of  the  bad  reputation  of 
the  plaintiff's  family  has  been  held  to  be  inadmissible.*  Where  the 
charge  is  that  of  unchastity  generally,  many  courts  have  held  that 
specific  acts  of  unchastity  are  inadmissible  to  prove  the  truth  of  the 
eharge54,  the  evidence  being  confined  to  the  general  reputation  of  the 
plaintiff  for  chastity,*  and  evidence  of  prostitution  two  months  after 
the  speaking  of  the  words  has  been  declared  to  be  inadmissible.* 

174.  Opinions  of  Witnesses. — ^The  rule  excluding  mere  opinion  evi- 
dence is  applicable  to  evidence  offered  to  support  a  plea  of  truth  in 
actions  for  libel  or  slander,  as  in  other  cases,'  but  where  the  matter  is 
one  of  common  observation,  and  does  not  involve  technical  skill  in 
interpretation,  it  ha?  been  held  that  a  witness  who  is  not  an  expert  may 
testify  from  his  own  observation;  for  example,  upon  the  question 
whether  the  plaintiff  was  drunk,  or  under  the  influence  of  a  drug, 
when  the  witness  has  obsen^ed  other  victims  of  the  drug  habit.*  So 
where  a  judge  had  been  charged  with  incapacity  on  the  bench,  the 
court  held  that  the  testimony  of  honest  and  intelligent  witnesses  was 
admissible  to  prove  the  truth  of  the  charge,  but  ruled  out  the  opinions 
of  the  bar  when  testified  to  by  others  as  hearsay.* 

175.  Evidence  in  Rebuttal. — After  the  attempt  by  the  defendant 
to  justify  the  charge,  the  plaintiff  may,  as  a  rule,  introduce  in  rebuttal 

A.  S.  R.  320;  Brewer  v.  Chase,  121  L.R.A.  611. 

Mich.  526,  80  N.  W.  575,  80  A.  S.  R.  Note:  Ann.  Cas.  1916D  893. 

527,  46  L.R.A.  397.  5.  Note:  Ann.  Cas.  1915D  896. 

Note:  Ann.   Cas.  1915D  892.  6.  Beo^garly  v.   Craft,  31  Ga.  309, 

20.  Robbins  v.   Treadway,   2  J.   J.  76  Am.  Dec.  687. 

Marsh.   (Ky.)  540,  19  Am.  Dec.  152.  7.  McDuff  v.  Detroit  Evening:  Jour- 

1.  Stone  v.  Varnev,  7  Mete.  (Mass.)  nal  Co.,  84  Mich.  1,  47  N.  W.  671,  22 
86,  39  Am.  Dec.  76*2.  A.  S.  R.  673;  Brewer  v.  Chase,  121 

Note:  Ann.  Cas.  1915D  893.  Mich.  526,  80  N.  W.  575,  80  A.  S.  R. 

2.  Dowie  V.  Priddle,  216  111.  653,  76  527,  46  L.R.A.  397. 

N.  E.  243,  3  Ann.  Cas.  526.  8.  Miller  v.  Hamilton  Brown  Shoe 

Note:  Ann.  Cas.  1915D  893.  Co.,  89  S.  C.  630,  72  S.  E.  397,  Ann. 

3.  Note:  Ann.  Cas.  1915D  893.  Cas.  1913B  106  and  note. 

4.  Fenstermaker    v.    Tribune    Pub.  9.  Robbins   v.    Treadway,   2   J.   J. 
Co.,  12  Utah  439,  43   Pac.   112,  35  Marsh.   (Ky.)  640,  19  Am.  Dec.  152. 

416 


§  17G 


LilBEL  AND  SLANDER 


17  R.  C.  L. 


any  legal  evidence  to  explain  or  corroborate  his  testimony  or  to  con- 
tradict that  offered  by  the  defendant.^®  Thus  where  the  charge  was 
that  the  plaintiflf  had  made  certain  statements  as  a  member  of  a 
convention  and  the  defendant  has  offered  to  prove  the  truth  of  such 
charge,  another  account  by  the  defendant  of  the  same  convention 
in  which  the  words  in  question  did  not  appear  may  be  ofirered  in 
evidence  to  prove  malice.^^  In  several  jurisdictions  it  has  been  held 
that  the  plaintiff  cannot  introduce  evidence  of  his  good  character  in 
rebuttal  of  a  justification  of  a  charge  not  amounting  to  a  crime  unless 
his  character  has  been  attacked  by  the  defendant,  but  other  authori- 
ties take  the  view  that  the  plea  of  justification  puts  the  plaintiff's 
character  in  issue,  and  therefore  evidence  of  his  good  character  is 
admissible  in  rebuttal.  Where  the  charge  imputes  a  crime,  it  is  gen- 
erally held  that  evidence  of  the  plaintiff's  good  character  is  admissible 
in  rebuttal,^*  though  this  rule  has  not  met  with  universal  approval. 
Where  evidence  of  good  character  is  admissible  in  rebuttal,  it  must 
be  confined  to  the  particular  character  involved  in  the  defamation.** 
The  record  of  the  trial  and  acquittal  of  the  plaintiff  on  the  same 
charge  as  is  involved  in  the  libel  or  slander  sued  on  has  been  held 
not  admissible  to  contradict  or  rebut  evidence  given  in  support  of 
the  truth  of  the  defamatory  words.**  And  it  has  also  been  held 
that  where  the  record  in  a  prosecution  for  larceny  wherein  the  plain- 
tiff pleaded  guilty  was  admitted  in  support  of  the  truth  of  the  charge, 
evidence  that  though  he  pleaded  guilty  he  was  not  in  fact  qq  could 
not  be  given  in  rebuttal.*' 

PresuTnptiona  and  Bwrden  of  Proof;  Variance 

176.  In  General. — In  actions  for  Ubel  and  slander,  the  general  rule 
applies  that  the  burden  of  proof  to  establish  the  affirmative  of  an 
issue  involved  in  an  action  rests  upon  the  party  alleging  the  facts 
constituting  that  issue.**  Thus,  the  burden  of  proving  publication 
in  an  action  for  Ubel  rests  on  the  plaintiff,*'  and,  in  an  action  for 
slander  also,  the  burden  of  proof  is  on  the  plaintiff  to  show  that  a 


10.  8torr  v.  Converse,  3  Conn.  325, 
8  Am.  Dec.  189. 

Note:  Ann.  Gas.  1915D  896. 

11.  Stow  V.  Converse,  3  Conn.  325, 
8  Am.  Dec.  189.  lo.  Jttegister     T<iewspaper     i;o.     v. 

12.  Byrket  v.  Monohon,  7  Blackf.  Stone,  102  S.  W.  800,  31  Ky.  L.  Rep. 
(Ind.)  83,  41  Am.  Dec  212;  Sheehey  458,  11  L.B.A.(N.S.)  240. 
V.  Cokley,  43  la.  183,  22  Am.  Rep. 
236. 

13.  Steams  y.  Long,  215  Mass.  152, 
102  N.  E.  326,  Ann.  Cas.  1915D  906 
and  note. 

Note:  Ann.  Cas.  1915D  897. 
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14.  Corbley  v.  Wilson,  71  EL  209, 
22  Am.  Rep.  98;  McBee  v.  Pulton, 
47  Md.  403,  28  Am.  Rep.  465. 

Note:  Ann.  Cas.  1915D  898. 

16.  Register     Newspaper     Co. 


16.  And    see    generally,    Evidencb, 
vol.  10,  p.  898  et  seq. 

Note:  61  L.R.A.  538. 

17.  Holmes  v.  Clisby,  121  Ga.  241, 
48  S.  E.  934,  104  A.  S.  R.  103. 
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substantial  and  essential  part  of  the  words  charged,  necessary  to  con- 
vey the  meaning  alleged,  were  uttered  as  charged.^®  Where  the  seller 
ot  a  newspaper  containing  a  libel  defends  on  the  ground  that  he  did 
not  know  that  the  paper  contained  libelous  matter,  the  burden  is 
upon  him  to  show  such  want  of  knowledge.^*  So  if,  in  an  action 
for  newspaper  libel,  the  defense  is  that  the  article  was  published  in 
good  faith,  and  that  the  defendant  published  a  full  and  fair  retrac- 
tion as  provided  by  statute,  the  burden  of  proof  is  upon  him  to  estab- 
lish such  defense.*®  The  reputation  of  the  plaintiff  is  presumed  to 
be  good  until  evidence  to  the  contrary  has  been  introduced.*  Dam- 
age may  be  inferred  as  a  natural  and  probable  consequence  if  the 
publication  be  libelous  per  se.'  There  is  a  presumption,  in  such  a 
case,  of  injury  to  the  feelings,  of  mental  anguish  and  injury  to  the 
reputation,*  particularly  when  an  infamous  crime  has  been  charged 
against  the  plaintiff.*  Damage  may  be  inferred  also  from  the  falsity 
of  the  publication  and  from  the  surrounding  circumstances  without 
fecial  proof.* 

177.  Malice. — On  proof  of  the  publication  of  defamatory  matter, 
malice  is  inferred,  regardless  of  the  intention  of  the  parties,*  and  the 
burden  of  disproving  it  is  thrown  upon  the  defendant.'  The  pre- 
sumption of  malice  remains  through  the  entire  case  until  it  is  met 
by  proof  of  a  contrary  motive,  or  that  the  publication  was  justifiable.* 
The  malice  which  by  legal  fiction  is  presumed  to  exist  from  the  pub- 
lication of  words  actionable  per  se  is,  however,  legal  malice  as  dis- 
tinguished from  actual  malice  or  malice  in  fact,  which  is  never  pre- 
sumed.* The  fact  that  the  law  raises  a  presumption  of  malice  from 
the  publication  of  words  actionable  per  se  does  not  render  incompetent 

18.  Broughton  v.  McGrew,  39  Fed.  5.  Savoie  v.  Seanlon,  43  La.  Ann. 
672,  5  L.R.A.  406;  Newman  v.  Stein,  967,  9  So.  916,  26  A.  S.  R.  200. 

75  Mich.  402,  42  N.  W.  956,  13  A.  S.  6.  Savoie  v.  Scanlon,  43  La.  Ann. 

R.  447.  967,  9  So.  916,  26  A.  S.  R.  200 ;  Cleve- 

19.  Street  v.  Johnson,  80  Wis.  455,  land  Leader  Printing  Co.  v.  Nether- 
50  N.  W.  395,  27  A.  S.  B.  42,  14  sole,  84  Ohio  St.  118,  95  N.  E.  735, 
L.R.A.  203.  Ann.  Cas.  1912B  978  j  Byers  v.  Merid- 

20.  Gray  v.  Times  Newspaper  Co.,  i^  Printing  Co.,  84  Ohio  St.  408,  95 
74  Minn.  452,  77  N.  W.  204,  73  A,  N-  E.  917,  38  L.R.A.(N.S.)  913. 

S  R   363*  7.  Holmes  v.   Clisby,  121  Ga.  241, 

'l.  krulic  V.  Petcoff,  122  Minn.  517,  t\^'  ^'  ^34,  104  A   Sr.  103.  Byr- 

142  N.  W.  897,  Ann.  Cas.  1914D  1056.  ^f  /•  ^t?^^^??A  ^?[^'^-  1^°^')  ®^' 
0   T^^n^r  r,    w««i,^ff    10  T^A     A««    ^1  Am.  Dec.  212;  Usher  v.  Severance, 

1^1'  loJ  ^  mf  «^'  A  Q  t  ill  20  Me.  9,  37  Am.  Dec.  33  and  note! 
133,  49  N    E    186    65  A.  S.  R    398;       g.  Rile;  v.  Lee,  88  Ky.  603,  U  S. 

XT  "S?"  oJ^^/'^'^^i  ^,^n,?A^o?;^^^  ^-  713,  21  A.  S.  R.  358  and  note; 

N    W.  287,  Ann.  Caa.  1913D  257.  state  v.  Mason,  26  Ore.  273,  38  Pac. 

3.  Osbom  V.  Lach,  135  N.  C.  628,  130,  46  A.  S.  R.  629,  26  L.R.A.  779. 
47  S.  E.  811,  66  L.R.A.  648.  9.  Cliilders    v.    San    Jose   Mercury 

4.  Belo  V.  Fuller,  84  Tex.  450,  19  Printing  Co.,  105  Cal.  284,  38  Pac. 
S.  W.  616,  31  A.  S.  R.  75  and  note.  903,  45  A.  S.  R.  40  and  note. 
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evidence  upon  the  question  of  actual  malice.^®  The  right  of  a  state 
legislature  to  change  the  rules  in  regard  to  the  presumption  and 
burden  of  proof  as  to  malice,  in  actions  for  libel,  has  been  denied.*^ 
178.  Privileged  Communications. — When  the  defense  is  pleaded 
that  the  communication  upon  which  an  action  for  libel  or  slander 
has  been  instituted  was  privileged,  the  burden  of  proof  rests  on  the 
defendant  to  show  that  the  occasion  was  privileged,**  but  whto  the 
occasion  is  shown  to  have  been  qualifiedly  privileged,  it  is  generally 
held  that  the  burden  of  proof  rests  upon  the  plaintiflF  to  show  actual 
malice  on  the  part  of  the  defendant.**  Some  courts  have,  however, 
questioned  the  necessity  of  proof  of  malice  of  communications  quali- 
fiedly privileged.**  If  the  communication  is  privileged,  the  burden 
is  generally  on  the  plaintiflF  to  show,  also,  the  falsity  of  the  state- 
ment of  the  defendant,^*  though  the  burden  of  showing  the  falsity 


10.  Wrege  ▼.  Jones,  13  N.  D.  267, 
100  N.  W.  705,  112  A.  S.  R.  679,  3 
Ann.  Cas.  482. 

11.  Byers  v.  Meridian  Printing  Co., 

84  Ohio  St  408,  95  N.  E.  917,  38 
L.R.A.(N.S.)   913. 

12.  Brice  t.  Curtis,  38  App.  Cas. 
(D.  C.)  304,  Ann.  Cas.  1913C  1070, 
38  L.R.A.(N.S.)  69;  Abraham  v.  Bald- 
win, 52  Fla.  161,  42  So.  591,  10  Ann. 
Cas.  1148,  10  L.R.A.(N.S.)  1051; 
Holmes  v.  Royal  Fraternal  Union,  222 
Mo.  556,  121  S.  W.  100,  26  L.R.A. 
(N.S.)  1080;  Logan  v.  Hodges,  146 
N.  C.  38,  59  S.  E.  349,  14  Ann.  Cas. 
103;  Conroy  v.  Pittsburg  Times,  139 
Pa.  St.  334,  21  Atl.  154,  23  A.  S.  R. 
188,  11  L.R.A.  725. 

13.  Denver  Public  Warehouse  Co.  v. 
Holloway,  34  Colo.  432,  83  Pac.  131, 
114  A.  S.  R.  171,  7  Ann.  Cas.  840 
and  note,  3  L.R.A.(N.S.)  696  and  note; 
Melcher  v.  Beeler,  48  Colo.  233,  110 
Pac.  181,  139  A.  S.  R.  273;  Barry  v. 
McCollom,  81  Conn.  293,  70  Atl.  1035, 
129  A.  S.  R.  215;  Hassett  v.  Carroll. 

85  Conn.  23,  81  Atl.  1013,  Ann.  Cas. 
1913A  333;  Brice  v.  Curtis,  38  App. 
Cas.  (D.  C.)  304,  Ann.  Cas.  1913C 
1070  and  note,  38  L.R.A.(N.S.)  69; 
Abraham  v.  Baldwin,  52  Fla.  151,  42 
So.  591,  10  Ann.  Cas.  1148,  10  L.R.A. 
(N.S.)  1051;  Redgate  v.  Roush,  61 
Kan.  480,  59  Pac.  1050,  48  L.R.A.  236; 
Richardson  v.  Gunby,  88  Kan.  47,  127 
Pac.  533,  42  L.R.A. (N.S.)  520;  Doane 
V.  Grew,  220  Mass.  171,  107  N.  E.  620, 
L.R.A.1915C  974;  Trimble  v.  Morrish. 
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152  Mich.  624,  116  N.  W.  451,  16 
L.R.A.(N.S.)  1017;  Flynn  v.  Boglar- 
sky,  164  Mich.  513,  129  N.  W.  674, 
32  L.R.A.(N.S.)  740;  Peterson  v. 
Steenerson,  113  Minn.  87,  129  N.  W. 
147,  31  L.R.A.(N.S.)  674;  Sands  v. 
Robinson,  12  Smedes  &  M.  (Miss.) 
704,  51  Am.  Dec.  132  and  note;  Hol- 
mes V.  Royal  Fraternal  Union,  222 
Mo.  556,  121  S.  W.  100,  26  L.R.A. 
(N.S.)  1080;  Byam  v.  Collins,  111 
N.  Y.  143,  19  N.  E.  75,  7  A.  S.  R. 
726  and  note,  2  L.R.A.  129;  Cooper 
V.  Phipps,  24  Ore.  357,  33  Pac.  985, 
22  L.R.A.  836;  Schull  v.  Hopkins,  26 
S.  D.  21,  127  N.  W.  550,  29  L.R.A. 
(N.S.)  691;  Holt  v.  Parsons,  23  Tex. 
9,  76  Am.  Dec.  49  and  note;  Brown 
V.  Norfolk,  etc.,  R.  Co.,  100  Va.  619, 
42  S.  E.  664,  60  L.R.A.  472;  WilHams 
Printing  Co.  v.  Saunders,  113  Va.  156, 
73  S.  E.  472,  Ann.  Cas.  1913E  693; 
Joseph  V.  Baars,  142  Wis.  390,  125 
N.  W.  913,  135  A.  S.  R.  1076. 

Notes:  7  Ann.  Cas.  846;  Ann.  Cas. 
1913C  1074. 

14.  Conroy  v.  Pittsburg  i'imes,  139 
Pa.  St.  334,  21  Atl.  154,  23  A.  S.  R. 
188,  11  L.R.A.  725. 

Notes:  3  L.R.A.(N.S.)  697;  7  Ann. 
Cas.  847. 

16.  Barry  v.  McCollom,  81  Conn. 
293,  70  Atl.  1035,  129  A.  S.  R.  215; 
Edwards  v.  Chaiidler,  14  Mich.  471,  90 
Am.  Dec.  249;  Kelly  v.  Independent 
Pub.  Co.,  45  Mont.  127,  122  Pac.  735, 
Ann.  Cas.  1913D  1063,  38  L.R.A. 
(N.S.)  1160. 
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of  the  publication  is  not  placed  on  the  plaintiff  by  a  plea  of  privilege 
in  an  action  for  libel  in  attacking  the  plaintiff's  moral  character,  owing 
to  the  presumption  that  every  person  has  a  good  character.^*  Even 
though  malice  must  be  proved  by  the  plaintiff,  most  of  the  authori- 
ties agree  that  it  is  not  necessary  to  prove  malice  by  extrinsic  evidence, 
but  it  may  be  inferred  from  the  circumstances  surrounding  the  publi- 
cation,*' the  relation  of  the  parties,  and  even  from  the  publication 
itself,^*  though  some  authorities  deny  the  right  to  establish  malice 
in  such  cases  from  the  publication  itself.**  It  has  been  held  that 
more  than  a  scintilla  of  evidence  of  malice  must  be  adduced  before 
the  defendant  can  be  called  on  to  prove  that  he  was  not  actuated  by 
malice.'^  According  to  some  decisions  the  plaintiff  may  sustain  his 
burden  of  proof  by  showing  merely  the  falsity  of  the  publication, 
from  which  an  inference  of  malice  will  arise,*  but  the  weight  of  author- 
ity is  apparently  to  the  effect  that  this  is  not  sufficient,'  and  some 
authorities  hold  that  the  plaintiff  must  show,  in  such  cases,  not  merely 
falsity,  but  that  the  defendant  knew  or  had  reason  to  believe  the 
publication  to  be  untrue  at  the  time  he  published  it.*  It  has  been 
held  that  where  it  appears  that  the  writing  on  which  the  action  is 
based,  though  libelous  per  se,  was  written  on  a  privileged  occasion, 
the  plaintiff  has  the  burden  of  proving  malice,  knowledge  of  falsity, 
recklessness,  the  use  of  impertinent  or  unnecessary  libelous  matter,  or 
other  illegal  abuse  by  the  defendant  of  the  occasion  of  privilege,  and 
upon  establishing  any  of  these  matters  the  plaintiff  is  entitled,  on 
account  of  the  presumption  of  malice,  falsity,  and  injury  arising  from 
matter  libelous  per  se,  to  recover,  unless  the  defendant  establishes  the 
truth  of  the  libelous  statements.*  According  to  some  decisions  where 
the  privilege  of  the  defendant  depends  upon  the  relevancy  of  the 
communication  to  the  occasion,  the  burden  of  showing  the  relevancy 
of  the  same  or  the  necessity  for  making  it  devolves  upon  the  defend- 
ant.* But,  in  other  ca«?e3,  where  a  witness  was  sued  for  libel  in  the 
giving  of  testimony,  it  has  been  held  that  the  burden  rested  on  the 

16.  Tanner  v.  Stevenson,  138  Ky.  20.  Bearce  v.  Bass,  88  Me.  521,  34 
578,  128  S.  W.  878,  30  L.R.A.(N.S.)    Atl.  411,  51  A.  S.  R.  446. 

200.  1.  Note:  7  Ann.  Cas.  847. 

17.  Nichols  V.  Eaton,  110  la.  '509,  2.  Alabama,  etc.,  R.  Co.  v.  Brooks, 
81  N.  W.  792,  80  A.  S.  R.  319,  47  69  Miss.  168,  13  So.  847,  30  A.  S.  R. 
L.R.A.  483.  528  and  note. 

18.  Trimble  v.  Morrish,  152  Mich.  Note :  7  Ann.  Cas.  847. 
G24.  116  N.  W.  451,  16  L.R.A. (N.S.)  3.  Note:  7  Ann.  Cas.  847. 

1017;  Conroy  v.  Pittsburg  Times,  139  4.  Cliambers  v.  Leiser,  43  Wash.  285, 

Pa.  St.  334,  21  Atl.  154,  23  A.  S.  R.  86  Pac.  627,  10  Ann.  Cas.  270. 

188,  11  L.R.A.  725.  5.  Moore    v.    Manufacturers'    Nat. 

Notes:   3   L.R.A.(N.S.)    697;   Ann.  Bank,  123  N.  Y.  420,  25  N.  E.  1048, 

Cas.  1913C  1075.  11  L.R.A.  753. 

19.  Note:  7  Ann.  Cas.  847. 
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plaintiff  to  show  that  the  statements  in  question  were  not  pertinent 
to  the  matter  in  progress.* 

179.  Truth. — The  truth  of  the  publication,  in  an  action  for  libel 
or  slander,  is  a  matter  of  defense,  and  the  burden  of  proof  is  on  the 
defendant  to  prove  the  truth  of  the  words  uttered,  and  not  on  the 
plaintiff  to  prove  their  falsity.'  It  is  the  well  established  general  rule 
that,  in  order  that  the  truth  of  the  charge  may  operate  as  a  defense, 
by  way  of  justification  to  a  civil  action  for  libel  or  slander,  proof  of 
the  facts  establishing  the  truth  of  the  charge  must  be  as  broad  as  the 
charge,  that  is  to  say,  the  truth  of  all  the  material  elements  of  the 
defamatory  matter  must  be  established.*  This  rule  that  a  justification 
must  be  as  broad  as  the  charge  does  not,  however,  mean  that  it  must 
be  broad  enough  to  embrace  every  slanderous  charge  stated  in  the 
complaint,  when  several  separate  and  distinct  things  are  charged. 
Under  such  circumstances  the  defendant  may  justify  as  to  any  dis- 
tinct charge,  although  he  fails  as  to  the  others.*  According  to  some 
authorities  proof  that  a  person  has  been  convicted  of  crime  will  not 
sustain  a  plea  of  truth,  if  the  pereon  has  been  duly  pardoned  of  his 
offense.  But  a  distmction  has  been  suggested  in  this  connection 
between  the  statement  that  a  person  has,  in  the  past,  been  guilty  of 
the  crime  in  question  and  saying  that  he  is,  at  present,  guilty  of  the 
offense;  for  example,  between  the  statement  that  the  person  has  been 
a  thief  and  calling  him  a  thief.  In  the  former  case,  the  plea  of 
truth  will  be  sustained  notwithstanding  the  pardon,  while  in  the  latter 
case  the  statement  may  be  regarded  as  false.*®  Ab  to  the  quantum  of 
proof  necessary  to  establish  the  defense  of  truth,  the  great  weight  of 
modern  authority  is  to  the  effect  that  it  is  sufficient  for  the  defend- 
ant to  establish  his  defense  by  a  preponderance  of  the  evidence.    Even 

6.  Cooper  v.  Phipps,  24  Ore.  367,  Notes:  91  A.  S.  R.  306;  61  L.R.A. 
33  Pac.  985,  22  L.R.A.  836.  538. 

7.  State  V.  Sheridan,  14  Idaho  222,  8.  Register  Newspaper  Co.  v.  Stone, 
93  Pac.  65G,  15  L.R.A.(N.S.)  497;  Off-  102  S.  W.  800,  31  Ky.  L.  Rep.  458, 
utt  V.  Earlywine,  4  Blackf.  (Ind.)  460,  11  L.R.A.(N.S.)  240;  Rutherford  v. 
32  Am.  Dec.  40 ;  Byrket  v.  Monohon,  Paddock,  180  Mass.  289,  62  N.  E.  381, 
7  Blackf.  (Ind.)  83,  41  Am.  Dec.  212;  91  A.  S.  R.  282;  Brewer  v.  Chase,  121 
Fountain  v.  West,  23  la.  9,  92  Am.  Mich.  526,  80  N.  W.  575,  80  A.  S.  R. 
Dec.  405,  overruled  on  another  point  527,  46  L.R.A.  397;  Tauney  v.  Si- 
by  Riley  v.  Norton,  65  la.  306,  21  N.  monson,  109  Minn.  341,  124  N.  W. 
W.  649;  Klos  v.  Zahorik,  113  la.  161,  229,  27  L.R.A. (N.S.)  1035;  Quinn  v. 
84  N.  W.  1046,  53  L.R.A.  235;  Ed-  Review  Pub.  Co.,  55  Wash.  69,  104 
wards  V.  Chandler,  14  Mich.  471,  90  Pac.  181,  133  A.  S.  R.  1016,  19  Ann. 
Am.   Dec.   249    and   note;    Sherin   v.  Cas.  1077. 

Eastwood,  27  S.  D.  312,  131  N.  W.  Notes:   21  L.R.A.  504;   31  L.R.A. 

287,  Ann.  Cas.  1913D  257;  Hinchman  (N.S.)  136,  137. 

V.  Lawson,  5  Leigh  (Va.)  695,  27  Am.  9.  Notes:  31  L.R.A.(N.S.)  137;  50 

Dec.  622;  Coffman  v.  Spokane  Chron-  L.R.A. (N.S.)  1040. 

icle  Pub.  Co.,  65  Wasli.  1,  117  Pac.  10.  Notes:  21  L.R.A.  603;  31  L.R.A. 

596,  Ann.  Cas.  1913B  636.  (N.S.)   147. 
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ttiough  the  plaintiff  has  been  accused  of  crime,  it  is  now  generally 
held  that  proof  of  the  truth  of  the  charge  beyond  a  reasonable  doubt 
is  not  required.**  The  rule  formerly  recognized  by  numerous  courts 
was  that  the  truth  of  words  charging  a  crime  must  be  established 
beyond  a  reasonable  doubt,**  and  particularly  in  cases  wherein  the 
defendant  had  accused  the  plaintiff  of  perjury,  it  was  held  that  to 
sustain  a  plea  of  justification,  the  defendant  must  give  as  conclusive 
proof  as  would  be  necessary  to  convict  the  plaintiff  of  perjury  on  an 
indictment,**  namely,  by  the  testimony  of  two  witnesses,  or  by  one 
witness  and  strong  corroborating  circumstances.**  Even  at  the  pres- 
ent time  in  some  jurisdictions  where  the  general  rule  obtains  that 
in  a  civil  action  for  slander  based  on  words  imputing  the  commission 
of  a  crime,  a  preponderance  of  the  evidence  is  all  that  is  necessary 
to  sustain  a  plea  of  justification,  an  exception  is  made  where  the  crime 
imputed  is  that  of  perjury,  and  it  is  held  that  in  such  case  the  plea 
must  be  established  beyond  a  reasonable  doubt.**  But  the  rule  that 
a  preponderance  of  the  evidence  is  sufficient  to  establish  the  truth  of 
the  charge  is  now  generally  held  to  apply  though  the  plaintiff  was 
accused  of  perjury.** 

180.  Variance. — ^While  the  well  established  rule  that  pleading  and 
proof  must  correspond  *'  aj^plies  in  actions  for  libel  or  slander,  it  has 
been  held  repeatedly  that  it  is  sufficient  if  the  plaintiff  in  such  an 
action  proves  that  the  defendant  uttered  words  substantially  the  same 
as  those  alleged  in  the  petition,**  and  that  the  precise  words  need 
not  be  proved.**    There  are,  however,  numerous  decisions  to  the  effect 

11.  Abraham  v.  Baldwin,  52  Fla.  15.  Flemming  v.  Wallace,  116  Tenn. 
161,  42  So.  591,  10  Ann.  Cas.  1148,  20,  91  S.  W.  47,  7  Ann.  Gas.  1156. 

10  LJR.A.(N.S.)   1051  and  note;  At-       16.  Sloan  v.  Gilbert,  12  Bush  (Ky.) 
lanta  Journal  v.  Mayson,  92  Ga.  640,  51,  23  Am.  Rep.  708;  Lay  v.  Linke, 

18  S.  E.  1010,  44  A.  S.  R.  104  and  122  Tenn.  433,  123  S.  W.  746,  25 
note;  Ellis  v.  Buzzell,  60  Me.  209,  11  L.R.A.(N'.S.)  1215  and  note. 

Am.  Rep.  204;  McBee  v.  Fulton,  47  17.  See  generally,   Pleading. 

Md.  403,  28  Am.  Rep.  465;  Smith  v.  18.  Desmond  v.  Brown,  29  la.  53, 

Burrus,  106  M9.  94,  16  S.  W.  881,  27  4  Am.  Rep.  194;  Hamilton  v.  Nance, 

A.  S.  R.  329,  13  L.R.A.  59 ;  Barfield  159  N.  C.  56,  74  S.  E.  627,  Ann.  Cas. 

V.  Britt,  47  N.  C.  41,  62  Am.  Dec.  190;  1914A  1253;  Zimmerman  v.  McMakin, 

Bell  V.  McGinness,  40  Ohio  St.  204,  22  S.  C.  372,  53  Am.  Rep.  720;  Hasley 

48  Am.  Rep.  673  and  note.  v.  State,  57  Tex.  Grim.  400,  123  S.  W. 

Note:  7  Ann.  Cas.  1158.  596,  136  A.  S.  R.  986  and  note;  Pos- 

12.  Fountain  v.  West,  23  la.  9,  92  nett  v.  Marble,  62  Vt.  481,  20  Atl.  813, 
Am.  Dec.  405,  overruled  in  Riley  v.  22  A.  S.  R.  126,  11  L.R.A.  162;  Ze- 
Norton,  65  la.  306,  21  N.  W.  649.  nobio  v.  AxteU,  6  T.  R.  162,  3  R^v. 

Notes :  20  Am.  Rep.  420 ;  10  L.R.A.  Rep.  142,  9  Eng.  Rul.  Cas.  87  and 
(N.S.)  1052;  7  Ann.  Cas.  1158.  note. 

13.  Newbit  v.  Statuck,  35  Me.  315,  19.  Estes  v.  Antrobus,  1  Mo.  197,  13 
58  Am.  Dec.  706  and  note.  Am.  Dec.  496  and  note:   Meriwether 

14.  Byrket  v.  Monohon,  7  Blackf.  v.  Knapp,  211  Mo.  199, 109  S.  W.  750, 
(Ind.)  83,  41  Am.  Dec.  212  and  nore.   16  L.R.A. (N.S.)  953;  Bamett  v.  Ward, 
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that  it  is  not  sufficient  to  prove  words  of  similar  import,**  or  words 
which  are  tantamount  to  those  charged,*  or  equivalent  and  similar 
words,*  and  that  the  words  proved  must  do  more  than  convey  the 
same  idea  as  those  alleged  in  the  petition  as  having  been  spoken  by 
the  defendant*  Some  courts  have  declared  it  necessary  that  the  words 
charged  be  specifically  proved,  and  that  it  is  not  sufficient  to  estab- 
lish a  basis  for  an  inference  that  the  alleged  charge  was  intended.* 
If  the  words  were  uttered  in  the  form  of  a  question,  they  will  not 
be  admitted  in  support  of  a  declaration  charging  them  to  have  been 
I  spoken  affirmatively.'    If  the  defamatory  words  are  alleged  to  have 

been  spoken  in  a  foreign  language,  the  fact  that  the  words  were  so 
spoken  must  be  proved,*  and  on  the  other  hand,  it  has  been  held 
that  to  allege  a  publication  of  English  words  and  prove  a  publication 
of  words  in  another  tongue  is  a  variance.'  It  is  not  a  fatal  variance 
.  that  all  the  words  laid  in  the  declaration  are  not  proved,  but  it  is 
sufficient  if  enough  be  proved  to  sustain  the  action.®  If,  however, 
all  the  words  laid  are  necessary  to  constitute  the  slander,  tliey  must 
be  proved  as  laid.  And  if  other  words  not  laid  are  proved,  which 
limit  or  change  the  meaning  of  those  counted  on,  the  action  cannot 
be  sustained.*  The  time  when  the  words  were  spoken,  as  laid  in  the 
declaration,  is  immaterial.**  It  is  not  necessary  to  prove  that  the 
publication  was  made  on  the  day  laid  in  the  complaint,  but  it  is 
sufficient  to  prove  that  it  took  place  before  the  commencement  of  the 
action  and  within  the  period  of  the  statute  of  limitations.** 

36  Ohio  St.  107,  38  Am.  Rep.  561;       3.  Bundy  v.  Hart,  46  Mo.  460,  2 
Hersh  V.  Ringwalt,  3  Yeates  (Pa.)  608,  Am.  Rep.  525.  ,^«  ^  ,    «^o 

2  Am.  Dec.  392.    In  Treat  v.  Brown-       ^' J^^^^Ja  Z^^^^^^^l  ^^r^o  x  oo^' 

ing,  4  Conn.  408,  10  Am.  Dee.  156,  1^4  Pac.  458,  34  L.R.A  (N.S.)  323. 

the  words  charged  were  that  "the  plain-  ^  J.  Yeates  v.  Reed,  4  Blackf .  (Ind.) 

tiff  had  had  a  bastard  child;"  and  the  ^l'  ^2  Am    Dec.  43  and  note. 

J  j»         ^     uT4f  T  u«„^  ^«*       o.  Note:  6  Ann.  Cas.  732. 

words  proved  were :   "If  I  have  not       ^   g^-^j^^  ^^  g^^^      ^  ^^    ^ 

been  imsintonned,  the  plaintiff  had  a  ^go,  8  S.  W.  477,  8  A.  S.  R.  444. 

bastard  child,'  and  this  waa  held  no  g   gaker  v.  Young, '44  DI.  42,  92 

variance.  ^na^  Dec.  149  and  note;  Wheeler  v. 

20.  Slocumb  v,  Kuykendall,  1  Scam,  ptobb,  1  Blackf.   (Ind.)   330,  12  Am, 

(111.)  187,  27  Am.  Dec.  764.  Dec.  245  and  note;  Hume  v.  Arrasmith, 

1.  Commons    v.    Walters,    1    Port.  1  Bibb   (Ky.)   165,  4  Am.  Dec.  626; 
(Ala.)  377,  27  Am.  Dec.  635.  Purple  v.  Horton,  13  Wend.  (N.  Y.) 

2.  Miller  v.  Nuckolls,  77  Ark.  64,  9,  27  Am.  Dec.  167. 
91  S.  W.  759,  113  A.  S.  R.  122,  7  9.  Baker  v.  Young,  44  111.  42,  92 
Ann.  Cas.  110,  4  L.R.A.(N.S.)    149;  Am.  Dec.  149  and  note. 
Wheeler  v.  Robb,  1  Blackf.  (Ind.)  330,  10.  Hosley  v.  Brooks,  20  lU.  115,  71 
12  Am.  Dec.  245;  Gray  v.  Elzroth,  10  Am.  Dec.  252. 

Ind.  App.  587,  37  N.  E.  551,  53  A.  11.  Quigley  v.  McKee,  12  Ore.  22, 

S.  R.  400  and  note.  5  Pac.  347,  53  Am.  Rep.  320. 
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X.  Trial 

181.  Right  to  Open  and  Close. — ^As  to  the  right  to  open  and  close 
in  actions  for  libel  or  slander,  the  generally  accepted  rule  is  that  the 
plaintiff  is  entitled  to  begin  in  libel  and  slander,  even  though  the 
defendant  have  the  affirmative  through  a  plea  of  justification;  the 
reason  being  that  such  a  plea  does  not  admit  die  amount  of  the 
plaintiff's  unliquidated  damages.**  So  even  if  the  defendant  claims 
privilege  and  denies  malice,  the  right  to  open  and  close,  according  to 
the  modern  doctrine,  is  with  the  plaintiff.  The  reason  is  that  the  ques- 
tion of  malice  and  that  of  the  extent  of  the  damages  are  both  in  issue, 
and  the  plaintiff  has  therefore  something  to  prove  in  order  to  make 
out  his  case.**  If  the  defendant  should,  in  addition  to  his  justifi- 
cation, admit  in  his  plea  or  answer  that  but  for  it  the  plaintiff  would 
be  entitled  to  recover  the  full  amount  of  the  damages  claimed  or 
demanded  by  him  in  his  declaration  or  complaint,  the  effect,  no  doubt, 
would  be  to  shift  the  right  to  open  and  close  to  the  defendant,  as 
the  plaintiff  would  have  nothing  to  prove  to  recover,  his  entire  claim, 
and,  if  no  evidence  was  given,  he  would  recover  it.** 

182.  Province  of  Court  and  Jury  Generally. — In  actions  for  dam- 
ages for  libel  or  slander,  as  in  other  civil  actions,  it  is  the  well  settled 
general  rule  that  it  is  the  province  of  the  court  to  state  the  law  and 
that  of  the  jury  to  determine  the  facts.  Where  different  conclusions 
may  reasonably  be  drawn  by  different  minds  from  the  same  evidence, 
the  question,  ordinarily,  is  one  for  the  jury.  But  where  the  facts 
are  wholly  undisputed  and  admit  of  no  conflicting  inferences,  the 
question  is  one  of  law.**  In  some  jurisdictions,  however,  there  are 
constitutional  or  statutory  provisions  making  the  jury,  even  in  civil 
actions,  the  judges  of  both  the  law  and  the  facts  on  the  question  of 
libel.**     It  has  been  held  generally  that  a  provision  of  the  kind 

12.  Note :   61  L.R.A.  556.  592,  20  L.R. A.  138 ;  St.  James  Military 

13.  Coffman  v.  Spokane  Chronicle  Academy  v.  Gaiser,  125  Mo.  517,  28 
Pub.  Co.,  65  Wash.  1,  117  Pac.  596,  S.  W.  851,  46  A.  S.  R.  502,  28  L.R.A. 
Ann.  Cas.  1913B  636.  667;    Diener   v.    Star-Chronicle    Pub. 

14.  Note:  61  L.R.A.  557.  Gener-  Co.,  230  Mo.  613,  132  S.  W.  1143,  33 
ally  as  to  the  right  to  open  and  close,  L.R.A.(N.S.)  216;  Paxton  v.  Wood- 
see'  Trial.  ward,  31  Mont.  195,  78  Pac.  215,  107 

15.  Waters-Pierce  Oil  Co.  v.  Brid-  A.  S.  R.  416  and  note,  3  Ann.  Cas. 
well,  103  Ark.  345, 147  S.  W.  64,  Ann.  546  and  note;  Harrington  v.  Butte 
Cas.  1914B  837.  See  generally  Jury,  Miner  Co.,  48  Mont.  550, 139  Pac.  451, 
vol.  16,  p.  189.  Ann.  Cas.  1915D  1257  and  note,  61 

16.  Meeker  v.  Post  Printing,  etc.,  L.R.A. (N.S.)  369  and  note;  Ross  v. 
Co.,  55  Colo.  355,  135  Pac.  457,  Ann.  Ward,  14  S.  D.  240,  85  N.  W.  182,  86 
Cas.  1915A  126 ;  Tresca  v.  Maddox,  11  A.  S.  R.  746. 

La.  Ann.  206,  66  Am.  Dec.  198  and       Note --51  L.R.A. (N.S.)  369. 
note;  Oakes  v.  State,  98  Miss.  80,  54       As  to  the  power  of  the  jury  in  some 
So.  79,  33  L.R.A.(N.S.)  207  and  note;   states  to  determine  the  law  and  the 
Mitchell   V.   Bradstreet   Co.,   116   Mo.  facts  in  criminal  prosecutions  for  libel 
226,  22  S.  W.  358,  724,  38  A.  S.  R.  or  slander,  see  infra,  par.  231. 
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under  consideration  is  in  the  main  declaratory  of  the  common  law, 
and  that  its  primary  object  is  not  to  extend  the  province  of  the  jury 
by  investing  them  with  the  power  of  the  court,  but  rather  to  prevent 
the  court  from  invading  the  province  of  the  jury.*'  Such  a  provision 
does  not  relieve  the  court  of  the  duty  to  pass  on  the  pleadings  in  the 
case,*®  nor  does  it  eliminate  the  requirements  that  the  issues  be  made 
up  and  the  same  procedure  followed  as  in  other  cases,  and  that  the 
rules  of  evidence  be  likewise  thus  followed.**  Furthermore,  the  court 
must  necessarily  pass  on  the  qualifications  of  a  juror,^^  as  well  as  on 
the  admissibility  of  evidence.*  So  also  it  has  been  held  that  the 
court  may  peremptorily  order  a  nonsuit,  or  overrule  a  demurrer  to 
the  evidence,  and  may  sustain  or  overrule  a  motion  which  may  be 
made  in  arrest  of  judgment,^  though  it  has  been  declared  that  it 
cannot  peremptorily  direct  a  verdict  against  the  defendant.*  Not- 
withstanding such  a  provision  of  the  kind  now  under  consideration, 
it  has  been  held  that  it  is  the  duty  of  the  court  to  instruct  the  jury 
as  to  the  definitions-  and  principles  of  law  applicable  to  the  case,* 
and  that  an  erroneous  statement  of  law  in  the  instructions  is  reversible 
error.*  According  to  some  decisions  the  instruction  is  advisory  only, 
and  a  new  trial  cannot  be  granted  because  of  the  refusal  of  the  jury 
to  follow  an  instruction  that  the  matter  complained  of  is  libelous  per 
se.*  There  is,  however,  authority  to  the  effect  that  the  court  may 
require  the  jury  to  consider  only  the  law  given  in  its  charge  in  a 
libel  suit,  notwithstanding  the  constitutional  provision  that  in  such 


17.  Notes:    33    L.R.A.(N.S.)    207;  20.  Note:  Ann.  Cas.  1915D  1268. 
Ann.  Cas.  1915D  1263.  1.  Meeker  v.  Post  Printing,  etc.,  Co., 

18.  St.  James  Military  Academy  v.  55  Colo.  355,  135  Pac.  457,  Ann.  Cas. 
Gaiser,  125  Mo.  517,  28  S.  W.  851,  1915A  126 ;  MitcheU  v.  Bradstreet  Co., 
46  A.  S.  R.  502,  28  L.R.A.  667.  In  116  Mo.  226,  22  S.  W.  358,  724,  38 
Diener  v.  Star-Chronicle  Pub.  Co.,  230  A.  S.  R.  592,  20  L.R.A.  138. 

Mo.  613,  132  S.  W.  1143,  33  L.R.A.  2.  Note:    Ann.    Cas.    1915D    1269, 

(N.S.)  216,  it  was  held  that,  notwith-  1273. 

standing  a  provision  of  the  kind  now  3.  Ross  v.  Ward,  14  S.  D.  240,  85 
being  considered  the  court  may  deter-  N.  W.  182,  86  A.  S.  R.  746. 
mine  as  a  matter  of  law  on  demurrer  4.  Tresea  v.  Maddox,  11  La.  Ann. 
that  a  publication  relied  on  without  206,  66  Am.  Dec.  198;  Paxton  v.  Wood- 
innuendo  to  be  libelous  per  se  is  not  ward,  31  Mont.  195,  78  Pac.  215,  107 
so,  or  that  an  innuendo  seeking  to  give  A.  S.  R.  416  and  note,  3  Ann.  Cas. 
words  of  hidden  meaning  a  libelous  546  and  note, 
intent  is  forced  and  unnatural,  or  that  Note ;  Ann.  Cas.  1915D  1270. 
an  attempt  to  put  a  libelous  edge  on  5.  Paxton  v.  Woodward,  31  Mont. 
ambiguous  words  is  an  unnatural  and  195,  78  Pac.  215,  107  A.   S.  R.  416 
forced  construction,  and  that  therefore  and  note,  3  Ann.  Cas.  546  and  note, 
no  libel  is  alleged.  6.  Harrington  v.  Butte  Miner  Co., 

19.  Meeker  v.  Post  Printing,  etc.,  48  Mont.  550,  139  Pac.  451,  ^\jin.  Cas. 
Co.,  55  Colo.  355,  135  Pac.  457,  Ann.  1915D  1257  and  note,  51  L.R.A.(N.S.) 
Cas.  1915A  126.  369. 
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suits  the  jury  shall  determine  the  law  and  the  facts,  under  the  direc- 
tion of  the  court.' 

183.  Publication,  Responsibility  Therefor,  and  Application  to  Plain- 
tiff.— The  question  of  publication  is  generally  held  to  be  for  the 
jury,^  and  whether  an  alleged  libel  was  published  of  the  plaintiff 
is  also  a  question  for  the  jury,  where  extrinsic  evidence  is  necessary 
to  show  to  whom  it  applied.*  Where,  however,  the  first  part  of  an 
alleged  libelous  publication  was  justified  as  true,  and  the  latter  part 
was  denied  as  applying  to  plaintiff,  it  was  held  that  the  ordinary  and 
natural  meaning  and  construction  of  the  language  used,  the  declara- 
tion containing  no  averment  of  any  fact  which  would  affect  the  mean- 
ing of  the  language,  no  innuendo  pointing  any  expression  or  allusion 
therein  made  to  plaintiff,  and  no  colloquium  alleging  that  the  lan- 
guage was  used  of  and  concerning  the  plaintiff,  was  a  question  of 
law  for  the  court,  and  that  it  could  not  be  left  to  the  jury  to  infer 
that  the  latter  part  of  the  publication  did  refer  to  the  plaintiff.^®  The 
issue  of  whether  authority  to  an  agent  to  utter  a  slander  should  be 
implied  becomes  one  of  fact  for  the  jury  where  the  facts  and  circum- 
stances in  proof  would  induce  a  reasonable  person  to  infer  that  tlie 
act  is  within  the  scope  of  the  agent's  authority ;  but  if  only  one  infer- 
ence should  be  drawn  from  the  evidence,  and  that  is  a  want  of  author- 
ity, the  question  becomes  one  of  law  for  the  court*^ 

184.  Meaning  of  Language  Used. — ^It  is  generally  held  to  be  the 
function  of  the  court  to  determine,  as  a  question  of  law,  whether  a 
published  statement  is  libelous  per  se,**  and  if  the  words  are  unam- 
biguous and  admit  of  but  one  sense,  the  question  whether  they  are 
defamatory  is  one  which  the  court  must  decide,  and  instruct  the 
jury  accordingly.**    On  the' other  hand,  where  the  words  used  are 

7.  Oakes  ▼.  State,  98  Miss.  80,  54  well,  103  Ark.  345, 147  8.  W.  64,  Ann. 
So.  79,  33  L.R.A.(N.S.)  207.  Cas.  1914B  837. 

8.  Dowie  V.  Priddle,  216  111.  653,  76  12.  Baker  v.  Warner,  231  U.  S.  688, 
N.  E.  243,  3  Ann.  Cas.  626;  Negley  34  S.  Ct.  176,  68  U.  S.  (L.  ed.)  384; 
V.  Farrow,  60  Md.  168,  45  Am.  Rep.  Brewer  v.  Chase,  121  Mich.  626,  80 
716.  N.  W.  676,  80  A.  S.  R.  627,  46  L.R.A. 

9.  Brinsfield  v.  Howeth,  107  Md.  397;  Woodruff  v.  Bradstreet  Co.,  116 
278,  68  Ati.  666,  24  L.RJl.(N.S.)  583;  N.  Y.  217,  22  N.  E.  354,  6  L.R.A.  666; 
Hanson  v.  Globe  Newspaper  Co.,  159  Cleveland  Leader  Printing  Co.  v.  Neth- 
Mass.  293,  34  N.  E.  462,  20  L.R.A.  ersole,  84  Ohio  St.  118,  95  N.  E.  736, 
866;  EUis  v.  Brockton  Pub.  Co.,  198  Ann.  Cas.  1912B  978;  WooUey  v. 
Mass.  638,  84  N.  E.  1018,  126  A.  S.  Plaindealer  Pub.  Co.,  47  Ore.  619,  84 
R.  454,  16  Ann.  Cas.  83;  Van  Vechten  Pac.   473,  5  LJIA.(N.S.)    498. 

V.  Hopkins,  6  Johns.  (N.  Y.)  211,  4  13.  Press  Pub.  Co.  v.  McDonald,  63 

Am.  Dec.  339  and  note;  Price  v.  Con-  'Fed.  238,  26  U.  8.  App.  167,  11  C. 

way,  134  Pa.  St.  340,  19  Atl.  687,  19  C  A.  166,  26  L.R.A.  631;  Dowie  v. 

A.  S.  R.  704,  8  L.R.A.  193.  Priddle,  216  111.  653,  75  N.  E.  243, 

10.  Barrows  v.  Bell,  7  Gray  (Mass.)  3  Ann.  Cas.  526;  Harrison  v.  Findley, 
301,  66  Am.  Dec.  479  and  note.  23  Ind.  265,  85  Am.  Dec.  456 ;  Thomp- 

11.  Waters-Pierce  Oil  Co.  ▼.  Brid-  son.  v.  Rake,  140  la.  232,  118  N.  W. 
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ambiguous  in  their  import,  or  may  permit,  in  their  construction, 
connection,  or  application,  a  doubtful  or  more  than  one  interpreta- 
tion, and  in  some  sense  be  defamatory,  the  question  whether  they  are 
such  is  for  the  jury  under  proper  instructions  from  the  court.**  The 
sense  in  which  actionable  words  were  used,  when  the  utterance  thereof 
has  been  attended  by  facts  and  circumstances  indicating  their  use 
in  a  qualified  sense,  so  as  to  make  them  convey,  to  those  who  heard 
them,  a  meaning  different  from  the  one  ordinarily  accorded  them, 
is  a  question  for  the  jury  to  determine.**  Though  it  is  the  province 
of  the  judge  to  decide  whether  a  publication  is  capable  of  the  mean- 
ing ascribed  to  it  by  the  innuendo,  it  is  for  the  jury  to  decide  whether 
such  meaning  is  truly  ascribed  to  itw*^ 

185.  Malice. — ^While  there  are  some  decisions  holding  that  in 
actions  for  libel  or  slander  the  question  of  malice  is  a  mixed  ques- 
tion of  law  and  fact,  of  which  the  courts  are  more  competent  to 
judge  than  juries,*^  the  great  weight  of  authority  is  to  the  effect  that 

279,  18  L.R.A.(N.S.)   921;  Hume  v.  28  A.  S.  R.  240;  Edwards  v.  Chandler, 

Arrasraith,  1  Bibb  (Ky.)  165,  4  Am.  14  Mich.  471,  90  Am.  Dec.  249  and 

Dec.  626;  Brite  v.  Gill,  2  T.  B.  Mon.  note;  Bonrreseau  v.  Evening  Journal 

(Ky.)  65,  15  Am.  Dec.  122;  Usher  v.  Co.,  63  Mich.  425,  30  N.  W.  376,  6 

Severance,  20  Me.  9,  37  Am.  Dec.  33;  A.   S.  R.  320  and  note;  Rodgers  v. 

Negley  v.  Farrow,  60  Md.  158,  45  Am.  Kline,  56  Miss.  808,  31  Am.  Rep.  389 ; 

Rep.  715 ;  Bourreseau  v.  Evening  Jour-  Battles  v.  Tyson,  77  Neb.  563,  110  N. 

nal  Co.,  63  Mich.  426,  30  N.  W.  376,  W.  299,  15  Aim.  Cas.  1241,  24  LJI.A. 

6  A.  S.  R.  320  and  note;  Battles  v.  (N.S.)  577;  Maynard  v.  Beardsley,  7 

Tyson,  77  Neb.  663,  110  N.  W.  299,  Wend.  (N.  Y.)  560,  22  Am.  Dec.  595 

16  Ann.  Cas.  1241,  24  L.R.A.(N.S.)  and  note;  WoodruflP  v.  Bradstreet  Co., 

677;  Van  Vechten  v.  Hopkins,  5  Johns.  116  N.  Y.  217,  22  N.  E.  354,  5  L.R.A. 

(N.  Y.)  211,  4  Am.  Dec.  339  and  note;  556;  Linehan  v.  Nelson,  197  N.  Y.  482, 

Moore  v.  Francis,  121  N.  Y.  199,  23  90  N.  E.  1114,  18  Ann.  Cas.  831,  35 

N.  E.  1127,  18  A.  S.  R.  810  and  note,  L.R.A.(N.S.)    1119;    Pittsburgh,   etc., 

8   L.R.A.   214   and   note;    Bodine   v.  R.  Co.  v.  McCurdy,  114  Pa.  St.  554, 

Times-Journal  Pub.  Co.,  26  Okla.  135,  8  Atl.  230,  60  Am.  Rep.  363;  Cotulla 

110  Pac  1096,  31  L.R.A.(N.S.)  147;  v.  Kerr,  74  Tex.  89,  11  S.  W.  1058, 

Pittock  V.  O'Neill,  63  Pa.  St.  253,  3  16  A.  S.  R.  819. 
Am.   Rep.  544;   Cotulla  v.   Kerr,  74       15.  Alderson  v.  Kahle,  73  W.  Va. 

Tex.  89,  11  S.  W.  1058,  15  A.  S.  R.  690,  80  S.  E.  1109,  61  L.R.A.(N.S.) 

819.  1198. 

14.  Baker  ▼.  Warner,  231  U.  S.  588,       16.  Boehmer  v.  Detroit  Free  Press 

34  S.  Ct.  175,  58  U.  S.  (L.  ed.)  384;  Co.,  94  Mich.  7,  53  N.  W.  822,  34  A. 

Press  Pub.  Co.  v.  McDonald,  63  Fed.  S.  R.  318;  Orband  v.  Kalamazoo  Tel. 

238,  26  U.  S.  App.  167,  11  C.  C.  A.  Co.,  170  Mich.  387,  136  N.  W.  380, 

156,  26  L.R.A.  531;  Mellen  v.  Times-  Ann.  Cas.  1914A  1124;  Hayes  v.  Press 

Minor  Co.,  167  Cal.  587,  140  Pac.  277,  Co.,  127  Pa.  St.  642,  18  Atl.  331.  14 

Ann.  Cas.  1915C  766 ;  Hohnes  v.  Clis-  A.  S.  R.  874  and  note,  6  L.R. A.  643 ; 

by,  121  Ga,  241,  48  S.  E.  934,  104  A.  Blagg  v.  Sturt,  10  Q.  B.  Ad.  &  El.  899, 

S.  R.  103;  Spence  v.  Johnson,  142  Ga.  59  E.  C.  L.  899,  16  L.  J.  Q.  B.  31),  11 

267,  82  S.  E.  646,  Ann.  Cas.  1916A  Jur.  101,  9  Eng.  Rul.  Cas.  IIG  and 

1195;  Dedway  v.  Powell,  4  Bush  (Ky.)  note. 

77,  96  Am.  Dec.  283  and  note;  Haines       17.  Savoie  v.  Scanlan,  43  La.  Ann. 

V.  Campbell,  74  Md.  158,  21  Atl.  702,  967,  9  So.  916,  26  A.  S.  R.  200. 
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in  such  actions  the  question  of  malice,  or  of  motive  on  the  part  of 
the  defendant  in  making  the  publication  in  question,  is  for  the  deter- 
mination of  the  jury.*®  Thus  in  an  action  for  Ubel  based  on  a  news- 
paper publication,  charging  a  public  officer  with  improper  conduct 
merely  to  get  fees,  the  question  whether  there  was  probable  cause  on 
the  part  of  the  publisher  for  the  belief  that  he  acted  on  reliable 
and  trustworthy  information,  and  whether  he  acted  in  perfect  good 
faith,  or  published  the  article  wilfully  and  maliciously,  with  intent 
to  bring  the  officer  into  public  hatred  and  contempt,  has  been  held 
to  be  a  question  for  the  jury  to  determine.**  If,  however,  express 
malice  be  an  essential  part  of  the  plaintiff's  case,  as  in  actions  based 
on  communications  qualifiedly  privileged,  it  has  been  held  that  the 
question  whether  there  is  any  evidence  adduced  to  prove  malice  is 
^  question  for  the  court.*^ 

186.  Privilege  or  JostificatioiL — Whether  a  publication  is  or  is  not 
privileged  by  reason  of  the  occasion  is  a  question  of  law,  for  the 
court  alone,  where  there  is  no  dispute  as  to  the  circumstances  under 
which  it  was  made.*  If  the  court  decides  that  the  occasion  was  one 
of  qualified  or  conditional  privilege  only,  and  there  is  evidence  of 

18.  Dowie  V.  Priddle,  216  lU.  563,  S.  £.  51,  Ann.  Gas.  1914C  989 ;  Shad- 

75  N.  E.  243,  3  Ann.  Gas,  526;  Ham-  den  v.  McElwee,  86  Tenn.  146,  5  S.  W. 

son  V.  Findley,  23  Ind.  265,  85  Am.  602,  6  A.  8.  R.  821;  Nott  v.  Stoddard, 

Dec.  456;  Nichols  v.  Eaton,  110  la.  38  Vt.  25,  88  Am.  Dec.  633;  Arnold  v. 

509,  81  N.  W.  792,  80  A.  S.  R.  319,  Ingram,  151  Wis.  438,  138  N.  W.  Ill, 

47  LJI.A.  483;  Bunton  v.  Worley,  4  Ann.  Gas.  1914G  976. 
Bibb  (Ky.)  38,  7  Am.  Dec.  735  and       19.  Augusta  Evening  News  ▼.  Rad- 

note;  Trabue  v.  Mays,  3  Dana  (Ky.)  ford,  91  Ga.  494,  17  S.  E.  612,  44 

138,  28  Am.  Dec.  61 ;  Miller  v.  Butler,  A.  S.  R.  53,  20  L.R.A.  533. 
6  push.  (Mass.)  71,  52  Am.  Dec.  768;       20.  Bohlinger  v.  Germania  Life  Ins. 

Morasse  v.  Brochu,  151  Mass.  567,  25  Go.,  100  Ark.  477, 140  S.  W.  257,  Ann. 

N.  E.  74,  21  A.  S.  R.  474,  8  L.R.A.  Gas.  1913G  613,  36  L.R.A.(N.S.)  449. 
524;  Brewer  v.  Ghase,  121  Mich.  526,       1.  Bohlinger  v.  Germania  Life  Ins. 

80  N.  W.  575,  80  A.  S.  R.  527,  46  Co.,  100  Ark.  477,  140   S.  W.   257, 

L.R.A.  397;  Flynn  v.  Boglarsky,  164  Ann.  Gas.  1913G  613,  36  L.R.A.(N.S.) 

Mich.  513,  129  N.  W.  674,  32  L.R. A.  449 ;  Nichols  v.  Eaton,  110  la.  509,  81 

(N.S.)    740;   Allen  v.   Pioneer  Press  N.  W.  792,  80  A.  S.  R.  319  and  note, 

Go.,  40  Minn.  117,  41  N.  W.  936,  12  47  L.R.A.  483;  Brewer  v.  Ghase,  121 

A.  S.  R.  707,  3  L.R.A.  532;  Alabama,  Mich.  526,  80  N.  W.  575,  80  A.  S.  R. 

etc..  Go.  V.  Brooks,  69  Miss.  168,  13  527,  46  L.R.A.  397;  SuUivan  v.  Strath- 

So.  847,  30  A.  S.  R.  528;  Sullivan  v.  an-Hutton-Evans  Commission  Co.,  152 

Strahom-Hutton-Evans  Com.  Co.,  152  Mo.  268,  53  S.  W.  912,  47  L.R.A.  859; 

Mo.  268,  53  S.  W.  912,  47  L.R.A.  859;  Mank  v.  Brundage,  68  Ohio  St.  89,  67 

Hastings  v.  Lusk,  22  Wend.  (N.  Y.)  N.  E.  152,  62  L.R.A.  477;  Bodine  v. 

410,  34  Am.  Dec.  330;  White  v.  Gar-  Times- Journal  Pub.  Co.,  26  Okla.  135, 

roU,  42  N.  y.  161,  1  Am.  Rep.  503;  110  Pac.  1096,  31  L.R.A. (N.S.)  147; 

Upton  ▼.  Hume,  24  Ore.  420,  33  Pac.  Jackson  v.  Pittsburgh  Times,  152  Pa. 

810,  41  A.  S.  R.  8C3,  21  L.R.A.  493;  St.  406,  25  AU.  613,  34  A.  S.  R.  659; 

Jackson  v.  Pittsburgh  Times,  152  Pa.  Gotulla  v.  Kerr,  74  Tex.  89,  11  S.  W. 

St.  406,  25  Atl.  613,  34  A.  S.  R.  659 ;  1058,  15  A.  S.  R.  819. 
Black  V.  State  Co.,  93  S.  C.  4G7,  77 
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actual  malice  on  the  part  of  the  defendant^  the  question  of  bona  fides 
becomes  one  of  fact  for  the  jury.*  If,  however,  from  the  uncontro- 
verted  testimony,  there  is  no  malice  shown,  then  there  exists  no  cause 
of  action  and  it  becomes  the  duty  of  the  court  to  direct  a  nonsuit  or 
verdict  for  the  defendant.*  The  question  of  probable  cause,  where 
the  facts  are  undisputed,  is  a  question  of  law  for  the  court  in  actions 
for  malicious  prosecution,  or  for  libel  in  the  nature  of  malicious 
prosecution.*  The  truth  or  falsity  of  a  publication  is  for  the  deter- 
mination of  the  jury,'  as  is  the  question  whether  an  alleged  libelous 
publication  is  a  true  and  correct  narrative  of  quasi  judicial  proceed- 
ings before  a  public  body,  which  may  lawfully  be  published.* 

187.  Instructions. — ^In  actions  to  recover  damages  for  libel  or  slan- 
der the  necessity,  propriety  and  sufficiency  of  instructions  are  to  be 
determined  by  the  rules  applicable  in  civil  actions  generally,'  and 
a  charge  not  applicable  to  or  supported  by  any  evidence  should  not 
be  given,  even  though  abstractly  correct.®  Thus  where  the  truth  of 
the  charge  is  not  pleaded  there  is  no  issue  of  that  kind  on  which  the 
court  is  required  to  instruct.*  The  failure  of  the  court  to  give  instruc- 
tions not  asked  is  not  error,^®  nor  is  the  failure  of  the  court  to  explain 
to  the  jury  the  meaning  of  technical  terms  used  in  its  instructions 
ground  for  a  new  trial,  in  the  absence  of  an  appropriate  and  timely 
request  for  such  explanation.^*  According  to  some  decisions  an  in- 
struction in  an  action  to  recover  damages  for  slander  that  it  is  not 
necessary  that  the  jury  should  find  that  the  defendant  used  the  pre- 
cise words  alleged  in  the  complaint,  but  that  they  must  find  the  charge 
was  made  substantially  in  the  words  set  forth,  is  sufficiently  explicit.** 
But  by  other  authorities  it  has  been  held  erroneous  to  instruct  the 
jury,  in  such  action,  that  it  is  for  them  to  determine  whether  the 
defendant,  "in  substance,"  spoke  or  published  the  words  charged, 
without  explaining  what  meaning  the  law  attaches  to  those  words  in 


2.  Nichols  V.  Eaton,  110  la.  609,  81  N.  E.  243,  3  Ann.  Cas.  626. 

N.  W.  792,  80  A.  S.  E.'319  and  note,       6.  Barrows  v.  Bell,  7  Gray  (Mass.) 

47  L.E.A.  483;  Sullivan  v.  Strathan-   301,  66  Am.  Dec.  479. 

Hutton-Evans    Commission    Co.,    152       7.  See  Instructions,  vol.  14,  p.  726 

Mo.  268,  63  S.  W.  912,  47  L.R. A.  859 ;  et  seq. 

Jackson  v.  Pittsburgh  Times,  152  Pa.       8.  Cotulla  v.  Kerr,  74  Tex.  89,  11 

St.  406,  25  Atl.  613,  34  A.  S.  R.  659.     S.  W.  1058,  16  A.  S.  R.  819  and  note. 

3.  Bohlinger  v.  Germania  Life  Ins.       9.  Thompson  v.  Rake,  140  la.  232, 
Co.,   100   Ark.   477,   140   S.  W.   257,  118  N.  W.  279,  18  L.R.A.(N.S.)  921. 
Ann.    Cas.   1913C   613    and  note,   36       10.  Mitchell  v.  Bradstreet  Co.,  116 
L.R.A.(N.S.)    449;   Jackson  v.  Pitts-  Mo.  226,  22  S.  W.  358,  724,  38  A. 
burgh  Times,  152  Pa.  St.  406,  26  Atl.   S.  R.  592,  20  L.R.A.  138. 

613,  34  A.  S.  R.  659.  11.  Holmes  v.  Clisby,  121  Ga.  241, 

4.  Howard  v.  Thompson,  21  Wend.  48  S.  E.  934,  104  A.  S.  R.  103. 

(N.  Y.)  319,  34  Am.  Dec.  238.    And       12.  Posnett  v.  Marble,  62  Vt.  481, 
see  Malicious  Prosecution.  20  Atl.  813,  22  A.  S.  R.  126, 11  L.R.A. 

5.  Dowie  v.  Priddle,  216  lU.  563,  75   162. 
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euch  a  connection.**  An  instruction  in  an  action  for  slander  for 
accusing  one  of  crime,  omitting  the  question  of  privilege,  and  assum- 
ing, in  effect,  that  the  defendant  admits  in  his  pleadings  that  the 
charge  was  false  and  that  he  knew  it  to  be  false,  when  he  makes 
no  such  admission,  is  erroneous.**  But  it  has  been  held  that  an 
instruction  is  not  erroneous  as  assuming  the  guilt  of  the  defendant, 
or  the  circumstances  of  the  case,  where,  in  an  action  for  slander, 
the  jury  are  informed  that  the  law  implies  damages  from  the  speaking 
of  actionable  words,  and  that  the  defendant  intended  the  injury  the 
slander  was  calculated  to  effect.**  In  an  action  for  libel  it  is  not 
error  for  the  court  to  refuse  to  send  out  the  libelous  publication  with 
the  jury  on  retiring  to  deliberate,  especially  when  it  does  not  appear 
that  the  court  was  requested  to  do  so.**  In  certain  jurisdictions,  the 
court  is  permitted  to  comment  on  the  evidence  in  actions  for  libel, 
in  the  presence  of  the  jury.*' 

XI.  Damages 

In  Oeneral 

188.  General  Principles. — The  general  rules  in  reference  to  the 
recovery  of  damages  in  civil  actions  apply  to  actions  for  damages  for 
libel  or  slander.**  The  right  to  recover  damages  for  injury  to  repu- 
tation in  an  action  for  libel  has  been  declared  to  be  a  right  which 
cannot  be  abridged  by  statute.**  The  amount  of  damages  recoverable 
is  peculiarly  within  the  province  of  the  jury,**  but  the  trial  court 
should  give  instructions  on  the  subject.*  In  jurisdictions  wherein 
damages  are  recoverable  against  a  husband  and  wife  for  the  wife's 
libel,  the  measure  of  damages  is  the  same  as  it  would  be  against  her 
alone,  if  she  were  sole.*  So  in  general  if  the  plaintiff  recovers  in 
an  action  for  libel  against  several  joint  defendants,  damages  must 
be  awarded  against  all  of  the  defendants  found  liable,  and  not  a 

13.  Atteberry  ▼.  Powell,  29  Mo.  429,  84  Ohio  St.  408,  95  N.  E.  917,  38 
77  Am.  Dec.  579.  L.R.A.(N.S.)  913.    See  supra,  par.  95, 

14.  Ross  V.  Ward,  14  S.  D.  240,  85  96. 

N.  W.  182,  86  A.  S.  R.  746.  20.  Tracy  v.  Racket,  19  Ind.  App. 

16.  Baker  v.  Young,  44  lU.  42,  92  133,  49  N.  E.  185,  65  A.  S.  R.  398; 

Am.  Dec.  149.  Tresca  v.  Maddox,  11  La.  Ann.  206, 

16.  Jackson  v.  Pittsburgh  Times,  66  Am.  Dec.  198;  Qambrill  v.  School- 
152  Pa,  St.  406,  25  Atl.  613,  34  A.  S.  ey,  93  Md.  48,  48  Atl.  730,  86  A.  S. 
R.  659.  R.  414,  52  L.R.A.  87;  Holmes  v.  Jones, 

17.  Jackson  v.  Pittsburgh  Times,  147  N.  Y.  59,  41  N.  E.  409,  49  A. 
152  Pa.  St.  406,  25  Atl.  613,  34  A.  S.  S.  R.  646. 

R.  659.  1.  Irvine  v.  Gibson,  117  Ky.  306, 

18.  Notes:  72  Am.  Dec.  426;  15  A.  77  S.  W.  1106,  111  A.  8.  R.  251,  4 
S.  B.  339.     See  Damages,  vol.  8,  p.  Ann.  Cas.  '569. 

414.  2.  Austin  v.  Wilson,  4  Cush.  (Mass.) 

19.  Byers  v.  Mendian  Printing  Co.,  273,  50  Am.  Dee.  766. 
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separate  sum  against  each.'  Even  though  the  defendants  sever  their 
defenses,  the  jury  has  no  power  to  sever  the  damages.*  The  fact 
that  the  jury  may  have  difficulty  in  determining  the  exact  amount 
of  damage  caused  by  the  act  of  the  defendant  will  not  prevent  a 
recovery  of  damages.  Thus,  it  has  been  held  that  one  publish- 
ing in  a  newspaper  a  certain  report  and  also  a  copy  of  a  bill  in 
equity,  in  each  of  which  the  same  libelous  matter  appears,  cannot 
avoid  liability  for  the  former  publication  on  the  theory  tiiat  the  latter 
is  privileged,  and  that  it  is  impossible  to  separate  the  injury  done 
by  one  publication  from  that  done  by  the  other.'  The  difficulty  in 
making  a  separation  in  such  a  case  gives  no  immunity,  to  the  defend- 
ant. Similarly,  in  an  action  for  libel,  an  instruction  that  although 
the  plaintiff  may  have  convinced  the  jury  by  satisfactory  proof  that 
he  sustained  damage  in  his  professional  capacity  by  the  publication 
declared  on,  yet  if  the  injury  was  caused  in  part  by  other  libelous 
publications  or  false  charges  it  is  the  duty  of  the  jury  to  find  for 
the  defendant,  has  been  held  erroneous.*  The  counsel  fees  of  the 
plaintiff  in  an  action  for  libel  or  slander  cannot,  as  a  general  rule, 
be  taken  into  consideration  in  determining  the  amount  of  damages 
to  be  awarded,'  although  in  a  few  jurisdictions  the  rule  is  otherwise.® 
189.  General  Damages. — General  damages  in  actions  for  libel  and 
slander  have  been  defined  as  those  which  the  law  presumes  must 
naturally,  proximately,  and  necessarily  result  from  the  publication  in 
question.^  They  are  such  damages  as  are  recoverable  without  proof 
of  special  damage.  The  following  elements  may  be  taken  into  con- 
sideration in  assessing  such  damages:  injury  to  feelings,  mental  suf- 
fering, injury  to  character  and  reputation,  and  similar  injuries,  inca- 
pable of  definite  money  valuation ;  *^  the  nature  of  the  imputation, 
including  the  time,  manner  and  language  in  which  the  charge  was 
made,^*  and  the  character,  condition,  and  influence  of  the  parties.** 
The  expenses  of  the  litigation,  less  the  recoverable  costs,  have  also 
sometimes  been  held  to  be  included  as  general  damages.**    Under 

8.  Hunter  v.  Wakefield,  97  Ga.  643,  27  Am.  Rep.  624  and  note. 
25  S.  E.  347,  54  A.  S.  R.  438  and  Note:  16  Ann.  Cas.  614. 
note.  9.  Hanson  v.  Krehbiel,  68  Kan.  670, 

4.  Greenlands  v.  Wilmshurst,  [1913]  75  Pac.  1041,  104  A.  S.  R.  422,  64 
3  K.  B.  (Eng.)  507,  Ann.  Cas.  1915B  L.R.A.  790. 

290.  10.  Woodhonse  v.  Powles,  43  Wash. 

5.  KimbaU  v.  Post  Pub.  Co.,  199  617,  86  Pac.  1063,  117  A.  S.  R.  1079, 
Mass.  248,  85  N.  E.  103,  127  A.  S.  R.  11  Ann.  Cas.  54,  8  L.R.A.(N.S.)  783. 
492,  19  L.R.A.(N.S.)   862.  11.  Hassett  v.  Carroll,  85  Conn.  23, 

6.  Paxton  v.  Woodward,  31  Mont.  81  Atl.  1013,  Ann.  Cas.  1913A  333. 
195,  78  Pac.  215,  107  A.  S.  R.  416,  12.  Fenstermaker  v.  Tribune  Pub. 
3  Ann.  Cas.  546.  Co.,   12  Utah  439,  43  Pac.   112,   35 

7.  Warren   v.   Ray,   155   Mich.   91,  L.R.A.  611. 

118  N.  W.  741,  130  A.  S.  R.  566,  16       Note:  72  Am.  Deo.  427. 

Ann.  Cas.  513  and  note.  13.  Hassett  v.  Carroll,  85  Conn.  23, 

8.  Finney  v.  Smith,  31  Ohio  St.  529,  81  Atl.  1013,  Ann.  Cas.  1913A  333. 
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an  allegation  of  general  damages  only,  the  issue  is,  what  damages 
has  the  plaintiflf  buffered  generally  in  the  community  where  he  is 
known  by  the  publication  of  the  defamatory  matter,  not  what  he  has 
suffered  in  individual  instances,  where  those  who  have  known  him 
have  treated  him  differently  from  what  they  did  before.^* 

190.  Special  Damages. — ^There  axe  many  losses  which  may  result 
from  defamation  for  which  damages  cannot  be  recovered  unless  there 
is  a  specific  allegation  and  proof  of  such  loss.*'  The  compensation 
received  for  such  injuries  is  designated  special  damages,  and,  in  gen- 
eral, it  may  be  said  that  the  losses  in  question  must  be  a  proximate, 
but  not  a  necessary  consequence  of  the  wrongful  act  of  the  defend- 
ant. Thus,  a  plaintiff  may  recover  for  the  loss  of  his  employment 
as  a  result  of  defamation  by  the  defendant  if  he  alleges  the  &ame 
as  special  damage  in  his  petition,  but  not  otherwise.**  Evidence  of 
special  damage  may  be  given  although  the  words  spoken  are  action- 
able per  se.*^  It  is  necessary  in  all  cases  where  special  damage  is 
alleged  to  show  the  connection  between  the  alleged  defamatory  words 
and  the  injury  in  question.**  In  accordance  with  this  principle  it 
has  been  held  that  the  loss  of  society  by  reason  of  being  charged  with 
being  a  negro  is  too  remote,  speculative  and  uncertain  to  constitute 
special  damage.**  Also  in  a  leading  English  case  on  this  subject, 
wherein  it  appeared  that  the  defendant  had  cast  reflections  on  the 
antenuptial  chastity  of  the  plaintiff,  in  consequence  of  which  her 
husband  forced  her  to  leave  his  house,  and  she  thereby  lost  his  con- 
sortium, it  was  held  that  no  action  lay,  as  the  special  damage  alleged 
did  not  show,  in  the  conduct  of  the  husband,  a  natural  and  reason- 
able consequence  of  the  slander.**  Similarly,  where  words  were  spoken 
imputing  unchastity  to  a  woman,  and  it  was  alleged  that  by  reason 
thereof  she  was  excluded  from  a  society  of  which  she  had  been  a 
member,  it  was  held  that  such  a  result  was  not  such  special  damage 
as  would  render  the  words  actionable.*  A  recovery  of  special  damages 
for  withholding  certain  privileges  from  the  plaintiff  by  her  parent 

14.  McDuff  V.  Detroit  Evening  Jour-  (D.  C.)  177,  61  Am.  Rep.  772;  New- 
nal  Co.,  84  Mich.  1,  47  N.  W.  671,  bold  v.  Bradstreet,  67  Md.  38,  40  Am. 
22  A.  S.  R.  673.  Rep.  426. 

15.  Note:   72  Am.   Dec.   428.     See  Note:  72  Am.  Dec.  436. 

supra,  par.  4,  51.  19.  Williams  v.  Riddle,  145  Ky.  459, 

16.  Dunley  v.  Metropolitan  Life  Ins.  140  S.  W.  661,  Ann.  Cas.  1913B  1151, 
Co.,  132  la.  123,  109  N.  W.  463,  12  36  L.R.A.(N.S.)  974. 
L.R.A.(N.S.)  91;  Gambrill  ▼.  School-  20.  Lynch  v.  Knight,  9  H.  L.  Cas. 
ey,  95  Md.  260,  52  Atl.  500,  63  L.R.A.  577,  8  Jur.  N.  S.  724,  6  L.  T.  N.  S. 
427;   Brinsfield  v.   Howeth,  107  Md.  291,  8  Eng.  Rul.  Cas.  382  and  note. 
278,  68  Atl.  666,  24  L.R.A. (N.S.)  583.  1.  Roberts  v.  Robei-ts,  33  L.  J.  Q. 

17.  Morasse  ▼.  Broehu,  151  Maas.  B.  249,  5  B.  &  S.  384,  117  E.  C.  L. 
567,  25  N.  E.  74,  21  A.  S.  R.  474,  8  384,  10  Jur.  N.  S.  1027,  10  L.  T.  N.  S. 
L.R.A.  524.  602,  12  W.  R.  909,  8  Eng.  Rul.  Cas. 

18.  Knight  v.  Blackford,  3  Mackev  395  and  note. 
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as  a  result  of  the  defendant's  charge  has  been  denied  where  the  parent 
testified  that  he  did  not  believe  the  charge  in  question.'  Sickness 
produced  by  a  charge  of  adultery  has  been  held  not  to  be  special 
damage  for  which  recovery  will  be  allowed,  on  the  ground  that  such 
a  result  is  but  occasional  and  accidental  and  not  common  and  usual.' 
The  same  principle  has  been  maintained  where  the  charge  of  adultery 
resulted  in  wounded  feelings  and  eventually  in  prostration  of  health.^ 
But  when,  by  reason  of  a  chao'ge  of  want  of  chastity,  the  plaintifif 
alleges  and  proves  the  loss  of  marriage,  she  may  recover  special  dam- 
ages therefor,  although  it  appears  to  be  necessary  that  she  allege  the 
loss  of  a  particular  marriage.'  The  bringing  of  a  malicious  suit  by 
a  third  person  against  the  plaintiff  may  also  be  shown  as  the  result 
of  the  slanderous  words  of  the  defendant,  for  the  purpose  of  recov- 
ering special  damages.^  According  to  some  English  authorities,  the 
plaintiff  may  recover,  as  special  damages,  for  his  expenses  incurred 
in  vindicating  his  character,  although  it  has  been  held  otherwise  in 
this  country.' 

191.  Nominal  Damages. — Proof  of  the  mere  speaking  of  words  slan- 
derous per  se  entitles  the  plaintiff  to  some  damage  as  a  matter  of 
right,  if  the  words  are  neither  explained  nor  justified.®  In  such 
cases,  nominal  damages  will  be  awarded  if  no  proof  is  offered  of  sub- 
stantial damages.*  The  court  cannot,  by  its  instructions,  restri^ct  the 
verdict  of  the  jury  to  nominal  damages,  unless  the  jury  believe  that 
such  damages  will  suffice  to  compensate  the  plaintiff  for  the  wrong 
suffered  by  the  defendant's  publication.*^  Thus,  it  has  been  held 
that  the  fact  that  after  the  publication  of  a  libel  against  an  employee 
he  remained  for  some  time  in  the  service  of  his  employer  does  not 
entitle  the  libeler  to  have  the  damages  regarded  as  nominal  only,  if 
it  appears  that  a  want  of  confidence  on  the  part  of  the  employer  was 
immediately  manifested  and  the  employee  was  humiliated.**  On 
the  other  hand,  it  has  been  held  that  where  the  sole  object  of  an 
action  is  the  recovery  of  damages,  a  failure  to  prove  substantial  dam- 
ages is  a  failure  to  prove  the  substance  of  the  issue,  and  entitles  the 
defendant  to  a  judgment  of  nonsuit  or  a  judgment  that  the  plaintiff 
take  nothing  by  his  action,  and  a  recovery  of  nominal  damages  will 

2.  Anonymous,   60   N.   Y.    262,   19  supra,  par.  188. 

Am.  Rep.  174.  8.  Yeates  v.  Reed,  4  Blackf.  (Ind.) 

3.  Shafer  v.  Ahalt,  48  Md.  171,  30  463,  32  Am.  Dec.  43.    See  supra,  par. 
Am.  Rep.  456.  4,  189. 

4.  Terwilliger  v.  Wands,  17  N.  Y.  9.  Note:  72  Am.  Dec.  428. 

54,  72  Am.  Dec.  420  and  note.  10.  Edwards  v.  San  Jose  Printing, 

Note:  24  L.R.A.(N.S.)  603.  etc.,   Co.,  99   Cal.  431,  34  Pac.  128, 

5.  Notes:    72    Am.    Dec.    434;    24  37  A.  S.  R.  70;  Markham  v.  Russell, 
L.R.A.(N.S.)  599.  12  Allen    (Mass.)   573,  90  Am.  Dec 

6.  Jamigan    v.    Fleming,   43   Miss.  169. 

710,  5  Am.  Rep.  514.  11.  Price  v.  Clapp,  119  Tenn.  425, 

7.  Note :    72   Am.    Dec.    431.      See   105  S.  W.  864,  123  A.  S.  R.  730. 
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not  l>^  permitted  merely  to  allow  the  plaintiff  his  costs.^'  Also, 
althovL^li  the  plaintiff,  in  a  civil  action  for  libel,  is  entitled  to  a  ver- 
dict fox*  nominal  damages  for  an  invasion  of  his  legal  right  by  a 
defam£L.^ry  publication,  still,  it  has  been  held,  a  failure  of  the  jury 
to  aw^£kx*<i  him  nominal  damages  is  not  sufficient  ground  for  reversing 
a  jud^xxient  for  the  defendant,  as  the  case  is  not  one  in  which  a  per- 
manex^  t;  right  is  affected.^'  But  a  probability  that  the  plaintiff  can, 
in  vieiTv^  of  the  evidence,  recover  no  more  than  nominal  damages  will 
not  jvi.^t;ify  a  reversal  of  an  order  of  the  trial  court  setting  aside  a 
verdiot^  for  the  defendant  and  granting  the  plaintiff's  motion  for  a 
new  -tiri.^  on  the  ground  that  the  verdict  for  the  defendant  was  not 
sustairx^^d  by  the  evidence.** 


Elements  Affecting  Damage 

192  «  Malice. — ^In  the  determination  of  the  question  of  damages  in 
civil  CL<3 lions  for  libel  and  slander  malice  plays  a  significant  part  in 
many  xxistances,  for  the  reason  that  the  plaintiff  is  permitted  to  show 
malice  in  fact,  or  express  malice,  in  order  to  recover  exemplary  dam- 
ages, 03C*  increase  the  award  thereof,**  or  in  aggravation  of  damages.** 
On  tJtx^  other  hand,  the  defendant  is  generally  permitted  to  show 
abserko^  of  malice  in  fact,  in  mitigation  of  damages,*^  although  it 


12.     W"  oodhouse  v.  Powles,  43  Wash.  707,  3  L.R.A.  632;  Mauk  v.  Bnmdage, 

W/,  Se      Pac.  1063,  117  A.  S.  R.  1079,  68  Ohio  St.  89,  67  N.  E.  152,  62  L.R.A. 

^-t  Axm.    Cas.  54,  8  L.R.A.(N.S.)  78a  477;  Upton  v.  Hume,  24  Ore.  420,  33 

,5^^-     Tx-acy  V.  Racket,  19  Ind.  App.  Pac.  810,  41  A.  S.  R.  863,  21  L.R.A. 

1  k  "^^      ^-  E-  1^^'  ^  ^-  S.  R.  398.  493.    See  infra,  par.  202.    As  to  the 

--~^^*    KZLramer  v.  Perkins,  102  Minn,  effect  of  a  failure  to  establish  the  plea 

(?!»   ^1^3  N.  W.  1062,  15  L.R.A.(N.S.)  of  truth  as  affording  evidence  of  mal- 

■*"'^^^*  ice,  see  supra,  par.  71. 

^  Pennsylvania  Iron  Works  Co.  V.       17.  Amott   v.    Standard   Ass'n,   57 

tlexix-y     Vogt  Mach.  Co.,  139  Ky.  497,  Conn.  86,  17  Ati.  361,  3  L.R.A.  69 

iQQ  ^'     ^^-  ^51>  29  Ky.  L.  Rep.  861,  and  not«;  Levert  v.  Daily  States  Pub. 

if^-^-   S.  R.604,  8L.R.A.(N.S.)  1023;  Co.,  123  La.  594,  49  So.  206,  131  A. 

^    F    ^-    ^^^y  4  Wend.  (N.  Y.)  113,  S.  R.  356,  23  L.R.A.(N.S.)  726;  Jelli- 

fift  r?i?^*    *^^-  1^2;  Mauk  v.  Brundage,  son  v.  Goodwin,  43  Me.  287,  69  Am. 

477         ^  St.  89,  67  N.  E.  152,  62  L.R.A.  Dec,  62;  Shilling  v.  Carson,  27  Md. 

i;;    .  175,  92  Am.  Dec.  632  and  note;  Farr 

Aii«  ^  -     44    L.R.A.(N.S.)    354;    21  v.  Rasco,  9  Mich.  353,  80  Am.  Dec. 

1«    V?*-  341,  88  and  note;  Callahan  v.  Ingram,  122 

fi7o      R^^oughton  V.  McGrew,  39  Fed.  Mo.  355,  26  S.  W.  1020,  43  A.  S.  R. 

tLL   ^^  1..B.A.  406;   Childers  v.  San  583;  Paxton  v.  Woodward,  31  Mont. 

TfiJ     ^:?^«^»y  Printing,  etc.,  Co.,  105  195,  78  Pac.  215,  107  A.  S.  R.  416, 

and   Zr^*  38  Pac.  903,  46  A.  S.  R.  40  3  Ann.  Cas.  546;  Wonnouth  v.  Cramer, 

TlJlj^^^;    Tatlow  v.  Jaquett,  1  Har.  3  Wend.   (N.  Y.)   395,  20  Am.  Dec. 

V\^;u^^3>  26  Am.  Dec.  399;  Gray  v.  706;  Runkle  v.  Meyer,  3  Yeates  (Pa.) 

^1  Ko»    ^^  I^«L  App.  587,  37  N.  E.  518,  2  Am.  Dec.  393. 

w>p V  7^  -^  S.  R.  400  and  note;  ShiU-       Notes:    23    L.R.A.(N.S.)    392;    44 

^2-    A^**^^>  27  Md.  175,  92  Am.  Dec.  L.R.A.(N.S.)   354. 

Minn  "^T^^*!  ▼.  Pioneer  Press  Co.,  40       See  also  infra,  par.  207. 
J^a.  u^^^  ^  jj  ^  ggg^  ^2  A.  S.  R. 
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§§  193,  194  LIBEL  AND  SLANDER  17  B.  C.  L. 

has  been  said  that  the  absen(5e  of  express  malice  affords  no  justifica- 
tion against  compensatory  damages.**  The  absence  of  malice  on  the 
part  of  the  defendant  has  been  held  sufficient  to  allow  the  jury  to 
award  nominal  damages  only,**  but  in  such  cases,  if  the  publication 
is  actionable,  the  jury  should  award  nominal  damages,  for  the  pur- 
pose of  vindication  at  least.** 

193.  Repetition  by  Third  Persons. — ^The  defendant  in  an  action 
for  libel  or  slander  has  been  held  liable  in  damages  for  the  repeti- 
tion of  his  words  by  others,  when  such  repetition  is  the  natural  or 
probable  consequence  of  the  original  publication.*  But  other  courts 
have  held  that  one  is  not  liable  in  damages  for  the  unauthorized  repe- 
tition of  slander,'  and  that  such  republication  cannot  be  shown  to 
increase  the  damages  even  if  there  was  a  general  probability  of  such 
republication.*  This  latter  view  has  been  supported  on  the  ground 
that  one  who  utters  a  slander  is  not  responsible  for  its  voluntary  and 
unjustifiable  repetition  without  his  authority  or  request  by  persons 
over  whom  he  has  no  control.* 

194.  Repetition  by  Defendant — ^In  an  action  for  libel  or  slander 
it  has  been  held  that  proof  of  previous  publications  is  admissible  to 
show  malice,  although  any  action  for  such  publications  may  be  barred 
by  the  statute  of  limitations.*  Many  courts  also  apparently  hold  the 
broad  view  that  in  all  cases  evidence  of  a  repetition  by  the  defendant 
of  his  own  slander  may  be  shown  to  prove  express  malice,*  even 
though  it  may  not  be  shown  for  the  purpose  of  increasing  damages ;  ^ 

18.  Driessel  v.  Urkort,  147  Wis.  164,  151  Mass.  369,  24  N.  E.  208,  5  L.R.A. 
132  N.  W.  894,  36  L.R.A.(N.S.)  146.  724. 

19.  Gambrill  v.  Schooley,  93  Md.  3.  Burt  v.  Advertiser  Newspaper 
48,  48  Atl.  730,  86  A.  S.  B.  414,  52  Co.,  154  Mass.  238,  28  N.  E.  1,  13 
L.R.A.  87.  L.R.A.  97.    Compare  Miller  v.  Butler, 

20.  Holmes  v.  Clisby,  121  Ga.  241,  6  Cush.  (Mass.)  71,  62  Am.  Dec.  768, 

48  S.  E.  934, 104  A.  S.  R.  103 ;  Levert  wherein  it  is  held  that  the  sender  of 
v.  Daily  States  Pub.  Co.,  123  La.  594,  a  libelous  letter  is  liable  for  its  further 

49  So.  206, 131  A.  S.  R.  356,  23  L.R.A.  publication  by  the  receiver,  if  such 
(N.S.)  726.  further    publication,  was   a   probable 

1.  Park  V.  Detroit  Free  Press  Co.,  consequence  of  sending  it. 

72  Mich.  560,  40  N.  W.  731,  16  A.  4.  Carpenter  v.  Ashley,  148  Cal.  422, 

S.  R.  544,  1  L.R.A.  699  (plaintiff  per-  83  Pac.  444,  7  Ann.  Cas.  601;  Hastings 

mitted  to  show  that  a  newspaper  ar-  v.  Stetson,  126  Mass.  329,  30  Am.  Rep. 

tide  had  been  read  by  other  persons  683. 

and  that  they  had  called  his  attention  Note:  8  Eng.  Rul.  Cas.  412. 

to  it) ;  Zier  v.  Hofflin,  33  Minn.  66,  5.  Evening  Journal  Assn.  v.  McDer- 

21  N.  W.  862,  63  Am.  Rep.  9  (third  mott,  44  N.  J.  L.  430,  43  Am.  Rep. 

person  mailed  newspaper  clipping  to  392. 

plaintiff's  financee).  6.  Doane  v.  Qrew,  220  Mass.  171, 

Note :  36  A.  S.  R.  844.  107  N.  E.  620,  L.R.A.1915C  774. 

2.  McBride  v.  Ledoux,  111  La.  398,  7.  Melcher  v.  Beeler,  48  Colo.  233, 
35  So.  615, 100  A.  S.  R.  491  and  note;  110  Pac.  181,  139  A.  S.  R.  273;  Besh- 
Shurtleff  v.  Parker,  130  Mass.  293,  39  irs  v.  Allen,  (Okla.)  148  Pac.  141, 
Am.   Rep.  454;   Elmer  v.  Fessenden,  L.R.A.1915E  413. 
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but  in  some  cases  such  evidence  is  also  admissible  for  the  pur* 
pose  of  enhancing  the  damages  recoverable.^  It  has  been  held  that 
the  plaintiff  cannot  prove  any  repetition  of  words  that  might  be  the 
subject  of  another  action.*  But,  on  the  other  hand,  it  has  been  held 
that  the  republication  of  identically  the  same  libel  is  not  another 
cause  of  action,  but  is  merely  an  aggravation  of  a  pre-existing  cause 
and  that  where  there  is  a  repetition  of  a  libel  before  the  commence- 
ment  of  an  action,  another  and  separate  action  will  not  lie  for  such 
repetition.  ^^  As  respects  the  admission  in  evidence  of  a  repetition 
of  a  slander  after  the  commencement  of  an  action  therefor,  it  has 
been  h^ld  that  such  evidence  is  admissible  in  aggravation  of  damages 
after  proof  of  the  charge  as  laid  in  the  declaration,^^  or  to  show  mal- 
ice,*' but  not  as  an  independent  ground  for  damages.**  A  mere  admis- 
sion by  the  defendant  of  the  authorship  of  a  libel,  when  questioned  by 
the  plaintiff  or  by  a  stranger,  has  been  held  not  to  constitute  a  repub- 
lication thereof.**  It  has  also  been  held  that  the  fact  that  one  who 
has  made  alleged  slanderous  statements  on  a  privileged  occasion  repeats 
them  subsequently  when  called  on  for  an  explanation  is  not  admissible 
to  show  malice  in  the  first  utterance,  if  the  statement  would  not  qf 
its^elf  afford  an  action  for  slander.**  The  burden  of  proving  that  the 
defendant  is  chargeable  with  republication  rests  on  the  plaintiff.** 

195.  Mental  Suffering  Generally. — According  to  the  great  weight 
of  authority  the  plaintiff  may,  in  an  action  for  Ubel  or  slander, 
recover  damages  for  the  mental  suffering  inflicted  on  him  by 
the  words  of  the  defendant,*'  particularly  if  they  are  actionable 

8.  Gushing   v.    Hedenuan,   117   la.       Note:  72  Am.  Dec.  436. 

637,  91  N.  W.  940,  94  A.  S.  R.  320;  But  compare  Frazer  v.  McCloskey, 

Coffin  V.  Brown,  94  Md.  190,  50  Atl.  60  K  Y.  337, 19  Am.  Rep.  193,  where- 

667,  89  A.  S.  R.  422,  56  L.R.A.  732;  in  it  is  held  that  such  evidence  is  not 

Downs  v.  Cassidy,  47  Mont.  471,  133  admissible  to  show  malice  and  enhanci^ 

Pac.  106,  Ann.  Gas.  1915B  1155;  Up-  damages. 

ton  V.  Hume,  24  Ore.  420,  33  Pac.  810,  13.  Ward  ▼.  Dick,  47  Conn.  300,  36 

41  A.  S.  R.  863,  21  L.R.A.  493.  Am.  Rep.  75. 

9.  Gambrill  v.  Schooley,  95  Md.  260,  14.  Brinsfield  v.  Howeth,  107  Md. 
52  Atl.  500,  63  L.R.A.  427;  Root  v.  278,  68  Atl.  5G6,  24  L.R.A.(N.S.)  583; 
Lowndes,  6  Hill  (N.  Y.)  518,  41  Am.  Fouville  v.  McNease,  Dudley  L.  (S.  G.) 
Dec.    762 ;    Underwood   v.    Smith,   93  303,  31  Am.  Dec.  556. 

Tenn.  G87,  27  S.  W.  1008,  42  A.  S.  R.  15.  Hay  den  v.  Hasbrouck,  34  R.  I, 
946  and  note  (dictum).  656,   84  Atl.   1087,   42   L.R.A.(N.S.) 

10.  Murray  v.  Galbraith,  86  Ark.  50,  1109  and  note. 

109  S.  W.  1011,  126  A.  S.  R.  1078.  16.  Coffin  v.  Brown,  94  Md.  190,  60 

11.  Hatch  V.  Potter,  2  Gilman  (111.)  Atl.  567,  89  A.  S.  R.  422,  65  L.R.A. 
725,  43  Am.  Dec.  88  and  note.  732. 

12.  Cain  v.  Shutt,  105  Md.  304,  66  17.  Morning  Journal  Ass'n  v.  Ruth- 
Atl.  24,  12  Ann.  Gas.  102;  Welch  v.  erford,  51  Fed.  513,  1  U.  S.  App.  296, 
Tribune  Pub.  Co.,  83  Mich.  661,  47  2  C.  G.  A.  354,  16  L.R.A.  803 ;  Ghild- 
N.  W.  562,  21  A.  S.  R,  629,  11  L.R.A.  ers  v.  San  Jose  Mercury  Printinir,  etc., 
233;  Miller  ▼.  Kerr,  2  McCord  L.  (S.  Co.,  105  Gal.  284,  38  Pac.  903,' 45  A. 
C.)  285,  13  Am.  Dec.  722.  S.  R.  40;  Hassett  v.  Carroll,  85  Conn. 
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§  196  LIBEL  AND  SLANDER  17  R.  C.  L. 

.per  se.^®  However,  there  is  some  authority  to  the  contrary,  based  on  the 
ground  that  such  consequences  are  not  a  natural  or  necessary  result  of 
the  act  of  the  defendant.**  Where  a  libel  is  not  actionable  per  se,  it 
has  been  held  that  mental  su£Pering  cannot  be  allowed  as  a  part  of 
the  damages  without  proof  of  some  other  injury  or  damage.**  But 
where  a  libel  is  actionable  per  se,  it  has  been  held  that  mental  suffer- 
ing alone  can  be  made  the  basis  for  damages.*  In  an  action  for 
libel  by  two  or  more  partners,  it  has  been  held  that  damages  cannot 
be  recovered  for  any  injury  to  their  private  feelings,  but  only  for  such 
injury  as  they  may  have  sustained  in  their  joint  trade  or  business. 
Also  it  seems  that  injury  to  feelings  is  not  a  constituent  element  of 
the  damages  to  which  a  corporation  is  entitled  by  reason  of  the  pub- 
lication of  defamatory  words  directed  against  it* 

196.  Mental  Suffering  of  Third  Persons. — Not  only  is  mental  suf- 
fering an  element  for  which  damages  may  be  recovered  in  an  action 
for  libel  and  slander,*  but,  it  has  been  held,  such  suffering  may  be 
increased,  and  the  damages  consequently  enhanced,  by  the  fact  that 
the  members  of  the  plaintiff's  family  suffer  by  reason  of  the  disgrace 
visited  on  him  or  her  by  the  defamatory  charge.*  It  has  also  been 
held  that  a  man  may  recover  for  the  loss  of  the  services  of  his  wife 
due  to  sickness  resulting  from  mental  distress  caused  by  the  wilful 
and  malicious  publication  concerning  her  of  defamatory  words  action- 
able per  se.*    On  the  other  hand,  it  has  been  held  that  neither  the 

23,  81  Atl.  1013,  Ann.  Cas.  1913A  333 ;   56  Am.  Rep.  561 ;  Davis  v.  Tacoma  R., 

Washington  Times  Co.  v.  Downey,  26  etc.,  Co.,  35  Wash.  203,  77  Pac.  209, 

App.  Cas.   (D.  C.)   258,  6  Ann.  Cas.  66  L.R.A.  802;  Buckstaff  v.  Hicks,  94 

765;  Hanson  v.  Krehbiel,  68  Kan.  670,  Wis.  34,  68  N.  W.  403,  59  A.  S.  R. 

75  Pac.  1041,  104  A.  S.  R.  422,  64  853. 

L.R.A.  790;  Williams  v.  McManus,  38       Note:  44  L.R.A.(N.S.)  354. 

La.  Ann.  161,  58  Am.  Rep.  171;  Mark-       18.  Garrison  v.  Sun  Printing,  etc., 

ham  V.  Russell,  12  Allen  (Mass.)  573,  Ass'n,  207  N.  Y.  1,  100  N.  E.  430, 

90  Am.  Dec.  169;  Lombard  v.  Lennox,  Ann.    Cas.   1914C   288   and   note,  45 

155  Mass.  70,  28  N.  E.  1125,  31  A.  S.  L.R.A.(N.S.)   766. 

R.  528  and  note;   Ellis  v.  Brockton       19.  Terwilliger  v.  Wands,  17  N.  Y. 

Pub.  Co.,  198  Mass.  538,  84  N.  E.  1018,  54,  72  Am.  Dec.  420  and  note. 

126  A.  S.  R.  454,  15  Ann.  Cas.  83;       20.  Hirshfield    v.    Ft.    Worth    Nat. 

Smiddy  v.  Pearlstein,  201  Mass.  246,  Bank,  83  Tex.  452,  18  S.  W.  743,  29 

87  N.  E.  572,  131  A.  S.  R.  397;  Sweet  A.  S.  R.  660  and  note,  15  L.R.A.  639. 

V.  Post  Pub.  Co.,  215  Mass.  450,  102       1.  Jozsa  v.  Moroney,  125  La,  813, 

N.  E.  660,  Ann.  Cas.  1914D  633,  47  51  So.  908,  19  Ann.  Cas.  1193,  27 

L.R.A.(N.S.)   240;  Newman  v.  Stem,  L.R.A.(N.S.)    104L 

75  Mich.  402,  42  N.  W.  956,  13  A.  S.       2.  Note :  Ann.  Cas.  1914C  295. 

R.  447;  Osbom  v.  Leach,  136  N.  C.      3.  See  preceding  paragraph. 

628,  47  S.  E.  811,  66  L.R. A.  648 ;  Belo       4.  Cahill  v.  Murphy,  94  Cal.  29,  30 

V.  Fuller,  84  Tex.  450,  19  S.  W.  616,  Pac  195,  28  A.  S.  R.  88  and  note. 

31  A.  S.  R.  76;  Fenstermaker  v.  Trib-       6.  Garrison   v.    Sun   Printing,   ete^ 

nne  Pub.  Co.,  13  Utah  532,  46  Pac  Ass'n,  207  N.  Y.  1,  100  N.  E.  430, 

1097,  35  L.R. A.  611;  Nottv.  Stoddard,  Ann.   Cas.   1914C  288   and  note,   46 

38  Vt.  25,  88  Am.  Dec  633;  Rea  v.  L.R.A.(N.S.)  766. 

Harrington,  58  Vt.  181,  2  Atl.  475, 
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grief  ^experienced  by  the  plaintiff's  wife  on  reading  an  alleged  libelous 
article    regarding  him,  nor  the  influence  of  her  grief  on  the  plaintiff's 
mind,     is  an  element  of  damages  recoverable  in  an  action  for  Ubel.^ 
l^T".  Physical  Suffering. — ^While  mental  anguish  or  suffering  is 
ordin-surily  the  necessary  result  of  defamation  of  character,  and  so 
may    be  said  to  be  inferred  legally  from  the  fact  of  defamation,  and 
to  coxzkstitute  an  element  of  damage  where  the  words  axe  actionable 
per    s-^,''  the  authorities  are  not  entirely  harmonious  as  to  whether 
phy35.c^Gl  illness  or  prostration  of  health  produced  by  such  mental 
gufferixig  is  an  element  of  the  damages  recoverable.     While  some 
ooixx*ts     have  taken  the  position  that  such  damages  are  not  recover- 
able,^    other  Qourts  hold  that  if  the  words  in  question  are  actionable 
per  a^  compensation  may  be  allowed  for  physical  pain  or  injury  result- 
ing    'tl^.crefrom.'     Physical  injury  resulting  from  the  utterance  of 
wox-ds    jQot  actionable  per  se  has  been  held  not  to  constitute  an  ele- 
ment    of  damage.^* 

1 98.  Loss  of  Business  or  Occupation. — ^There  is  no  question  but  that 
dam  stipes  may  be  recovered  for  the  loss  of  business,  or  employment, 
or  the   xeduction  of  the  profits  from  the  same,  when  such  injury  results 
from  -tine  libel  or  slander  by  the  defendant.*^    For  the  purpose  of  show- 
ing   -the  amount  of  the  damages  sustained  the  plaintiff  is  entitled  to 
sho^w     "tie  general  nature  and  extent  of  his  business**  as  well  as  a 
geriejrciJl  loss  or  diminution  thereof  after  the  injury.**    The  jury  may 
also    tcLZke  into  account  the  fact  that  the  plaintiff  has  been  compelled 
to   s\isx>end  business,**  and  also  prospective  damages  likely  to  result 
from    tJhe  act  of  the  defendant.*^    Where  a  publication  is  actionable 
pep    s^y    evidence  of  a  general  loss  of  customers  or  profits  is  general, 
liot    sp>^ial,  damage  and  is  admissible  in  proof  of  general  damages.** 

^^-    X>«nniaon   v.    Daily   News    Pub.  533,  47  L.R.A.(N.S.)  240;  Sanderson 

C<^    S2    j^eb.  676,  118  N.  W.  568,  23  v.  Caldwell,  45  N.  Y.  398,  6  Am.  Rep. 

L.K-.Au.  (l^.S.)  362.  106.     See  also  supra,  par.  34  et  seq. 

%•     S^^  the  two  paragraphs  immedi-  12.  Russell  v.  Washington  Post  Co., 

at^y    p>xreceding.  31  App.  Cas.   (D.  C.)   277,  14  Ann. 

2"    ^^ote:  Ann.  Cas.  1914C  296.  Cas.  820;  Mitchell  v.  Bradstreet  Co., 

•    A  '^^«»shington  Times  Co.  v.  Downey,  116  Mo.  226,  22  S.  W.  358,  724,  38 


-1^-   ^-   «11,  66  L.R.A.  648.  JN.  1.  '^UY,  »>  iN.  1 

.  ^^-^li^^fer  V.  Ahalt,  48  Md.  171,  30  730,  9  L.R.A.  621. 
AMj.   R^p^  456;  TerwilUger  v.  Wands,       Note:  Ann.  Cas.  1912A  38L 

11  '  V^-  ^>  72  Am.  Dec.  420.  13.  Note:  44  L.R.A.(N.S.)  351. 

^ir-^-.^^olkowsky    V.    Garfunkel,    65       14.  MitcheU  v.  Bradstreet  Co.,  116 
Sftl  '    ^^  So.  791,  44  L.R.A.(N.S.)    Mo.  226,  22  S.  W.  358,  724,  38  A.  S. 

1?^  tS^^    i^ot«;  Weston  v.  Bamicoat,  R.  692,  20  L.R.A.  138. 

ftVo.^^^S-  454,  56N.  E.  619,  49L.R.A.       15.  Notes:    72   Am.   Dec.   436;    44 

A^'  YV?^«et  V.  Post  Pub.  Co.,  215  Mass.   L.R.A.(N.S.)  353. 

*s>v,  J.02    -^   g   gg^^  ^^   ^^   ^^^^^       jg   WiUiams  v.  Saunders,  113  Va. 
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As  has  been  sagely  said,  the  extent  of  damage  to  credit  resulting  from 
a  libel  or  slander  is  an  inferential  fact  arrived  at  only  by  an  exami- 
nation of  all  the  circumstances  in  the  case,  and  cannot  generally  be 
subject  to  direct  proof.^'  But  while  an  averment  that  the  plaintiflf 
is  a  trader  is  sufficient  to  entitle  him  to  recover  substantial  damages, 
though  special  damage  is  not  alleged,  it  seems  that  the  plaintiBf  can- 
not show  that  particular  persons  have  ceased  to  deal  with  him,  unless 
the  loss  of  their  custom  is  set  out  in  the  pleadings  as  special  damage, 
although  testimony  showing  a  general  impairment  of  the  plaintiflF's 
credit  by  the  act  of  the  defendant  may  be  received.^®  In  an  action 
for  libel,  it'  has  been  held  not  erroneous  to  instruct  the  jury  that 
in  estimating  the  damages  sustained  by  the  plaintiflf  they  may  include 
such  as  he  has  sustained  in  his  occupation  and  calling. even  though 
ihe  evidence  does  not  show  that  he  has  lost  his  employment  or  been 
deprived  of  his  wages,  if  the  evidence  shows  that  he  has  not  been 
able  to  work  as  before  the  publication  of  the  libel  and  has  had  to 
obtain  help  in  his  work  on  account  of  his  weakened  condition.** 
But  as  in  all  other  cases,  the  damages  claimed  in  an  action  of  libel 
or  slander  must  not  be  too  remote.  So,  where  an  action  for  libel  is 
confined  by  the  terms  of  the  complaint  to  such  damages  as  the  plain^ 
tiff  may  have  sustained  in  his  professional  or  official  capacity,  an 
instruction  excluding  from  the  jury  all  consideration  of  damage  to 
him  as  an  individual  is  proper.** 

199.  Reputation  and  Character  of  Plaintiff. — According  to  some 
decisions  the  plaintiflf  in  an  action  for  slauder  or  libel  may  give 
evidence  of  his  general  good  character  although  the  same  has  not 
been  called  in  question  by  evidence  on  the  part  of  the  defendant,* 
especially  if  the  alleged  defamatory  words  charged  perjury.*  How- 
ever, there  axe  other  authorities  to  the  eflfect  that  the  pjaintiflf  cannot 
oflfer  evidence  of  his  good  character  until  after  there  has  been  an 
attempt  to  oflfer  evidence  to  impeach  it,*  and  that  he  cannot  oflfer 

156,  73  S.  E.  472,  Ann.  Cas.  1913B  1.  WilHams  v.  Haig,  3  Rich.  L.  (S. 

^93.  C.)  362,  45  Am.  Dec  774  and  note; 

Note:  72  Am.  Dec.  432.  Adams  v.  Lawson,  17  Grat  (Va.)  250, 

17.  Warner  v.  Clark,  45  La.  Ann.  94  Am.  Deo.  455  and  note. 

863,  13  So.  203,  21  L.R.A.  502.  2.  Byrket   v.    Monohon,    7   Blackf. 

Note:  44  L.R.A.(N.S.)  353.  (Ind.)  83,  41  Am.  Dec.  212. 

18.  J.  M.  James  Co.  v.  Continental  3.  Rhodes  v.  Ijames,  7  Ala.  574,  42' 
Nat.  B.-nk,  105  Tenn.  1,  58  S.  W.  261,  Am.  Dec.  604  and  note;  Conrad  v. 
80  A.  S.  R.  857,  51  L.R.A.  255.  Roberts,  95  Kan.  180,  147  Pac.  795, 

19.  Washington  Times  Co.  v.  Dow-  L.R.A.1915E  131;  Steams  v.  Long,  215 
ney,  20  App.  Cas.  (D.  C.)  258,  6  Ann.  Mass.  152,  102  N.  E.  326,  Ann.  Cas. 
Cas.  7()r^,  V.n5D   906;   Hitchcock  v.   Moore,   70 
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evidence  of  his  character  as  an  honest  man,  to  rebut  specific  charges 
of  misconduct  made  against  him.^  If  the  truth  of  the  charge  against 
the  plaintiff  be  pleaded,  evidence  of  the  plaintiff's  good  reputation 
as  to  the  commission  of  the  offense  charged  or  of  his  good  character 
is  not  competent  to  rebut  the  evidence  in  justification,'^  although  it 
has  been  held  that  if  the  evidence  of  the  defendant  is  of  facts  merely 
tending  to  prove  the  charge  in  question,  evidence  of  the  plaintiff's 
reputation  as  to  the  offense  charged  is  admissible.*  It  is  agreed  by 
the  authorities  that  the  plaintiff  is  never  required,  in  the  first  instance, 
to  offer  evidence  of  his  good  character,  to  make  out  his  case  against 
the  defendant.'  Whether  or  not  evidence  of  the  plaintiff's  bad  char- 
acter may  be  offered  in  mitigation  of  damages  is  discussed  else- 
where.* 

200.  Family  and  Social  Standing  of  Parties. — ^In  an  action  for  libel 
or  slander,  it  has  been  held  that  the  plaintiff  may  give  evidence  of 
his  own  rank  and  condition  in  life,  to  aggravate  the  damages,*  such 
evidence  being  admissible  as  showing  the  value  of  that  which  the 
defamatory  words  are  alleged  to  have  injured,**  and  the  defendant 
may  also  avail  himself  of  such  evidence  when  it  legally  tends  to 
mitigate  the  damages.**  The  plaintiff  in  an  action  for  libel  or  slan- 
der may  also  introduce  evidence  of  the  fact  that  he  is  married,** 
and  has  children  or  other  relatives  who  may  be  affected  by  the  pub- 
lication, for  the  purpose  of  enhancing  the  damages.*'  But  while  it 
has  been  held  that  evidence  of  the  number  and  ages  of  the  plaintiff's 
children  is  admissible  on  the  question  of  damages,  in  an  action  of 
libel  or  slander,  it  seems  that  evidence  of  the  fact  that  they  are  depend- 
ent on  the  plaintiff  for  support  will  be  excluded.**  It  has  been  held 
that  testimony  by  a  female  plaintiff  that  she  has  no  parent  living 
and  is  dependent  on  her  own  exertions  is  admissible  in  evidence, 
where  it  is  offered,  not  for  the  purpose  of  showing  poverty,  but  as 
bearing  on  the  question  of  damages  for  impaired  capacity  for  labor 

1  Stow  ▼.  Converse,  3  Conn.  325,  Fed.  238,  26  U.  8.  App.  167, 11  C.  C. 
8  Am.  Dec.  189.  A.  155,  26  L.B.A.  531. 

5.  Miles  V.  Vanhom,  17  Ind.  245,       Note:  6  Ann.  Cas.  768. 

79  Am.  Dec.  477;  McBee  v.  Fulton,       11.  Lamed  v.   BuflSng^n,  3  Mass. 
47  Md.  403,  28  Am.  Rep.  465;  Quinn  546,  3  Am.  Dec.  185. 
V.  Review  Pub.  Co.,  55  Wash.  69,  104       12.  Morey  v.  Morning  Journal  Ass'n, 
Pac.  181,  133  A.  S.  B.  1016,  19  Ann.  123  N.  Y.  207,  25  N.  E.  161,  20  A.  S. 
Cas.  1077.  R.  730,  9  L.R.A.  62L 

6.  Sheehey  v.  Cokley,  43  la.  183,  22      13.  Klumph  v.  Dunn,  66  Pa.  St.  141, 
4m.  Rep.  236.  5  Am.  Rep.  355.  , 

7.  Broughton  v.  McGrew,  39  Fed.      Notes:  23  L.R.A.(N.S.)  362;  6  Ann. 
672,  5  L.R.A.  406.  Cas.  768. 

8.  See  infra,  par.  213.  See  also  supra,  par.  196. 

9.  Tillotson  v.  Cheetbam,  3  Johns.       14.  Cahill  v.  Murphy,  94  Cal.  29,  30 
(X.  y.)  56,  3  Am.  Dec  459.  Pac.  195,  28  A.  S.  R.  88. 

•  10.  Press  Pub.  Co.  v.  McDonald,  63 
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and  damages  for  mental  suffering.  ^'^     The  social  standing  of  the 
defendant  may  also  be  taken  into  account^* 

201.  Financial  Standing  of  Parties. — In  an  action  for  libel  or  slan- 
der, it  has  been  held  that  evidence  of  the  defendant's  financial  stand- 
ing is  competent  as  bearing  on  the  amount  of  damages  recoverable,^^ 
particularly  when  the  evidence  warrants  the  recovery  of  exemplary 
damages.^®  In  other  cases,  however,  such  evidence  has  been  held 
admissible,  not  to  enhance  the  damages,  but  only  to  indicate  the 
influence  of  the  defendant's  speech,**  and,  even  under  such  circum- 
stances, it  has  been  held  to  be  the  duty  of  the  trial  court  by  proper 
cautions  to  guard  against  undue  weight  being  given  to  such  evi- 
dence.*® In  some  jurisdictions,  such  evidence  canoot  be  considered 
at  all  in  awarding  compensatory  damages.*  Evidence  of  the  w^ealth 
of  one  of  the  defendants  in  a  libel  suit,  offered  as  bearing  on  the 
allowance  of  exemplary  damages,  is  inadmissible  in  a  case  when  the 
verdict  must  be  for  one  entire  sum  against  all  the  defendants  found 
guilty,  and  which  might  therefore  be  collected  from  any  one  of  them, 
who  would  have  no  right  of  contribution.*  Where  evidence  as  to 
the  defendant's  wealth  is  admissible,  it  should  relate  to  the  time  of 
the  utterance  of  the  words  complained  of.  Moreover,  the  defendant's 
wealth  as  bearing  on  compensatory  damages  must  be  shown  by  repu- 
tation and  not  by  particular  facts.*  On  the  other  hand,  it  seems 
that  evidence  as  to  the  defendant's  actual  means  and  not  reputation 
is  material  in  an  action  involving  exemplary  damages.*  The  right 
of  the  defendant  in  an  action  for  libol  or  slander  to  prove  his  poverty 
in  mitigation  of  damages  is  discussed  elsewhere.*  As  to  the  pecuniary 
condition  of  the  plaintiff,  evidence  thereof  has  been  held  admissible 

15.  Washington  Times  Co.  v.  Dow-  68  N.  W.  403,  59  A.  S.  E.  853,  As  to 
ney,  26  App.  Cas.  (D.  C.)  258,  6  fi.xm.  exemplary  damages,  see  three  next  suo- 
Cas.  765  and  note.  ceeding  paragraphs. 

16.  Broughton  v.  McGrew,  39  Fed.       19.  Note :  67  Am.  Deo.  565. 

672,  5  L.R.A.  406;  Hosley  v.  Brooks,       20.  Brown  v.  Barnes,  39  Mich.  211, 
20  111.  115,  71  Am.  Dec.  252  and  note.   33  Am.  Eep.  375;  Watson  v.  Watson, 

17.  Hosley  v.  Brooks,  20  111.  115,  71  53  Mich.  168,  18  N.  W.  605,  61  Am. 
Am.   Dec.   252   and   note;   Downs   v.  Rep.  111. 

Cassidy,  47  Mont.  471,  133  Pac.  106,  Note:  Ann.  Cas.  1915B  1160. 

Ann.    Cas.    1915B    1155    and    note;  1.  Ware  v.  Cartledge,  24  Ala.  622, 

Flaacke  v.  Stratford,  72  N.  J.  L.  487,  60  Am.  Dec.  489 ;  Taber  v.  Hutson,  6 

G4  Atl.  146,  5  Ann.  Cas.  854.  Ind.  322,  61  Am.  Dec.  9%  and  note; 

Note:  44  L.R.A.(N.S.)  355.  Buckstaff  v.  Hicks,  94  Wis.  34,  68  N. 

18.  Barkly  v.  Coj^eland,  74  Cal.  1,  W.  403,  59  A.  S.  R.  853. 

15  Pac.  307,  5  A.  S.  R.  413;  Wilms  Note:  44  L.R.A.(N.S.)  355. 

V.  White,  26  Md.  380,  90  Am.  Dec.  2.  Washington  Gaslight  Co.  ▼.  LanB- 

113;  Reeves  v.  Winn,  97  N.  C.  246,  1  den,  172  U.  S.  534,  19  S.  Ct  296,  43 

S.  E.  448,  2  A.  S.  U.  287  and  note;  U.  S.   (L.  ed.)  543. 

Haynes  v.  Cowden,  27  Ohio  St.  292,  3.  Note:  Ann.  Cas.  1915B  1160. 

22  Am.  Rep.  303;  Rea  v.  Harrington,  4.  Rea  v.  Harrington,  68  Vt.  181,  2 

68  Vt.  181,  2  Atl.  475,  56  Am.  Rep.  Atl.  475,  56  Am.  Rep.  561. 

561;  Buckstaff  v.  Hicks,  94  Wis.  34,  6.  See  infra,  par.  215. 
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^or  the  purpose  of  showing  actual  damages,  although  the  right  of 
^e  plaintiflF  to  show  his  poverty  in  aggravation  of  damages  has  been 
denied.*  Likewise,  evidence  of  the  pecuniary  condition  of  the  plain- 
ts when  introduced  for  the  sole  purpose  of  increasing  vindictive  or 
punitive  damages  has  been  held  to  be  inadmissible.' 

Exemplary  Damage$ 

202.  In  General. — ^According  to  the  great  weight  of  authority  exem- 

Plaiy,  punitive  or  vindictive  damages  may  be  awarded  in  actions  for 

*ibel  or  slander,  when  it  appears  that  the  defendant  acted  maliciously 

^  making  the  publication.^    Some  courts  insist  that,  to  obtain  exem- 

P^sry  damages,  the  plaintiff  must  prove  express  or  actual  malice,*  or 

^^ch  a  clear  want  of  ground  for  a  defamatory  publication  as  to  warrant 

^^e  inference  of  hatred  or  ill  will,**  whereas  other  courts  hold  that 

P^oo£  of  express  malice  is  not  essential  to  authorize  such  a  recovery, 

^ber-G  "the  publication  is  not  privileged  and  no  excuse  for  it  is  oflFered,*' 

^^lesL&ti  not  when  the  words  published  are  libelous  per  se,  malice  being 

,  S'    I^-^^ves  V.  Winn,  97  N.  C.  246,  Hayner  v.  Gowdea,  27  Ohio  St  292, 

^^JE.    448,  2  A.  S.  R.  287.  22  Am.  Rep.  303. 

^'   ^iSTote:  6  Ann.  Cas.  768.  Notes:  15  A.  S.  R.  841;  25  Bng. 

i>  ?•    ClJliilders   v.    San    Jose   Mercury  BnL  Gas.  85. 

A  ^*^«&  etc.,  Co.,  105  Cal.  284,  38  9.  Greer  v.  White,  90  Ark.  117,  118 

jJ.«C5.      &03,  45  A.  S.  R.  40  and  note;  S.  W.  258,  17  Ann.  Cas,  270;  RusseU 

^2?^"^^^Hs  V.  Tariff  Mfg.  Co.,  10  Conn.  v.  Washington  Post  Co.,  31  App.  Cas. 

[Z^*    ^^    Am.  Dec  682  and  note;  Lins-  (D.  C.)  277,  14  Ann.  Cas.  820;  Wood 

TN^"^-     IBushnell,  15  Conn.  225,  38  Am.  v.  Custer,  86  Kan.  387,  121  Pac.  355, 

i^^     '^O  and  note;  Tatlow  ▼.  Jaquett,  38    L.R.A.(N.S.)    1176;    Jellison    v. 

TT*^^^**-     (Del.)  333,  26  Am.  Dec.  399;  Goodwin,  43  Me.  287,  69  Am.  Dec. 

nosi^3^    ▼.  Brooks,  20  111.  115,  71  Am.  62;  Newman  v.  Stein,  75  Mich.  402, 

i/U?"-.^^2  and  note;  Thompson  v.  Rake,  42  N.  W.  956,  13  A.  S.  R.  447  and 

7^^^-    232,  118  N.  W.  279,  18  L.R.A.  note;  Krug  v.  Pitass,  162  N.  Y.  154, 

iir{^->      921;  Hess  v.  Sparks,  44  Kan.  56  N.  E.  526,  76  A.  S.  R.  317  and 

^f>     ^4  Pac  979,  21  A.  S.  R.  300;  note;  Wrege  v.  Jones,  13  N.  D.  267, 

D&iT*^^     T.  ^Thite,  26  Md.  380,  90  Am.  100  N.  W,  705,  112  A.  S.  R.  679,  3 

i^j?"      iT.3;  Snyder  v.  Fulton,  34  Md.  Ann.  Cas.  482;  Mauk  v.  Brundage,  68 

T^^    «     Am.  Rep.  314;  Evening  News  Ohio  St  89,  67  N.  E.  152,  62  L.R.A. 

^  1^    XT.  Tryon,  42  Mich.  549,  4  N.  W.  477. 

-CD-   *  .  ^O  Am.  Rep.  450;  Peterson  ▼.  10.  Broughton  v.  MeOrew,  39  Fed. 

Mi^^^^^    ^»i^n    Telegraph    Co.,    75  672, 5  L.R.A.  406. 

k02^^    ^^f  '77  N.  W.  985,  74  A.  S.  R.  11.  Coffin  v.  Brown,  94  Md.  190,  50 

V     ha.^^  L.R.A.  581  and  note;  Brown  Atl.  567,  89  A.  S.  R.  422,  55  L.R.A. 

Vl«>     V?^e  Printing  Co.,  213  Mo.  611,  732;  Callahan  v.  Ingram,  122  Mo.  355, 

p^.S.    w.  462,  127  A.   S.  R.  627;  26  S.  W.  1020,  43  A.  S.  R.  583.    Com- 

78^^^    V.  Woodward,  31  Mont.  195,  pare  Fresh  v.  Cutter,  73  Md.  87,  20 

CaV^^^-  215,  107  A.  S.  R.  416,  3  Ann.  Atl.  774,  25  A.  S.  R.  575,  10  L.R.A. 

J^^^^•      ^46;    Tillotson   v.    Cheetham,   3  67,  wherein  it  was  held  that  an  inst ruc- 

]g^j^^^«     (N.  Y.)  56,  3  Am.  Dec.  459;  tion  allowing  punitive  damages  with- 

2X     ?    ^-  Root,  4  Wend.  (N.  Y.)  113,  out    finding   the   e!xistence   of    actual 

j^^^^-  Dec.  102  and  note;  Thorn  v.  malice  was  erroneous,  there  being  in 

^I^P,  42  N.  Y.  474, 1  Am.  Rep.  561;  that  case  facts  to  be  passed  on  by  the 
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in  such  cases  presumed.**  Furthermore,  it  has  been  held  that  malice 
sufficient  to  warrant  a  recovery  of  exemplary  damages  may  be  inferred 
from  tlie  absence  of  probable  cause  for  the  making  of  the  publica- 
tion.*' Mere  negligence,  unless  so  gross  as  to  amoimt  to  positive  bad 
faith,  is  no  ground  for  awarding  exemplary  damages.**  However, 
it  has  been  held  that  gross  and  reckless  negligence  and  wanton  indif- 
ference to  the  rights  of  the  persons  libeled  may,  without  any  direct 
intention  to  injure,  constitute  such  malice  as  will  justify  exemplary 
damages.**  Thus,  a  failure  to  make  any  effort  to  verify  the  accu- 
racy of  a  libelous  despatch  before  printing  it  in  a  newspaper  may  be 
found  by  the  jury  to  constitute  such  reckless  and  wanton  disregard 
of  the  rights  of  others  as  to  sustain  a  verdict  for  punitory  damages.** 
Where  the  view  is  adopted  that  actual  malice  must  be  shown  to  war- 
rant a  recovery  of  exemplary  damages,  it  is  obviously  proper  to  allow 
the  defendant  to  introduce  evidence  to  disprove  malice,  for  the  pur- 
pose of  avoiding  a  recovery  of  exemplary  damages,*'  even  though  the 
words  in  question  are  libelous  per  se.*®  The  awarding  of  exemplary 
damages  is,  at  most,  discretionary  with  the  jury.  The  court  fulfils 
its  function  when  it  instructs  the  jury  whether  the  case  is  one  in 
which  such  damages  may  be  awarded,  and  brings  to  their  attention 
the  evidence  on  which  they  are  to  exercise  their  discretion.*^  It  is 
therefore  error  for  the  court  to  instruct  the  jury  that  exemplary  dam- 
age must  be  given.*®  The  right  to  punitive  damages  has  been  held 
not  to  be  a  property  right,  and  therefore  the  legislature  may  remove 
the  liability  for  punitive  damages  when  a  retraction  has  been  made 
on  notice.* 

jury  which  raised  the  question  of  a       19.  Cahill  v.  Murphy,  94  Cal.  29,  30 

qualified  privilege.  Pac.  196,  28  A.  S.  R.  88;  Lewis  v. 

12.  Pennsylvania  Iron  Works  Co.  v.  Hayes,  165  Cal.  527,  132  Pac.  1022, 
Henry  Vogt  Mach.  Co.,  139  Ky.  497,  Ann.  Cas.  1914D  148;  Russell  v.  Waah- 
06  S.  W.  551,  139  A.  S.  R.  504,  8  in-ton  Post  Co.,  31  App.  Cas.  (D.  C.) 
L.R.A.(N.S.)  1023.  277, 14  Ann.  Cas.  820  and  note;  Wimer 

13.  Cotulla  V.  Kerr,  74  Tex.  89,  11  v.  Allbaugh,  78  la.  79,  42  N.  W.  587, 
S.  W.  1058,  15  A.  S.  R.  819.  16  A.  S.  R.  422  and  note;  Callahan  v. 

14.  Peterson  v.  Western  Union  Tel.  Ingram,  122  Mo.  355,  26  S.  W.  1020, 
Co.,  72  Minn.  41,  74  N.  W.  1022,  71  43  A.  S.  R.  583;  Holmes  v.  Jones,  147 
A.  R.  R.  461,  40  L.R.A.  661.  N.  Y.  59,  41  N.  E.  409,  49  A.  S.  R. 

15.  Morning  Journal  Ass'n  v.  Ruth-  646;  Crane  v.  Bennett,  177  N.  Y.  106, 
erjord,  51  Fed.  513,  1  U.  S.  App.  296,  69  N.  E.  274,  101  A.  S.  R.  722;  Price 
2  C.  C.  A.  354,  16  L.R.A.  803.  v.  Clapp,  119  Tenn.  425,  105  S,  W. 

16.  Press  Pub.  Co.  v.  McDonald,  63  864,  123  A.  S.  R.  730. 

Fed.  238,  26  U.  S.  App.  167,  11  C.  C.  20.  Gambrill  v.  Schooley,  93  Md.  48, 

A.  155,  26  L.R.A.  531.  48  Atl.  730,  86  A.  S.  R.  414  and  note, 

17.  Fleet  v.  Tichenor,  156  Cal.  343,  52  L.R.A.  87,  95  Md.  260,  52  Atl.  500, 
104    Pac.   458,   34   L.R.A. (N.S.)    323  63  L.R.A.  427. 

and  note.  1.  Osbom  v.  Leach,  135  N.  C.  628, 

18.  Rocky  Mountain  News  Printing  47  S.  E.  811,  66  LJtA..  648.  See 
Co.  V.  Fridbom,  46  Colo.  440, 104  Pac.  supra,  par.  96. 

956,  24  L.R.A. (N.S.)  89L 
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203.  When  Offense  Indictable^— Exemplary  damages  cannot  be 
allowed  in  a  civil  action  for  libel  where  the  wrong  is  of  such  a  nature 
that  the  defendant  would  be  liable  to  a  criminal  prosecution  therefor, 
according  to  numerous  authorities.'  This  position  has  been  defended 
on  the  ground  that,  to  hold  otherwise,  might  lead  to  the  putting  of 
the  defendant  in  jeopardy  twice  for  the  same  offense.*  However,  in 
some  states,  the  fact  that  the  defendant  may  be  indicted  for  his  mis- 
conduct does  not  prevent  the  recovery  against  him  of  exemplary  dam- 
ages,* although  it  has  been  held  that  the  fact  of  such  criminal  punish- 
ment may  be  shown  to  mitigate  exemplary  damages.* 

204.  Who  Are  Liable  for  Exemplary  Damages. — ^Exemplary  dam- 
ages for  the  publication  of  a  libel  may  be  awarded  against  corpora- 
tions as  well  as  natural  persons.*  Likewise,  the  proprietors  of  news- 
papers may  be  held  liable  for  exemplary  damages  by  reason  of  the 
publication  of  libelous  matter  in  the  columns  of  their  papers,'  and  in 
some  cases  it  has  been  held  that  even  where  ho  malice  on  the  part 
of  the  proprietor  of  a  newspaper  appears,  he  may  be  liable  in  exem- 
plary damages  for  the  malice  of  his  employee.®  Other  authorities, 
however,  hold  that  exemplary  damages  are  not  justified,  as  against 
a  publisher  of  news,  unless  they  are  based  on  his  own  malice  and 
that  they  are  not  recoverable  against  him  merely  because  his  agent, 
the  writer  of  the  libelous  article,  was  actuated  by  personal  malice.* 
In  the  case  of  telegraph  companies,  it  has  been  held  that  where  the 
agent  of  a  telegraph  company,  who  receives  and  transmits  a  libelous 
message,  acts  within  the  scope  of  his  authority,  the  company  is  liable 
in  punitive  damages  if  he  acts  maliciously  or  in  bad  faith.^®  But 
the  mere  negligence  of  a  telegraph  company  in  employing  and  retain- 
ing an  operator  who  transmitted  a  libelous  message  is  no  ground  for 
awarding  punitive  damages.^^    In  an  action  against  a  husband  and 

2.  Murphy  v.  Hobbs,  7  Colo.  641,  6  43  Am.  Rep.  528;  Missouri  Pac  R. 
Pae.  119,  49  Am.  Rep.  366;  Tracy  v.  Co.  v.  Richmond,  73  Tex.  568,  11  S. 
Hacket,  19  Ind.  App.  133,  49  N.  E.  W.  556,  15  A.  S.  R.  794  and  note,  4 
185,  65  A.  S.  R.  398;  Austin  v.  Wilson,  L.R.A.  280. 

4  Cash.  (Mass.)  273,  60  Am.  Dec.  766       Note:  59  A.  S.  R.  589. 

and  note;  Boyer  y.  Barr,  8  Neb.  68,  ^\  ^?^^^ t    ^9^1' o.^  i%i    ?n^^^ 
30  Am.  Rep.  814.  ^ahn,  59  N.  J   L.  218,  35  Atl.  105^, 

3.  Taber  v.  Hutson,  5  Ind.  322,  61  ^^o^W  ;     *    f    rlf^'^T  ^    v    ^o 
A        T^       ni2     T-  rw.    \      tia       8.  Hounes  V.  Jones,«147  N.  Y.  59, 

^°J-  oi^toih  Koemer  V.  Oberly,  56  ^  ^^  ^   ^^^  49  ^  ^  ^  ^.  ^^^^ 

Ind.  284,  2t)  Am.  Rep.  34.  ^   Bennett,  177  N.  Y.  106,  69  N.  E. 

4.  bhockey  v    McCauley,   101  Md.  374,  101  A.  S.  R.  722;  Bruce  v.  Re^d, 
461,  61  Atl.  583,  4  Ann.  Cas.  921 ;  ^04  p^.  st.  408,  49  Am.  Rep.  586. 
Barr  v.  Moore,  87  Pa.  St.  385,  30  Am.  9,  Notes:  26  L.R.A.  779;  48  L.R.A. 
Rep.  367.  (N.S.)  62. 

Note:  80  Am.  Dec.  773.  10.  Peterson  v.  Western  Union  Tel. 

5.  Smithwiek  v.  Ward,  52  N.  C.  64,  Co.,  75  Minn.  368,  77  N.  W.  985,  74 
75  Am.  Dec  453.  A.  S.  R.  502,  43  L.R.A.  581. 

6.  Lothrop  V.  Adams,  133  Mass.  471,       11.  Peterson  v.  Western  Union  Tel 
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wife  for  a  libel  published  by  the  latter,  it  has  been  held  that  there 
may  be  a  verdict  showing  what  the  jury  holds  as  compensatory  and 
what  as  vindictive  damages,  and  that  for  the  latter  she  may  be  held 
liable,  but  that  the  two  jointly  may  be  held  liable  only  for  the  amount 
fixed  as  compensatory.^* 

Amount  Recoverable 

205.  Effect  of  Verdict  for  Excessive  or  Inadequate  Damages. — ^In 

an  action  for  libel  or  slander,  the  amount  of  damages  recoverable  is 
peculiarly  a  matter  for  the  jury.  It  is  almost  entirely  within  their 
discretion,  because  there  can  be  no  fixed  or  mathematical  rule  on  the 
subject.  Much  depends  on  the  circumstances  of  mitigation  or  aggra- 
vation, the  notoriety  which  is  given  to  the  defamatory  charge,  the 
care  or  lack  of  care,  the  malice  or  recklessness  which  characterizes  the 
publication,  and  the  necessity  of  giving  to  the  public  any  information 
in  regard  to  the  existence  of  the  charge.  It  is,  therefore,  established 
that  a  court  will  not  interfere  with  a  verdict  on  the  ground  of  exces- 
sive damages,  unless  it  is  satisfied  that  the  verdict  is  the  result  of  gross 
error,  prejudice,  perverseness,  or  corruption.*'  In  other  words,  to  be 
set  aside  a  verdict  must  be  so  flagrantly  outrageous  and  extravagant 
as  manifestly  to  show  that  the  jury  must  have  been  actuatied  by  pas- 
sion, partiality,  prejudice  or  corruption.**  It  is  therefore  obvious 
that  a  very  sixong  case  must  be  made  out  to  obtain  a  new  trial  by 
reason  of  excessive  damages,**  and  a  verdict  will  not  be  set  aside 
merely  because  it  is  large,**  or  because  it  is  in  excess  of  wliat  tlie 
court  may  think  proper.*^  But  when  the  damages  found  by  the  jury 
are  so  great  that  it  may  reasonably  be  presumed  that  in  estimating 
them  the  jury  did  not  exercise  a  sound  discretion,  the  court  may  set 
aside  the  verdict  and  award  a  new  trial.*®    The  reversal  of  a  julg- 

Co.,  72  Minn.  41,  74  N.  W.  1022,  71  20  Am.  Dec.  616  and  note;  Neal  v. 
A.  S.  R.  461  and  note,  40  L.R.A.  661.  Lewis,  2  Bay  (S.  C.)  204,  1  Am.  Dec 

Notes:  9  L.R.A.(N.S.)  140;  9  Ann.  640  and  note. 
Cas.  G97.  Note:  44  L.R.A.(N.S.)  356. 

See  also  generally,  supra,  par.  68.  14.  Coleman  v.  Southwick,  9  Johns. 

12.  Price  v.  Clapp,  119  Tenn.  425,    (N.  Y.)  45,  6  Am.  Dec.  253. 

105  S.  W.  864,  123  A.  S.  R.  730.  15.  BodweU    v.    Osgood,    3    Pick. 

13.  Beggai-ly«v.  Craft,  31  Ga.  309,    (Mass.)  379,  15  Am,  Dec.  228. 

76  Am.  Dec.  687  and  note;   Sanders  16.  Brown   v.   Yannaman,  85   Wis. 

V.  Johnson,  6  Blackf.    (Ind.)   50,  36  451,  55  N.  W.  183,  39  A.  S.  R.  860 

Am.  Dec.  5G4  and  note;   St.  Martin  and  note. 

V.  Desnoyer,  1  Minn.  156,  61  Am.  Dec.  17.  Davis  v.  Ruff,  Cheves  L.  (S.  C.) 

494  and  note;  Brown  v.  Globe  Print-  17,  34  Am.  Dec  584. 

in^-  Co.,  213  Mo.  611,  112  S.  W.  462,  18.  Hassstt  v.  CarroU,  85  Conn.  23, 

127  A.  S.  K.  627  and  note ;  Thomas  v.  81  Atl.  1013,  Ann.  Cas.  1913A  333 ; 

Shea,  90  Neb.  823,  134  N.   W.  933,  CofTm  v.  Coffin,  4  Mass.  1,  3  Am.  Dec 

Ann.  Cas.  1013B  695  and  note;  Doii^-  189;  Peterson  v.  Western  Union  TeL 

lass  V.  Tousey,  2  Wend.  (N.  Y.)  352,  Co.,  75  Minn.  368,  77  N.  W.  985,  74 
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ment  on  a  verdict  for  excessive  damages  is  not  an  infringement  of 
the  constitutional  right  to  a  jury  trial,  even  when  the  lower  court 
has  denied  a  motion  for  a  new  trial.**  As  respects  inadequacy  of 
verdict,  many  of  the  early  English  cases  adopted  the  stringent  rule 
that  a  verdict  could  not  be  set  aside  for  inadequacy  unless  there  had 
been  some  mistake  of  law  by  the  court,  or  of  calculation  by  the  jury. 
The  rule  very  generally  held  how  is  that  the  inadequacy  of  the  verdict 
in  an  action  for  libel  and  slander  will  not  cause  the  same  to  be  set 
aside  unless  the  inadequacy  is  such  as  to  shock  the  understanding 
and  show  bias,  passion  or  prejudice.*® 

206.  niustrations  of  Amounts  Recoverable. — ^The  illustrations 
which  follow  will  show  the  range  in  verdicts  which  have  been  passed 
on  by  the  courts.  Under  various  circumstances,  verdicts  in  actions 
for  charging  the  plaintiff  with  larceny  have  been  held  not  excessive, 
when  ranging  from  one  hundred  to  five  thousand  dollars.*  But  in 
other  instances,  awards  of  from  five  hundred  to  fourteen  thousand 
dollars  for  charges  of  larceny  have  been  declared  excessive.*  Where 
the  charge  was  embezzlement,  five  thousand  dollars  has  been  held 
not  excessive,  though  in  other  instances  awards  of  from  five  to  thirty- 
two  thousand  have  been  set  aside.*  For  charges  of  perjury  verdicts 
ranging  in  amount  up  to  twelve  thousand  dollars  have  been  allowed 
to  stand,*  although  a  verdict  for  one  hundred  and  fifty  thousand 
was  reduced  to  fifty  thousand.*  For  imputations  affecting  a  person 
in  his  business,  awards  up  to  twenty-seven  thousand  dollars  have 
been  allowed  to  stand,*  although  in  other  instances,  awards  ranging 
from  less  than  five  hundred  dollars  to  seven  thousand  have  been 
declared  excessive.^  For  injury  to  a  person  in  his  profession,  as  much 
as  ten  thousand  dollars  has  been  allowed  to  be  recovered,*  although 
on  the  other  hand  an  award  of  three  thousand  has  been  set  aside.* 

A.  S.  R.  502  and  note,  43  L.R.A.  581;  5.  Note:  Ann.  Cas.  1913B  702. 

Vanch  v.  Hall,  3  N.  J.  L.  678,  4  Am.  6.  Mitchell  v.   Bradstreet   Co.,  116 

Dec.  389  and  note.  Mo.  226,  22  S.  W.  358,  724,  38  A.  S. 

19.  Smith  V.  Times  Pnb.  Co.,  178  Pa.  B.  592,  20  L.R.A.  138  (five  thousand 
St.  481,  36  Atl.  296,  35  L.B.A.  819  and  five  hundred  dollars  awarded  for  a 
note.  false  report  of  an  assignment,  which 

20.  Note:  47  L.R.A.  42.  defendant  refused  to  retract) ;  Neal  v. 

1.  Coffin  V.  Coffin,  4  Mass.  1,  3  Am.  Lewis,  2  Bay  (8.  C.)  204,  1  Am.  Dec. 
Dec.  189;  St.  Martin  v.  Desnoyer,  1  640  (award  of  three  thousand  dollars 
Minn.  156,  61  Am.  Dec.  494;  Douglass  for  charging  a  merchant  with  being  a 
V.  Tousey,  2  Wend.   (N.  Y.)  352,  20  swindler). 

Am.  Dec.  616.  7.  Note :  Ann.  Cas.  1913B  701. 

Note :  Ann.  Cas.  1913B  701,  706.  8.  Thomas  v.  Shea,  90  Neb.  823,  134 

2.  Note:  Ann.  Cas.  1913B  706,  707.  N.  W.  933,  Ann.  Cas.  1913B  695  and 

3.  Note :  Ann,  Cas.  1913B  701.  note  (verdict  of  three  thousand  dollars 

4.  Sanders  v.  Johnson,  6  Blackf.  for  t^e  libel  of  an  attorney  held  not 
(Lid.)  50,  36  Am.  Dee.  564  (verdict  excessive). 

for  nearly  twenty  eight  hundred  dol-  9.  Note:  Ann.  Cae.  1913B  703,  707. 
lars  held  not  excessive). 
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Public  officers  have  been  allowed  to  recover  amounts  up  to  ten  thou- 
sand dollars  for  charges  of  misconduct  in  office,  although  an  award 
of  fifty  thousand  dollars  in  such  a  case  has  been  set  aside.  ^®  For 
general  charges  of  dishonesty  or  bad  character,  ten  thousand  dollars 
appears  to  be  the  maximum  award  which  has  been  allowed  to  stand.^^ 
Charges  of  unchastity  have  been  allowed  to  result  in  verdicts  for  as 
much  as  twenty-five  thousand  dollars.^*  But  in  other  instances, 
verdicts  for  charges  of  unchastity  ranging  from  seven  thousand  to 
five  hundred  dollars  have  been  declared  excessive.** 

Mitigation  of  Damages 

207,  In  General. — Mitigating  circumstances,  not  amounting  to  a 
complete  defense,  may  be  offered  in  evidence  in  actions  for  libel  and 
slander  as  in  other  civil  actions.  But  as  a  general  rule  the  defendant 
in  an  action  for  libel  or  slander  cannot  offer  in  mitigation  of  damages 
evidence  of  facts  of  which  he  was  ignorant  at  the  time  he  uttered  the 
defamatory  words  for  which  action  has  been  instituted  against  him.** 
Furthermore,  particular  facts  which  might  form  links  in  the  chain 
of  evidence  against  the  plaintiff  cannot  be  received  under  the  general 
issue  in  mitigation  of  damages.*^    It  has  been  held  that  an  attempt 

10.  Crane  v.  Bennett,  177  N.  Y.  106,  charge  of  unchastity) ;  Kem  v.  Brid- 
69  N.  E.  274,  101  A.  S.  R.  722  (verdict  well,  119  Ind.  226,  21  N.  E.  664,  12  A. 
for  forty  thousand  dollars  for  charges  S.  R.  409  (unmarried  woman  awarded 
against  city  magistrate  reduced  to  two  thousand  dollars  for  charge  of 
twenty -five  thousand).  pregnancy  and  abortion);  Bodwell  v. 

Note:  Ann.  Cas.  1913B  703,  707.  Osgood,  3  Pick!  (Mass.)  379,  15  Am. 

11.  Zier  V.  Holllin,  33  Minn.  66,  21  Dec.  228  (fourteen  hundred  dollars 
N.  W.  862,  53  Am.  Rep.  9  (award  of  awarded  to  school  teacher  for  charge 
fifteen  hundred  dollars  for  charge  of  of  unchastity). 

not  paying  a  bill  held  not  excessive);  Note:  Ann.  Cas.  1913B  704,  708. 

Peterson  v.  Western  Union  Tel.  Co.,  13.  Beggarly  v.  Craft,  31  Ga.  309, 

75  Minn.  368,  77  N.  W.  985,  74  A.  S.  76  Am.  Dec.  687  (verdict  for  forty-two 

R.  502,  43  L.R.A.  581  (ludicrous  charge  hundred  and  fifty  dollars  set  aside), 

of  dishonesty  against  legislator ;  verdict  Note :  Ann.  Cas.  1913B  708,  709. 

reduced    to    one    thousand    dollars) ;  14.  Barkly  v.  Copeland,  74  Cal.  1, 

Sweeney  v.  Baker,  13  W.  Va.  158,  31  15  Pac.  307,  5  A.  S.  R.  413;  Edwards 

Am.  Rep'.  757  (eight  thousand  dollars  v.   San  Jose  Printing,   etc.,   Soc,   99 

awarded  to  candidate  for  oflSce  charged  Cal.  431,  34  Pac.  128,  37  A.  S.  R.  70 ; 

with    gambling,    ignorance    and    dis-  Bailey  v.  Hyde,  3  Conn.  463,  8  Am. 

honesty).  Dec.  202;  Gambrill  v.  Schooley,  95  Md. 

Note:  Ann.  Cas.  1913B  704,  708.  260,  52  Atl.  500,  63  L.R.A.  427;  Hitch- 

12.  Morning  Journal  Ass'n  v.  Ruth-  cock  v.  Moore,  70  Mich.  112,  37  N.  W. 
erford,  51. Fed.  513,  1  U.  S.  App.  296,  914,  14  A.  S.  R.  474;  Morey  v.  Mom- 
2  C.  C.  A.  354,  16  L.R.A.  803  (award  ing  Journal  Ass'n,  123  N.  Y.  207,  25 
of  four  thousand  dollars  for  charge  N.  E.  161,  20  A.  S.  R.  730,  9  L.R.A. 
of  unchastity  a^fainst  a  man) ;  Mclntire  621. 

V.   Youn«r,   6    Hlackf.    (Ind.)    496,  39       15.  Wormouth  v.  Cramer,  3  Wend. 
Am.   Dec.   413    (one  thou.saiid  dollars    (N.  Y.)  395,  20  Anu  Dec.  706. 
awarded     to     unmarried    woman    for 
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by  a  husband  to  prevent  the  circulation  of  a  slander  spoken  by  his 
wife  cannot  be  shown,  in  mitigation  of  damages,  in  an  action  for 
slander  brought  against  the  husband  and  wife,  as  such  evidence 
would  in  no  wise  mitigate  the  guilt  of  the  wife.^*  Where  the  plaintiflf 
claims  general  damages  only,  the  defendant  cannot  show,  in  mitigation 
of  damages,  a  statement  by  the  plaintiff  that  the  words  of  the  defendant 
did  him  no  injury.  Such  a  statement  is  a  mere  expression  of  opinion 
as  to  the  effect  of  the  grievance.  ^^  But  the  fact  that  the  defendant 
was  intoxicated  when  he  uttered  the  defamatory  words  complained 
of  may  be  shown  in  mitigation  of  damages,**  and  it  has  been  held 
that  evidence  that  the  words  were  uttered  while  the  defendant  was 
under  the  influence  of  grief  are  admissible  for  the  same  purpose.^* 
The  fact  that  the  defendant  acted  on  the  advice  of  coimsel  is  also 
available  as  a  mitigating  circumstance.*^  But  if  such  advice  was  pro- 
cured by  false  representations  made  to  counsel,  the  question  of  the 
defendant's  good  faith  in  uttering  the  words  in  question  is  for  the 
jury.*  The  rule  that  one  seeking  to  hold  another  for  damages  must 
use  reasonable  efforts  to  mitigate  the  damages  applies  to  actions  for 
defamation  as  well  as  to  other  actions  for  the  recovery  of  damages.* 

208.  Truth  or  Belief  in  Truth.— The  belief,  on  the  part  of  the 
defendant,  in  the  truth  of  the  words  which  he  uttered  and  for  the 
publication  of  which  an  action  in  libel  or  slander  has  been  brought 
against  him  may  generally  be  shown  in  mitigation  of  damages/"* 
This  is  especially  true  when  the  plaintiff  was  the  cause  of  such  belief 
on  the  part  of  tiie  defendant.^  Such  evidence  has  been  held  admis- 
sible under  the  general  issue,*  although  under  code  provisions  it 
has  been  held  necessary  to  plead  such  matters  as  mitigating  circum- 
stances.* It  has,  however^  been  held  that  a  mere  belief  in  the  justice 
and  truth  of  a  Ubelous  or  slanderous  attack  cannot  be  considered  in 

m 

16.  Yeates  v.  Reed,  4  Blackf.  (Ind.)  point  by  Riley  v.  Norton,  66  la.  306, 
463,  32  Am.  Dec.  43  and  note.  21  N.  W.  649;  Hart  v.  Reed,  1  B.  Mon. 

17.  Porter  v.  Henderson,  11  Mich.  (Ky.)  166,  35  Am.  Dec.  179;  Bronson 
20,  82  Am.  Dec.  69.   *  v.  Bruce,  59  Mich.  467,  26  N.  W.  671, 

18.  Alderson  v.  Kahle,  73  W.  Va.  60  Am.  Rep.  307;  Trimble  v.  Foster, 
690,  80  S.  E.  1109,  51  L.R.A.(N.S.)  87  Mo.  49,  56  Am.  Rep.  440;  Reynolds 
1198  and  note.  v.  Tucker,  6  Ohio  St.  616,  67  Am.  Dec. 

Note:  26  L.R.A.  154.  353  and  note.     As  to  the  manner  of 

19.  Stallings  v,  Newman,  26  Ala.  setting  up  truth  as  a  defense,  see 
30O,  62  Am.  Dec.  723.  supra,  par.  155. 

20.  Grant  v.  Haynes,  105  La.  304,  4.  Lamed  v.  BuiEngton,  3  Mass.  546, 
29  So.  708,  54  L.R.A.  930.  3  Am.  Dec.  185. 

1.  Gent  V.  Lynch,  23  Md.  58,  87  5.  Gilman  v.  Lowell,  8  Wend.  (N. 
Am.  Dec.  558.  Y.)   573,  24  Am.  Dec.  96  and  note. 

2.  Hamilton  v.  McKenna,  95  Kan.  Contra,  McGee  v.   Sodusky,  5  J.   J. 
207,  147  Pac.  1126,  L.R.A.1915E  455.  Marsh.  (Ky.)  185,  20  Am.  Dec.  251. 
See  Dahagbs,  vol.  8,  p.  442  et  seq.  6.  Meeker  v.  Post  Printing,  etc.,  Co., 

S.  T'ountain  ▼.  West,  23  la.  9,  92  55  Colo.  355,  136  Pac.  457,  Ann.  Cas. 
Am.  Dec.   406,  overruled  on  another   1915A  126. 
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mitigation  of  damages  unless  it  appears  to  have  been  based  on  infor- 
mation derived  from  a  reliable  source,  and  that  it  must  be  shown 
that  the  charge  was  made  after  due  investigation  of  the  matter  to 
which  it  related,'  and  that  the  defendant  was  free  from  negligence 
in  making  the  same.^  But  it  has  been  held  that  where  the  libel 
charged  by  the  plaintiff  was  the  accusing  him  of  keeping  a  house 
of  prostitution,  bonds  given  by  him  as  a  surety  on  behalf  of  public 
prostitutes  for  their  appearance  in  proceedings  against  them  for  the 
keeping  of  a  disorderly  house  should  be  received  in  evidence,  for 
the  purpose  of  mitigating  damages.*  There  is  some  authority  to  the 
effect  that  while  facts  and  circumstances  may  be  shown  in  mitigation 
when  they  tend  to  disprove  malice  and  do  not  tend  to  form  a  link 
in  the  chain  of  evidence  to  prove  a  justification,  facts  inducing  a 
belief  in  the  truth  of  the  charges  made  are  not  admissible  even  in 
mitigation  of  damages.  ^^ 

209.  Retraction. — ^As  a  retraction  tends  to  show  absence  of  malice, 
and  since  it  may  be  found  to  have  diminished  materially  the  damage 
caused  by  a  libel  or  slander,  it  is  generally  admissible  in  mitigation 
of  damages.^^  But  a  retraction  published  after  suit  has  been  instituted 
has  been  held  not  to  mitigate  the  damages.**  Moreover,  since  evi- 
dence of  a  retraction  is  admitted  in  mitigation  of  damages  on  the 
theory  that  it  tends  to  negative  the  existence  of  actual  malice,  it  fol- 
lows that  such  evidence  of  retraction  can  be  received  in  mitigation 
of  exemplary  damages  only.**  The  retraction  of  libels  is  a  subject 
which  has  been  regulated  by  statute  in  recent  years,  particularly 
with  reference  to  newspapers.** 

210.  Provocation  or  Passion. — ^For  the  purpose  of  mitigating  the 
damages  recoverable,  the  defendant,  in  an  action  for  libel  or  slander, 
may  show  that  his  misconduct  was  provoked  by  the  conduct  of  the 
plaintiff.^'  This  principle  has  been  applied  in  numerous  instances 
where  the  act  of  the  defendant  resulted  from  a  prior  defamation  of 
such  defendant  by  the  plaintiff,**  and  is  particularly  true  when  the 

. 

7.  Edwards  v.   San  Jose  Printing,  Chronicle  Pub.  Co.,  65  Wash.  1,  117 
etc.,  Soc,  99  Cal.  431,  34  Pac.  128,  37  Pac.  596,  Ann.  Cas.  1913B  636. 

A.  S.  R.  70 ;  Sanders  v.  Johnson,  6  Note :  15  A.  S.  R.  340. 

Blackf.  (Ind.)  50,  36  Am.  Dec.  564.  For  ciroumstanoes  under  which  a  ra- 

8.  Allen  y.  Pioneer  Press  Co.,  40  traction  is  a  defense,  see  supra,  par. 
Minn.  117,  41  N.  W.  936,  12  A.  S.  R.  72. 

7D7,  3  L.R.A.  532.  12.  Evening  News  Ass'n  ▼.  Tryon, 

9.  Coogler  v.  Rhodes,  38  Pla.  240,  42  Mich.  649,  4  N.  W.  267,  36  Am. 
21  So.  109,  56  A.  S.  R.  170.  Rep.  450. 

10.  Purple  V.  Horton,  13  Wend.  (N.  13.  Note:  15  Ann.  Cas.  86. 
Y.)  9,  27  Am.  Dec.  167.  14.  See  supra,  par.  73,  96. 

11.  Tresca  v.  Maddox,  11  La.  Ann.  15.  Prentiss  v.  Shaw,  56  Me.  427,  96 
206,  66  Am.  Dec.  198;  Ellis  v.  Brock-  Am.  Dec.  475. 

ton  Pub.  Co.,  198  Mass.  538,  84  N.  E.  Notes:  28  L.R.A.  724:  4  Ann.  Caa. 
1018,  126  A.  S.  R.  454,  15  Ann.  Cas.  923. 

83    and    note;    Coffman    v.    Spokane       16.  Patton  v.  Cruee,  72  Ark.  421,  81 
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act  of  the  plaintiflF  caused  the  defendant  to  utter  the  words  in  question 
in  the  heat  of  passion  or  excitement.^'  It  has  been  held,  however, 
that  passion  cannot  be  shown  in  mitigation  if  there  had  been  an 
opportunity  for  hot  blood  to  cool ;  ^*  in  fact  it  would  appear  that  the 
act  of  the  plaintiff  must  have  been  coincident  with  the  speaking  of  the 
slanderous  words  by  the  defendant  or  nearly  concurrent  therewith.  ^^ 
Thus,  evidence  of  provocation  on  the  evening  before  the  slanderous 
words  were  uttered  has  been  held  inadmissible,*^  as  has  been  also  evi- 
dence that,  during  the  six  years  prior  to  the  suit,  inveterate  feelings  of 
hostility  had  existed  between  the  plaintiff  and  the  defendant,  and 
that  the  plaintiff  had  taken  every  opportunity  to  irritate  the  defend- 
ant.* An  answer  alleging  that  a  publication  which  induced  the 
words  in  question  was  made  the  day  before  the  latter  were  uttered, 
but  not  stating  when  it  came  to  the  knowledge  of  the  defendant,  may 
properly  be  stricken  out.*  Furthermore,  it  has  been  held  that  previous 
publications  by  the  plaintiff  are  not  admissible  in  an  action  for  libel, 
unless  the  defendant's  publication  was  in  the  nature  of  an  answer 
to  or  a  commentary  on  the  plaintiff's  writing,  and  therefore  partook 
of  the  nature  of  a  privileged  publication.*  The  fact  that  the  plaintiff 
was  not  responsible  for  tiie  passion  of  the  defendant  has  been  held 
to  prevent  the  existence  of  such  passion  from  being  shown  in  mitiga- 
tion of  damages.* 

211.  Other  Pablications. — ^According  to  many  authorities,  the 
defendant  in  an  action  for  libel  or  slander  may  show  other  publica- 
tions, made  prior  to  his  own  and  to  the  same  effect,  in  mitigation 
of  damages,'  the  ground  being  that  such  evidence  tends  to  show 

S.  W.  380,  105  A.  S.  R.  46,  65  L.R.A.  1.  Porter  v.  Henderson,  11  Mich.  20, 

937;  Hartford  v.  State,  96  Ind.  461,  82  Am.  Deo.  59  and  note. 

49  Am.  Rep.  185 ;  Brewer  v.  Chase,  2.  Quinby  v.  Minnesota  Tribnne  Co., 

121  Mich.  526,  80  N.  W.  575,  80  A.  38  Minn.  528,  38  N.  W.  623,  8  A,  S. 

8.  R.  527  and  note,  46  L.R.A.  397;  R.  693  and  note. 

De  Camp  v.  Archibald,  50  Ohio  St.  3.  Maynard  v.  Beardsley,  7  Wend. 

618,  35  N.  E.  1056,  40  A.  S.  R.  692.  (N.  Y.)  560,  22  Am.  Dec.  595.    As  to 

See  supra,  par.  113,  114.  what   are   privileged   communications, 

17.  Mousler  v.  Harding,  33  Ind.  176,  see  generally,  par.  74  et  seq. 

5  Am.  Rep.  195,  overruled  on  another  4.  Shockey  v.  McCauley,  101  Md. 

point  by  Bonham  v.  Keen,  40  Ind.  461,  61  Atl.  583,  4  Ann.  Cas.  921  and 

197;  Jauch  v.  Jauch,  50  Ind.  135,  19  note. 

Am.  Rep.  699;  Newman  v.  Stein,  75  5.  Bailey  v.  Hyde,  3  Conn.  463,  8 

Mich.  402,  42  N.  W.  956,  13  A.  S.  R.  Am.  Dec.  202;  Calloway  v.  Middleton, 

447  and  note.  2  A.  K.  Marsh.   (Ky.)   372,  12  Am. 

18.  Quinby  v.  Minnesota  Tribune  Dec.  409 ;  Evans  v.  Smith,  5  T.  B.  Mon. 
Co.,  38  Minn.  528,  38  N.  W.  623,  8  (Ky.)  363,  17  Am.  Dec.  74;  Shilling 
A.  S.  R.  693  and  note.  v.  Carson,  27  Md.  175,  92  Am.  Dec. 

19.  Moore  v.  Clay,  24  Ala.  235,  60  632;  Fair  v.  Rasco,  9  Mich.  353,  80 
Am.  Dec.  461  and  note.  Am.  Dec.  88;  Hewitt  v.  Pioneer-Press 

20.  Sheffill  V.  Van  Deusen,  15  Gray  Co.,  23  Minn.  178,  23  Am.  Rep.  680 ; 
(Mass.)  485,  77  Am.  Dec.  377  and  Sheibley  v.  Huse,  75  Neb.  811,  106  N. 
note.  W.  1028,  13  Ann.  Cas.  376;  Cook  v. 
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want  of  actual  malice  or  bad  faith  in  many  instances.*  Thus,  it  has 
been  held  that  a  newspaper  publisher  when  sued  for  libel  may  show, 
in  mitigation  of  damages,  that  prior  to  publishing  the  alleged  libel 
he  had  seen  the  same  matter  in  other  newspapers.^  Some  authorities, 
however,  have  denied  the  right  to  show  other  publications  in  mitiga- 
tion of  damages  in  actions  for  libel  or  slander,®  while  many  others 
have  placed  certain  limitations  around  the  exercise  of  the  right  Thus, 
it  has  been  held  that  before  the  defendant  can  mitigate  damages  by 
proving  that  the  statement  published  by  him  was  received  from  other 
persons,  he  must  give  the  source  of  his  information,  and  show  that 
his  informants  were  possessed  of  such  character  and  standing  as 
would  command  a  belief  in  the  truth  of  their  utterances.*  More- 
over, it  has  been  held  that  other  publications  cannot  be  shown  in 
mitigation,  except  when  the  defendant's  libel  refers  to  and  professes 
on  its  face  to  be  based  on  the  former  one,^®  or  to  have  some  con- 
nection therewith,^*  and  that  it  is  error  to  instruct  the  jury  that  they 
may  consider  the  fact  of  the  defendant's  having  derived  his  informa- 
tion from  others,  when  the  article  complained  of  as  libelous  professes 
to  be  based  on  the  defendant's  own  knowledge.^*  It  has  been  held 
that  all  the  circumstances  attending  the  hearing  of  a  slander  when 

Barkley,  2  N.  J.  L.  169,  2  Am.  Dec.  13  Ann.  Cas.  376.  But  see  Sheaban 
343;  Hoboken  Printing,  etc.,  Co.  v.  v.  Collins,  20  111.  325,  71  Am.  Dec. 
Kahn,  58  N.  J.  L.  359,  33  Atl.  382,  271,  holding  that  the  publication  of  a 
1060,  55  A.  S.  R.  609  and  note;  Upton  similar  article  in  another  newspaper 
V.  Hume,  24  Ore.  420,  33  Pac.  810,  41  cannot  be  shown  in  mitigation  of  dam- 
A.  S.  R.  863,  21  L.R.A.  493;  Runkle  ages. 

V.  Meyer,  3  Yeates  (Pa.)  518,  2  Am.  8.  Sheahan  v.  Collins,  20  111.  325,  71 
Dec.  393;  Ingalls  v.  Morrissey,  154  Am.  Dec.  271;  Anthony  v.  Stephens, 
Wis.  632,  143  N.  W.  681,  Ann.  Cas.  1  Mo.  254,  13  Am.  Dec.  497  and  note. 
1915D  899.  Compare  Coleman  ▼.  But  compare  Callahan  y.  Ingram,  122 
Southwick,  9  Johns.  (N.  Y.)  45,  6  Mo.  355,  26  S.  W.  1020,  43  A.  S.  R. 
Am.  Dec  253,  wherein  it  was  held  583,  wherein  it  is  held  that  in  an 
in  an  action  for  libel  that  the  testi-  action  for  slander  statements  by 
mony  of  a  witness  that  he  had  heard  others  than  the  defendant  about  the 
the  defendant  ask  another  if  he  had  matter  respecting  which  the  slanderous 
not  seen  the  alleged  matter  published  words  were  spoken  are  admissible  in 
in  the  plaintiff's  paper  was  inadmis-  evidence  to  show  want  of  actual  malice, 
sible  in  mitigation  of  damages,  being  9.  Edwards  v.  San  Jose  Printing, 
in  the  nature  of  secondary  and  inferior  etc.,  Co.,  99  Cal.  431,  34  Pac  128,  37 
evidence.  A.  S.  R.  70. 

6.  Amott  V.  Standard  Ass'n,  57  10.  Burt  v.  Advertiser  Newspaper 
Conn.  86, 17  Atl.  361,  3  L.R.A.  69  and  Co.,  154  Mass.  238,  28  N.  E.  1,  13 
note;  Upton  v.  Hume,  24  Ore.  420,  33  L.R.A.  97. 

Pac.  810,  41  A.  S.  R.  863,  21  L.R.A.  11.  McDuff  v.  Detroit  Evening  Jour- 
493.  nal  Co.,  84  Mich.  1,  47  N.  W.  671,  22 

7.  Amott    V.    Standard    Ass'n,    57  A.  S.  R.  673. 

Conn.  86,  17  Atl.  361,  3  L.R.A.  69  and       12.  Dom  v.  Cooper,  139  la.  742, 117 
note;  Hewitt  v.  Pioneer-Press  Co.,  23  N.  W.  1,  118  N.  W.  35,  16  Ann.  Cas. 
Minn.  178,  23  Am.  Eep.  6S0;  Sheibley   744. 
V.  Uuse,  75  Neb.  811,  lOG  N.  W.  1028, 
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it  was  first  uttered  and  the  manner  of  repeating  it  are  to  be  considered 
by  the  jury  on  the  question  of  mitigation  of  damages,**  and  it  is  of 
course  necessary  for  the  defendant  to  show  that  he  had  heard  other 
publications,  which  he  attempts  to  oflfer  in  mitigation  of  damagas.^* 
A  defendant  cannot  offer  in  evidence  in  mitigation  of  damages  the 
recovery  of  damages  by  the  plaintiff  against  such  defendant  in 
another  action  for  a  libel  published  in  one  of  the  series  of  the  same 
paper,  which  contained  the  same  libelous  words  as  were  charged  in 
the  case  at  bar.*^ 

212.  Reports  or  Rumors. — General  rumors,  suspicions  or  reports  to 
the  effect  that  the  plaintiff  has  been  guilty  of  the  acts  charged 
against  him  by  the  defendant  have  been  held  admissible  for  the 
purpose  of  mitigating  damages,  as  bearing  on  the  value  of  the  plain- 
tiff's character,**  but  it  has  been  held  that  rumors  currently  circulated 
and  reported  only  in  the  neighborhood  where  the  plaintiff  lives  are 
not  admissible  for  such  purpose.*^  Other  courts,  however,  hold  that 
general  reports  of  the  truth  of  the  charge  in  question  axe  not  admis- 
sible, in  mitigation  of  damages,  as  evidence  of  the  bad  character  of 
the  plaintiff,  or  to  prove  the  truth  of  the  charge,  or  for  any  purpose,** 
especially  when  the  general  issue  only  *•  or  when  justification  has 
been  pleaded.* 

213.  Bad  Character  of  Plaintiff.— Proof  of  the  plaintiff's  general 
bad  character  is  held  admissible,  in  this  country,  by  the  great  weight 
of  authority,  in  actions  for  libel  or  slander,  in  mitigation  of  dam- 
ages,* such  evidence  not  being  confined  to  the  plaintiff's  character 

13.  Easterwood  ▼.  Quin,  2  Brev.  (S.  Me.  493,  33  Atl.  9,  47  A.  S.  R.  344; 
C.)  64,  3  Am.  Dec.  700.  Wolcott  v.  Hall,  6  Mass.  514,  4  Am. 

14.  Brewer  v.  Chase,  121  Mich.  526,  Dec.  173;  Alderman  v.  French,  1  Pick. 
80  N.  W.  575,  80  A.  S.  R.  527,  46  (Mass.)  1,  11  Am.  Dec.  114;  Bigley 
L.R.A.  397.  v.  National  Fidelity,  etc.,  Co.,  94  Neb. 

16.  Tillotson  v.  Cheetham,  3  Johns.  813,  144  N.  W.  810,  50  L.R.A.(N.S.) 
(N.  Y.)  56,  3  Am.  Dec.  459.  1040;  Pease  v.   Sbippen,  80  Pa.   St. 

16.  Treat  v.  Browning,  4  Conn.  408,  513,  21  Am.  Rep.  116. 

10  Am.  Dec.  156  and  note;  Coogler  v.  Note:  38  L.R.A.(N.S.)  1181. 

Rhodes,  38  Fla.  240,  21  So.  109,  56  19.  Alderman    v.    French,    1    Pick. 

A.  S.  R.  170;  Calloway  v.  Middleton,  (Mass.)  1,  11  Am.  Dec.  114;  Anthony 
2  A.  K.  Marsh.  (Ky.)  372,  12  Am.  v.  Stephens,  1  Mo.  254,  13.  Am.  Dec. 
Dec.  409  and  note;  Hart  v.  Reed,  1  497. 

B.  Mon.  (Ky.)  166,  35  Am,  Dec.  179;  1.  Wolcott  v.  Hall,  6  Mass.  514,  4 
Farr  v.  Rasco,  9  Mich.  353,  80  Am.  Am.  Dec.  173.  See  also  Sanders  v. 
Dec.  88  wad  note;  Wetherbee  v.  Marsh,  Johnson,  6  Blackf.  (Ind.)  50,  36  Am. 
20  N.  H.  561,  51  Am.  Dec  244  and  Dec.  564,  wherein  evidence,  in  an  action 
note;  Cook  v.  Barkley,  2  N.  J.  L.  169,  for  slander,  of  prior  reports  charging 
2  Am.  Dec.  343.  See  also  next  succeed-  the  plaintiff  with  the  same  crime  im- 
ing  paragraph.  puted  to  him  by  the  defendant,  without 

17.  Gray  v.  Elzroth,  10  Ind.  App.  any  ofCcr  to  explain  their  extent  or 
587,  37  N.  E.  551,  53  A:  S.  R.  400  effect  on  the  plaintiff's  character,  was 
and  note.  held  inadmissible  in  mitigation  of  dtim- 

18.  Sheahan  v.  Collins,  20  111.  325,  ages  under  a  plea  of  justification. 

71  Am.  Dec.  271;  Sickra  v.  Small,  87        2.  Waters  v.  Jones,  3  Port.   (Ala.) 

451 


i  214  LIBEL  AND  SLANDER  17  R.  C.  L. 

in  respect  to  the  matters  charged.*  On  the  other  hand  the  defendant 
is  of  course  entitled  to  introduce  evidence  tending  to  show  that  the 
plaintiff  had  the  general  reputation  of  being  guilty  of  the  offense 
chai'ged  and  it  is  not  sufficient  for  the  court  to  admit  evidence  show- 
ing merely  that  the  plaintiff's  general  reputation  for  honesty,  fair 
dealing,  and  integrity  was  bad>  This  general  principle  respecting 
the  admissibility  of  evidence  as  to  the  plaintiff's  bad  character  appears 
to  be  rejected  in  England  and  Canada.*  In  order  to  authorize  the 
admission  of  such  evidence  it  is  not  necessary  th^t  the  matter  should 
be  alleged  as  a  defense;  it  may  be  received  under  the  general  issue 
or  general  denial,*  even  though  justification  is  pleaded,^  and  the 
court  may  permit  such  evidence  to  be  introduced  after  the  plain- 
tiff's rebuttal  of  the  evidence  in  justification.® 

214.  Connection  between  Evidence  of  Plaintiff's  Bad  Character  and 
Charge. — Even  where  the  rule  is  accepted  that  the  bad  character  of 
the  plaintiff  may  be  shown  in  mitigation  of  damages,-  the  defendant 
is  not  permitted  to  sliow  particular  acts  of  misconduct  by  the  plain- 
tiff, not  connected  with  the  words  for  which  recovery  is  sought,* 

442,  29  Am.  Dec.  261  and  note;  Shea-  Ann.  Cas.  988. 
han  V.  CoUins,  20  111.  325,  71  Am.  Dec.  6.  Note:  38  L.R.A.(N.S.)  1178. 
271  and  note;  McGee  v.  Sodusky,  5  6.  Tracy  v.  Racket,  19  Ind.  App. 
J.  J.  Marsh.  (Ky.)  186,  20  Am.  Dec.  133,  49  N.  E.  185,  66  A.  S.  R.  398  and 
261;  Sickra  v.  Small,  87  Me.  493,  33  note;  Parkhurst  v.  Ketchum,  6  Allen 
Atl.  9,  47  A.  S.  R.  344  and  note;  (Mass.)  406,  83  Am.  Dec.  639;  Pease 
Shilling  V.  Carson,  27  Md.  175,  92  Am.  y.  Shippen,  80  Pa.  St.  513,  21  Am. 
Dec.  632;  Larned  v.  Buffinton,  3  Mass.  Rep   116. 

546   3  Am.  Dec.  185 ;  Bathrick  v  D^       7' ^^^^ .  33  l.r. a. (N.S.)  1185. 
troit  Post,  etc.,  Co.,  50  Mich.  629,  16       _    ^  __  \ ,_        ,,_       . 

N.  W.  172,  46  Am.  Rep.  63;  Wether-  8-  Stone  v.  Vamey,  7  Mete.  (Mass.) 
bee  V.  Marsh,  20  N.  H.  561,  51  Am.  86,  39  Am.  Dec  762  and  note. 
Dec.  244  and  note;  King  v.  Root,  4  9.  Sheahan  v.  Collins,  20  111.  325,  71 
Wend.  (N.  Y.)  113,  21  Am.  Dec.  102  Am.  Dec.  271;  Robertson  v.  Hamilton, 
and  note;  Maynard  v.  Beardsley,  7  16  Ind.  App.  328,  45  N.  E.  46,  59 
Wend.  (N.  Y.)  560,  22  Am.  Dec.  595.  A.  S.  R.  319  and  note;  Fountain  v. 
Notes:  13  Am.  Dec.  499;  15  A.  S.  R.  West,  23  la.  9,  92  Am.  Dec.  405,  over- 
342;  10  Ann.  Cas.  219.  ruled  on  another  point   by  Riley   v. 

3.  Eastland  v.  CaldweU,  2  Bibb  Norton,  65  la.  306,  21  N.  W.  649; 
(Ky.)  21,  4  Am.  Dec.  608;  Lamos  v.  Register  Newspaper  Co.  V.  Stone,  102 
Snell,  6  N.  H.  413,  25  Am.  Dec.  468  S.  W.  800,  31  Ky.  L.  Rep.  458,  11 
and  note.  L.R.A.(N.S.)  240;  Shilling  v.  Carson, 

4.  Wood  V.  Custer,  86  Kan.  387, 121  27  Md.  175,  92  Am.  Dec.  632;  Park- 
Pac.  355,  38  L.R.A.(N.S.)  1176  and  hurst  v.  Ketchum,  6  Allen  (Mass.)  406, 
note;  Sickra  v.  Small,  87  Me.  493,  33  83  Am.  Dec.  639;  Wolcott  v.  Hall,  6 
Atl.  9,  47  A.  S.  R.  344  and  note;  Mass.  514,  4  Am.  Dec.  173;  Lydiard 
ShilUng  V.  Carson,  27  Md.  175,  92  Am.  v.  Daily  News  Co.,  110  Minn.  140,  124 
Dec.  632  and  note;  Anthony  v.  Steph-  N.  W.  985, 19  Ann.  Cas.  985  and  note; 
ens,  1  Mo.  254,  13  Am.  Dec.  497  and  Knilic  v.  Patcoff,  122  Minn.  517,  142 

note;B v.  J ,  22  Wis.  372.  N.   W.  897,   Ann.   Cas.  1914D   1056; 

y4  Am.  Dec.  604  and  note.  Lamos  v.  Snell,  6  N.  H.  413,  25  Am. 

Notes:    38    L.R.A.(N.S.)    1180;    19   Dec.  468  and  note;  Eifert  v.  Sawyer, 
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although  it  is  generally  agreed  that  the  defendant  may  show  the  bad 
character  or  reputation  of  the  plaintiff  in  reference  to  the  particular 
matters  charged.^^  But  even  such  evidence  must  relate  not  to  specific 
acts,  but  to  general  character.^^  For  example,  in  an  action  for 
representing  a  person  as  unworthy  of  credit,  the  defendant  cannot 
prove  how  many  persons  the  plaintiff  owed.^*  The  reason  for  this 
rule  is  that  a  party  to  an  action  is  presumed  always  to  be  ready  to 
defend  his  general  character,  but  not  to  meet  a  particular  charge 
not  directly  involved  in  the  issue,  when  he  has  no  notice  that  the 
adverse  party  intends  to  use  the  same  as  evidence  against  him.** 
Moreover,  the  proof  must  at  all  events  bear  some  relation  to  the 
words  published.  Thus,  the  fact  that  the  plaintiff  is  a  quarrelsome 
woman  cannot  be  shown  for  the  purpose  of  mitigating  damages  in 
an  action  based  on  charges  of  unchastity  against  her.**  Similarly, 
in  an  action  for  charging  a  person  with  passing  counterfeit  money, 
evidence  that  the  plaintiff  is  a  habitual  litigant  is  inadmissible.*'^ 
There  is^  however,  authority  to  the  effect  that,  although  a  defendant 
cannot  show,  in  mitigation  of  damages  for  a  specific  libel,  other  and 
disconnected  immoralities  on  the  part  of  the  plaintiff,  and  must 
confine  himself  to  attacking  only  the  plaintiff's  general  character,  if 
two  charges  relate  to  the  same  subject  matter,  are  not  disconnected 
and  independent,  and  only  one  is  submitted  to  the  jury,  although 
the  other  was  counted  on  and  justified  in  the  answer,  it  is  reversible 
error  not  to  permit  the  defendant,  in  mitigation  of  damages  on  the 
charge  submitted,  to  give  evidence  supporting  the  other  charge.** 
Proof  as  to  the  reputation  of  the  plaintiff  must  also  relate  to  such 
reputation  as  he  had  prior  to  the  time  of  the  slander  or  libel. *^  A 
plaintiff's  general  bad  character  subsequent  to  the  speaking  of  the 
words  complained  of  cannot  be  proved,  even  though  such  character 
could  not  possibly  have  been  caused  by  the  words  spoken,  as  where 
the  charge  was  that  the  plaintiff  was  a  thief,  and  it  was  sought  to  be 
proved  thsft  she  was  subsequently  reputed  to  be  a  common  prostitute.** 

2  Nott  &  MeC.  (8.  C.)  511,  10  Anu      16.  Palmeri  v.  Manhattan  B.  Co.,  133 

Dec.  633.  N.  Y.  201,  30  N.  E.  1001,  28  A.  S.  R. 

Notes:    38   L.R.A.(N.S.)    1183;    19  632,  16  L.R.A.  136. 
Ann.  Cas.  990.  16.  Holmes  v.  Jones,  147  N.  Y.  69, 

10.  See  preceding  paragraph.  41  N.  E.  409,  49  A.  S.  R.646. 

11.  Dowie  V.  Priddle,  216  lU.  553,       17.  Dodge  v.  Gilman,  122  Minn.  177, 
75  N.  E.  243,  3  Ann.  Cas.  526.  142  N.  W.  147,  Ann.  Cas.  1914D  894, 

12.  Muetze  v.  Tuteur,  77  Wis.  236,  47  L.R.A.(N.S.)  1098  and  note;  B 

46  N.  W.  123, 20  A.  S.  R.  115,  9  L.R.A.  v.  J ,  22  Wis.  372,  94  Am.  Dec. 

86.  604. 

13.  Note:  19  Ann.  Cas.  990.  Note:  38  L.R.A.(N.S.)  1184. 

14.  Hosley  v.  Brooks,  20  HI.  115,  71       18.  Douglass  v.  Tousey,  2  Wend.  (N. 
Am.  Dec.  252.  Y.)  352,  20  Am.  Dec.  616  and  note. 
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Mere  rumors  or  reports  are  not  admissible  as  evidence  of  the  plain- 
tiff's bad  character.^* 

215i  Poverty  of  Defendant. — ^As  to  the  right  of  the  defendant  in 
an  action  for  libel  or  slander  to  prove  his  poverty  in  mitigation  of 
damages,  the  decisions  are  in  some  conflict.  Such  proof  is  of  course 
not  permitted  in  jurisdictions  where  proof  of  the  defendant's  wealth 
is  not  admissible.'^  It  has  also  been  held  that  where  the  plaintiff 
has  made  no  effort  to  swell  his  damages  by  showing  the  defendant's 
wealth  the  defendant  is  not  entitled  to  show  his  poverty.  On  the 
other  hand  it  has  been  held  that  if  it  is  competent  for  the  plaintiff 
to  prove  the  defendant's  wealth  to  increase  his  damages,  it  is  equally 
competent  for  the  defendant  to  show  a  want  of  it  to  diminish  them ; 
and  the  waiving  of  the  right  by  the  one  is  no  reason  why  it  should 
be  taken  from  the  other.^  Where  exemplary  damages  are  claimed 
evidence  of  the  defendant's  poverty  has  been  held  admissible  in 
mitigation.* 

XII.  Slander  of  Title  or  Disparagement  op  Property 

216.  Slander  of  Title. — An  action  for  slander  of  title  is  an  action 
for  special  damage  sustained  by  reason  of  the  speaking  of  slander  of 
the  plaintiff's  title  to  property.  The  action,  in  its  nature,  is  not 
properly  for  words  spoken  or  for  a  libel  written  or  published,  but 
is  in  the  nature  of  an  action  of  trespass  on  the  case  for  special  dam- 
ages sustained  by  reason  of  the  act  of  the  defendant.  The  cause 
of  action  is  denominated  slander  of  title  by  a  sort  of  figure  of  speech 
in  which  the  title  is  personifled  and  made  subject  to  many  of  the 
rules  applicable  to  personal  slander  when  the  words  themselves  are 
not  actionable.'  The  action  lies  for  the  slander  of  title  to  personalty 
as  well  as  realty.*  Numerous  illustrations  of  circumstances  giving 
rise  to  the  action  may  be  given.  For  example,  it  ties  for  claiming 
a  lease  on  the  plaintiff's  property,  thereby  preventing  its  lease  to 
another;  for  forbidding  an  auction  sale  of  land  on  the  gfbund  that 
the  party  offering  it  has  no  right  to  sell  it;  *  or  for  alleging,  on  the 
part  of  a  former  owner,  insanity  or  an  illegal  marriage  which  would 

19.  Note :  19  Ann.  Cas.  989.  jactitation  of  title,  the  object  of  which 

20.  See  supra,  par.  201.  is  to  force  a  party  not  in  possession 

1.  Note:  Ann.  Cas.  1915B  1160.  who  yet  asserts  a  right  out  of  court  to 

2.  Rea  v.  Harrington,  58  Vt.  181,  2  come  into  court  and  disclaim  or  assert 
x\tl.  475,  56  Am.  Rep.  561.  the  right  judicially.    Atchafalya  Land 

3.  Wilson  V.  Dubois,  36  Minn.  471,  Co.  v.  Brownell-Drews  Lumber  Co.,  130 
29  N.  W.  68,  59  Am.  Rep.  335.  La.  657,  58  So.  600,  Ann.  Cas.  1913C 

Note :  87  Am.  Dec.  562.  1358  and  note. 

In  Louisiana  the  procedure  to  re-       4.  Note:  87  Am.  Dec.  562. 
cover  damages  for  slander  of  title  to       5.  Gent  v.  Lynch,  23  Md.  68,  87  Anu 
land  is  by  what  is  termed  an  action  of  Dec.  558  and  note. 
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render  the  title  defective.*    Interference  with  the  ownership  of  land 
by  advertising  and  selling  it  under  a  fraudulent  mortgage  and  notify- 
ing tenants  not  to  pay  rent  to  the  owner  also  constitutes  an  actionable 
vrong,'  and  it  has  been  held  that  damages  caused  by  a  wrongful  suit 
by  the  vendor,  attacking  the  title  of  his  purchaser,  may  be  deducted 
from  the  purchase  money  otherwise  due  to  the  said  vendor.®     A 
judgment  creditor  has  the  right  at  a  sale  under  his  judgment  to  state 
any  facts  within  his  knowledge  respecting  the  property  about  to  be 
sold  and  relating  to  the  title,  possession,  or  right  to  possession  thereof, 
but  he  has  no  right  to  give  his  opinion  or  state  his  legal  conclusion 
t/iat  the  defendant  has  no  title  and  that  the  purchaser  will  take  noth- 
ing' by  the  sale.    To  permit  a  judgment  creditor  to  do  this  would  be 
to  permit  him  to  defeat  the  right  of  the  judgment  debtor  to  have  the 
priojperty  sold  for  whatever  cm  unalarmed  purchaser  might  prove 
wilJxTig  to  pay.*    An  action  lies  also  for  a  malicious  charge  that  the 
l^la,ixxtiff  has  infringed  the  patent  rights  of  the  defendant,  thereby  in- 
Vux-ix:i.g  the  plaintiff  in  the  sale  of  his  merchandise,*^  or  for  a  charge  of 
inifri  xigement  of  copyright,  thereby  preventing  the  sale  of  books  of 
tho     ^plaintiff,**  or  where  the  charge  involves  an  infringement  of  a 
trEtci^mark.**    In  order  to  show  that  the  words  uttered  have  caused 
injxxjMry  to  the  plaintiff,  it  has  been  held  necessary,  generally,  to  aver 
ancl    ^how  that  they  were  uttered  pending  some  treaty  or  public  auction 
for    "tlie  sale  of  the  property,  and  that  thereby  some  intending  pur- 
chas^^r  was  prevented  from  bidding  or  competing,  and  that,  where 
worc3^s  slandering  a  title  are  uttered  after  a  sale  of  land  has  been 
comx>leted,  or  agreed  upon  and  contracted  for,  so  as  to  give  the  plain- 
tiflT  ^    contract  capable  of  being  enforced,  he  does  not  sufifer  any  action- 
ably   <3amage  from  their  utterance,  although  the  purchaser  was  thereby 
detoxTxred  from  performing  his  contract  or  induced  to  violate  it,  since 
tha    seller  may  obtain  relief  by  suing  the  purchaser.** 

^A7.  Disparagement  of  Goods  or  Property, — The  term  disparage- 
^^'^"t;  of  goods  or  property  may  be  used  to  designate  charges  wherein 
^0  ^viestion  is  raised  as  to  ownership  or  title  of  property,  but  accusa- 
tiorxs  are  made  against  the  quality,  purity,  or  value  of  the  same.  A 
prc>o^^(jijQg  to  recover  damages  for  such  conduct  has  been  termed 

%'     ^ote:  13  L.R^  707.  A.  S.  B.  476,  16  L.R.A.  243;  Hovey 

..\-     Oore  V.  Condon,  87  Md.  368,  39  v.  Rubber  Tip  Pencil  Co.,  57  N.  Y. 
^     i042,  67  A.  S.  B.  352,  40  L.R.A.  119,   15  Am.  Rep.  470,  wherein   the 

^"  action  was  dismissed  on  other  grounds. 

.^-     -^kerly  v.  Vilas,  23  Wis.  207,  99       11.  John  W.  Lovell  Co.  v.  Hough- 
^-     Dec.  165.  ton,  116  N.  Y.  520,  22  N.  E.  1066,  6 

^     "     Drady  v.  Carteret  Realty  Co.,  67  L.R.A.  363. 
5*    ^  -    Eq.  641,  60  Ati.  938,  110  A.  S.       12.  Note:  13  L.R.A.  707. 
*^\^02,  3  Ann.  Cas.  42L  13.  Burkett  v.  Griffith,  90  Cal.  532, 

r^^-    Flint  V.  Hutchinson  Smoke  Bur-  27   Pac.   527,   25   A.    S.    R.    151,   13 

^^^   Oo.,  110  Mo.  492, 19  S.  W.  804,  33  L.R.A.  707. 
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a  suit  in  the  nature  of  an  action  of  slander  for  defamation  of  title.^^ 
The  liability  of  the  defendant  in  such  cases  is  similar  to  that  in  actions 
for  slander  of  title.  When  the  defamatory  language  is  used  merely 
in  disparagement  of  a  person's  property  or  of  the  quality  of  the  article? 
which  he  manufactures  or  sells,  and  contains  no  imputation  upon 
him  as  an  individual,  or  in  respect  to  his  office,  profession,  or  trade, 
it  is  not  actionable  unless  special  damage  can  be  shown.^^  But  when 
the  words  in  question  i:plate  to  the  person  of  the  plaintiff  or  to  his 
business,  the  action  is  then  an  ordinary  one  for  libel  or  slander  and 
is  governed  by  the  rules  applicable  thereto.^*  For  example,  while 
a  dbarge  that  certain  eggs  which  a  person  owns  are  rotten  might  not 
be  actionable  without  proof  of  special  damage,  a  false  statement  that 
a  vendor  of  edibles  sells  rotten  eggs  is  actionable  per  se.^'  Where 
an  owner  of  land  containing  an  iron  ore  mine  has  been  prevented 
from  making  an  advantageous  sale  of  the  same  by  ]:kiisrepresentations 
to  a  proposed  buyer  that  the  mine  would  suddenly  run  out,  he  may 
recover  damages  from  the  person  who  made  the  misrepresentation.*^ 
A  false  and  malicious  publication  that  a  horse  was  of  a  certain  age, 
when  the  defendant  knew  him  to  be  much  younger,  has  been  held 
actionable  on  proof  of  special  damage.**  The  reckless  publication 
of  a  report  that  a  certain  house  is  haunted  by  a  ghost  has  been  held 
to  raise  a  presumption  of  malice  sufficient  to  support  an  action  by 
the  owner  of  the  house  to  recover  damages  for  the  depreciation  in 
the  value  of  the  property  and  loss  of  rent  resulting  from  the  publica- 
tion, and  for  expenses  incurred  by  the  owner  in  consequence  of  the 
publication.*® 

218.  Necessity  of  Malice. — ^In  an  action  for  slander  of  title,  or  for 
disparagement  of  goods  or  property,  it  is  essential  that  the  plain- 
tiff prove  that  the  defendant  acted  maliciously  in  uttering  the  words 
in  question.*    It  has  been  held  that,  while  malice  is  not  necessarily 

14.  PauU  V.  Halferty,  63  Pa.  St.  46,  Cas.  (D.  C.)  76,  Ann.  Cas.  1914D  1149 

3  Am.  Rep.  618.  and  note,  48  LJtJL(N.S.)   1214  and 

16.  Qott  V.  Pulsifer,  122  Mass.  235,  note. 

23   Am.   Eep.   322;    Thorley's   Cattle  18.  Paul!  v.  Halferty,  63  Pa.  St.  46, 

Pood  Co.  V.  Massam,  14  Ch.  D.  763,  3  Am.  Rep.  518. 

42  L.  T.  N.  S.  851,  28  W.  R.  966,  9  19.  Wilson  v.  Dubois,  35  Minn.  471, 

Eng.  Rul.  Cas.  130  and  note;  White  29  N.  W.  68,  59  Am.  Rep.  335. 

V.  Mellin,  [1895]  A,  C.  154,  64  L.  J.  20.  Manitoba    Free    Press    Co.    v. 

Ch.  308,  72  L.  T.  N.  S.  334,  43  W.  R.  Nagy,  39  Can.  Sup.  Ct.  340,  9  Ann. 

353,  9  Eng.  Rul.  Cas.  150  and  note.  Cas.  816  and  note. 

16.  Victor  Safe,  etc,  Co.  v.  Deright,  1.  Walden  v.  Peters,  2  Rob.  (La.) 
147  Fed,  211,  77  C.  C.  A.  437,  8  Ann.  331,  38  Am.  Dec.  213;  Atchafalaya 
Cas.  809  and  note;  Waters-Pierce  Oil  Land  Co.  v.  Brownell-Drews  Lumber 
Co.  V.  BridweU,  103  Ark.  345,  147  S.  Co.,  130  La.  657,  58  So.  500,  Ann. 
W.  64,  Ann.  Cas.  1914B  837  and  note.  Cas.  1913C  1358;  Wilson  v.  Dubois, 

Note:  13  L.RJl.  707.  35  Minn.  471,  29  N.  W.  68,  59  Am. 

17.  Marino  v.  Di  Marco,  41  App.   Rep.    335;    John    W.    Lovell    Co.    v. 

456 


17  B.  C.  L.  LIBEL  AND  SLANDER  S  219 

presumed  from  the  falsity  of  the  statement  of  the  defendant,*  it  may 
in  certain  cases  be  inferred  therefrom.*  A  bona  fide  claim  of  title  on 
the  part  of  the  defendant  is  generally  sufficient  to  rebut  any  implica- 
tion of  malice  in  making  the  utterance  in  question,^  and  one  who 
has  reasonable  ground  to  suppose  himself  possessed  of  the  legal  title 
to  lands,  or  of  an  equity  therein  which  would  enable  him  to  main- 
tain an  action  for  a  conveyance,  is  not  liable  in  damages  in  an  action 
for  slander  of  title.*  In  the  case  of  disparagement  of  goods,  the  fact 
that  the  defendant  sought  to  protect  his  own  goods  rather  than  to 
attack  the  plaintiff's  has  been  held  to  deprive  the  plaintiff  of  his 
right  to  recover,  on  the  ground  that  malice  is  negatived  in  such  a 
case,*  but  the  authorities  on  this  point  are  in  conflict' 

219.  By  and  against  Whom  Action  Maintainable. — ^An  action  for 
slander  of  title  to  realty  is  maintainable  only  by  one  who  possesses 
an  estate  or  interest  in  the  property  against  one  who  maliciously  and 
falsely  denies  or  impugns  his  title  thereto,  by  reason  of  which  dam- 
age results  to  the  plaintiff.*  It  has  frequently  been  said  that  the 
right  to  sue  for  slander  of  title  is  conferred  on  the  one  in  posses- 
sion, and  that  if  the  plaintiff  is  not  in  possession  he  must  fail,^  but 
there  is  also  authority  to  the  effect  that  where  the  plaintiff  claims 
title  by  a  duly  recorded  instrument,  and  is  not  in  possession,  he 
may  maintain  an  action  for  slander  of  title  against  a  defendant, 
also  out  of  possession,  for  his  act  in  recording  title  to  the  same  prop- 
erty.** Paying  taxes  year  after  year,  cutting  wood  and  making  staves 
therefrom,  and  doing  any  other  acts  signifying  ownership  of  land 
win  be  sufficient  evidence  of  title  thereto  to  maintain  an  action  for 
slander  of  title.  Likewise  it  is  a  sufficient  showing  of  title  where 
the  plaintiff  proves  that  he  is  in  actual  possession  of  the  land,  or 
has  title  by  adverse  possession,  or  has  a  successive  chain  of  title  ivith- 
out  actual  possession,  or  leases  the  property,  collects  the  rents,  makes 
improvements,  and  exercises  all  powers  of  ownership,  ivithout  dis- 
turbance from  any  source,  or  has  an  equitable  interest  in  the  land, 

Honghton,  116  N.  Y.  620,  22  N.  B.  Smith  v.  Spooner,  3  Taunt.  246,  12 

1066,  6  L.R.A.  363  and  note;  Mani-  Rev.  Rep.  646,  9  Eng.  Rul.  Gas.  173 

toba  F^ee  Press  Co.  v.  Nagy,  39  Can.  and  note. 

Snp.  Ct  340,  9  Ann.  Cas.  816.  6.  Walden  v.  Peters,  2  Hob.  (La.) 

Notes:  87  Am.  Dec.  662;  26  A.  S.  R.  331,  38  Am.  Dec.  213. 

159.  6.  Note :  87  Am.  Dec.  663. 

2.  McDaniel  v.  Baea,  2  Cal.  326,  66  7.  Note:  48  L.R.A.(N.S.)  1220. 
Am.  Dee.  339  and  note.  8^.  Notes:  87  Am.  Dec.  662;  26  A* 

3.  Gott  v.  Pulsifer,  122  Mass.  235,  S.  R.  161;  Ann.  Cas.  1913C  1360. 

23  Am.  Rep.  322;  Manitoba  Free  Press  9.  Note:    Ann.    Cas.    1913C    1361, 

Co.  V.  Nagy,  39  Can.  Sup.  Ct.  340,  9  1362. 

Ann.  Cas.  816.  10.  Atchafalaya  Land  Co.  v.  Brow- 
Note  :  13  L.R.A.  707.  nell-Drews  Lumber  Co.,  130  La.  657, 

4.  Hai^rave  v.  Le  Breton,  4  Burr.  58  So.  500,  Ann.  Cas.  1913C  1358  and 
2422,  9  Eng.  Rul.  Cas.  168  and  note;  note. 
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or  has  an  estate  or  interest  in  the  laud  as  a  tenant^^  An  action  for 
slander  of  title  lies  against  any  one  who  falsely  and  maliciously 
disparages  the  title  of  another,  and  thereby  causes  him  some  special 
pecuniary  loss  or  damage  as  the  direct  and  natural  result  of  the  words 
spoken^^^  but  it  has  been  held  that  an  action  for  verbal  slander  of 
title  to  land  cannot  be  maintained  against  two  persons  jointly.^' 

220.  Pleadings  and  Proof. — ^The  complaint  in  an  action  for  slander 
of  title  must  set  out  the  words  charged  as  actionable/^  and  a  descrip- 
tion of  the  property  respecting  which  the  defamatory  statements  YxB^e 
been  made.  The  plaintiflF  must  also  aver  his  title  to  the  property, 
and  state  distinctly  and  particularly  the  facts  which  show  wherein 
the  plaintiff  has  sustained  special  damage.^^  A  declaration  has  been 
held  bad  for  duplicity  when  it  states  in  one  count  a  good  cause  of 
action  for  interference  with  the  title  to  real  property  and  one  for 
injury  to  r^utation.^^  It  has  been  held  in  a  number  of  cases  that 
where  the  plaintiff  brings  an  action  to  recover  damages  for  slander 
of  title,  he  must  aver  and  prove  title  in  himself  in  order  to  be  success- 
ful.*' When,  however,  the  defendant  claims  title  to  the  land,  the 
burden  of  proof  rests  on  him  and  if  he  fails  to  prove  his  title,  judg- 
ment will  be  given  against  him.*^  If  the  evidence  shows  that  the 
existence  of  the  title  alleged  to  have  been  slandered  is  in  dispute  in  a 
prior  action  instituted  between  the  same  parties  for  the  purpose  of 
determining  their  rights  thereto,  the  defendant  is  entitled  to  a  non- 
suit.i* 

221.  Injunction. — ^The  right  to  enjoin  the  act  of  slander  of  title  has 
been  denied,  where  there  is  no  interference  with  the  property  of  the 
complainant,  further  than  denying  his  right  to  the  same,*^  and  no 
breach  of  trust  or  of  contract  involved,*  on  the  ground  that  a  court 
of  equity  has  no  power  to  restrain  a  slander  or  libel,  whether  of  a 
person  or  his  property.*    The  mere  allied  insolvency  of  the  defend- 

11.  Note:  Ann.  Cas.  19130  1362.  Note:  Ann.  Gas.  19130  1362. 

12.  Burkett  v.  Griffith,  90  Cal.  532,  18.  Notes:  25  A  S.  R.  158;  Ann. 
27  Pac.  527,  25  A  S.  R.  151, 13  L.R.A  Cas.  1913C  1362. 

707.  19.  Note :  25  A  S.  R.  158, 159. 

13.  Webb  V.  Cecil,  9  B.  Mon.  (Ky.)  20.  Consumers'  Gas  Co.  v.  Kansas 
198,  48  Am.  Dec.  423.  City  Gaslight,  etc.,  Co.,  100  Mo.  501, 

14.  Note:  87  Am.  Dec.  562.  13  S.  W.  874,  18  A  S.  R.  663  and 

15.  Burkett  v.  Griffith,  90  Cal.  532,  note. 

27  Pac.  527,  25  A  S.  R.  151, 13  L.R.A.  1.  Reyes  v.  Middleton,  36  Pla.  99, 

707  and  note.  17  So.  937,  51  A.  S.  R.  17  and  note. 

Note:  87  Am.  Dec.  562.  29  L.R.A.  66;  Boston  Diatite  Co.  v. 

16.  Gore  v.  Condon,  87  Md.  368,  39  Florence  Mfg.  Co.,  114  Mass.  69,  19 
Atl.  1042,  67  A.  S.  R.  352,  40  L.R.A.  Am.  Rep.  310. 

382.  2.  Flint  v.  Hutchinson  Smoke  Bur- 

17.  Burkett  v.  Griffith,  90  Cal.  532,  ner  Co.,  110  Mo.  492, 19  S.  W.  804,  33 
27  Pac.  527,  25  A.  S.  R.  151, 13  L.R.A.  A.  S.  R.  476  and  note,  16  L.R.A.  243 
707.  and  note. 
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ant  will  not  authorize  the  interference  of  a  court  of  equity.  In  such 
cases  the  remedy,  if  any,  has  been  declared  to  be  at  law.'  There  is, 
however,  authority  to  tiie  contrary,  in  cases  wherein  the  defendant 
has  acted  in  bad  faith,*  and  an  injunction  has  been  held  proper 
against  false  and  malicious  claims  of  title  to  a  patent,  with  threats 
of  infringement  suits  against  the  customers  of  a  competitor,  where 
the  defendant  is  insolvent*  In  England,  an  injunction  has  been 
issued  to  restrain  a  false  publication  that  the  plaintiffs  were  offer- 
ing for  sale  an  inferior  imitation  of  the  defendant's  goods.* 

222.  Damages. — ^It  has  been  held  in  a  number  of  cases  that  in  an 
action  for  slander  of  title,  or  disparagement  of  goods,  the  plaintiff 
has  no  cause  of  action  unless  he  alleges  and  proves  special  damages.' 
Where  the  loss  of  the  sale  of  the  property  is  claimed  and  relied  on 
as  special  damage  occasioned  by  the  disparagement,  it  is  indispensable 
to  allege  and  s^ow  a  loss  of  sale  to  some  particular  person.*  The 
owner  of  land  cannot  recover  as  damages  expenses  incurred  in  com- 
pelling a  purchaser  to  perform  a  binding  contract,  although  the  refusal 
on  the  part  of  the  purchaser  voluntarily  to  carry  out  his  contract 
may  have  been  induced  by  the  slander.*  Furthermore,  a  person  is 
not  liable  in  damages  for  statements  in  disparagement  of  the  title 
to  another's  property  by  reason  of  the  fact  that  a  third  person  has 
been  thereby  deterred  from  purchasing  it,  unless  he  made  the  state- 
ments to  the  latter  or  directed  or  authorized  their  communication 
to  him.^*  Where  the  special  damage  alleged  is  the  loss  of  the  sale 
of  the  property,  evidence  of  its  value  as  a  scientific  curiosity,  or  for 
exhibition,  has  been  held  immaterial.**  According  to  some  authori- 
ties the  expenses  necessarily  incurred  in  removing  a  cloud  on  the 
title  to  land  are  recoverable  as  damages  in  an  action  for  slander  of 
title.  Other  courts,  however,  take  the  contrary  view,**  and  it  has 
been  held  that  attorney's  fees  are  not  recoverable  either  as  damages 

8.  Reyes  v.  Middleton,  36  Fla.  99,  105  Pac  233,  21  Ann.  Cas.  220  and 

17  So.  937,  51  A.  S.  B.  17  and  note,  note;   Thorley's   Cattle  Pood   Co.   v. 

29  L.R.A.  66.  Massam,  14  Ch.  D.  763,  42  L.  T.  N.  S. 

4.  Note:  16  L.R.A.  243.  851,  28  W.  R.  966,  9  Eng.  Rnl.  Cas. 

5.  Shoemaker  v.  South  Bend  Spark  130  and  note. 

Arrester  Co.,  135  Ind.  471,  36  N.  E.  Notes:  87  Am.  Dee.  562;  13  L.R.A. 

280,  22  L.R.A,  332  and  note.  708. 

6.  Thorlev's  Cattle  Food  Co.  v.  Mas-  8.  Wilson  v.  Dubois,  35  Minn.  471^ 
sam,  14  Ch.'D.  763,  42  L.  T.  N.  8.  851.  29  N.  W.  68,  59  Am.  Rep.  335. 

28  W.  R.  966,  9  Eng.  Bui.  Cas.  130.  9.  Note:  21  Ann.  Cas.  222. 

7.  Gott  V.  Pulsifer,  122  Mass.  235,  10.  Burkett  v.  Griffith,  90  Cal.  532, 
23  Am.  Rep.  322;  Dudley  v.  Briggs,  27  Pac.  527,  25  A.  S.  R.  151, 13  L.R.A. 
141  Mass.  582,  6  N.  E.  717,  55  Am.  707  and  note. 

Rep.  494;  Dooling  v.  Budget  Pub.  Co.,      11.  Gott  v.  Pulsifer,  122  Mass.  235, 

144  Mass.  258,  10  N.  E.  809,  59  Am.  23  Am.  Rep.  322. 

Hep.  83;  Wilson  v.  Dubois,  35  Minn.       12.  Note:  21  Ann.  Cas.  220. 

471,  29  N.  W.  68,  59  Am.  Rep.  335; 

McGuinness  v.  Hargiss,  56  Wcush.  162, 

459 


§  223  LIBEL  AND  SLANDER  17  R.  G.  L. 

or  costs,  other  than  statutory.^'  Exemplary  damages  may  be  recov- 
ered in  an  action  for  slander  of  title,  where  they  are  justified  by  the 
evidence.**  * 

Xin.  Criminal  Liability 

223.  In  General. — ^At  common  law,  the  oflFense  of  libel  is  punish- 
able as  crime.  This  rule  has  been  recognized  as  applicable  to  the 
institutions  and  form  of  government  in  this  country,  so  that  indict- 
ments for  libel,  at  common  law,  have  been  sustained.**  Many  libels 
are  now  also  expressly  made  punishable  as  crimes  by  statute.  Thus, 
in  many  states,  various  devices  resorted  to  for  the  collection  of  debts 
have  been  made  criminally  libelous  by  statute,  as,  for  example,  the 
sending  of  an  envelope  through  the  mail  with  the  words  **bad  debt 
collection  agency"  on  it.**  A  statute  declaring  it  a  felony  for  one 
to  engage  in  editing,  publishing,  or  disseminating  a  paper  devoted 
mainly  to  the  publication  of  scandals,  immoral  conduct,  or  immoral 
assignations  has  been  held  not  unconstitutional  as  impairing  freedom 
of  speech  or  the  liberty  of  the  press.*'  A  person  may  be  held  crim- 
inally liable  for  libeling  a  corporation  as  well  as  a  person.*®  And 
it  is  not  necessary  that  the  libel  be  directed  against  a  certain  individ- 
ual. It  may  be  criminal  though  directed  against  a  family,**  or 
against  a  sect,  company,  or  class  of  persons  without  naming  any 
person  in  particular  who  may  belong  to  such  class,  such  as  the 
street  car  conductors  of  a  certain  city,*^  on  the  ground  that  such 
publications  tend  to  excite  persons  to  violence  and  to  provoke  a  breach 
of  the  peace.*  A  libel  of  two  or  more  persons,  although  not  asso- 
ciated together  in  business,  when  contained  in  a  single  writing,  and 
published  by  a  single  act,  has  been  held  to  constitute  but  a  single 
offense.*    Slander  appears  not  to  have  been  recognized  as  a  common 

13.  McGuinness  v.  Hai^risB,  56  Wash.   135  Mo.  450,  37  S.  W.  123,  58  A.  S. 
162,  105  Pac.  233,  21  Ann.  Gas.  220  R.  589,  34  L.R.A.  127. 

and  note.  See  also  Dubsss,  vol.  9,  p.  722. 

14.  Note :  21  Ann.  Cas.  223.  17.  State  v.  Van  Wye,  136  Mo.  227, 
16.  State  V.  Bumham,  9  N.  H.  34,  37  S.  W.  938,  58  A.  S.  R.  627. 

31  Am.  Deo.  217.  18.  Boogher  v.  Life  Ass'n  of  Amer- 

Note :  Ann.  Cas.  1913E  1250.  ica,  75  Mo.  319,  42  Am.  Rep.  413. 

16.  Slater  v.  Taylor,  31  App.  Cas.       Notes:  52  L.R.A.  529;  5  Ann    Cas. 

(D.  C.)  100,  18  L.R.A.(N.S.)  77  and  55L 

note   (repeated  posting  of  notice  of       19.  State  v.  Brady,  44  Kan.  435,  24 

debt  held  criminal  on  the  ground  of  Pac.  948,  21  A.  S.  R.  296,  9  L.RJL 

extortion);   State  ▼.  Armstrong,  106  606. 

Mo.  395,  16  S.  W.  604,  27  A.  S.  R.       20.  Jones  v.   State,  38  Tex.  Crim. 

361  and  note,  13  L.R.A.  419  and  note;  364,  43  S.  W.  78,  70  A.  S.  R.  751  and 

Muetze  v.  Tuteur,  77  Wis.  236,  46  N.  note. 

W.  123,  20  A.  S.  R.  115,  9  L.R.A.  86.       1.  People  v.  Eastman,  188  N.  Y.  478, 
The  sending  of  letters  threatening  to  81  N.  E.  459,  11  Ann.  Cas.  302. 

libel  another  is  also  sometimes  made       2.  State  v.  Hoskins,  60  Winn.  168, 

criminal  by  statute.    State  v.  McCabe,  62  N.  W.  270,  27  L.R.A.  412. 
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law  crime  in  this  country,  and  its  recognition  was  but  rare  in  Eng- 
land. It  has,  however,  been  made  a  crime,  in  certain  instances,  by 
statute,*  and  it  has  been  expressly  decided  that  such  a  statute  does^ 
not  violate  the  conditional  guaranty  of  freedom  of  speech.*  It  has 
been  held  that  malice  is  a  necessary  ingredient  of  the  offense  of  crim- 
inal slander,  and  that  the  jury  must  be  instructed  that  unless  they  find 
from  the  evidence  that  the  imputation  arising  from  the  alleged 
slanderous  words  was  wantonly  and  maliciously  made,  although  it 
is  shown  to  be  false,  they  must  acquit.*  The  defense  of  privilege  is 
recognized  in  criminal  as  well  as -in  civil  proceedings  for  Ubel  or 
slander,*  and  the  defendant  may  excuse  publication  by  showing 
that  it  was  made  on  a  lawful  occasion,  upon  probable  cause,  and 
from  good  motives.  It  has  been  held,  however,  that  probable  cause 
alone  will  not,  upon  any  occasion,  excuse  the  publication  of  false- 
hood, from  actual  malice.'  As  to  punishment  for  the  offense  of  libel, 
both  fine*  and  imprisonment*  in  the  penitentiary  for  a  term  of 
two**  or  even  five  years**  have  been  held  not  to  amount  to  cruel 
and  unusual  punishments. 

224.  Illustrations  of  Criminal  Libel  or  Slander. — ^Various  acts  have 
been  recognized  as  indictable  as  libelous  or  slanderous,  by  statute  or 
at  common  law,*^  and  among  these  are  charges  of  crime,**  such  as 
bribery,**  solicitation  of  crime,**  publications  exposing  persons  to 
public  hatred,  ridicule  or  contempt,**  for  example,  in  calling  a  white 
man  a  negro,*'  imputations  of  insolvency,**  charges  of  unchastity 
either  against  men  *•  or  women,**  and  charges  of  misconduct  in  office 

S.  Morris  v.   State,   109   Ark.   630,  44  Tex.  Crim.  94,  69  S.  W.  157,  100 

160  S.  W.  387,  Ann.  Cas.  1915C  925;  A.  S.  R.  842,  58  L.R.A.  959. 

State  V.  Edens,  95  N.  C.  696,  59  Am.  14.  Hartford  v.  State,  96  Ind.  461, 

Rep.  294.  49  Am.  Rep.  185. 

4.  Note:  Ann.  Cas.  1915B  1186.  15.  State  v.  Avery,  7  Conn.  266,  18 

5.  Stay  ton  v.  State,  46  Tex.  Crim.  Am.  Dec.  105. 

205,  78  S.  W.  1071,  108  A.  S.  R.  988.  16.  State  v.  Sheridan,  14  Idaho  222, 

6.  State  V.  Haskins,  109  la.  656,  80  93  Pac.  656,  15  L.R.A.  (N.S.)  497; 
N.  W.  1063,  77  A.  S.  R.  560,  47  L.R.A.  State  v.  Brady,  44  Kan.  435,  24  Pac. 
223;  Banner  Pub.  Co.  v.  State,  16  Lea  948,  21  A.  S.  R.  296,  9  L.R.A.  606; 
(Tenn.)  176,  57  Am.  Rep.  214;  Stay-  Pahner  v.  Concord,  48  N.  H.  211,  97 
ton  V.  State,  46  Tex.  Crim.  205,  78  S.  Am.  Dec.  605 ;  Squires  v.  State,  39 
W.  1071,  108  A.  S.  R.  988.  And  see  Tex.  Crim.  96,  45  S.  W.  147,  73  A.  S. 
supra,  par.  74  et  seq.  R.  904. 

7.  State  V.  Bumham,  9  N.  H.  34,  31  17.  Morris  v.  State,  109  Ark.  530, 
Am.  Dec.  217.  160  S.  W.  387,  Ann.  Cas.  1915C  925. 

8.  State  V.  Belvel,  89  la!  405,  56  N.  18.  State  v.  Armstrong,  106  Mo.  395, 
W.  645,  27  L.R.A.  846.  16  S.  W.  604,  27  A*  S.  R.  361,  13 

9.  Note:  36  L.R.A.  573.  L.R.A.  419. 

10.  State  V.  Van  Wye,  136  Mo.  227,  19.  Kulricht  v.  State,  44  Tex.  Crim. 
37  S.  W.  938,  58  A.  S.  R.  627  and  note.   94,  69  S.  W.  157,  100  A.  S.  R.  842,  58 

11.  Note :  19  Ann.  Cas.  730.  L.R.A.  959. 

12.  Note :  13  L.R.A.  420.  20.  State  v.  Avery,  7  Conn.  266,  18 

13.  State  v.'Smily,  37  Ohio  St.  30,  Am.  Dec.  105. 

41  AnL  Rep.  487;  Kubricht  v.  State,       Note:  24  L.R.A.(N.S.)  619. 
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againat  public  officers.*  An  attorney  may  be  indicted  for  inserting 
libelous  matter  in  pleading,  which  is  irrelevant  and  immaterial  to 
the  controversy,  and  is  inserted  merely  to  annoy  the  adverse  party 
and  subject  him  to  ridicule  and  contempt* 

225.  What  Constitutes  Publication. — ^To  constitute  publication  in 
the  case  of  a  criminal  libel,  the  mere  communication  of  the  article 
in  question  to  the  injured  party  alone  has  been  held  sufficient,  on 
the  ground  that  such  conduct  tends  to  disturb  the  public  peace.'  A 
fortiori,  in  a  criminal  prosecution  for  libel  the  publication  of  a  libel 
is  sufficiently  proved  when  it  appears  that  a  letter  in  the  handwrit- 
ing of  the  defendant,  containing  the  libel,  was  found  in  the  house 
of  a  neighbor  of  the  person  libeled,  and  by  such  neighbor  and  a  third 
person  opened  and  read.^  It  has  been  held,  however,  that  where 
there  has  been  no  publication  except  to  the  person  libeled  the  indict- 
ment must  aver  that  the  article  was  written  or  sent  with  the  intent 
to  provoke  a  breach  of  the  peace.*  Where  the  statute  refers  to  libels 
published  by  newspapers  of  general  circulation,  it  has  been  decided 
that,  to  constitute  such  a  newspaper,  it  is  not  necessary  that  it  circu- 
late to  any  considerable  extent,  if  at  all,  out  of  the  state,  nor  that 
it  circulate  in  every  county  in  the  state,  but  it  must  extend  beyond 
the  county  in  which  it  is  published,  and  have  a  general  circulation.* 

226.  Persons  Liable. — Generally  speaking,  any  one  who  circulates 
a  libel  is  guilty  of  the  ofiFense  of  libel.'  Thus,  a  corporation  may 
be  indicted  and  convicted  of  Ubel,  as  well  as  a  natural  person,®  and 
the  joinder  of  an  individual  in  a  separate  court  in  the  same  indict- 
ment is  not  error.*  It  has  been  held,  however,  that  the  liability  of 
the  officers  of  the  corporation  depends  upon  their  participation  in 
or  neglect  in  allowing  the  publication  to  be  issued,**  and  that  the 
criminal  liability  of  a  partner  for  a  libel  published  by  the  partiier- 
ship  of  which  he  was  a  member  also  depends  upon  his  knowledge 
or  want  of  due  care  in  respect  to  the  publication.**    By  some  authori- 

1.  Hartford  v.  State,  96  Ind.  461,  2  S.  B.  624, 13  A.  S.  R.  616  and  note. 
49  Am.  Rep.  186;  Burdett  v.  Com.,  6.  Keen  v.  SUte,  35  Neb.  676,  53 
103  Va.  838,  48  S.  E.  878,  106  A-  S.  N.  W.  695,  17  L.R.A.  82L 

R.  916,  68  L.R.A.  26L  7.  Mack  v.   Sharp,  138  Mich,  448, 

2.  Gilbert  v.  People,  1  Denio  (N.  Y.)    101  N.  W.  631,  6  Ann,  Cas.  109. 

41,  43  Am.  Dec.  646.  8.  State  v.  Atchison,  3  Lea  (Tenn.) 

3.  State  V.  Avery,  7  Conn.  266,  18  729,  31  Am.  Rep.  663;  Banner  Pub. 
Am.  Dec.  105;  SheffiU  v.  Van  Densen,  Co.  v.  State,  16  Lea  (Tenn.)  176,  57 
13   Gray    (Mass.)    304,  74  Am.   Dec.  Am.  Rep.  214. 

632;   Kramer  v.  Perkins,   102  Minn.       Notes:  115  A.  S.  R.  724;  43  LJt.A. 

455,  113  N.  W.  1062,  15  L.R.A.(N.S.)  (N.S.)  40;  9  Ann.  Cas.  444;  Ann.  Cas. 

1141.  1916C  463;  2  British  Rul.  Cas.  249. 
Note:  68  A.  S.  R.  603.  9.  State  v.  Atchison,  3  Lea  (Tenn.) 

4.  Swindle  v.  State,  2  Yerg.  (Tenn.)  729,  31  Am.  Rep.  663. 
581,  24  Am.  Dec.  515  and  note.  10.  Note :  28  L.R. A.  427. 

5.  State  V.  Syphrett,  27  S.  C.  29,       IL  Note :  21  Ann.  Cas.  486. 
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ties  a  husband  has  been  held  not  indictable  for  slandering  his  wife, 
this  view  being  based  on  grounds  of  public  policy,**  but  more  recent 
authority  has  held  the  husband  criminally  liable  for  slander  in  imput- 
ing a  want  of  chastity  to  his  wife.**  The  criminal  liability  of  a 
master  for  libel  by  his  servant  is  to  be  determined  by  the  general 
rules  governing  his  responsibility  for  criminal  acts  of  his  servant 
or  agent.**  Thus,  it  has  been  held  that  a  creditor  may  be  guilty 
of  criminal  libel  in  permitting  libelous  communications  to  be  sent 
to  his  debtor  by  his  agents  pr  associates  in  a  collecting  agency.** 
As  to  the  criminal  liability  of  publishers  of  newspapers,  the  common 
law  rule  in  England  was  that  the  proprietor  of  a  newspaper  was 
criminally  responsible  for  a  libel  appearing  in  it,  and  that  he  could 
not  escape  such  liability  by  showing  that  he  took  no  part  in  the 
publication  of  the  paper  and  of  the  libel  in  question.  And  the 
same  rule  was  applied  in  the  case  of  a  bookseller  in  whose  shop  a 
libelous  pamphlet  was  kept  and  sold  without  his  knowledge  or  con- 
sent.** But,  by  a  statute  known  as  Lord  Campbell's  Act,  the  rule 
is  now  established  that  there  is  no  presumption  of  law  Hiat  a  book- 
seller, or  the  proprietor  of  a  newspaper,  authorized  the  publication 
of  a  libel  or  the  sale  of  a  book  or  pamphlet  containing  it  so  as  to 
render  him  criminally  liable.  Where  it  is  shown  that  he  did  not 
authorize  the  publication,  and  had  no  knowledge  of  it,  the  question 
of  his  want  of  due  care  is  for  the  jury.  The  rule  of  the  common 
law  which  held  the  proprietor  of  a  newspaper  conclusively  liable  crim- 
inally for  any  libelous  article  appearing  in  it  has  never  been  in 
force  in  the  United  States,  but  proof  of  some  volition  of  a  criminal 
character  or  of  negligence  on  the  part  of  the  defendant  is  neces- 
sary.^^ But,  on  proof  being  given  that  the  defendant  was  the  owner 
or  proprietor  of  the  paper  at  the  time  of  the  libelous  publication, 
the  presumption  is  that  he  is  criminally  liable.  Thus,  it  is  held 
that  if  the  paper  was  printed  in  the  defendant's  oflBce,  by  his  servants, 
and  for  hia  profit,  and  he  has  never  disavowed  it,  he  is  answerable 
for  the  contents.  Afld  the  defendant  cannot  be  relieved  from  crim- 
inal responsibility  unless  he  can  clearly  satisfy  the  jury  that  the  libel 
was  inserted  in  the  paper  by  a  third  person,  vrithout  his  order  and 

12.  State  V.  Edens,  95  N.  C.  693,  59  ant;  Principal  and  Aoent. 

Am.  Rep.  294.  15.  State  v.  Armstrong,  106  Mo.  395, 

13.  Stayton  v.  State,  46  Tex.  Crim.  16  S.  W.  604,  27  A.  S.  R.  361  and 
205,  78  S.  W.  1071,  108  A.  S.  R.  988.  note,  13  L.R.A.  419. 

In  Baxter  v.  State,  34  Tex.  Crim.  16.  Com.     v.     Nichols,     10     Mete. 

516,  31  S.  W.  394,  53  A.  S.  R.  720,  it  (Mass.)  259,  43  Am.  Dec.  432. 

appears  to  be  assumed  that  a  husband  Note:  41  L.R.A.  653. 

may  be  held  criminally  liable  in  such  17.  State  v.  Mason,  26  Ore.  273,  38 

cases.  Pac.  130,  46  A.  S.  R.  629,  26  L.R.A* 

14.  Note:   17  Bng.  Rul.   Cas.   272.  779  and  note. 

And  see  generally,  Master  and  Serv-       Note:  43  L.R.A.(N.S.)  37. 
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against  his  will.  It  is  not  necessary  to  prove  that  the  publisher 
personally  wrote  or  printed  the  libel,  or  that  he  with  his  own  hands, 
or  by  his  personal  direction,  circulated  it,  A  showing  that  he  parted 
with  the  paper  containing  the  libel,  under  circumstances  which 
exposed  it  to  be  seen  and  read  by  any  other  person  than  hinaself, 
may  be  sufficient.*®  On  a  prosecution  for  criminal  libel,  it  has  been 
held  no  defense  that  the  person  Ubeled,  having  been  informed  and 
believing  that  the  defendant  designed  to  publish  a  libel,  employed  a 
detective  to  watch  him  and  take  every  step  to  detect  him  if  he  com- 
mitted the  offense,  and  even  to  co-operate  with  him  for  that  purpose, 
and  allowed  the  crime  to  be  committed,  for  the  purpose  of  detecting 
and  prosecuting  the  defendant,  where  the  latter  was  not  solicited  to 
commit  the  crime,  nor  was  it  even  suggested  to  him.** 

227.  Jurisdiction  and  Venue. — ^It  is  generally  held  that  a  crinunal 
prosecution  for  libel  may  be  instituted  in  any  jurisdiction  where  the 
libelous  article  was  published  or  circulated,  irrespective  of  where  such 
article  was  written  or  printed.*®  If  the  libel  be,  at  the  request  of  the 
defendant,  inserted  in  a  newspaper  published  in  an  adjoining  state^ 
which  usually  circulates,  and  which,  in  fact,  was  circulated  in  a  neigh- 
boring state,  the  defendant  is  guilty  of  a  publication  in  the  latter  state.* 
If  the  editor  and  proprietor  of  a  newspaper  prints  a  libel  therein,  he  is 
subject  to  a  criminal  prosecution  in  a  county  of  the  state  other  than  that 
in  which  his  printing  office  is  located,  but  in  which  he  has  circu- 
lated copies  of  such  paper  by  mailing  it  to  subscribers  residing  therein.* 
A  person  who  publishes  outside  the  state  and  circulates  within  it 
libelous  matter  has  been  held  to  be  within  the  operation  of  a  stat- 
ute providing  that  every  person,  other  than  an  editor  or  publisher 
of  a  periodical  within  the  state,  publishing  a  libel  in  the  state,  may 
be  proceeded  against  in  any  county  where  such  libelous  matter  was 
published  or  circulated.*  According  to  some  decisions,  however,  a 
criminal  prosecution  for  libel  lies  only  at  the  place  where  it  is  pub- 
lished, and  not  where  it  is  circulated.  Furthermore,  there  is  auttior- 
ity  to  the  effect  that  a  criminal  prosecution  will  not  lie  at  the  place 
where  the  libel  is  circulated,  but  not  published,  where  the  circula- 
tion arises  only  through  the  independent  acts  of  others,  without  any 
active  privity  or  intentional  procurement  on  the  part  of  the  accused.* 
The  circulation  in  government  reservations  of  copies  of  a  newspaper 
containing  a  criminal  libel  printed  and  primarily  published  in  a  city 
not  within  a  government  reservation  has  been  held  not  to  be  punish- 

18.  Note :  21  Ann.  Cas.  345.  9  Ann.  Cas.  381  and  note. 

19.  Note:  30  L.R.A.(N.S.)  953.  Note:  15  Am.  Dec  224. 

20.  Note:  9  Ann.  Cas.  382.  3.  State  v.  River,  74  Wash.  96,  132 

1.  Com.  V.  Blanding,  3  Pick.  (Mass.)    Pac  858,  Ann.  Caa.  1915A  695  and 
304,  15  Am.  Dec.  214  and  note.  note,  49  L.R.A.(N.S.)   941  and  note. 

2.  State  V.  Huston,  19  S.  D.  644, 104       4.  Note:  Ann.  Cas.  1915A  697. 
N.  W.  451,  117  A.  S.  R.  970  and  note, 
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able  ixnder  an  act  of  Congress  providing  that  offenses  committed  in 
places  under  the  exclusive  jurisdiction  and  control  of  the  United 
States,  i^hen  not  expressly  made  criminal  by  any  law  of  the  United 
States,  shall  be  punished  in  accordance  with  the  laws  of  the  state  in 
whicb&  such  places  are  situated,  since  the  state  laws  afford  adequate 
puiuslikment  for  the  offense,  without  resorting  to  the  federal  courts^ 
and  Llzkeir  plain  purpose  is  that  there  shall  be  but  a  single  prosecu- 
tion cuad  conviction  for  a  criminal  libel.^  The  right  to  a  change  of 
venue,  in  prosecutions  for  libel  or  slander,  as  in  oUier  criminal  cases, 
rests  Xckirgely  upon  statute.* 

228.  Indictment  or  Infeimatlon. — ^The  requisites  and  sufficiency  of 
indict;xnents  or  informations  for  libel  or  slander  are  to  be  determined 
by  tbe  .principles  applicable  to  indictments  and  informations  gener> 
all/.'  rrhe  office  of  the  inducement  and  innuendo  in  an  indictment 
for  lil>el  or  slander  is  the  same  as  in  the  petition  or  complaint  in  a 
civil  ax^tion  for  defamation.*  It  has  been  held  necessary  that  the 
indict;inent  set  out  the  words  which  the  accused  is  alleged  to  have 
used  cLT^d  that  a  mere  statement  as  to  the  meaning  and  effect  of  the 
words  is  insufficient.*  Thus,  an  indictment  which  avers  that  the 
defam3,tory  matter  is  to  "the  following  purport  and  effect,  that  is  to 
say/'  euQd  then  sets  out  with  inverted  commas  what  the  evidence  shows 
to  haAre  been  an  exact  copy  of  the  libel,  is  insufficient,  and  if  the  de- 
fendarfct;  be  convicted  thereunder,  the  judgment  will  be  arrested  on 
motion. .  ^^  But,  under  a  statute  declaring  it  a  felony  for  one  to  engage 
m  editing,  publishing,  or  disseminating  a  paper  mainly  devoted  to 
the  piafclication  of  scandals  and  immoral  conduct,  an  indictment 
charglxxg  that  on  a  certain  day  the  defendant  engaged  in  disseminat- 
ing axi<l  selling  a  certain  newspaper,  naming  it,  and  alleging  that  it 
^as  de-Voted  mainly  to  the  publication  of  scandals,  assignations,  and 
immor-^j  conduct,  was'  held  to  be  sufficient  without  setting  up  the 
contoixtiB  of  such  paper,  its  date,  to  whom  sold,  and  like  detcdls.** 
As  in  ciivil  actions,**  if  the  slanderous  words  were  spoken  in  a  foreign 
^S^ci^e,  they  must  be  set  forth  in  the  indictment  or  information, 
togetlx^x  with  a  translation  in  English,  and  oral  slander  charged  in 
an  ir*  ^'^^rmation  as  having  been  uttered  in  English  cannot  be  proven 


27a'  -J^^iited  States  v.  Press  Pub.  Co.,  904.    See  supra,  par.  146  et  seq. 

/T        ^-     S.  1,  31  S.  Ct.  212,  55  U.  S.  9.  Morris  v.  State,  109  Ark.  530, 160 

^  Q  ^^  >    65,  21  Ann.  Cas.  942.  S.  W.  387,  Ann.  Cas.  1915C  925. 

^m^  ^^ote:  16  Am.  Dec.  225.    And  see  10.  State  v.  Goodman,  6  Rich.  L. 

7      S^^^»  Venub.  (S.   C.)    387,  60  Am,   Dec.   132  and 

-«f^*    ^^e  Indictments  and  Informa-  note. 

cT  ^  voL  14,  p.  171  et  seq.  11.  State  v.  Van  Wye,  136  Mo.  227, 

-  ^^"ickson  V.  State,  34  Tex.  Crim.  37  S.  W.  938,  58  A,  S.  R.  627  and 

t{  ^   S.  W.  815,  30  S.  W.  807,  53  A.  note. 

7;^^-    694;  Squires  v.  State,  39  Tex.  12.  See  supra,  par.  142. 
^^^^^-   06,  45  S.  W.  147,  73  A.  S.  R. 
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to  have  been  uttered  in  German,  although  said  words  when  inter- 
preted mean  exactly  the  same  as  the  slanderous  words  set  for&  in 
the  information.^*  If  an  indictment  for  libel  contains  two  propo- 
sitions, one  libelous  and  the  other  not,  the  former  should  be  sub- 
mitted to  the  jury,  under  appropriate  instructions,  but  they  should 
be  instructed  to  ignore  or  disregard  the  latter  proposition.^*  Under 
a  statute  providing  that  in  all  prosecutions  for  libel  the  truth  may 
be  given  in  evidence,  it  has  been  held  that  the  state  need  neither 
allege  nor  prove  the  falsity  of  the  libel.** 

229.  Truth  as  Defense. — ^In  a  criminal  proceeding  at  common  law 
for  libel  the  defenses  were  but  two,  a  denial  and  a  plea  of  privi- 
leged communication,  and  the  truth  ot  the  matter  charged  could  not 
be  given  in  evidence  by  the  defendant**  This  was  held  to  be  true, 
although  the  indictment  alleges  that  the  matter  published  was  false, 
and  the  truth  or  falsity  of  &e  writing,  notwithstanding  the  allega- 
tion in  the  indictment  of  its  falsity,  was  regarded  as  an  immaterial 
issue.  This  position  was  defended  by  the  old  maxim,  the  greater 
the  truth,  the  greater  the  libel,*'  and  on  the  ground  that,  even  ^ough 
true,  the  uttering  of  defamatory  words  tended  to  cause  a  breach  of 
the  peace  and  that  complaint,  in  case  of  crime,  should  be  made  to 
the  public  authorities.**  In  some  juri^ctions,  the  rule  has  been 
adopted  that  truth  is  a  justification  for  the  libel  of  public  officers, 
but  not  in  the  case  of  private  individuals,  though  in  the  latter  case 
evidence  of  truth  may  be  given  in  mitigation  of  the  fine.**  And  there 
are  numerous  courts  which  hold  that  the  truth  of  the  publication  is 
a  complete  defense  against  prosecution,  provided  the  publication  was 
made  with  good  motives  and  for  justifiable  ends.**  This  latter  rule 
is  now  established  by  sta^tute  in  many  jurisdictions,*  and  in  some  states, 
truth  is  made  a  complete  defense  even  in  criminal  prosecutions,  regard- 

13.  Stiehtd  ▼.  State,  25  Tez.  App.       19.  Com.  v.  Morris,  1  Ya.  Gas.  176, 

420,  8  S.  W.  477,  8  A.  S.  R.  444.  5  Am.  Dec.  615. 

14.  Squires  v.  State,  39  Tex.  Grim.  20.  Castle*  v.  Houston,  19  Kan.  417, 
96,  45  S.  W.  147,  73  A.  S.  R.  904.  27  Am.  Rep.  127;  Com.  v.  Clap,  4 

15.  State  V.  Fosburgh,  32  8.  D.  370,  Mass.  163,  3  Am.  Deo.  212;  Com.  ▼. 
143  N.  W.  279,  Ann.  Cas.  1916A  424.   Blanding,  3  Pick.  (Mass.)  304^  15  Am. 

16.  State  V.  Haskins,  109  la.  656,  80  Dec.  214;  State  v.  Bumham,  9  N.  H. 
N.  W.  1063,  77  A.  S.  R.  560,  47  L.R.A.  34,  31  Am.  Dec.  217;  Palmer  v.  Con- 
223;  Com.  v.  Blanding,  3  Pick.  (Mass.)  cord,  48  N.  H.  211,  97  Am.  Dec.  605; 
304,  15  Am.  Dec.  214;  State  y.  Lehre,  Respublica  v.  Dennie,  4  Teates  (Pa.) 
2  Brev.  (S.  C.)  446,  4  Am.  Dec.  596;   267,  2  Am.  Dec.  402. 

State  V.  Fosburgh,  32  S.  D.  370,  143  1.  Dorr  v.  U.  S.,  195  U.  8.  138,  24 
N.  W.  279,  Ann.  Cas.  1916A  424  and  8.  Ct.  808,  49  U.  8.  (L.  ed.)  128,  1 
note.  Ann.  Cas.  697;  State  v.  Sheridan,  14 

17.  State  V.  Haskins,  109  la.  656,  Idaho  222,  93  Pac  656,  15  L.R.A. 
80  N.  W.  1063,  77  A.  8.  R.  560,  47  (N.S.)  497;  State  v.  Fosburgh,  32  S. 
L.R.A.  223.  D.  370,  143  N.  W.  279,  Ann.   Cas. 

18.  Ca.stle  v.  Houston,  19  Kan.  417,  1916A  424  and  note;  State  v.  Mavs, 
27  Am.  Rep.  127.  57  Wash.  540,  107  Pac.  363,  21  Ann. 
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less  of  motive  or  end,  in  certain  classes  of  cases,  or  under  any  cir- 
cumstcLnces,*  Where  the  defendant  is  indicted  for  slander  in  imput- 
ing ^v^£ixit  of  chastity  to  a  female^  under  a  statute  designed  to  protect 
choF^t^  ^^omen,  it  has  been  held  that  the  fact  that  the  female  is  not 
chaste  is  a  complete  defense,*  but  it  has  been  decided  that  any  inquiry 
into  IxoT  reputation  for  chastity  should  be  limited  to  the  time  of 
utterirs.^  the  words,  or  at  least  to  a  time  reasonably  approximating 
theret:o.'^  As  in  civil  actions,  a  belief  in  the  truth  of  the  charge  is 
not  EL  defense  in  a  criminal  prosecution  for  libel,  where  the  publica- 
tioQ  is    not  shielded  by  any  privilege.* 

230.  Evidence. — ^In  prosecutions  for  libel  or  slander,  as  in  other 
crimiir:^^  proceedings,  the  defendant  is  entitled  to  the  benefit  of  every 
reasox3LcLble  doubt  arising  upon  the  evidence.    Unless  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  that  the  prosecuting  witness  is  inno- 
A'eat    ojp  the  crime  of  which  the  defendant  has  accused  him  and  for 
whiclx    -the  defendant  has  been  indicted,  they  should  return  a  verdict 
^f  not;     guilty,*    It  has  been  held,  however,  that  when  the  article 
pwblisi-^e^  is  libelous  per  se,  the  proof  of  the  publication  makes  a 
^^^'^^^Q.    facie  case,  and  it  is  then  for  the  defendant  to  offer  such  proof 
^  lie    xxiay  desire,  showing  the  truth  of  the  article  published,  and  that 
Mj®    ssLxme  was  published  with  good  motives  and  for  justifiable  ends.' 
Ciroi-i't-r^gtantial  evidence  is  admissible  in  trials  for  criminal  libel  as 
J"  ptl^^r  cases,*  and  evidence  of  other  publications  of  the  defendant, 
besxcJ^Q   the  one  for  which  he  has  been  indicted,  is  admissible  for 
vT-  ^^^""^^  ^^  proving  the  intent  with  which  he  uttered  the  one  for 
^'^■^^^l^    ie  has  been  indicted.*    A  statement  made  by  one  charged  with 
sla.Xid^^^  if  made  at  the  time  of  or  shortly  before  or  after  the  alleged 
s^^^^^^ir,  although  not  exactly  the  same  as  the  one  set  out  in  the  indict- 
^^^^^^3    lias  been  held  admissible  to  show  with  what  intent  the  slander- 
<*^^^   '^vords  set  out  in  the  indictment  may  have  been  uttered;  but  the 
j^Mry    must  be  instructed  that  this  is  the  only  purpose  for  which  such 
6^^^xckent  can  be  introduced.^*    But  such  evidence  is  not  admissible 
-^  vi^xx  the  intent  with  which  the  libel  in  question  was  written  is  plain. 

Caa,  830  and  note;  Rex  v.  Grant,  27  435,  126  S.  W.  696,  137  A.  S.  R.  973. 

'B-  G.  L.  272,  5  B.  &  Ad.  1081,  3  N.  &       5.  State  v.  Haskins,  109  la.  656,  80 

'N.  C.  105,  9  Eng.  BuL  Caa.  186  and   N.  W.  1063,  77  A.  S.  R.  560  and  note, 

ixote.  47  L.R.A.  223.    See  supra,  par.  69. 

Note:  21  L.R.A.  609.  6.  Note:  91  A.  S.  R.  308.    And  see 

2.  Com.  V.  Duane,  1  Bin.  (Pa.)  601,  generally,  Criminal  Law,  vol.  8,  p.  218 

2  Am.  Dec  497.  et  seq. 

Notes:  21  L.R.A.  512;  21  Ann.  Cas-       7.  State  v.  Sheridan,  14  Idaho  222, 
834.  93  Pac.  666,  15  L.R.A.(N.S.)  497. 

8.  Baxter  v.  State,  34  Tex.  Crim.       8.  Note :  68  L.R.A.  77. 
516,  31  S.  W.  394,  53  A.  S.  R.  720;      9.  Note:  62  L.R.A.  230. 
Richmond  v.  State,  68  Tex.  Crim.  435,       10.  Slavton  v.  State,  46  Tex.  Crim. 
126  S.  W.  596,  137  A.  S.  R.  973.  205,  78  S.  W.  1071,  108  A.  S.  R.  988. 

4.  Richmond  ▼.  State,  58  Tex.  Crim. 
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Hence,  in  an  action  for  a  libel  conjtained  in  an  anonymous  letter, 
evidence  that  the  defendant  had  admitted  the  writing  of  other  anony* 
mous  letters  is  incompetent.^^  The  time  of  the  commission  of  an 
alleged  offense  of  sUnder  must  be  shown  by  the  prosecution,  and  it 
has  hehu  held  that  failure  to  do  so  is  fatal  to  conviction.^'  In  crim- 
inal as  well  as  in  civil  proceedings,  evidence  of  provocation  has  been 
held  admissible  in  mitigation  of  the  punishment.^*  Under  a  statute 
providing  that  a  husband  and  wife  cannot  testify  against  each  other, 
except  in  a  criminal  prosecution  for  an  offense  committed  by  one 
against  the  other,  the  latter  clause  has  been  held  to  refer  only  to 
prosecutions  for  acts  of  personal  violence  committed  by  one  against 
the  other,  and  therefore,  in  an  action  for  slander  uttered  by  a  hus- 
band against  his  wife,  she  is  incompetent  as  a  witness  against  him.^^ 
231.  Function  of  Court  and  Jury. — ^The  statutory  provision  exists 
in  England,  Canada  and  in  many  states  of  the  Union  that,  in  crim- 
inal prosecutions  for  libel  or  slander,  the  jury  shall  have  power  to 
determine  both  the  law  and  the  facts,^*  and  these  provisions  have 
been  rega/ded,  not  as  changing  the  law,  but  rather  as  restoring  to 
the  accused  his  right  of  trial  by  jury  as  in  other  cases.**  Such  legisr 
lation  grew  out  of  the  assertion  by  the  courts  of  the  right  to  construe 
the  written  instrument  in  question  and  to  instruct  the  jury  that  the 
same  was  hbelous.  Notwithstanding  this  provision,  the  court  retains 
the  power  to  rule  on  a  demurrer  to  the  indictment,  although  it  will 
result  in  taking  the  case  from  the  jury  if  it  is  sustained.  The  court 
may  also  overrule  a  demurrer  to  the  evidence,  though  it  cannot  direct 
a  verdict  against  the  defendant  Nor  does  such  a  provision  deprive 
the  court  of  its  right  to  instruct  the  jury  as  to  the  law  applicable 
to  the  case,  and  it  may  require  the  jury  to  consider  only  the  law  given 
in  its  charge  in  a  libel  suit.*^  But  on  the  question  whether  the  pub- 
lication is  libelous  or  not  the  instruction  of  the  court  is  advisory 
only.**  It  is  proper  for  the  court  to  instruct  the  jury  as  to  their 
powers  under  the  provision  in  question.**     In  some  jurisdictions, 

11.  Price  V.  Clapp,  119  Tenn.  425,  note;  Harrington  v.  Butte  Miner  Co., 
105  S.  W.  864,  123  A.  S.  R.  730  and  48  Mont.  550,  139  Pac.  451,  Ann.  Cas. 
note.  1915D  1257  and  note,  51  L.R.A.(N.S.) 

12.  Stichtd  V.  State,  25  Tex.  App.  369;  State  v.  Lehre,  2  Brev.  (S.  C.) 
420,  8  S.  W.  477,  8  A.  S.  R.  444.  446,  4  Am.  Dec.  596, 

13.  Hartford  v.  State,  96  Ind.  461,  As  to  the  powers  of  the  jury  in  some 
49  Am.  Rep.  185;  Brewer  v.  Chase,  states  to  determine  both  the  law  and 
121  Mich.  526,  80  N.  W.  575,  80  A.  S.  the  facts  in  civil  cases,  see  supra,  par. 
R.  527  and  note,  46  L.R.A.  397.  182. 

Note:  4  Ann.  Caa.  925.  16.  Note:  51  L.R.A.(N.S.)  369. 

14.  Baxter  v.  State,  34  Tex.  Crim.  17.  Oakes  v.  State,  98  Miss.  80,  54 
516,  31  S.  W.  394,  53  A.  S.  R.  720  So.  79,  33  L.R.A.(N.S.)  207  and  note, 
and  note.  18.  State  v.  Armstrong,  106  Mo.  395, 

15.  Castle  v.  Houston,  19  Kan.  417,  16  S.  W.  604,  27  A.  S.  R.  361,  13 
27  Am.  Kep.  127;  Tresca  v.  Maddox,  L.R.A.  419. 

11  La.  Ann.  206,  66  Am.  Dec.  198  and       19.  State  v.  Armstrong,  106  Mo.  895, 
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under  this  provieion,  counsel  may  argue  upon  the  law  of  libel  to 
the  jury  and  read  law  books  to  them,  subject  to  the  supervision  of 
the  court  and  such  restrictions  as  are  clearly  necessary  and  proper,*® 
but  in  other  states  this  privilege  is  denied.^  The  rule  is  the  same 
in  this  class  of  criminal  cases  aa  in  others  that  the  court  cannot  set 
aside  a  verdict  for  the  defendant."  An  act  of  Congress  providing 
that  a  trial  for  the  offense  of  libel  may  be  by  the  court  without  a 
jury  has  been  declared  repugnant  to  the  United  States  constitution, 
and  therefore  void.*  In  prosecutions  for  libel,  the  intention  with 
which  the  publication  was  made,  as  well  as  the  fact  of  publication 
and  the  truth  of  the  innuendoes,  is  involved  in  the  general  issue, 
and  the  whole  case,  law  and  fact,  is  determined  by  a  general  verdict.* 

16  S.  W.  604,  27  A.  S.  R.  361  and       2.  State  v.  Syphrett,  27  S.  C.  29,  2 

note,  13  L.R.A.  419.  S.  E.  624,  13  A.  S.  R.  616  and  note. 

20.  State  v.  Whitmore,  53  Kan.  343,  Note :  Ann.  Cas.  1915D  1268  et  seq. 
36  Pac.  748,  42  A.  S.  R.  288  and  note.       3.  Note:  48  Am.  Dee.  186. 

1.  Oakes  v.  State,  98  Miss.  80,  54      4.  State  v.  Allen,  1  McCord  L.  (8. 

So,  79,  33  L.R.A.(N.S.)  207  and  note.  C.)  525,  10  Am.  Dec.  687. 


LIBERTY 


See  CONSTiTDTiOKiL  Law^  yoL  6«  pp.  251  (religions  liberty ),  253  (liberty  of 
speeeh  and  the  presg),  258  (liberty  of  the  person),  269  (liberty  ef  eontcmoi). 
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A.  LICENSE  OF  OCCUPATIONS  AND  PRIVILEOES 

I.  Introductory 

1.  Scope  of  Article 

2.  Definitions;  Nature  and  Purpose  Generally 

3.  Construction  of  License  Laws 

4.  Assignment  of  Licenses 

II.  Constitutionality  of  License  Tax  Generally 

5.  Oblie:ation  of  Contracts  in  General 

fi.  Contract  Exemptions:  Immunities  from  License  Tax 
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7.  License  Distinguifthed  from  Tax 

8.  Restraint  of  Trade  or  Business 

9.  Federal  Supervision  over  License  Laws;  Due  Process  of  Law 

10.  Constitutional  Restrictions  on  Right  to  License 

11.  Constitutional  Uniformity  Clause 

12.  Privileges  and  Franchises  of  Corporations 

13.  Double  Taxation 

14.  Double  Occupations 

ni.  Persons  Subject  to  License  Tax 

15.  In  General;  Nonresidents 

16.  Corporations 

17.  Agents  and  Employees 

IV.  Interstate  Business  and  Commerce 

18.  General  Rule 

19.  Basis  and  Scope  of  Rule ;  Federal  Supervision 

20.  Intrastate  Business  and  Commerce 

21.  Sales  by  Sample 

22.  Goods  Shipped  into  State;  Dealers,  Merchants,  Peddlers 

23.  Tax  on  Foreign  Corporations 

24.  Business  Partly  Interstate  and  Partly  Intrastate 

25.  Construction  of  Statutes 

26.  Ferries  on  Interstate  Rivera 

V.  Legislative  Authority  to  Impose  License  Tax 

27.  In  General 

28.  Specific  Occupations  and  Businesses  Subject  to  License  Tax  Legislation 

29.  Right  to  Engage  in  Useful  and  Lawful  Occupations 

VI.  Classification  and  Rule  as  to  Uniformity 

30.  Rule  as  to  Uniformity  Generally 

3L  Reason  or  Manifest  Necessity  for  Classification;  Rule  against  Arbitrary 
Discriminations 

32.  Grounds  of  Classification  of  Occupations 

33.  Grounds  of  Classification  of  Persons  Engaging  in  Business  or  Vocation 

34.  Classification  Invalid  for  Discrimination 

35.  Communities  as  Classes 

36.  Permissible  Discrimination 

37.  Foreign  Corporations  as  Separate  Class 

38.  Subclassification  of  Businesses  or  Occupations 

39.  Duties,  Imposts  and  Excises  under  Federal  Constitution 

VII.  Exemptions  and  Exceptions 

40.  Grant  of  Exclusive  Privileg^cs  Generally 

41.  Grants  Void  for  Discrimination;  Aliens 

42.  Rule  as  to  Strict  Construction 

43.  Exemptions  Creating  Favored  Classes;  War  Veterans 
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Vni.  Limitation  of  Authority  and  Delegation  of  Power 

In  General 

44.  Scope  of  Delegated  Authority  Generally 

45.  Strict  Construction  of  Grants  of  Authority 

46.  Authority  under  Police  Power  Generally;  Nature  of  Bunness  as  Material 

47.  Legislative  Discretion  Generally;  Limitations 

48.  Powers  Incident  to  Power  to  License 

49.  Power  of  Villages,  Councils  and  Officers 

50.  Distinction  between  Regulation  and  Taxation* 

51.  Power  of  Municipalities  to  Grant  Monopolies 

52.  Subdelegation  of  Authority 

53.  License  for  Revenue  Purposes  under  Specific  Grants  of  Power 

54.  Discretion  in  Fixing  Amount;  Review  by  Courts 

55.  Discretionary  Power  to  Grant  or  Refuse  Licenses;  Revisory  Authority  of 

Courts 

56.  Expense  and  Cost  of  Inspection  as  Test  of  Reasonableness;  Modified  Rule 

57.  Definiteness  and  Reasonableness  of  Ordinance  as  to  Amount 

Police  Powbes  as  Related  to  Lic?ensb 

58.  In  General 

59.  Tax  for  Revenue  Purposes  under  Guise  of  Police  Power;  Revenne 

Incident 

60.  Methods  of  Regulation  Generally  under  Police  Power 

61.  Restricting  Business  to  Definite  Areas  or  to  Certain  Hours 

62.  Examination  as  a  Condition 

63.  Particular  Occupations  and  Privileges  under  Police  Power 

64.  Trades  and  Occupations  Not  under  Police  Power 

IX.  Void  Statutes 

65.  Statutes  Void  in  Part 
6G.  Recovery  Back  of  License  Fees  lUegally  Exacted 

X.  Revocation  of  License 

67.  In  General 

08.  Causes  for  Revocation 

69.  Authority  to  Revoke 

XI.  Enforcement  of  License  Tax 

70.  In  General 

71.  Fine  and  Imprisonment 

XII.  Nonpayment  of  License  Fees  as  Affecting  Contracts 

72.  Contracts  Held  Valid  Notwithstanding  Default 

73.  Nonpayment  of  License  Fees  as  Vitiating  Contracts 

74.  license  Tax  by  Both  City  and  State 
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XIII.  Remedies 

75.  Mandaniiis 

76.  Injunction 

77.  Burden  of  Proof  and  Evidence 

B.  LICENSE  IN  LAW  OF  REAL  PROPERTT 

XIV.  Introductory 

78.  Definition  and  Nature  Generally 

79.  Implied  License;  Implied  Invitation 

80.  Distinguished  from  Easements  and  Grants  Generally;  Statute  of  Frauds 

81.  Distinguished  from  Leases 

82.  Timber  Licenses 

83.  Mining  Licenses  Distinguished  from  Leases 

84.  Public  Property  and  Privileges  Connected  Therewith 
86.  Manner  of  Creating  Licenses;  Authority  to  Create 

86.  Authority  under  Licenses;  Prescriptive  Bights 

87.  Reasonable  Time  in  Which  to  Exercise  Privilege 

88.  Nonassignability  of  License;  Grantors  and  Grantees 

XV.  Revocation  and  Liability 

89.  Rule  as  to  Revocability  Gtoerally 

90.  Executed  Parol  Licenses;  Rule  of  Estoppel;  Part  ExeeutioB 

91.  Modification  of  Rule  as  to  Irrevocability 

92.  License  Coupled  with  Interest  Generally 

93.  Grant  or  Contract  as  Basis  ^  Covenant  Not  to  Revoke 

94.  Rule  that  License  Is  Revocable  though  Improvements  Are  Made 

95.  Future  Enjoyment  of  Parol  License;  Specific  Performanee 

96.  Means  of  Effecting  Revocation 

97.  Rule  as  to  Improvements;  Right  to  Remove 

98.  Liability  of  Licensor  and  Licensee 

XVI.  Actions  and  Proceedings 

99.  Remedies  in  Chneral 

100.  Damages 

101.  Trespasses 

102.  Pleadings  and  Evidence 

A.  LICENSE    OF    OCCUPATIONS    AND    PRIVILEGES 

I.  Introductory 

1.  Scope  of  Article. — ^As  is  apparent  from  the  foregoing  analysis 
this  topic  treats  of  two  separate  and  distinct  phases  of  the  general 
subject  licenses;  one,  relating  to  the  granting  by  the  state  or  its  duly 
constituted  authorities  of  the  riG:ht  or  privilege.  In  the  first  division 
of  the  subject  licenses  are  considered  in  their  aspect  as  tax  measures 
and  as  matter  of  regulation  under  police  powers.    References  to  kin- 
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dred  and  related  subjects  are  made  in  the  course  of  treatment;  and 
it  must  be  obvious  that  many  of  the  subjects  of  this  work  are  in  a 
sense  amplifications  in  treatment  of  basic  principles  here  considered,^ 
Since  licenses  as  considered  in  the  second  portion  of  this  title  are 
very  frequently  and  often  necessarily  brought  into  conflict  with  prin- 
ciples that  relate  to  real  property,  rights  therein,  and  essential  methods 
of  transmission,  this  subject  also  must  be  read  in  conjunction  with 
related  or  rather  suggested  subjects.* 

2.  Definitions;  Nature  and  Purpose  Generally. — ^In  its  specific  sense, 
to  license  means  to  confer  on  a  person  the  right  to  do  something 
which  otherwise  he  would  not  have  the  right  to  do.'  A  license  is 
in  the  nature  of  a  special  privilege,  and  not  a  right  common  to  all;  * 
and  it  is  often  required  as  a  condition  precedent  to  the  right  to  carry 
on  business  or  to  hold  certain  classes  of  property  within  the  juris- 
diction.* It  is  not  a  property  right,*  or  a  contract.'  Implying  a 
privilege,  it  cannot  possibly  exist  with  reference  to  something  which 
is  a  right,  free  and  open  to  all.®  The  phrase  "license  tax''  implies 
a  burden  on  that  which  is  not  property,  but  results  from  its  enjoy- 
ment or  the  conduct  of  the  basiness  or  calling,*  or  on  a  civil  right 

1.  See  Animals,  vol.  1,  p.  1084;  13  L.R.A.(N.S.)  894;  Eeser  v.  Uma- 
Attorneys  at  Law,  vol.  2,  p.  940 ;  tilla  County,  48  Ore.  326,  86  Pac.  696, 
Auctions,  vol.  2,  p.  1115 ;  Automo-  120  A.  S.  R.  815 ;  Hoefling  v.  San  An- 
BiLES,  vol.  2,  pp.  1176, 1208 ;  Bicycles,  tonio,  85  Tex..  228,  20  S.  W.  S5,  16 
vol.  3,  p.  789;  Brokers,  vol.  4,  pp.  L.RA.  608;  Littleton  v.  Burgess,  14 
245,  301;  Disorderly  Houses,  vol.  9,  Wyo.  173,  82  Pac.  864,  2  L.E.A.{N.S.) 
p.  217;  Drugs  and  Druggists,  vol.  9,  631. 

p.  697;  Ferries,  voL  11,  p.  912;  Food,  4.  District  of  Columbia  v.  Lee,  35 

vol.  il,  p.  1093;  Intoxicating  Liq-  App.  Caa.  (D.  C.)  341,  21  Ann.  Cas. 

UORS,  vol.  15,  p.  284;  Markets;  Ped-  973;  State  v.  Hagood,  30  S.  C.  519, 

DLBRS;    Physic?ian8    AND    SuRGBONS;  9  S.  E.  686,  3  L.R.A.  841. 

Railroads  ;    Theaters,    Shows    and  5.  Reser  v.  Umatilla  County,  48  Ore. 

Public  Resorts  ;  Turnpikes  and  Toll  326,  86  Pac.  595,  120  A.  S.  R.  815. 

Roads.  6.  Littleton  v.  Burgess,  2  Wyo.  173, 

2.  Besides  treatment  and  references  82  Pac.  864,  2  L.R.A.(N.S.)   631. 
made  in  the  body  of  the  article,  see  7.  See  infra,  par.  5. 
Negligencb;     Statute    op    Frauds;  8.  Chicago  v.  Collins,  175  Dl.  445, 
Trespass.  51  N.  E.  907,  67  A.   S.  R.  224,  49 

3.  Sinnot   v.   Davenport,   22   How.  L.R.A.  408. 

227,  16  U.  S.  (L.  ed.)  243;  Hodge  v.  9.  Leloup   v.   Port   of  Mobile,   127 

Muscatine  County,  196  U.  S.  276,  25  S.  U.   S.  640,  8  S.  Ct.  1380,  32  U.   S. 

Ct.  237,  49  U.  S.   (L.  ed.)   477;  San  (L.  ed.)   311;   Montgomery  v.  KeUy, 

Francisco  v.  Liverpool,  etc.,  Ins.  Co.,  74  142  Ala.  552,  38  So.  67,  110  A.  8.  E. 

Cal.  113,  15  Pac.  380,  5  A.  S.  R.  425;  43,  70  L.R.A.  209;  Singer  Mfg.  Co.  v. 

Shuman  v.  Ft.  Wavne,  127  Ind.  109,  26  Wright,  97  Ga.  114,  25  S.  E.  249,  35 

N.  E.  560,  11  L.R.A.  378;  Youugblood  L.R.A.  497;   Newton  v.  Atchison,  31 

V.  Sexton,  32  Mich.  406,  20  Am.  Rep.  Kan.  151,  1  Pac.  288,  47  Am.  R«p. 

654;  Wallace  v.  Reno,  27  Nev.  71,  73  486;  Levi  v.  Louisville,  97  Ky.   394, 

Pac.  528,  103  A.  S.  R.  747,  63  L.R.A.  30  S.  W.  973,  28  L.RA.  480;   Pegs? 

337;  People  v.  New  York  Health  De-  v.  Columbus,  80  Ohio  St.  367,  89  N. 

partment,  189  N.  Y.  187,  82  N.  E.  187,  E.  14,  23  L.R.A.(N.S.)  453. 
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and  privilege.  *•  A  license  tax  is  one  imposed  on  the  privilege  of 
exercising  certain  callings,  professions^  or  vocations,  that,  when  col- 
lected, goes  into  the  public  treasury,  and,  when  applied  to  municipal 
taxations,  is  termed  a  ''license  fee."  *^  Ordinarily  such  license  fees 
or  amounts  required  to  be  paid  to  follow  any  particular  employ- 
'  ment  are  levied  either  for  the  purpose  of  revenue,  or  as  a  means  of 
controlling  or  limiting  the  exercise  of  some  particular  vocation,  in 
other  words,  as  a  police  regulation ;  while  occasionally  they  are  exacted 
for  both  such  purposes.**  But  charging  a  fee  for  a  license  is  not  neces- 
sarily an  exercise  of  the  taxing  power.**  This  form  of  tax  is  some- 
times referred  to  as  an  excise  tax  for  the  privilege  of  exercising  a 
franchise  within  the  state.  The  designation  does  not  always  indicate 
merely  an  inland  impo^tion  or  duty  on  the  consumption  of  commodi- 
ties, but  often  denotes  an  impost  for  a  license  to  pursue  certain  call- 
ings, or  to  deal  in  special  commodities,  or  to  exercise  particular  fran- 
chises. It  is  used  more  frequently,  in  this  country,  in  the  latter 
sense  than  in  any  other.**  The  levying  of  a  license  tax  is  of  course 
a  prerogative  of  government;  hence  such  a  tax  cannot  be  levied  by 
a  private  corporation.** 

3.  Construction  of  License  Laws. — ^In  construing  a  license  tax  law 
courts  regard  the  substance  and  purpose  of  the  ordinance  rather  than 
its  form  and  language,**  and  where  doubt  exists  as  to  the  meaning 
and  scope  of  language  imposing  any  tax,  such  doubt  is  to  be  resolved 
in  favor  of  the  taxpayer.*'  However,  to  overthrow  a  tax  law  on  the 
ground  that  it  violates  the  constitution,  it  must  be  clearly  shown  to 
do  so.** 

4.  Assignment  of  Licenses. — ^A  license,  being  a  personal  privilege, 
cannot,  as  a  general  rule,  be  communicated  or  assigned  to  another.** 

10.  Cincimiati  v.  Bryson,  15  Ohio  14.  Maine  v.  Grand  Trunk  B.  Co., 
625,  45  Am.  Dec.  593;  Quid  v.  Bich-  142  U.  S.  217,  12  S.  Ct  121,  163,  35 
mond,  23  Grat.  (Va.)  464,  14  Am.  U.  S.  (L.  ed.)  994.  See  infra,  par. 
Rep.  139.  39,   as   to   excises   and   imposts   con- 

11.  Levi  V.  Louisville,  97  Ky.  394,  straed  as  license  taxes. 

30  S.  W.  973,  28  L.R.A.  480;  Dodge  15.  Northport      Wesleyan      Grove 

V.  Guidinger,  87  Neb.  349,  127  N.  W.  Camp-Meeting   Ass'n   v.   Perkins,   93 

122,  138  A.   8.  R.  494    (holding  the  Me.  235,  44  AtL  893,  74  A.  S.  R.  342, 

word  "occupation'*  to  be  a  generic  term  48  LR.A.  272. 

having  reference   to   "that    to   which  16.  Ex  parte  Gregory,  20  Tex.  App. 

one's  time  and  attention  are  habitually  210,  54  Am.  Rep.  516. 

devoted;   habitual   or   stated   employ-  17.  Treat  v.  White,  181  U.  S.  264, 

ment;  vocation;  calling;  trade;  busi-  21  S.  Ct.  611,  45  U.  S.  (L.  ed.)  853; 

nesa").  Ex  parte  Taylor,  58  Miss.  478,  38  Am. 

12.  See  infra,  par.  50,  as  to  license  Rep.  336. 

for  revenue;  and  infra,  par.  59  et  seq.,  18.  Blackrock  Copper  Min.,  etc.,  Co. 
as  to  license  and  regulation  under  po- .  v.  Tingey,  34  Utali  369,  98  Pac.  180, 
lice  powers.  131  A.   S.   R.  850,  28  L.R.A.(N.S.) 

13.  Cincinnati  v.  Bryson,  15  Ohio   255. 

625,  45  Am.  Dec.  593.  See  infra,  19.  Arthur  v.  Commercial,  etc., 
par.  11.  Bank,  9  Smedes  ft  M.  (Miss.)  394,  48 
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And  so^  if  a  sale  of  a  license  privilege  be  attempted  by  a  coiporation 
to  which  it  was  granted,  such  sale  or  assignment  does  not  carry  the 
franchise  with  it;  and  though  it  may  be  gromid  of  forfeiture  if 
insisted  on  by  the  state,  it  does  not  of  itself  effect  a  dissolution  of 
the  corporation.*®  The  general  rule  is  subject,  however,  to  modifica- 
tion under  circumstances  which  may  render  a  transfer  equitable. 
Accordingly,  when  any  person  who  has  paid  the  special  tax  for  any 
trade  or  business  dies,  his  wife  or  child,  or  ^ecutors  or  administra- 
tors or  other  legal  representatives,  may  occupy  the  house  or  premises 
and  in  like  manner  carry  on,  for  the  residue  of  the  term  for  which 
the  tax  is  paid,  the  same  trade  or  business  as  the  deceased  before 
carried  on  in  the  same  house  and  upon  the  same  premises,  without 
the  payment  of  any  additional  tax.  And  again,  where  a  firm  has 
paid  the  special  tax  imposed  by  Congress,  and  one  of  the  firm  pur- 
chases the  interest  belonging  to  the  other,  such  one  may  carry  on 
the  same  trade  or  business  at  the  same  place  for  the  balance  of 
the  term  for  which  the  tax  is  paid,  without  further  payment  of 
tax.^ 

n.  Constitutionality  of  License  Tax  Generally 

5.  Obligation  of  Contracts  in  GeneraL — ^A  license  is  not  a  contract 
between  the  state  and  the  licensee  and  is  not  property  in  any  con- 
stitutional sense.'  Nor  can  it  be  said  that  the  grant  of  a  license  to 
conduct  a  business  and  the  lease  of  municipal  property  in  considera- 
tion of  the  payment  of  a  rent  is  a  contract  to  secure  the  licensee 
against  unlicensed  competition.*  The  right  to  exact  license  fees 
will  not  be  denied  simply  because  it  has  not  been  expressly  reserved, 
and  if  the  contract  between  the  state  or  municipality  and  the  licensee 
does  not  in  terms  dispense  with  the  payment  of  a  license,  the  rights 
of  the  latter  are  not  impaired  by  a  subsequent  enactment  requiring 
such  payment.^    Following  the  general  principle  that  a  license  is  not 

Am.  Dec.  719;  Temple  v.  Somner,  51  (N.S.)  458;  Simmons  t.  State,  12  Mo. 

Miss.  13,  24  Am.  Rep.  615.  268, 49  Am.  Dee.  131;  Wallace  ▼.  Reno, 

20.  Arthur     v.     Commercial,     etc.,  27  Nev.  71,  73  Pac.  528,  103  A.  S.  R. 

Bank.  9  Smedes  &  M.  (Miss.)  394,  48  747,  63  L.R.A.  377;  Portland  ▼.  Cook, 

Am.  Dec.  719.  48  Ore.  550,  67  Pac.  772,  9  L.R.A. 

1.  United  States  v.  Glab,  99  U.  S.  (N.S.)   733;  Littleton  t.  Burgess,  14 
225,  25  U.  S.  (L.  ed.)  273.  Wyo.  173,  82  Pac  864,  2  L.E.A.(N.S.) 

2.  Gibbons   v.   Ogrden,   9  Wheat  1,  631. 

6  U.  S.   (L.  ed.)  23  (obiter);  Union  Note:  24  L.B.A.  584. 

Pass.  R.  Co.  V.  Philaddpbia,  101  U.  S.  But  see  infra,  par.  6,  as  to  limita- 

528,  25  U.  S.   (L.  ed.)  912;  Wiggins  tion  of  rule. 

Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  3.  Peck  v.  Austin,  22  Tex.  261,  73 

365,  2  S.  Ct.  257,  27  U.  S.  (L.  ed.)  Am.  Dec.  261. 

419;  Stone  v.  Fritts,  169  Ind.  361,  82  4.  Springfield  v.  Smith,  138  Mo.  645, 

N.  E.  792,  14  Ann.  Cas.  295,  15  L.R.A.  40  S.  W.  757,  60  A.  S.  R.  569,  37 

(N.S.)   1147;  Lowell  v.  Archambault,  L.R.A.  446. 

189  Mass.  70,  75  N.  E.  65,  1  L.R.A. 
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a  contract^  it  is  clear  that  it  does  not  in  itself  create .  any  vested 
right,*  or  permanent  right,*  and  that  free  latitude  is  reserved  by 
ihe  legislature  to  impose  new  or  additional  burdens  on  the  licensee,' 
or  to  alter  the  license,  or  to  revoke  or  annul  it^  And  this  is  the 
general  rule  notwithstanding  the  expenditure  of  money  by  the  licensee 
in  reliance  thereon,  and  regardless  of  whether  the  term  for  which 
the  license  was  given  has  expired.*  The  rule  is  different,  however, 
where  licenses  are  exacted  for  the  purpose  of  revenue. ^^  But  it 
has  been  held  that  a  contract  giving  a  street  railway  company  the 
privilege  of  operating  its  road  in  a  street  for  a  term  of  years  with- 
out any  provision  that  it  shall  be  exempt  from  license  taxes  does 
not  preclude  the  subsequent  imposition  of  a  municipal  license  tax 
under  statutory  authority  within  the  contract  period,  even  if  it  is 
imposed  for  revenue  purposes,  and  not  simply  for  the  purpose  of 
police  regulation.** 

6.  Contract  Exemptions;  Immunities  from  License  Tax. — ^While 
ordinarily  a  license  is  not  a  contract,  instances  occur  where  con- 
tractual elements  may  enter  into  the  granting  of  licenses,**  or  char- 
ter privileges ;  *•  and  where  this  is  the  case,  the  rule  forbidding 
impairment  of  contract  within  constitutional  limitations  will  be  en- 
forced.*^   For  example,  it  has  been  held  that  a  contract  exemption 

5.  Lowell  V.  Archambault,  189  Mass.   Am.  Dee.  131.     See  also  infra,  par. 
70,  75  N.  E.  65,  1  L.R.A.(N.S.)  468;   67-69. 

State  V.  Hovorka,  100  Minn.  249,  110  9.  Portland  v.  Cook,  48  Ore.  550,  87 
N.  W.  870, 10  Ann.  Cas.  398,  8  L.R.A.  Pac.  772,  9  L.R.A.(N.S.)  733  and  note. 
(N.S.)  1272  and  note;  Simmons  v.  10.  Note:  30  L.RJu  416.  See  infra, 
State,  12  Mo.  268,  49  Am.  Dec.  131;  par.  59,  as  to  licenses  yielding  revenue. 
WaUace  v.  Reno,  27  Nev.  71,  73  Pac.  11.  Springfield  v.  Smith,  138  Mo. 
528, 103  A.  S.  R.  747,  63  L.R.A.  337;  645,  40  S.  W.  757,  60  A.  8.  B.  569, 
People  V.  New  York  Health  Depart-  37  L.R. A.  446.  * 

ment,  189  N.  Y.  187,  82  N.  E.  187,  12.  Humphrey  v.  Pegues,  16  Wall. 
13  LR.A.(N.S.)  894;  Child  v.  Bemus,  244,  21  U.  S.  (L.  ed.)  326;  McGahey 
17  R.  I.  230,  21  Atl.  539,  12  L.R.A.  v.  Virginia,  135  U.  S.  662,  685,  10  S. 
57;  littletqp  v.  Burgess,  14  Wyo.  173,  Ct.  972,  43  U.  S.  (L.  ed.)  304;  Ameri- 
82  Pac.  864,  2  L.R.A.(N.S.)   631.         can  Smelting,  etc.,  Co.  v.  Colorado,  204 

6.  Doyle  v.  Continental  Ins.  Co.,  94  U.   S.  103,  27  S.  Ct  198,  61  U.  S. 
U.  S.  535,  24  U.  S.  (L.  ed.)  148.  (L.  ed.)  393,  9  Ann.  Cas.  978;  Stein 

7.  Union  Pass.  R.  Co.  v.  Philadel-  v.  Mobile,  49  Ala.  362,  20  Am,  Rep. 
phia,  101  U.  S.  528,  25  U.  S.  (L.  ed.)   283. 

912;  St.  Louis  v.  United  Rys.  Co.,  210  13.  Citizens'  Bank  v.  Parker,  192 
U.  S.  266,  28  S.  Ct.  630,  52  U.  S.  (L.  U.  S.  73,  24  S.  Ct  181,  48  U.  S.  (L. 
ed.)  1054;  State  v.  Hovorka,  100  Minn,  ed.)  346. 

249,  UO  N.  W.  870,  10  Ann.  Cas.  398,  14.  Humphrey  v.  Pegues,  16  Wall. 
8  LR.A.(N.S.)  1272;  Simmons  v.  244,  21  U.  S.  (L.  ed.)  326;  Antoni  v. 
State,  12  Mo.  268,  49  Am.  Dec.  131;  Greenhow,  107  U.  S.  769,  2  S.  Ct.  91, 
Portland  V.  Cook,  48  Ore.  550,  87  Pac.  27  U.  S.  (L.  ed.)  468;  Royall  v. 
772,  9  L.R.A.(N.S.)  733  and  note;  Virginia,  121  U.  S.  102,  7  S.  Ct.  826, 
Ex  parte  Williams,  31  Tex.  Crim.  262,  30  U.  S.  (L.  ed.)  883;  McGahey  v. 
20  S.  W.  580,  21  L.R.A.  783.  Virginia,  135  U.  S.  662,  685, 10  S.  Ct 

8.  Simmons  v.  State,  12  Mo.  268,  49    972,  43  U.  8.  (L.  ed.)  304;  Citizens' 
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from  aoy  tax  on  the  capital  stock  of  a  bank  itiiiy  be  created  by  char- 
ter provisioDs;  and  that  the  nonliability  of  the  bank  to  taxation  so 
created  may  embrace  immunity  from  the  payment  of  a  license  tax 
to  either  the  state  o'  the  municipality."  And  where  a  state  granted 
a  charter  to  a  railroad  corporation  and  subsequently  passed  an  act 
amending  its  charter  by  exempting  it£  property  from  taxation  it  has 
been  held  that  a  subsequent  railroad  corporation  created  by  such 
state,  with  all  the  powers  and  privileges  of  the  former  corporation, 
possessed  the  same  immunity  from  taxation.'*  But  no  corporation 
can  claim  exemption  from  taxation  or  from  a  license  simply  because 
it  has  paid  a  bonus  for  its  charter  or  franchise,  in  the  absence  of  a 
stipulation  on  the  part  of  the  state  or  other  taxing  power  that  such 
bonus  was  received  in  lieu  of  any  further  or  future  taxation.''  Nor 
can  a  claim  for  an  exemption  from  privilege  taxation  be  said  to  be 
included  in  the  exemption  by  charter  of  the  capital  stock  and  prop- 
erty of  a  company.'*  While  a  state,  or  municipal  corporation  act- 
ing under  its  authority,  may  deprive  itself  by  contract  of  the  power 
to  exercise  a  right  conferred  by  law  to  collect  taxes  or  license  fees, 
at  the  same  time  the  principle  has  been  established  that  such  depri- 
vation can  follow  only  when  the  state  or  city  has  concluded  itself 
by  the  use  of  clear  and  unequivocal  terms,"  for  exemptions  of  this 
character  are  to  be  strictly  construed,'*  and,  conformably  to  the 
general  rule  of  taxation,  are  never  to  be  presumed.'  The  good  faith 
of  the  legislature  in  imposing  a  privilege  tax  on  railroad  companies 
that  have  charter  exemptions  from  ad  valorem  taxation,  or  a  motive 
to  deprive  them  of  that  exemption,  cannot  be  inquired  into  by  the 
courts.' 

7.  License  Distingnished  from  Tax. — Although  a  license  fee  is 
often  denominated  a  tax,'  a  distinction  is  drawn  in  the  authorities 

Bank  v.  Parker,  192  U.  S.  73,  24  8.  50  U.   S.    (L.  ed.)    79;   St.  Louis  v. 

Ct.  181,  48  U.  S.  (L.  eil.)  355;  Steiu  United  Kya.  Co.,  210  U.  S.  266,  28  S. 

V.  Mobile,  49  Ala.  302,  20  Am.  Bep.  Ct.  630,  52  U.  S.  (L.  ed.)  1054. 

283.  20.  Union    Pass.    R.    C(f.    y.    Pliila- 

16.  Citizens'   Bank   v.   Parker,   192  delpbia,  101  U.  S.  528,  25  U.  S.   (L. 

U.  S.  73,  24  S.  Ct.  181,  48  U.  E.  (L.  ed.)  912. 

ed.)  355.  1.  Wiggins  Ferry  Co.  v.   East  St. 

16.  Humphrey  v.  Pegues,  16  Wall.  Louis,  107  U.  S.  365,  2  S.  Ct.  257,  27 
244,  21  U.  S.  (L.  ed.)  326.  V.   I  .    (L.  ed.)   419.     See  infra,  par. 

17.  New  Orleans  v.  Orleans  R.  Co.,  27,  44,  as  to  limitations  on  the  author- 
42  La.  Ann.  4,  7  So.  59,  21  A.  S.  R.  ity  of  a  legislature  to  bind  succeeding 
365.  legislatures  in  enactments  relating  to 

18.  Knoxville,  etc.,  R.  Co.  v.  Harris,  license. 

99  Tenn.  684,  43  S.  W.  115,  53  L.R.A.  2.  Knoxville,  etc.,  R.  Co.  v.  Harris, 

921,  99  Tenn.  684,  43  S.  W.  115,  53  L.R.A. 

19.  Fanning  v.  Grcgoire,  16  How.  921. 

524, 14  U.  S.  (L.  ed.)  1043;  New  York  3.  Howe  Jfachine  Co.  v.  Gage,  100 

V.    New    York    State    Board    of    Tax  U.    S.    676,   25  U.    8.    (L.   ed.)    754; 

Comrs..  li)8  U.  S.  48,  25  S.  Ct.  713,  Royall  v.  Virginia,  116  U.  S.  572,  6 
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betweoD  such  a  fee  and  that  which  is  commonly  referred  to  as  a 
property  tax.*  Where  the  fee  is  imposed  for  the  purpose  of  regula- 
tion, and  the  statute  requires  compUance  with  certain  conditions  in 
addition  to  the  payment  of  the  prescribed  sum,  such  sum  is  a  license 
proper,  imposed  by  virtue  of  the  police  power;  but  where  it  is  exacted 
soldy  for  revenue  purposes  and  its  payment  gives  the  right  to  carry 
on  the  business  without  any  further  conditions,  it  is  a  tax.*  Another 
distinction  between  a  tax  on  a  business  or  property  and  a  license  is 
that  the  tax  is  exacted  by  reason  of  the  fact  that  the  business  is 
carried  on  or  the  propeily  is  within  the  jurisdiction  of  the  taxing 
power,*  while,  as  has  been  pointed  out^  a  license  is  required  as  a 
condition  precedent  to  the  right  to  carry  on  business  or  to  hold 
property  within  the  jurisdiction.'  License  taxes  necessarily  affect 
property,®  and  sometimes  they  are  regulated  with  reference  to  the 
amount  of  property  employed,*  yet  it  is  generally  considered  that 
such  a  tax  is  not  a  tax  on  property,^^  though  the  supreme  court  of 
the  United  States  has  established  the  rule  that  a  privilege  tax  imposed 
on  a  railroad  corporation  is  a  tax  on  its  property.*^  A  license  fee  is  in 
its  nature  an  imposition  on  the  right  to  use  or  to  dispose  of  property,^* 

S.  Ct.  510,  29  U.  S.    (L.  ed.)   735;  City  R.  Co.  v.  Denver,  21  Colo.  350, 

Maine  v.  Grand   TrAik  R.   Co.,  142  41  Pac.  826,  52  A.  S.  R.  239,  29  L.R.A. 

U.  S.  217, 12  S.  Ct.  121, 163,  35  U.  S.  608. 

(Led.)  994;  State  v.  French,  17  Mont.       10.  Maine  v.  Grand  Trunk  R.  Co., 

5:1,  41  Pac.  1078,  30  L.R.A.  415.  142  U.  S.  217,  12  S.  Ct,  121,  163,  35 

Note:  9  L.R.A.  787.  U.  S.  (L.  ed.)  994;  Knowlton  v.  Moore, 

4.  Citizens'  Bank  v.  Parker,  192  U.  178  U.  S.  41,  20  S.  Ct.  747,  44  U.  S. 

S.  73,  24  S.  Ct.  181,  48  tJ.  S.  (L.  ed.)  (L.  ed.)    969;   Birmmgham   v.   Gold- 

346;   New   Orleans   v.    Eclipse   Tow-  stein,  151  Ala.  473,  44  So.  113,  125  A. 

Boat  Co.,  33  La.  Ann.  647,  39  Am.  Rep.  S.  R.  33,  12  L.R.A.(N.S.)   568;  Ft. 

'270,  reversed  on  another  point  by  Mo-  Smith  v.  Scruggs,  70  Ark.  549,  69  S. 

ran  v.  New  Orieans,  112  U.  S.  69,  6  W.  679,  91  A.  S,  R.  100,  58  L.R.A. 

S.  Ct.  38,  28  U.  S.  (L.  ed.)  109;  Com.  921;  Denver  City  R.  Co.  v.  Denver, 

V.  Boyd,  188  Mass.  79,  74  N.  E.  255,  21  Colo.  350,  41  Pac.  826,  52  A.  S.  R. 

KiS  A.  S.  R.  464;  Pegg  v.  Columbus,  239,    29    L.R.A.    608;    Tomlinson    v. 

m  Oliio  St.  367,  89  N.  E.  14,  23  L.R.A,  Indianapolis,  144  Ind.  142,  43  N.  E. 

(N.S.)   453;  Com.  v.  Brown,  91  Va.  9,  36  L.R. A.  413  and  note ;  Terre  Haute 

'^1'  c^^-.?;  ^^r'  ?.^  ^^\^'  Ho  T  :,  V.  Kersey,  159  Ind.  300,  64  N.  E.  469, 

63?'  toTp''fiq2  ?^^^^^^^  ^5  ^-  S.  R.  298;  State  v.  Hovorka, 

Jfr  p  A  ;xrQ?7Voi,    k      5'^^^    100   Minn.   249,  110  N.  W.   870,   10 
14  L.K.A.(N.S.)  787;  Phoebus  v.  Man-    .         ^^^    ono    q  t  t?  a  /xtq  \   ioto 

hattan  Social  Club,  105  Va.  144,  52  ^'i'i' 3^  ^^f?  ^  ^-   if^    '^p^ -^    ii 

S.  E.  839,  8  Ann.  Cas.  667.  ^J;  f.^'^'^^^'l  ^'  ^^;  ,\^'^ri  }f 

6.  Reser  v.  Umatilla  County,  48  Ore.  WaU  264,  20  U^S.  (^J^-)  568;  Gulf, 
326,  86  Pac.  595,  120  A.  S.  R.  815.  «*«•>  R-  Co.  v.  Hewes,  183  U.  S.  66,  22 

7.  See  supra,  par.  2.  S.  Ct.  26,  46  U.  8.  (L.  ed.)  86,  hold- 

8.  Newton  v.  Atchison,  31  Kan.  151,  ing  a  diflEerent  rule  as  to  the  privileges 
1  Pac  288,  47  Am.  Rep.  486.  of  corporations. 

9.  Birmingham  v.  Goldstein,  151  Ala.  12.  Knowlton  v.  Moore,  178  U.  S. 
m,  44  So.  113.  125  A.  S.  R.  33,  12  41,  20  S.  Ct  747,  44  TJ.  S.  (L.  ed.) 
LR.A.(N.S.)    568  and  note;   Denver  969. 
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to  conduct  a  business,*'  or  to  exercise  a  privilege  ^*  or  franchise. '* 
The  coDstitutional  power  to  tax  privileges  contemplates  sacb  privi- 
leges as  cannot  be  exercised  by  any  citizen  without  the  aid  of  some 
statutory  provision  granting  such  privilege  or  right  to  one  or 
more  individuals;  but  a  right  not  created  by  or  dependent  on  statute, 
as,  for  instance,  the  right  to  acquire  and  use  property,  is  not  a 
privilege  subject  to  taxation.'*  There  is  no  inherent  vice  in  the 
taxation  of  vocations.  On  the  contrary,  business  is  as  legitimate 
a  subject  of  taxation  as  property.'^  And  it  cannot  be  said  that  the 
regulation  of  the  sale  of  the  articles  amounts  lo  destruction  of  the  right 
of  property  in  them.'"  A  tax  does  not  imply  a  hcense.  There  is 
no  necessary  connection  whatever  between  them.  A  business  may 
be  licensed  and  yet  not  taxed,  or  it  may  be  taxed  and  yet  not  licensed. 
And  so  far  is  the  tax  from  being  necessarily  a  Ucense  that  provision 
is  frequently  made  by  law  for  the  taxation  of  a  business  that  is  car- 
ried on  under  a  license  existing  independent  of  the  tax.>*-  A  license 
is  a  tax  only  when  revenue  is  the  main  purpose  for  which  it  is 
imposed.*"  Within  the  general  distinction  so  drawn  a  Ucense  can- 
not be  regarded  as  property  and  is  not  taxable  as  suchi '  and  so  it 
follows  that  an  express  direction  to  impose  a  tax  on  all  property  by 
a  unifoj-m  rule  does  not  necessarily  exclude  taxation  on  that  which 
is  not  property,  or  cover  the  whole  ground  includeQ  within  the  limits 
of  the  taxing  power.' 

8.  Restraint  of  Trade  or  Business. — An  ordinance  is  in  restraint  of 
trade  within  the  meaning  of  Ucense  laws  where  it  checks  the  free- 

13.  Davis  V.  Maoon,  64  Oa.  128,  37   588,  38  L.R.A.(K.8.)   78. 
Am.  Rep.  60;  Hewiii  v.  Atlanta,  121       Note:  4  L.R.A.  809. 

Ga.  723,  49  S.  E.  765,  2  Ann.  Cas.  296,  16.  Stevens  v.  Stat^  2  Ark.  291,  35 

67  L.R.A  795;  Terre  Haute  v.  Kersey,  Am.  Dec.  72. 

159  Ind.  300,  64  N.  E.  469,  95  A.  8.  17.  In  re  Watson,  17  S.  D.  486,  97 

R.  298;  Ward  v.  State,  31  Md.  279,  1  N.  W.  463,  2  Ann.  Cas.  321. 

Am.  Rep.  50;  Knoxville,  etc.,  R.  Co.  18.  State  v.  Bargoyne,7Lea  (Tenn.) 

V.  Harris,  99  Tenn.  684,  43  S.  W.  115,  173,  40  Am.  Rep.  60. 

53  L.R.A.   921;   Pullman    Palace-Car  19.  Toungblood  v.  Sexton,  32  Uioh. 

Co.  V.  State,  64  Tex.  274,  53  Am.  Rep.  406,  20  Am.  Rep.  654. 

758.  20.  San  Francisco  v.  liverpool,  etc, 

14.  Weleli  V.  Hotchkiss,  39  Conn.  Ins.  Co.,  74  Cal.  113,  15  Pac.  380,  5 
140,  12  Am.  Rep.  383;  Terre  Haute  A.  S.  H.  425;  Ottumwa  v.  Zekind,  95 
V.  Kersey,  159  Ind.  300,  64  N.  E.  469,  la.  622,  64  N.  W.  646,  58  A.  S.  K. 
95  A.  S.  R.  298;  Stone  v.  Frilta,  169  447,  29  L.R.A.  734;  Levi  v.  LouiBville- 
lod.  361,  82  N.  E.  792,  14  Ann.  Cas.  97  Ky.  394,  30  S.  W.  973,  28  L.R.A. 
295,  15  L.R.A,(N.S.)  1147;  Ash  v.  480;  Ex  parte  Cramer,  62  Tex.  Crim. 
People,  11  ilich.  347,  83  Am.  DeR.  11,  136  S.  W.  61,  Ann.  Cas.  1913C 
740    and    note;    Nebrasha    Telephone  5S8, 36  L.R.A.(N.S.)  78. 

Co.  V.  Lincoln,  82  Neb.  59,  117  N.  W.  Notes:  52  Am.  Dea.  331;  4  L.B.A. 

284,  28  L.R.A.CN.S.)  221;  KnoxviUe,  809. 

etc.,  R.  Co.  T.  Harris,  99  Tenn.  684,  1.  Newton  v.  Atchison,  31  Kan.  161, 

43  S.  W.  115,  53  L.R.A.  921.  1  Pae.  2S8,  47  Am.  Rep.  486. 

15.  Ex  parte  Cramer,  62  Tex.  Crira.  2.  See  infra,  par.  11. 
11,  136  S.  W.  61,  Ann.  Cas.  1913C 
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dom  of  commercial  intercourse,  in  treating  unequally  goods  of  the 
same  class,  kind,  and  quality;  or  where  it  places  an  unwarranted 
impediment  in  the  way  of  the  buyer  and  seller  in  acquiring  and  dis- 
pdsing  of  property;  or  where  by  a  policy  of  exclusion,  it  tends  to 
the  creation  of  monopoly.*  The  requirement  of  any  license  or  the 
enforcement  of  any  regulation  on  business  is  to  some  extent  neces- 
sarily in  restraint  of  trade;  but  it  does  not  follow  that  such  require- 
ment or  regulation  is  unauthorized,  void  or  oppressive.*  In  certain 
cases  municipal  regulations  in  restraint  of  trade  may  be  authorized 
by  law;  and  in  case  of  oppressiveness,  the  remedy  lies  with  the  law- 
making power.*  But  laws  are  not  in  restraint  of  trade  where  they 
merely  impose  taxes  on  the  sales  of  merchandise ;  *  or  where  they 
relate  to  a  proper  subject  for  legislative  supervision  under  the  police 
power ; '  or  where  they  are  merely  in  regulation  of  the  trade,  and 
the  regulation  is  for  the  good  of  the  inhabitants  of  the  city,  or  for 
the  advantage  of  the  trade  and  improvement  of  the  commodity  sold.* 
But  an  ordinance  will  be  declared  void  as  an  unlawful  restraint  if 
it  is  opposed  to  the  public  policy  of  the  state,*  or  where,  otherwise, 
it  is  not  merely  in  regulation,  but  is  unreasonable,  unnecessary,  and 
iuequitable.^^ 

9.  Federal  Supervision  over  License  Laws;  Dae  Process  of  Law.— - 
Hegulations  respecting  the  pursuit  of  a  lawful  trade  or  business,  being 
an  exercise  of  Jhe  police  power,  are  within  the  authority  of  the  state, 
and  form  no  subject  for  federal  interference  unless  they  are  so  utterly 
unreasonable  and  extravagant  in  their  nature  and  purpose  that  the 
property  and  personal  rights  of  the  citizen  are  unnecessarily  and  in 
a  manner  wholly  arbitrary  interfered  with  or  destroyed  witliout  due 
process  of  law,^^  or  unless  other  constitutional  rights  axe  impaired 
or  destroyed.^*    And  it  is  also  a  rule  that  the  acceptance  of  a  license 

3.  Sipe  V.  Marphy,  49  Ohio  St.  536,  9.  Bitser  v.  Thompson,  105  Ky.  514, 
31  N.  E.  884,  17  L.R.A.  184.  49  S.  W.  199,  44  L.B.A.  141;  Sipe  v. 

4.  Gibbons  v.  Ogden,  9  Wheat.  1,  Murphy,  49  Ohio  St  536,  31  N.  E. 
6  U.  S.  (L.  ed.)  23;  St.  Paul  v.  Colter,  884,  17  L.R.A.  184. 

12  Minn.  41,  90  Am.  Dec.  278.  10.  Com.  v.  Stodder,  2  Cush.  (Mass.) 

6.  St  Paul  V.  Colter,  12  Minn.  41,  562,  48  Am.  Dec.  679;  Chaddock  v. 

90  Am.  Dec.  278.  Day,  75  Mich.  527,  42  N.  W.  977,  13 

6.  Harrison  v.  Vicksburg,  3  Smedes  A.  S.  R.  468,  4  L.R.A.  809 ;  St.  Paul 
&  M.   (Miss.)  581,  41  Am.  Dec.  633.  v.  Laidler,  2  Minn.  190,  72  Am.  Dec. 

7.  In  re  Vandine,  6  Pick.  (Mass.)  89. 

187, 17  Am.  Dec.  351 ;  State  v.  Hovor-  Note :  34  Am.  Dec.  637. 

ka,  100  Minn.  249,  110  N.  W.  870,  10  11.  Gundling  v.  Chicago,  177  U.  S. 

Ann.  Cas.  308,  8  L.R.A.(N.S.)   1272  183,  20  8.  Ct  633,  44  U.  S.  (L.  ed.) 

and   note;   Newson   v.   Galveston,   76  725. 

Tex.  559,  13  S.  W.  368,  7  L.R.A.  797.  12.  See  supra,  par.  6,  as  to  obliga- 

8.  Mobile  v.  Yuille,  3  Ala.  137,  36  tions  of  contract;  and  infra,  par.  18  et 
Am.  Dee.  441,  overruled  on  another  seq.,  as  to  constitutional  guaranties  in 
point  by  Huntsville  v.  Phelps,  27  Ala.  respect  to  interstate  commerce;  and  in- 
55.  fra,  par.  40  et  seq.,  as  to  equal  pro* 
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under  a  state  law  does  not  impose  on  the  licensee  an  obligation  to 
respect  or  to  comply  with  any  provisions  of  the  statute,  or  any  regu- 
lations prescribed  by  state  authorities,  that  are  repugnant  to  the  con- 
stitution of  the  United  States.*'  As  instances  of  laws  upheld  as  not 
offending  against  the  due  process  of  law  clause  of  the  federal  con- 
stitution may  be  cited  such  as  require  a  license  after  examination 
to  operate  a  moving  picture  machine  in  a  large  city;^*  or  pro- 
hibit the  sale  of  cigarettes  without  a  license;  *•  or  require  a  license 
to  conduct  a  public  dance  hall ;  *•  or  impose  an  occupation  tax  on 
wholesale  dealers  in  a  certain  article  of  commerce  without  exact- 
ing a  similar  tax  from  wholesale  dealers  in  other  articles.*'  Simi- 
larly, laws  have  been  upheld  which  forbid  private  markets  within 
certain  limits,  in  which  the  licensee  has  established  a  market  under 
license  from  the  city  and  expended  money  thereon ;  *^  or  which  require 
itinerant  vendors  to  make  a  deposit  with  the  state  trea£$urer,  to  be 
returned  on  the  surrender  of  the  license,  less  the  amount  of  any  fines 
and  costs  that  may  have  been  imposed ;  *•  or  which  concern  the 
process  of  arriving  at  the  valuation  of  the  franchise  of  a  street  rail- 
way company  for  the  purpose  of  the  imposing  of  a  special  franchise 
tax ;  *^  or  the  making  of  municipal  charges  on  the  poles  and  wires  of 
a  telegraph  company.* 

10.  Constitutional  Restrictions  on  Right  to  License. — ^Under  a  con- 
stitutional provision  which  declares  that  the  legislatui^e  shall  not  im- 
pose taxes  on  cities  or  on  the  inhabitants  or  property  thereof  for 
city  purposes,  the  legislature  cannot  itself,  or  through  the  agency  of 
commissioners,  any  more  impose  a  tax  directly  on  an  occupation  or 
business  in  cities  for  city  purposes  than  it  can  directly  impose  taxes 
on  city  property  for  city  purposes."  A  state  cannot  tax  a  business 
occupation  when  it  cannot  tax  the  business  itself,  and  a  tax  on  the 
occupation  of  doing  a  business  is  a  tax  on  the  business.*  Moreover, 
license  fees  cannot  be  exacted  of  public  servants  or  those  engaged 


tection  of  laws,  and  as  to  privileges  (L.  ed.)  688. 

and  immunities.  18.  Newson   v.   Galveston,   76   Tex. 

13.  W.  W.  Cargill  Co.  v.  Minnesota,  559,  13  S.  W.  368,  7  L.R.A.  797. 

180  U.  S.  452,  21  S.  Ct.  423,  45  U.  S.  19.  State  v.  Harrington,  68  Vt.  622, 

(L.  ed.)  619.  35  Atl.  515,  34  L.R.A.  100. 

14.  State  V.  Loden,  117  Md.  373,  83  20.  New  York  v.  New  York  State 
Atl.  564,  Ann.  Gas.  1913E  1300,  40  Board  of  Tax  Comr's,  199  U.  S.  48, 
L.R.A. (N.S.)  193  and  note.  25  S.  Ct.  713,  50  U.  S.  (L.  ed.)  79. 

15.  Gundling  v.  Chicago,  176  111.  1.  Western  Union  Tel.  Co.  v.  Rich- 
340,  52  N.  E.  44,  48  L.R.A.  230,  af-  mond,  224  U.  S.  160,  32  S.  Ct.  449, 
firmed  177  U.  S.  183,  20  S.  Ct.  633,  56  U.  S.  (L.  ed.)  710. 

44  U.  S.  (L.  ed.)  725.  2.  State  v.  Ashbrook,  154  Mo.  375, 

16.  Mehlos  V.  JVfilwaukce,  156  Wis.  55  S.  W.  627,  77  A.  S.  R.  765  and 
591,  146  N.  W.  882,  Ann.  Cas.  191 5C  note,  48  L.R.A.  265. 

1102,  51  L.R.A.(N.S.)  1009  and  note.  3.  Osborne  v;  State,  33  Fla.  162,  14 

17.  Southwestern  Oil  Co.  v.  Texas,  So.  588,  39  A.  S.  R.  99,  25  L.R.A. 
217  U.  S.  114,  30  S:  Ct.  496,  54  U.  S.  120. 
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in  public  work.*  If  the  legislature  of  a  state  has,  ever  since  the 
adoption  of  its  constitution,  recognized  the  principle  that  the  subject 
of  license  taxes  is  for  the  legislature,  this  construction  is  entitled  to 
consideration  when  a  statute  is  claimed  to  be  in  conflict  with  the 
constitution,  because  it  imposes  a  license  fee  or  tax.^ 

11.  Constitutional  Uniformity  Clauses. — ^A  decided  majority  of  the 
cages  hold  that  the  constitutional  provision  which  imposes  equality 
and  uniformity  of  taxation  has  no  application  to  an  occupation  or 
license  tax,  but  is  limiEed  to  a  direct  property  tax  which  is  assessed 
and  collected  in  the  usual  way,*  although  the  license  fee  may  be 
regulated  by  the  amount  of  business  done,  with  a  provision  for  the 
privilege  of  paying  a  maximum  fixed  amount  instead.'  Some  cases, 
however,  take  the  view  that  the  provision  in  question  applies  to  license 
taxes  as  well  as  taxes  on  property,^  at  least  to  a  limited  extent,*  that 
is,  as  has  been  pointed  out,  this  qualification  of  the  rule  is  proper 
only  when  the  license  is  exacted  for  revenue  purposes  and  thereby 
becomes  a  tax  within  a  constitutional  sense.  ^*    Ordinarily,  however, 

1  Figg  V.  Thompson,  105  Ky.  500,  Mich.  406,  20  Am.  Rep.  654;  State 

49  8.  W.  202,  88  A.  S.  E.  316  and  v.  Webber,  214  Mo.  272,  113  S.  W. 

note,  44  LJI.A  135.  1054, 15  Ann.  Cas.  983  and  note;  State 

5.  State  V.  Camp  Sing,  18  Mont.  v.  Camp  Sing,  18  Mont.  128,  44  Pac. 
128,  44  Pac.  516,  56  A.  S.  B.  551,  32  516,  56  A.  S.  R.  551,  32  L.R.A.  635; 
L.R.A.  635.  State  v.  French,  17  Mont.  64,  41  Pac. 

6.  Knowiton  y.  Moore,  178  U.  8.  1078,  30  L.R.A.  415  and  note;  Rosen- 
41,  20  S.  Ct  747,  44  U.  S.  (L.  ed.)  bloom  v.  State,  64  Neb.  342,  89  N.  W. 
969;  Phoenix  Carpet  Co.  v.  State,  118  1053,  57  L.R.A.  922;  Salt  Lake  City 
Ala.  143,  22  So.  627,  72  A.  S.  R.  143  v.  Christensen  Co.,  34  Utah  38,  95  Pac. 
and  note,  42  L.R.A.  468;  Birmingham  523,  17  L.R.A.(N.S.)  898  and  note; 
V.  Goldstein,  151  Ala.  473,  44  So.  113,  Fleetwood  v.  Read,  21  Wash.  547,  58 
125  A.  S.  R,  33, 12  L.R.A.(N.S.)  568;  Pac.  665,  47  L.R.A.  205;  StuU  v.  De 
Ft.  Smith  V.  Scruggs,  70  Ark.  549,  69  Mattes,  23  Wash.  71,  62  Pac.  451,  51 
S.  W.  679,  91  A.  S.  R.  100,  58  L.R.A.  L.R.A.  892;  State  v.  Clausen,  65  Wash. 
921;  People  v.  Naglee,  1  Cal.  232,  52  156,  117  Pa«.  1101,  37  L.R.A.(N.S.) 
Am.  Dec.  312;  People  v.  Coleman,  4  466;  State  v.  Willingham,  9  Wyo.  290, 
Cal.  46,  60  Am.  Dec. '581,  overruled  on  62  Pac  797,  87  A.  S.  R.  948,  52 
another  point  by  People  v.  MoCreery,  L.R.A.  198. 

34  Cal.  432;  Denver  City  R.  Co.  v.  Notes:   129  A.   S.  R.   267,  287;   6 

Denver,  21  Colo.  360,  41  Pac.  826,  52  L.R.A.  509 ;  30  L.R.A.  417  et  seq. ;  2 

A.  S.  R.  239,  29  L.R.A.  608;  In  re  Ann.  Cas.  326. 

Kessler,  26  Idaho  764,  146  Pac.  113,  See  infra,  par.  39,  as  to  a  similar 

LR.A.1915D  322;  Harder's  Fire  Proof  rule  of  cofistruction  under  the  federal 

Storage,  etc.,  Co.  v.  Chicago,  235  HI.  constitution;  and  see  infra,  par.  23. 

58,  85  N.  E.  245,  14  Ann.  Cas.  536;  for  an   exception  to  the  rule  under 

Terre  Haute  v.  Kersey,  169  Ind.  300,  certain  authorities  as  to  taxes  upon 

64  N.  E.  469,  95  A.  S.  R.  298;  Scot-  the  privileges  of  corporations, 

tish  Union,  etc.,  Co.  v.  Herriott,  109  7.  State  v.  Applegarth,  81  Md.  293,  . 

la.   606,  80  N,   W.   665,  77  A.   S.  31  Atl.  961,  28  L.R.A.  812. 

R.  548;  State  v.  Hammond  Packing  8.  Note:  30  L.R.A.  419. 

Co.,  110  La.  180,  34  So.  368,  98  A.  9.  Note:  2  Ann.  Cas.  326. 

S.  R.  159;  Youngblood  v.  Sexton,  32  10.  See  supra,  par.  7. 
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there  is  no  restriction  on  the  power  of  the  legislature  to  tax  occu- 
pations/^ except  that  there  can  be  no  arbitrary  and  unreasonable 
discrimination  against  persons.**  Under  the  general  rule  it  is  clear 
that  a  privilege  tax  on  a  trade  or  occupation  may,  so  far  as  con- 
stitutional provisions  are  concerned,  be  authorized  by  the  consti- 
tution in  addition  to  an  ad  valorem  tax  on  property.**  If  an 
occupation  tax  be  upheld  in  any  case  as  an  exercise  of  the  taxing 
power,  it  must  not  violate  a  constitutional  requirement  of  uniformity, 
and  therefore  a  tax  imposed  by  the  legislature  on  the  exercise  of  an 
occupation  in  some  counties  but  not  in  others  is  unconstitutional.** 
And  it  has  been  held  that  the  constitutional  requirement  that  taxes 
shall  be  uniform  on  all  property  subject  to  taxation  and  shall  be 
assessed  at  its  fair  cash  value  is  violated  by  a  municipal  tax  which 
applies  the  ad  valorem  system  to  real  property  and  a  license  tax  to 
personal  property,  although  it  is  also  provided  that  taxation  based 
on  licenses  or  franchises  may  be  provided  for.**  Whether  money 
raised  under  the  provisions  of  a  municipal  ordinance  requiring  every 
person  engaged  in  a  certain  occupation  or  business  to  pay  a  fixed  sum 
annually  into  the  city  treasury  is  license  money  within  the  meaning 
of  a  constitutional  provision  depends  on  the  substance  and  purpose 
of  the  ordinance,  rather  than  on  its  form.** 

12.  Privileges  and  Franchises  of  Corporations. — A  tax  imposed  on 
certain  corporations  by  way  of  a  license  for  exercising  corporate 
franchises,  although  laid  with  respect  to  the  capital  stock,  possesses 
the  hij^ol  quality  of  a  license  or  franchise  tax,  as  distinguished  from 
a  tax  on  property,  and  is  not  offensive  to  those  constitutional  pro- 
visions which  require  equality  and  uniformity  in  the  taxation  of 
property.*'  And  so  a  license  tax  on  corporations  is  not  a  tax  on 
their  franchises  in  the  sense  that  the  word  is  used  in  the  constitu- 
tion, declaring  them  to  be  property  and  requiring  property  to  be 
taxed  according  to  its  value,  and  therefore  such  taxes  may  be  pro- 
portioned to  the  capital  involved,  at  least  where  the  constitution  also 
authorizes  a  license  tax  on  franchises.**    In  license  legislation,  by  the 


11.  Davis  V.  Macon,  64  Ga.  128,  37  U.  S.  594,  10  S.  Ct.  593,  33  U.  S.  (L. 
Am.  Rep.  60;  Scottish  Union,  etc.,  Ins.  ed.)  1025;  Phoenix  Carpet  Co.  v.  State, 
Co.  V.  Herriott,  109  la.  606,  80  N.  W.  118  Ala.  143,  22  So.  627,  72  A.  S.  R. 
665,  77  A.  S.  R.  548.  143  and  note;  Standard  Underground 

12.  Water-Pierce  Oil  Co.  v.  Hot  Cable  Co.  v.  Atty-Gen.,  46  N.  J.  Eq. 
Springs,  85  Ark.  509,  109  S.  W.  293,  270,  19  Atl,  733,  19  A.  S.  R.  394; 
16  L.R.A.(N.S.)  1035.  Blaolo-ock   Copper  Min.,  etc.,   Co.    v. 

13.  Bee  infra,  par.  13-14.  Tingrey,  34  Utah  369,  98  Pac.  180,  131 

14.  State  V.  Moore,  113  N.  C.  697,  A.  S.  R.  850,  28  L.R.A.(N.S.)  255. 
18  S.  E.  342,  22  L.R.A.  472.  See  supra,  par.  11,  as  to  the  rule  gen- 

15.  Levi  V.  Louisville,  97  Ky.  394,  erally. 

30  S.  W.  973,  28  L.R.A.  480.  18.  Blackrock  Copper  Min.,  etc.,  Co. 

16.  State  V.  Bovd,  63  Neb.  829,  89  v.  Tinsrev,  34  Utah  369,  98  Pac.  180, 
N.  W.  417,  58  L.R.A.  108.  131   A.    S.   R.   850,   28   L.R.A. (N.S.) 

17.  Home  Ins.  Co.  v.  New  York,  134  255. 
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term  "corporate  franchise  or  business"  is  meant  the  right  or  privi- 
lege of  being  a  corporation,  that  is,  of  doing  business  ^in  a  corpo- 
rate capacity,  the  granting  of  which  right  or  privilege  rests  entirely 
in  the  discretion  of  the  state,  and  when  granted  may  be  accompa- 
nied with  such  conditions  as  the  legislature  may  judge  most  befit- 
ting to  public  policy.^*  There  is  a  distinction  between  the  right 
or  privilege  to  transact  or  carry  on  business  within  the  corporate 
limits  of  a  city  and  the  actual  operation  of  the  business  itself.  It 
is  the  franchise,  the  grant  of  the  right  to  do  business,  which  must 
be  taxed  according  to  value,  the  same  as  other  property ,*•  provided, 
at  least,  the  franchise  is  not  derived  from  the  United  States ;  ^  and 
it  is  in  this  sense  of  the  term  that  the  franchise  or  right  is  not 
identical  with  the  business  or  occupation  of  the  company.*  Conform* 
ably  to  the  rule  relating  to  the  authority  of  legislatures  generally,* 
the  taxation  of  a  corporate  franchise  has  no  limitation  but  the  dis- 
cretion of  the  taxing  power,  and  its  value  is  not  measured  like  that 
of  property,  but  may  be  fixed  at  any  sum  that  the  legislature  may 
choose.  The  objection  is  not  tenable  that  the  statute,  in  imposing 
such  tax,  conflict  with  the  last  clause  of  the  first  section  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States,  declaring 
that  no  state  shall  deprive  any  person  within  its  jurisdiction  of  the 
equal  protection  of  the  laws,  although  corporations  are  persons  within 
the  meaning  of  this  amendment.*  The  yearly  license  fee  imposed 
on  miscellaneous  corporations  is  levied  on  the  right  of  the  company 
to  exist  in  corporate  form,  without  regard  to  the  powers  that  under 
nich  form  it  may  exercise.  Such  a  fee  may  be  exacted  by  the  state 
from  which  the  right  is  derived,  without  reference  to  the  nature 
of  the  business  the  corporation  may  be  authorized  to  carry  on,  and 
is  constitutional,  even  as  against  a  domestic  corporation  created  for 
the  purpose  of  en.8:aging  in  commerce  with  an  adjoining  state.*  A 
statute  requiring  corporations  to  pay  an  annual  privilege  tax  takes 
effect  from  the  day  of  its  approval,  unless  a  different  time  is  specified 
in  the  act  Such  a  tax  has  no  relation  to,  or  connection  with,  taxes 
imposed  on  licenses  exacted  by  pre-existing  legislation,  but  is  gov- 
erned alone  by  the  terms  of  the  statute  creating  it* 

19.  Home  Ins.  Co.  v.  New  York,  134       S.  See  infra,  par.  27  et  seq. 

U.  S.  594, 10  S.  Ct  593,  33  U.  S.  (L.       4.  Home  Ins.  Co.  v.  Now  York,  134 
ed.}  1025.  U.  S.  594, 10  S.  Ct  693,  33  U.  S.  (L. 

20.  Nebraska  Telephone  Co.  v.  Lin-  ed.)  1025. 

coin,  82  Neb.  59,  117  N.  W.  284,  28  5.  State  Lumberville  Delaware  Bridge 

LR.A.(N.S.)  221.  Co.  v.  State  Board  of  Assessors,  65 

1.  Atlantic,  etc.,  Tel.  Co.  v.  Phila-  N.  J.  L.  529,  26  Atl.  711,  25  L.B.A. 
delphia,  190  U.  S.  160,  23  S.  Ct.  817,  134. 

47  U.  S.  (Li  ed.)  995.  6.  Phoenix  Carpet  Co.  ▼.  State,  118 

2.  Nebrasi<a  Telephone  Co.  ▼.  lin-  Ala.  143,  22  So.  627,  72  A.  S.  R.  143. 
coin,  82-  Neb.  59,  117  N.  W.  284,  28  As  to  the  time  of  taking  effect  of  sta^ 
L.R.A.(N.S.)  221.  utes  generally,  see  Statutxs. 
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13.  Double  Taxation. — It  is  a  well  setUed  rule  that  the  state  may 
collect  ao  ad  valorem  tax  on  property  used  in  a  calling,  and  at  the 
same  time  impose  a  license  tax  on  the  pursuit  of  that  cfdling.'  This 
is  in  no  sense  a  double  tax;  the  state  does  not  tax  the  calling  as 
property,  but  simply  requires  a  license  for  the  privilege  of  engaging 
in  it,  or  for  enjoying  advantages  incident  to  its  exercise."  Accord- 
ingly, it  is  not  a  valid  objection  to  an  ordioaxice  that  it  partakes 
of  both  the  character  of  a  regulation  and  also  that  of  an  excise  or 
privilege  tax.  The  business  is  more  easily  subjected  to  the  operation 
of  the  power  to  regulate  where  a  license  is  required,  while  the  revenue 
obtained  on  account  of  the  license  is  none  the  less  legal  because  the 
ordinance  which  authorized  it  fulfils  the  two  functions,  one  a  regu- 
lating and  llie  other  a  revenue  function.  So  long  as  tiie  state  law 
authorizes  both  regulation  and  taxation,  it  is  enough,  and  the  enforce- 
ment of  the  ordioaDce  violates  no  provision  of  the  federal  constitu- 
tion.* Where,  however,  a  license  is  for  the  purpose  of  raising  revenue, 
the  tests  as  to  taxation,  according  to  some  of  the  authorities,  prevail, 
and  in  such  case  the  license  would  be  obnoxious  as  double  taxation.^* 
Following  the  general  rule  it  has  been  held  that  a  statute  imposing 
a  tonnage  tax  for  purposes  of  inspection  on  certain  products,  and 
forbidding  any  other  tax  to  be  levied  by  county,  city,  or  town,  does 
not  forbid  a  municipality  from  imposing  a  license  tax  on  the  business 
of  dealing  in  such  products."  The  cases  generally  hold  that  the 
imposition  of  a  hcense  tax  on  vehicles  using  the  streets  of  a  city 
for  carrying  persons  or  property,  in  addition  to  the  ad  valorem  tax 
on  the  vehicles  as  property  and  a  license  tax  on  the  right  to  pursue 
the  occupation  in  which  the  vehicles  are  used,  does  not  amount 
to  double  taxation,**  but  there  is  authority  supporting  the  opposite 


7.  Ft.  Smith  v.  Scruggs,  70  Ark. 
549,  69  S.  W.  679,  91  A.  S.  R.  100, 
58  L.R.A,  921 ;  San  Francisco  v.  Liver- 
pool, etc.,  Ins.  Co.,  74  Cal.  113,  15 
Pac.  380,  5  A.  S.  R.  425;  Scottish 
Union,  etc.,  Ins.  Co.  v.  Herriott,  109 
la.  606,  80  N.  W.  665,  77  A.  S.  R.  548; 
Springfield  V.  Smith,  138  Mo.  645,  40 
S.  W.  757,  60  A.  S.  R,  569,  37  L.R.A. 
446;  Nebraska  Telephone  Co.  v.  Lin- 
coln, 82  Neb.  59,  117  N.  W.  284,  28 
L.R.A.(N.S.)  221  an<)  note;  State  v. 
Stevenson,  109  N.  C.  730, 14  S.  E,  385, 
26  A.  S.  R.  595;  Pocomoke  Guaao  Co. 
V.  New  Bern,  158  N.  C.  354,  74  S.  E. 
2,  39  L.R.A.(N,S.)  803;  In  re  Hoffert, 
34  S.  D.  271, 148  N.  W.  20,  52  L.R.A. 
{N.S.)  949  and  note;  Pullman  Palace- 
Car  Co.  V.  State,  64  Tes.  274,  53  Am. 
Rep.  758. 

Note:  129  A.  S.  R.  264. 


8.  Ft  Smith  v.  Sorugga,  70  Art. 
549,  69  S.  W.  079,  91  A.  S.  R.  100,  58 
L.R.A.  921;  Nebraska  Telephone  Co. 
V.  Lincoln,  82  Neb.  59,  117  N.  W.  284, 
28  L.R.A.(N,S.)  221;  MeroantUe  In- 
corporating Co.  V,  Jiuikin,  85  Neb. 
561, 123  N.  W.  1055, 19  Ann.  Caa.  269; 
Frnmmer  v.  Richmond,  31  Grat.  (Va.) 
646,  31  Ara.  Rep.  746. 

9.  Gundling  v.  Chicago,  177  U.  8. 
183,  20  S.  Ct.  633,  44  U.  S.  (L.  ad.) 
725. 

10.  Atlantic,  etc.,  Tel.  Co.  v.  Phfla- 
delpliia,  190  U.  S.  160,  23  S.  Ct  817, 
47  U.  S.  (L.  ed.)  995.  See  infra,  par. 
50,  as  to  tax  for  revenue  purposes. 

11.  Pocomoke  Quano  Co.  v.  New 
Bern,  158  N.  C.  354,  74  8.  E.  2,  3fl 
L.R.A.<N.S.)  803. 

12.  Herder's  Fireproof  Storage,  etc, 
Co.  V.  Chicago,  235  III.  58,  85  N.  E. 


17   £L^    C.Lu  LICENSES  §  14 


**  In  respect  of  this  division  of  authority,  under  the  rule  first 
a  business  subject  to  a  general  occupation  tax  cannot  bo  divided, 
additional  tax  be  imposed  on  some  of  the  constituent  elements 
o£  t;l:i.e  business;  but  if  the  element  on  which  the  additional  tax 
is  ixDr^posed  is  not  a  necessary  or  usual  part  of  the  general  busi- 
the  tax  will  be  sustained.^'*  While  in  support  of  the  oppos- 
ile  the  position  has  been  taken  that  if  one  pays  a  license  tax 
to  £1.  city  to  obtain  the  privilege  to  peddle  with  a  wagon,  he  obtains 
the  privilege  the  right  to  the  free  use  of  the  streets  of  the  city 
liis  vehicle ;  and  to  compel  him,  after  paying  for  a  license  which 
aia.t;,l:i.c>ri2ed  him  to  use  his  wagon  on  the  streets,  to  pay  for  and  take 
ou.t;  ^wi  additional  license  for  the  same  privilege  conferred  by  the 
^^^■'^t;  junounts  to  double  taxation.^*  The  right  to  license  an  occu- 
pQ.tiio3i  in  one  locality  is  not  necessarily  affected  by  a  licensing  of 
*"^  ^ame  occupation  under  another  jurisdiction;  and  so  it  may  be 
tti^t  one  municipality  may  legally  exact  a  license  of  a  person  pur- 
^^iTiSL^^  his  occupation  in  such  municipality  although  he  had  been 
ousiy  licensed  elsewhere  by  another  municipal  body  for  the 
pursuit.** 

[.  Double  Occupations. — ^Itis  a  general  rule  that  a  person  engaged 
^^   ^i-^^veral  distinct  occupations  or  businesses  in  the  same  city  or  town 
'^^-y^     be  required  to  pay  a  license  tax  for  each.*'    And  so  a  charter 
sion  that  no  more  than  one  license  shall  be  assessed  or  collected 
persons  doing  business  under  a  firm  name  does  not  prohibit 
5xaction  from  an  individual  or  firm  of  a  license  for  carrying 
[Q  business  of  a  retail  liquor  dealer  and  another  license  for 
►^ing  on  business  as  a  wholesale  dealer  in  such  liquors.*®     Al- 
^h  the  legislature  may  require  a  license  as  retail  merchant,  which 
^^bly  means  a  retail  dealer  in  any  and  all  kinds  of  merchandise, 
ly  also,  from  motives  of  public  policy,  require  a  £fpecial  license 
^^-^rtain  kinds  of  dealers,  such  as  peddlers  and  hawkers,  as  well 
^     <^f  those  who  deal  in  certain  kinds  of  merchandise,  such  as  those 
*J'^^^      retail  distilled  liquors,  sell  medicines,  keep  a  coffee,  soda,  or 
*^'^^^i^    stand,  and  many  others.     And  where  a  license  is  required 
^     ^^^^rry  on  the  business  of  a  druggist,  one  cannot,  it  has  been  held, 


p,T^ »      :i4  Ann.  Cas.  636,  distinguishing  16.  Chicago  Packing,  etc,  Co.  ▼.  Chi- 

if"^^5^o  V.  Collins,  175  111.  445,  51  N.  cage,  88  lU.  221,  30  Am.  Rep.  545. 

r'Q^^^Cir,  67  A  S.  R.  224,  49  L.R.A.  17.  Wilder  v.  Savannah,  70  Qa.  761, 

?^^»     ^Dn  the  gronnd  that  it  was  decided  48  Am.  Rep.  598;  Rosenbaum  v.  New- 

*^^*"«  cities  were  authorized  to  impose  hern,  118  N.  C.  83,  24  S.  E.  1,  32 

inse  tax  on  the  use  of  the  streets.  L.R.A.   123;    Saulsbury  v.   State,   43 

^te:  21  L.R.A.(N.S.)  279.  Tex.  Crim.  90,  63  S.  W.  568,  96  A.  S. 

•   Newport  v.  Fitzer,  131  Ky.  544,  R.  837. 

S.  W.  742,  21  L.R.A.(N.S,)  279.  Note:  129  A  S.  R.  265. 

Note.  21  L.R.A.(N.S.)  280.  18.  Mobile  v.  Phillips,  146  Ala.  158, 

.  Newport  v.  Fitzer,  131  Ky.  544,  40  So.  826,  121  A.  S.  R.  17. 
S.  W.  742,  21  L.R.A.(N.S.)  279. 
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claim  the  right  to  sell  drugs  and  medicines  under  a  license  as  a 
retail  merchant.^*  It  is  sometimes  claimed  that  the  occupations 
united  by  licensees  are,  in  effect,  one  and  the  same  business.  That 
they  were  and  had  been  united  in  specified  instances  is  not,  how- 
ever, proof  of  a  custom  so  universal  as  to  make  it  binding.**  The 
combining  of  similar  or  different  occupations  in  an  apparently  single 
occupation  is  not  always  definable  and  much  must  be  left  to  the 
laws  and  decisions  of  the  particular  jurisdiction  in  specific  cases. 
As  illustrating  this  it  has  been  held  that  a  city  having  authority 
to  license  and  tax  all  insurance  agencies  has  power  to  compel  each 
insurance  agent  to  pay  a  separate  tax  for  each  company  represented 
by  him;  but  that  a  city  ordinance  requiring  insurance  agents  who 
represent  companies  not  located  within  the  city,  and  those  only,  to 
pay  a  tax  and  procure  a  license  before  transacting  business  is  voidA 

IIL  Persons  SuBJBc;r  to  Licbnbb  Tax 

15.  In  General;  Nonresidents. — ^As  a  general  rule  license  ordinances 
affect  the  individual.  He  is  required  to  pay  the  tax  and  obtain  the 
license.  The  penalty  for  a  failure  is  on  him.'  Since  the  tax  is  on 
the  business,  ordinarily  it  is  entirely  immaterial  whether  such  busi- 
ness is  carried  on  by  an  individual,  a  partnership,  or  a  corporation ;  • 
and  so  long  as  the  laws  prohibiting  unjust  discrimination  are  observed 
it  is  also  immaterial  whether  the  business  be  carried  on  by  a  resident 
or  nonresident.*  In  this  connection  it  has  been  held  that  where 
an  ordinance  embraces  property  employed  in  the  city,  as  well  as  that 
kept  in  the  city,  it  can  make  no  difference  that  a  nonresident  keeps 
such  property  on  premises  just  outeide  of  the  corporate  limits,  if  it 
is  used  or  employed  on  the  streets  of  the  city  in  business  conducted 
in  the  city.*  It  is  not  an  immunity  or  privilege  secured  by  the 
constitution  that  a  nonresident  merchant  or  trader  shall  be  per- 
mitted to  come  into  a  state,  and  trade  or  do  business  therein,  and 
pay  neither  a  license  tax  on  his  trade  nor  a  tax  on  his  property, 
while  the  resident  merchant  must  pay  both ;  to  have  all  the  advan- 
tages of  a  resident  trader  and  escape  all  taxation  to  which  the  latter 
is  subjected.*    But  if  a  license  tax  is  imposed  on  a  nonresident  which 


19.  State  V.  Holmes,  28  La.  Ann.  3.  Singer  Mfg.  Co.  ▼.  Wright,  97 
765.  26  Am.  Rep.  110.  As  to  licensing  Ga.  114,  25  S.  E.  249,  35  L.R.A.  497, 
dru^£^ists,  see  Drugs  and  Druggists,  As  to  corporations,  domestic  and  for- 
vol.  9,  p.  697.  ei^,  see  infra,   par.   16,  and   as   to 

20.  Wilder  v.  Savannah,  70  Ga.  761,  employers,  employees  and  agents,  see 
48  Am.  Rep.  598.  infra,  par.  17. 

1.  Simrall  v.  Covington,  90  Ky.  444,  4.  See  infra,  par.  31  et  seq. 


14  S.  W.  369,  29  A.  S.  R.  398,  9  L.R.A. 
556. 

2.  Simrall  v.  Covington,  90  Ky.  444, 


5.  Frommer  v.  Richmond,  31  Grat. 
(Va.)  646,  31  Am.  Rep.  746. 

6.  Ward  v.  State,  31  Md.  279, 1  Am. 


14  S.  W.  3G9,  29  A.  S.  R.  398,  9  L.R.A.    Rep.  50.    And  see  Commkbce,  vol.  5, 
65G.  p.  796. 
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does    not  bear  similarly  on  residents  engaged  in  the  same  business 

it  is  invalid.^    Under  the  general  rule  as  to  nonresidents^  it  has  been 

held   tliat  an  attorney  at  law  who  has  his  office  and  place  of  business 

within    the  city  limits,  although  he  resides  outside,  is  subject  to  a 

liceixso    tax  imposed  by  ordinance  in  general  terms  ''on  every  attorney 

at  la.\\r^  ''  »         . 

16.     Corporations. — The  word  "person"  as  used  in  a  license  law  will 
inelu<3<3  corporations,  if  they  are  within  the  spirit  and  purpose  of  the 
hw;  •      "fcut  whether  such  language  in  any  case  does  include  corpo- 
rations    depends  on  the  intent  of  the  statute  to  be  gathered  from  its 
provij^i<z>ns,^®     The  grant  of  a  charter  to  a  corporation  authorizing 
it  to   o^iuxry  on  a  certain  business  does  not  import  that  it  may  engage 
thereixiL    without  contributing  to  the  support  of  the  government  by 
the  pfi^^rment  of  an  occupation  tax,*^  and  it  is  subject  also  to  a  tax 
impose  <3  by  the  state  for  the  privilege  of  existence  and  the  continued 
^ght;       -fco  exercise  its  corporate  franchise.*'     Foreign   corporations, 
Miou^l::^     engaged  in  interstate  commerce,  may  be  required  to  pay  a 
^^eens^     tax  for  the  privilege  of  transacting  intrastate  business.**    The 
rulo   tl-x  St  a  state  may  impose  a  tax  on  a  corporation  for  the  privilege 
of  trixi::^  isacting  business  within  its  borders  is  often  applied  in  the  case 
of  irisvi^rance  companies,  and  it  is  competent  for  the  legislature  to 
exact    St.  license  tax  either  of  the  domestic  or  foreign  insurance  cor- 
pora,t.ic>:iis.**     It  has  been  held  that  the  purpose  of  a  privilege  or 
occiap>s^."fcion  tax  imposed  on  such  companies  to  raise  a  fund  for  the 
benefit     of  fire  companies  is  public,  although  the  money  is  paid  to  a 
"'^     <i^I)artment  association  which  administers  the  fund.**     When 
autlxox'^ty  is  conferred  on  a  corporation  to  carry  on  a  specified  busi- 


p^*    ^'^-^<:»nardv.  Reed,  46  Colo.  307,104  Com.,  218  Mass.  558,  106  N.  B.  310, 

g  •   ^^  CJ,  133  A.  S.  R.  77.  Ann.  Caa.  1916C  214. 

«^ %  -^I:^ tersburg  v.  Cocke,  94  Va.  244,  Notes:  Ann.  Cas.  1913C  812;  Ann. 

j^^    -K:  .  576,  36  L.R.A.  432.    See  also  Cas.  1916C  1248. 

g^^      ^^^i^m;Ya  at  Law,  vol.  2,  pp.  950-  See  also  Commerce,  vol.  5,  p.  789 

^*    ^  et  seq.;  Foreign  Corporations,  vol. 

et  se           '^  Corporations,  vol.  7,  p.  33  12,  p.  54. 

IQ  ^"L  14.  Scottish  Union,  etc.,  Ins.  Co,  v. 

Xx'     ^J^ote:  Ann.  Cas.  1914A  1309.  Herriott,  109  la.  606,  80  N.  W.  665, 

TunW-  "^'^ercantile  Incorporatins:  Co.  v.  77  A.  S.  R.  548;  Northwestern  Mut. 

^g    r^*^ »    85  Neb.  661,  123  N.  W.  1055,  Life  Ins.  Co,  v.  Lewis,-  etc.,  Coauty, 

^  i^     ^-  Cas.  269  and  note.  28  Mont.  484,  72  Pac.  982,  98  A.  S. 

c    4si->^^«^  Jersey  v.  Anderson,  203  U.  R.  572. 

^^^^'^•^    27  S.  Ct.  137,  51  U.  S.  (L.  ed.)  Note:  129  A.  S.  R.  288,  290. 

"  *  See  also  infra,  par.  37.    As  to  the 


-p^^^  *     ^*ick  V.  Jordan,  169  Cal,  1,  145.  rule  that  issuing  insurance  policies  is 
^.^^     ^06,  Ann.  Cas.  1916C  1237  and   not   a   transaction   of   commerce,   see 
^o^*     S-  S.  White  Dental  Mfg.  Co.  v.    Commerce,  vol.  5,  p.  786. 
^^^^-»    212  Mass.  35,  98  N.  E.  1056,       15.  London  Phoenix  Assur.   Co.  v. 
"S     ^-^    Cas.  1913C  805,  affirmed  231  U.   ]\f ontsfomery  Fire  Department,  117  Ala. 
r^^^^,  34  S.  Ct.  15,  58  U.  S.  (L.  ed.)    631,  23  So.  843,  42  L.R.A.  468. 
»     Marconi   Wireless    Tel.    Co.   v. 
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ness  within  the  limits  of  a  municipal  organizatioD,  it  is  presumed 
that  QiB  business  is  intended  to  be  conducted  uoder  the  restrictions, 
rules,  and  regulations  that  govern  the  same  business  when  trans- 
acted by  others  within  the  same  corporate  limits.** 

17.  Agents  and  Employees. — Where  a  statute  requires  a  licensa 
as  a  prerequisite  to  engaging  in  a  specitied  business,  an  agent  is  per- 
soniilly  liable  for  the  penalties  imposed  by  the  statute  on  persons 
engaging  in  such  business,  pursuit  or  employment,  without  first  hav- 
ing obtained  a  license,*'  and  he  cannot  excuse  himself  on  the  ground 
that  he  did  not  know  that  his  employer  was  without  a  license,'* 
because  it  is  his  duty  to  inform  himself  whether  the  license  tax  has 
been  paid  and  the  business  licensed.'*  In  some  cases,  however, 
it  has  been  held  that  an  agent  conducting  a  bu^ness  other  than  the 
liquor  business,  without  the  license  required  by  statute,  is  not  per* 
sonally  liable  for  the  penalties  imposed  by  the  statute  on  all  such 
persons  as  shall  engage  in  such  business,  trade  or  employment.'* 
According  to  this  view  the  local  agent  of  a  telephone  company  which 
has  forfeited  its  license  to  do  business  in  a  municipality  cannot  be 
prosecuted  individually  for  conducting  such  business  without  a  license,' 
Under  a  statute  which,  in  terms,  requires  only  dealers  or  traders, 
that  is,  the  persons  conducting  the  business,  to  be  licensed,  it  has 
been  held  that  this  does  not  require  bona  fide  employees  of  such 
dealers  to  take  out  licenses.' 

IV.  Iktehstate  Business  and  Commerce 

18.  General  Rule. — It  is  a  general  rule  that  a  state  cannot  tax  or 
regulate  interstate  commerce,  or  make  the  payment  of  a  tax  or  the 
taking  out  of  a  license  a  condition  precedent  to  carrying  on  inter- 
state commerce.*     And  so,  when  transactions  are  between  pw^ns 

16.  Prankford,  etc.,  R.  Co.  t.  Phila^  1.  Carterville  v.  Gibson,  259  Mo. 
delphia,  58  Pa.  St.  119,  98  Am.  Dec.  499,  168  S.  W.  673,  L.E.AJ915A  10« 

242.  and  note. 

17.  Alexander  v.  State,  86  Ga.  246,  2.  State  v.  Rosenbaoio,  80  Conn.  327, 
12  S.  E.  408,  10  L.R.A.  859;  Eanta  68  AU.  250,  125  A.  S.  R.  121,  15 
V.  Chifago,  172  HI.  204,  50  N.  E.  233,  L.fi.A.(N.S.)  288. 

40  L.R.A.  611;  Temple  v.  Sumner,  51  3.  Leloup  v.  Port  of  Mobile,  127  U. 

Mias.  13,  24  Am.  Rep.  615;  La  Norm  S.  640.  8  S.  Ct.  1380,  32  U.  S.  (L.  ed.) 

V.  State,  13  Tex.  App.  33,  44  Am.  Rep.  311 ;  Atlantic,  etc.,  Tel.  Co.  v.  Phila- 

609.  delpliia,  190  U.  S.  160,  23  8.  Ct.  817, 

Note:  Ann.  Cas.  1913B  860.  47  U.  S.  (L.  ed.)  995;  Dopier  v.  Ala- 

18.  Hardin  v.  Radford,  112  Va.  547,  bama,  218  U.  S.  124,  30  S.  Ct.  649, 
72  S.  E.  101,  Ann.  Cas.  1913B  858  M  U.  S.  (L.  ed.)  965,  28  L.R.A.(N.S.) 
and  note.  264;  Barrett  v.  New  York,  232  U.  S. 

19.  Emporiar.  Becker,  76  Ken.  181,  ]4,  34  S.  Ct.  203,  58  U.  S.  (L.  ed.) 
90  Pae.  798,  12  L.R.A.{N.S.)    946.  483;  In  re  Houston,  47  Fed.  639,  14 

20.  Carterville  v.  Gibson,  259  JIo.  L.R.A.  719;  Osborne  v.  State,  33  Fla. 
499,  168  S.  W.  678,  L.R.A.1915A  106.  li;2,  14  So.  588.  39  A.  S.  R.  09,  25 

Note:  Ann.  Cas.  1913B  861.  L.R.A.  120  (liolding  the  rule  true  also 
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in  diff^ent  states,  or  consist  of  the  transportation  of  freight  or  pas- 
sengers from  one  state  to  another,  a  state  tax  is  prohibited,  whether 
it  creates  discrimination  or  not.^  FoUowmg  this  principle  neither 
states  nor  municipalities  can  enforce  any  law  or  ordinance,  tiiie  effect 
of  which  is  to  embarrass  commercial  communication  between  the 
different  states,*  or  to  discriminate  against  the  products  of  a  state  * 
or  foreign  country ; '  or  exact  licenses  from  persons  residing  in 
foreign  states  which  are  not  required  of  its  own  citizens  under  like 
circumstances  and  on  like  terms.^  Neither  can  a  state  or  munici- 
pality tax  the  business  engaged  in  interstate  commerce,  by  imposing 
a  license  on  its  agents  or  salesmen.*  Lil^ewise,  a  state  statute  requir- 
ing an  importer  of  merchandise  to  obtain  a  license  for  the  privilege 
of  selling  his  imported  goods  is  unconstitutional  and  void,^*  the  rule 
being  that  a  tax  for  a  license  to  sell  goods  is,  in  effect,  a  tax  on 
the  goods  themselves.^^  After  goods  imported  into  a  state  have 
become  incorporated  with  the  body  of  the  goods  and  property  gen- 
erally within  the  state  and  under  its  jurisdiction,  and  are  the  sub- 
ject of  the  transactions  of  merchants,  dealers  and  peddlers,  it  is  clear 

as  to  foreign  eommerce) ;  Oraffty  ▼.  rille   Delaware   Bridge    Co.    ▼.    State 

Rushville,  107  Ind.  602,  8  N.  E.  609,  Board  of  Assessors,  55  N.  J.  L.  529, 

57  Am.  Rep.  128;  Lumberville  Dela-  26  AU.  711,  25  L.R.A.  134.    See  infra, 

ware  Bridge  Co.  v.   State  Board  of  par.  31  et  seq.,  as  to  discriminations 

Assessors,  55  N.   J.  L.  529,  26  Atl.  against  goods  of  foreign  state. 

711,  25  L.R.A.  134.  7,  Com.  v.  Caldwell,  190  Mass.  355, 

Notes:  8  A.  8.  R.  512;  33  A  S.  B.  76  N.  E.  955,  112  A.  S.  R.  334,  5 

842  et  seq.  Ann.  Cas.  879. 

See  also  Cokmerob,  vol.  5,  p.  796  8.  Leonard  v.  Reed,  46  Colo.  307, 

et  seq.  104  Pac.  410, 133  A.  S.  R.  77;  Graffty 

4.  Stat«  ▼.  French,  109  N.  C.  722,  ▼.  RoshviUe,  107  Ind.  502,  8  N.  E.  609, 

14  S.  E.  383,  26  A.  S.  R.  590  and  note.  57  Am.  Rep.  128. 

See  infra,   par.   22,   as   to   the  rule,  9.  Dozier  v.  Alabama,  218  U.  8. 124, 

where,    as    contradistinguished    from  30  S.  Ct.  649,  54  U.  8.  (L.  ed.)  965, 

nich  transactions,  the  tax  relates  to  28  L.R.A.(N.S.)  264  and  note;  In  re 

an  occupation  or  property  within   a  Kinyon,  9  Idaho  642,  75  Pae.  268,  2 

state;   and  see  infra,  par.  25,  as  to  Ann.  Cas.  699;  Marshalltown  ▼.  Blum, 

modification     of    rule     where     inter-  58  la.  184, 12  N.  W.  266,  43  Am.  Rep. 

ference  with    interstate   commerce   is  116 ;  Lumberville  Delaware  Bridge  Co. 

merely  indirect  or  incidental.  v.  State  Board  of  Assessors,  55  N.  J. 

6.  Graffty  v.  Rushville,  107  Ind.  502,  L.  529,  26  Atl.  711,  25  L.RA.  134. 

8  N.  E.  609,  57  Am.  Rep.  128.  See   infra,   par.   21,  as  to   sales  by 

6.  Cook  V.  Pennsylvania,  97  U.  8.  sample. 

566,  24  U.  8.  (L.  ed.)  1015;  Asher  v.  10.  Brown  v.  Maryland,  12  Wheat. 

Texas,  128  U.  8.  129,  9  8.  Ct.  1,  32  419,  6  U.  8.  (L.  ed.)  678. 

U.  S.  (L.  ed.)   368;  Stoutenburgh  v.  Note:  11  L.R.A.  180. 

Hennick,  129  U.  8.  141,  9  8.  Ct.  256,  11.  Brown  v.  Maryland,  12  Wheat. 

32  U.  8.  (L.  ed.)  637;  American  Fer-  419,  6  U.  8.   (L.  ed.)   678;  Cook  v. 

tilizing  Co.  v.  North  Carolina  Board  Pennsylvania,  97  U.  S.  566j  24  U.  8. 

of  Agricultcre,  43  Fed.  609, 11  L.R.A.  (L.  ed.)  1015;  Howe  Machine  Co.  v. 

179,  Graffty  v.  Rushville,  107  Ind.  502,  Gage,  100  U.  8.  «76,  25  U.  8.  (L.  ed.) 

8  N.  E.  609,  57  Am.  Rep.  128 ;  Lumber-  754. 
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that  another  rule  must  generally  prevail."  When  an  act  of  a  state 
prescribes  a  regulation  repugnant  to  and  inconsistent  with  the  regu- 
lation of  Congrees,  the  state  law  muat  give  way;  and  this,  without 
regard  to  the  source  of  power  whence  the  state  legislature  derived 
its  enactment*' 

19.  Basis  and  Scope  of  Rule;  Federal  Supervision. — The  constitu- 
tion of  the  United  States  having  given  to  Congress  the  power  to 
regulate  commerce,  not  only  with  foreign  nations,  but  among  the 
several  states,  that  power  is  necessarily  exclusive  whenever  the  sub- 
jects of  it  are  national  in  their  character,  of  admit  only  of  one  uui> 
form  system,  or  plan  of  regulation."  It  is  well  settled,  however, 
that  a  law  cannot  be  deemed  a  regulation  of  commerce  among  the 
states  within  the  puniew  of  this  rule  merely  because  it  may  inci- 
dentally or  indirectly  affect  such  commerce.^*  Where  Congress  pos- 
sesses constitutional  power  to  regulate  trade  or  intercourse,  it  may 
regulate  by  means  of  licenses  as  well  as  in  other  modes;  and  in 
case  of  such  regulation  a  license  will  give  to  the  licensee  authority 
to  do  whatever  is  authorized  by  its  terms.  Thus,  Congress  having 
power  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes,  may,  without  doubt,  pro- 
vide for  granting  coasting  licenses,  licenses  to  pilots,  licenses  to  trade 
with  the  Indians,  and  any  otlier  licenses  necessary  or  proper  for 
the  exercise  of  that  great  and  extensive  power ;  and  the  same  obsen-a- 
tion  is  applicable  to  every  other  power  of  Congress,  to  the  exercise 
of  which  granting  of  licenses  may  be  incident.  AH  such  hcenses 
may  confer  authority,  and  give  rights  to  the  licensee.'*  A  license 
to  sell  an  article,  foreign  or  domestic,  as  a  merchant  or  innkeeper  or 
victualer,  is,  however,  a  matter  of  police  and  of  revenue,  within  the 
power  of  the  state.  It  is  strictly  an  internal  regulation,  and  cannot 
come  in  conSict,  saving  the  rights  of  the  importer  to  sell,  of  any 

12.  See  infra,  par.  22.  16.  Smith   v.    Alabama,  124  V.   8. 

13.  Sinnot  v.  Davenport,  22  How.  465,  8  S.  Ct.  664,  31  U.  S.  (L.  ed.) 
227,  16  U.  8.  (L.  ed.)  243.  508;  Picklen  v.  Shelby  Conntj  Taxing 

14.  Siimot  7.  Davenport,  22  How.  District,  145  U.  B.  1,  12  S.  Ct  810, 
227,  16  U.  S.  (L.  e.l.)  243;  AUantic,  36  U.  S.  (L.  ed.)  601;  McDonald  v. 
etc.,  Tel.  Co.  v.  Philadelphia,  190  U.  State,  81  Ala.  279,  2  So.  829,  60  Am. 
S.  160,  23  S.  Ct.  817,  47  U.  S.  (L.  ed.)  Rep.  158 ;  State  v.  Wagener,  77  Mian. 
995.  See  also  Smith  v.  Alabama,  124  483,  80  N.  W.  663,  778,  1134,  77  A.  8. 
U.  S.  405,  3  S.  Ct.  564,  31  U.  S.  (L.  R.  C81,  46  L.R.A.  442;  Lumberville 
ed.)  508,  to  the  effect  that  any  legis-  Delaware  Bridge  Co.  t.  Stat«  Board 
lalion  of  a  state,  although  in  pursuance  of  Assessora,  55  N.  J.  L.  529,  26  Atl. 
of  an  acknowledged  power  reserved  711,  25  L.R.A.  134;  State  v.  Qorham, 
to  it,  which  conflicts  with  the  actual  115  N.  C.  721,  20  S.  E.  17S,  44  A.  S. 
exercise  of  the  power  of  Congress  over  R.  494,  25  L.R.A.  810. 

the  Bubjecl   of  commerce,   must   give       Note:  19  L.R.A.(N.S.)  301. 

way  before  the  supremaey  of  the  na-       16.  License  Tax  Casea,  5  WaU.  4fl2, 

tional  authority.  18  U.  S.  (L.  ed.)  497. 
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possessed  by  Congress.^'     And  $o  it  is  that  a  valid  police 

.^ion  is  not  subject  to  successful  attack  under  the  commerce 

of  the  federal  constitution.*^     But  such  regulations  must  be 

)d  to  matters  which  are  appropriately  of  local  concern.    They 

proceed  on  the  recognition  of  the  right  secured  by  the  federal 

."ution.     Local  police  regulations  cannot  go  so  far  as  to  deny 

;ht  to  engage  in  interstate  commerce,  or  to  treat  it  as  a  local 

ge,  and  prohibit  its  exercise  in  the  absence  of  a  local  license.** 

"•jstrate  the  application  of  the  rule,  while  the  states  have  juris- 

to  legislate  on  the  matter  of  the  use  or  sale  of  an  article 

is  brought  into  existence  by  virtue  of  the  application  of  a 

^A  process,  it  is  an  invasion  of  national  authority  for  the 

rture  of  a  state  to  make  a  law  which  requires  the  patentee  or 

^:mdee  first  to  procure  and  pay  for  a  license  to  sell  his  right  in 

ascovery — his  intangible  right — or  the  territory  in  which  such 

ds  granted.     In  so  far  as  the  statute  attempts  this,  it  is  in 

•t  with  the  law  of  Congress.*^    It  is  clear  that  the  federal  courts 

»t  bound  by  the  decisions  of  the  highest  court  of  the  state  in 

a  tax  on  interstate  commerce  is  authorized  and  imposed  that 

tax  is  an  exercise  of  the  police  power,  and  not  of  the  taxing 
1 

'^  Intrastate  Business  and  Commerce* — The  constitution  of  the 
States  does  not  confer  on  Congress  any  power  of  regulation 
^^  ^iiKT^ect  control  over  the  internal  commerce  or  domestic  trade  of 
w^^  s^i^tee.*  The  state  has  power  to  impose  a  license  tax  on  all  trade 
^^  ^vajsineas  carried  on  within  its  borders,  whether  by  its  own  citizens 
^^  otiose  of  other  states,  provided  only  that  there  is  no  unjust  discrimi- 
'^^^oxi  against  one  because  of  his  nonresidence  in  the  state.*  But 
*  ^isc^:rimination  against  persons  not  residents  of  the  state,  or  against 
gocKlg^  uo^  manufactured  in  the  state,  is  a  regulation  of  commerce 
^^t  \pv-ithin  the  power  of  the  states  to  enforce.*  The  fact  that  goods 
^^  I^^oducts  storod  in  a  state  are  to  be  shipped  out  of  the  state  does 


XT     2-     Xiicense  Cases,  6  How.  504,  12  8.  W.  291,  29  L.R.A.  786  and  note. 

t2'      CI^  ed.)  256.  1.  Caldwell  v.  North  Carolina,  187 

11  ;^^vJ*^x  parte  Hawley,  22  8.  D.  23,  U.  S.  622,  23  S.  Ct  229,  47  U.  S. 

TO^^ -::>?'"*  W.  93,  15  L.R.A.(N.S.)  138;  (L.  ed.)  336, 

15^*^^.ms  Oil  Co.  V.  Tracy,  141  Wis.  2.  License  Tax  Cases,  5  Wall.  462, 

^^3  N.  W.  785, 18  Ann.  Cas.  779.  18  U.  8.  (L.  ed.)  497;  Ward  v.  State, 

l>08tal  Tel.   Cable  Co.   v.   New  31   Md.   279,   1   Am.   Rep.   50.     See 

_                 192  U.  8.  55,  24  S.  Ct.  204,  Commerce,  vol.  5,  p.  700. 

C«fcV^|^-    8.    (L.  ed.)    338;   Postal  Tel.  3.  Ward  v.  State,  31  Md.  279, 1  Am. 

S'^^*:^   Co.  V.  Taylor,  192  U.  8.  64,  24  Rep.  50.     See  aJso  infra,  par.  24. 

208,  48  U.  8.   (L.  ed.)   342;  4.  Georgia  Packing  Co.  v,  Macon^ 

^-«t  ▼.  New  York,  232  U.  8.  14,  60  Fed.  774,  22  L.R.A.  775;  Marshall- 

^.  Ct.  203,  58  U.  S.  (L.  ed.)  483;  town  v.  Blum,  58  la.  184,  12  N.  W. 

a*^^^  V.  New  York,  232  U.  8.  35,  34  266,  43   Am.  Rep.  116.     See  supra, 

*  „^.  209,  58  U.  8.  (L.  ed.)  492.  par.  18. 

•^O.  Cem.  V.  Petty,  96  Ky.  452,  29 
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not  make  a  state  statute  requiring  a  license  for  conducting  the  busi- 
ness of  storing  in  the  8tat«  amount  to  a  regulation  of  interstate  com- 
merce.* 

21.  Sales  by  Sample. — It  is  a  general  rule  that  a  state  law  or 
ordinaDce  imposing  a  license  fee  upon  agents  representing  citizens 
of  another  state,  who  offer  for  sale  by  sample  goods  not  within  the 
state,  is  void,  because  it  assumes  to  establish  a  regulation  affecting 
commerce  between  the  states,  and  therefore  violates  the  commerce 
clause  of  the  federal  constitution.*  The  method  of  sending  solicitors 
into  another  state  for  orders  of  sale,  employing  samples  for  exhibi- 
tion, is  one  of  the  recognized  lawful  methods  of  carrying  on  trade 
between  the  different  states ;  and  hence  it  is  that  the  local  community 
where  the  solicitor  thus  goes  may  not  subject  him  to  an  occupation 
tax  or  a  license  fee,  no  matter  by  what  name  or  under  what  disguise, 
whether  as  peddler  or  merchant'  A  tax  on  a  sale  of  such  goods 
before  they  are  brought  into  the  state  is  a  tax  on  interstate  com- 
merce itself;  and  the  imposition  of  a  license  tax  on  the  person  mak- 
ing such  sale  is,  in  effect,  a  tax  on  the  goods  themselves.^  Though 
it  was  held  in  some  of  the  earlier  cases  on  the  subject  that  a  license 
tax  on  the  right  to  sell  certain  classes  of  goods  by  sample  to  consumers 
by  canvassing  from  house  to  house  may  properly  apply  to  goods 
shipped  from  foreign  states,  when  it  applies  equally  to  those  of 
domestic  origin,'  yet  it  has  since  been  authoritatively  determined 
that  the  invalidity  of  the  regulation  or  taxation  does  not  depend  on 
any  element  of  discrimination." 

22.  Goods  Shipped  into  State;  Dealers,  HerchftSts,  Peddlers.— 
A  distinction  has  been  made  where  the  goods  or  property  at  the 

6    W    W.  CargiU  Co.  v.  Minnesota,  v.  Willin^am,  9  Wyo.  290,  62  Pac. 

180  U.  S.  452,  21  S.  Ct.  423,  46  U.  S.  797,  87  A.   S.  R.  948  and  note,  52 

(L.  ed.)  619.  L.B.A.  198. 

6  Leioup  V.  Port  of  Mobile,  127  U.  Notes:  3  L.R.A,  706;  7  Ann.  Caa. 

S.  640,  8  S.  Ct.  1380,  32  U.  S.  (L.  ed.)  591. 

311 ;  Aster  v.  Texas,  128  TJ.  S.  129,  See  Commkrcb,  vol.  5,  pp.  768-770. 

9  S.   Ct.  1,  32  U.   S.    (L.  ed.)    368;  7.  In  re  Houston,  47  Fed.  539,  14 

Stoutcnburgh  v.  Hennick,  129  U.  3.  L.R.A.  719. 

141    e  S.  ct  256,  32  U.  8.  (L.  ed.)  8.  State  v.  Emert,  103  Mo.  241,  15 

637;  Caldwell  v.  North  Carolina,  137  S.  W.  81,  23  A.  S.  ft.  874,  U  L.R.A. 

U.  S.  622,  23  S.  Ct.  229,  47  U.  S.  (L.  219. 

ed.)  336;  Norfolk,  etc.,  R.  Co.  v.  Sims,  9.  TitusviUe  v.  Brennan,  143  Pa.  St. 

191  U.  S.  441,  24  S.  Ct.  151,  48  U.  S.  642,  22  All.  893,  24  A,  S.  R.  580,  14 

{L.  ed  )  254;  R«arick  v.  Pennsylvania,  L.R.A.  100,  reversed  in  153  U.  S.  289, 

203  U.  S.  507,  27  8.  Ct.  159,  51  U.  S.  14  S.  Ct.  829,  38  U.  B.  (L.  ed.)  719; 

(L.  ed.)   295;  Kinsley  v.   Dverly,  79  State  v.  Richards,  32  W.  Va.  348,  9 

Kan.  1,  98  Pac.  228,  19  L.R.A.(N.S.)  S.  K.  245,  3  L.B.A.  705  and  note. 

405;  State  v.  Baver,  34  Utah  257,  97  Note:  19  L.B.A.(N.S.)  304. 

Pnc    129,   19    L.R.A.(N.S.)    297   and  10.  Brennan  v.  TitusviUe,  153  U.  S. 

note;  Hni-on  v.  Locke,  42  Wfu=h.  215,  289,  14  S.  Ct.  829,  38  U.  S.  {L.  ed.) 

83  Pac.  721,  7  Ann.  Caa.  589 ;  State  719,  reversing  143  Pa.  St.  642,  22  AtL 
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time  of  the  sale  are  within  the  state  and  under  the  control  and  care 
of  the  agent  or  solicitor,  as  opposed  to  the  principle  governing  when 
the  goods  are  outside  the  state  at  the  time  of  the  transaction  or  sale.^^ 
As  a  general  rule  where  the  business  or  occupation  is  within  the 
jurisdiction  of  the  state,  and  therefore  subject  to  its  regulation  and 
control,  any  transaction  in  relation  thereto  is  not  concerned  with 
interstate  commerce ;  ^'  nor  is  a  tax  on  such  business  or  occupation 
obnoxious  to  the  fourteenth  amendment  to  the  federal  constitution,  as 
denying  to  any  person  "the  equal  protection  of  the  laws,"  where  all 
persons  of  a  given  class,  designated  and  described  by  the  special 
occupation  in  which  they  engage,  are  subjected  to  the  same  specific 
tax,  and  the  individual  complaining  falls  within  the  class  on  which 
such  tax  is  imposed.^*  The  solution  of  the  question  as  to  the  status 
of  goods  or  property  under  the  rule  drawing  this  distinction  is 
ordinarily  determinative  of  whether  or  not  a  license  tax  against 
those  who  handle  or  deal  in  such  goods  or  property  is  valid ;  and  so 
it  is  that  license  taxes  imposed  on  those  whose  dealings  or  businesses 
are  concerned  with  property  outside  of  the  state,  but  to  be  imported 
into  it,  are,  as  a  general  rule,  invalid,**  whereas  license  taxes  imposed 
on  those  who  deal  with  goods  after  they  have  become  transmuted 
into  the  body  of  the  property  of  the  state  and  have  lost  their  special 
and  transitory  character  as  imports  are  not  obnoxious  to  the  com- 
merce clause  of  the  federal  constitution,**  where  no  disciimination 

893,  24  A.  8.  R.  680,  14  L.R.A.  100;  S.  W.  81,  23  A.  S.  R.  874,  11  L.RJL. 

SUte  V.  Bayer,  34  Utah  257,  97  Pac.  219  and  note,  affirmed  156  U.  8.  296, 

129, 19  L.RJL.(N.S.)  297  and  note.  15  S.  Ct.  367,  39  U.  8.  (L.  ed.)  430; 

11.  State  V.  Willingham,  9  Wyo.  State  v.  Parsons,  124  Mo.  436,  27  8. 
290,  62  Pao.  797,  87  A.  8.  R.  948,  52  W.  1102,  46  A.  8.  R.  457;  £x  parte 
LJt.A.  198.  Robinson,  12  Nev.  263,  28  Am.  Rep. 

12.  Howe  Mach.  Co.  v.  Gage,  100  794;  State  v.  French,  109  N.  C.  722, 
U.  S.  676,  25  U.  8.  (L.  ed.)  754;  14  8.  E.  383,  26  A.  8.  R.  590  and  note. 
Cook  V.  Marshall  County,  196  U.  8.  See  also  Commsbcb,  voL  5,  pp.  766- 
261,  25  S.  Ct  233,  49  U.  8.  (L.  ed.)  768. 

471;  Mobile  v.  PhiUips,  146  Ala.  158,  13.  Singer  Mfg.  Co.  ▼.  Wright,  97 

40  So.  826,  121  A.  S.  R.  17;  South  Ga.  114,  25  8.  E.  249,  35  L.R.A.  497. 

Bend  v.  Martin,  142  Ind.  31,  41  N.  E.  And   see   generally,    Constitutiokal 

315,  29  L.R.A.  531  (holding  that  an  Law,  vol.  6,  p.  397  et  seq. 

ordinance    imposing    a    license     on  14.  See   supra,   par.   18-21,  as   to 

hawkers  and  peddlers  does  not  inter-  agents,  canvassers,  solicitors  and  others 

fere  witk  interstate  commerce  in  the  dealing  in  property  outside  the  state. 

rase  of  a  peddler  of  chairs  imported  16.  Hinson  v.  Lott,  8  Wall  148,  19 

into  the  state  before  his  employment  U.  8.  (L.  ed.)  387;  State  v.  French, 

begins,  even  though  the  sale  by  him  109  N.  C.  722^  14  8.  E.  383,  26  A.  8. 

IS  conditional  and  the  title  remains  in  R.  590;  State  v.  Stevooson,  109  N.  C. 

the  foreign  owner) ;  Rash  ▼.  Farley,  730,  14  8.  E.  385,  26  A.  8.  R.  595 ; 

01  Ky.  344, 15  8.  W.  862.  34  A.  S.  K.  State  v.  Gorham,  115  N.  C.  721,  20 

233  and  note;  State  v.  Montgomery,  S.  E.  179,  44  A.  8.  R.  494,  25  L.R.A. 

94  Me.  192,  47  AU.  165,  80  A.  8.  R.  810. 
386;  State  v.  Emert,  103  Mo.  241,  15 
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is  made  between  tliose  whose  goods  are  imported  into  the  state  and 
those  whose  goods  are  manufactured  or  purchased  in  the  state.'* 
But  where  discrimiDation  is  made,  the  statute  is  void  as  an  attempt 
to  regulate  commerce  as  between  the  states,"  or  foreign  commerce;  '* 
and  the  same  principle  applies  to  license  legislation  discriminating 
between  citizens  of  different  states."  While  a  rule  is  stated  that  a 
state  cannot  require  a  license  to  be  taken  out  to  sell  foreign  good? 
while  remaining  in  the  packages  in  which  they  were  imported,"" 
this  rule  is  not  absolute,  and  circumstances  may  warrant  a  license 
fee  or  tax  and  justify  it  as  not  an  unconstitutional  interference  with 
interstate  commerce,  altliough  the  goods  sold  are  in  original  pack- 
ages brought  from  another  state.'  As  to  property  in  transit  through 
a  state  it  has  been  held  that  a  state  statute  imposing  a  yearly  license 
fee  on  all  automobiles  using  the  public  highways  of  the  state,  though 
intended  as  a  revenue  measure  for  the  repiiir  of  the  highways,  is 
not  invalid  as  a  regulation  of  interstate  commerce  when  applied  to 
automobiles  passing  through  the  state.'  Under  the  general  dis- 
tinction referred  to,  such  of  the  property  of  a  person  or  corporation 

16.  Howe  Mach.  Co.  v.  Gage,  100  18.  Com.  t.  Caldwell,  190  Mass.  355, 
U.  S.  676,  25  U.  S.  (L.  ed.)  754;  Car-  76  N.  E.  955, 112  A.  S.  B.  334,  5  Ann. 
rollton  V.  Bazzette,  159  lU.  284,  42  Gas.  879. 

N.  B.  837,  31  L.R.A.  522;  Saulsbury  19.  See  Cohuebox,  vol.  6,  p.  801. 

V,  State,  43  Tei.  Crim.  90,  63  S.  W.  20.  Cook  v.  Pennsylvania,  97  U.  S. 

568,  96  A.  S.  K.  837;  Speer  v.  Com.,  566,  24  U.  S.    (L.  ed:)    1015;   Hi>we 

23    Grat.    (Va.)    935,    14    Am.    Rep.  Mach.  Co.  v.  Gage,  100  TJ.  S.  676,  25 

164.  U.  S.  (L.  ed.)  754;  Cook  v.  MarahaU 

17.  Welton  v.  Missouri,  91  U.  S.  275,  County,  196  U.  S.  261,  25  S.  Ct.  233, 
23U.  S.  (L.  ed.)  347;Cookv.  Pennsyl-  49  U.  S.  (L.  ed.)  471.  Ab  to  the 
vania,  97  U.  S.  566,  24  U.  S.  (L.  ed.)  duration  of  federal  protection  in  gen- 
1015;  Howe  Mach.  Co.  v.  Gage,  100  eral  and  tlie  original  package  doctrine 
U.  S.  676,  25  U.  S.  (L.  ed.)  754;  in  particular,  see  Comukbck,  vol.  5, 
Graffty  v.  Rushville,  107  Ind.  502,  8  pp.  706-711. 

N.-E.  609,  57  Am.  Rep.  128;  Com.  v.  1.  American     Steel,     etc,     Co.     f. 

Hana,  195  Mass.  262,  81  N.  E.  149,  Speed,  192  U.  S.  500,  24  S.  a.  365, 

122  A.  S.  R.  251,  11  Ann.  Cas.  514,  48  U.   S.    (L.  ed.)    538   (holding  that 

11  L.R.A.(N.S.)  799;  Statev.Gorham,  goods    brought    into    one    slate    from 

115  N.  C.  721,  20  S.  E.  179,  44  A.  S.  another  are  not  imported  within  the 

R.  494,  25  L.B.A.  810;  Sipe  v.  Murphy,  meaning   of   constitutional   provisions 

49   Ohio   St.   536,   31   N.   E.   884,  17  forbidding  state  taxation  of  imports, 

L.R.A.  184;  Sayre  Borough  v.  Phil-  and  are,  tlierefore,  though  still  in  the 

lips,  148  Pa.  St.  482,  24  Atl.  76,  33  original  packages,  subject  to  sUte  tax- 

A.   S.   R.  842,  16  L.R.A.  49;   Bacon  ation   after  they   have   reached    their 

V,  Locke,  42  Waeh.  215,  83  Pac.  721,  destination  and  are  held  in  the  state 

7  Ann.  Cas.  589  and  note.  for  sale) ;  State  v.  Wheelock,  95  la. 

Note:  19  L.R.A.(N.S.)   298  {citing  577,  64  N.  W.  620,  58  A.  S.  R.  442,  30 

also  at  p.   300  authorities  upholding  L.R.A.  429. 

license  and  occupation  taxes  as  free  2.  Kane  v.  State,  81  N.  J.  L.  594, 

from  discrimination  obnoxious  to  the  80  Atl.  4S3,  Ajm.  Cos.  1912D  237  and 

commerce  clause).  note. 

See  also  Cdumekoe,  vol.  5,  p,  801. 
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as  is  within  the  state  and  under  its  control  may  be  subject  to  taxa* 
tion  by  the  state  even  though  such  property  is  employed  in  the  con- 
duct of  interstate  commerce.^  And  no  one  can  claim  an  exemption 
from  a  general  tax  on  his  business  within  the  state  on  the  ground 
that  the  products  sold  may  be  used  in  commerce.^ 

23.  Tax  on  Foreign  Corporations. — While  it  is  a  general  rule  that 
a  state  may,  if  it  chooses  to  do  so,  exclude  foreign  corporations  from 
its  limits,  or  impose  such  terms  and  conditions  on  their  doing  business 
in  the  state  as,  in  its  judgment,  may  be  consistent  with  the  interests 
of  the  people,*  a  -state  may  not,  however,  prevent  a  corporation  of 
one  state,  authorized  by  its  charter  to  engage  in  lawful  commerce 
among  the  states,  from  coming  into  its  limits  for  all  the  legitimate 
purposes  of  such  commerce.  It  may  go  into  the  state  without  obtain- 
ing a  license  from  it  for  the  purposes  of  its  interstate  business,  and 
without  liability  to  taxation  there  on  account  of  such  business.*  And 
the  state  cannot  otherwise  impose  any  burden  whatsoever  on  such 
interstate  business,^  except,  perhaps,  such  as  may  be  strictly  of  a 
police  character.*  However,  a  license  tax  may  be  wacted  as  a  con- 
dition of  its  keeping  an  office  within  the  state  for  the  use  of  its 
officers,  stockholders,  agents,  and  employees,*  or  for  the  transaction 
of  exclusively  intrastate  business  as  distinguished  from  its  interstate 
business,^*  or  for  the  enforcement  of  purely  local  government  super- 
vision.^^ And  where  this  is  done,  such  tax  cannot  be  considered  as 
a  regulation  of  interstate  commerce,^^  or  a  denial  of  other  constitu- 

3.  Shelton  v.  Piatt,  139  U.  S.  691,  pp.  702,  789;  Foreign  Gobporations, 

11  S.  Ct.  646,  35  U.  S.  (L.  ed.)  273 j   vol.  12,  p.  54. 

In  re  Elinyon,  9  Idaho  642,  75  Pao.  9.  Pembina  Oonsol.  Silver  Min.,  etc., 

268,  2  Ann.  Gas.  699.    Bat  see  gener-  Co.  v.  Pennsylvania,  125  U.  S.  181,  8 

ally,  Taxation.  S.  Ct  737,  31  U.  S.  (L.  ed.)  650. 

4.  Nathan  v.  Louisiana,  8  How.  73,  10.  Postal  Tel.  Cable  Go.  ▼.  Gharles- 

12  U.  S.  (L.  ed.)  992.  ton,  153  U.  S.  692,  14  S.  Ct.  1094, 
6.  See  Foreign  Corporations,  vol.   38  U.  S.  (L.  ed.)  871;  Engel  v.  O'Mal- 

12,  p.  50  et  seq.    See  also  infra,  par.  ley,  219  U.  S.  128,  31  S.  Ct.  190,  55 

37.  U.  S.  (L.  ed.)  128;  Western  Union  Tel. 

6.  Leloup  V.  Port  of  Mobile,  127  U.  Co.  v.  Fremont,  43  Neb.  499,  61  N.  W. 
S.  640,  8  S.  Ct  1380,  32  U.  S.  (L.  ed.)  724,  26  L.R.A.  698;  State  v.  Hammond 
311 ;  Western  Union  TeL  Co.  ▼.  Kan-  Packing  Co.,  110  La.  180,  34  So.  368, 
sas,  216  U.  S.  1,  30  S.  Ct.  190,  54  U.  S.  98  A.  S.  R.  459 ;  Knoxville,  etc.,  R. 
(L.  ed.)  355;  Western  Union  Tel.  Co.  Co.  v.  Harria,  99  Tenn.  684,  43  S.  W. 
V.  Fremont,  43  Neb.  499,  61  N.  W.  724,  115,  53  L.11.A.  921.  See  also  Foreign 
26  L.R.A.  698.  See  also  Foreiok  Corporations,  vol.  12,  p.  54. 
Corporations,  vol.  12,  pp.  53-54.  11.  Atlantic,  etc.,  Tel   Co.  v.  Phila- 

7.  Western  Union  Tel.  Co.  v.  Kan-  delj^hia,  190  U.  S.  160,  23  S.  Ct.  817, 
sas,  216  U.  8. 1,  30  S.  Ct  190, 64  U.  8.  47  U.  8.  (L.  ed.)  996. 

(L.  ed.)  355.  12.  Pembina   Consd.    Silver    Min., 

8.  Lelonp  v.  Port  of  Mobile,  127  etc.,  Co.  v.  Pennsylvania,  125  U.  8. 
U.  8.  640,  8  S.  a.  1380,  83  U.  8.  (L.  181,  8  8.  Ct.  737,  31  U.  S.  (L.  ed.) 
ed.)  311.    See  also  Cokmercb,  yoL.  5,  650 ;  American  Steel,  etc.,  Co.  v.  Speed, 

R.  C.  L.  Vol.  XVII.— 82.        497 
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tdonal  rights.^*  This  rule  is  based  on  the  principle  that  business 
done  entirely  within  the  state  is  subject  to  its  taxing  power  even 
though  such  business  be  done  by  a  foreign  corporation.^* 

24.  Business  Partly  Interstate  and  Partly  Intrastate. — ^While  a 
resident  merchant  or  agent  may  deal  in  the  goods,  products  or  manu- 
factured articles  of  another  state,  his  business  may  nevertheless  be 
of  such  a  definite  and  integral  character  as  to  be  subject  to  a  license 
tax  in  common  with  other  businesses  in  the  state.**  And  so  it  is  a 
rule-  that  where  a  resident  citizen  engages  in  general  business  subject 
to  a  particular  tax,  the  fact  that  the  business  done  chances  to  consist, 
for  the  time  being,  wholly  or  partially  in  negotiating  sales  between 
resident  and  nonresident  merchants  of  goods  situated  in  another 
state  does  not  necessarily  involve  the  taxation  of  interstate  commerce, 
forbidden  by  the  constitution.**  The  same  principle  has  beefa  applied 
to  the  licensing  of  vendors  of  automobiles  manufactured  outside  the 
state;  *^  of  emigrant  agents  engaged  in  the  business  of  hiring  persons 
to  labor  outside  the  state;  **  of  such  local  business  of  a  foreign  meat- 
packing house  as  its  sales  within  the  state  of  products  already  stored 
there,  on  orders  received  after  these  products  are  thus  stored ;  *•  of 
the  business  of  money  or  exchange  brokers ;  *®  and  of  the  business 
of  buying  and  selling  "futures"  although  the  business  is  carried  on 
by  the  agent  of  a  citizen  of  another  state  who  solicits  orders  within 
the  state  imposing  the  tax  to  be  executed  out  of  it* 

25.  Construction  of  Statutes. — A  state  statute  imposing  a  general 
tax  on  certain  kinds  of  business  or  occupations,  and  requiring  a 
license  to  be  taken  out  before  such  business  or  occupation  shall  be 
engaged  in,  must  be  construed  as  not  applying  to  such  business  as 

192  U.  S.  500,  24  S.  Ct.  365,  48  U.  S.  both  a  state  and  interstate  business. 

(L.  ed.)  538;  Kehrer  v.  Stewart,  197  16.  Ficklen  v.  Shelby  County,  145 

U.  S.  60,  25  S.  Ct.  403,  49  U.  S.  (L.  U.  S.  1, 12  S.  Ct.  810,  36  U.  S.  (L.  ed.) 

ed.)   663;  Western  Union  Tel.  Co.  V.  601;  State  v.  Gorham,  115  N.  C.  721, 

Kansas,  216  U.  S.  1,  30  S.  Ct.  190,  54  20  S.  E.  179,  44  A.  S.  B.  494,  25  L.R.A. 

U.   S.    (L.  ed.)    355;   Singer  Sewing  810. 

Mach.  Co.  V.  Brickell,  233  U.  S.  30C  17.  Banker   Bros.    Co.   v.   Pennsyl- 

34  S.  Ct.  493,  58  U.  S.  (L.  ed.)  974;  vania,  222  U.  S.  210,  32  S.  Ct.  38,  56 

Western  Union  Tel.  Co.  v.  Fremont,  U.  S.  (L.  ed.)  168.    For  other  appUca- 

43  Neb.  499,  61  N.  W.  724,  26  L.R.A.  tions  of  the  principle,  see  Coi£KEbC£, 

698.  vol.  5,  p.  784. 

13.  Pembina    Consol.    Silver    Min.,  18.  See  Coiocercs,  vol.  5,  p.  784. 
etc.,  Co.  V.  Pennsylvania,  125  U.  S.  19.  Kehrer  v.   Stewart,  197  U.   S. 
181,  8  S.  Ct.  737,  31  U.  S.  (L.  ed.)  60,  25  S.  Ct.  403,  49  U.  S.  (L.  ed.) 
650.  663;   Armour  Packing   Co.   v.   Lacy, 

14.  Postal  Tel.  Cable  Co.  v.  Charles-  200  U.  S.  226,  26  S.  Ct.  232,  50  U.  S. 
ton,  153  U.  S.  692,  14  S.  Ct.  1094,  38  (L.  ed.)  451.  See  Commerce,  vol.  5, 
U.  S.  (L.  ed.)  871.  p.  768. 

15.  See  supra,  par.  18,  as  to  general  20.  Nathan  v.  Louisiana,  8  How.  73, 
rule;    supra,    par.    22,    as    to    goods  12  U.  S.  (L.  ed.)  992. 

jphipped  into  the  state;  and  supra,  par.  1.  Alexander  v.  State,  86  Ga.  246, 
23,  as  to  foreign  corporations  doing   12  S.  E.  408,  10  L.R.A.  859. 
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may     constitute  interstate  or  foreign  commerce,  but  only  to  such 

biL3lx3.ess  of  the  kinds  specified  as  constitutes  local  or  state  commerce, 

and      iAD  persons  engaged  or  intending  to  engage  therein.*     This  is 

in  £L<30ordance  with  the  principle  that  where  a  statute  is  open  to  two 

posacil>le  interpretations,  the  court  will  adopt  the  one  which  will 

uplxolci  the  statute.'     Accordingly,  if  a  corporation  combines  and 

cariTx^Ms  on  a  local  and  state  business,  together  with  its  interstate  busi- 

nesai.^     ±t  is  subject  to  state  taxation  and  regulation  so  far  as  its  local 

and      ^t»te  business  is  involved;  and  a  statute  is  valid  when  applied 

to  1.1=1.^  local  or  state  business  of  a  corporation  engaged  in  both  a 

stat^    £uid  interstate  business  or  commerce,  so  long  as  it  has  a  uniform 

opeir€i.-tdon  throughout  the  state  as  to  such  business,  and  is  not  shown 

to  t>^     prohibitory  or  destructive  thereof.*    A  license  tax  for  revenue, 

exac!?t:^d  by  a  municipal  corporation  from  a  corporation  doing  an 

iutirsus-tate  business  therein,  is  not  unreasonable  as  to  a  particular 

^Dckl>^ny  merely  because  that  branch  of  its  business  is  conducted  at 

^  los^   for  the  year  for  which  the  tax  is  levied ; '  and  it  has  been 

^^eld      «tlso  that  a  privilege  tax  imposed  on  sleeping  and  parlor  car 

.^nies  for  transporting  passengers  from  one  point  to  another 

xn  the  state  cannot  be  avoided  by  proving  that  such  business  is 

^^^■^■^i;>xalsory  and  done  at  a  loss.*     A  tax  imposed  is  not  a  license 

~^>    x=i.or  a  tax  on  the  business  or  occupation,  nor  on  the  transportation 

^*  .  I> Property  through  the  state,  nor  from  points  within  the  state  to 

Pp^^^^:^s  in  other  states,  nor  from  points  in  other  states  to  points  within 

.^    ^t-ate,  where  it  merely  purports  to  provide  for  a  tax  on  property 

)^^^l^ixi  the  state,  even  though  such  property  is  employed  very  largely 

Jf^    ^Ix^  business  of  interstate  commerce.'    In  such  case  it  is  the  rule 

tH^^^      'the  tax  affects  interstate  commerce  only  incidentaJly,  and  it  is 

^^^^:ffore  within  the  power  of  the  state  to  impose.®     But  where  a 

^^*^^x^al  license  tax  is  imposed  on  a  company  doing  both  a  state  and 

1      ^^^"^tate  business,  it  has  been  held  that  such  a  tax  affects  its  entire 

^^  '■'^  ess,  interstate  as  well  as  domestic  or  internal,  and  is  unconsti- 


U      ^    -Armour  Packing  Co.  v.  Lacy,  200  (N.S.)  627  and  note. 

c^   ^  -      226,  26  S.  Ct.  232,  50  U.  S.  (L.  6.  Pullman  Palace  Car  Co.  v.  Adams, 

XX  *^<5,    ^^51;  Barrett  v.  New  York,  232  78  Miss.  814,  30  So.  757,  84  A.  S.  R. 

e^^  ^r^  -      14,  34  S.  Ct.  203,  58  U.  S.  (L.  647.    See  supra,  par.  23,  as  to  foreign 

^^'i^      -*383;   Singer  Sewing  Mach.   Co.  corporations    engaged    in    state    and 

ij^^^  =»^ekell,  233  U.  S.  304,  34  S.  Ct.  interstate  commerce. 

•V    ^      "^  U-  S.   (L.  ed.)  974;  Osborne  7.  Adams  Exp.   Co.  v.  Ohio   State 

;   ^^^^  ^te,  33  Fla.  162,  14  So.  588,  39  Auditor,  165  U.  S.  194,  17  S.  Ct.  305, 

*^^^^     R.  99,  25  L.R.A.  120.  41  U.  S.  (L.  ed.)  683;  Western  Union 

«    ^      "See  Constitutional  Law,  vol.  6,  Tel.  Co.  v.  New  Hope,  187  U.  S.  419, 

*^'^*^^..  23  S.  Ct.  204,  47  U.  S.  (L,  ed.)  240; 

o  J*"  •       Osborne  v.  State,  33  Fla.  162,  14  State  v.  Applegarth,  81  Md.  293,  31 

^2^     ^88,  39  A.  S.  R.  99,  25  L.R.A.  Atl.  961,  28  L.R.A.  812. 

^-  8.  See  supra,  par.  19,  as  to  incidental 

^^-      *Troy  V.  Western  Union  Tel.  Co.,  interference. 
^  ^      -Ala.  482,  51  So.  523,  27  L.R.A. 
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tutional.*  It  has  been  held  that  a  decision  of  the  supreme  court  of 
a  state  to  the  effect  that  a  provision  of  its  laws  imposing  a  tax  does 
not  apply  to  the  interstate  business  of  a  foreign  corporation,  but  only 
to  its  local  business^  such  as  the  sale  within  the  state  of  products 
already  stored  there,  on  orders  received  after  the  products  are  thus 
stored,  is  conclusive  on  the  federal  supreme  court  in  determining 
on  writ  of  error  to  the  state  court  whether  the  tax  is  an  interference 
with  interstate  commerce.^^  And  it  is  a  rule  that  the  mere  determi- 
nation as  to  who  are  merchants  within  a  state  tax  law  involves  no 
federal  question  which  can  be  reviewed  on  writ  of  error  to  a  state 
court,  where  the  levy  of  the  merchants'  tax  violates  no  federal  right.** 
26.  Ferries  on  Interstate  Rivers. — ^It  is  a  long  established  rule  that 
the  power  to  establish  and  regulate  ferries  is  reserved  to  the  states, 
respectively.**  The  power  of  Congress  to  require  vessels  to  be  enrolled 
and  licensed  is  derived  from  the  provision  of  the  constitution  which 
authorizes  it  to  regulate  commerce  with  foreign  nations  and  among 
the  several  states,  and  does  not  interfere  with  the  police  powers  of 
a  state  in  granting  ferry  licenses;  and  this  is  the  governing  rule 
although  boats  on  such  ferries  ply  between  landings  in  different 
states.*'  It  has  been  held  that  the  legislature  may  empower  a  city 
tQ  grant  an  exclusive  license  to  ferry  across  a  navigable  river,  and 
that  the  conferring  of  power  to  grant  or  refuse  a  ferry  license  author- 
izes the  granting  of  an  exclusive  license.**  But  a  state  has  no  power 
to  impose  a  license  fee  on  a  vessel  licensed  and  enrolled  under  the 
federal  laws  as  a  condition  of  the  use  of  such  vessel  within  the 
state  in  interstate  carrying  business.**  Under  this  general  prin- 
ciple, a  state  cannot  impose  a  privilege  tax  on  a  ferry  company, 
chartered  in  a  foreign  state  and  engaged  in  interstate  traffic,  for 
disembarking  its  passengers  and  discharging  its  cargoes  of  freight 

9.  Lelonp  v.  Port  of  Mobile,  127  U.  S.  (L.  ed.)  419;  New  Orleans  ▼. 
U.  S.  640,  8  S.  Ct.  1380,  32  U.  S.  (L.  Eclipse  Tow-Boat  Co.,  33  La.  Ann. 
ed.)  311.  See  generally,  supra,  par.  647,  39  Am.  Rep.  279,  reversed  on  an- 
23,  as  to  license  taxes  on  foreign  cor-  other  point  bv  Moran  v.  New  Orleans, 
porations.  112  U.  S.  69,  5  S.  Ct.  38,  28  U.  S. 

10.  Armour  Packing  Co.  v.  Lacy,  (li.  ed.)  653.  As  to  the  establishment 
200  U.  S.  226,  26  S.  Ct.  232,  50  U.  S.  and  regulation  of  interstate  ferries  gen- 
(L.  ed.)  45L  As  to  the  decisions  of  erally,  see  Commerce,  vol.  5,  p.  753; 
state  courts  as  binding  on  the  federal  Ferries,  vol.  11,  pp.  918,  919. 
courts,  see  Courts,  vol.  7,  p.  1012;  14.  Burlington,  etc.,  County  Ferry 
United  States  Courts.  Co.  v.  Davis,  48  la.  133,  30  Am.  Rep. 

11.  American  Steel,  etc.,  Co.  v.  390.  And  see  Ferries,  vol.  11,  pp. 
Speed,  192  U.  S.  500,  24  S.  Ct.  3G5,  915,  923. 

48  U.  S.  (L.  ed.)  538.  15.  Moran  v.  New  Orleans,  112  U. 

12.  Conway  v.  Taylor,  1  Black.  603,  S.  69,  5  S.  Ct.  38,  28  U.  S.  (L.  ed.) 
17  U.  S.  (L.  ed.)  191.  See  also  Com-  653,  reversing  New  Orleans  v.  Eclipse 
merge,  vol.  5,  p.  753.  Tow-Boat   Co.,  33  La.  Ann    647,   39 

13.  Wiggins  Ferry  Co.  v.  East   St.  Am.   Rep.  279. 
Louis,  107  U.  S.  305,  2  S.  Ct.  257,  27 
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W  ^'^  ^  ^^  domestic  state  or  for  gathering  paasengeis  and  freight 
\  J^  transported  across  the  river  to  the  foreign  state.  It  is  held, 
uP^ver,  that  a  person  to  whom  such  ferry  company  has  granted  the 
right  to  sell  hquor  on  its  ferryboat  may  be  required  by  the  domestic 
state  to  pay  a  license  tax  for  the  privilege  of  selling  liquor  at  retail 
while  the  boat  is  at  its  landing  in  the  domestic  state,  as  the  imposition 
of  such  a  license  tax  is  distinctly  within  the  state's  police  power,  and 
does  not,  in  any  event,  constitute  interstate  commerce.^*  Pursuant 
to  the  general  principle  referred  to,  it  has  been  held  that  an  ordi- 
nance is  not  in  violation  of  the  federal  constitution  that  levies  an 
ad  valorem  tax  on  all  flatboats  wherein  goods  may  be  sold  at  retail, 
though  the  flatboat  may  have  brought  goods  from  another  state; 
furthermore,  such  a  tax  is  not  an  ''impost  or  duty''  within  the  mean- 
ing of  the  constitution.^'  It  is  clear  of  course  that  a  license  to  run 
a  steamboat  on  waters  of  a  river  which  can  be  used  only  for  trans- 
portation between  places  in  the  same  state  may  be  required  by  a  state 
law  making  it  an  indictable  offense  to  run  such  steamboat  without 
a  hcense.^^ 

V.  Lbgislativb  Authority  to  Imposb  Licsnsb  Tax 

27.  In  General. — The  power  of  the  legislature  to  impose  taxes  on 
persons,  property,  business,  and  franchises  is  unlimited,  save  only  by 
such  restrictions  as  are  found  in  the  organic  law,  state  or  federal,^* 
er  such  as  are  inherent  in  the  nature  of  the  subject  itself.^^    This 

16.  Foppiano  ▼.  Speed,  199  U.  8.  Mont.  128,  44  Pao.  516,  56  A.  S.  R. 
501,  26  S.  Ct.  138,  50  U.  S.  (L.  ed.)  551,  32  L.R.A.  635;  Mercantile  Incor- 
288;  Harrell  ▼.  Speed,  113  Tenn.  224,  porating  Co.  v.  Junkin,  85  Neb.  561, 
81  8.  W.  840,  106  A.  S.  B.  814^  3  123  N.  W.  1055,  19  Ann.  Cas.  269 
Ann.  Cas.  260  and  note^  1  hJlJL  and  note;  Standard  Underground 
(N.S.)  639  and  note.  Cable  Co.  ▼.  Atty.-Gen.,  46  N.  J.  £q. 

17.  Harrison  V.  Yicksboxg,  3  Smedes  270,  19  Atl.  733,  19  A.  S.  R.  394; 
ft  M.  (Miss.)  581,  41  Am.  Dec.  633.  Stote  v.  Guilbert,  70  Ohio  St.  229,  71 

18.  Com.  ▼.  King,  150  Mass.  221,  N.  £.  636,  1  Ann.  Cas.  25  and  note; 
22  N.  E.  905,  6  L.R.A.  536.  In  re  Watson,  17  S.  D.  486,  97  N.  W. 

19.  Natiban  v.  Looisiana,  8  How.  73,  463,  2  Ann.  Cas.  321  and  note;  State 
12  U,  S.  (L.  ed.)  992;  Wdton  v.  Mis-  v.  Clansen,  65  Wash.  156,  117  Pac. 
souri,  91  U.  S.  2T5,  23  U.  S.  (L.  ed.)  1101,  37  L.R.A.(N.S.)  466;  State  v. 
347;  Webber  v.  Virginia,  103  U.  S.  344,  Willingham,  9  Wyo.  290,  62  Pac  797, 
26  U.S.  (L.ed.)  566;  Armour  Packing  87  A.  S.  R.  948,  52  L.R.A.  198.  See 
Co.  y.  Lacy,  200  U.  S.  226,  26  S.  Ct  also  Taxation. 

232,  50  U.  S.  (L.  ed.)  451;  Bradley  v.  The  power  to  tax  is  the  power  to 
Eiclimond,  227  U.  S.  477,  33  S.  Ct.  318,  destroy.  See  ConstitutionaIi  Law, 
57  U.  S.  (L.  ed.)  603;  Phoenix  Carpet  vol.  6,  p.  139. 

Co.  V.  State,  118  Ala.  143,  22  So.  627,  See  supra,  par.  19,  as  to  federal 
72  A  S.  E.  143;  State  v.  Applegarth,  supervision. 

81Md.293,31AtL961,28L.R.A.  812;  20.  Standard  Underground  Cable 
State  V.  Hovorka,  100  Minn.  249,  110  Co.  v.  Atty.-Gen.,  46  N.  J.  Eq.  270, 
N.  W.  870, 10  Ann.  Cas.  398,  8  L.R.A.  19  Atl.  733, 19  A.  S.  R.  394.  And  see 
(N.S.)  1272;  State  ▼.  Camp  Sing,  18  the   authorities   cited   infra,   par.   28, 
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power  reets  in  the  sound  discretion  of  the  legislature,^  and  extends 
to  the  licensing  of  useful  occupations,  whether  such  occupations  are 
subject  to  police  regulation  or  control  *  or  not  subject  to  such  contarol,* 
as  well  as  to  occupations  of  a  merely  nonuseful  or  of  a  harmful 
nature.*  Except  where  the  constitution  otherwise  provides,  license 
taxes  may  be  imposed  not  only  for  purposes  of  regulation,  but  for 
revenue*'  Where  the  power  to  license  is  delegated  to  municipalities 
or  other  bodies  or  officers,  the  rule  prevails  that  the  exercise  of  the 
power  by  such  bodies  or  officers  must  rest  clearly  in  grant,  a  further 
rule  being  as  to  them  that  a  mere  delegation  of  the  right  to  license 
does  not  include  a  right  to  exact  license  taxes  for  revenue  purposes.* 
In  the  absence  of  a  delegation  of  such  power,  it  rests  with  the  state 
to  determine  what  occupations  shall  be  licensed ; '  to  classify  occupa- 
tions, and  to  impose  different  taxes  on  different  occupations ;  ®  to 
decide  when  and  for  what  purpose  a  tax  shall  be  levied;  •  the  neces- 
sity for  such  tax,  as  well  as  its  amount;  *^  and  the  agency  through 
which  the  collection  should  be  made.^^  The  validity  of  a  license  or 
privilege  tax  is  in  no  way  dependent  on  the  mode  which  the  state  may 
deem  fit  to  adopt  in  fixing  the  amount  for  any  year  which  it  will 
exact  for  the  franchise.  Its  action  in  this  matter  is  not  tlie  subject 
of  judicial  inquiry  in  a  federal  tribunal.^*  Moreover,  the  validity, 
under  the  state  laws,  of  an  ordinance  adopted  by  a  board  of  county 
supervisors  is  settled,  so  far  as  the  federal  courts  are  concerned,  by 
a  decision  of  the  highest  court  of  that  state  upholding  a  similar 
ordinance.*'  It  is  apparent  that  in  strictness  a  mere  license  or  power 
conferred  by  statute  is  only  coextensive  with  the  sovereignty  from 
which  the  license  or  power  emanates.** 

enumerating  specific  instances  of  the  waukee,  126  Wis.  1,  104  N.  W.  1009^ 

exercise  of  legislative  power.  110  A.  S.  R.  886,  1  L.R.A.(N.S.)  581. 

1.  People  V.  Coleman,  4  Cal.  46,  60  8.  See  infra,  par.  31  eA  seq.,  as  to 
Am.   Dec.  581,  overruled  on  another  classifications. 

point  by  People  v.  McCreery,  34  Cal.  9.  Phoenix  Carpet  Co.  v.  State,  118 

432;  State  v.  Applegarth,  81  Md.  293,  Ala.  143,  22  So.  627,  72  A.  S.  R.  143. 

31  Atl.  961,  28  L.R.A.  812.  10.  Kehrer  v.   Stewart,  197   U.   S. 

2.  See  infra,  par.  57  et  seq.  60,  25  S.  Ct.  403,  49  U.  S.   (L,  ed.) 

3.  Banta  v.  Chicago,  172  III.  204,  663 ;  Armour  Packing  Co.  v.  Lacy .  200 
50  N.  E.  233,  40  L.R.A.  611;  Sperry,  U.  S.  226,  26  S.  a.  232,  50  U.  S.  (L. 
etc.,  Co.  V.  Owensboro,  151  Ky.  389,  ed.)  451. 

151  S.  W.  932,  Ann.  Cas.  1915A  373.  Note :  30  L.R.A.  415. 

See  also  infra,  par.  64.  11.  State   v.   McKinney,   29    Mont. 

4.  See  infra,  par.  63.  375,  74  Pac.  1095,  1  Ann.  Cas.  579. 

5.  State  V.  Conlon,  65  Conn.  478,  12.  Home  Ins.  Co.  v.  New  York, 
33  Atl.  519,  48  A.  S.  R.  227,  31  L.R.A.  134  U.  S.  594,  10  S.  Ct.  593,  33  U.  S. 
55;  Seattle  v.  Dencker,  58  Wash.  501,  (L.  ed.)  1025. 

108  Pac.  1086,  137  A.  S.  R.  1076,  28       13.  Flannigan  v.  Sierra  County,  196 
L.R.A.(N.S.)  446.  U.   S.  653,  25  S.  Ct  314,  49  *U.   S. 

6.  See  infra,  par.  50,  53,  59,  as  to    (L.  ed.)  597. 

tax  for  revenue.  14.  Upton  v.  Hubbard,  28  Conn.  274^ 

7.  Wisconsin  Telephone  Co.  v.  Mil-   73  Am.  Dec.  670  and  note. 
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28.  Specific  Occupations  and  Businesses  Subject  to  License  Tax 

Legislation, — ^As  shown  in  the  preceding  paragraph,  the  state,  in  the 
exercise  of  its  two  great  powers  of  taxation  and  police  regulation,  may 
require  the  payment  of  a  license  fee  or  tax  on  the  right  to  engage 
in  any  pursuit,  business  or  occupation.  The  authority  of  the  legis- 
lature in  this  respect  is  without  restriction  or  limitation  other  than 
may  be  found  in  the  organic  law;  and  as  indicating  the  extent  of 
its  exercise,  it  may  be  observed  here  that  privilege  or  occupation  taxes 
have  been  imposed  on  persons  practicing  the  learned  professions;  ** 
brokers;**  factors  or  commission  merchants;*'  persons  engaged  in 
mercantile  pursuits  generally,*®  including  wholesalers  and  retailers,** 
produce  dealers,**  milkdealers,*  meat  vendors,*  brewers  and  vendors 
of  intoxicating  liquors,*  itinerant  vendors  and  transient  merchants,* 
hawkers  and  peddlers,*  and  street  vendors;  *  on  occupations  or  busi- 
nesses carried  on  generally  by  corporations,  such  as  banks,'  express 

15.  See  Attobnsts  at  Law,  vol.  2,  281  et  seq. 

p.  949;  Physicians  and  Si^bgeons.  4.  Carrollton  v.   Bazzette,  159  111. 

16.  See  Brokers,  vol.  4,  p.  245.  284,  42  N.   E.   837,  31  L.R.A.  522; 

17.  See  Factors,  vol.  11,  p.  757.  Ottumwa  v.   Zekind,  95  la.  622,  64 

18.  Van  Hook  v.  Selma,  70  Ala.  361,  N.  W.  646,  58  A.  S.  E.  417,  29  L.R.A. 
45  Am.  Rep.  85 ;  Thibaut  v.  Kearney.  734 ;  State  v.  Wheelock,  95  la.  577.  64 
45  La.  Ann.  149, 12  So.  139, 18  L.R.A.  N.  W.  620,  58  A.  S.  R.  442,  30  L.R.A. 
596;  State  v.  Chadboum,  80  N.  C.  429;  State  v.  Foster,  22  R.  I.  163,  46 
479,  30  Am.  Rep.  94;  State  v.  Yearby,  Atl.  833,  50  I1.R.A.  339;  Kirk  v.  State, 
82  N.  C.  561,  33  Am.  Rep.  694;  State  126  Tenn.  7,  150  S.  W.  83,  Ann.  Cas. 
V.  Miller,  93  N.  C.  511,  53  Am.  Rep.  1913D  1239  and  note. 

469;  Brownback  v.  North  Wales,  194  Note:  129  A.  S.  R.  278. 
Pa.  St.  609,  45  AtL  660,  49  LJI.A.  5.  South  Bend  v.  Martin,  142  Ind. 
446.  31,  41  N.  E.  315,  29  L.R.A.  531;  New- 
Note:  129  A.  8.  R.  273,  278.  port  v.  Fitzer,  131  Ky.  544,  115  S.  W. 

19.  Knisely  v.  Cotterel,  196  Pa.  St.  742,  21  L.R.A.(N.S.)  279;  People  v. 
614,  46  Atl.  861,  50  L.R.A.  86  and  Russell,  49  Mich.  617,  14  N.  W.  568, 
note,  43  Am.  Rep.  478;  State  v.  Wagener, 

20.  District  of  Columbia  v.  Oyster,  69  Minn.  206,  72  N.  W.  67,  65  A.  S. 
4  Mackey  (D.  C.)  285,  54  Am.  Rep.  R.  565,  38  L.R.A.  677;  State  v.  Web- 
275.  ber,  214  Mo.  272,  113  S.  W.  1054,  15 

1.  Birmingham  v.  Goldstein,  151  Ala.  Ann.  Cas.  983 ;  Rosenbloom  v.  State, 
473,  44  So.  113,  125  A.  S.  R.  33,  12  64  Neb.  342,  89  N.  W.  1053,  57  L.R.A. 
LR.A.(N.S.)  568;  Littlefield  v.  State,  922;  Pomeroy  v.  Rutherford,  80  Wash. 
42  Neb.  223,  60  N.  W.  724,  47  A.  S.  43,  141  Pac  178,  L.R.A.1916B  1291, 
R.  697,  28  L.R.A.  588;  Norfolk  v.  Notes:  129  A.  S.  R.  276;  7  L.R.A. 
Flynn,  101  Va.  473,  44  S.  E.  717,  99  667;  8  L.R.A.  273. 

A.  S.  R.  918,  62  L.R.A.  771.  See  also  Peddlers. 

Note:  129  A.  S.  R.  274.  6.  Note:  24  L.R.A.  585. 

2.  Davis  v.  Macon,  64  Ga.  128,  37  7.  Nathan  v.  Louisiana,  8  How.  73, 
Am.  Rep.  60;  State  v.  Wemwag,  116  12  U.  S.  (L.  ed.)  992. 

N.  C.  1061,  21  S.  E.  683,  47  A.  S.  R.       Note :  129  A.  8.  R.  291. 
873,  28  L.R.A.  297.  See  also  Banks,  vol.  3,  p.  383.    But 

Note:  129  A.  S.  R.  274.  see  Carthage  v.  Carthage  First  Nat. 

3.  Note:  129  A.  S.  R.  275.  And  Bank,  71  Mo.  508,  36  Am.  Rep.  494 
Bee  Intoxici^tino  Liquors,  voL  J.5,  p.  (as  to  excepting  national   banks). 
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companies,'  railroad  corporations,*  street  car  companies,**  telegraph 
companies  **  and  insurance  companies;  **  on  markets,**  private  mar- 
kets as  distinguished  from  public  markets,*"*  public  cold  storage 
houses;*'  on  persons  operating  vehicles,*®  including  motorcycles,*^ 
motor  vehicles,*®  operators  of  automobiles,**  jitneys,*®  and  including 
hackmen  *  and  draymen ;  *  on  fishing  in  public  waters,*  on  the  busi- 
ness of  giving  trading  stamps  with  purchases,*  and  the  business  of 


8.  Note:  129  A.  S.  B.  291.  ness  or  pleasure  casually  carries  them 

9.  Maine  v.  Grand  Trunk  R.  Co.,  into  or  through  the  municipality,  would 
142  U.  S.  217,  12  S.  Ct.  121,  163,  35  be  in  derogation  of  their  reserved 
U.  S.  (L.  ed.)  994  (decision  by  divided .  rights  to  use  the  highways  of  the  corn- 
court),  monwealth  and  impose  intolerable  con- 

10.  Denver  City  R.  Co.  v.  Denver,  ditions  on  the  public,  and  lead  to 
21  Colo.  350,  41  Pac.  826,  52  A.  S.   absurd  results. 

R.  239,  29  L.R.A.  608.  17.  People  v.  Smith,  156  Mich.  173, 

11.  St.  Louis  V.  Western  Union  Tel.  120  N.  W.  581,  16  Ann.  Cas.  607,  21 
Co.,  149  U.  S.  465,  13  S.  Ct.  990,  37   L.R.A.(N.S.)  41  and  note. 

U.  S.  (L.  ed.)  811;  Postal  Tel.  Cable  18.  In  re  Iloffert,  34  S.  D.  271,  148 
Co.  V.  Baltimore,  156  U.  S.  210,  15  N.  W.  20,  52  L.R.A.(N.S.)  949  and 
S.   Ct.  356,  39  U.   S.    (L.  ed.)    399;    note. 

Portland  v.  Western  Union  Tel.  Co.,  19.  Note:  129  A.  S.  R.  286.  See 
75  Ore.  37,  146  Pac.  148,  L.R.A.1915D  generally,  AuTOMOBn.ES,  vol.  2,  p.  1172 
260.  et  seq. 

12.  People  v.  Philadelphia  Fire  20.  Memphis  St.  R.  Co.  v.  Rapid 
Ass'n,  92  N.  Y.  311,  44  Am.  Rep.  380;  Transit  Co.,  133  Tenn.  99,  179  S.  W. 
Hauser  v.  North  British,  etc.,  Ins.  Co.,   635,  L.R.A.1916B  1143. 

206  N.  Y.  455,  100  N.  E.  52,  Ann.       Note:  L.R.A.1915F  842. 

Cas.  1914B  263  and  note,  42  L.R.A.       1.  State  v.  Finch,  78  Minn.  118,  80 

(N.S.)   1139.  N.  W.  856,  46  L.R.A.  437;  Brauahan 

Note:  Ann.  Cas.  1914B  266.  v.  Cincinnati  Hotel  Co.,  39  Ohio  St. 

F  ^e  also  Insurance,  vol.  14,  p.  858.   333,  48  Am.  Rep.  457  (holding,  how- 

13.  Ash  V.  People,  11  Mich.  347,  83  ever,  that  a  hackney  coach  stand  on  a 
Am.  Dec.  740.  public  street,  interfering  with  access 

Note:  24  L.R.A.  584  et  seq.  to  the  premises  of  an  adjoining  pro- 

See  generally,  Markets.  prietor,  is  a  nuisance,  and  is  not  justi- 

14.  New  Orleans  v.  Dubarry,  33  La.  fied  by  a  city  ordinance  permitting  its 
Ann.  481,  39  Am.  Rep.  273.  establishment) ;  Ex  parte  Gregory,  20 

15.  Stewart  v.  Atlanta  Beef  Co.,  93    Tex.  App.  210,  54  Am.  Rep.  516. 
Ga,  12,  18  S.  E.  981,  44  A.  S.  R.  119.       Note:  129  A.  S.  R.  286. 

16.  Chicago  v.  Collins,  175  111.  445,  2.  Memphis  v.  Battaile,  8  Heisk. 
51  N.  E.  907,  67  A.  S.  R.  224,  49  (Tenn.)  524,  24  Am.  Rep.  285. 
L.R.A.  408;  Harder's  Fireproof  3.  State  v.  Applegarth,  81  Md.  293, 
Storage,  etc.,  Co.  v.  Chicago,  235  El.  31  Atl.  961,  28  L.R.A.  812;  State  v. 
58,  85  N.  E.  245,  14  Ann.  Cas.  536  Hanlon,  77  Ohio  St.  19,  82  N.  E.  662, 
and  note;  Des  Moines  v.  Bolton,  128  122  A.  S.  R.  472,  13  L.R.A.(N.S.) 
la.  108,  102  N.  W.  1045,  5  Ann.  Cas.   539. 

OOn.  But  see  Pegg  v.  Columbus,  80  4.  Fleetwood  v.  Read,  21  Wash.  547, 
Ohio  St.  367,  89  N.  E.  14,  23  L.R.A.  58  Pac  665,  47  L.R.A.  205;  Sperr>-, 
(N.S.)  453  and  note;  White  Oak  Coal  etc.,  Co.  v.  Melton,  69  W.  Va.  124,  71 
Co.  V.  Manchester,  109  Va.  749,  64  S.  E.  19,  34  L.R.A.(N.S.)  433. 
S  E.  944,  132  A.  S.  R.  943,  to  the  But  see  as  to  the  general  rule  contra: 
effect  that  to  levy  a  license  tax  on  Montgomery  v.  Kelly,  142  Ala.  552, 
vehicles  of  nonresidents,  whose  busi-   38  So.  67,  110  A.  S.  R.  43,  70  L.R.A. 
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operating  ferries ;  *  on  such  miscellaneous  occupa4doii8  t8  architects,* 
barbers,'  contractors  and  builders,^  auctioneers,*  brokers,**  employ- 
ment agents,**  emigrant  agents,**  engineers,**  innkeepers,**  livery 
stable  keepers,**  pharmacists,**  plumbers,*'  pawnbrokers,**  the  busi- 
ness of  buying  in  tax  titles,**  persons  operating  public  laundries,** 
junk  dealers,*  scavengers,*  and  such  miscellaneous  occupations  or 

209  (tax  declared  void  as  an  attempt  ruled  by  Mathews  ▼.  People,  202  III. 

to  fix  a  penalty  for  conducting  a  law-  389,  67  N.  E.  28,  95  A.  S.  R.  241,  63 

fal  business  in  a  certain  way) ;  S perry,  L.R.A.   73,   on   the   ground   that   the 

etc.,  Co.  V.  Owensboro,  51  Ky.  389, 151  statute  involved  contained  discrimina- 

S.  W.  932,  Ann.  Cas.  1915 A  373  and  tory  provisions) ;  People  v.  City  Pris- 

note   (tax   void  where  so   oppressive  on,  183  N.  Y.  223,  76  N.  E.  11,  5 

as  to   be    prohibitive) ;    Winston    v.  Ann.    Cas.    326   and   note,   2   hJA.A. 

Beeson,  135  N.  C.  271,  47  S.  E.  457,  (N.S.)  859  and  note. 

65  L.R.A.  167   (tax  declared  void  aa  Note:  129  A.  S.  R.  282. 

in  excess  of  charter  authority).     See  12.  State  y.  Hunt,  129  N.  C.  686, 

generally,  TeaMng  Stamps.  40  S.  B.  216,  85  A.  S.  R.  758. 

5.  Wiggins  Ferry  Co.  v.   East  6t  Note:  129  A.   S.  R.  282. 

Louis,  107  U.   S.  365,  2  S.  Ct.  257,  13.  St.  Louis  v.  Meyrose  Lamp  Mfg. 

27  U.  S.  (L.  ed.)  419.    See  generally,  Co.,  139  Mo.  560,  41  S.  W.  244,  61 

supra,  par.  26.    And  see  Fcrries,  vol.  A.  S.  R.  474. 

II,  p.  914.  14.  See  Inkkkbpebs,  vol.  14,  p.  495. 

6.  See  Architects,  vol.  2,  p.  399.  16.  Note :  129  A.  S.  R.  283. 

7.  Louisville  v.  Schiiell,  131  Ky.  104,  16.  See  Drugs  anb  Druggists,  vol. 
114  S.  W.  742,  40  L.R.A.(N.S.)  637;  9,  p.  697  et  seq. 

State  V.  Zeno,  79  Minn.  80,  81  N.  W.  17.  W^ilby  v.   State,  93  Miss.  767, 
748^  79  A.  S.  R.  422,  48  L.R.A.  88.  47  So.  465,  23  L.R. A. (N.S.)  677  (hold- 
Notes:  129  A.  S.  R.  272;  15  Ann.  ing  that  a  journeyman  plumber  who 
Cas.  260.  has  no  place  of  business  or  bureau  for 

8.  Note:  129  A.  S.  R.  271.  obtaining  contracts,  and  employs  no 

9.  Carrollton  v.  Bazzette,  159  HI.  helpers,  is  not  within  the  terms  of  a 
284,  42  N.  E.  837,  31  L.R.A.  522;  statute  imposing  a  privilege  tax  on 
Goshen  v.  Kern,  63  Ind.  468,  30  Am.  toch  individual,  firm  or  corporation 
Rep.  234;  Wright  v.  May,  127  Minn,  doing  a  plxunbing*  business). 

150,  149  N.  W.  9,  L.R.A.1915B  151:  18.  Grand   Rapids  v.   Braudy,  105 

Stun  V.  De  Mattos,  23  Wash.  71,  62  Mich.  670,  64  N.  W.  29,  55  A.  S.  R. 

Pac  451,  51  L.R.A.  892.  472,  32  L.R.A.  116;  Duluth  v.  Bloom, 

Note:  129  A.  S.  R.  280.  55  Minn.  97,  66  N.  W.  580,  21  L.R.A. 

See  also  Auctions,  vol.  2,  p.  1119.  689;  Butte  v.  Paltrovich,  30  Mont.  18, 

10.  United  States  v.  Cutting,  3  Wall.  75  Pac.  521,  104  A.  S.  R.  698. 
441,  18  U.  S.  (L.  ed.)  241;  Vermont  Note:  129  A.  S.  R.  279. 

Loan,  etc.,  Co.  v.  Hoffman,  5  Idalio  19.  Com.  v.  Hazel,  155  Ky.  30,  159 

376,  49  Pac  314,  95  A.   S.  R.  186,  S.  W.  673;  47  L.R.A.(N.S.)   1078. 

37  L.R.A'.  509;  Banta  v.  Chicago,  172  20.  Note:  36  L.R.A.  612. 

III.  204,  50  N.  E.  233,  40  L.R.A.  611;  1.  State  v.  Rosenbaum,  80  Conn. 
French  v.  Toledo,  81  Ohio  St.  160,  327,  68  Atl.  250,  125  A.  S.  R.  121, 
90  N.  E.  160,  25  L.R.A.(N.S.)  748  15  L.R.A. (N.S.)  288;  Grand  Rapids  v. 
and  note.  Brandy.  105  Mich.  670,  64  N.  W.  29, 

Note:  129  A.  8.  B.  280,  28L  55  A.  S.  R.  472,  32  L.R.A.  116  and 

See  also  Brokers,  vol.  4,  p.  245.  note;  Duluth  v.  Bloom,  65  Minn.  97, 

11.  Williams  V.  Fears,  110  Ga.  684,   56  N.  W.  580,  21  L.R.A.  689. 

35  S.  E.  699,  50  L.R.A.  685;  Price  Notes:  129  A.  S.  R.  279;  16  Ann. 
V.  People,  193  111.  114,  61  N.  E.  844,    Cas.  723. 

86  A.  S.  R.  306,  55  L.R.A.  588  (over-       2.  In  re  Lowe,  54  Kan.  757,  39  Pac 
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businesses  as  are  ordinarily  under  stricter  police  control  or  surveillance, 
such  as  horseracing,*  dealing  in  intoxicating  liquors,*  and  persoaa 
conducting  places  of  public  amusement,*  such  as  thealsrs,^  public 
billiard  balls,'  public  dancing  schools,^  and  skating  rinks.' 

29.  SiglLt  to  Engage  in  Useful  and  Lawful  OccupationB, — Liberty, 
in  its  broad  sense,  as  understood  in  this  country  means  the  inalienable 
right  not  only  of  freedom  from  servitude,  imprisonment,  or  restraint 
but  the  right  of  every  person  to  use  his  faculties  in  all  lawful  ways, 
to  live  and  work  where  be  will,  to  earn  his  livelihood  in  any  lawful 
calling  and  to  pursue  any  lawful  trade  or  vocation.'"  With  this  aa 
a  basic  principle,  a  stale,  in  permitting  certain  competent  persons  to 
accept  a  specified  private  employment,  cannot  lay  down  a  test  which 
absolutely  prohibitfi  other  competent  persons  from  entering  that  em- 
ployment; **  nor  may  it  impose  special  restrictions  or  burdens,  or 
grant  special  privileges  to  persons  enga;;ed  in  the  same  business  under 
similar  circumstances,  because  to  do  this  would  be  in  contravention 
of  the  equal  rigiit  guaranteed  to  all  in  the  enforcement  of  laws  and 
in  the  enjoyment  of  liberty  and  of  an  equal  right  in  the  acquisition 

710,  27  L.R.A.  545;  State  v.  Hill,  126  taxed  as  a  privilege. 

X.  C.  1139,  36  S.  E.  326,  oO  L.R.A.       8.  People  v.   Wilber,  198  N.  Y.  1, 

473.  90  N.  E.  1140,  19  Ann.  Cas.  626  and 

3.  Grainger  V.  Douglas  Park  Jockey  note,   27  L.R.A.(N.S.)    357. 
Club,  148  Fed.  513,  78  C.  C.  A.  199,       9.  Harris  v.  Com.,  81  Va.  240,  59 

8  Ann.  Cas.  907  and  note.  Am.  Rep.  666. 

i.  Foster  v.  Speed,  120  Tenn.  470,  10.  Butchera'  Union  Slaughter- 
Ill  S.  W.  925,  15  Ann.  Cas.  lOCG,  House  Co.  v.  Crescent  City  Live-Stock 
22  L.R.A.(N.S.)  949.  And  see  gen-  Landing  Co.,  HI  U.  S.  746,  4  S.  CL 
erally,  Intoxicatino  Liquors,  vol.  15,  652,  28  U.  S.  {L.  ed.)  585;  Montgom- 
p.  281  et  seq.  ery  v.  Kelly,  142  Ala.  552,  38  So.  67, 

5.  See  Theaters,  Snows  and  Pub-  110  A.  S.  R.  43,  70  L.R.A.  209;  Bes- 
Lic  Resorts.             .  sette  v.  People,  193  111.  334,  62  N,  E. 

6.  Bell  V.  Matin,  121  Pa.  St.  225,  215,  56  L.R.A.  558;  Douglas  v.  People, 
15  Atl.  523,  6  A.  S.  R.  786,  1  L.R.A.  225  lU.  236,  80  N.  E.  341,  116  A. 
364.  S.R.  162,8  L.R.A.(N.S.)  1116;  Wilby 

Note:    110    Am.    Dec.    528   et   aeq.  v.   State,  93   Jlisa.  767,   47   So.  46.5, 

(but  citing  authorities  also  to  the  ef-  23  L.R.A.(N.S.)  6T7;  Schnaier  v.  Na- 

fect   that,   aa   a   general    rule,   public  varre  Hotel,  etc.,  Co.,  182  N.  T.  83, 

shows   and   esbibitiona   of   any   kind,  74  N.  E.  561,  108  A.  S.  R.  790,  70 

given  free  of  charge  or  contribution  L.R.A.  722;  State  v.  Moore,  113  N.  C. 

of  any  kind,  are  not  subject  to  pay  697, 18  S.  E.  342,  22  LR.A.  472;  State 

a  licrnse  fee).  v.  Smith,  42  Wash.  237,  84  Pac.  851, 

7.  .Sears  v.  Weat,  5  N.  C.  291,  3  114  A.  S.  R.  114,  7  Ann.  Cas.  577, 
Am.  Dec.  694.  See  Stevens  v.  State,  5  L.R.A.(N.S.)  674.  See  also  Con- 
2  Ark.  291,  35  Am.  Dee.  72,  holding  stitutional  Law,  voL  6,  p.  259. 
that  though  the  state  has  the  power  11.  Smith  v.  Texas,  233  U.  S.  640, 
so  to  regulate  the  use  of  billiard  34  S.  Ct.  681,  58  U.  S.  (L.  ed.)  1129, 
tables  as  to  prevent  any  injury  to  the  L.R.A.1915D  677,  Ann.  Cas.  1915D 
morals  of  the  public,  yet  the  rifrht  to  420;  Montgomery  v.  West,  149  Ala. 
o-«n,  keep  and  use  such  a  table  is  a  311,  42  So.  1000,  123  A.  S.  R.  33,  13 
coiiiiiion  right  possessed  by  every  citi-  Ann.  Cas.  6.51,  9  L.R.A.(N.S.)  659. 
ten,  and  that  therefore  it  cannot  be       Note:  78  A.  S.  R.  259. 
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and  possession  of  property.^  Moreover,  a  statute  cannot,  under  the 
gdse  of  the  police  power,  but  really  to  effect  some  purpose  not  within 
such  power,  arbitrarily  interfere  with  a  person  or  a  property  right.  ^^ 
While  it  is  a  rule  that,  in  order  to  be  effectual,  a  license  must  confer 
authority  to  do  that  which  without  the  license  would  be  illegal, ^^ 
it  does  not  follow  that  only  such  occupations  as  might  be  inhibited 
or  regulated  under  the  police  power  are  subject  to  the  requirement 
of  a  license.  The  occupation  may  be  lawful  in  itself,  and  not  subject 
to  prohibition  or  regulation  by  the  state,  yet  it  may  be  prohibited, 
in  order  to  compel  ihe  taking  out  of  a  license,  if  the  purpose  is  to 
raise  revenue  by  means  of  license  fees.**  Some  authorities  hold  that 
when  a  person  has  complied  so  far  as  he  can  with  the  provisions  of 
an  ordinance  requiring  him  to  pay  an  occupation  tax,  and  has 
tendered  the  fee  and  demanded  of  the  proper  officer  a  license,  and  the 
license  is  refused  through  no  fault  of  his,  it  is  not  unlawful  for  him, 
without  a  license,  to  engage  in  an  occupation  otherwise  lawful,  and 
which  requires  no  supervision  or  regulation ;  *•  but  according  to  other 
authorities  a  license  is  essential,  and  for  its  wrongful  refusal  the 
party  has  his  remedy  by  mandamus.*'  A  grant  of  a  privilege  to  a 
corporation  does  not  necessarily  bestow  a  right  either  greater  or  less 
than  a  natural  person  enjoys;  *^  and  so  it  has  been  held  that  where 
the  statutes  for  the  regulation  of  a  business  provide  for  issuance  of 
licenses  to  corporations  only,  individuals  may  conduct  the  business 
without  a  license.*^ 

VI.  Classification  and  Rulb  as  to  Uniformity 

30.  Rule  as  to  Uniformity  Generally. — Generally  speaJdng,  the 
state,  acting  on  occupations  carried  on  within  the  state,  may  encumber 
some  of  them  with  a  tax  or  license  fee,  and  leave  other  occupations, 
dissimilar  in  tendency,  though  not  in  nature,  to  the  free  wiU  of  those 

.  12.  Harrodsburg  v.  Renfro,  (Ky.)  etc.,  Co.,  76  Kan.  428,  92  Pao.  833, 14 
58  S.  W.  795,  51  L.R.A.  897;  State  ▼.  L.R.A.(N.S.)  918. 
Oaidner,  58  Ohio  St.  599,  51  N.  £.  17.  State  v.  Orr,  68  Conn.  101,  35 
136,  65  A.  8.  R.  785  and  note,  41  AtL  770,  34  L.R.A.  279;  Memphis  St. 
LuR.A.  689;  Fleetwood  v.  Read,  21  R.  Co.  v.  Rapid  Transit  Co.,  133  Tenn. 
Wash.  547,  58  Pac.  665,  47  LR.A.  205.   99,  179  S.  W.  635,  L.R.A.1916B  1143. 

13.  People  V.  Ringe,  197  N.  Y.  143,  And  see  infra,  par.  75. 

90  N.  E.  451,  18  Ann.  Cas.  474,  27  18.  Frankford,  etc..  Pass.  R.  Co.  v. 

L.R.A.(N.S.)  528.    As  to  restrictions  PhUadelphia,  58  Pa.  St.  119,  98  Am. 

and   regulations  under  police  power,  Deo.  242. 

see  infra,  par.  57  et  seq.  19.  Mar3anont     ▼•     Nevada     State 

14.  See  snpra,  par.  2.  Banking  Board,  33  Nev.  333,  111  Pac. 

15.  Banta  v.  Chicago,  172  ID.  204,  295,  Ann.  Cas.  1914A  162,  32  L.R.A. 
50  N.  £.  233,  40  L.R.A.  611.  (N.S.)  477.    As  to  the  restriction  of 

16.  Boyall  v.   Virginia,  116  U.   S.  the  banking  business  to  corporations, 
572,  6  S.  Ct  610,  29  U.  S.  (L.  ed.)  see  Banks,  voL  3^  pp.  380-381. 

735;  Fossett  v.  Rock  Island  Lumber, 
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who  might  be  inclined  to  engage  in  them.**  It  is  eaaential,  however, 
to  the  constitutionality  of  such  tax  laws  that  they  apply  equally  to  all 
persons  of  a  given  class.  If  the  tajc  so  applies  it  is  sufficiently  uniform 
and  equal,  but  a  tax  which  discriminates  between  different  membera 
of  a  class  or  exempts  certain  members  of  a  class  is  void.  This  principle 
is  sometimes  made  the  subject  of  a  specific  constitutional  provisiou ; 
but  the  principle  applies  eveu  in  the  absence  of  such  a  provision.^ 

20.  Home   Ins.    Co.    v.    New    York  Zekind,  95  Is.  622,  64  N.  W.  M6,  58 

State,  134  U.  S.  594,  10  S.  Ct.  593,  A.  S.  R.  447,  29  L.R.A.  734;  Simrall 

33  U.  S.  (L.ed.)  1023 ;  Kehrer  v.  Stew-  v.  Covmgt«n,  90  Ky.  444,  14  S.  W. 

art,  197  U.  S.  60,  26  S.  Ct.  403,  49  369,  29  A.  S.  R.  398,  9  LJl.A.  556; 

U.  S.  (L.  ed.)  6ti3;  Armour  Packing  Huger  v.  Walker,  128  Ky.  1,  107  S. 

Co.  V.  Lacy,  200  U.  8.  226,  26  S.  Ct.  W.  254,  129  A.  S.  R.  238,  15  UR.A. 

232,  50  U.   S.    (L.  ed.)    451;    Singer  (N.S.)  195;  Louisville  v.  Sagalowaki, 

Sewing  Machine  Co.  v.  Briokell,  233  U.  136  Ky.  324,  134  S.  W.  339,  136  A. 

S.  304,  34  S.  Ct.  493,  68  U.  S.  (L.  ed.)  S.  R.  258;  Com.  v.  Hana,  195  MasB. 

974;  Shepperd  v.  Sumter  County,  59  262,  81  N.  E.  149,  122  A.  S.  R.  251, 

Ga.  535,  27  Am.  Rep.  394;  Louisville  11   Ann.   Cas.   514,   11    L.R.A.(N.S.) 

V.  Sagaloweki,  136  Ky.  324, 125  S.  W.  799;  State  v.  Wagner,  69  Minn.  206, 

339,  136  A.  S.  B.  258;  New  Orleans  v.  72  N.    W.  67,  65   A.   S.  R.  565,  38 

Dubarry,  33  La.  Arm.  481,  39  Am.  Rep.  L.R.A.  677;  State  v.  Parr,  109  Minn. 

273;  State  v.  French,  109  N.  C.  722,  147,  123  N.  W.  408, 134  A.  S.  B.  759; 

14  S.  E.  383,  26  A.  S.  R.  590;  State  State  v.  Thompson,  160  -Mo,  333,  60 

7,  Wright,  53  Ore.  344,  100  Pae.  296,  S.  W.  1077,  83  A.  S.  R.  468,  54  KR.A. 

21  L.R.A.(N.S.)  349.  See  supra,  par.  950;  Magneau  v.  Fremont,  30  Neb. 
27.  And  see  generally,  Constitotion-  843,  47  N.  W.  280,  27  A.  S.  R.  436, 
it  Law,  vol.  6,  p.  397  et  seq.  9    L.R.A.   786,  overruled   on   anotber 

1.  Patton  V.  Brady,  184  U.  S.  608,  point  by  Bosenbloom  v.  Slate.  64  Neb. 

22  S.  Ct.  493,  46  U.  S.  (L.  ed.)  713;  342,  89  N.  W.  1053,  57  L.U.A.  922; 
Phoenix  Carpet  Co.  v.  State,  118  Ala.  Western  Union  Tel.  Co.  y.  Free- 
143,  23  So.  627,  72  A.  S.  R.  143;  mont,  43  Neb.  499,  61  N.  W.  724, 
MUier  V.  Birmingham,  151  Ala.  496,  44  26  L.R.A.  698;  Nebraska  Telephone 
So.  388,  125  A.  S.  R.  31;  Ft.  Smith  Co.  v.  Lincoln,  83  Neb.  59,  117  N. 
y.  Scruggs,  70  Ark.  549,  69  S.  W.  679,  W.  284,  28  L.R.A.(N.S.)  221;  Nor- 
91  A.  S.  B.  100,  58  L.R.A.  921;  Wa-  ria  v.  Lincoln,  93  Neb.  658,  142  N.  W. 
ters-Pierce  Oil  Co.  v.  Hot  Springs,  85  114,  Ann.  Cas.  1914B  1194;  State  y. 
Ark.  509,  109  S.  W.  293,  16  L.R.A.  Stevenson,  109  N.  C.  730,  14  S.  E. 
(N.S.)  1035;  Ex  parte  Haskell,  112  385,  26  A.  8.  R.  595;  Roeenbaum  y. 
CaJ.  412,  44  Pae.  725,  32  L.R.A.  527 ;  Newbem,  118  N.  C.  83,  34  S.  E.  1, 
Oaborno  v.  State,  33  Fla.  162,  14  So.  32  L.R.A.  123;  State  t.  WiUiama,  158 
588,  39  A.  S.  R.  99,  25  LJIA.  120;  N.  C.  610,  73  S.  E.  1000,  40  UR.A. 
Savannah  r.  Weed,  84  Ga.  683,  11  S.  (N.S.)  279;  SUte  v.  Gardner,  58  Ohio 
E.  235,  8  L.R.A.  270;  Singer  Mfg.  St.  599,  51  N.  E.  136,  65  A.  S.  R.  785 
Co.  V.  Wright,  97  Ga.  114,  25  S.  E.  and  note,  41  LR.A.  689;  State  y. 
249,  35  L.E.A.  497;  Banta  v.  Chicago,  Hanlon,  77  Ohio  St.  19,  82  N.  E.  662, 
1T2  III.  2IM,  50  N.  B.  233,  40  LR.A.  122  A.  S.  R.  472,  13  L.R.A.(N,S.) 
611;  Douglas  v.  People,  225  III.  536,  539;  Sayre  Borough  v.  Phillips,  148 
80  N.  E.  341,  116  A.  S.  R.  162,  8  Pa.  St.  482,  24  AtL  76,  33  A.  S.  R. 
LR.A.(N.S.)  1116;  Richmond  y.  Dud-  842,  16  L.R.A.  49;  Com.  y.  Clark,  195 
ley,  (Ind.)  26  N.  E.  184,  10  L.R.A.  Pa.  St.  634,  46  AtL  286,  86  A.  S.  B. 
187;  Iowa  Eclectic  Medical  College  C94,  57  L.R.A.  348;  Hoefling  v.  San 
A^-s'n  V.  Schra^er,  87  la.  659,  55  N.  Antonio,  85  Tex.  228,  20  S.  W.  85, 
W.   24,   20   L.R.A.   355;    Ottumwa  v.  16  LR.A.  608;  Fahey  y.  State,  27  Tex. 
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It  follows  that  if  a  few^  or  any  number  of  persons  less  than  all^  who 
follow  a  designated  trade,  occupation,  or  profession  be  exempt,  while 
the  others  are  taxed,  the  law  imposing  the  tax  would  not  be  general, 
but  special  or  local,  and  therefore  void.^  And  likewise,  where  there 
is  equality  between  the  members  of  each  class,  such  equaUty  satisfies 
the  fourteenth  amendment  of  the  constitution  of  the  United  States.' 
In  the  very  nature  of  things,  it  is  impossible  to  devise  a  tax  law  that 
shall  operate  with  perfect  equality  on  all ;  ^  and  so  it  has  been  observed 
that  the  only  limitation  on  license  taxation  seems  to  be  that  it  must  not 
be  so  unreaaonable  as  to  show  a  purpose  to  prohibit  a  business  which 
is  not  in  itself  injurious  to  public  health  or  morals.^  It  has  been  held 
that  the  constitutional  equality  and  uniformity  of  occupation  taxes 
is  violated  by  an  ordinance  which  is  fair  on  its  face  imposing  a  tax 
on  those  who  sell  meat,  but  which  is  collected  only  from  those  who 
sell  in  their  own  shops  while  there  is  a  persistent  failure  to  collect  it 
from  those  who  rent  stalls  from  the  city  and  who  pay  only  the  rental 
value  thereof.*  The  fact  that  only  one  establishment  may  meet  the 
conditions  of  an  ordinance  forbidding  in  general  terms  the  operation, 
except  on  license  to  be  granted  by  the  common  council,  after  con- 
sideration of  the  circumstances  of  each  case,  of  certain  classes  of 
business,  as,  for  example,  a  livery  stable,  within  the  thickly  populated 
portions  of  the  municipalily,  does  not,  it  has  been  held,  render  such 
an  ordinance  invalid  as  discriminatory.' 

31.  Reason  or  Manifest  Necessity  for  Classification;  Rule  against 
Arbitrary  Discriminations. — ^The  underlying  principle  of  the  cases  on 
the  subject  is  that  classification,  with  a  view  of  legislating  for  e^tch 
class  separately,  is  essentially  unconstitutional,  unless  a  necessity  there- 
for exists — BL  necessity  springing  from  manifest  peculiarities,  clearly 

App.  146,  11  S.  W.  108,  11  A.  S.  R.  4.  Fatten  v.  Brady,  184  U.  S.  608, 

182;  Ex  parte  Williams,  31  Tex.  Crim.  22  S.  Ct  493,  46  U.  S.  (L.  ed.)  713; 

262,  20  S.  W.  580,  21  L.R.A.   783;  People  v.  Coleman,  4  Cal.  46,  60  Am. 

State  V.  Harrin^on,  68  Vt.  622,  35  Dec.  681,  overruled  on  another  point 

Atl.  515,   34   L.R.A.    100^    Com.    v.  by  People  v.  McCreery,  34  Cal.  432; 

Brown,  91  Va.  762,  21  S.  E.  357,  28  Hager   v.   Walker,    128    Ky.    1,    167 

LR.A  110;    State  v.    Sharpless,   31  8.    W.   245,   129   A.   S.   E.   238,    16 

Wash.  191,  71  Pac.  737,  96  A.  S.  R.  L.B.A.(N.S.)    195;^  New    Orleans    v. 

893;  Sperry,  etc.,  Co.  v.  Melton,  69  Dubarry,  33  La.  Ann.  481,  39  Am. 

W.  Va,  124,  71  S.  E.  19,  34  L.R.A.  Rep.  273 ;  Ex  parte  Robinson,  12  Nev. 

(N.S.)  433.  263,  28  Am.  Rep.  794. 

Notes:  129  A.  S.  R.  250  et  seq.;  30  5.  Birmingham  v.  Goldstein,  151  Ala. 

LR.A.  418  et  seq.;  2  Ann.  Cas.  326;  473,  44  So.  113,  125  A.  S.  R.  33,  12 

15  Ann.  Cas.  987.  L.R.A.(N.S.)  568.    See  infra,  par.  58, 

See  also  Cokstittttional  Law,  vol.  as  to  reasonableness  of  amount  of  li- 

6,  p.  399.  cense  tax. 

2.  Haider  v.  Walker,  128  Ky.  1, 107  6.  Hoefling  v.  San  Antonio,  85  Tex. 
S.  W.  254, 129  A.  S.  R.  238, 15  L.R.A.  228,  20  S.  W.  85,  16  L.R.A.  608. 
(N.S.)  195.  7.  Douglas  v.  Greenville,  92  S.   C. 

3.  Clark  V.  TitusviUe,  184  U.  S.  329,  374,  75  S.  B.  687-,  49  L.R.A.(N.S.) 
22  S.  Ct.  382,  46  U.  S.  (L.  ed.)  569.  958. 
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distinguishing  those  of  one  class  from  each  of  the  other  classes,  and 
imperatively  demanding  legislation  ffir  each  class  separately  that  would 
be  useless  and  detrimental  to  others.^  Moreover,  such  difference 
must  have  some  reltMJoo  to  the  business,  and  not  be  a  mere  difference 
in 'the  persons  placed  in  the  respective  classes  or  subclasses,  which 
is  entirely  foreign  to  the  business,  such  as  a  difference  in  citizenship,* 
or  a  difference  by  reason  of  previous  military  service.*"  And  so  if 
no  substantial  grounds  for  the  classifying  distinction  exists,  the  fact 
that  a  discriminatory  tax  applies  to  all  persons  of  a  given  class  does 
not  render  it  any  the  less  obnoxious  as  an  unjiut  discrimination 
against  a  class  of  citizens.'*  Under  this  principle  it  has  been  hMd 
that  wliere  a  statute  affords  no  proper  and  appropriate  clas^hcatjon 
which  will  support  the  application  of  a  distinctive  system  of  legis- 
lation applicable  to  each  class,  the  act  is  simply  q>ecial  legislation, 
and  within  the  interdicting  provision  of  the  constitution  against  such 
laws.*'  In  establishing  classes  it  is  required  that  the  classification 
be  reasonable  and  not  arbitrary ;  "  and  that  it  should  not  arbitrarily 
discriminate  between  persons  or  classes;  **  or-against  a  mode  of  doing 
a  fair  and  lawful  business;  *'  or  against  different  sections  of  a  state;  '* 
01*,  in  cases  under  the  rules  appertaining  to  interstate  commerce, 
againft  the  goods  or  products  of  another  state.*'  On  the  other  hand 
where  the  dassiffcation  is  a  natural  one,  or  a  reasonable  ground  for 
the  distinction  exists,  the  law  or  ordinance  will  be  upheld.*^    The  rule 

8.  WatOTB-Pierce  Oil  Co.  ».  Hot  12.  Alexander  v.  Elizabeth,  66  N. 
Springs,  85  Ark.  509,  109  S.  W.  293,  J.  U  71,  28  Atl.  51,  23  L.R.A.  525. 
16  L.R.A.(N.S.)  1035;  Reichwald  v.  13.  Leonard  v.  Reed,  46  Colo.  307, 
People,  J83  lU.  226,  55  N.  E.  663,  75  104  Pac.  410,  133  A.  S.  R.  77;  Lasher 
A.  8.  R.  103,  47  L.R.A.  802;  State  v.  People,  183  III.  226,  55  N.  E.  663, 
V.  WagenciF,  69  Minn.  206,  72  N.  W.  75  A.  S.  R.  103;  State  v.  Wagener, 
67,  cr,  A.  S.  R.  565,  38  L.R.A.  677:  69  Minn.  206,  72  N.  W.  67,  65  A.  S. 
Rosenbloom  v.  State,  64  Neb.  342,  89  R.  565,  38  L.R.A.  677;  State  v.  Ten- 
N.  W.  1053,  57  L.R.A.  922;  Alexander  ant,  110  N.  C.  609,  14  S.  E.  387,  28 
V.  Elizabeth,  56  N.  J.  L.  71,  28  Atl.  A.  S.  R.  715,  15  L.R.A,  423. 

51,  23  L.R.A.  525;  State  v.  Wrigtt,  Note:  15  Ann.  Cas.  987. 

53  Ore.  344,  100  Pac.  296,  21  L.R.A.  14.  See  infra,  par.  34,  aa  to  Invalid 

(N.S.)    349;  Com.  v.  Clark,  195  Pa.  discriminations  generally;  and  see  in- 

St.  634,  46  Atl.  288,  86  A.  S.  R.  684,  fra,  par.  36,  as  to  permissible  diacrim- 

57  L.R.A.  348;   McKnight  v.  Hodge,  inations. 

55  Wash.  289,  104  Pac.  504,  40  L  R.A.  15.  Seattle  v.  Dencker,  58  Wash.  501, 

(N.S.)  1207.  108  Pac.  1086,  137  A.  S.  R,  1076,  28 

9.  Simrall  v.  Corington,  90  Ky.  444,  L.R.A.(N.S.)'  446. 
" '    ~     ~    ~""     "     I.    S.    R.   398,   9  16.  State  v.  Parr,  109  Minn.  147, 

Loeke,  42  Wash.    123  N.  W.  408,  134  A.  S.  R.  759. 

17.  Ree  aupra,  par.  18  et  seq. 

18.  Lasher  v.   People,  183  111,  226, 


L,R,A.  556;  Bacon 

215,  83  Pac.  721,  7  Ann.   Cas. 

MeKnight  v.   Hodje.  .55   Wash.   289,  _       _      __ 

104  Pac  504,  40  L.R.A, (N.S.)   1207.    55   N.   E.  663,  75  A.   S.  R.   103,  47 


10.  See  also  infra,  par. 

11.  Water-Pierce  Oil  Co.  v.  Hot 
Springs.  85  Ark.  509.  109  S.  W.  293, 
16  L,K.A.(N.S.)    1035. 


L.R.A.  802;  State  Racing  Coramis- 
sion  V.  Lfltonia  Agrii-ultural  Ass'n,  136 
Kv.  173,  123  S.  W.  681,  25  L.R.A. 
(N.S.)  905. 
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forbidding  arbitrary  and  unjust  discriminations  between  classes  applies 
whether  a  statute  be  public  or  private,  genenil  or  special,  in  form,  if 
it  attempts  to  create  distinctions  and  classifieations  between  the  citizens 
of  the  state.^*  Neither  the  state  nor  a  municipality  can  legally  confer 
or  exercise  arbitrary  power  in  classifying  for  the  purpose  of  either 
regulating  or  licensing  or  taxing.  Whether  the  power  of  classifying 
be  exercised  by  the  state  directly  or  by  a  city  council  authorized  to 
require  the  payment  of  such  a  tax  as  a  condition  to  .the  issuance  of 
a  license,  it  is  at  least  the  exercise  of  legislative  discretion,  and  is  sub- 
ject, in  either  case,  to  the  guaranty  of  the  fourteenth  amendment  of 
the  federal  constitution.*®  However,  if  the  right  to  classify  exists,  even 
an  arbitrary  classification  would  not,  for  that  reason  alone,  be  uncon- 
stitutional.^ 

32.  Grounds  of  Classification  of  Occupations. — Occupations  are 
classified  on  an  almost  unlimited  variety  of  grounds.  Usually,  how- 
ever, the  lines  of  demarcation  between  classes  of  business  are  deter- 
mined from  considerations  as  to  the  amoimt  or  value  of  the  property 
employed ;  *  the  character  of  goods  or  products  dealt  in  or  sold ;  '  the 
number  of  persons  employed  in  the  buisiness;^  the  amount  of  pur- 
chases ;  ^  or  the  estimated  cost,  as  in  the  case  of  the  licensing  of  build- 
ing constructions.*  Constitutional  classifications  may  also  be  made 
on  the  basis  of  the  capital  stock  employed  in  trade;  ^  or  the  authorized 
capital  of  a  corporation ;  *  or  according  to  the  amount  of  its  yearly 
outstanding  coital  stock ;  *  or  according  to  gross  earnings  or  receipts.  ^^ 

19.  Stratton  v.  Morris,  89  Term.  497,  Byles,  93  Ark.  612,  126  S.  W.  94,  37 
15  S.  W.  87,  12  L.R.A.  70.  L.R.A.(N.S.)  774;  Rodge  v.  Kelly,  88 

20.  Bradley  v.  Richmond,  227  U.  8.  Miss.  209,  40  So.  552,  117  A.  S.  B. 
477,  33  S.  Ct.  318,  57  U.  S.  (L.  ad.)  733,  11  L.R.A.(N.S.)  635  and  note. 
603.  4.  State  v.  French,  17  Mont.  54,  41 

1.  Singer  Mfg.  Co.  v.  Wright,  97  Pac.  1078,  30  L.R.A.  415.  But  see 
Ga.  114,  25  S.  E.  249,  35  L.R.A.  497.  contra,   State  v.   Ashbrook,   154  Mo. 

2.  Birmingham  v.  Goldstein,  151  Ala.  375,  55  S.  W.  627,  77  A.  S.  R.  765, 
473,  44  So.  113,  125  A.  S.  R.  33,  12  48  L.R.A.  265,  under  a  statute  ambig- 
LR.A.(N.8.)  568;  Newton  v.  Atcbi-  uous  and  uncertain  in  its  meaning, 
son,  31  Kan.  151,  1  Pac.  288,  47  Am.  6,  Com.  v.  Hazel,  155  Ky.  30,  159 
Rep.  486;  Louisville  v.  SchneU,  131  S.  W.  673,  47  L.R.A(N.S.)  1078. 
Ky.  104,  114  S.  W.  742,  40  L.R.A.  «.  ,St.  Paul  v.  Dow,  37  Minn.  20, 
(N.S.)  637  and  note;   Springfield  v.  32  N.  W.  860,  5  A.  S.  R.  811. 

Smith,  138  Mo.  645,  40  S.  W.  757,  7.  Salt  Lake  City  v.  Christenscn,  34 

60  A.  S.  R.  569,  37  L.R.A.  446;  State  Utah  38,  95  Pac.  523, 17  L.R.A.(N.S.) 

V.  McKinney,  29  Mont.  375,  74  Pac.  898. 

1095,  1  Ann.  Cas.  679.  8.  Pembina  Consol.  Silver  Min.,  etc.. 

Notes:  129  A.   S.   R.  255,  289  et  Co.  v.  Pennsylvania,  125  U.  S.  181,  8 

seq.;  17  L.R.A.(N.S.)  898.  S.  Ct.  737,  31  U.  S.  (L.  ed.)  650. 

3.  Armour  Packing  Co.  v.  Lacy,  200  9.  New  Jersey  v.  Anderson,  203  U. 
U.  S.  226,  26  S.  a.  232,  50  U.  S.  S.  483,  27  S.  Ct  137,  51  U.  S.  (L. 
(L.  ed.)  451;  Hammond  Packing  Co.  ed.)  284. 

V.  Montona,  233  U.  S.  331,  34  S.  Ct.  10.  Clark  v.  TitusviUe,  184  U.  S. 
596,  58  U.  S.  (L.  ed.)  985;  Ex  parte   329,  22  S.  Ct.  382,  46  U.  S.  (L.  ed.) 
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Id  imposing  license  taxes  on  certain  lines  of  businesB,  a  municipality 
may  graduate  the  tax  according  to  the  season  of  the  year  whea  the 
vendor  begins  business.'*  Where,  for  purposes  of  license,  a  proper 
classification  is  made  on  the  basis  of  the  property  or  capital  employed, 
the  fee  so  determined  is  not  a  property  tax ;  "  nor  can  it  be  said  that 
a  tax  in  excess  of  the  cost  of  police  supervision  and  not  graduated 
according  to  the  value  of  such  property  brings  it  into  conflict  with  a 
constitutional  provision  that  tlie  legislature  shall  provide  revenue  by 
levying  a  tax  by  valuation.*'  The  question  of  classification  of  objects 
on  which  a  license  fee  is  imposed  is  purely  l^slative,  and,  in  absence 
of  abuse,  wiU  not  be  interfered  with  by  the  court.** 

33.  Grounds  of  Classification  of  Persons  Engaging  in  Business  or 
Vocation. — ^There  is  nothing  unequal  in  classifying  differently  mer- 
chants who  pay  an  annual  tax  on  their  stocks  of  goods  under  the 
revenue  laws  of  the  city  and  those  who  pay  no  such  tax."  And  in 
imposing  license  taxes  on  persona  engaged  in  merchandising,  a  munici- 
pality may  place  in  one  class  those  who  pay  taxes  on  regular  assess- 
ments, and  in  another  class  those  who,  although  in  the  same  business, 
so  manage  as  to  beginning  and  continuing  it  as  to  be  out  of  business 
at  the  time  assessments  are  made.'"  It  is  also  permissible,  for  license 
purposes,  to  classify  wholesalers  and  retailers  separately,  provided,  of 
course,  that  the  tax:  is  uniform  on  each  member  of  each  division  or 

,^69;  District  of  Colambia  v.  Lee,  35  mnnicipality  wiU  not  be  permitted  to 
App.  Cas.  (D.  C.)  341,  21  Ann.  Caa.  enforce  a  license  which  if  paid  by  the 
973;  NewtoD  t.  AtchiBon,  31  Kan.  151,  day  exceeds  the  dally  gross  profits  of 
1  Pac  288,  47  Am.  Rep.  486;  Ameri-  the  business,  or  if  by  the  year  nearly 
can  Union  £xp.  Co.  v.  St.  Joseph,  66  equals  the  gross  profits  that  could  be 
3iIo.  657,  27  Am. '  Rep.  382 ;  Magneau  made  in  the  portion  of  the  year  daring 
V.  Fremont,  30  Neb.  843,  47  N.  W.  which  the  businesa  could  be  carried 
280,  27  A.  S.  R.  436,  9  L.R.A.  786,  on). 

ovanuled  on  another  point  by  Roaen-  11.  Louisville  v.  Sogalowski,  136  Ky. 
bloom  V.  State,  64  Neb.  342,  89  N.  W.  324,  125  S.  W.  339,  136  A.  S.  R.  258. 
1063,  57  L.R.A.  922;  Wayne  Mer-  12.  LouisviKe  v.  Sdmell,  131  Ky. 
cantile  Co.  ▼.  Mt.  Olive,  161  N.  C.  104,  114  S.  W.  742,  40  L.B.A.(N.S.) 
121,  76  S.  E.  690,  49  LJl.A.(N.S.)  637;  Salt  Lake  City  v.  Chriatenson  Co., 
954;  Com.  v,  Clark,  195  Pa.  St.  634,  34  Utah  38,  95  Pac.  623,  17  LJIA. 
46  Atl,  286,  86  A.  S.  R.  694  and  note,    (N.S.)  898. 

57  L.R.A.  348;  Knisely  v.  Cotterel,  196       13.  In  re  Keasler,  28  Idaho  764, 146 
Pa.  St.  614,  46  Atl.  861,  50  L.R.A,  86.  Pac.  113,  L.R.A.1915D  322  and  note. 
Note;  129  A.  S.  R.  289.  14.  State    v.   McKinney,   29    Mont 

Bat  see  contra,  Nebraska  Telephone  375,  74  Pac.  1095,  1  Ann.  Cas.  579. 
Co.  V.  Lincoln,  82  Neb.  69,  117  N.  W.  15.  KnoxviUe,  etc.,  R.  Co.  v.  Harris, 
284,  28  L.RA.(NS)  221  (holding  that  99  Tenn.  684,  43  S.  W.  115,  53  LJl.A. 
the  exaction  of  a  percentage  of  the  921 ;  Stat«  v.  Willingham,  9  Wyo.  290, 
gross  earnings  in  the  granting  of  a  62  Pac.  797,  87  A.  8.  R.  948,  52 
franchise  is  an  exercise  of  the  taxing  L.R.A.  198. 

power).    Aud  see  Iowa  City  v.  Glass-       16.  Louisnlle    t.    Sagolowski,    136 
man,  155  la.  071,  136  N.  W.  899,  40   Ky.  324,  124  S.  W.  339,  136  A.  S.  B. 
L.R.A.(N.S.)  852  (to  the  effect  that  a  258. 
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subclass.^^  Likewise  there  is  no  uneonstitational  discrimination  m 
distinguishing  between  private  bankers  on  a  basis  as  to  whether  their 
business  is  or  is  not  such  as  to  require  the  giving  of  a  statutory  bond ;  ^^ 
or  between  those  who  sell  merchandise  at  auction  and  those  who  sell 
household  furniture  at  the  house  where  it  has  been  in  use ;  ^*  or 
between  persons  who  go  from  house  to  house,  and  place  to  place, 
vending  their  own  products,  and  those  who  sell  in  the  same  way  the 
productions  of  others.*^  And  it  has  been  held  that  the  provision  in 
an  ordinance  requiring  a  license  tax  from  all  dealers  or  vendors  of 
merchandise  that  no  manufacturer  who  is  a  citizen  of  the  municipality 
shall  be  considered  a  dealer  or  vendor  unless  he  sells  goods  not  of  his 
own  manufacture  is  a  proper  classification  and  a  valid  exercise  of 
legislative  power.^ 

34.  Classifications  Imyalid  for  Discrimijiatioii. — ^It  is  a  basic  rule 
of  law  relating  to  licenses  that  a  state  or  municipality  should  not  arbi- 
trarily discriminate  against  persons  or  classes  of  persons.*  A  statute 
or  ordinance  which,  in  imposing  license  taxes,  discriminates  in  favor 
of  residents  of  the  city  or  state  as  against  nonresidents  in  the  same 
class  is  unconstitutional.  Such  classifications  are  arbitrary,  unreason- 
able, tend  to  restrain  trade  and  to  create  monopoly ;  and,  in  so  far  as 
they  apply  to  residents  of  other  states,  deny  the  equal  protection  of  the 
laws,  and  violate  the  rule  that  the  citizens  of  each  state  are  entitled 
to  all  the  immunities  of  the  citizens  of  the  several  states.'   In  addition, 

17.  Com.  v.  Clark,  195  Pa.  St  634,  v.  Parr,  109  Minn.  147, 123  N.  W.  408, 
46  Ati.  286,  86  A.  S.  R.  694  and  note,  134  A.  S.  R.  759 ;  Vicksburg  v.  Mul- 
57  LR.A.  348.  lane,  106  Miss.  199,  63  So.  412,  50 

18.  Engle  v.  O'Malley,  219  U.  8.  L.R.A.(N.S.)  421  and  note;  State  v. 
128,  31  S.  Ct  190,  65  U.  S.  (L.  ed.)  Wright,  53  Ore.  344,  100  Pac-  296, 
128.  21  L.R.A.(N.S.)  349  and  note;  Sayre 

19.  StuU  V.  De  Mattes,  23  Wash.  71,  Borough  v.  Phillips,  148  Pa.  St.  482, 
62  Pac.  451,  51  L.R.A.  892.  24  Atl.  76,  33  A.  S.  R.  842,  16  L.R.A. 

20.  Rosenbloom  v.  State,  64  Neb.  49;  Pullman  Palace-Car  Co.  ▼.  State, 
342,  89  N.  W.  1053,  57  L.R.A.  922.  64  Tex.  274,  53  Am.  Rep.  758;  Owens 

1.  Com.  V.  Clark,  195  Pa.  St.  634,  v.  State,  53  Tex.  Crim.  105, 112  S.  W. 
46  Atl.  286,  86  A.  S.  B.  694,  57  Lit.A.  1075,  126  A.  S.  B.  772  and  note; 
348.  Seattle  v.  Dencker,  58  Wash.  501, 108 

2.  Georgia  Packing  Co.  v.  Macon,  Pac.  1086,  137  A.  S.  R.  1076,  28 
60  Fed.  774,  22  L.R.A,  775;  Leonard  L.R.A.(N.S.)  446.  See  infra,  par.  36, 
V.  Reed,  46  Colo.  307,  104  Pao.  410,  as  to  permissible  discriminations,  and 
133  A.  S.  R.  77;  Henry  v.  Campbell,  infra,  par.  37,  as  to  foreign  corpora- 
133  Ga.  882,  67  S.  E.  390,  18  Ann.  tions  as  an  exception  to  the  rule. 
Cas.  178  and  note,  27  L.R.A.(N.S.)  8.  Leonard  v.  Reed,  46  Colo.  307, 
283;  Com.  v.  Hana,  196  Mass.  262,  104  Pac.  410, 133  A.  S.  R.  77;  CarroU- 
81  N.  E.  149,  122  A.  S.  R.  251,  11  ton  v.  Bazzette,  159  in.  284,  42  N.  E. 
Ann.  Cas,  514,  11  L.R.A.(N.S.)  799;  837,  31  L.R.A.  522;  SimraU  v.  Covings 
State  V.  Wagener,  69  Minn.  206,  72  ton,  90  Ky.  444,  14  S.  W.  369,  29  A. 
N.  W.  67,  65  A.  S.  R.  565  and  note,  S.  R.  398,  9  L.R.A.  556;  Brooks  v. 
38  L.R A.  677 ;  State  ▼.  Wagener,  77  Mangan,  86  Wieh,  576,  49  N.  W.  633, 
Minn.  483,  80  N.  W.  633,  778,  1134,  24  A.  S.  R.  137;  State  v.  Wiggins,  64 
77  A.  S.  R.  681,  46  L.R.A.  442;  State  N.  H.  508,  15  Atl.  128,  1  L.R.A.  56; 
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as  shown  in  a  precei^ing  portion  of  this  article,  classifications  of  such 
character  are  geQerally  (^noxious  as  an  interference  with  interstate 
commerce.*  However,  nonresideote  may  be  lawfully  required  lo  pay 
a  hceuse  tax  where  no  discriminatioQ  is  made  against  them  on  account 
of  non  residence.'  And  it  is  a  rule  that  a  statute  cocferring  on  a  city 
a  power  to  license,  tax,  and  regulate  transient  merchants  cannot  be 
regarded  as  discriminating  in  favor  of  residents,'  unless  it  contravenes 
the  rule  by  exempting  citizens  of  the  particular  commonwealth  from 
its  operation.'  An  exception  to  the  general  rule  that  enactments 
discriminating  against  nonresidents  are  invalid  exists  where  the  stat- 
ute or  ordinance  in  quet^tion  is  a  police  regulation,  and  the  classifica- 
tion dividing  residents  from  nonresidents  bears  a  reasonable  relation 
to  the  purpose  to  be  subserved.  To  this  exception  may  be  assigned 
decisions  which  uphold  the  constitutionality  of  liquor  licenses,*  and, 
in  certain  jurisdictions,  to  licenses  to  practice  medicine.*  In  re- 
spect to  licenses  favoring  nonresidents  it  has  been  held  that  the 
legislature  may  authorize  the  imposition  by  a  municipal  corporation 
on  its  residents  of  a  tax  for  keying  and  using  a  vehicle  on  its  streets, 
because,  as  a  class,  residents  use  such  streets  more  than  nonresidents.'" 
A  state  statute  which  forbids  peddling  except  under  a  license,  and 
which  provides  that  citizens  may  be  thus  licensed,  and  that  aliens 
shall  not  be,  is  a  denial  of  the  "equal  protection  of  the  laws"  as  to  the 
latter  and  an  unconstitutional  discrimination  against  them  not  sus- 
tainable as  a  proper  exercise  of  the  police  power  of  the  state."  Dis- 
crimination on  account  of  sex  ia  seldom  made  under  our  laws.  In 
respect  to  distinctions  of  this  character,  the  rule  is  that  whatever  may 
be  done  under  the  legislative  power,  in  any  and  every  shape  or  form, 
shall  never,  by  direct  or  indirect  action,  incapacitate  any  person  on 
account  of  sex  from  entering  upon  or  pursuing  any  lawful  business, 

MuMmbrmdc  t.  Long  Branch,  42  N.  L.R.A.  734;  Speer  v.  Com.,  23  Qnt. 

J.  L.  364,  36  Am.  Rep.  518;  State  v.  (Va.)  935,  14  Am.  Rep.  164. 

Williams,  158  N.  C.  610,  73  S.  E.  1000,  Note:  40  L.R.A.(N.S.)  286. 

40  L.R,A.{N.S.)  279  and  not«;  Reser  7.  Note:  40  LJt.A.(N.S.)  289. 

V.  Umatilla  County,  48  Ore.  326,  88  8.  See   Intoxicatinq  Liqoobs,  vol. 

Pac.  595,  120  A.   8.   R.   815;    Sayre  15,  p.  301. 

Borough  V.  PhiUips,  148  Pa.  St.  482,  9.  Note:  40  L.R.A.(N.S.)  284. 

24  Atl.  76,  33  A.  S.  R.  842,  16  L.R.A.  10.  Fort  Smith  v.  Seni^B,  70  Ark. 

49;  Ex  parte  Hawley,  22  S.  D.  23, 115  549,  69  S.  W.  679,  91  A.  S.  R.  100, 

N.  W.-93,  15  L.R.A.(N.S.)  138.  58  L.R.A.  921. 

Note:  129  A,  S.  R.  257.  Note:  42  L.R.A.(N.S.)  506. 

4.  See  supra,  par.  18  et  sen.  11.  State    v.    Montgomery,   94    Me. 

5.  Tomlmson  v.  Indianapolis,  144  102,  47  AU.  165,  80  A.  S.  R.  386  and 
Tnd.  142,  43  N.  E.  9,  36  L.R.A.  413;  note;  Com.  v.  Hana,  195  Stass.  262, 
Poromoke  Guano  Co.  v.  New  Bern.  158  81  N.  E.  149,  122  A.  S.  R.  251  and 
N.  C.  354,  74  S.  E.  2,  39  L.R.A.{N.S.)  note,  11  Ann.  Caa.  514,  11  L.R.A. 
803  and  note.  (N.S.)  799.    See  generally  as  to  alieps 

6.  Oltnmwa  v.  Zekind,  95  la.  622,  infra,  par.  41. 
64  N.   W.  646,  58  A.   S.  B.  447,  2.1 
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vocation,  or  profession.^-  As  to  who  may  complain  of  a  license  on  the 
ground  of  discriminating  against  a  nonresident,  it  is  clear,  under  the 
principle  as  to  parties  aggrieved,  that  one  not  shown  to  be  a  nonresi- 
dent cannot  raise  the  question  whether  or  not  a  municipal  ordinance 
discriminates  against  citizens  of  other  states.^f  , 

35.   Communities  as  Classes. — In  the  ahsence  of  a  rational  difference 
of  situation  or  condition  found  in  municipalities  placed  in  different 
classes,    the  population  of  such  municipalities  or  the  class  to  which 
they  iDolong  is  not  a  proper  basis  on  which  to  classify  occupations  for 
the  piaiT)ose  of  license  taxation.**    As  implied  from  the  above,  if  the 
tax  imposed  by  the  counties,  cities,  and  towns  is  equal  within  their 
limits,   though  in  other  counties,  cities,  or  towns  the  tax  may  not  be 
the  same,  the  imposition  of  such  tax  is  not  obnoxious  to  the  constitu- 
tion.^*     Accordingly,  it  has  been  held  that  a  statute  to  regulate  the 
practice  of  barbering  is  not  local,  class,  or  special  legislation  simply 
becauso  it  divides  the  communities  of  the  state  into  classes  for  each 
of  whicli  different  regulations  are  provided,  when  the  statute  operate 
equally  on  all  barbers  coming  within  such  respective  classifications.'* 
A  statute  imposing  a  license  tax  on  bicycles  in  certain  counties  of  the 
state  only,  such  tax  to  be  used  for  the  construction  of  bicycle  paths, 
contr^tvcnea  a  constitutional  provision  against  special  or  local  laws.^' 
like^wise,  a  tax  on  the  sale  of  nonintoxicating  malt  liquors  which 
applies    only  to  prohibition  territory  cannot  be  sustained  under  a 
constitriitional  provision  that  occupation  taxes  shall  be  equal  and 
uniforixi  within  the  limits  of  the  authority  levying  them.*® 

3^.    Permissible  Discrimination. — Certain  discriminations  and  dis- 

tiiictioiis  are  incident  at  times,  if  not  essentially  necessary,  to  proper 

etv%«tm^nt8  and  regulations  under  the  license  system,  and  as  illustra- 

uve  of  tihese  may  be  noted  ordinances  distinguishing  between  dances  in 

public    <3ance  halls  and  other  dances;  *•  or  those  classifying  laundries 

accordixig  ^  i\^q  number  employed  therein ;  ^^  or  where,  otherwise,  and 

on  various  lawful  grounds  discriminations  and  classifications  are  made 


12    Ij^  j.g  Maguire,  57  Cal.  604,  40  146,  U  S.  W.  108,  11  A.  S.  R.  182. 

li     1^^- 125.  16.  State  v.  Sharpless,  31  Wash.  191, 

T  i\,^<^hmidt    ▼.    Indianapolis,    168  71  Pac.  737,  96  A.  S.  R.  893. 

q2?'  ?^^>  80  N.  E.  632,  120  A.  S.  R.  17.  EUis  v.  Frazier,  38  Ore.  462,  63 

rwci    "^     L.R.A.(N.S.)   787.     See  also  Pae.  642,  63  L.R.A.  454. 

r?^^*^^l^TiONAL  Law,  vol.  6,  pp.  90-  18.  Com.  v.  Hana,  195  Mass.  262, 

^\,     ^  81  N.  E.  149,  122  A.  S.  R.  251,  11 

^^^ti.  -Bessette  v.  People,  193  111.  334,  Ann.  Cas.  514,  11  L.R.A.(N.S.)   799. 

K  V  ^-  215,  66  L.R. A.  558 ;  State  19.  Mehlos  v,  Milwaukee,  156  Wis. 

T^vHrbrook,  154  Mo.  375,  55  S.  W.  591,  146  N.  W.  882,  Ann.  Cas.  1915C 

^^,77    A.  S.  R.  765,  48  L.R.A.  265;  1102,  51  Li.R.A.(N.S.)  1009. 

Sta^  V.  Moore,  113  N.  C.  697,  18  S.  20.  Quong  Wing  v.  Kirkendall,  223 

^' ^2,   22  L.R.A.  472.  U.  S.  59,  32  S.  Ct.  192,  56  U.  S.  (L, 

5*^^^:  129  A.  S.  R.  255.  ed.)   350;   State  v.  French,  17  Mout. 

w-  "Pahey  v.   State,  27  Tex.   App.  54,  41  Pac.  1078,  30  L.R.A.  415. 
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as  between  different  occupations  and  persons  engaged  Uiereia.  Dis- 
criminations of  this  character  are  not  in  violation  of  the  federal 
constitution  as  an  abridgemeDt  of  the  privileges  and  immunities  of 
citizens.^  In  general,  when  the  discrimination  is  between  different 
classes,  and  consists  of  notiiing  more  them  a  reasonable  graduation  of 
the  license,  the  validity  of  the  imposition  is  not  affected.  Provisions 
against  discrimination  sometimes  act  as  a  limitation,  preventing  the 
imposition  of  a  license  fee  on  one  class  of  subjects  relatively  largw 
than  that  imposed  on  another  class;  and  not  infrequeotiy  such  limita- 
tions are  fixed  by  constitutional  provisions.*  A  state  may  make  dis- 
criminations, if  founded  on  distinctions  that  cannot  be  pronounced 
UQreasoDable  and  purely  arbitrary.*  And  pursuant  to  this  general 
authority  it  may  adjust  its  revenue  laws  and  taxing  system  in  such  a 
wf^  as  to  favor  certain  industries  or  forms  of  industry,'  as,  for  example, 
for  the  encouragement  of  its  agriculture,'  steam  laundries,  and  the 
like.*  Following  the  same  principle  a  state  may  impose  a  license  tax 
on  manufacturers  engfiged  in  a  local  business  of  sugar  refining,  while 
exempting  from  the  tax  those  who  refine  the  products  of  their  own 
plantations; '  or  the  state  may  restrict,  or  even  forbid,  the  manufac- 
ture and  sale  of  a  product  subject  to  regulation  or  police  control,  in 
such  a  way  that  its  manufacture  may  not  hamper  the  sale  of  other 
and  staple  products.* 

37.  Foreign  Corporations  as  Separate  Class. — The  state  has  a  right 
to  classify  foreign  corporations  doing  business  within  it  in  a  separate 
class  and  to  tax  them  more  and  on  a  different  basis  from  domestic 
corporations,*  provided,  of  course,  the  state  is  not  prohibited  from 

1.  Williams  v.  Peara,  179  U.  S.  270,  45  U.  S.  (L.  ei.)  102;  American  Steel, 
21  S.  Ct.  128,  45  U.  S.  (L.  ed.)  186;  etc,  Co.  v.  Speed,  192  U.  S.  500,  24 
W.  W.  Cargill  Co.  v.  Minnesota,  180  S.  Ct.  365,  48  U.  S.  (L.  ed.)  538; 
U.  S.  4-52,  21  S.  Ct  423,  45  U.  S.  Quong  Wing  v.  KirkendaU,  223  U.  S. 
(L.  ed.)  619  (on  a  dasst&cation  of  ele-  59,  32  S.  Ct.  192,  56  U.  S.  (L.  ed.) 
vators  and  warehooses) ;  Cook  v.  Mar-  350. 

shall  County,  196  U.  S.  261,  25  S.  Ct.  5.  American  Sugar  Refining  Co.  v. 

233,  49  U.  S.  (L.  ed.)  471  (aa  between  Lonisiana,  179  U.  S,  89,  21  8.  Ct.  43, 

a  retail  tobacco  dealer  and  jobbera  and  45  U.  S.  (L.  ed.)  102. 

■wholesalers) ;  Armoar  Packing  Co.  v.  6.  Quong  Wing  v.  KirkendaU,  223 

Lacy,  200  U.  8.  228,  28  S.  Ct.  232,  50  U.    S.   59,  32   8.   Ct   192,  56  U.    S. 

U.  S.  (L.  ed.)  451  (as  between  foreign  (L.  ed.)  350. 

and  domeatic  meat  packing  businesses) ;  7.  American  Sugar  Refining  Co.  t. 

Southwestern    Oil    Co.  v.    Texaa,   217  Lonisiana,  179  U.  S.  89,  21  S.  Ct.  43, 

U.  S.  114,  30  S.  Ct  496,  54  U.  S.  (L.  45  U.  S.  (L.  ed.)  102. 

ed.)  688  (as  between  wholeaala  dealers  8.  Powell   v.   Pennsylvania,  127  U. 

in  different  commodities).  8.  678,  8  S.  Ct.  992,  1257,  32  D.  S. 

2.  Kote:  30  L.R.A.  416-426.  (h.  ed.)  253;  Hammond  Packing  Co. 

3.  Quong  Wing  v.  Kirkendall,  223  V.  v.  Montana,  233  D.  S.  331,  34  S.  Ct. 
8.  59.  32  S.  Ct  192,  58  U.   S.    (L.  596,  58  U.  S.   (L.  ed.)   985. 

ed.)    S-W.  9.  Doyle  v.  Continental  Ina.  Co.,  94 

4.  American  Sugar  Refining  Co.  v.  U.  S.  535,  24  U.  8.  (L.  ed.)  148; 
Louisiana,  179  U.  S.  89,  21  8.  Ct.  43,    Slate  t.  Hammond  Packing  Co.,  110 
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levying  a  like  tax  on  Its  own  inhabitants.^^  Such  laws  are  not  special 
or  local  within  constitutional  inhibitions,*^  nor  are  they  in  violation 
of  a  constitutional  provision  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation,  and  that  the  legislature  shall  not  grant 
to  any  citizen  or  class  of  citizens  privileges  or  immunities  which,  on 
the  same  terms,  shall  not  equally  belong  to  all  citizens.**  Accordingly, 
an  exception  to  the  general  rule  that  a  state  may  not  discriminate 
against  nonresidents  exists  in  the  case  of  foreign  corporations,  unless 
the  foreign  corporation  has  acquired  some  contract  right  to  iromunity 
from  discrimination,  or  the  powers  of  the  state  to  enact  discriminatory 
legislation  are  otherwise  limited  by  the  provisions  of  its  own  constitu- 
tion. *•  It  is  a  well  understood  rule  that  a  foreign  corporation  can 
exercise  none  of  its  functions  or  privileges  in  any  other  state  of  the 
Union  than  that  of  its  origin  except  by  the  consent  of  such  other 
state ;  *"*  and  therefore  a  state  may  make  the  grant  of  the  right  or 
privilege  of  doing  business  vnthin  its  limits  dependent  on  the  pay- 
ment of  a  license  tax.**  Having,  otherwise,  no  absolute  right  of 
recognition  in  other  states,  such  states  may  exclude  the  foreign  corpora- 
tion entirely;  they  may  restrict  its  business  to  particular  localities; 
or  they  may  exact  such  security  for  the  performance  of  its  contracts 
with  tiieir  citizens  as  in  their  judgment  will  best  promote  the  public 
interests.  The  whole  matter  rests  in  their  discretion ;  *^  and  the 
motive  or  intention  of  the  state  in  so  doing  is  not  open  to  inquiry.*^ 
As  to  foreign  corporations  a  state  may  even  enact  retaliatory  license 
laws,  for  such  laws  may  sometimes  be  just,  and  may  often  be  neces* 
sary.  Legislation  of  this  character  may  be  vnse  or  unwis^,  but  it  ia 
not  necessarily  unconstitutional  because  it  openly  professes  and  declares 
itself  to  be  precisely  what  it  is,  and  fails  to  disguise  itself  in  the  form 

La.  180,  34  So.  368,  98  A.  S.  B.  459;  18.  Note:  40  L.B.A.(N.S.)  282. 

Attorney  General  v.  Electric  Storage  14.  Pembina     Consolidated     Silver 

Battery  Co.,  188  Mass.  239,  74  K.  E.  Mining,  etc.,  Co.  v.  Pennsylvania,  125 

467,  3  Ann.  Cas.  631.    See  also  CoK-  U.   S.  181,  8  S.   Ct.  737,  31  U.   S. 

STiTunoNAL  Law,  vol.  6,  p.  414;  Fob-  (L.  ed.)  650. 

£i6N  CORPORATiOKS,  Yol.  12,  p.  50  et  Note:  129  A.  S.  B.  288. 

seq.  See    generally.    Foreign    Cobpora- 

10.  8&n  Francisco  y.  Liverpool,  etc^  tions,  vol.  12,  p.  6  et  seq. 

Ills.  Co.,  74  Cal.  113,  15  Pac  380,  5  15.  See  Forbion  CorpobatiokSi  red. 

A  S.  B.  425.  12,  p.  59. 

11.  Scottish  Union,  etc.,  Ins.  Co.  v.  16.  Doyle  v.  Continental  Ins.  Co.,  94 
Herriott,  109  la.  606,  80  N.  W.  665,  U.  S.  535,  24  U.  S.  (L.  ed.)  148; 
77  A  S.  B.  548.  Pembina  Consolidated  Silver  Mining, 

12.  Scottish  Union,  etc.,  Ins.  Co.  ▼.  etc.,  Co.  v.  Pennsylvania,  125  U.  S. 
Herriott,  109  la.  606,  80  N.  W.  665,  181,  8  S.  Ct  737,  31  U.  S.  (L.  ed.) 
77  A.  S.  B.  548 ;  State  v.  Hammond  650. 

Packing  Co.,  110  La.  180,  34  So.  368,       Notes:  8  A.  S.  B.  508;  129  A.  S. 
98  A  S.  B.  459 ;  State  v.  Willingham,  B.  288. 

9  Wyo.  290,  62  Pac.  797,  87  A.  S.  B.  17.  Doyle  v.  Continental  Ins.  Co.,  94 
948,  52  L.B.A.  198.  U.  S.  535,  24  U.  S.  (L.  ed.)  148. 
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of  separate  acts  following  the  mutations  of  the  foreigD  law  without 
confessing  the  fact'* 

38.  Subclassification  of  Businesses  or  Occupations. — Under  the 
rule  that  clossiiication  of  occupations  or  forms  of  business  may  be 
made  wherever  the  difference  or  distinction  on  which  it  is  founded 
is  not  wholly  without  reason,  it  is  an  established  rule  that  those  who 
follow  a  commonly  designated  business  or  vocation  may,  where  a 
basis  for  reasonable  distinctions  exists,  be  reclassihed  or  subdivided 
into  new  and  separate  classes.  In  this  connection  it  has  been  declared 
that  the  legislative  classification  may  be  founded  on  the  nature  of 
the  articles  sold,  as  well  as  on  the  manner  of  conducting  the  busineee." 
Accordingly,  it  has  been  held  that  discrimination  between  merchants 
having  fixed  places  of  business  in  the  municipali^  and  also  persoiis 
"selling  to  the  trade"  on  the  one  hand,  and  retail  dealers  who  have 
no  regular  place  of  business  on  the  other  hand,  is  not  unlawful  for 
the  purpose  of  license  taxes."  Other  examples  of  the  appUcation  of 
the  rule  involve  the  subclassification  of  keepers  of  restaurants;  *  ped- 
dlers;* money  lendere;'  commission  merchants;*  farmers;*  rail- 
roads;* and  owners  of  vehicles.'  While  a  subclassification  may  be 
proper,  it  will  be  apparent  that  the  taxing  power  caooot  unjustly 
discriminate  between  the  subdivisions  so  made.* 

39.  Duties,  Imposts  and  Excises  under  Federal  Constitution. — The 
words  "duties,  irapoeta  and  excises"  are  often  used  comprehensively 
and  cover  customs  and  excise  duties  imposed  on  importation,  con- 
sumption, manufacture,  and  sale  of  certain  commodities,  privileges, 
particular  business  transactions,  vocations,  occupations,  and  the  like, 
being,  when  so  used,  subject  to  construction  under  the  rules  that 

18.  People  V.  PhUadelpliia  Fire  3.  Norris  v.  Lincoln,  93  Neb.  658, 
Ass'n,  92  N.  T.  311,  44  Am.  Rep.  380,  142  N.  W.  U4,  Ann.  Caa.  1914B  1194 
affirmed  119  U.  S.  110,  7  S.  Ct.  108,   and  note. 

30  U.  S.  (L.  ed.)  342.  But  see   authorities  contra:     Ann. 

19.  In  re  Watson,  17  S.  D.  486,  97    Cas.  1914B  1198  note. 

N.  W.  463,  2  Ann.  Cas.  321.  4.  Lasher  y.   People,   183   lU.   226, 

20.  Ea  part*  Haskell,  112  Cal.  412,  55  N.  E.  663,  75  A.  S.  R.  103  snd 
44  Pac.  725,  32  L.H.A.  527.  note,  47  L.R.A.  802. 

1.  Ex  partu  Lemon,  143  Cal.  558,  77  6.  In  re  Snyder,  10  Idaho  682,  79 
Pac  465,  65  L.R.A.   946.  Pac.  819,  68  L.R.A.  708. 

2.  Miller  v.  Birmingham,  151  Ala.  6,  KnoxviUe,  etc.,  R.  Co.  v.  Harris, 
469,  44  So.  388,  125  A.  S.  R.  31;  State  99  Teno.  684,  43  S.  W.  U5,  53  UB-A. 
V.  Webber,  214  Mo.  272,  113  S.   W.  921. 

1054,    15    Ann.    Cas.    983;    State    v.  7.  Des  Moines  v.  Bolton,  128  la.  108, 

Wri^t,  53  Ore.  344,  100  Pac,  296,  21  102  N.  W.  1045,  5  Ann.  Caa.  906  and 

L.R.A.(N.S.)    349;  In  re  Watson,  17  note;  In  re  Hoffert,  34  S.  D.  271,  148 

S.  D.  48li,  97  N.  W.  463,  2  Ann.  Cas.  N.  W.  20,  52  L.R,A.(N.S.)    849  and 

321  and  note;  McKniglit  v.  Hodge,  55  note. 

Wash.  289,  104  Pac.  504,  40  L.H.A.  8.  Fiscal  Court  v.  F.,  etc..  Cox  Co., 

(N.S.)  1207  and  note.     And  see  gen-  132  Kv.  738,  U7  S.  W.  296,  21  L.R.A. 

erally,  pLbDLEHs.  (N.S.)  83. 
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to  license  taxes.*    Taxes  of  this  nature  under  the  form  of  excises 
iposts  have  been  repeatedly  sustained  by  the  supreme  court  of 
Tnited  States,  and  distinguished  from  direct  taxes  under  the 
-tution.     For  example,  they  have  been  upheld  when  imposed 
reference  to  the  use  of  carriages ;  ^^  on  sales  at  exchanges  or 
of  trade;  **  on  the  transmission  of  property  by  succession;  *- 
;reements  to  sell  shares  of  stock  on  "calls;"  *•  on  a  memoran- 
of  the  sale  of  shares  of  stock;  **  and  in  relation  to  tobacco  manu- 
:ed  for  consumption.**    The  only  limitations  imposed  on  Con- 
are:  that  direct  taxes,  including  capitation  tax,  shall  be  ap* 
med;  that  duties,  imposts  and  excises  shall  be  uniform;  and 
Lo  duties  shall  be  imposed  on  articles  exported  from  any  state, 
these  exceptions,  the  exercise  of  the  power  is,  in  all  respects, 
•"tered.**    The  uniformity  required  by  the  constitution  providing 
''duties,  imposts  and  excises  shall  be  uniform  throughout  the 
States"  is  not,  however,  an  intrinsic  uniformity  relating  to 
iBoherent  character  of  the  tax  as  respects  its  operations  on  indi- 
Is,  but  is  merely  a  geographical  uniformity  requiring  the  same 
and  the  same  method  to  be  operative  throughout  the  United 
8.*'    The  granting  of  a  license  must  be  regarded  as  nothing  more 
a  mere  form  of  imposing  a  tax  and  implying  nothing  except 
'the  licensee  shall  be  subject  to  no  penalties  under  national  law 
pays  it.    Licenses,  being  designed  merely  to  secure  the  payment 
^es  to  the  United  States,  do  not  interfere  with  other  legitimate 
^tions  of  business  nor  sanction  it  where  otherwise  prohibited.*^ 
C^"*^^^iess  has  the  power,  by  direct  legislation,  to  impose  license  taxes 
o^    ^l^e  residents  of  Alaska,  to  be  disbursed  solely  for  the  needs  of  the 
\^^^t^ry;  and  the  constitutional  power  of  Congress  in  this  respect 
6^^^  not  depend  entirely  on  the  mode  of  its  exercise.^* 

^-   Thomas  v.  United  States,  192  U.  U.  S.  363,  24  S.  Ct.  305,  48  U.  S. 

6-^63,  24  S.  Ct.  305,  48  U.  S.  (L.  ed.)  (L.  ed.)  481. 

^^1-     And  see  the  following  authori-  15.  Patton  v.  Brady,  184  U.  S.  608, 

ties  cited  in  this  paragraph  illustrat-  22  S.  Ct.  493,  46  U.  S.  (L.  ed.)  713. 

ing  applications  of  the  rule.    For  the  1^.  Hylton  v.  United  States,  3  Dall. 

general  rule,  see  supra,  par.  11.  }J^y  1  U.  S.  {U  ed.)  556  j  Pacific  Ins. 

10.  Hylton  v.  United  States,  3  DaU.  ^o.  v.  Sode,  7  Wall  433,  19  U.  S. 

171,  1  U.  S.  (L.  ed.)  556.  ^  ,7   ^^       ,,  t,c  .^o  tt    o 

11    xr;«/^l  ^    Ary./>c    1 7Q  TT    Q    f^Q        !'•  Knowlton  v.  Moore,  178  U.  S. 

10  i'  ?     U  t^v'R    n    J{  S  41,  20  S.  Ct  747,  44  U.  S.  (L.  ed.) 
19  S.  Ct.  522,  43  U.  S.  (K  ed.)  786.   ggg    p^^^^^  ^  g^^^     ^g^  ^/s.  608, 

«^L\?T^^.Z-  ^.'^\^^%^- A^<  22  S.  Ct.  493,  46  U.  S.  (L.  ed.)  713 

41,  20  S    Ct  747,  44  U.  S.  (L.  ed.)  jg.  United    States    v.    Forty-Three 

969 ;  Snyder  v.  Bettman,  190  U.  S.  249,  Gallons  of  Whiskey,  108  U.  S.  491, 

23  S.  Ct.  803,  47  U.  S.  (L.  ed.)  1035.  2  S.  Ct  906,  27  U.  S.  (L.  ed.)  803! 

13.  Treat  v.  White,  181  U.  S.  264,  19.  Binna  v.  United  States,  194  U. 
21  S.  Ct  611,  45  U.  S.  (L.  ed.)  853.  S,  486,  24  S.  Ct  816,  48  U.  S.  (L. 

14.  Thomas   ▼.   United   States,   192  ed.)  1087. 
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VII.  EzBMPTioNS  AND  Exceptions 

40.  Grant  of  Ezlusive  Privileges  Generally. — ^UndeT  the  well 
known  rule  of  both  American  and  English  law  that  all  mere  monopo- 
lies are  odious  and  against  common  right,^^  an  ordinance  creating 
a  monopoly,  or  vesting  in  particular  persons  the  sole  and  exclusive 
right  to  carry  on  a  business,  is  void.^  All  such  grants  of  exclusive 
privileges  and  immunities  are  generally  forbidden  by  the  constitutions 
of  the  various  states.*  All  persons  inclined  to  pursue  a  lawful  occupa- 
tion should  have  the  opportunity  of  conforming  to  the  prescribed 
regulations.  Otherwise  an  ordinance  applying  to  such  occupation 
would  be  unreasonable  and  tend  to  oppression ;  •  and  though  an  ordi- 
nance does  not,  in  fact,  create  a  monopoly,  if  it  is  monopolistic  in  its 
tendency,  and  would  incline  to  lessen  competition,  it  should  not  be  sus- 
tained.* It  is  a  rule,  however,  that  if  reasonable  facilities  for  engaging 
in  the  business  are  given,  regulations  restricting  it  within  the  police 
power,  or  imposed  out  of  regard  for  the  health  or  welfare  of  the  com- 
mimity,  do  not  constitute  a  prohibition  or  illegal  restraint  of  trade,  or 
a  monopoly.*  And  it  has  been  held  that  an  ordinance  is  not  invalid  as 
unconstitutionally  granting  special  privileges,  which  allows  the  munici- 
pality to  grant  special  permission  to  licensed  hack  drivers  who  can  pro- 
cure the  consent  of  the  abutting  property  owners  to  stand  their  vehicles 
in  the  street  in  front  of  such  property,  when  the  same  privilege  is 
not  granted  to  those  who  do  not  obtain  such  consent.®  Following 
the  reason  of  the  rule  expressed  in  a  preceding  paragraph  to  the 
eCFect  that  claims  of  exemptions  under  contract  or  charter  provisions 
are  stri(itly  construed,  and  are  not  to  be  presumed,  an  analogous  rule 
has  been  developed  by  the  authorities  in  reference  to  claims  of  exclusive 
license  privileges.  While  the  legislature  of  a  state  may  make  a  con- 
tract on  many  subjects  which  will  bind  it  and  all  succeeding  legis- 

20.  Butchers'      Union       Slaughter-  N.  Y.  517,  59  N.  B.  353,  80  A.  S.  R 

House  Co.  V.  Crescent  City  Live-Stock  767,  51  L.B.A.  681. 

Landing  Co.,  Ill  U.  S.  746,  4  S.  Ct.  3.  See  supra,  par.  29. 

652,  28  U.  S.  (L.  ed.)  585.    See  gen-  4.  Gray  v.  Omaha,  80  Neb.  526,  114 

erally,    Monopolies    and    Cokbina-  N.  W.  600,  14  L.R.A.(N.S.)  1033. 

Tioas,  ^'  Jacksonville  v.  Ledwith,  26  FU. 

1    Loffan  V.  Pyne    43  la.  624    22   ^^^^  ^  ^^*  ^^^'  ^  ^'  ®'  ^*  ^^®»  ^ 
Am    Kep    261-  In  re  Lowe   54  iCan    L.R.A.  69;  Iowa  Eclectic  Medical  Col- 

757,'  39  Pac.  710,  27  L.R.A.  545;  Figg   IS^Vtl^'o^  T^p'f  tf^^^Jv^^^'^^Jw 
nV  1AK  v      KAo    An  Q    1X7     N.  W.  24,  20  L.R.A.  355  (holding  that 

ono   ftTr^'  i^^^y•  A  /  p  A    n^'  ^^^  ^^^t^^ri^y  to  refuse  certificates  to 

l;  ?    i;  A       T.    \^  ^  graduates   of  medical  schools  not  in 

Note:  34  Am.  Dec.  637.  ^^^^  standing  docs  not  extend  especial 

2.  State  V.  Conlon,  6o  Conn.  478,  33  privileges    or     immunities    to    other 

Atl.  olJ,  48  A.  S.  R.  227,  31  L.R.A.  gcliools  that  are  regarded  as  in  good 

.'>5;  Alexander  v.  Elizabeth,  56  N.  J  etandiiiir). 

L.  71,  28  Atl.  51,  23  L.R.A.  525;  Fox  6.  McFall  v.  St.  Louis,  232  Mo.  716, 

V.    Mohawk,   etc..   Humane   Soc,  165  135  S.  W.  51,  33  L.R.A.(N.S.)   471. 
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latures,  so  that  its  provisions  can  neither  be  r^ealed  nor  ito  obligation 
impaired^  €Uid  while  it  may  give  an  exclusive  right,  for  the  time 
being,  to  particular  persons  or  to  a  corporation,  it  has  no  power  to 
continue  such  right  so  that  no  future  legislature  nor  even  the  same 
body  can  repeal  or  modify  it  or  grant  similar  privileges  to  others.^ 
41.  Grants  Void  for  Discrimination;  Aliens. — ^It  is  a  general  rule 
that  licenses  which  grant  an  exclusive  privilege  or  immimity  are 
forbidden  by  the  constitution  and  are  void.^    Under  this  rule  a  stat- 
ute is  void  for  unreasonable  discrimination  where  it  seeks  to  grant 
to  any  citizen  or  class  of  citizens  a  privilege  which,  on  the  same 
terms,  shall  not  equally  belong  to  edl  citizens.'    But  it  does  not  follow 
that  a  license  tax  imposed  on  nonresidents  is  r^ugnant  to  the  clause 
of  the  second  section  of  article  four  of  the  United  States  constitution, 
which  declares  that  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  the  citizens  of  the  several  states.^^ 
And  the  provision  in  the  fourteenth  amendment  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equed  protection  of 
the  laws  waa  not  intended  to  prevent  a  state  from  adjusting  its 
system  of  taxation  in  all  proper  and  reasonable  ways.    It  may,  if  it 
chooses,  exempt  certain  classes  of  property  from  any  taxation  at  all, 
such  as  churches,  libraries,  and  the  property  of  charitable  institutions. 
I(  may  impose  different  specific  taxes  on  different  trades  and  profes- 
sions, and  may  vary  the  rates  of  excise  upon  various  products.^  ^    Under 
this  tonstitutional  provision  laws  will  be  held  void  if  they  consti- 
tute class  legislation,^  or  where  unlawful  discriminations  are  made 
as  between  the  citizens  of  the  different  counties  of  a  state.^'     A 
like  rule  prevails  as  to  discriminations  between  citizens  of  the  United 
States  and  aliens  where,  as  to  such  aliens,  an  ordinance  passed  by 
a  board  of  supervisors  of  a  municipality  confers  a  naked  arbitrary 
power  on  the  board  to  give  or  withhold  consent  to  engaging  in  a 
lawful  business,  and  makes  all  engaged  in  the  business  the  tenants 
at  will  as  to  their  means  of  living  under  such  board  of  supervisors.^'^ 

7.  Butchers'  Union  Slaughter-Honse  10.  Ward  v.  State,  31  Md.  279,  1 

Co.  V.  Crescent  City  Live-Stock  Land-  Am.  Rep.  60. 

in?  Co.,  Ill  U.  S.  746,  4  S.  Ct.  652,  n.  Southwestern  Oil  Co.  v.  Texas, 

28  U.  S.  (L.  ed.)  585.  217  U.  S.  114,  30  S.  Ct.  496,  54  U.  S. 

Afi*  fi*?*^AQ  ?''i''%^%!^'^o;  f%  f  ^^'  «^)  «S8.    See  snpra,  par.  40  et 

All.  519  48  A-  B.  K.  227,  31  LJt. A.  g^^      ^s  to   exemptionfi;    and   supra, 

o5;  Lasher  v.  People,  183  lU.  226,  55  ^'   o?  as   to   legislative   anthoritv 

N.  E.  663,  75  A.  S.  R.  103,  47  L.R.A.  l^ij^i'  ^   ^"^  legislative  authority 

802;  Simrall  v.  Covington,  90  Ky.  444,  ^  ?S   nL««  ^    Qf-f.   f^o  t       n  • 
14  S.  W.  369,  29  I   S.  R.  398,  9   ,.1^',^^^^  ^  ^^^i^J  ^^J'f'  2^' 
LII.A.  556;  Fox  v.  Mohawk,  etc.,  Hu-  1^;?'  ^^^  S.  W.  1075,  126  A.  S.  R. 

mane  Soc.,  165  N.  Y.  517,  59  N.  E.  ^^f-    ^^  ^         rr-     •       r^   «    .^    r. 
353,  80  A.  S.  R.  767,  51  L.R.A.  681.  ^  1^.  State  v    Higginfi,  51  8.  C.  51, 

9.  Waterfr-Picrce    Oil    Co.    v.    Hot  28  S.  E.  15,  38  L.R.A.  561. 
Springs,  85  Ark.  609,  109  S.  W.  293,       U.  Yick  Wo  v.  Hopkins,  118  U.  S. 
16  L.R.A.(N.S,)  1035  and  note.  356,  6  S.  Ct.  1064,  30  U.  S,  (L.  ed.) 
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But  valid  discriminations  may  be  made  under  the  police  power  as 
between  citizens  and  aliens;  and  proper  grounds  of  discriminatioH 
may  exist  apart  from  the  status  of  alienage.^' 

42.  Rule  as  to  Strict  Construction. — Those  who  seek  shelter  under 
an  exemption  law  must  present  a  clear  case,  free  from  all  doubt,  as 
such  laws,  being  in  derogation  of  the  general  rule,  must  be  strictly 
construed  against  the  person  claiming  the  exemption  and  in  favor  of 
the  public.**  Construing  and  applying  this  rule  it  has  been  h^d  that 
under  a  constitutional  provision  exempting  from  a  license  tax  those 
who  are  engaged  in  a  mechanicEd  pursuit  it  does  not  follow  that  a 
photographer  comes  within  the  immunity.^^  LLkewise,  a  statute 
exempting  a  person,  corporation  or  business  from  one  form  of  license 
or  tax  cannot  be  extended  beyond  its  express  terms,  and  ao  such  a 
statute  may  not  preclude  the  levying  of  another  and  different  tax  for 
license  purposes. **  For  example,  a  statute  by  which  a  liquor  tax  is 
imposed  on  social  clubs,  and  which  provides  that  the  tax  thereby 
imposed  shall  be  in  lieu  of  all  other  taxes  for  the  privileges  granted, 
relates  exclusively  to  taxes  to  be  paid  to  the  state,  and  does  not  exempt 
social  clubs  from  municipal  taxation.'*  But  the  rule  of  strict  con- 
struction should  not  be  carried  to  the  extreme  of  defeating  a  right 
to  exemption  where  one  ie  properly  within  the  exempted  class.*  As 
a  rule  a  municipality  is  not  liable  for  a  privilage  tax  where  it  conducts 
under  municipal  ownership  some  public  utility-.'  It  has  been  held 
that  a  business  is  not  necessarily  exempt  from  taxation  because'it  is 
not  mentioned  among  the  subjects  of  taxation  enumerated  in  a  license 
enactment  The  legislature  does  not  always  undertake  to  enumerate 
ail  the  subjects  and  classes  upon  which  a  license  tax  might  be  imposed.* 

43.  Exemptions  Creating  Favored  Classes ;  War  Veterans. — In 
imposing  license  taxes  discriminations  have  in  many  instances  been 
attempted  in  favor  of  soldiers  who  have  served  in  the  civil  war; 

220,  reveraing  In  «  Yick  Wo,  68  CaL  S.  W.  757,  60  A.  8.  R.  569,  37  LJl.A. 

294,  9  Pa«.  139,  58  Am.  Rep.  12.  446. 

15.  People  V.  Naglee,  1  Cal.  232,  52  17.  New  Orleans  v.  Robira,  42  La. 
Am.  Dec.  H12-,  Com.  v.  Hana,  195  Mass.  Ann.  1098,  8  So.  402,  11  L.R.A.  141. 
262,  81  N.  B.  149,  122  A.  S.  R.  251  18.  00  City  v.  Oil  City  Trust  Co., 
and  note,  11  Ann.  Caa.  514  and  note,  151  Pa.  St,  454,  25  Atl.  124,  31  A. 
11  L.R.A.(N.S.)  799  and  note.  See  S.  R.  770;  PhoeboB  v.  Uaohattan  So- 
generolly  supra,  par.  34,  for  classi-  eial  Club,  105  Va.  144,  52  S.  E.  839, 
HccLlions    invalid    for    discrimination;  8  Ann.  Caa.  667. 

and  supra,  par.  36,  for  permissibie  19.  Phoeluia  v.  Manbattaa  Social 
discriminations.  Club,  105   Va.  144,  52  S.  E.  839,  8 

16.  Union  Pass.  R.  Co.  v.  Philadel-   Ann.  Cas.  667. 

pliia,  101  U.  S.  52S,  25  U.  S.  (L.  ed.)  1.  St.  Louis  v.  Bender,  248  Mo.  US, 

in2;  Coin.  v.  Hazel,  155  Ky.  30,  159  154  S.  W.  88,  44  L.R.A.(N.S.)   1072. 

S.  W.  673,  47  LR.A.(N.S.)  1078  and  2.  Smith  t.  Nashville,  88  Tenn.  464, 

note;  New  Orleans  v.  Rohira,  42  La.  12  S.  W.  024,  7  L.R.A.  469. 

Ann.  10!'!i,  8  So.  402,  11  L.R.A.  141;  3.  Har.lin  v.  Radford,  H2  Va.  547, 

Sriringtield  v.  Smilb,  133  Mo.  645,  40  72  S.  E.  101,  Ann.  Caa.  1913B  858. 
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but  the  authorities  have  in  the  generality  of  cases  held  legislation 
of  this  character  unconstitutional  as  class  legislation.^  In  one  view 
it  is  apparent  that  the  process  of  forming  classes  of  business  for  pur- 
poses of  license  taxation — ^imposing  the  license  tax  on  one  and  not 
on  another — is,  so  far  as  the  excepted  or  favored  class  is  concerned, 
merely  a  process  of  creating  exemptions,  wholly  or  in  part.  And  so 
it  is  that  the  question  as  to  whether  a  valid  exemption  may  be  created 
generally  resolves  itself  into  the  broader  question  as  to  whether  the 
exempted  persons  or  business  may,  or  may  not,  within  the  rule  of 
uniformity,  be  included  in  a  separate  and  distinct  class.  If  this  can 
be  properly  done,  the  exemption  is  valid ;  ^  but  if  the  division  cannot 
be  legally  made,  it  is  dear  that  the  attempt  to  create  an  exemption 
is  invalid.^ 

Vm.  Limitation  of  Authority  and  Dblboation  of  Powbb 

In  Oeneral 

44.  Scope  of  Delegated  Authority  Generally. — ^In  the  absence  of 
any  inhibition,  express  or  implied,  in  the  constitution,  the  legislature 
has  power,  either  directly  to  levy  and  collect  license  taxes  on  any  busi- 
ness or  occupation  or  to  delegate  like  authority  to  a  municipal  cor- 
poration,'  either  for  the  purpose  of  revenue  or  that  of  regula- 

4.  State  V.  Garbroski,  111  la.  496,  Louis,  107  U.  S.  365,  2  S.  Ct.  257, 

82  N.  W.  959,  82  A.  S.  R.  524,  56  27  U.  S.  (L.  ed.)  419;  Mobile  v.  Yuille, 

LB.A.  570;  Laurens  v.  Anderson,  75  3  Ala.  137,  36  Am.  Dec.  441,  over- 

S.  C.  62,  55  S.  B.  136,  117  A.  S.  R.  ruled  on  another  point  by  Huntsville 

885,  9  Ann.  Cas.  1003  and  note;  State  v.  Phelps,  27  Ala.  55;  Ft.  Smith  v. 

V.  Shedroi,  75  Vt.  277,  54  Atl.  1081,  Scruggs,  70  Ark.  549,  69  S.  W.  679, 

98  A  S.  R.  825,  63  L.R.A.  179.  91  A.  S.  R.  100,  58  L.R, A.  921 ;  Banta 

Note:  129  A.  S.  R.  258  (citing  an-  v.  Chicago,  172  lU.  204,  50  N.  E.  233, 

thoritiee  slao  contra).  40  L.R.A.  611;  Newton  v.  Atchison, 

6.  Singer  Sewing  Mach.  Co.  ▼.  31  Kan.  151,  1  Pac.  288,  47  Am.  Rep. 
Bnckell,  233  U.  S.  304,  34  S.  Ct  493,  486;  Levi  v.  LouisviQe,  97  Ky.  394, 
58  U.  S.  (L.  ed.)  974;  Cook  v.  Mar-  30  S.  W.  973,  28  L.R.A.  480;  Harri- 
shall  County,  119  la.  384,  93  N.  W.  son  v.  Vicksburg,  3  Smedes  &  M. 
372,  104  A.  S.  R.  283;  McKnight  v.  (Miss.)  581,  41  Am.  Dec.  633;  Little- 
Hodge,  55  Wash.  289,  104  Pac.  504,  field  ▼.  State,  42  Neb.  223,  60  N.  W. 
40  LR.A.(N.S.)  1207  and  note.  724,  47  A.  S.  R.  697,  28  L.R. A.  588; 

6.  Com.  V.  Clark,  196  Pa.  St.  634,  Western  Union  Tel.  Co.  v.  Fremont, 
46  Atl.  286,  86  A.  S.  R.  694,  57  L.R.A.  43  Neb.  499,  61  N.  W.  724,  26  L.R.A. 
348  (citing  authorities  to  the  principle  698 ;  Sanning  v.  Cincinnati,  81  Ohio 
generaUy) ;  Rainey  v.  State,  41  Tex.  St.  142,  90  N.  E.  125,  25  L.R.A.(N.S.) 
Crim.  254,  53  S.  W.  882,  96  A.  S.  R.  686  and  note;  Petersburg  v.  Cocke,  94 
786;  Ex  parte  Woods,  52  Tex.  Crim.  Va.  244,  26  S.  E.  576,  36  L.R. A.  432; 
675, 108  S.  W.  1171, 124  A.  S.  R.  1107,  Norfolk  v,  Flynn,  101  Va.  473,  44  S. 
16  L.R.A.(N.S.)  450.  E.  717,  99  A.  S.  R.  918,  62  L.R.A. 

7.  Union  Pass.  R.  Co.  v.  Philadel-  771;  State  v.  Clausen,  65  Wash.  156, 
phia,  101  U.  S.  628,  25  U.  S.  (L.  ed.)  117  Pac.  1101,  37  L.R.A.(N.S.)  466. 
912;  Wiggins  Ferry  Co.  v.  East  St.       Notes:  47  A.  S.  R.  402;  129  A.  S. 
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tioQ.^  Delegated  authority  may  Include  also  the  right  to  exercise  police 
control,'  and  the  right  to  classify  the  different  occupations  for  tax- 
ation, and  impose  different  taxation  in  different  amounts  on  the  differ- 
ent classes.^**  Under  some  constitutional  provisions  the  right  to  license 
for  revenue  purposes  may  not  be  delegated  to  a  municipality  or  other 
body,  that  right  thereunder  being  expressly  or  by  necessary  impli- 
cation reserved  in  the  legislature.  But  in  the  absence  of  constitutional 
restrictions,  the  legislature  may  as  a  general  rule  inclose  a  license 
lax  intended  as  a  police  regulation  either  directly  or  through  ihe 
agency  of  cities  or  towns,  and  may  properly  authorize  such  cities  or 
towns  to  impose  a  license  tax  on  any  industry  or  upon  the  right-  to 
transact  any  business  which  falls  within  the  scope  of  police  regulations. 
The  power  may  also  be  exercised  concurrently  by  botii  state  and 
municipal  governments."  Where  the  right  to  delegate  authority  to 
license  occupations  exists,  the  legislature,  after  having  delegated  its 
power,  may  at  any  time  take  it  back  and  resume  the  exercise  of  the 
power  itself,*'  It  is  obvious  that  when  the  state  creates  a  city  or 
borough,  it  cannot  confer  on  the  municipality  powers  that  the  state 
does  not  itself  possess,  nor  can  the  municipality  have  any  better  right 

B.  283;  3  L.R.A.  261;  20  KR.A.  721  Pac.  516,  56  A.  S.  R.  551,  32  L.R.A. 

et  seq.;  30  L.R.A.  416;  2  Ann.  Cas.  635;  Com.  v.  Clark,  195  Pa.  St.  834, 

313.  46  AU.  286,  86  A.  S.  R.  694,  57  L.R.A. 

8.  Bradley  v.  Richmond,  227  XJ.  8.  348  and  note;  Fahey  v.  State,  27  Tex. 

477,  33  S.  Ct  318,  57  U.  S.  (L.  ed.)  App.  146,  11  S.  W.  108,  U  A.  S.  R. 

603;  Van  Hook  v.  Selma,  70  Ala.  361,  182;  McKnight  v.   Hodge,  55  Wash. 

45  Am.  Rep.  85;  Ft.  Smith  V.  Scruggs,  289,   104  Pac.  504,  40   L.R.A.(N.S.) 

70  Ark.  549,  69  S.  W.  679,  91  A.  8.  1207.    But  see  Bessette  v.  People,  193 

R.  100,  58  L.B-A.  921;  Stat«  y.  Con-  Dl.  334,  62  N.  E.  215,  56  L.R.A.  658 

ton,  65  Conn.  478,  33  Atl.  519,  48  A.  (holding  that  a  statute  providing  for 

S.  R.  227,  31  L.R.A.  55;  District  of  the  licensing  of  borsesboers,  and  atat- 

Columbia  v.  Lee,  35  App.  Cas.  (D.  C.)  ing  that  a  fee  is  chai^d  "in  order  to 

341, 21  Ann.  Cas.  973;  Young  v.  Thorn-  carry  out  the  provisions  of  tiiis  act  and 

as,  17  Fla.  169,  35  Am.  Rep.  93 ;  Price  maintenance  of  the  said  board  of  ex- 

V.  People,  193  HI.  114,  61  N.  E.  844,  aminers,"  will  not  be  held  to  have  been 

86  A.  S.  R.  306,  55  L.R.A.  588  (hold-  enacted    for  the   purpose   of   raising 

ing  that  a  license  fee  for  the  purpose  revenue). 

of  raising  revenue  may  be  laid  on  em-  Notes:   86  A.   S.   R.   312;   129    A. 

ptoyment  agencies,  in  the  absence  of  S.  R.  259. 

a    constitutional    prohibition    thereof  9.  Johnson  v.  Great  Falls,  38  Mont, 

and    overruled    on    another    point    by  369,  99  Pac.  1059,  16  Ann,  Cas.  974. 

Mathews  v.  People,  202  111.  389,  67  N.  See  intra,  par.  46  et  seq. 

E.  28,  95  A.  S.  R^  241,  63  L.R.A.  73) ;  10.  Bradley  v.  Richmond,  227  U.  S. 

Terre  Haute  v.  Kersey,  159  Ind.  300,  64  477,  33  S.  Ct.  318,  57  U.  S.  (L.  ed.) 

N.  E.  469,  95  A.  S.  R.  298;  People  v.  603;  Norris  v.  Lincoln,  93  Neb.  658, 

Grant,  157  Mich.  24,  121  N.  W.  300,  142  N.  W.  114,  Ann.  Cas.  1914B  1194. 

133  A,  8.  R.  329;  Temple  v.  Sumner,  11.  Johnson  v.  Great  Falls,  38  Mont. 

51  Miaa.  13,  24  Am.  Rep.  615;  Spring-  369.  99  Pac.  1059,  16  Ann.  Cas.  974 

add  V.  Smith,  138  Mo.  645,  40  S.  W.  12.  Wilkie  v.  Chicago,  188  lU.  444. 

757,  60  A.  8.  R.  569,  37  L.R.A.  446;  58  N.  E.  1004,  60  A.  S.  K,  182. 
8Ut«  T.  Camp  Sing,  18  Mont.  128,  U 
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to  axlopt  discriminating  trade  regulations  than  the  state  has.  And 
so  a.  oity  cannot  by  ordinance  and  under  pretense  of  police  control 
TegvilsLtG  trade  in  the  interest  of  resident  dealers,  by  making  the  same 
buain-oss  lawful  to  all  who  live  within  the  city  limits  and  unlawful 
as  to  gJI  who  reside  outside  thereof.*'  As  the  power  of  taxation  by 
any  stiCL'tb  is  limited  to  persons,  property  or  business  within  its  juris- 
dictioxi,**  80  too  the  authority  of  a  city  to  impose  license  taxes  is 
confin^<3l  to  those  occupations  carried  on  within  its  territorial  limits.** 
But  CL  xxmunicipal  ordinance  prescribing  certain  regulations  for  a  busi- 
ness ^ri-fcHn  the  city  limits,  and  providing  that  those  engaged  therein 
shall  p^ci,y  a  license  fee,  is  not  extraterritorial  in  its  eflFect,  nor  void  as 
affectin.^  persons  beyond  the  city  limits,  when  it  touches  only  those 
who  co:nie  within  the  limits  of  lie  city  to  engage  in  such  business.'* 
45*  Strict  Construction  of  Grants  of  Authority. — The  power  to 
tax,  Ixk:^  the  power  to  license,  is  a  separate,  independent  power,  and 
^ts  im  municipal  corporations  only  to  the  extent  to  which  it  is 
clearly  <;onf erred  by  their  charters;  and  so  its  power  to  license  any 
occup€i.-tiion,  or  to  exact  a  license  fee  from  any  person,  must  either  be 
expressly  given  by  its  charter,  or  be  a  necessary  incident  to  the  carry- 
ing oxi-fc  of  the  power  granted.*'  A  power  to  license  is  not  inherent 
in  nin^M  -m^  dcipalities,*®  and  its  existence  cannot  be  implied  or  deduced 


J?'r.^^y^  V.  Phillips,  148  Pa.  St.  Minn.  248,  33  Am.  Rep.  462;  State 

T  p  A             -^^-  '^^f  33  A.  S.  R.  842,  16  v.  McMahon,  69  Minn.  265,  72  N.  W. 

li   Vv^=^-  '^^'  3^  ^•^•^-  ^-^5  5  Jackson  v.  Newman, 

16  ^S^''®*  ^  L.R.A.  280.  59  Miss.  385,  42  Am.  Rep.  367;  Ameri- 
•    ^^^^jstem  Union  Tel.  Co,  v.  Fre-  can  Union  Exp.  Co.  v.  St.  Joseph,  66 

j^\    ^^   Neb.  499,  61  N.  W.  724,  26  Mo.  675,  27  Am.  Rep.  382;  Gray  v. 

vf  ij;    ^^8;  Robinson  v.  Norfolk,  108  Omaha,  80  Neb.  526,  114  N.  W.  600, 

Ji  i^»,^    «0  S.  E.  762,  128  A.  S.  R.  14   L.R.A.(N.S.)    1033;    Abraham   v. 

l^-*^^,^C-r.R.A.(N.S.)  294.  Roseburg,  55  Ore.  359,  105  Pac.  401, 

44  q   -■^•^^r^^^  V-  ^ly^"»  101  Va.  473,  Ann.  Cas.  1912A  597;  Long  v.  Shelby 

hRA      ^^-  '^'^f  ^^  ^'  S.  R.  918,  62  County  Taxing  Dist.,  7  Lea  (Tenn.) 

jt'^-      "^71.  134,  40  Am.  Rep.  55;  Ex  parte  Garza, 

17  %r       ^^  ^-  ^-  ^'  ^^'  ^  ^®^-  ^?P-  ^^^'  1^  ^-  ^'  ^^^'  1^ 
qc  aVi       ^^te  V.   Smith,  67  Conn.  541,  '  A.  S.  R.  845 ;  Wisconsin  Telephone  Co. 

tonth         ^^^'  S2  A.  S.  R.  301  and  note;   v.  Milwaukee,  126  Wis.  1,  104  N.  W. 

124  O^*^^"^  Exp.  Co.  V.  R.  M.  Rose  €o.,  1009, 110  A.  S.  R.  886, 1  L.R.A.(N.S.) 

/wcf^^-"      581,  53  S.  E.  185,  5  L.R.A.   581;  Chain  Belt  Co.  v.  Milwaukee,  151 

4M    r£^^^9;  Wilkie  v.  Chicago,  188  Dl.   Wis.  188,  138  N.  W.  621,  42  L.R.A. 

Md  ^          ^-  E-  ^^^^>  ^0  ^'  S.  R.  182  (N.S.)   899. 

^A  ^^^=^;  Shuman  v.  Ft.  Wayne,  127  Notes:  34  Am.  Dec  638;  129  A.  S. 

OtUi^    ^»  26  N.  E.  560,  11  L.R.A.  378;  R.  269. 

TJ  W^^^^  ▼•   Zekind,   95   la.   622,   64  18.  Phoenix  Carpet  Co.  v.  State,  118 

rU-    V?^»  5S  ^-  S.  R.  447,  29  L.R.A.  Ala.  143,  22  So.  627,  72  A.  S.  R.  143; 

'^  '  ^^«ar  V.  Cedar  Rapids,  147  la.  Bear  v.  Cedar  Rapids,  147  la.  341, 126 

1150     ^^  N.  W.  324,  27  L.R.A.(N.S.)  N.  W.  324,  27  L.R.A.(N.S.)  1150  and 

7,  ^    ^nd   note ;   Com.   v.   Stodder,  2  note ;  Cambridge  v.  Cambridge  Water 

Q*  ^    (Maaa.)  562,  48  Am.  Dec.  679;  Co.,  99  Md.  501,  58  AU.  442,  2  Ann. 

o^-    i:*aul  V.  Laidler,  2  Minn.  190,  72  Caa.  311  and  note. 

^^'  X>ec.  89;  St.  Paul  v.  Traeger,  25 
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from  oAer  powara  conferred,**  as  for  example  from  a  mere  general 
welfare  clause  of  its  charter.***  Likewise,  where  a  municipality  is  act 
given  the  power  which  the  state  has  of  selectiog  the  subjects  of  occupa- 
tion taxes  for  raising  revenue,  its  power  to  license  is  limited  to  the 
occupations,  persons  or  objects  named  in  its  charter.'  It  is  clear  that 
the  authority  to  impose  a  license  for  purposes  of  revenue  must  fall 
under  the  same  rule,*  besides  being  within  the  rule  (not  applying 
to  licenses  proper)  of  constitutional  uniformity.'  Inasmuch  as  all 
grants  of  power  to  license  for  any  purpose  are  strictly  construed,* 
any  fair,  reasonable  doubt  concerning  the  existence  of  l^e  power  will 
be  resolved  by  the  comets  against  the  city,  and  the  power  denied.' 
While  it  has  been  held  that  the  power  to  license  is  not  conferred  by 
charter  authority  "to  regulate,"'  the  general  and  more  reasonable 
rule  as  to  the  import  of  these  speciSc  words  is  to  the  contrary;  and 
especially  is  this  so  where  they  are  used  in  conferring  authority  over 
occupations  or  businesses  of  a  uonbeneBcial  or  detrimental  nature, 
inasmuch  as  to  require  a  license  may  he  said  to  be  one  of  the  means 
of  regulating  a  busiuees.*     Under  authority  "by  charter  given  to  a 

19.  Gray  v.  Omaha,  80  Nab.  626,      2.  Van  Hook  v.  Selma,  70  Ala.  361, 
114  N.  W.  600,  14  L.R.A.(N.S.)  1033.  46  Am.  Rep.  85;  Teire  Haute  v.  Ker- 

20.  Shuman  v.  FL  Wayne,  127  Ind.  sey,  159  Ind.  300,  64  N.  E.  469,  95 
109,  26   N.   E.   560,  11  L.R.A.    878;  A.  S.  R.  298. 

Bear  v.   Cedar  Rapids,  147  la.  341,  S.  See  supra,  par.  11. 

126  N.  W.  324,  27  L.R.A.(N.S.)  1150  4.  Jackaonville  v.  Ledwith,  26  FU. 

and  note;  Chain  Belt  Co.  y.  Milwaukee,  163,  7  So.  885,  23  A.   S.  R.  558,  9 

151    Wis.    188,    138    N.    W.    621.    42  L.B.A.  69;  Palmer  r.  State,  88  Tenn. 

L.B.A.(N.S.)  899.    But  see  O'Maley  v.  553,   13    S.    W.    233,  8   L.R.A.    280; 

Freeport,  96  Pa.  St.  24,  42  Am.  Rep.  Lynchburg  v.   Norfolk,   etc,  B.    Co., 

527  (holding  that  a  borough  invested  80  Va.  237,  56  Am.  Rep.  592. 

with    all    powers   necessary    "for   the  Note;  129  A.  S.  R.  26S. 

well  ordering  and  better  government"  6.  Chicago  v.  CoUine,  175  HI.  445, 

thereof  may  require  sales  of  coal  to  51  N.   E.  907,  67  A.   S.  R.  224,  49 

be  by  we^ht  and  charging  five  cents  LJt.A.   408;   In   re  Unger,   22   Okla. 

per  load  for  the  use  of  the  borough  755,  98  Pac.  999,  132  A.  S.  R.  670; 

scales).  Ei  part*  Garza,  28  Tax.  App.  381,  13 

Note:  34  Am.  Dec  638.  •  S.  W.  779,  19  A.  S.  R.  845. 

1.  Davia   v.    Petrioovich,    112   Ala.  6.  Com.  v.  Stodder,  2  Cuah.  (Mass.) 

654,  21  So.  344,  36  L.R.A.  61fi;  Jack-  562,  48  Am.  Dee.  679. 

flonville  v,  Ledwith,  26  Fla.  163,  7  So.  7.  Trigg  v.  Dixon,  96  Ark.  199,  131 

885,  23  A.   S.  R.  558,  9  L.R.A.  69;  S.    W.    695,    Ann.    Cas.    1912B   609; 

Cambridge  v.   Cambridge  Water  Co.,  Chicago  Packing,  etc,  Co.  v.  Chicago, 

99  Md.  501,  58  Atl.  442,  2  Ann.  Caa.  88  111.  221,  30  Am.  Rep.  545;  Qund- 

3U;  In  re  Ungor,  22  Okla.  755,  98  ling  v.  Chicago,  176  111.  340,  62  N.  E. 

Pac  999,  132  A.  S.  R.  670;  Lynchburg  44,  48  L.R.A.  230;  Tomlinson  v.  Indi- 

V.  Norfolk,  etc,  R.  Co.,  80  Va.  237,  anapolis,  144  Ind.  142,  43  N.  E.  9, 

58  Am.  Rep.  592  (holding  that  under  36   L.E.A.    413  and   note;   People   v. 

ea  authority  to  impose  a  license  tax  Schneider,  13!)  Mich.  673,  103  N.  W. 

on  "persons  and  employments"  a  city  172,  5  Ann.  Caa.  790,  69  L.R.A.  345 

may  not  impose  a  license  tax  on  a  rail-  (holding  that  the  words  "to  control" 

road  corporation) ;  Harris  v.  Com.,  81  and  '"to  regulate,"  ex  vi  termini,  imply 

Va.  240,  59  Am.  Rep.  666.  to  restrain,  to  check,  to  rule  aad  direct; 
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city  ±M^  control,  prescribe,  and  regulate  the  manner  in  which  the 
streot;s  and  public  grounds  and  spaces  within  the  oity  shall  be  used 
and  ^xx  joyed,  it  has  been  held  that  an  ordinance  prohibiting  the  mak- 
ing of  any  public  addresses  in  the  streets  or  in  public  places  without 
a  Iio^x3i.se  from  the  mayor  is  authorized.®  Under  police  authority,  a 
rigli-fc  ^t4^  license  is  conferred  by  a  statute  empowering  a  city  *'to  restrain" 
parti  c3Txlar  vocations,*  and,  conversely,  the  right  to  restrain  certain 
calli:»n..grs  is  included  in  the  authority  "to  license."  *•  Illustrating  the 
appU.c3a,tion  of  the  general  rule,  where  a  municipality  is  simply  given 
the 
busi 
sepa 

CO 

to 

acteir 
ipso 
izin^ 

Hie 

on 

to 

abse 

the 

tax 

bodi 


to  impose  a  license  tax  on  a  business,  it  cannot  divide  such 

into  its  constituent  elements,  parts,  or  incidents,  and  levy  a 

't^e  tax  on  each  or  any  element,  part,  or  incident  thereof.^^    The 

by  the  legislature,  in  general  terms,  of  discretionary  power 

t  or  refuse  licenses  in  cases  relating  to  subjects  of  police  char- 

^thout  prescribing  the  bounds  of  such  discretion,  will  not, 

to,  render  the  grant  of  power  void,  but  will  be  treated  as  author- 

ti^Ihe  municipal  authorities  to  exercise  a  reasonable  discretion  in 

or  refusal  of  such  licenses.**    While  there  is  some  conflict 

question  as  to  whether  the  power  granted  by  statute  to  a  city 

ose  a  license  tax  on  an  occupation  or  business  includes,  in  the 

^  of  any  intimation  of  authority  so  to  do,  the  power  to  prohibit 

osecution  of  the  occupation  or  business  unless  a  prescribed  license 

first  paid,  the  rule  is  stated  that  the  power  to  prohibit  is  em- 

in  the  power  to  impose  the  tax.** 

*     Authority  under  Police  Power  Generally;  Nature  of  Business  as 

al. — ^Where  police  regulation  alone  is  the  object  of  a  license, 

a  conflict  among  the  authorities  as  to  the  rule  governing  the 

t  that  may  be  charged  for  such  license.     The  nature  of  the 

tion,  trade  or  profession  authorized  to  be  licensed  has  of  neces- 

uch  to  do  with  it.     In  the  case  of  such  as  are  useful  and 

ial  to  the  community,  the  license  charged  should  not,  ordi- 

,  be  so  great  as  in  case  of  those  not  useful  or  beneficial,  especially 

immoral  in  their  nature  or  tendency.*^    And  the  rule  is  that 

ibitory  license  tax  cannot  be  imposed  on  a  useful  and  legitimate 


and 
tbes^ 

a  cox: 
end)    - 

Vt. 
MekX 
146 
511: 


t>at  the  power  to  do   any   of  107  Pac  484,  27  L.R.A.(N.S.)  1194. 

^jnplies  the  right  to  license,  as  11.  Sonthem  Exp.  Co.  v.  R.  M.  Rose 

^^nient  and  proper  means  to  that  Co.,  124  Ga.  581,  53   S.   E.  185,  5 

St.  Johnsbury  v.  Thompson,  59  L.R.A.(N.S.)  619. 

O,  9  Atl.  571,  59  Am.  Rep.  731 ;  12.  Cutsinger  v.   Atianta,  142   Ga. 

V.  Milwaukee,  156  Wis.  591,  555,  83  S.  E.  263,  Ann.  Cas.  1916C  280, 

::•   W.  882,  Ann.  Cas.  1915C  1102,  L.R.A.1915B  1097  and  note.     See  in- 

^  .A.(N.S,)  1009.  fra,  par.  55,  as  to  discretional^  pow- 

^_  >^  — -^ve  V.   Judge,  128  Mich.  545,  ers  generally,  and  judicial  review, 

a           ^.  785,  55  L.R.A.  618.  13.  Manker  v.  Tough,  79  Kan.  46,  98 

^J*-    ^outh  Bend  v.  Martin,  142  Ind.  Pac.  792,  17  Ann.  Cas.  208,  19  L.R.A. 

\^^   N.  E.  315,  29  L.R.A.  531.  (N.S.)   675. 

*^^-    Darby  v.  Pence,  17  Idaho  697,  14.  Van  Hook  v.  Selma,  70  Ala.  361, 
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business,^*  unless  the  ordinance  is  deemed  to  be  neceasary  in  the  exer- 
cise of  the  police  power  as  conserving  the  public  healdi,  welfare  or 
safety.^*  But  restrictions  and  license  fees  not  so  unreasonable  or 
burdensome  as  to  amount  to  an  unconstitutional  prohibition  of  a 
legitimate  and  harmless  business  will  not  invalidate  an  ordinance.'^ 
Where  the  business  or  vocation  is  one  of  a  nonuseful  nature,  or  one 
likely  to  develop  into  a  nuisance,  the  state  may,  in  the  exercise  of  its 
police  authority,  hcense  or  absolutely  prohibit  it  as  regard  for  the 
welfare  of  the  community  may  seem  to  justify,'*  And  if  Uie  council 
has  power  to  impose  the  tax  for  the  purpose  of  raising  revenue,  and 
the  ordinance  impocung  it  is  valid  on  its  face,  the  intent  of  the  council 
that  a  license  tax  shall  be  prohibitory  is  immaterial,"  Under  this 
principle,  a  state  may,  in  the  exercise  of  its  police  powers,  prohibit 
"book  making"  and  "pool  selling,"  within  the  scope  and  meaning  of 
a  license  act,  as  gaming  or  gambling,  or  it  may  regulate  and  control 
such  practices  by  restricting  it  to  certain  localities,  and  prohibiting  it 
in  other  localities.*"  Again,  licenses  for  the  sate  of  intoxicating  liquors 
are  imposed  not  only  for  the  purpose  of  raising  revenue,  but  also  for 
the  purpose  of  regulating  the  traffic  and  consumption  of  these  articles, 
and  hence  the  state  may  impose  such  conditions  for  conducting  said 
traffic  as  it  may  deem  best  for  the  public  good ;  '  and  the  same  might  he 
said  of  such  a  business  as  horse  racing.*    The  mere  taxation  of  an 


45  Am.  Rep.  85;  Schmidt  v.  Indianap- 
oiis,  168  Ind.  631,  80  N,  E.  632,  120 

A.  S.  E.  385,  14  L,R.A,(N.S.)    787. 

Note:  129  A.  S.  E.  259. 

See  infra,  par.  57  et  eeq.,  as  to 
liiense  in  relation  to  police  powers 
generally. 

15.  McGahey  t.  Virginia,  135  U.  8. 
662,  685,  10  S,  Ct,  972,  34  U.  S. 
(L.  ed,)  304,  312;  Joseph  v.  Eandolph, 
71  Ala.  499,  46  Am.  Rep.  347;  Ex 
]jarte  Sikea,  102  AJa,  173,  15  So.  522, 
24  L.R.A.  774;  Morton  v.  Macon,  111 
Ga.  162,  36  S.  E,  627,  60  L.R.A.  485; 
People  V.  Wilson,  249  111.  195,  94  N. 
E.  141,  35  L.R.A.(N.S.}  1074;  Louis- 
ville v.  Pootey,  136  Ky.  286,  124  S. 
W.  315,  25  L.R,A,CN.S.)  582  and 
note:  Wright  v.  May,  127  Minn.  150, 
149  N.  W.  9,  L,E.A.1915B  151;  State 
V.  Clausen,  65  Wash.  156,  117  Pac. 
1101,  37  L.R.A.{N.S.)  466. 

16.  Shelton  t.  MobUe,  30  Ala.  540, 
68  Am,  Dec  143;  Ez  parte  Whitwell, 
98  Cal.  73,  32  Pac  870,  35  A.  S.  R. 
152,  19  L.R.A.  727. 

17.  State  V.  Foster,  22  B,  L  163,  46 
Atl.  833,  60  LJLA.  339. 


18,  Bhdton  V.  Mobile,  30  Ala.  540, 

68  Am,  Deo.  143;  State  v.  Conlon, 
65  Conn,  478,  33  Atl.  519,  48  A.  S,  R. 
227,  31  L.R.A.  55;  State  v.  Orr,  68 
Conn.  101,  35  AtL  770,  34  L.R.A,  279 ; 
Jacksonville  v,  Ledwith,  26  Fla.  163, 
7  So.  885,  23  A.  S.  E.  558,  9  L.E.A. 

69  and  note;  Launder  v,  Chicago,  111 
111.  291,  53  Am.  Rep,  625;  State  Rac- 
ing CommiBsion  t.  I^tonia  Agricnl- 
tural  Ass'n,  136  Ky,  173,  123  S.  W. 
681,  25  L.R.A.(N.S.)  905;  State  v, 
Thompson,  160  Mo.  333,  60  S.  W, 
1077,  83  A.  S.  B.  468,  54  L.R.A.  950. 
See  infra,  par.  63,  as  to  occupations 
generally  subject  to  police  control. 

19,  Stull  V,  De  Mattos,  23  Wash. 
71,  62  Pac  451,  51  L,E,A.  892. 

20,  State  v,  Thompson,  160  Mo.  333, 
60  S.  W.  1077,  83  A.  S.  a.  468,  54 
L.E.A.  950. 

1,  McQahey  v.  Virginia,  135  U.  S. 
662,  685,  10  S.  Ct  972,  34  U.  S.  (L, 
ed.)  304,  312.  See  generaUy,  CoNsn- 
TDTiONAL  Law,  voL  6,  p.  476;  and 
Imtoxicatihq  Li^uobs,  vol.  15,  p.  284 
et  seq. 

3.  Qrunger  v.  Dongas  Paik  Jockey 
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ui3la.vir:^iil  business  does  not  legalize  it^    Kor,  on  the  other  hand^  does 

tie  jr&  cgi^uirement  of  an  occupation  tax  make  the  business  itself  unlaw- 

fiiJ.  Hrlather  it  requires  the  person  conducting  it  to  take  out  the 

\\c%ns^>    or  to  pay  the  tax,  and  if  he  fails  so  to  do,  he  may  be  punished 

lor  I:ii^=&    failure,  not  because  his  business  is  unlawful.*    While  a  manu- 

factiix-H^^d  domestic  article  may  be  subject  to  taxation  and  license 

laws   oixzi  the  same  footing  with  imported  articles,  and  while  the  state 

may    x=3i.ot  prevent  the  manufactiire  of  a  deleterious  article,  it  is  not 

bouii.<3.      to  furnish  a  market  for  it,  nor  to  abstain  from  the  passage  of 

which  it  may  deem  advisable  or  necessary  to  guard  the  health 
•als  of  its  citizens.*    The  supreme  court  of  the  United  States 
d  that  those  engaged  in  a  business  taxed  by  Congress  are  liable 
tax  imposed,  notwithstanding  the  business  is  unlawful  and 
ited  by  the  law  of  the  state  where  conducted ;  and  it  is  a  rule 
imber  of  states  that  the  fact  that  a  business  was  prohibited,  and 
could  not  be  obtained  authorizing  it,  is  no  defense  to  an  action 
5Ct  the  tax  imposed  from  one  engaged  in  such  business.* 
Legislative  Discretion  Generally;  Limitations. — ^It  is  appar- 
it  the  granting  of  licenses  under  the  police  power,  by  which 
Json  can  conduct  a  certain  business  and  another  cannot,  or  by 
a  business  may  be  conducted  at  a  certain  place  and  not  at 
T,  necessarily  involves  some  discrimination  for  the  public  wel- 
However,  this  power  must  be  exercised  by  means  of  laws  that 
are  ec^-^jaj  and  uniform  in  their  operation.    It  must  not  be  made  use 
of  as     .^  means  for  arbitrarily  discriminating  between  citizens  of  dif- 
fereixti      states,  or  against  certain  persons  who  are  engaged  in  a  given 
busiix^^^g^  or  against  certain  commodities,  in  such  manner  as  to  dis- 
cniQa:xi^ate  between  the  persons  who  are  engaged  in  the  same  trade  or 
purs\xi-t^  in  aid  of  some  at  the  expense  of  others.    If  it  does,  the  ordi- 
nanc^     loses  its  police  character  and  becomes  an  unconstitutional  trade 
'^^-•^^^'tiion.*   While  under  the  police  power,  the  authority  of  a  munici- 
pality-     jj^y^  ^^^  ^£  consideration  for  the  public  interests  and  welfare. 


«  ^a1*     ^^^8  Fed.  613,  78  C.  C.  A.  199,  lU  S.  W.  926,  16  Ann.  Caa.  1066 

kiff    o  ^     Cas.  997  and  note;  State  Rac-  and  note,  22  L.B.A.(N.S.)  949. 

1^°^^^  ^^^anmission  v.   Latonia  Agricul-  7.  Cutsinger  v.  Atlanta,  142  Ga.  555, 

SSp^-^^^s'n,  136  Ky.  173,  123  S.  W.  83  S.  E.  263,  Ann.  Cas.  1916C  280, 

3  ^^  L.R.A.(N.S.)  905  and  note.  L.R.A.1915B  1097. 

13  S  "^^mer  V.   State,  88  Tenn.  553,  8.  Mobile  v.  YuiUe,  3  Ala.  137,  36 

4  y^^^-  233,  8  L.R.A.  280.  Am.  Dec.  441,  overruled  on  another 
AQCk    1"-^  ^^rterville   v,    Gibson,   259   Mo.  point  by  Huntsville  v.  Phelps,  27  Ala. 

fi    ^^^  S.  W.  673,  L.R.A.1915A  106.  55;  Titusville  v.  Brennan,  143  Pa.  St. 

^  ^^«Uer  V.  State,  11  Md.  525,  69  642,  22  Atl.  893,  24  A.  S.  R.  680,  14 


^««j-*— •ec.  226,  reversed  on  rehearing  L.R.A.  100,  reversed  on  another  point 

^r^      ^d.  322,  71  Am.  Dec.  596,  on  in  153  U.  S.  289,  14  S.  Ct.  829,  38  U. 

•f^  f>^oimd  that  the  statute  involved  S.  (L.  ed.)  719;  Sayre  v.  Phillips,  148 

tf   *^^n  repealed.  Pa.  St.  482,  24  AtL  76,  33  A.  S.  R.  842, 

.       •    ^^©ster  v.  Speed,  120  Tenn.  470,  16  L.R.A,  49. 
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go  to  the  extent  of  restraining  gome  occupatiODs  even  to  the  point 
of  prohibiting  tlieni,*  the  rule  as  to  occupations  or  vocations  not 
detnniental  in  character  is  that  ordinances  enacted  and  enforced 
under  the  police  power  should  be  reasonable/"  and  not  of  prohibitive 
force."  As  to  businesses  or  occupations  of  this  type  generally,  if  it 
can  be  said  that  a  license  tax  is  not  so  excessive  as  dearly  to  manifest 
either  a  purpose  to  tax  or  prohibit  under  the  guise  of  license,  the 
ordinance  will  be  upheld  as  valid,**  otherwise  not.*'  Ordinances 
having  no  real  or  substantial  relation  to  the  protection  of  the  public 
health,  the  public  morals,  or  the  public  safety  should  not  impose  an 
unnecessaiy  and  imreasonable  restriction  upon  the  use  of  private 
property,  or  commit  the  exercise  of  tlie  municipality's  legislative  dis- 
cretion to  property  owners  and  residents,  or  intrust  such  power  to 
the  caprice  of  certain  of  its  officers,  by  vesting  in  them  an  absolute 
or  despotic  power  to  grant,  refuse,  or  revoke  the  right  to  carry  on 
an  ordinary  legitimate  business.  Only  an  imperative  necessity  dictated 
by  a  regard  for  public  health,  morals  or  safety  could  justify  such  legis- 
lation. Purely  esthetic  considerations  are  not  sufhcient."  Various 
constitutional  provisions  have  beeu  frequently  interposed,  sometimes 
successfully,  as  furnishing  a  limitation  either  directly  or  relatively 
upon  the  di.'^cretion  of  legislative  and  municipal  bodies  in  fixing  the 
amount  of  license  fees;  such  provisions  applying  of  course,  when 
deemed  applicable,  alike  to  state  and  to  municipal  licenses.  But  statu- 
tory and  charter  restrictions  upon  the  amount  of  license  fees  are,  of 
course,  applicable  to  municipal  licenses  only,  and  the  question  of  their 
existence  is  usually  one  of  statutory  construction." 

48.  Powers  Incident  to  Power  to  License. — While  it  is  a  rule  that 
the  power  to  license  or  to  impose  a  license  tax  must  rest  strictly  in  a 
grant  of  authority,"  certain  incidental  powers  are  usually  conferred 
by  implication  if  not  expressly.    Ac-cordingly,  where  express  authority 

9.  See  supra,  par,  46.  pna  v.  Lacroix,  19  Minn.  145,  137  N. 

10.  Troy  v.  Wealem  Union  Tel.  Co.,  W.  417,  41  L.R.A.(N.S.)  737;  Minne- 
164  Ala.  482,  51  So.  523,  27  L.R.A.  sota  v.  Martin,  124  Minn.  493,  145 
(N.S.)  627;  Chicago  v.  Gunning  Sys-  N.  W.  383,  Ann.  Caa.  1915B  812  and 
tern,  214  III.  628,  73  N.  E.  1035,  2  note,  51  L.R.A.(N.S.)  40;  State  v. 
Ann.  Gas.  892,  70  L.R.A.  230;  State  Danenberg,  151  N.  C.  718,  66  8.  £. 
V.  Rice,  115  Md.  317,  80  Atl.  1026,  301,  26  L.R.A.(N.S.)  890;  In  re  Wat- 
Ann.  Caa.  1913A  1247,  36  L.RA.  Bon,  17  S.  D.  486,  97  N.  W.  463,  2 
(N.S.)  344;  People  v.  Binge,  197  N.  T.  Ann.  Cas.  321  and  not«. 

143,  90  N.  E.  451,  18  Ann.  Gas.  474,  Note:  16  L.E.A.  49. 

27  L.R.A.(N.S.)  528.  13.  Sperry,  etc,  Co.  v.  Owensboro, 

Note:  30  L.R.A.  423.  151  Ky.  389, 151  S.  W.  932,  Ann.  Caa. 

11.  Fiscal  Court  v.  F.,  etc..  Cox.  Co.,  1915A  373. 


132  Ky.  738,  117  S.  W.  296,  21  L.B.A. 
{N,S.)  83. 

Nole:  30  L.R.A.  423. 

12.  Miller  v.  Birmingham,  151  Ala. 
469,  44  So.  388,  12j  A.  S.  R.  31;  Hig- 


14.  Cnrran  Bill  Posting,  etc,  Co.  v. 
Denver,  47  Colo.  221,  107  Pao.  261, 
27  L.a.A.(N.S.)  544. 

15.  Note:  30  L.R.A.  416,  423. 

16.  See  Bupra,  par.  46. 
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is  given  to  impose  a  license  tax  on  a  business  or  vocation  and  to  enact 
ordinances  for  the  regulation  and  enforcement  of  such  tax,  this,  by 
necessary  implication,  carries  with  it  the  power  to  impose  penalties 
on  everyone  engaged  in  the  business  or  vocation  where  the  tax  ha£> 
not  been  paid.^^  Likewise,  a  conferred  power  to  license  and  regulate 
carries  the  same  right  to  impose  a  penalty.*^  The  power  and  authority 
to  license  necessarily  implies  the  right  to  fix  the  amount  of  the  license 
fee;  ^*  and  under  the  authority  to  license,  the  reasonable  cost  of  grant- 
ing a  license  may  be  properly  charged  to  the  persons  procuring  it, 
although  the  power  to  do  so  is  not  expressly  given  in  liie  charter.*® 
A  city  may  under  the  power  to  regulate  adopt  such  regulations  as  are 
necessary  for  the  preservation  of  public  health  or  conducive  to  the 
public  interest  or  welfare.*  For  example,  under  a  general  grant  of 
power  to  regulate  the  use  of  streets  a  city  has  authority  to  provide  for 
the  registration  and  numbering  of  automobiles  using  such  streets, 
unless  the  exercise  of  that  power  is  forbidden  on  some  constitutional 
ground.*  While  municipal  bodies  are  at  times  granted  authority  to 
restrain  or  even  to  prohibit  certain  classes  of  business  of  a  detrimental 
nature,*  it  has  been  held  that  their  authority  "to  license  and  regulate" 
the  sale  of  intoxicating  liquors  does  not  include  the  authority  to  pro- 
hibit it  absolutely.* 

49.  Power  of  Villages,  Councils  and  Officers. — ^While  ordinarily 
delegation  of  legislative  authority  to  license  or  to  impose  license  taxes 
or  fees  is  made  to  municipal  corporations,  the  state  is  not  circum- 
scribed, except  by  the  provisions  of  its  constitution,  in  its  power  to 
invest  other  bodies  or  ofiicers  with  authority  in  this  respect.  Instances 
may  be  noted  therefore  of  such  delegation  of  authority  to  such  quasi 
municipal  corporations  as  towns  and  boroughs,*  to  boards  or  councils,* 

17.  Denver  City  R.  Co.  v.  Denver,   790,  69  IjlR.A.  345. 

21  Colo.  350,  41  Pac.  826,  52  A.  S.  Note:  24  L.R.A.  584. 

R.  239,  29  L.R.A.  608;  Emporia  v.  2.  See  Automobiles,  vol.  2,  p.  1173. 

Becker,  76  Kan.  181,  90  Pac.  798,  12  3.  See  supra,  par.  46,  47. 

L.R.A.(N.S.)  946  and  note;  People  v.  4.  Ex  parte  Sikes,  102  Ala.  173,  15 

Alulholland,  82  N.  Y.  324,  37  Am.  Rep.  So.  522,  24  L.R.A.  774. 

668;   Cincinnati  v.  Bryson,  15   Ohio  6.  Dodge  v.  Guidinger,  87  Neb.  349, 

625,  45  Am.  Dec.  593.  127  N.   W.  122,  138  A,   S.  R.  494; 

18.  St.  Johnsbury  v.  Thompson,  59  Applewold  v.  Dosch,  239  Pa.  St.  479, 
Vt.  300,  9  Atl.  571,  59  Am.  Rep.  731.  86  Atl.  1070,  Ann.  Cas.  1914D  481 ; 

19.  Schmidt  v.  Indianapolis,  168  Ind.  Phoebus  v.  Manhattan  Social  Club,  105 
631,  80  N.  E.  632,  120  A.  S.  R.  385,  Va.  144,  52  S.  E.  839,  8  Ann.  Cas. 
14  L.R.A.(N.S.)  787.  667. 

20.  Welch  V.  Hotchkiss,  39  Conn.  6.  Matthews  ▼.  Murphy,  63  S.  W. 
140,  12  Am.  Rep.  383.  785,  23  Ky.  L.  Rep.  750,  54  L.R.A. 

1.  Jacksonville  v.  Ledwith,  26  Fla,  415;  State  v.  Loden,  117  Md.  373,  83 
163,  7  So.  885,  23  A.  S.  R.  558,  9  Atl.  564,  Ann.  Cas.  1913E  1300,  40 
LR.A.  69;  People  v,  Schneider,  139  KR.A.CN.S.)  193;  People  «r.  Health 
Mich.  673, 103  N.  W.  172,  5  Ann.  Cas.    Dept.,  189  N.  Y.  187,  82  N.  E.  187, 
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commiaaioners,'  and  other  bodies  or  officers,*  Following  the  gen- 
eral rule,  the  power  of  such  bodies  or  officers  does  not  exist  in 
the  absence  of  legislative  authority ;  '  and  they  are  subject  to  the  same 
rules  and  limitations  as  apply  to  delegation  of  authority  to  municipal 
bodies."*  The  designating  of  an  officer  to  determine  facta  or  con- 
ditions governing  the  question  as  to  whether  a  license  should  or  should 
not  be  granted  doea  not  deprive  the  applicant  for  a  license  of  any 
constitutional  right.^^  Such  authority  does  not  vest  in  the  board  of 
examiners  power  to  prescribe  varying  standards  of  qualificationa  for 
different  applicants,  or  arbitrarily  to  grant  or  refuse  a  license  at  will. 
Instances  of  this  character  illustrate  rather  a  delegation  of  an  adminis- 
trative or  executive  function,  and  such  acts  do  not  therefore  violate 
any  constitutional  provision  forbidding  a  aubdelegation  of  legislative 
authority.*'  It  has  been  held  that  a  provision  in  an  ordinance  making 
f>  city  council  the  judge  of  the  fitness  of  an  applicant  to  receive  a 
licenFifl,  and  giving  such  council  the  right  to  refuse  a  license  to  all  per- 
sons deemed  by  them  unfit  to  carry  on  such  business,  thereby  prohibits 
such  persons  from  engaging  in  such  business,  but  is  not  a  prohibition 
against  the  business."  If  discretionary  power  is  given  to  an  officer  in 
the  matter  of  granting  or  refusing  a  license,  he  has  a  right  to  refuse 
the  application  where  the  facts  would  warrant  a  refusal.  If  no  such 
power  is  given,  it  is  his  duty  to  issue  the  license;  and,  in  either  ca«e, 
what  may  have  been  done  in  otlier  instances,  by  him.?elf  or  predeces- 
sors, should  in  no  way  influence  or  control  his  action.'* 

SO,  Distinction  between  Regulation  and  Taxation. — A  vital  dis- 
tinction exists  between  the  power  to  tax  occupations  under  the  form 

13L.R.A.{N.S.)  894;  State  v.  Brings,       11.  Gundling  v.  Chicago,  176  Dl.  340, 

45  Ore.  366,  77  Pac.  750,  78  Pao.  361,  52  N.  E.  44,  48  L.R.A.  230;  State  v, 

2  Anu.  Caa.  424.  Thompson,   160    Mo.   333,   60    S.   W. 

7.  Iowa  Eclectic  Medical  College  1077,  83  A.  S.  R.  468,  54  L.R.A.  950; 
Ass'n  V.  Schrader,  87  la.  659,  55  N.  St.  Louis  v.  Lieasing,  190  Mo.  464,  89 
W.  24,  20  L.R.A.  355;  Stat*  Racing  S.  W.  611,  109  A.  S.  R.  774,  4  Ann. 
Commission  v.  Latonia  Agricultural  Cas.  112,  1  LJ{.A.(N.S.}  918;  State 
Ass'n,  136  Ky.  173,  123  S.  W.  681,  v.  Briggs,  45  Ore,  366,  77  Pac.  750, 
25  L.R.A.(N.S.)  905;  State  v.  Mc-  78  Pac.  361,  2  Ann.  Cas.  424  and  note. 
Jlahon,  69  MIdh.  265,  72  N.  W.  79,  12.  People  v.  Both,  24U  ID.  532,  94 
38  L.R.A.  675 ;  Bankers' Life  Ins.  Co.  N.  E.  953,  Ann.  Cas.  1912A  100; 
V.  Rowland,  73  Vt  1,  48  Atl.  435,  57  Wright  v.  May,  127  Minn.  150,  149 
L.R.A.  374.  N.  W.  9,  L.R.A.1915B  151 ;  State  v. 

8.  Guudling  ».  Chicago,  176  111.  340,  Thompson,  160  Mo.  333,  60  8.  W.  1077, 
52  N.  E.  44,  48  L.R.A.  230.  33  A..S.  R.  46S,  54  L.R.A.  950;  State 

9.  Ajiplcwold  V.  Dosch,  239  Pa.  St  v.  Briggs,  45  Ore.  300,  77  Pac.  750, 
479,  86  All.  1070,  Ann.  Cas.  1914D  78  Pac  361,  2  Ann.  Cns.  424.  See 
481.  See  supra,  par,  45,  aa  to  general  infra,  par.  52,  as  to  subUelegation  of 
rule.  legit^lative  authority. 

10.  See  infra,  par.  50,  53,  as  to  13.  Darbv  v.  Pence,  17  Idaho  697, 
power  to.tax  for  revenue;  and  infra,  107  Pac.  4S4,  27  L.R.A.(N.S.)  1194. 
par.  59  et  soq.,  as  to  las  for  revenue  14.  People  v.  Van  Cleave,  183  IlL 
under  guise  of  police  powers.  330,  55  N.  E.  608,  47  L.R.A.  795. 
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Hic^nse,  which,  by  reason  of  the  character  of  the  occupation,  is 
^i  to  police  regulation,  and  the  power  to  tax  what  are  termed 
1  trades  and  employments  under  the  guise  of  a  license.    It  is 
lettled  that  the  license  required  of  useful  employments  can  carry 
it  only  such  fee  as  is  necessary  to  pay  the  expenses  of  licensing, 
^ing  reasonable  compensation  for  the  additional  expense  of 
cipal  supervision  over  the  particular  business  or  vocation ;  ^* 
^as,  the  exaction  of  license  fees  for  revenue  purposes  is  the  exer- 
)t  the  power  of  taxation,  and,  as  such,  comes  within  the  pro- 
is  of  the  constitution  limiting  the  exercise  of  that  power.**   While 
istitutional  restriction  as  to  the  amount  of  a  license  fee  is  im- 
jve,  it  is  obvious  from  the  nature  of  the  distinction  so  drawn 
^iirect  restrictions  as  to  the  amount  of  taxes  which  can  be  levied 
oi  apply  to  licenses  unless  they  are  imposed  for  the  purpose  of 
.ue.*'     Especially  is  this  distinction  true  when  the  attempt  is 
to  discriminate  between  occupations  alike  in  principle,  but  dif- 
;  only  in  mode  of  operation  in  some  trifling  particular.^^    Under 
general  rule,  if  the  authority  of  a  body  is  limited  to  the  mere 
^ng  of  an  occupation  or  business,  its  ordinances  passed  as  revenue 
^^^-s^'iires  are  void.**    And  an  exercise  of  the  power  of  taxation  for 
a^K)le  purpose  of  revenue  or  undue  restraint  or  prohibition  of  a 
ess  will  not  be  saved  from  the  constitutional  restrictions  that 
to  it  as  the  imposition  of  a  tax  by  its  designation  in  the  statute 
license  fee."  '^    Where  license  taxes  are  imposed  for  revenue  or 

^^^S.       Davis  V.  Petrinovich,  112  Ala.  75  S.  C.  62,  55  S.  E.  136,  117  A.  S. 

f^*        ^1  So.  344,  36  L.R.A.  615;  Ft  R.  885,  9  Ann.  Cas.  1003;  Seattle  v. 

^^^'^^^  V.  Hunt,  72  Ark.  556,  82  S.  W.  Dencker,  58  Wash.  501, 108  Pac.  1086, 

^^>      H-05  A.  S.  E.  51,  66  Ii.R.A.  238;  137  A.  S.  R.  1076,  28  L.R.A.(N.S.) 

^^*^^:K:«-Pierce  Oil  Co.  v.  Hot  Springs,  446. 

%. -A^ ^Br-k.  50g,  109  S,  W.  293,  16  L.R.A.  Note:  34  Am.  Dec.  638. 

)f -^^  :)   1035;   Ex  parte  Dickey,  144  16.  Lomsville,  etc.,  R.  Co.  v.  Bald- 

^^-       S34,  77  Pac.  924,  103  A.  S.  R.  win,  85  Ala.  619,  5  So.  311,  7  L.R.A. 

°^'       ^1^     Ann.   Cas.   428   ^nd   note,   66  266;  Jacksonville  v.  Ledwith,  26  Fla. 

i'-^—^^.  928;  Morton  V.  Macon,  111  Ga.  163,  7  So.  885,  23  A.  S.  R.  558,  9 

^^^»        36  S.   E.   627,  50  L.R.A.  485 ;  L.R.A.  69 ;  Ottumwa  v.  Zekind,  95  la. 

G^^S-     v-  Ashbrook,  154  Mo.  375,  55  622,  64  N.  W.  646,  58  A.  S.  R.  447, 

^^y^^^  627,  77  A.  S.  R.  765,  48  L.R.A.  29  L.R.A.   734;   Ellis  v.  Frazier,  38 

Tq^  '      ^t.  Louis  V.  Grafeman  Dairy  Co.,  Ore.  462,  63  Pac.  642,  53  L.R.A.  454; 

7?J^_^^<Io.  492,  89  S.  W.  617,  1  L.R.A.  Laurens  v.  Anderson,.  75  S.  C.  62,  55 

4£* -^--  ')  936;  Johnson  v.  Great  Falls,  S.  E.  136,  117  A.  S.  R.  885,  9  Ann. 

^»    AOl^nt.  369,  99  Pac.  1059,  16  Ann.  Cas.  1003. 

^^-    "074;  Rosenbloom  v.  State,  64  Neb.  17.  Note:  30  L.R.A.  420  et  seq. 

^^i      ^9  N.  W.  1053,  57  L.R.A.  922;  18.  Seattle  v.  Dencker,  58  Wash.  501, 

^>mt^     V.  Boyd,  63  Neb.  829,  89  N.  W.  108  Pac.  1086,  137  A.  S.  R.  1076,  28 

^^»     SB  L.R.A.  108;  Hughes  v.  Snell,  L.R.A.(N.S.)  446. 

f ^^^•*^*-  828, 115  Pac.  1105,  Ann.  Cas.  19.  See  supra,  par.  45,  46. 

lyi^XD  374;  34  L.R.A.(N.S.)  1133;  El-  20.  State  v.  Ashbrook,  154  Mo.  375, 

^a  V    ^^^i®r,  38  Ore.  462,  63  Pae.  642,  55  S.  W.  627,  77  A.  S.  R.  765,  48 

^      *--*-ll.A.  464;  Laurens  v.  Anderson,  L.R.A.  265. 
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municipal  purposes,  they  should  he  uniform  aa  to  class.'  It  is  not 
a  valid  objection  to  an  ordinance  that  it  partakes  of  both  the  character 
of  a  r^^lation  and  also  that  of  an  excise  or  privilege  tax.  If  the 
state  authorizes  both  r^uIatioD  and  taxation,  it  cannot  be  maintained 
that  the  enforcement  of  the  ordinance  violates  any  provision  of  the 
federal  constitution.*  When  an  ordinance  on  its  face  purports  to 
impose  a  license  tax  on  an  occupation  under  an  exercise  of  the  police 
power,  it  will  be  presumed  that  it  imposes  an  occupation  tax,  and  not 
a  tax  for  revenue; '  but  a  tax  imposed  under  a  genera!  taxing  ordi- 
nance is  presumed  to  be  for  revenue  alone,  unless  the  contrary  is  made 
clearly  to  appear.  To  construe  a  geneml  taxing  ordinance  as  a  police 
regulation,  it  must  be  shown  that  the  tax  collected  thereunder  ia 
devoted  to  the  expense  incident  to  carrying  out  its  provisions.* 

51.  Power  of  Municipalities  to  Grant  Monopolies. — It  is  a  general 
rule  that  a  municipal  corporation  cEUinot,  under  the  authority  granted 
to  it  to  regulate  any  particular  business  or  occupation,  restrict  that 
business  in  such  a  way  as  to  create  a  monopoly  in  some  individual 
or  corporation.'  The  vice  in  the  creation  of  a  monopoly  is  that  it 
confers  a  grant  that  is  in  the  nature  of  a  perpetuity,  and  not  a  license 
revocable  at  the  will  of  the  municipality.'  And  so  it  is  that  while  a 
municipality  may,  under  a  conferred  power  to  license  useful  occupa- 
tions, impose,  for  the  purpose  of  regulation,  any  reasonable  restriction, 
the  exercise  of  the  occupation  must,  howe\er,  remain  open  to  all  who 
are  willing  to  comply  with  the  terms  and  conditions.'  This  ia  the 
rule  where  the  mere  power  to  licence  is  conferred.  But  where  the 
power  to  refuse  licenses  ia  also  conferred,  it  has  been  held  that  this 
rule  is  not  applicable,  for  the  reason,  it  is  contended,  that  the  power 
to  refuse  licenses  necessarily  gives  the  power  to  limit  the  issuance 
of  licenses.  Under  this  distinction,  it  has  been  held  that  if  a  city  coun- 
cil has  power  to  limit  the  issuance  of  licenses,  it  may,  in  ita  discretion, 

1.  Sfagnean  v.  Fremont,  30  Neb.  843,       i.  Robinson  v.  Norfolk,  108  Va.  14, 
47  N.  W.  280,  27  A.  S.  R.  436,  9  L.UA.  60  S.  E.  762,  128  A.  8.  R.  934,  15 

786,   overruled   on    another   point   by  L.R.A.(N.S.)  294. 
Rosenbloom  v.  State,  64  Neb.  342,  89       5.  Chicago  v,  Rnmp«,  45  Dl.  90,  92 

N.  W.  1053,  57  L.R.A.  922.     See  eu-  Am.    Dec.    106    and    note;    Logan    v. 

pra,  par.  30,  as  to  rale  of  uniformity  Pyne,  43  la.  524,  22  Am.  Rep.  261 ; 

generally;  and  supra,  par.  11,  as  to  the  Louisiana  Const.,  etc..  Go.  v.  Illinois 

constitutional  rule  of  uniformity  ap-  Cent.  R.  Co.,  49  La.  Abo.  527,  21  So. 

plying  where  liceofle  ia  deemed  a  tax.  891,  37  L.R.A.  661.    See  supra,  pax.  40 

2.  Gundling  v.   Chicago,  177  U.  S.  et  seq.    as  to  eiclusiTC  privileges  and 
183,  20  S.  Ct.  633,  44  U.  S,  (L.  ed.)  immunities  generally. 

725;  Hodge  v.  Muscatine  County,  136       ft.  Louisiana    Const.,    etc.,    Co.     v. 

U.  S.  276,  25  S.  Ct.  237,  49  U.  S.  (L.  Illinois  Cent.  R.  Co.,  49  La.  Ann.  527, 

ed.)  477.  21  So.  891,  37  L.R.A.  661. 

3.  Oil  City  v.  Oil  City  Trust  Co.,  151       7.  Chicago  v.  Rompff,  45  III.  90,  92 
Pa.  St.  454,  25  AtJ.  124,  31  A.  S.  R.  Am.  Dec.  196  and  note. 

770. 
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and  with  a  view  to  promoting  the  public  interest,  bind  itself  by  con- 
tract with  a  person  licensed  to  issue  no  other  license.® 

52.  Subdelegation  of  Authority. — ^Under  the  American  system  of 
constitutional  government  whereby  the  lawmaking  power  is  assigned 
exclusively  to  the  legislature^  it  is  a  cardinal  principle  that  such 
power  cannot  be  delegated,*  and  therefore  any  statute  attempting  to 
vest  in  a  board,  officer,  or  tribunal  arbitrary  power  to  issue  or  with- 
hold permission  or  license  to  practice  any  trade^  profession,  or  calling 
without  regard  to  discretion,  in  the  legal  sense  of  that  term,  or  with- 
out regard  to  the  qualifications  of  the  applicant,  is  void.^^  Moreover, 
a  municipal  corporation  cannot  commit  to  certain  of  *its  officers  an 
arbitrary  power  to  revoke  or  decline  to  renew  a  license.**  The  author- 
ities are  directly  to  the  purport  that  in  the  regulation  and  licensing 
of  trades,  occupations,  callings,  and  professions  which  affect  the  public 
welfare  the  legislature  must  enact  the  law  necessary  to  accomplish 
the  object  in  view;  but  it  may  be  carried  into  execution  by  some 
officer  or  board  appointed  for  that  purpose,  and  such  officer  or  board 
may  be  authorized  to  prescribe  the  qualifications  of  those  desiring  to 
follow  such  callings  or  professions.**  Under  this  rule  it  has  been 
held  that  an  ordinance  for  the  regulation  of  public  dance  halls  is  not 
invalid  because  it  confers  power  on  a  police  officer  to  stop  a  dance 
if  any  provision  of  the  ordinance  is  violated,  an  indecent  act  is  com- 
mitted, or  any  disorder  of  a  gross,  violent,  or  vulgar  character  exists.*' 
Public  policy  forbids  that  a  city  government  should  be  allowed  to  part 
with  my  of  its  powers  the  exercise  of  which  may  be  necessary  to 
secure  and  conserve  the  public  welfare,  and  any  violation  of  this 
policy  necessarily  tends  to  an  impairment  of  the  usefulness  and  effi- 
ciency of  the  city  government,  and  consequently  to  defeat  in  a  greater 
or  less  degree  tiie  very  purposes  for  which  it  was  created.**  The 
question  whether  a  delegation  of  power  has  been  made  to  the  mayor 
of  a  city  by  the  conmion  council  is  not  a  federal  question  for  review 

8.  Burlington,    etc.,    Ferry    Co.    v.   L.R.A.(N.S.)  544. 

Davis,  48  la.  133,  30  Am.  Rep.  390.  12.  People  v.  MulhoUand,  82  N.  Y. 

9.  See  Constitutional  Law,  vol.  6,  321,  37  Am.  Rep.  568;  State  v.  Briggs, 
p.  164  et  seq.  45  Ore.  366,  77  Pac.  750,  78  Pac.  361, 

10.  Munson  v.  Colorado  Springs,  35  2  Ann.  Cas.  424 ;  Mehlos  v.  Milwaukee, 
Colo.  506,  84  Pac  683,  9  Ann.  Cas.  156  Wis.  591,  146  N.  W.  882,  Ann. 
970,  6  L.R.A.(N.S.)  432  and  note;  Cas.  1915C  1102,  51  L.R.A.(N.S.)  1009 
Bear  v.  Cedar  Rapids,  147  la.  341, 126  and  note. 

N^   W.  324,   27   L.R.A.(N.S.)    1150;  13.  Mehlos  v.  Milwatikee,  156  Wis. 

State  V.  Briggs   45  Ore.  366,  77  Pac.  591,  146  N.  W.  882,  Ann.  Cas.  1915C 

750,  78  Pac.  361,  2  Ann.  Cas.  424.  1102,  51  Lja.A.(N.S.)  1009  and  note. 

Note:  20  L.R.A.  721.  14.  Note:  36  IuRJl.  609. 

11.  Carran  Bill  Posting,  etc.,  Co.  v. 
Denver,  47  Colo.  221,  107  Pac.  261,  27 
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on  writ  of  error  by  the  supreme  court  of  the  United  States  to  a  state 
court.*' 

53.  License  for  Revenue  Purposes  under  Specific  Grants  of  Pover. — 
As  a  corollary  of  the  general  rule  distinguishing  between  a  license 
and  a  tax,  authority  to  tax  for  revenue  purposes  is  not  conferred  ■ 
on  a  municipality  by  a  grant  to  it  of  power  "to  license,"  ••  or  to 
"hcense  and  regulate,"  *'  or  "to  control  and  regulate,"  '*  or  merely 
"to  regulate"  certain  occupations, ••  unless  the  charter  of  the  munici- 
pality as  a  whole  wheu  considered  in  connection  with  the  general 
legislation  of  the  state  discloses  an  intention  to  authorize  licenses 
for  purposes  of  revenue.*"  Furthermore,  the  power  to  impose  a 
license  or  privilege  tax  for  revenue  on  the  pursuit  of  a  business  or 
occupation  does  not  exist  in  a  city  by  virtue  of  a  conferred  power 
solely  for  police  purposes.'  But  a  license  fee  may  be  imposed  either 
for  regulation  or  for  revenue,  where  the  city  has  the  power  to  hcense, 
regulate  and  tax ; '  or  to  hcense  business  for  the  purposes  of  r^ula- 
tion  and  revenue  without  limitation  as  to  the  amount  of  the  tax.' 
The  raising  of  revenue  by  license  taxes  is  permitted  by  a  statute  author- 

15.  Gundling  v.  Chicago,  177  U.  S.  the  whole  ch&rter  and  the  general  legU- 
183,  20  S.  Ct.  633,  44  U.  8.  (L.  ed.)  lation  of  the  state) ;  and  see  also  con- 
725.  tra,    Abrahfun    v.   Boaeborg,  65    Ore. 

16.  Ottumwa  v.  Zekind,  95  la,  622,  359,  105  Pac.  401,  Ann.  Caa.  1912A 
64  N.  W.  646,  58  A.  S.  R.  447,  29  597;  Fleetwood  v.  Read,  21  Wash.  547, 
L.R.A.  734;  Jackson  v.  Newman,  59  58  Pac.  665,  47  L.B.A.  205. 

Miss.  385,  42  Am.  Rep.  367;  HoeBing  18.  Wisconsin  Telephone  Co.  v.  Mil- 
V.  San  Antonio,  85  Tex.  228,  20  S.  W.  waukee,  126  Wifl.  1,  104  N.  W..  10O9, 
85,  16  L.R.A.  608;  Wisconsin  Tele-  110  A.  S.  R.  886,  1  L.R.A,(N.S.)  581 
plione  Co.  V.  Wilwaukee,  12G  Wis.  1,  and  note. 

104  N.  W.  1009,  110  A.  S.  R.  886,  1  19.  Jacksonville  v.  Ledwith,  26  Fla. 
L.R.A.(N.S.)  581.  163,  7  So.  885,  23  A.  S.  R.  558,  9 

Notes:  129  A.  S.  K.  259,  288;  30  L.R.A.  69;  Ex  parte  Gregory,  20  Tex. 
L.R.A.  429 ;  2  Ann.  Gas.  314.  App.  210,  54  Am.  Rep.  516. 

See  supra,  par.  50.  Note:  2  Ann.  Caa.  314. 

17.  Ottumwa  v.  Zekind,  95  la.  622,       20.  Note:  2  Ann.  Cas.  314. 

64  N.  W.  646,  58  A.  S.  R.  447,  29  1.  Fayetteville   v.    Carter,   52   Ark. 

L.R.A.  734;  Littlefield  v.  State,  42  Neb.  301,  12  S.  W.  573,  6  L.R.A.  509;  Ft. 

223,  60  N.  W.  724,  47  A.  S.  R.  697  Smith  v.  Hunt,  72  Ark.  550,  82  S.  W. 

aod  note,  28  L.R.A.  588;  Cincinnati  v.  163,  105  A.  S.  E.  51,  66  L.R.A.  238; 

BrysoQ,  15  Ohio  625,  45  Am.  Dec.  593.  San  Fraceisco  v.  Liverpool,  etc.,  Ins. 

Notes:  30  L.R.A.  429;  2  Ann.  Caa.  Co.,  74  Cal.  113,  15  Pac.  380,  5  A.  S. 

314.  R.  425;  Fleetwood  v.  Read,  21  Wash. 

Bat  see  for  the  opposing  role.  Ex  547,  58  Pac.  605,  47  L.R.A.  205. 

parte  PrMk,  52  Cal.  606,  28  Am.  Rep.  Note :  2  Ann.  Caa.  314. 

642  (holding  that  a  statute  anthorizing  2.  Gundling  v.   Chicago,  177  U.  S. 

municipal  anthoritiee   to   license   and  183,  20  S.  Ct.  633,  44  U.  S.  (L.  ed.) 

regulate  such  callings,  trades  and  em-  725, 

ployments  u  the  public  good  may  re-  Note :  2  Ann.  Cas.  315. 

quire  will  empower  them  to  exact  a  3.  Stull  v.  De  Mattos,  23  Wash.  71, 

license  for  revenue  purposps.  if  that  62  Pac  451,  61  L.R.A.  892. 
eoDstruction  ia  not  inconsisteat   with 
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izittg  licenses  "for  any  lawful  purpose,"  especially  when  considered 
with  other  statutory  provisions  which  expressly  provide  that  cities 
of  some  classes  may  issue  licenses  for  purposes  of  revenue  as  well  as 
of  regulation  of  business.^  It  is  obvious  that  under  a  power  to 
restrain  or  prohibit  a  much  wider  authority  is  given  than  exists 
under  a  mere  power  to  regulate.*  But  it  has  been  held  that  even  the 
comprehensive  enumeration  of  powers  given  by  charter  "to  pass  by- 
laws and  ordinances  to  license,  control,  regulate,  or  prohibit  a  business 
or  traiSc,  within  a  municipality,"  does  not  include  a  tax  for  revenue 
purposes.*  As  it  is  elementary  that  every  license  tax  is  imposed  for 
raising  revenue,  or  as  a  police  regulation,  or  for  both  purposes,^  it  is 
a  matter  of  indifference  whether  a  license  fee  is  exacted  under  the 
power  to  regulate  or  the  power  to  tax,  if  the  power  to  do  either  exists.* 
54.  Discretion  in  Fixing  Amount;  Review  by  Courts. — If  the  legis- 
lature has  the  legal  right  to  impose  a  privilege  tax  the  amount  of 
the  imposition  is  a  matter  within  its  discretion*  Ordinarily,  how- 
ever, this  discretionary  authority  in  respect  of  licenses  is  conferred 
on  the  municipal  authorities,^*  and  it  is  a  rule  that,  whether  the 
license  be  imposed  as  a  police  regulation  or  as  a  revenue  measure,^^ 
the  courts  will  not  review  the  action  of  the  lawmakers  unless  an 
abuse  of  such  discretion  is  obvious."  Under  the  power  to  regulate 
the  presumption  is,  unless  the  contrary  appears,  that  the  fee  is  reason- 
able ;  ^*  and  this  is  almost  the  equivalent  of  saying  that  in  the  exer- 

4.  Fleetwood  ▼.  Read,  21  Wash.  647,       11.  Note:  129  A.  S.  R.  261. 

58  Pac.  665,  47  L.R.A.  205.  12.  Troy  v.  Western  Union  Tel.  Co., 

5.  Note :  30  L.R. A.  437  et  seq.  164  Ala.  482,  51  So.  523,  27  L.R A. 

6.  Muhlenbrinck  v.  Long  Branch,  42  (N.S.)  627;  Ex  parte  Frank,  52  Cal. 
N.  J.  L.  364,  36  Am.  Rep.  518.  606,  28  Am.  Rep.  642 ;  Atkins  v.  Phil- 

7.  Johnson  v.  Great  Falls,  38  Mont,  lips,  26  Fla.  281,  8  So.  429,  10  L.R.A. 
369,  99  Pae.  1059, 16  Ann.  Cas.  974.  158 ;  Schmidt  v.  Indianapolis,  168  Ind. 

8.  Wiggins  Ferry  Co.  v.  East  St.  631,  80  N.  E.  632,  120  A.  S.  R.  385, 
Louis,  107  U.  S.  365,  2  S.  Ct.  257,  27  14  L.R.A.(N.S.)  787;  Hager  v,  Walk- 
V,  S.  (L.  ed.)  419;  Ex  parte  Byles,  er,  128  Ky.  1,  107  S.  W.  254,  129  A. 
93  Ark.  612,  126  S.  W.  94,  37  KR.A.  S.  R.  238  and  note,  15  L.R.A.(N.S.) 
(N.S.)  774.  195;   Grand  Rapids  v.   Brandy,  105 

9.  KnoxviUe,  etc.,  R.  Co.  v.  Harris,  Mich.  670,  64  N.  W.  29,  55  A.  S.  R. 
99  Tcun.  684,  43  S.  W.  115,  53  I1.R.A.  472,  32  L.RA.  116;  People  v.  Grant, 
921.  157  Mich.   24,  121  N.   W.  300,  133 

10.  St.  Paul  V.  Colter,  12  Minn.  41,  A.  S.  R.  329 ;  Minneota  v.  Martin, 
90  Am.  Dec.  278;  Marshall  v.  Snediker,  124  Minn.  498,  145  N.  W.  383,  Ann. 
25  Tex,  460,  78  Am.  Dec.  534.  Cas.  1915B  812,  61  L.R.A.(N.S.)  40 

Note:  129  A.  S.  R.  250.  and  note. 

See  supra,  par.  43,  as  to  delegation       Notes :  129  A.  8.  R.  261 ;  30  L.R.A. 

^f  powers  generally;  and  see  CONSTiTU-  439;  27  L.R.A  (N.S.)  627. 
TiONAL  Law,  vol.  6,  p.  170,  for  con-       As  to  the  finality  of  legislative  dis- 

sideration  of  questions  relating  to  the  cretion,  see  Constitutional  Law,  vol. 

eonstitntionality  of  statntes  or  ordi-  6,  pp.  155-156. 
nances  vesting   discretion    as   to   the       13.  Van   Hook  v.    Selma,   70   Ala. 

granting  of  licenses.  361,  45  Am.  Rep.  8$ ;  Fayetteville  v. 
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else  of  the  power  to  regulate,  a  conddeTable  latitude  will  be  allowed 
for  the  exercise  of  legislative  discretioD  over  the  subject.'*  Of  course, 
where  license  foes  are  fixed  as  to  their  amount  when  imposed,  not  by 
municipal  ordinance  without  legislative  authority,  but  by  the  state 
through  legislative  enactment,  they  are  thereby  conclusively  estab- 
lished by  the  statute,  and  cannot  be  reviewed  by  the  courts.'^  To 
determine  the  amount  of  revenue  required  for  the  needs  of  a  munici- 
pality, when  not  limited  by  constitutional  barriers,  is  within  the  sole 
discretion  of  the  legislative  authorities,  and  the  courts  have  no  war- 
rant to  interfere  with  that  discretion.**  Whether  the  amount  of  a 
license  fee  or  tax  is  reasonable  is  a  question  of  law  for  the  court, 
though  it  is  not  improper  for  the  court  to  submit  the  question  to  the 
jury.*' 

55.  Discretionary  Power  to  Grant  or  Refuse  Licenses;  Revisory 
Authority  of  Courts. — It  is  a  general  principle  of  law  that  it  is  the 
province  of  the  legislature  to  determine  whetlier  the  conditions  exist 
which  warrant  the  exercise  of  the  police  power;  but  the  question  as 
to  what  are  proper  subjects  of  its  exercise  is  clearly  a  judicial  one.** 
In  general,  the  only  limitation  of  the  power  of  a  municipality  in 
granting  or  refusing  to  grant  a  license  is  that  it  must  be  ex^cised 
in  a  reasonable,  lawful  and  constitutional  manner.  If  these  limita- 
tions are  not  transgressed  courts  will  not  interfere  with  the  ordinances 
of  a  municipality,  as  its  council  must  be  allowed  a  reasonable  dis- 
cretion, for  the  proper  and  wholesome  exercise  of  which  they  are 
accountable  primarily  to  the  people  whom  they  represent  and  not 
to  the  courts."    However,  when  the  fundamental  principles  of  law 

Carter,  52  Ark.  301,  12  S.  W.  573,  6   Pac.  451,  51  L.B.A.  892. 

L.R.A.  509;   Ft.   Smith   v.   Hunt,  72       17.  Postal    Tel.    Cable  Co.   v.   New 

Ark.  556,  82  S.  W.  163,  105  A.  S.  R.    Hope,  192  U.  S.  55,  24  S.  Ct.  2IM,  48 

51,  66  L.R.A.  238;  Denver  City  R.  Co.    U.  S.  (L.  ed.)  338. 

V.  Denser,  21  Colo.  350,  41  AU.  826,       Note:  Ann.  Cas.  1915B  815. 

52  A.  S.  R.  239,  29  L.R.A.  608;  Little-       18.  Ex  parte  Whitwei;,  S8  Cal.  73, 

field  V.  Slate,  42  Neb.  223,  60  N.  W.   32  Pac.  870,  35  A.  S.  R.  152, 19  L.R.A. 

724,  47  A.  S.  R.  697,  28  L.R.A.  588;    727;  Price  v.  People,  193  111.  114,  61 

Sperry,  etc.,  Co.  v.  Melton,  69  W.  Va.   N.  E.  844,  86  A.  S.  R.  306,  55  L.R.A. 

124,   71    S.    E.    19,   34  L.R.A.(N.S.)    5S8,   overruled   on   another   point   by 

433.  Mathews  v.  People,  202  III.  389,   67 

Note:  30  L.R.A.  432.  N.  E.  28,  95  A.  S.  R.  241,  63  L.R.A. 

14.  Higgins  v.  Lacroix,  119  Minn.  73;  Oil  City  v.  Oil  City  Trust  Co., 
145,  137  N.  W.  417,  41  L.R.A.(N.S.)  151  Pa.  St.  454,  25  Atl.  124,  31  A.  S. 
737;  Uttlefield  v.  State,  42  Neb.  223,  R.  770;  In  re  Aubrey,  36  Wash.  308, 
60  N.  W.  724,  47  A.  S.  R.  697,  28  78  Pac.  900,  104  A.  S.  R.  952,  1  Ann. 
L.R.A.  588.  Cas.  927;  Bonnett  v.  ValUer,  136  Wis. 

16.  Slate  V.  Harrington,  68  Vt.  622,  193,  116  N.  W.  885,  128  A.  S.  R.  1061, 
35  Atl.  515,  34  L.R.A.  100.  17  L.R.A.(N.S.)  486. 

16.  Newton    v.    Atahiaon,    31    Kan.       19.  O'MaJey  v.  Freeport,  96  Pa.  St. 
151,  1  Pac.  288,  47   Am.   Rep.  486;    24,  42  Am.  Rep.  527. 
Stull  V.  De  Mattoa,  23  Wash.  71,  62 
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ure  iriolatad  to  the  extent  of  depriving  a  citizen  of  his  constitutional 
riglits,  it  is  the  duty  of  a  court  to  intervene  in  his  behalf.*^ 

56.  Expense  and  Cost  of  Inspection  as  Test  of  Reasonableness; 
Hodified  Rule. — ^It  is  a  well  settled  rule  in  many  jurisdictions  that  a 
license  fee  may  be  of  sufficient  amount  to  include  the  expense  of  issu- 
^^g   tbe  license  and  the  cost  of  the  necessary  inspection  or  police 
surveillance  connected  with  the  business  or  calling  licensed ;  *  and 
^^at  the  exaction  of  sums  in  excess  of  such  expenses  is^  in  effect, 
Nothing  else  than  a  tax  on  the  business.*    But  where  the  ordinance 
conforms  V  to  the  rule,  charges  thus  imposed  are  in  no  sense  a  tax, 
fiixe  or  penalty,  but  a  legitimate  fee  charged  for  services  rendered,' 
deluding  tiie  expenses  which  may  be  incurred  in  the  enforcement  of 
such  police  inspections  or  superintendence  as  may  be  lawfully  exer- 
cised over  the  business.    Under  this  rule,  in  fixing  the  fee  it  is  proper 
and  reasonable,  however,  to  take  into  account  not  only  the  expense 
of  direct  regulation,  but  all  the  incidental  consequences  that  may  be 
likely  to  subject  the  public  to  cost  in  consequence  of  the  business 
licensed.*    As  a  general  rule,  at  least  with  reference  to  employm^its 
not  requiring  restraint,  a  fee  which  is  .disproportionate  to  the  cost 

20.  Ex  parte  Whitwcll,  98  Cal.  73,  Higgins  v,  Lacroix,  119  Minn.  145, 137 
32  Pac.  870,  35  A.  S.  R.  152, 19  L.R.A.  N.  W.  417,  41  L.R.A.(N.S.)  737;  Min- 
727;  Jacksonville  v.  Ledwith,  26  Fla.  neota  v.  Martin,  124  Minn.  498,  145 
163,  7  So.  835,  23  A.  S,  R.  558,  9  N.  W.  383,  Ann.  Cas.  1915B  812,  51 ' 
L.R.A  69;  Iowa  City  v.  Glassman,  L.R.A.(N.S.)  40;  State  v.  Moore,  113 
155  la.  671, 136  N.  W.  899,  40  L.R.A.  N.  C.  697,  18  S.  K.  342,  22  L.R.A. 
(N.S.)  852;  Louisville  v.  Pooley,  136  472;  Muhlenbrinck  ▼.  Long  Branch, 
Ky.  286,  124  S.  W.  315,  25  L.R.A.  42  N.  J.  L.  364,  36  Am.  Rep.  518; 
(N.S.)  582;  Minneota  v.  Martin,  124  Delaware,  etc.,  Td.,  etc.,  Go.'s  Petition, 
Minn.  498,  145  N.  W.  383,  Ann.  Cas.  224  Pa.  St.  55,  73  Atl.  175,  132  A.  S. 
1«15B  812, 51  L.R.A.(N.S.)  40;  Seattle  R.  750;  Norfolk  v.  Plynn,  101  Va.  473, 
▼.  Dencker,  58  Wash.  501,  108  Pae.  44  S.  E.  717,  99  A.  8.  R.  918,  62 
1086,  137  A.  8.  R.  1076,  28  ImBJl.  L.R.A.  771. 
(N.S.)  446;  Bonnett  v.  Vailier,  136  Note:  30  L.R.A.  426  et  seq. 
Wis.  193, 116  N.  W.  885, 128  A.  S.  R.  2.  Muhlenbrinck  v.  Long  Branch,  42 
1061, 17  L.R.A.(N.S.)  486.  N.  J.  L  364,  36  Am.  Rep.  518. 

1.  Atlantic,  etc.,  Tel.  Co.  v.  Phila-  3.  Norfolk  v.  Mynn,  101  Va.  473, 
delphia,  190  U.  S.  160,  23  S.  Ct.  817,  44  S.  E.  717,  99  A.  S.  R.  918,  62 
47   U.    S.    (K    ed.)    995;    American   LR.A.  771. 

Fertilizing  Co.  v.  North  Carolina  4.  Fayetteville  v.  Carter,  52  Ark. 
Board  of  Agriculture,  43  Fed.  609,  301,  12  S.  W.  573,  6  LR.A.  509;  Ft. 
U  L.R.A.  179;  Van  Hook  v.  Sel-  Smith  v.  Hunt,  72  Ark.  556,  82  S.  W. 
ma,  70  Ala.  361,  45  Am.  Rep.  85;  163,  105  A.  S.  R.  51,  G6  L.R.A.  238; 
Fayetteville  v.  Carter,  52  Ark.  301,  12  Trigg  v.  Dixon,  96  Ark.  199, 131  8.  W. 
8.  W.  573,  6  L.R.A.  509 ;  Ft.  Smith  695,  Ann.  Cas.  1912B  509 ;  Jaekson- 
▼.  Hunt,  72  Ark.  556,  82.  S.  W.  163,  ville  v.  Ledwith,  26  Fla.  163,  7  So.  886, 
106  A.  S.  R.  51,  66  L.R.A.  238;  Trigg  23  A.  S.  R.  558,  9  L.RA.  69;  Ottumwa 
▼.  Dixon,  96  Ark.  199,  131  S.  W.  695,  v.  Zekind,  95  la.  622,  64  N.  W.  646, 
Ann.  Cas.  1912B  509;  Atkins  v.  Phil-  58  A.  S.  R.  447,  29  L.R.A.  734;  Ex 
lips,  26  Fla.  281,  8  So.  429,  10  L.R.A.  parte  Gr^ory,  20  Tex.  App.  210,  54 
158;  People  v.  Grant,  157  Mich.  24,  Am.  Rep.  516. 
121  N.  W.  300,  133  A.   S.   R.  329; 
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of  regulation  will  be  deemed  unreagoiiable ;  ^  and  so  it  bas  been 
Iield  that  if  there  is  no  inspection  or  supervision  by  the  municipal- 
ity, there  can  be  no  license  fee  imposed,'  Even  though  the  power 
to  fix  a  license  fee  under  this  rule  may  not  be  expreesly  given  by 
charter,  it  bos  been  held  that  it  may  be  exercised  by  ei  municipal 
corporation  under  its  authority  to  regulate  any  given  subject.'  A 
municipality  is  authorized  to  fix  such  a  license  tax  in  advance,  and 
need  not  wait  until  the  end  of  the  period  for  which  the  license  is 
granted.  It  may  not  act  arbitrarily  or  unreasonably,  but  the  risk 
may  rightfully  be  cast  on  the  licensee,  and  the  charge  cannot  be 
avoided  becauf;e  it  subsequently  appears  tliat  it  was  somewhat  in 
excess  of  the  actual  expense  of  the  supervision,  nor  can  tlie  licensee 
then  recover  the  difference  between  the  amount  of  the  license  and 
such  cost,*  It  has  been  held  that  a  municipal  corporation  caonot 
enter  into  a  contract  by  which  it  may  be  deprived  of  the  power  to 
exact  a  license  fee  to  cover  the  expense  of  the  police  aupen^ision  of 
a  business.'  In  many  of  the  states  the  strict  rule  that  tlie  fee  must 
not  exceed  what  is  necessary  for  the  expense  of  issuing  the  license 

.  and  for  regulation  is  superseded  by  the  more  liberal  one  that  the 
fee  must  be  reasonable  in  view  of  all  the  circumstances,  including 
the  character  of  the  business  and  the  value  of  the  privilege.*" 

57.  Definiteness  and  Reasonableness  of  Ordinances  as  to  Amount — 

.  To  accomplish  the  main  purpose  of  a  license  inw  it  ia  apparent  that 
it  should  be  definite  and  should  name  a  fixed  fee  which  all  persons 
engaf;ed  in  like  business  shall  pny,  and  specify  every  e^^ential  con- 
dition of  Ihe  license.  The  oHicer  should  be  merely  intrUiited  with 
the  duly  of  issuing  licenses  to  all  who  comply  with  the  presorilked 
conditions."  Furthermore,  a  license  ordinance  should  be  certjiin 
and  explicit  as  to  the  time  of  payment  and  the  term  for  which  the 
privilege  is  granted.  But  it  has  been  held  that  a  statute  providing 
for  the  payment  by  corporations  of  a  license  tax  on  or  before  a 
certain  day  of  a  certain  month  of  each  year  ig  not  void  for  uncer- 
tainty in  not  fixing  the  time  at  which  the  duty  to  pay  the  tax  arises.*- 
It  is  also  a  general  rule  that  license  fees  must  be  equal  and  reaaun- 

6,  Note:  30  L.R.A.  434.     See  infra,  9.  Ft.  Smith  v.  Hant,  72  Ark.  556, 

par.   6".  as  to  occupations  and  bnsi-  82  S.   W.  1G3,  105  A.  S.  E.  61,  66 

nesses  under  the  police  power.  L.R.A.  2-38. 

6.  Delaware,    etc.,    Tel.,    etc.,    Co.'s  10.  Note:  30  L.R.A.  437. 
Petition,  224  Pa.  SL  55,  73  Atl,  ITS,  11.  Bills  v.   Goslien,  117  Ina.  221, 
132  A.  S.  R.  750.                            .  20  N.  H.  115,  3  L.R.A.  261;  State  v. 

7.  St.  Paul  V.  Dow,  37  Minn.  20.  .32  A^lihwok,  154  Mo.  375.  55  S.  W.  627, 
N.  W.  81)0,  5  A.  S.  R.  811.    S.'e  infrn,  77  A.  S.  R.  765,  48  L.R.A.  265. 

par.  53,  as  to  power  generally  under       12.  Blnekrock  Copper  Min.,  etc.,  Co. 

authority  "to  regulate."  v.  Tiii?ev,  34  Utah  369,  98  Pac.  180, 

8.  Allnnti?,  etc.,  Tel.  Co.  5.  Pliil.a-  J^ll    A.   S.   R.   850,  28   L.R.A.{N,S.) 
delphia,  IftO  U.  S,  160,  23  S.  Ct.  817,  255, 

47  U.  S.  {h.  ed.)  995. 
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able ;  ^^  but  by  ''equality''  is  not  meant  that  exactly  the  same  sum 
must  be  charged  against  everyone  falling  within  the  operation  of 
the  ordinance.    It  is  only  necessary  that  the  legisLatiye  body  fairly 
comply  with  the  rule  that  any  distinctions  made  in  that  regard  must 
not  be  arbitrary,  but  must  be  based  on  some  reason  or  practical 
necessity,  as,  for  example,  a  difference  in  the  amount  of  police  super- 
vision required.  ^^     Hence  it  is  that  an  ordinance  cannot  be  held 
void  simply  because  in  some  exceptional  case  it  may  result  in  impos- 
ing unequal  burdens.^*    The  question  as  to  reasonableness  cannot  be 
determined  by  any  hard  and  fast  rules,  but  is  relative,  depending 
oil  the  cost  of  regulation,  the  character  of  the  business  regulated, 
and  the  circumstances  of  each  particular  case.^*     Where  the  law 
elates  to  a  useful  or  beneficial  occupation,  it  cannot,  however,  even 
99  to  the  individual,  go  to  the  extreme  of  being  prohibitive,^^  extor- 
bbnate,*®  oppressive  on  a  particular  class,**  confiscatory,  or  in  unlaw- 
fal  restraint  of  trade. *•    But  when  the  license  relates  to  a  vocation 
^r    business  which  the  municipality  has  the  power  to  regulate,  the 
'icezise  fee  may  be  sufficiently  large  to  work  a  restraint.* 

Police  Powera  as  Related  to  License 

SS,  In  General. — Since  the  police  power  extends  to  the  protection 
®^  t:l:i.e  live;s,  health,  comfort,  welfare,  safety  and  quiet  of  all  persons, 
^<i.      to  the  protection  of  all  property,*  it  is  a  general  rule  that  to 


-     Atkins  V.  Phillipe,  26  Fla.  281,  75  Mich.  627,  42  N.  W.  977,  13  A.  S. 

^    429, 10  L.R.A.  158;  Fiscal  Court  B.  468,  4  L.R.A.  809;  People  v.  Grant, 

•  ,  etc..  Cox  Co.,  132  Ky.  738,  117  157  Mich.  24,  121  N.  W.  300,  133  A. 

"       \  296,  21  L.R.A.(N.S.)   83  and  S.  R.  329. 

^    People  V.  Grant,  157  Mich.  24,  Notes:  129  A.  8.  B.  260;  30  L.R.A. 

-fcSJ.  W.  300, 133  A.  S.  R.  329 ;  State  435. 

leh,  78  Minn.  118,  80  N.  W.  856,  18.  Ez  parte  Frank,  52  Cal.  606,  28 

'— R,A.  437.  Am.   Rep.   642;    Chicago  v.   Gunning 

te:  30  L.R.A.  435,  431.  System,  214  111.  628,  73  N.  E.  1035, 

^    State  V.  Finch,  78  Minn.  118,  2  Ann.  Cas.  892,  70  L.R.A.  230;  Chad- 

'^.  W.  856,  46  L.R.A.  437.     See  dock  v.  Day,  75  Mich.  527,  42  N.  W. 

par.  31.  977,  13  A.  S.  R.  468,  4  L.R.A.  809. 

-^  Ex  parte  Lemon,  143  Cal.  558,  19.  Colnmbia  v.  Beasly,  1  Humph. 

^  ac.  455,  65  L.R.A.  946;  Louieville  (Tenn.)  232,  34  Am.  Dec.  646. 

Lgalowski,  136  Ky,  324, 124  S.  W.  20.  Ex  parte  Frank,  52  Cal.  606,  28 

136  A.  S.  B.  258.  Am.  Rep.  642;  Chaddock  v.  Day,  75 

^^te:  2  Ann.  Cas.  325.  Mich.  527,  42  N.  W.  977,  13  A.  S.  R. 

.  ^-^  ^ ,  Ex  parte  Sikes,  102  Ala.  173,  468,  4  L.R. A.  809.    See  supra,  par.  8, 

^^,^^0.  522,  24  L.R.A.  774.  as  to  restraint  of  trade  generally. 

^ote:  30  L.R.A.  433.  1.  Chicago  v.  Gunning  System,  214 

w*-"^.  Van  Hook  v.  Selma,  70  Ala.  361,  Til.  628,  73  N.  E.  1035,  2  Ann.  Cas. 

^.     -Am.  Rep.  85;  Carrollton  v.  Baz-  892,  70  L.R. A.  230 ;  Minneota  v.  Mart- 

^^^,  159  HI.  284,  42  N.  E.  837,  31  in,  124  Minn.  498, 145  N.  W.  383,  Ann. 

7^**t-A.  522;  Fiscal  Court  v.  F.,  etc.,  Cas.  1915B  812,  51  L.R.A.(N.S.)  40. 

^"^^   Co.,  132  Ky.  738,  117  S.  W.  296,  2.  Stein  v.  MobUe,  49  Ala.  362,  20 

^^  I-i.R.A.(N.8.)  83;  Chaddock  v.  Day,  Am.  Rep.  283;  Louisville,  etc.,  R.  Co. 
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justify  an  ordkianoe  licensing  a  particular  occupation  as  a  proper 
exercise  of  the  police  power,  it  must  appear  that  the  requirement 
of  such  license  tends  to  promote  the  public  health,  morals,  safety, 
comfort,  or  welfare,  or  to  suppress  disease.'  In  other  words,  the 
law  will  not  allow  the  right  of  property  or  business  to  be  invaded, 
under  the  guise  of  a  police  regulation  for  the  benefit  of  the  public 
health  or  good  order,  when  it  is  manifest  that  such  is  not  the  object 
or  purpose  of  the  enactment.*  Laws  enacted  for  the  purpose  of 
licensing,  regulating  or  throwing  restrictions  around  a  trade,  calling, 
or  occupation  in  the  interest  of  these  objects  axe  everywhere  upheld 
and  sustained; '  and  such  laws  are  comprehensively  known  as  police 
regulations.*  The  prerogative  of  exercising  the  pohce  power  may 
be  delegated  by  the  state  to  its  agent,  a  municipal  corporation,  which 
is  authorized  to  employ  the  measure  of  authority  conferred.'  It  is 
very  clear  that  a  police  regulation  must  be  directed  against  the 
business  or  practice  that  is  harmful,  not  against  one  or  aome  of 
the  persons  who  may  be  engaged  in  it,*  Accordingly,  it  is  a  right- 
ful exercise  of  this  power  so  to  regulate  certain  claasee  of  business 
as  to  prevent  extortion,  imposition  or  wrong;  •  and  to  exercise  a 
reasonable  supervision  over  others  so  as  to  guard  against  danger  to 
the  public  health  which  may  result  from  a  lack  of  personal  quali- 

V.  Baldwin,  85  Ala.  619,  5  So.  311,  7  L.E.A.  26 J;  People  v.  Binge,  197  N. 

L.R.A.   266;    Ei    parte   Whitwell,  98  Y.  143,  90  N.  E.  451,  18  Ann.  Cas. 

Cai.  73,  32  Pac.  870,  35  A.  S.  R.  152,  474,  27  L.R.A.{N.S.l  r>2H. 

19  L.R.A.  727;   Chicago  v.   Gunning  4.  Chaddoek  v.  Day,  75  Mieh.  527, 

System,  214  111.  628,  73  N.  E.  1035,  42   N.  W.   977,  13  A.   S.  B.  468,  4 

2  Ann.  Ca.s.  892,  70  L.R.A.  230;  Doug-  L.R.A.  809. 

las  V.  People,  225  111.  536,  80  N.  E.  341,  5.  Grainger  v.  Dongjas  Park  Jockey 

116  A.  S.  R.  162,  8  L.R.A.(N.S.)  1116;  Clnb,  148  Fed.  513,  78  C.  C.  A.  199, 

Keller  V.  State,  11  Md.  525,  69  Am.  8  Ann.  Cas.  997  and  note;   State  v. 

Dec.  226,  reversed  on  rehearing  in  12  Conlon,  65  Conn.  478,  33  Atl.  519,  48 

Md.   322,   71    Am.   Dec.   696,   on    the  A.  S.  E.  227,  31  L.R,A.  55;  Ash  v. 

ground  that  the  statute  involved  had  People,   11   Mich,   347,  83   Am.  Dec. 

been  repealed;  State  v.  Wagener,  77  740;    Grand    Rapids   v.    Braudy,   105 

Minn.  483,  80  N.  W.  633,  778, 1134,  77  Mich.  670,  64  N.  W.  29,  55  A.  S.  R. 

A.  8.  R.  681,  46  L.R.A.  442;  State  v.  472,  32  L.R.A.  116;  State  v.  Zeno,  79 

Ashbrook,  154  Mo.  376,  55  S.  W.  627,  Minn.  80,  81  N.  W.  748,  79  A.  S.  R. 

77  A.  S.  R.  765,  48  L-R.A.  265;  St.  422,  48  L.R.A.  88. 

Lonis  V.  Liessing,  190  Mo.  464,  89  S.  6.  Schmidt  v.  Indianapolis,  168  Ind. 

W.  611,  109  A.  S.  R.  774,  1  L.R.A.  631,  80  N.  E.  632,  120  A.  S.  R.  385, 

(N.S.)  918  and  note;  Slate  v.  Smith,  14  L.R.A.{N.S.)  787. 

233  Mo.  242,  135  S.  W.  2-12,  33  L.R.A.  7.  Portland  v.  Cook,  48  Ore.  550,  87 

(N.S.)    179;   State  v.  Harrington,  68  Pac.  772,  9  L.R.A.(N.S.)  733. 

Vt.  622,  35  Atl.  515,  34  L.R.A.  100.  8.  Sayre  v.  Pbillipa,  148  Pa.  St.  482, 

See  also  Constitutional  Law,  vol.  6,  24  Atl.  76,  33  A.  S.  R.  842,  16  L.R.A. 

p.  210.  49. 

3.  Wilkie  v.  Cbieago,  188  Bl.  444,  9.  State  v.  Robinson,  42  Minn.  107, 

58  N.  E-  1004,  80  A.  S.  B.  182  and  43  N.  W.  833.  6  L.R.A.  339.    ^cc  also 

note:  Stale  v.  Ashbrook,  154  Mo.  375,  Constitutional  Law,  vol.  6,  [>.  209, 
55  S.   W.  627,  77  A.  S.  R.  765,  48 
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fications  or  oompetency,  as  in  such  oocupations  as  those  of  doctors, 
dentists,  and,  in  some  instances,  of  plumbers.^^  In  the  exercise  of 
the  police  power  citizens  may,  for  the  public  good,  be  constrained 
in  their  conduct  and  business,  with  reference  to  matters  in  them- 
selves lawful  and  right.^^  Because  a  lionise  may  be  required  in  the 
exercise  of  the  police  power,  it  does  not  follow  that  every  license 
rests  for  its  validity  on  such  police  power.^^  And  so  a  statute  which 
allows  any  person  to  engage  in  the  business  designated  by  the  act 
by  the  mere  payment  of  a  license  fee,  but  which  provides  no  police 
inspection,  supervision,  or  regulation,  is  not  a  police  measure;  the 
act  simply  imposes  a  Ucense  fee.^* 

59.  Tax  for  Revenue  Purposes  under  Guise  of  Police  Power;  Reve- 
oue  as  Incident. — ^It  is  a  rule  of  wide  acceptation  that  a  municipal 
corporation  cannot,-  under  the  guise  of  the  police  power,  impose  a 
license  tax  for  revenue  purposes.  ^^  If  from  a  consideration  of  an 
ordinance  or  law  it  is  clear  that  it  was  primarily  designed  as  a 
means  of  raising  revenue,  the  burden  thus  imposed  must  be  treated 
as  a  tax,  and  not  a  license;  ^*  and  such  an  enactment  cannot  be  con- 
sidered as  an  exercise  of  the  police  power.  ^*  Yet  revenue  may  inci- 
dentally result  from  an  undisputed  exercise  of  the  police  power. 
Indeed,  such  is  usually  the  result  of  police  regulations,  whether 
made  directly  by  the  legislature,  or  by  a  municipality  acting  under 
authority  of  law.  But  that  fact  does  not  divest  the  regulation  of  its 
police  character  and  render  it  an  exercise  of  the  taxing  power.*' 

10.  Cuteinger  v.   Atlanta,  142   Ga.   E.  762,  128  A.  S.  R.  934,  16  L.R.A. 

555,  83  S.  E.  263,  Ann.  Cas.  1916C    (N.S.)  294  and  note;  Wisconsin  Tele- 
280,  L.R.A.1915B   1097.     See   infra,   phone  Co.  v.  Milwaukee,  126  Wis.  1,     ^ 
par.  63,  as  to  occupations  under  police   104  N.  W.  1009,  110  A.  S.  R.  886,  1 
power.  L.R.A.(N.S.)  581. 

11.  St.  Louis  V.  Graf eman  Dairy  Notes :  129  A.  S.  R.  259 ;  Ann.  Cas. 
Co.,  190  Mo.  492,  89   S.  W.   617,  1   1912B  511. 

L.R.A.(N.S.)  936;  Butte  v.  Paltrovich,  15.  State  v.  Boyd,  63  Neb.  829,  89 
30  Mont.  18,  75  Pac.  521, 104  A.  S.  R.  N.  W.  417,  58  L.R. A.  108 ;  Ellis  v. 
698.  Frazier,  38  Ore.  462,  63  Pac.  642,  53 

12.  Brennan  v.  Titusville,  153  U.  S.   L.R.A.  454. 

289, 14  S.  a.  829,  38  U.  S.  (L.  ed.)  719.       16.  Price  v.  People,  193  lU.  114,  61 

13.  State  V.  Ashbrook,  154  Mo.  375,  N.  E.  844,  86  A.  S.  R.  306,  55  L.R.A. 
55  S.  W.  627,  77  A.  S.  R.  765,  48  558,  overruled  on  another  point  by 
LR.A.  265.  Mathews  v.  People,  202  HI.  389,  67 

14.  Price  V.  People,  193  HI.  114,  61  N.  E.  28,  95  A.  S.  R.  241,  63  L.R.A. 
N.  E.  844,  86  A.  S.  R.  306,  55  L.R.A.  73;  Terre  Haute  v.  Kersey,  159  Ind. 
588,  overruled  on  another  point  by  300,  64  N.  E.  469,  95  A.  S.  R.  298. 
Mathews  v.  People,  202  111.  389,  67  N.  17.  Tomlinson  v.  Indianapolis,  144 
E.  28,  95  A.  S.  R.  241,  63  L.R. A.  73;  Ind.  142,  43  N.  E.  9,  35  L.R.A.  413; 
Dodge  V.  Guidinger,  87  Neb.  349,  127  Schmidt  v.  Indianapolis,  168  Ind.  631, 
N.  W.  122, 138  A.  S.R.  494;  Delaware,  80  N.  E.  632,  120  A.  S.  R.  385,  U 
etc.,  Tel.,  etc.,  Co.'s  Petition,  224  Pa.  L».R.A.(N.S.)  787;  State  v.  Faster,  22 
St.  55,  73  Atl.  175,  132  A.  S.  R.  750;  R.  I.  163,  46  Atl.  833,  50  L.R.A.  339; 
Robinson  v.  Norfolk,  108  Va.  14,  60  S.    Laurens  v.  Anderson,  75  S.  C.  62,  55 
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And  so  au  ordinance  licensLng  or  regulating  a  particular  buaineas 
or  occupation  will  not  be  held  void  simply  because  it  provides  for 
a  fund  to  be  derived  from  license  fees.^^  While  it  is  no  objection 
to  a  tax  imposed  under  the  police  power  that  it  may  incidentally 
yield  a  revenue,  still  the  tax  cannot  be  made  so  heavy  on  a  legiti- 
mate occupation  as  to  create  a  monopoly,  or,  in  effect,  prohibit  the 
pursuit  of  the  occupation.^*  The  amount  of  the  license  fee  or  charge 
is  to  be  considered  in  determining  whether  the  exaction  is  one  for 
regulation  merely,  or  for  revenue,^  the  reason  being  that  the  amount 
of  the  fee  might  in  some  cases  be  so  large  as  to  suggest  of  itself, 
considering  the  character  of  the  business  to  which  it  was  applied, 
that  it  was  in  fact  a  tax  for  revenue.^  Where  the  power  to  license 
exists,  a  reasonable  discretion  is  vested  in  the  municipality,  but  the 
courts  have  a  right  to  look  into  ordinances  with  a  view  of  determin- 
ing whether  they  are  passed  for  the  purposes  of  revenue,  although 
sought  to  be  upheld  as  police  reguUttions ; '  and  where  the  court  can 
see  that  revenue,  and  not  regulation,  is  the  aim,  and  not  the  inci- 
dent, and  no  power  is  given  to  license  the  occupation,  the  ordinance 
is  void.'  A  legislative  enactment  under  the  police  power  cannot 
be  condemned  as  a  taxing  measure  and  out  of  harmony  with  the 
constitutional  rule  of  uniformity  in  that  regard  unless  the  fees  exacted 
are  so  clearly  excessive  that  the  legislature  could  not  reasonably 
have  had  in  contemplation  an  equivalent  for  the  mere  expense  of 
executing  the  law ;  *  and  the  presumption  is  that  under  the  exercise 
of  such  power,  the  tax  is  not  for  revenue.* 

60.  Methods  of  Regulation  Generally  under  Police  Powefk — Gen- 
erally speaking,  the  state  has  authority  to  make  extensive  and  varied 

S.  E.  136,  117  A.  S.  R.  885,  9  Ann.  19.  People  v.  Wilson,  249  HI  195, 

Cas.  1003;  Morrill  v.  State,  38  Wis.  94  N.  E.  141,  35  L.R.A(N.S.)  1074. 

428,  20  Am.  Rep,  12,  reversed  on  an-  20.  Van  Hook  v.  Selma,  70  Ala.  361, 

other  point  in  154  U.  S.  626, 14  S.  Ct.  45  Anu  Rep.  85 ;  Atkins  v.  Phillips, 

1206,  23  U.  S.  (L.  ed.)  1009.  26  Fla.  281,  8  So.  429,  10  L.R.A.  158; 

Note :  30  L.R.A.  430.  Ottumwa  v.  Zekind,  95  la.  622,  64  N. 

18.  Harder's    Fire    Proof    Storage,  W.  646,  58  A.  S.  R.  447,  29  L.RA. 
etc.,  Co.  V.  Chicago,  235  HI.  58,  85  N.  734;  Youngblood  v.  Sexton,  32  MicL 
E.  245,  14  Ann.  Cas.  536  and  note;  406,  20  Am.  Rep.  654. 
Littlefield  v.   State,  42  Neb.  223,  60  1.  Atkins  v.  Phillips,  26  FU.  281, 
N.  W.  724,  47  A.  S.  R.  697,  28  L.R.A.  8  So.  429,  10  L.R.A.  158. 
588.    But  see  contra,  Wisconsin  Tele-  2.  Wisconsin  Telephone  Co.  v.  Mil- 
phone  Co.  V.  Milwaukee,  126  Wis.  1,  waukee,  126  Wis.  1,  104  N.  W.  1009, 
104  N.  W.  1009,  110  A  S.  R.  886,  1  110  A.  S.  R.  886,  1  L.R.A.(N.S.)  58L 
L.R.A.(N.S.)    581    (holding   that   an  3.  See  supra,  par.  50,  5a 
ordinance  providing  that  the  revenue  4.  Wadhams  Oil  Co.  v.  Tracy,  141 
derived  from  the  license  shall  become  Wis.  150, 123  N.  W.  785, 18  Ann.  Cas. 
a  part  of  the  general  city  fund  must  779. 

be  regarded  as  imposing  a  license  fee  5.  Atkins  v.  Phillips,  26  Fla.  281|  8 

for   revenue   and   not   for  inspection  So.  429,  10  IaR.A  158, 
and  supervision). 
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regulations  as  to  the  time,  mode,  and  circumstances  in  and  under 
which  persons  shall  assert,  ^oy,  or  exercise  their  rights  without 
coming  in  conflict  with  any  of  those  constitutional  principles  which 
are  established  for  the  protection  of  private  rights  or  private  prop- 
erty.* And  ordinarily,  Ucenses  taken  to  carry  on  a  certain  business 
witiiin  a  city  are  taken  with  notice  that  the  city  may  impose  any 
reasonable  regulation  for  the  conduct  of  such  business  wMch  may 
be  necessary  to  peace  and  good  order.'  The  fact  that  a  municipality 
has  no  power  to  prohibit  the  pursuit  of  a  profession  by  refusing  to 
license  it  does  not  prevent  such  municipality  from  imposing  a  license 
tax  on  such  profession  when  authorized  to  do  so  as  a  police  regula- 
tion.* In  respect  of  statutory  and  charter  restrictions  on  the  power 
to  tax,  it  may  be  noted  that  they,  like  constitutional  ones,  do  not 
apply  to  license  fees  required  for  the  purpose  of  regulation.*  One 
of  the  most  effective  modes  of  regulation  is  to  declare  the  acts,  con- 
duct, business,  or  transaction  in  question  unlawful  unless  licensed, 
and  then  provide  rules  for  the  granting  or  revocation  of  such  license.^* 
A  vocation  or  business  may  of  itself  be  such  that  a  license  fee 
sufficiently  large  to  act  as  a  restraint  or  regvlation  is  properly  im- 
posed.^^  It  is  apparent  that  rules  as  to  the  regulation  of  various 
occupations  under  the  poUce  power  must  be  considered  in  the  light 
of  the  laws  of  the  particular  jurisdiction  and  with  due  regard  to 
the  nature  of  the  business  or  calling  and  its  relation  to  the  purposes 
of  this,  one  of  the  most  important  branches  of  governmental  economy 
and  control.**  The  laws  adopted  for  purposes  of  regulation  may, 
considering  the  character  of  the  business,  provide  for  a  requirement 
of  residence  as  a  condition  to  the  granting  of  a  license;**  or  the 
exclusion  of  certain  classes  of  persons,  as  for  example  minors,  from 
those  who  may  compose  the  patrons  of  a  business;  **  or  the  require- 
ment of  registration ;  **  or  they  may  make  the  granting  of  a  license 
contingent  on  a  proper  inspection ;  **  or  the  obtaining  of  permits  in 

6.  State  V.  Harrington,  68  Vt.  622,  194, 105  8.  W.  992, 16  Ann.  Cas.  1069, 
35  Atl.  515,  34  L.R.A.  100.  16  L.R.A.(N.S.)  1033. 

7.  Butte  V.  Paltrovich,  30  Mont  18,  14.  Grand  Rapids  v.  Brandy,  106 
75  Pac.  521, 104  A.  S.  R.  698.  Mich.  670,  64  N.  W.  29,  65  A.  8.  R. 

8.  Jolinson  v.  Great  Falls,  38  Mont.  472,  32  L.R. A.  116 ;  Mehlos  v.  Mil- 
369,  99  Pac.  1059,  16  Ann.  Cas,  974.  waukee,  156  Wis.  591,  146  N.  W.  882, 

9.  Note:  30  L.R.A.  424.  See  supra,  Ann.  Cas.  1915C  1102,  51  L.R.A. 
par.  11,  as  to  the  ml©  generally.  (N.S.)  1009. 

10.  Chain  Belt  Co.  v.  Milwaukee,  15.  St.  Louis  v.  Liessing,  190  Mo. 
151  Wis.  188, 138  N.  W.  621,  42  L.R.A.  464,  89  S.  W.  611,  109  A.  S.  R.  774, 
(N.S.)  899.  4  Ann.  Cas.  112,  1  L.R.A.(N.S.)  918; 

11.  Higdns  V.  Laeroiz,  119  Minn.  St.  Louis  v.  Grafeman  Dairy  Co.,  190 
145,  137  N.  W.  417,  41  L.R.A.(N.S.)  Mo.  492,  89  S.  W.  617, 1  L.R.A.(N.S.) 
737  (circus).  936  and  note. 

12.  See  generally,  CoNSTrnmoNAL  16.  Chicago,  etc..  Coal  Co.  v.  People, 
Law,  vol.  6,  p.  219.  181  111.  270,  54  N.  E.  961,  48  L.R.A. 

13.  De  Grazier  V.  Stephens,  101  Tex.  554;   State  v.   Nelson,  66  Minn.  166, 

R.  C.  L.  Vol.  XVn.— 36.        546 
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certain  cases;  *'  or  the  furnishing  of  an  indorsement  by  freeholders;  *^ 
or  the  furnishing  of  a  certificate  as  to  competency ;  ^*  or  the  giving 
of  a  bond  for  the  faithful  performance  of  the  duties  incident  to  the 
particular  business.^®  Under  certain  conditions  it  is  permissible  to 
restrict  certain  businesses  or  occupations  to  certain  areas  or  localitici^ ; 
but  care  should  be  taken  in  this  aspect  of  the  subject  that  special 
privileges  are  not  granted  or  monopolies  created.^  And  an  instance 
may  be  cited  where  the  continuance  of  a  license  privilege  may  be 
made  contingent  on  the  making  of  reports.*  Where  a  municipal 
regulation  is  adopted,  which  would  be  lawful  if  intended  for  one 
pu'rpose,  and  unlawful  if  for  another,  the  presumption  is  that  the 
purpose  was  lawful,  unless  the  contrary  clearly  appears.* 

61.  Restricting  Business  to  Definite  Areas  or  to  Certain  Hours. — 
The  validity  of  ordinances  designed  to  restrict  certain  classes  of 
business  to  defined  areas  or  to  certain  localities  generally  turns  on 
the  question  as  to  the  character  of  the  business  itself.  If  the  ordi- 
nance deals  with  an  occupation  which  is  harmless  in  itself  and  useful 
to  the  community,  laws  of  this  character  are  not  generally  favored 
and  are  deemed  to  be  in  violation  of  fundamental  rights.  And  so 
it  has  been  held  that  a  municipal  corporation  has  no  power  to  re- 
strict the  business  of  carrying  on  public  laundries  within  its  limits 
to  two  designated  blocks  unless  a  permit  is  first  obtained  from  its 
board  of  trustees,  the  ordinance  prohibiting  the  granting  of  such 
permit  without  the  written  consent  of  a  majority  of  the  owners  of 
real  property  within  the  block  in  which  it  is  proposed  to  establish 
the  business,  and  also  within  the  four  blocks  adjacent  thereto.^    Uow- 

68  N.  W.  1066,  61  A.  S.  E.  399,  34  Mathews  v.  People,  202  111.  389,  67 

L.RA.  318.  N.  E.  28,  95  A.  S.  B.  241,  63  LJEI.A, 

17.  In  re  Flaherty,  105  Cal.  558,  38  73;  Grand  Rapids  v.  Braudy,  105 
Pac.  981,  27  L.R.A.  529;  Watertown  Mich.  670,  64  N.  W.  29,  65  A  S.  R. 
V.  Mayo,  109  Mass.  315,  12  Am.  Rep.  472,  32  L.R. A.  116 ;  Portland  v.  West- 
694.  ern  Union  Tel.  Co.,  75  Ore.  37,  146 

18.  Grand  Rapids  v.  Braudy,  105  Pac.  148,  L.RA.1915D  260;  Ex  parte 
Mich.  670,  64  N.  W.  29,  55  A  S.  R.  Hawley,  22  S.  D.  23,  115  N.  W.  93, 
472,  32  L.R.A.  116.  16  L.R.A.(N.S.)  138  and  note;  State 

19.  Bronold  v.   Engler,  194  N.  Y.  v.  Harrington,  68  Vt  622,  36  Atl.  515, 
323,  87  N.  E.  427,  21  L.R.A.(N.S.)  34  L.RA.  100.     See  also  Constitu- 
176  and  note.     But  see   Schnaier  v.  tional  Law,  vol.  6,  p.  219. 
Navarre  Hotel,  etc.,  Co.,  182  N.  Y.  83,  1.  See  supra,  par.  40  et  seq. 

74  N.  E.  561,  108  A.  S.  R.  790,  70  2.  District  of  Columbia  v.  Lee,  35 

L.R.A.    722,    cited    and    reviewerl    in  A  pp.  Cas.  (D.  C.)  341,  21  Ann.  Cas. 

Bronold  v.  Engler,  supra,  as  de!.    ag  973  and  note. 

the  limits  of  the  rule.    See  infra,  par.  3.  Schmidt  v.  Indianapolis,  168  Ind. 

62,  as  to  examinations  for  determining  631,  80  N.  E.  632,  12U  A.  8.  R.  385, 

the  question  of  competency  in  certain  14  L.R.A.(N.S.)  787. 

cases.  4.  Ex 'parte  Sing  Lee,  96  Cal.  354, 

20.  Price  y.  People,  193  HL  114,  61  31  Pac.  245,  31  A  S.  R.  218  and  not€^ 
N.  E.  844,  86  A.  S.  R.  306,  55  L.RA.  24  L.R.A.  195. 

583,   overruled   on   another  point   bv 
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ever,  a  city  has  power  to  forbid  the  selling  of  meats  elsewhere  than 

at  market  houses  established  by  it,  where  its  charter  empowers  it  ta 

establish  market  houses,  designate,  control  and  regulate  market  places^ 

and  regulate  the  vending  of  meats.*     While  a  city  may  prohibit 

*  slaughtering  of  animals  in  the  city  limits,  or  may  restrict  it  to 

designated  localities  in  the  city,  and  prohibit  it  in  others,  provided 

that  in  designating  a  particular  quarter  for  this  purpose,  it  leaves 

all  persons  equally  free  both  to  slaughter  animals  in  that  quarter 

ajud  to  furnish  and  rent  the  places  where  the  animals  are  slaughtered, 

a,n  ordinance  is  unreasonable,  in  restraint  of  trade,  tends  to  create 

^    monopoly,  and  is  therefore  void,  which  limits  the  slaughtering  of 

^r^imals  for  food,  except  for  packing  purposes,  to  one  particular  lot 

land  in  the  city,  owned  by  one  firm,  and  forbids  slaughtering 

be  done  elsewhere  under  a  penalty;  and  this  notwithstanding  the 

^^^dinance  was  passed  ostensibly  as  a  sanitary  regulation,  and  the 

^J^arter  of  the  city  empowers  it  to  "regulate,  license,  restrain,  abate, 

^^Xd  prohibit"  slaughter  houses.*     It  has  been  held  that  a  statute 

^"^ohibiting  barbers  from  carrying  on  their  trade  on  Sunday  is  a 

^institutional  exercise  of  the  police  power  to  promote  the  public 

health.' 

62.  Ezamination  as  a  Condition. — ^Under  the  power  reserved  to 
the  state  to  regulate  the  relative  rights  and  duties  of  persons  within 
its  territory  it  may  lawfully  require  examinations  to  determine  the 
general  fitness  of  a  person  engaging  in  vocations  directly  connected 
with  the  public  safety  of  persons  and  property.*  Under  this  rule 
examinations  may  be  had  of  locomotive  engineers  •  or  other  employees 
of  railroads  in  the  actual  service  of  operating  trains,**  stationary 
engineers,**  steamship  engineers,  pilots,**  pharmacists,**  plumbers,** 
and  others  whose  vocations  are  vitally  related  to  the  conserving  of 
the  public  welfare  and  the  public  safety.**    If  the  statute  operates 

6.  Newson  v.  Galveston,  76  Tex.  569,  Co.,  39  Mo.  560,  41  S.  W.  244,  61  A. 

13  S.  W.  368,  7  L.R.A.  797.  S.  R.  474  and  note. 
Note:  Ann.  Cas.  1912B  510.  10.  Nashville,   etc.,   R.   Co.   v.   Ala- 

6.  Chicago  v.  Rumpflf,  45  111.  90,  92  bama,  128  U.  S.  96,  9  S.  Ct.  28,  32 
Am.  Dec.  196.  U.  S.  (L.  ed.)  352;  Louisville,  etc.,  R. 

7.  People  V.  Havnor,  149  N.  Y.  195,  Co.  v.  Baldwin,  85  Ala.  619,  5  So.  311, 
43  N.  E.  541,  52  A.  S.  R.  707,  31  7  L.R.A.  266. 

L.R.A.  689.     See  also  Sundays  akd       11.  People   v.    Founier,    175    Mich. 
Holidays.  364,  141  N.  W.  689,  Ann.  Cas.  1915A 

8.  Smith  V.  Alabama,  124  U.  S.  465,  1015  and  note. 

8  S.  Ct.  465,  31  U.  S.  (L.  ed.)  508;  12.  Note:  2  L.R.A.  680.     See  also 

Louisville,  etc.,  R.  Co.  v.  Baldwin,  85  Shipping. 

Ala.  619,  5  So.  311,  7  L.R.A.  266.  13.  See  Druos  and  Druggists,  vol. 

9.  Smith  V.  Alabama,  124  U.  S.  465,  9,  pp.  697-699. 

8  S.  a.  465,  31  U.  S.  (L.  ed.)  508;       14.  Douglas  v.  People,  225  HI.  536, 
Nashville,  etc.,  R.  Co.  v.  Alabama,  128  80  N.  E.  341,  116  A.  S.  R.  162,  8 
U.  S.  96,  9  S.  Ct.  28,  32  U.  S.  (L.  ed.)    L.R.A.(N.S.)  1116. 
352:  St.  Louis  v.  Meyrose  Lamp  Mfg.       15.  Note-  2  L.R.A.  580. 
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unequally,  in  that  it  imposes  the  burden  of  an  examination  and 
license  fee  on  certain  persons,  and  exempts  others  of  the  same  class 
pursuing  the  same  business  under  similar  circumstances,  it  is  uncon- 
stitutional and  void."  The  provision  of  a  statute  that  no  one  shall 
be  licensed  unless  he  shall  have  been  employed  in  the  business  or* 
vocation  continuously  for  a  prescribed  number  of  years  is  unreason- 
able in  that  it  makes  essential  a  particular  form  of  acquiring  skill 
and  knowledge,  and  forfeits  the  right  to  count  the  time  so  engaged 
in  that  particular  vocation  at  each  time  when  there  is  a  break  in 
the  continuity  of  the  service."  The  fact  that  some  degree  of  dis- 
cretion is  necessary  in  order  property  to  examine  the  qualifications 
of  the  applicants,  and  to  discharge  the  duties  of  examiners,  cannot 
be  esteemed  a  delegation  of  legislative  power. ^'  It  has  been  held 
that  the  legislature,  having  the  power  to  supervise  and  regulate  the 
business  of  railway  companies,  so  far  as  may  be  needful  to  the  safety 
of  passengers,  has  implied  authority  to  provide  suitable  and  efKcient 
means  of  enforcing  the  regulations,  and  impose  the  expense  on  the  com- 
panies; but  the  expense  imposed  on  any  company  must  be  restricted 
to  the  examination  of  persons  who  are  about  to  be,  or  are  at  any 
time,  actually  employed  by  it,  and  as  to  whom  examinations  are 
compulsory.*'  A  statute  providing  for  the  examination  of  the  fol- 
lowers of  a  particular  occupation,  and  for  the  granting  of  certificates 
to  follow  such  occupation,  which  shall  be  valid  throughout  the  state, 
precludes  a  city  from  requiring  the  holders  of  such  certificates  to 
pay  an  additional  license  imposed  by  ordinance.  Such  certificate 
granted  under  the  statute  is  a  license  itself." 

63.  Particular  Occupations  and  Privileges  under  Police  Power.— 
The  state,  in  the  exercise  of  its  police  power,  may  regulate  any 
occupation,  trade  or  calling  the  unrestrained  pursuit  of  which  may 
affect  the  public  health,  morals  or  welfare.^  This  principle  has  been 
applied  in  a  great  variety  of  cases,  and  accordingly  licenses  are  re- 
quired to  be  obtained  by  persons  who  deal  in  meals,  milk  and  other 
articles  of  food;*  dealers  in  injurious  or  dangerous  commodities  or 

16.  Henry  v.  Campbell,  133  Go.  882,   A.  S.  R.  474  and  note.    See  Constitd- 


Law,  vol.  6, 1 
19.  Louisville,  etc.,  R.  Co.  v.  Bald- 
n,  85  Ala.  619,  6  So.  311,  7  L.R.A. 


67  S.  E.  390,  18  Ann.  Caa.  178,  27 
L.R.A.(N.S.)  283;  State  v,  Gardner, 
58  Ohio  St.  599,  51  N.  E.  136,  65  A. 
S.  R.  785  and  note,  41  L.R.A.  689. 

17.  People  V.  Ringe,  197  N.  Y.  143, 
90  N.  E.  451,  18  Ann.  Cas.  474,  27 
L.R.A.(N.S.)   528;  Harmon  v.  State, 
66   Ohio   St.  249,  64  N.  E.   U7,  58    p.  217  et  seq. 
L.R.A.  618.  2.  See  Food,  vol.  11,  p.  1108  et  leq. 

18.  People  V.   Foomier,  175   Mich.    See  also  State  v.  McKinney,  29  Mont. 
364,  141  N.  W.  689,  Ann.  Cos.  1!)15A    37o,  74  Pac.  1095,  1  Ann.  Caa.  579. 
1015;  St.  Lonis  v.  Neyrose  Lamp  Mfg.       Note:  20  L.R.A-  725. 

Co..  139  Mo.  560,  41   S.  \V.  244,  61 
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20.  Wilkie  v.  Chica^,  188  111.  444, 

58  N.  E.  lOM,  80  A.  S.  R.  182. 

e  Constitutional  Law,  vol.  6, 
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articles  such  as  cigarettes,*  firearms,^  petroleum  products  and  other 
inflammable  and  explosive  articles,*  or  drugs;  *  persons  engaged  in 
pool  selling;'  loan  brokers;*  junk  dealers  ;•  barbers;  *•  scaven- 
gers;** electricians;"  architects;'**  bankers;**  auctioneers;**  em- 
ployment agents;  *•  persons  engaged  in  the  operation  of  railways;  *' 
transient  merchants;  **  canvassers;  *•  hackmen;  '^  the  owners  of  mar- 
ket wagons,*  and  others  who  use  the  streets  by  the  operation  of 

8.  Qundling  v.  Chicago,  176  HI.  340,  16.  Minneota  v.  Martin,  124  Minn. 

52  N.  B.  44,  48  L.R.A.  230;  Hodge  v.  498,  146  N.  W.  383,  Ann.  Caa.  1915B 

Muscatine  County,  121  la.  482,  96  N.  812,  51  L.R.A.(N.S.)  40. 

W.  968,  104  A.  S.  R.  304,  67  L.R.A.  Note:  20  L.R.A.  724. 

634,  affirmed  in  196  XJ.  S.  276,  25  S,  bee  Auotions,  vol.  2,  p.  1119. 

a  237,  49  U.  S.  (L.  ed.)  477.  16.  Mathews  v.  People,  202  111.  389, 

1  State  y.  Borgoyne,  7  Lea  (Tenn.)  67  N.   B.   28,  95  A.   S.  R.  241,  63 

173,  40  Am.  Rep.  60.  L.R.A.  73. 

6.  Wadhams  Oil  Co.  ▼.  Tracy,  141  17.  McDonald  v.  State,  81  Ala.  279, 

Wis.  150,  123  N.  W.  785,  18  Ann.  2  So.  829,  60  Am.  R^p.  158 ;  St.  Louis 

Cas.   779   and   note.      See    also    Ex-  v.  St.  Louis  R.  Co.,  89  Mo.  44, 1  S.  W. 

piiOsiONS  AKD  Explosives,  vol.  11,  p.  305,  58  Am.  Rep.  82;  Frankford,  etc., 

654.  Pass.,  etc.,  R.  Co.  v.  Philadelphia,  58 

6.  See  Dbuos  axd  Dbuogists,  vol  Pa.  St.  119,  98  Am.  Dec.  242.  See  also 
9,  p.  697.  Railroads  ;  Stbeett  Railways. 

7.  Palmer  v.  State,  88  Tenn.  553,  13  18.  People  v.  Jenkins,  202  N.  Y. 
S.  W.  233,  8  L.R.A.  280.  See  also  53,  94  N.  E.  1065,  35  L.R.A.(N.S.) 
GASONa,  vd.  12,  p.  720.  1079 ;  State  v.  Harrington,  68  Vt.  622, 

8.  Banning  v.  Cineinnati,  81  Ohio  35  Atl.  515,  34  L.R.A.  100;  State  v. 
St.  142,  90  N.  E.  125,  25  L.R.A.(N.S.)  Foster,  22  R.  L  163,  46  Atl.  833,  50 
686  and  note.  L.R.A.  339. 

9.  Grand  Rapids  v.  Braudy,  105  19.  Titusville  v.  Brennan,  143  Pa. 
Mich.  670,  64  N.  W.  29,  55  A.  S.  R.  St  642,  22  Atl.  893,  24  A.  S.  R.  580, 
472,  32  L.R.A.  116.  14  L.R.A.  100,  reversed  in  153  U.  S. 

Note:  24  L.R.A.(N.S.)  1168,  1172.  289,  14  S.  Gt.  829,  38  U.  S.  (L.  ed.) 

10.  State  V.  Zeno,  79  Minn.  80,  81  719,  on  the  ground  that  the  imposition 
N.  W.  748,  79  A.  S.  R.  422,  48  L.R.A.  of  the  license  fee  was  an  exercise  of 
88 ;  State  v.  Briggs,  45  Ore.  366,  77  the  taxing  power  and  not  of  the  police 
Pac  750,  78  Pac  361,  2  Ann.  Cas.  power. 

424  and  note.  20.  Com.     v.     Stoddeer,    2     Gush. 

U.  State  V.  Orr,  68  Conn.  101,  35  (Mass.)    562,  48  Am.  Deo.  679:   St. 

Atl.  770,  34  L.R.A.  279 ;  State  v.  Mc-  Paul  v.  Smith,  27  Minn.  364,  7  N.  W. 

Mahon,  69  Minn.  265,  72  N.  W.  79,  734,  38  Am.  Rep.  296 ;  State  v.  Robin- 

38  L.RA.  675.  son,  42  Minn.  107,  43  N.  W.  833,  6 

12.  Ex  parte  Cramer,  62  Tez.  Crim.  L.R.A.  339;  Jackson  v.  Newman,  59 
11,  136  S.  W.  61,  Ann.  Cas.  1913C  Miss.  385,  42  Am.  Rep.  367 ;  Ex  parte 
588,  36  L.R.A.(N.S.)  78  and  note.  Gregory,  20  Tex.  App.  210,  54  Am. 

13.  Elafter  v.  State  Board  of  Archi-  Rep.  516. 

tect  Examiners,  259  111.   15,  102   N.  Notes :  129  A.  S.  R.  284  et  seq. ;  20 

B.  193,  Ann.   Cas.  1914B  1221  and  L.R.A.  724. 

note,    46    L.R.A.(N.S.)     532.       See  1.  In  re  Flaherty,  105  Cal.  558,  38 

AECHiTBCfTS,  voL  2,  D.  399.  Pac.  981,  27  KR. A.  529 ;  Chicago  v. 

14.  Engd  V.  O'AlaUey,  219  U.  S.  CoUins,  176  lU.  446,  51  N.  E.  907,  67 
128,  31  S.  Ct.  190,  55  U.  S.  (L.  ed.)  A.  S.  R.  224,  49  L.R.A.  408  (holding 
128.  See  also  Banks,  vol.  3,  p.  378  that  the  power  to  regulate  the  use  of 
et  seq.  streets  does  not  authorize  the  exaction 
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various  typea  of  vehicles*  Within  the  range  of  police  power  may 
be  enumerated  also  those  vocations  and  acts  which  are  hkely  to 
develop  into  nuisances,  such  as  the  keeping  of  dogs,'  the  operating 
of  chemical  factories  and  slaughter  houses,*  and  the  keeping  of  sta- 
bles.' In  addition  to  the  foregoing*  enumeration,  reference  may  be 
made  to  various  other  occupations  subject  to  regulation  under  the 
police  power  which  are  considered  in  other  parts  of  this  work.*  It 
seems  quite  obvious  that  the  business  of  plumbing  directly  afEects 
the  public  health,  so  that  plumbers  may  properly  be  subjected  to 
r^:ulation  under  the  police  power,  and  it  is  so  held  by  a  very  decided 
preponderance  of  authority,^  though  in  a  recent  case  the  court  took 
the  view  that  plumbing  is  one  of  the  ordinary  mechanical  occupa- 
tions which  any  person  has  the  right  to  pursue  without  interference 
■  under  the  guise  of  an  exercise  of  the  police  power.*  Such  a  license 
law,  however,  must  actually  relate  to  the  public  health  in  order  to 
give  it  validity  as  a  sanitary  mea.Hure,  and  it  will  not  be  sustained 
if  it  discriminates  between  individuals  and  corporations  or  partner-- 
ships;  •  or  if  it  is  monopolistic  in  its  purpose  or  tendency,  as  where 
it  enables  employing  plumbers  to  control  Ihe  right  to  engage  in 
the  plumbing  trade;  "*  or  if  it  is  otherwise  unreasonable  and  oppres- 
sive, as  where  every  member  of  a  firm  of  plumbers  is  requii-ed  to 
obtain  a  license,  regardless  of  the  duties  which  each  is  required  to 

of  a  license  fee  for  their  use  by  ptivftte  Markets;  Psddlbrs;  Phtsiciams  and 

vehicles);   Tomlinson  v.  Indianapolis,  Subjobons;     Theaters,    Shows    and 

144  Ind.  142,  43  N.  E.  9,  35  L.R.A.  413  Public  Rbsohtb;  WarbhouSes. 
and  note.  7.  Douglas  v.  People,  225  El.  536, 

2.  Chicago  V.  Morrell,  347  TU.  383,  80  N.  E.  341,  118  A.  S.  B.  162,  b 
93  N.  E.  295,  139  A.  S.  R.  340;  Com.  L.R.A.(N.S.)  1116  and  note;  Singer 
V.  Boyd,  188  Mass.  79,  74  N.  E.  255,  v.  State,  72  Md.  464,  19  Atl.  1044,  8 
108  A.  S.  R.  464;  Applewold  V.  Dosch,  L.R.A.  651;  Com.  v.  BeauHeu,  213 
239  Pa.  St.  479,  86  AU.  1070,  Ann.  Mass.  138,  99  N.  E.  955,  Ana.  Gas. 
Chs-  1914D  481.  1913E  1080  and  note;  People  v.  Citv 

Note:  129  A.  S,  R.  285.  Prison,  144  N.  T.  529,  39  N.  E.  68C, 

3.  See  Anrials,  vd.  1,  pp.  1127-  27  L.R.A.  718;  State  v.  Gardner,  58 
1129.  Ohio  St.  599,  51  N.  B.  136,  65  A.  S. 

4.  Cutsinger    v.    Atlanta,    142    Ga.  R.  785,  41  L.R.A.  689. 

553,  83  S.  E.  263,  Ann.  Cas.  1916C  Notes:  129  A.  S.  R.  271;  20  L.B.A. 

280,   L.R.A.1915B    1097    (stating   the  724. 

rule  to  this  effect).  8.  State  v.  Smith,  42  Wash.  237,  84 

5.  City  of  Newion  v.  Joyce,  166  Pac.  851,  114  A.  S.  R.  114,  7  Ann. 
Mass.  83,  44  N.  E.  116,  55  A.  S.  R.  Cas.  577  and  note,  5  L.R.A.(N.S.) 
385.  674  and  note. 

6.  See  such  titles  as  Attorneys  at  9.  State  v.  Gardner,  58  Ohio  St.  599, 
Law,  vol.  2,  p.  942;  BROK>:ns,  vol.  4,  51  N,  E.  136,  65  A.  S.  B.  785  and 
p.   245;    Disorderly  Hou.'.ics,  vol.   9,  note,  41  L.R.A.  689. 

p.  220;  Fish  an[>  Fisheries,  vol.  11,       10.  See  dissenting  opinion  of  Peck- 
p.  1049;  Game  Laws,  vol.  12,  p.  701;    ham,  J.,  in  People  v.  City  Prison,  144 
Innkeepers,  vol.  14,  p.  495;  Intox-   N.  Y.  529,  39  N.  E.  686,  27  L.R.A. 
lOATiNO    Liquors,    vol.    15,    p.    284;    718. 
Livert  Stable  Keeper.*,  post,  par.  14; 
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perforrx:^  in  the  transaction  of  the  firm  business.**  The  business  of 
undeJT'tsLldng  is  also  one  for  which  a  license  may  be  required  under 
the  police  power,  though  a  knowledge  of  embalming  cannot  consti- 
tutioxzi-fiLlly  be  required  as  a  prerequisite  to  the  granting  of  an  under- 
taker's   license.** 

64*  Trades  and  Occttpations  Not  under  Police  Power. — ^Under  the 
coiapxreliensive  guaranty  embodied  in  the  word  "liberty/'  in  its  broad 
sense  9  £i£  understood  in  this  country,  and  explained  in  a  preceding 
paragxra^ph,**  the  common  business  and  callings  of  life,  the  ordinary 
trades  stud  pursuits,  which  are  innocent  in  themselves,  and  have  been 
follo'wo<3  in  all  communities  from  time  immemorial,  must  be  free 
to  all  persons  alike,  and  on  the  same  terms.**  Under  this  general 
priooij>le,  laws  or  ordinances  cannot  be  sustained  under  the  police 
poweir  ijvhich  seek  to  exact  license  fees  or  impose  regulations  on  useful 
trades  ot  vocations  exercisable  of  common  right,  such  as  that  of  horse- 
shoers  ;  ^*  laundrymen ;  *•  conductors  of  private  dancing  schools;*^ 
persojois  engaged  in  the  department  store  business ;  *®  and  persons 
®^g^S^<3  in  the  business  of  issuing  and  redeeming  trading  stamps.*' 
Emi^x-^unt  agents,  that  is,  persons  employing  laborers  to  serve  in 
anothiox-  state,  are  also  said  to  pursue  a  common  occupation  which  is 
not  w^itiHin  the  police  power,^®  though  there  is  authority  to  the 
contra-"»--«j'  1 


65. 

statut 

pOWfti* 

was 


IX.  Void  Statutes 

Statutes  Void  in  Part. — It  is  a  rule  of  construction  where  license 
are  valid  in  part  and  on  account  of  excess  of  the  legislative 

"void  in  part  to  separate  them,  disregarding  the  part  which 
ond  the  power  of  the  legislature  to  enact,  and  preserving  only 


11. 

Co., 
A.  S. 

12 
Atl. 
note, 
Board 
N.  E.    f 
(N.S. ) 
197  NT. 
Cas. 
528. 

13. 

14. 
Co., 

A.  S- 
15. 
62  11. 


linaier  v.  Navarre  Hotel,  etc.,  and  note. 

N.  Y.  83,  74  N.  E.  561,  108  16.  Ex  parte  Sing  Lee,  96  Cal.  354, 

-  ^  790,  70  L.R. A.  722.  31  Pac.  245,  31  A.  S.  R.  218,  24  L.R.A. 

ate  V.  Rice,  115  Md.  317,  80  195. 

,  Ann.  Cas.  1913A  1247  and  17.  People  v.  Wilber,  198  N.  Y.  1, 

L.R.A.(N.S.)  344;  Wyetb  v.  90  N.  E.  1140,  19  Ann.  Cas.  626,  27 

f  Health,  200  Mass.  474,  86  L.R.A.(N.S.)  357. 

5, 128  A.  S.  R.  439,  23  L.R.A.  18.  State  v.  Ashbrook,  154  Mo.  375, 

47  and  note;  People  v.  Ringe,  55  S.  W.  627,  77  A.  S.  R.  765,  48 

.  143,  90  N.  E.  451,  18  Ann.  L.R.A.  265. 

and  note,  27  L.R.A.(N.S.)  19.  Sperry,  etc.,  Co.  v.  Melton,  69 

W.  Va.  124,  71  S.  E.  19,  34  L.R.A. 

^26  supra,  par.  29.  (N.S.)   433.     See  generally,  Trading 

<3hnaier  v.  Navarre  Hotel,  etc..  Stamps. 

N.  Y.  83,  74  N.  E.  561,  108  20.  Joseph  y.  Randolph,  71  Ala.  499, 

.  790,  70  L.R.A.  722.  46  Am.  Rep.  347. 

cssette  V.  People,  193  111.  334,  1.  State  v.  Hunt,  129  N.  C.  686,  40 

.    ,  ^       ^.  215,  56  L.R.A.  558;  In  re  S.  E.  216,  85  A.  S.  R.  758,  overruling 

fni    A^^»  36  Wash.  308,  78  Pac.  900,  State  v.  Moore,  113  N.  C.  697,  18  S. 

\m  A  ^     g    j^    ggg,  1  Ann.  Cas.  927  E.  342,  22  L.R.A.  472. 
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the  part  which  was  within  the  legislative  power.'  That  a  portion 
of  an  ordinance  ia  invalid  and  must  fall  does  not  necessarily  render 
the  entire  ordinance  void,  or  invalidate  wholly  independent  provi- 
sions.' But  a  statute  must  be  held  wholly  void  if  it  is  not  poadble 
for  the  courts  to  separate  Uie  void  from  the  valid  provisiom  or  to 
know  what  the  legislature  would  have  done  in  regard  to  such  valid 
provisions  if  they  had  known  that  the  discrimination  or  othm-  defective 
provision  was  unconstitutional.*  Illustrating  the  application  of  the 
principle  stated,  it  has  been  held  that  the  invalidity  of  &  penal 
proviaon  for  the  enforcement  of  an  ordinance  imposing  an  occu- 
pation or  license  tax  does  not  invalidate  iis  valid  parts  when  such  parts 
form  a  complete  ordinance,  and  are  not  dependent  on  the  void  portion.* 
66.  Recovery  Back  of  License  Fees  Illegally  Exacted. — It  is  a 
general  rule  that  a  license  tax  exacted  by  a  municipality  for  the  privi- 
lege of  following  a  vocation  or  conducting  a  businees,  if  voluntarily 
paid,  cannot  be  recovered  back  on  the  ground  of  the  illegality  of  the 
tax.  If  there  is  no  coercion,  no  mistake  of  facts,  but  only  ignorance 
of  the  law,  the  case  falls  within  the  rule  of  voluntary  payments.* 
Under  this  rule  the  illegality  of  the  demand  paid  constitutes  of  itself 
no  ground  for  relief,  but  there  must  be,  in  addition,  some  compulsion 
or  coercion  attending  its  assertion  which  controls  the  conduct  of  the 
party  making  the  payment'  That  a  mere  protest  is  made  is  held 
insuiUcient  under  the  general  rule  to  render  involuntary  a  payment 


2.  Kx  parte  Byles,  93  Ark.  612,  126 
S.  W.  94,  37  L.B.A.(N.8.)  774.  See 
also  CONSTITOTIOKAL  Liw,  vol.  6,  p. 
121  et  seq. 

3.  Southwestern  Oil  Co.  v.  Texas, 
217  V.  8.  114,  30  S.  Ct.  496,  54  U.  S. 
(L.  ed.)  688;  Ft.  Smith  t.  Scru^a, 
70  Ark.  549,  69  S.  W.  679,  91  A.  S.  R. 
100,  58  L.B.A.  921  >,  Ex  parte  Haskell, 
112  Cal.  412,  44  Pac  725,  32  L.R.A. 
527;  St.  Loub  v.  Grflfeman  Dairy  Co., 
190  Mo.  492,  89  S.  W.  617,  1  L.R.A. 
(N.S.)  936;  Magneau  v.  Fremont,  30 
Xeb,  843.  47  N.  W,  280,  27  A.  S.  R. 
436,  9  L.R.A.  786,  overruled  on  anoth- 
er point  by  Eosenbloom  v.  State,  64 
Neb.  342,  89  N.  W.  1053,  57  L.R.A. 
ii22;  Com.  v.  ClaA,  195  Pa.  St  634, 
46  AU.  286,  86  A.  S.  B.  694,  57  L.R^. 
.^8. 

4.  Barrett  v.  New  York,  232  U.  S. 
14.  34  S.  Ct.  203,  58  U.  S.  (L.  ed.) 
■im;  Com.  V.  Hana,  195  Mass.  262,  81 
N.  E.  149,  122  A.  S.  R.  251,  11  Ann. 
Cas.  514,  11  L.R.A.(N.S.)  799. 

5.  Magneau    v.    FVemont,    30    Neb, 


843,  47  N.  W.  280,  27  A  8.  R.  436, 
9  L.R.A.  786,  overruled  on  anothei 
point  by  Rosenbloom  v.  State,  64  Neb 
342,  89  N.  W.  1033,  57  L.R.A.  922. 

6.  Brumagim  v.  TiUinghast,  18  Cal. 
265,  79  Am.  Dec.  176  and  note;  Shep- 
perid  V.  Sumpter  County,  59  Ga.  oSo, 
27  Am.  Rep.  394;  ligonier  v.  Acker- 
man,  46  Ind.  552,  15  Am.  Rep.  323; 
Claflin  V.  McDonough,  33  Mo.  412,  84 
Am.  Dec  54;  Camden  T.  Gh«en,  54  N. 
J.  L.  591,  25  Atl.  357,  33  A.  8.  K. 
686  and  note;  Robinson  v.  Charleston, 
2  Rich.  L.  {S.  C.)  317,  45  Am.  Dec 
739  and  note;  Phoebus  v.  Manhattan 
Social  Club,  105  Vo.  144,  52  S.  E.  839, 
8  Ann.  Cas.  667;  Noyea  v.  State,  46 
Wis.  350,  1  N.  W.  1,  32  Am.  Rep. 
710. 

Note:  94  A.  3.  R.  437  et  seq. 
See  also  Intoxicatino  Lhjdohs,  vol. 
15,  p.  315.     And  aee  generally,  Pat- 

UENT. 

7.  Brumagim  v.  Tillinghast,  18  Col 
265,  70  Am.  Dec.  176  and  note. 
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of  an  illegal  tax,^  for,  in  addition  to  a  protest,  to  entitle  a  person 
to  recover  back  money  so  paid  it  must  have  been  exacted  under  a 
threat  of  prosecution  or  other  coercion.*  Following  the  general  rule, 
though  payment  is  made  under  protest,  it  is  not  to  be  deemed  com- 
pulsory where  the  only  means  of  enforcing  the  penalty  of  fine  and 
imprisonment  is  by  an  ordinary  judicial  proceeding,  giving  the 
party  opportunity  to  make  his  defense.*^  Many  jurisdictions  refuse 
to  follow  the  more  general  rule  into  its  labyrinth  of  rigid  and  often 
unjust  technicalities.  And  so  it  has  been  asserted  that  where  a  city 
council  exceeds  its  authority  in  making  a  tax  assessment,  and  demands 
and  receives  more  than  the  charter  permits,  which  was  paid  under 
pressure  of  the  summary  remedies  prescribed  for  collection,  and  of 
a  heavy  penalty  for  nonpayment,  it  is  against  good  conscience  to 
retain  the  money,  and  an  action  will  lie  to  recover  it  back.**  Simi- 
larly, a  rule  is  declared  that  when  a  tax  has  been  paid  under  pro- 
test, and  such  tax  is  illegal,  the  taxpayer  may  recover  it  by  action ;  *^ 
and  in  a  number  of  jurisdictions  this  right  is  given  by  statute.** 
A  rule  is  stated  to  the  effect  that  if  at  the  time  the  demand  is  made 
the  collector  is  armed  with  authority  of  law  to  seize  the  goods  or 
arrest  the  party  if  the  tax  is  not  paid,  and  the  party  objects  to  its 
collection  because  of  its  illegality,  but  pays  to  prevent  a  seizure  of 
his  goods  or  the'  arrest  of  his  person,  the  payment  is  compulsory 
and  may  be  recovered  back.  But,  even  under  this  rule,  if  no  duress 
of  person  or  of  property  was  threatened,  and  the  payments  were 
voluntarily  made,  the  complainant  is  not  entitled  to  recover.**  The 
legality  of  a  city  ordinance  requiring  payment  of  money  for  licenses, 
and  imposing  a  heavy  penalty  for  a  violation,  may  be  tested  by  the 
party  making  payment,  in  an  action  to  recover  back  the  money.** 
But  it  would  be  most  mischievous  to  bring  an  action  to  recover  back 
money  so  paid,  after  it  has  been  expended  on  the  assumption  that 
it  was  lawfully  acquired,  and  particularly  after  the  payment  of  it 
may  have  been  acquiesced  in  for  a  long  period  of  time.**  Of  course 
where  the  tax  is  not  illegal  or  unauthorized!  it  is  a  matter  of  no 

8.  Claflin   ▼.   McDonoagh,   33   Mo.       12.  Leonard  v.  Reed,  46  Colo.  807, 
412,  84  Am.  Dec.  54;  Phoebus  v.  Man-  104  Pac.  410,  133  A.  S.  E.  77. 
hattan  Social  Club,  105  Va.  144,  52       Note:  22  L.R.A.(N^.)  862. 

S.  E.  839,  8  Ann.  Cas.  667.  See  Taxation. 

9.  Ldgonier  v.    Ackerman,   46   Ind.       13.  Shelton  v.  Piatt,  139  U.  8.  591, 
552,  15  Am.  Rep.  323.  U  S.  Ct.  646,  35  U.  S.  (I*  cd.)  273. 

10.  Note :  45  Am.  Dec.  166.  Note :  8  Ann.  Cas.  670. 

11.  H&rrodsburg  v.  Renfro,   (Ky.)       14.  Jackson   y.   Newman,   50   Miss. 
58  S.  W.  795,  51  L.R.A.  897 ;  MarshaU   385,  42  Am.  Rep.  367. 

▼.  Snediker,  25  Tex.  460,  78  Am.  Dec.       15.  Marshall  v.   Snediker,  25  Tex. 
534  and  note;  HoeflingT.  San  Antonio,  460,  78  Am.  Deo.  534.    See  also  Ih- 
85  Tex.  228,  20  S.  W.  85,  16  L^Jl.  toxicating  Liquobs,  vol.  15,  p.  315. 
608.  16.  Robinson  v.  Charleston,  2  Rieh. 

Note:  94  A.  S.  R.  437.  L.  (S.  C.)  317,  46  Am.  Dec  739. 

553 


5  67 


LICENSES 


17  B.  C.  L. 


consequence  as  to  whether  payment  is  voluntarily  or  involuntarily 
made,  since  under  such  conditions  it  may  not  be  recovered  back.<' 
It  has  been  held  that  if  a  tax  collector  cauaes  an  execution  for  taxes 
to  be  issued  against  one  not  engaged  in  the  business  on  which  the 
tax  in  question  has  been  imposed^  and,  through  a  levy  by  the  sheriff, 
coerces  the  payment  of  such  tax,  recovery  may  be  bad  against  him.** 

X.  Revocatiom  of  License 

67.  In  GeneraL — From  the  fact  that  a  legal  license  confers  no 
right  or  estate  or  vested  interest,  it  would  seem  to  follow  that  it  ia 
at  all  times  revocable  at  llie  pleasure  of  the  authority  from  which 
it  emanates;  and  hence  it  is  a  general  rule  tht^t  the  grant  of  s  privi- 
lege license  being  a  governmental  power  may  be  withdrawn  at  the 
discretion  of  the  legislature,'*  or  the  municipality  to  which  its  author- 
ity is  delegated,*  A  licensee  takes  his  license  subject  to  such  con- 
ditions as  the  legislature  sees  fit  to  impose;  and  one  of  the  conditions 
is  that  it  may  be  revoked  by  a  municipality  at  its  pleasure,'  or,  as 
the  laws  may  provide,  for  cause.'  And  the  legislature  may  pass  a 
law  that  may  in  the  future  interfere  with  rights  that  once  existed 
under  a  license  tliat  has  expired  before  the  law  goes  into  effect*  A 
municipality  is  not  necessarily  limited  in  its  powers  because  of  the 
fact  that  a  licensee  has  incurred  expense  in  erecting  buildings  or 
other  Ftnictures  for  operating  his  business;'  although  it  has  been 
held  that  an  ordinance  forbidding  the  maintenance  of  a  slaughter 
house  within  the  limits  of  a  city  cannot  be  enforced  against  one 
who  is  operating  under  a  license  granted  by  an  ordinance  which 
remains  in  force  and  unrepealed*  Generally,  an  applicant  for  a 
license  incident  to  a  legitimate  enjoyment  of  property  is  entitled  to 
know  the  full  measure  of  immunity  that  can  be  granted  to  him 
before  making  the  expenditure  of  money  Teqnired  to  carry  out  his 
purpose.    Under  tlie  laws  that  relate  to  the  subject  of  such  a  license, 

17.  Americati  Exp.  Co.  V.  St.  Joseph,  894  and  note;   Hutchius  v.  Durbam, 
66  Mo.  657,  27  Am.  Rep.  332.  ■  118  N.  C.  457,  24  S.  E.  723,  32  L.K.A. 

18.  Stewart  v.  Atlanta  Beef  Co.,  fl3  706;  State  v.  Milwaukee,  140  Wis.  33, 
Ga.  12,  18  S.  E.  931,  41  A.  S.  R.  119.  121  N.  W.  658,  133  A.  S.  B.  1000. 

19.  Doyle  v.   Continental   Ins.   Co.,  2.  ChUd  v.  Bemus,  17  B.  1.  230,  21 
94  U.  S.  535,  24  U.  S.  (L.  ed.)  148;  Atl.  539,  12  UR.A.  i 


Wallace  v.  Reno,  27  Nev.  71,  73  Pac. 
528,  103  A.  S.  R.  747,  63  L.R.A.  3o7; 
State  V.  Burgoyne,  7  Lea  (Tenn.)  173, 
40  Am.  Rep.  60.  See  supra,  par.  2,  a^ 
to  license  not  creatiug  any  vested  in- 
terest. 

1.  Hibbard  T.  Chicago,  173  III.  91, 
50  N.  E.  256,  40  L.R.A.  621;  People 
V.  New  York  Health  Dept.,  189  N.  Y. 


167,  82  N.   E.  187,  13  L.R.A.(N.S.)    (N.S.)  2V9. 


3.  See  infra,  par.  68,  as  to  irroun'la 

of    rLn,-,-Elii,.„. 

4.  State  V.  Burgoyn«,  7  Lea  (Tenn.) 

173,  40  Am.  Rep.  60. 

6.  DoHi;l;isa  v.  Greenville,  92  S.  C. 
374,  75  S.   E.   687,  49  L.R.A.(N.S  ) 

'jr)8. 

6.  Zimraennan    v.    Grilzmscher,    53 
.  20ti,  m  Pac.  875, 1135,  21  L.B.A. 
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he  has  a  right  to  infer  that  he  can  safely  act,  with  the  assurance  that, 
90  long  as  he  complies  with  the  requirements  under  which  it  is 
proposed  to  grant  the  privilege,  he  has  a  constitutional  claim  to  pro- 
tection, until  the  legislature  further  restricts,  or  entirely  abolishes, 
the  right  bestowed.  As  a  rule  therefore,  under  statutes  regulating 
the  conduct  of  certain  kinds  of  employment  or  of  business  which 
require  the  protection  of  a  license  before  they  can  be  lawfully  prose- 
cuted, the  penalty  of  forfeiture  is  dealt  with  either  by  conferring  on 
the  licensing  board  or  some  other  tribunal  express  authority  to  revoke 
or  else  a  general  power  is  delegated,  under  which  such  a  clause  may 
be  inserted  in  the  license  itself.'  From  the  nature  of  a  license,  and 
because  of  the  fact  that  a  municipality  cannot  confer  irrevocable 
rights  thereunder,  it  is  apparent  that  ordinarily  no  estoppel  can  be 
based  on  a  mere  resolution  or  order  of  a  city  council  for  the  revocation 
of  a  license.* 

68.  Causes  for  Revocation. — ^The  power  of  the  state  to  cancel  a 
license  necessarily  includas  the  power  to  determine  for  what  causes 
and  in  what  manner  the  revocation  shall  be  made;  and  since  the 
right  of  exclusion  belongs  to  the  state,  the  means  by  which  it  accom- 
plishes that, result  are  not  the  subject  of  judicial  inquiry.*  In  gen- 
eral the  action  of  a  board  or  officer  in  revoking  a  license  must  not 
be  arbitrary.  It  must  be  for  cause,  only,  and  based  on  specific 
charges  made  and  evidence  submitted ;  ^^  and  where  a  statute  or  ordi- 
nance authorizes  the  revocation  of  a  license  for  causes  enumerated, 
such  license  cannot  be  revoked  on  any  ground  other  than  the  causes 
specified.  On  the  other  hand,  a  revocation  or  forfeiture  of  license 
or  privilege  may  be  enforced  for  any  causes  specified  in  the  grant 
of  authority.**  It  is  evident,  however,  that  where  the  statute  gives 
an  officer  power  to  revoke  licenses  for  certain  causes  this  does  not 
deny  the  licensee  access  to  the  courts  for  any  injury  done  him  by 
the  revocation  in  his  person,  property,  or  reputation,  in  violation 
of  the  state  constitution.**  Where  a  statute  authorizes  a  board  to 
revoke  a  license  for  misconduct  likely  to  deceive  or  defraud  the 
public,  it  should  fix  a  standard  by  which  such  fact  may  be  deter- 
mined.**    Licenses  from  the  public  are  in  all  cases  granted  under 

7.  Lowell  V.  ArchambauJt,  189  Mass.   olis,  131  Minn.  195,  154  N.  W.  964, 
70,  75  N.  E.  65,  1  L.R.A.(N.S.)  486,   L.R.A.1916C  224. 

and  note.  11.  Wheeling,  etc.,  R.  Co.  v.  Tria- 

8.  Hibbard  v.  Chicago,  173  111.  91,  delphia,  58  W.  Va.  487,  52  S.  E.  499, 
50  N.  E.  256,  40  L.R.A.  621.  4  L.R.A.(N.S.)  321. 

9.  Doyle  v.  Continental  Ins.  Co.,  94  12.  Stone  v.  Pritts,  169  Ind.  361,  82 
U.  S.  535,  24  U.  S.  (L  ed.)  148.  N.  E.  792,  14  Ann.  Cas.  295  and  note, 

10.  Klafter  v.  State  Board  of  Archi-   15  L.R.A.(N.S.)  1147. 

tect  Examiners,  259  111.  15,  102  N.  E.       13.  Mathews  v.  Mnrphy,  (Ky.)   69 
193,  46  L.R.A.(N.S.)  532,  Ann.  Cas.    S.  W.  785,  54  L.R.A.  415. 
I914B  1221;  Bainbridge  v.  Minneap- 
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statutory  en&ctmente  or  mimicipal  ordioaDces.  And,  where  these  pro- 
vide a  method  of  revocation,  that  method  must  be  followed.  If  notice 
and  a  hearing  are  provided  for,  a  revocation  without  these  is  a 
nullity.  If  it  is  expressly  provided  that  no  notice  is  necessary,  the 
licensee  cannot  claim  it  of  right.  Where  the  enactment  is  silent  as 
to  notice  or  hearing  on  revocation,  the  necessity  of  whether  it  should 
be  given  must  be  determined  from  the  character  of  the  case  and  the 
local  practice.'*  Where  there  is  reason  to  beheve  that  a  business  is 
a  nuisance,  a  menace  to  public  health,  or  detrimental  to  peace  or 
morals,  a  license  of  such  business  may  be  revoked  even  before  the 
expiration  of  the  time  for  which  it  has  been  granted,  and  without 
notice  to  the  licensee,  provided  only  that  statutory  authority  and 
conditions  he  pursued." 

69,  Authority  to  Revoke. — The  general  rule  is  that  the  power  of 
a  municipality  to  revoke  licenses  to  carry  on  a  business  may  arise 
either  from  express  grant,  or  from  the  power  to  regulate  and  control. 
It  will  not  be  implied  from  a  mere  delegation  of  the  power  to  license; 
and  where  conferred,  it  cannot  be  exercised  in  an  unreasonable  or 
arbitrai-y  manner,  or  for  any  purpose  other  than  the  protection  of 
public  health,  safety,  morals  or  welfare,**  There  is  no  delegation 
of  power  in  conferring  on  a  state  board  authority  to  revoke  a  license 
for  gross  incompetency  or  recklessness.''  Neither  is  the  granting 
or  revocation  of  is.  license  by  a  state*board  an  exercise  of  judicial  power, 
as  that  term  is  understood  in  reference  to  the  distribution  of  the  powers 
of  government.*"  A  license  is  not  revoked  as  a  punishment,  hut  in 
the  exercise  of  the  state's  discretion,  under  its  police  power,  as  to 
whether  the  person  holding  the  license  is  properly  qualified  to  con- 
tinue in  his  profession,"  Where  the  prescribed  administrative  pro- 
cedure is  followed,  the  action  of  the  revoking  board  is  ordinarily 

14.  People    V,    New    York    Hetdth  193,  Ann.  Cas.  1914B  1221,  46  L.R.A. 

Dept.,  18S)  N.  Y.  187,  82  N.  E.  187,  13  (N.S.)  532. 

L.R.A.(N.S.)  894  and  note.  18.  Klafter  v.  State  Board  ot  Archi- 

16,  Wallace  v.  Reno,  27  Nev.  71,  73  toct   Examinera,  259   lU.  15,   102  N. 

Pao.  528,  103  A.  S.  R,  747,  63  UR.A.  E.    193,   Ann.    Cas.    1914B    1221,   46 

337:  Child  v.  BemuB,  17  R.  I.  230,  21  L-RA,(N,S,)  532;  Stone  v.  Fritts,  168 

AU.  539,  12  L.R.A.  57;  State  v.  Mil-  1°^.  361,  82  N    E    7^,  14  Ann.  C«. 

waukec,  UO  Wis.  38,  121  N.  W.  658,  ^l'  p  ^o"t  L  i  Ai  o  ^    <.«< 

133  A.  S.  R.  1060.  Note:  13  L.R.A  (N.SO    884. 

16.  Peginis  V,  Atlanta,  132  Qa.  302,  „  ^fsa^i^l' rt'sT^'^S  u"?'  n^J< 
63  S.  E^857,  35  L.B.A^(N^.)  716  and  foOsTsSf  M^ifKrYv'k^.C^^, 

A  H^  '^S"  1 9  T  R^  A  ""^7     «^- .        V,  35  ^'^-  ^^'  130  S.  W.  544,  Ann.  C^ 

Atl.  539,  12  L.B.A.  57;  State  v.  Mil-  igi2A  631,  30  L,R.A,(N.S.l  783;Klaf- 

waukee,  140  Wis.  38,  121  N.  W,  658,  ter  y.  State  Board  of  Architect  Eiam- 

133  A.  8.  B.  1060.  inera,  259  111.  15,  102  N.  E.  193,  Ann. 

17.  Klafter  V.  State  Board  of  Archi-  Caa.    1914B    12-Jl,    46    L.R.A.(N.S.) 
tect  Examinera,  259  III.  15,  102  N.  E.  532. 
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not  subject  to  review.**  If,  however,  their  action  is  arbitrary,  tyran- 
nical, and  unreasonable,  or  is  based  on  false  information,  the  relator 
may  have  a  remedy  through  mandamus  to  right  the  wrong  which 
he  has  suffered.*  ' 

XI.  Enforcement  of  License  Tax 

70.  In  General. — ^License  fees  may  be  enforced  in  a  variety  of 
ways.  The  usual  method  is  by  fine  and  imprisonment.*  Another 
method  approved  as  constitutional  is  collection  by  summary  proc- 
ess under  which  the  collecting  officer  is  authorized  to  seize  and  sell  the 
goods  used  in  the  particular  business  by  the  person  liable,*  but  a  stat- 
ute providing  that  such  property  may  be  so  seized  and  sold,  without 
any  notice  to  tlie  owner,  or  any  trial  or  opportunity  to  be  heard, 
and  leaving  him  without  any  remedy  whatever,  violates  the  constitu- 
tional provision  as  to  due  process  of  law.*  Provision  is  sometimes 
made  for  a  statutory  lien  as  a  method  of  enforcement  In  this  con- 
nection it  has  been  held  that  an  owner  of  real  property  is  not  denied 
due  process  of  law  by  the  fact  that  a  tax  imposed  on  the  business 
of  cigarette  selling  is  made  a  lien  on  the  property  where  the  business 
is  carried  on.  Furthermore,  due  process  of  law  does  not  require 
that,  as  to  a  person  actually  carrying  on  such  business,  notice  be 
given  of  the  assessment  or  levy  of  the  tax  imposed  on  the  traffic, 
there  being,  under  the  statute,  no  discretion  as  to  the  amount  of  the 
tax.*  Under  the  rule  stated  a  license  tax  on  a  corporation,  and  pen- 
alty for  its  nonpayment,  may  be  made  a  hen  on  its  tangible  prop- 
erty.* Of  course,  a  lawful  tender  of  payment,  as  well  as  an  actual 
payment,  of  taxes  deprives  the  collecting  officer  of  all  authority  for 
further  action  to  enforce  payment,  and  renders  every  subsequent 
step  illegal  and  void.'  An  action  of  debt  to  recover  the  fee  will  not 
lie  unless  the  statute  or  ordinance  so  provides,  as  is  sometimes  done.* 

20.  Stone  ▼.  Fritts,  169  Ind.  361,  82  4.  Chauvin  v.  Baliton,  8  Mont.  451, 

N.  E.  792, 14  Ann.  Cas.  295, 15  L.RA.  20  Pac.  658,  3  L.R.A.  194.    As  to  no- 

(N.S.)    1147    and    note;    Wallace   t.  tice  and  opportunity  to  be  heard  as 

Reno,  27  Nev.  71,  73  Pac.  528,  103  an  element  of  due  process  of  law,  see 

A,  S.  R.  747,  63  L.R.A.  337;  Child  ▼.  Constitdtional  Law,  vol.  6,  p.  446 

Bemus,  17  R.  I.  230,  21  Atl.  539,  12  et  seq. 

L.R.A.  57.  5.  Hodge  v.  Muscatine  County,  196 

1.  People  V.  New  York  Health  Dept,  U.  S.  276,  25  S.  Ct.  237,  49  U.  S.  (L. 
189  N.  y.  187,  82  N.  E.  187, 13  L.R.A.  ed.)  477. 

(N.S.)  894.  Note:  20  L.R.A.(N.S.)  42. 

2.  See  infra,  par.  71.  6.  Blackrock  Copper  Min.,  etc.,  Co. 

3.  McMillen  v.  Anderson,  95  U.  8.  v.  Tingey,  34  Utah  369,  98  Pac.  180, 
37,  24  U.  S.  (L.  ed.)  335;  Hodge  v.  131  A.  S.  R.  850,  28  L.R.A(N.6.) 
Muscatine  County,  121  la.  482,  96  N.  255. 

W.  968,  104  A.  S.  R.  304,  67  L.RA.       7.  Royal  v.  Virginia,  116  U.  S.  572, 
624  (affirmed  in  196  U.  S.  276),  25   6  S.  Ct.  510,  29  U.  S.  (L.  ed.)  735. 
S.  Ct.  237,  46  U.  S.  (L.  ed.)  477.  8.  People  v.  Craycroft,  2  Gal.  243, 
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71.  Fine  and  Imprisonment. — Customarily,  the  payment  of  license 
and  occupation  taxes  is  enforceable  by  fine  and  imprisonment; '  and 
this  is  the  rule  even  though  the  license  is  for  purposes  of  revenue.*^ 
Of  course,  following  the  general  rule  as  to  uniformity,  those  engaged 
in  a  business  lawful  and  orderly  in  itself,  although  subject  to  license 
and  regulation,  cannot  be  made  a  class  on  which  a  penal  statute 
shall  operate  to  the  exclusion  of  others,  where  the  crime  defined  is 
not  peculiar  to  such  business  but  is  common  to  all,  and,  to  be  sus- 
tained, must  include  within  its  terms  all  who  may  be  likewise  guilty.** 
The  fact  that  in  a  proceeding  instituted  to  recover  a  fine  for  breach 
of  a  license  ordinance  the  defendant  may  be  subjected  to  the  pay- 
ment of  the  fine  does  not,  of  itself,  entitle  him  to  the  license.** 
While  a  license  may  be  forfeited,  in  a  criminal  prosecution,  for  cer- 
tain unfair  dealings  in  the  conduct  of  the  licensee's  business,  no  such 
penalty  can  be  imposed  in  a  civil  suit  brought  by  a  private  party.** 
It  has  been  held  that  the  motives  and  purposes  inducing  the  passage 
of  a  penal  ordinance  licensing  and  regulating  breweries,  distilleries 
and  depots  are  irrelevant,  and  courts  will  not  inquire  into  them.** 

XII,  Nonpayment  of  License  Fees  as  Affecting  Contracts 

72.  Contracts  Held  Valid  Notwithstanding  Default. — As  to  whether 
one  who  defaults  in  the  payment  of  a  license  tax  on  his  business  may 
recover  on  a  contract  growing  out  of  such  business,  the  authorities 
generally  turn  on  the  question  as  to  nature  of  the  act  itself  and  the 
character  of  the  prohibition  against  such  act.  Perhaps  the  better 
tmd  more  reasonable  rule  is  that,  where  prohibition  of  the  business 
is  implied  from  a  penalty  imposed  and  there  is  no  declaration  in  the 
5^tatute  making  the  prohibited  act  void,  the  doing  of  such  act  is  not 
illegal,  and  a  recovery  may  be  had  on  the  contract.**     This  rule 

56  Am.  Dec.  331 ;  Western  Union  Tele-  12.  Denver  City  R.  Co.  v.  Denver, 

jrraph  Co.  v.  Fremont,  43  Neb.  499,  61  21  Colo.  350,  41  Pac.  826,  52  A.  S.  R. 

NT.  W.  724,  26  L.R.A.  698.  239,  29  L.R.A.  608. 

9.  Denver  City  R.  Co.  v.  Denver,  21  18.  GiUy  v.  Hirsh,  122  La.  966,  48 
Colo.  a50,  41  Pac.  826,  62  A.  S.  R.  So.  422,  20  L.R.A.(N.S.)  972. 

239,   29   L.R.A.   608;   Rosenbloom   v.  14.  Laurens  v.  Anderson,  76  S.  C. 

State,  64  Neb.  342,  89  N.  W.  1053,  57  62,  55  S.  E.  136,  117  A.  S.  R.  885,  9 

L.R.A.  922;  Norris  v.  Lincoln,  93  Neb.  Ann.  Cas.  1003. 

658,  142  N.  W.  114,  Ann.  Cas.  1914B  15.  Wood  v.  Krepps,  168  Cal.  382, 

1194   and   note;    Salt    Lake    City    v.  143  Pac.  691,  L.R.A.1915B  861;  Ver- 

Christensen  Co.,  34  Utah  38,  95  Pac.  mont  Loan,  etc.,  Co.  v.   Hoffman,  5 

523,  17  L.R.A.(N.S.)  898.  Idaho  376,  49  Pac.  314,  95  A.  S.  B. 

10.  Chicasro  v.  Morel!,  247  111.  383,  186,  37  L.R.A.  509;  Manker  v.  Tongh, 
93  N.  W.  295,  139  A.  S.  R.  340.  79  Kan.  46,  98  Pac.  792,  17  Ann.  Cas. 

11.  Spokane  v.  Macho,  51  Wash.  208,  19  L.R.A.{N.S.)  675;  Hinckley 
322,  98  Pac.  755,  130  A.  S.  R.  1100,  v.  Germania  Fire  Ins.  Co.,  140  Mass. 
21  L.R.A.(N.S.)  263  and  note.  See  38,  1  N.  E.  737,  54  Am.  Rep.  445; 
supra,  par.  11,  as  to  the  general  rule  Mandlebaum  v.  Gvegovich,  17  Nev.  87, 
referred  to.  '^S  Pac.  121,  45  Am.  Rep.  433;  Hughes 
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proceeds  on  the  theory  that  in  all  snch  cases  the  only  penalty  pre- 
flcribed  is  that  of  a  fine,^^  and,  therefore,  that  the  denial  of  a  remedy 
on  the  contract  would  be  tantamount  to  an  additional  penalty  or 
fine  in  the  amount  the  party,  by  the  terms  of  the  contract,  is  entitled 
to  recover.^^  In  accordance  with  this  rule  it  has  been  held  that 
if  a  statute  requires,  under  a  penalty,  that  persons  engaged  in  loan- 
ing money  shall  pay  a  license  tax,  a  failure  to  comply  with  the  statute 
does  not  preclude  the  right  to  recover  money  loaned.^^  Likewise, 
it  has  been  applied  and  recoveries  permitted  thereunder  in  an  action 
on  an  insurance  policy,  where  the  property  of  a  business  was  destroyed 
after  expiration  and  before  renewal  of  license,^'  and  in  an  action  by 
a  traveling  merchant,  who  has  subjected  himself  to  a  penalty  for 
selling  goods  without  a  license,  holding  that  he  might  still  recover 
their  price,  the  sale  not  being  expressly  prohibited  by  the  statute.*^* 
73.  Nonpayment  of  License  Fees  as  Vitiating  Contracts. — In  many 
jurisdictions  it  is  a  rule  that  if  the  catrying  on  of  a  business  or  the 
making  of  a  contract  is  expressly  prohibited  unless  a  license  fee  is  first 
paid,  any  contract  without  paying  such  license  is  void,  and  will 
not  therefore  be  enforced  by  the  courts.*  But  if  the  statute  merely 
imposes  a  penalty  for  carrying  on  the  business  or  making  the  con- 

V.  SneU,  28  Okla.  828,  115  Pac.  1105,  Nev.  87,  28  Pac  121,  45  Am.  Rep. 

Ann/Cas.  1912D  374,  34  L.R.A.(N.S.)  433. 

1133.  1.  Levy  v.  Kansas  City,  168  Fed. 

Notes:  12  L.R.A.(N.S,)   618;  Ann.  524,  93  C.  C.  A.  523,  22  L.KA.(N.S.) 

Gas.  1915B  921.  862  and  note;  Sunflower  Lumber  Co. 

See  infra,  par.  73,  for  the  role  that  v.  Turner  Supply  Co.,  158  Ala.  191,  48 

such  contracts  are  invalid.  So.  510,  132  A,  S.  R.  20;  Levison  v. 

16.  Wood  V.  Krepps,  168  Cal.  382,  Boas,  150  Cal.  185,  88  Pac.  825,  11 

143  Pac.  691,  L.R.A.1915B  851;  Ver-  Ann.  Cas.  661,  12  L.R.A.(N.S.)   575 

mont  Loan,  etc.,   Co.   v.   Hoffman,  5  and  note;  Wood  v.  Krepps,  168  Cal. 

Idaho  376,  49  Pac.  314,  95  A.  S.  R.  382,  143  Pac.  691,  L.R.A.1915B  851; 

186,  37  L.R.A.  509 ;   Mandlebaum  v.  Douthart  v.  Congdon,  197  HI.  349,  64 

Gregovich,  17  Nev.  87,  28  Pac;  121,  N.  E.  348,  90  A.  S.  R.  167;  Denning 

46  Am.  Rep.  433 ;  Hughes  v.  Snell,  28  ^-  Yount,  62  Kan.  217,  61  Pac.  803,  50 

Okla.  828,  115  Pac.  1105,  Ann.  Cas.  h?-^r  "^o^Wr^^ik  ^^/f^^J' i?"^  n?f 
1912D  374  and  note,  34  L.R.A.(N.S.)  344,  15  S.  W.  862  34  A.  S.  R.  233; 
]^233  Randall  v.  Tuell,  89  Me.  443,  36  Atl. 

17!  Manker  v.  Tough,  79  Kan.  46,   ^^^' ll'^J^'^' ]tl' fof^""' ^^^^^ 

^iiiA     ^'            i«Q  ni    QQo  P^Ua^d  ^-  Phoenix  Ins.  Co.,  63  Miss'. 

.}.\       niJ\^^F^l\}^^n..     .r^^  244,   56    Am.    Rep.    805;    Puckett   v. 

143  Pac.  691,  L.RJ^.1915B  851;  Ver-  Alexander,  102  N.  C.  95,  8  S.  E.  767, 

mont  Loan,   etc.,   Co.  v.   Hoffman,  5  3  L.R.A.  43;  Johnson  v.  Berry,  20  S. 

Idaho  376,  49  Pac.  314,  95  A.  S.  R.  D.   133,   104  N.   W.   1114,  1   L.R.A. 

184,  37  L.R.A.  509.  (N.S.)   1159  and  note   (applying  the 

19.  Hinckley  v.  Germania  Fire  Ins.  rule  where  the  statute  required  the 
Co.,  140  Mass.  38, 1  N.  E.  737,  54  Am.  giving  of  a  bond  as  a  condition  prece- 
Rep.  445.  dent  to  doing  the  business). 

20.  Mandlebaum    v.    Gregovich,    17  Note:  12  L.RA.(N.S.)  613  et  seq 

559 


§  74 


LICEKSES 


17  a.  a  I* 


tract  without  a  license,  the  contract  is  not  void.*  As  to  what  may 
amount  to  prohibition  of  a  busine^  whose  conduct  is  required  to 
be  under  license,  the  courts  are  in  conHict.  It  seems  to  be  a  general 
doctrine  now  well  settled  by  the  authorities  that  when  the  object  of 
the  statute  or  ordinance  in  requiring  a  license  for  the  privilege  of 
carrying  on  a  certain  business  is  to  prevent  improper  persons  from 
eng^Dg  in  that  particular  business,  or  is  for  the  purpose  of  regu- 
lating it  for  the  protection  of  the  public  or  in  the  interest  of  public 
morals,  health,  or  police,  the  imposition  of  the  penalty  amounts  to 
a  prohibition  against  doing  the  business  without  a  license,  and  a  con- 
tract made  by  an  unlicensed  person  in  violation  of  the  statute  or 
ordinance  is  void.*  Some  authorities  bold  that  when  the  object  of 
the  statute  or  ordinance  in  imposing  a  license  to  conduct  a  harmless 
and  legitimate  business  is  solely  for  the  purpose  of  yielding  a  public 
revenue,  and  not  for  the  purpose  of  protection,  contracts  made  in 
the  course  of  such  business  are  valid,  notwithstanding  a  penal^  is 
imposed  for  a  failure  to  obtain  a  license  to  conduct  it*  In  support 
of  the  rule  denying  the  right  to  recover  under  circumstances  which 
may  be  deemed  to  be  of  a  prohibitive  character,  it  has  been  said 
that  the  purpose  of  the  law  is  to  constrain  those  who  would  enjoy 
the  privileges  taxed  to  pay  the  price  and  obtain  license  by  a  twofold 
penalty,  one  being  fine  or  imprisonment,  or  both,  and  the  other 
disability  to  claim  under  any  contract  made  in  reference  to  tbe'busi- 
ness  carried  on  in  disregard  of  law ;  one  to  be  enforced  through  the 
machinery  provided  for  the  punishment  of  misdemeanors,  and  the 
other  on  the  plea  of  the  party  sought  to  be  held  liable  on  the  con- 
tracts made  in  reference  to  the  business.'  Under  the  general  rule 
stated  in  this  paragraph,  where  real  estate  agents  were  denied  the 
right  to  recover  commissions  for  the  sale  of  land  upon  the  ground 
that  their  business  was  carried  on  in  violation  of  a  city  ordinance 
requiring  the  payment  of  a  license  tax,  with  the  provisions  of  which 
they  had  failed  to  comply,  and  pending  a  suit  to  recover  such  com- 
missions, the  ordinance  was  repealed,  without  a  saving  clause,  it  was 
held  that  the  repeal  did  not  act  retrospectively,  nor  did  it  have  the 
effect  of  giving  validity  to  a  transaction  which  was  unlawful  at  the 
beginning.* 

74.  License  Tax  by  Both  City  and  State.— The  fact  that  the  stat- 
ute requires  a  license  to  be  taken  out  for  the  privilege  of  pursuing  an 

2.  Sunflower  Lumber  Co.  v.  Turner  4.  Wood  v.  Ktepps,  168  Cal.  382, 
Supply  Co.,  158  Ala.  191,  48  So.  510,  143  Pac.  691,  L.R.A.1915B  851  (citing 
132  A.  S.  R.  20,    And  see  as  to  oppos-    authorities  to  the  various  rules). 

ing  rule  generally,  supra,  par.  72.  5.  Pollard  v.   Phoenix  Ins.  Co.,  63 

3.  Wood  V.  Kreppa,  168  CaJ.  382,   Miss.  244,  56  Am.  Rep.  805. 

143  Pac.  691,  L.R.A.19156  851;  Ran-       6.  Denning  v.  Yonnt,  62  Ean.  217, 
<1b1I  v.  Tuell,  89  Me.  443,  36  AU.  910,   61  Pac.  803,  60  L.R.A.  lOa 
38  L.R.A.  143. 
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occupation,  or  imposes  a  tax  thereon,  does  not  necessarily  deprive  a 
city  in  which  the  occupation  is  pui*sued  of  authority  from  requiring 
another  license  to  be  taken  out  or  paid.^    And  so,  when  the  owner 
of  a  motor  vehicle  licensed  by  the  state  engages  in  a  particular  kind 
of  business  for  profit  in  a  borough,  and  conducts  it  in  such  a  manner 
as  to  require  additional  police  protection  and  necessitates  an  increase 
in  public  expenditures,  the  municipal  authorities  cannot  be  denied 
the  power,  as  a  police  regulation,  to  require  the  payment  of  a  reason- 
able license  fee  for  the  privilege  of  conducting  such  a  special  business.^ 
But  this  rule  has  its  limitations;  for  when  a  general  law  and  an 
ordinance  are  alike  in  all  their  essential  features,  and  require  the 
same  license  and  impose  the  same  penalty,  they  cannot  both  stand 
together,  for  they  give  two  separate  bodies  conflicting  powers  over 
the  same  subject  in  the  same  territory.    One  must  give  way  to  the 
other.    Ordinances  of  a  municipal  corporation  when  authorized  by 
the  charter  have  the  same  effect  within  its  limits,  and  with  respect 
to  persons  on  whom  they  lawfully  operate,  that  an  act  of  the  legis- 
lature has  on  the  people  at  large.    An  ordinance  so  passed  has  the 
effect  of  a  special  law  of  the  legislature  within  the  limits  of  the 
municipality,  and  supersedes  the  general  law  on  its. subject.'    And 
where  the  charter  of  a  city  gives  it  exclusive  power  to  prohibit  and 
suppress  the  carrying  on  of  a  business,  and  the  city  has  enacted  an 
ordinance  to  that  end,  one  cannot  be  convicted  under  the  previously 
enacted  general  law  of  the  offense  of  conducting  such  business.^®    A 
municipal  ordinance  fixing  a  license  fee  and  providing  regulations  for 
the  liquor  traffic  is  not  void,  however,  merely  because  it  covers  the  same 
subject  matter  as  a  statute,  if  it  is  within  the  power  of  the  municipal- 
ity to  enact,  and  contains  provisions  additional  to  those  covered  by 
the  statute.^*    It  has  been  held  that  under  the  concurrent  jurisdic- 
tion over  boundary  rivers  conferred  upon  a  state  by  Congress,  it 
may  punish  one  for  fishing  with  nets  without  its  license  on  the 
portion  of  the  river  within  the  tendtoriai  jurisdiction  of  the  neighbor- 
ing state,  although  he  has  a  license  from  such  neighboring  state.  ^* 

XIII.  Rbmbdubs 

75.  Mandamus. — As  a  general  rule,  where  all  the  requirements  of 
law  preliminary  to  acquiring  a  license  to  conduct  a  business  have  been 
complied  with,  the  issuance  of  such  license,  if  refused,  may  be  com- 

7.  Note:  129  A.  S.  R.  266.  v.  People,  9  Colo.  450,  12  Pac  843^ 

8.  Applewold  V.  Dosch,  239  Pa.  St   59  Am.  Rep.  146. 

479,  86  Atl.  1070,  Ann.  Cas.  1914D       11.  Schmidt    ▼.    Indianapolis,    168 
481  and  note.  Ind.  631,  80  N.  B.  632,  120  A.  S.  R. 

9.  St.  Johnsbury  v.  Thompson,  59   385,  14  L.R.A.(N.S.)  787. 

Vt.  3O0,  9  Atl.  671,  59  Am.  Rep.  731.       12.  State  v.  Moyers,  155  la.  678, 13G 

10.  Hnffsmith  V.  People,  8  Colo.  175,   N.  W.  896,  41  L.R.A.(N.S.)  366  and 
6  Pac.  157,  54  Am.  Rep.  550;  Rogers   note. 
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pelled  by  mandamus,^*  since  such  duty  is  merely  ministerial.^^  It 
has  been  held  that  where  an  applicant  for  a  license  has  tendered 
payment  of  the  fee  he  need  not  resort  to  a  mandamus  to  compel  its 
issue  on  its  being  wrongfully  withheld,  but  may,  without  a  license, 
pursue  the  business  of  his  calling,  which  is  not  unlawful  in  itself, 
and  which  he  has  a  constitutional  right  to  prosecute.^*  But  where 
the  granting  of  a  license  is  a  matter  of  discretion,  mandamus  will 
not  lie  to  compel  its  issuance,^^  unless  the  refusal  to  grant  the  license 
is  capricious  or  arbitrary.^  ^  It  is  obvious  that  mandamus  will  not 
lie  to  compel  the  granting  of  a  license  by  a  city  under  a  void  ordi- 
nance ;  *®  neither  will  this  remedy  be  granted  in  behalf  of  a  village 
to  prohibit  a  person  from  selling  meat  on  the  public  streets  of  said 
village  contrary  to  the  provision  of  an  ordinance  of  the  village.^' 
On  summary  proceedings  in  mandamus  to  compel  the  issuance  of  a 
license,  the  constitutionality  of  a  statute  giving  discretion  to  grant 
or  refuse  the  license  cannot  be  determined;  and  where  a  board  has 
discretion  to  grant  or  refuse  a  license,  on  an  application  for  man- 
damus, the  conditions  on  which  it  offers  to  grant  the  license  are 
entirely  imraaterial.«o 

76.  Injunction. — ^Injunction  as  a  remedy  is  frequently  used  in 
license  cases.  For  example,  an  action  to  enjoin  the  collection  of  an 
illegal  tax,  however  small,  may  be  maintained  under  a  provision  in 
a  city  charter  that  any  license  charges  other  than  those  authorized 
by  such  charter  shall  be  null  and  void,  and  any  taxpayer  may  enjoin 
the  tax  collector  from  collecting  any  tax  attempted  to  be  imposed 

13.  Sands  v.  Edmunds,  116  U.  S.  15.  Roval  v.  Virginia,  116  U.  S.  572, 
586,  6  S.  St.  516,  29  U.  S.  (L.  ed.)  6  S.  Ct.  510,  29  U.  S.  (L.  ed.)  735. 
739 ;  Phoenix  Carpet  Co.  v.  State,  118  16.  Darby  v.  Pence,  17  Idaho  697, 
Ala.  143,  22  So.  627,  72  A.  S.  R.  143;  107  Pac.  484,  27  L.R.A.(N.S.)  1194 
People  V.  Van  Cleave,  183  111.  330,  55  and  note;  State  v.  Hagood,  30  S.  C. 
N.  E.  698,  47  L.R.A.  795;  Wyeth  v.  519,  9  S.  E.  686,  3  L.R.A.  841. 
Cambridee  Board  of  Health,  200  Mass.  Notes:  125  A.  S.  R.  615;  16  Ann. 
474,  86  N.  E.  925,  128  A.  S.  E.  439,  Cas.  183. 

23  L.R.A.(N.S.)  147;  People  v.  New  17.  Darby  v.  Pence,  17  Idaho  697, 

York  Health  Dept.,  189  N.  Y.  187,  82  107  Pac  484,  27  L.R.A.(N.S.)  1194; 

N.  E.  187, 13  L.R.A.(N.S.)  894;  Slate  State  v.  Matthews,  81  S.  C.  414,  62 

V.  Matthews,  81  S.  G.  414,  62  S.  E.  S.  E.  695,  128  A.  S.  R.  919,  Id  Ann. 

695,  128  A.  S.  R.  919,  16  Ann.  Cas.  Cas.  182,  22  L.R.A.(N.S.)  735. 

182  and  note,  22  L.R.A.(N.S.)   735;  Notes:  125  A.  S.  R.  516;  16  Ann. 

Memphis  St.  R.  Co.  v.  Rapid  Transit  Cas.  184. 

Co.,  133   Tenn.   99,  179   S.  W.   635,  18.  Henry  v.  Campbell,  133  Ga.  882, 

L.R.A.1916B  1143;  Banker's  Life  Ins.  67  S.  E.  390,  18  Ann.  Cas.  178,  27 

Co.  V.  Howland,  73  Vt  1,  48  Atl.  435,  L;R.A.(N.S.)  283. 

67  L.R.A.  374.  19.  Chaddock  v.  Day,  75  Mich.  527, 

14.  State  V.  Ashbrook,  164  Mo.  375,  42  N.  W.  977,  13  A.  S.  R.  468,  4 
55  S.  W.  627,  77  A.  S.  R.  765,  48  L.R.A.  809. 

L.R.A.  265.  20.  State  v.  Hagood,  30  S.  C.  519, 

Note:  16  Ann.  Cas.  184.  9  S.  E.  686,  3  L.R.A.  841, 

See  generally,  Mandamus. 
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beyond  the  tax  and  license  charges  authorized.  Moreover,  the  pen- 
dency of  an  action  by  one  person  to  enjoin  the  collection  of  a  license 
tax  is  not  ground  for  the  abatement  of  a  similar  action  by  another 
person,  although  the  latter  contributed  towards  paying  the  expenses 
of  the  suit  by  the  former.*  So,  too,  the  collection  of  unconstitutional 
license  fees  may  be  enjoined;*  and  the  enforcement  of  a  void  city 
ordinance  may  be  enjoined  in  order  to  prevent  a  multiplicity  of  suits 
at  the  instance  of  any  person  whose  interests  are  impaired  by  it  pro- 
vided the  rights,  of  many  persons  are  affected  by  the  ordinance  in 
the  same  way.*  It  has  been  held,  however,  that  the  mere  uncon- 
stitutionality of  a  tax  does  not  give  a  court  of  equity  jurisdiction 
to  restrain  its  collection.  Irreparable  injury  or  other  ground  for 
equitable  interposition  must  be  shown  to  exist.*  It  has  been  ruled 
that  the  amount  of  the  annual  license  tax  is  not  the  amount  in  con- 
troversy in  a  suit  to  restrain  the  enforcement  of  the  tax,  so  as  to 
defeat  the  jurisdiction  of  a  federal  court,  where  complainant  asks 
to  be  relieved  from  tlireatened  penalties,  and  alleges  that  if  the  injunc- 
tion is  not  granted  its  business  will  be  entirely  destroyed,  and  it  will 
be  damaged  in  a  sum  exceeding  $2,000,  and  that  goods  in  excess  of 
that  sum  will  be  seized.' 

77.  Burden  of  Proof  and  Evidence. — It  is  a  rule  that  presumptions 
will  not  be  indulged  by  the  courts  in  order  to  sustain  a  conviction ; 
and  that  the  prosecution  must  ordinarily  establish  its  case ;  *  though 
in  an  action  by  a  municipal  corporation  for  the  penalty  for  transact- 
ing a  business  without  license,  a  preponderance  of  the  evidence  is 
sufficient  to  show  violation  of  the  ordinance,  and  the  proof  need  not 
be  direct.'  On  a  prosecution  for  violating  an  ordinance  by  doing 
business  without  a  license,  however,  the  prosecutor  need  not  show 
the  absence  of  the  license.  In  such  case  it  is  incumbent  on  the 
defendant  to  show  that  he  had  a  license.*  But  where  the  question 
of  such  a  license  is  only  collaterally  involved,  the  more  general 
rule  is  that  the  license  will  be  presumed  unless  proof  to  the  con- 
trary is  presented  by  the  other  party.  In  a  civil  action  brought  by 
a  person  pursuing  an  occupation  required  by  law  to  be  licensed,  to 
recover  for  the  value  of  services  against  a  person  to  whom  he  has 

1.  Davis   ▼.   Petrinovich,   112   Ala    Fed.  609,  11  L.R.A.  179. 

654,  21  So.  344,  36  L.R.A.  615.  6.  Kinsley  v.  Dyerly,  79  Kan.  1,  98 

2.  Georgia  Packing  Co.  v.  Macon,   Pac.  228,  19  L.R.A.(N.S.)  405. 

60  Fed.  774,  22  L.R.A.  775.  7.  Portland  v.  Western  Union  Tel. 

3.  Chicago  v.  Collins,  175  III.  445,  Co.,  75  Ore.  37,  146  Pac.  148,  L.R.A. 
51  N.  E.  907,  67  A.  S.  R.  224  and   1915D  260. 

note,  49  L.R.A.  408.  8.  Abhau  v.  Grassie,  262  III.  636, 104 

4.  Shelton  v.  Platt,  139  U.  S.  591,  N.  E.  1020,  Ann.  Cas.  1915B  414  and 
11  S.  Ct  646,  35  U.  S.  (L.  ed.)  273.  note;  State  v.  Parsons,  124  Mo.  436, 
6ee  also  Injunctions,  vol.  14,  p.  435.  27  S-  W.  1102,  46  A.  S.  R.  457 ;  In 

b.  American  Fertilizing  Co.  v.  Board  re  Oliver,  21  S.  C.  318,  53  Am.  Rep. 
e£  Agriculture  of  North  Carolina,  43   681. 
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rendered  such  services,  the  general  rule  is  that,  in  the  absende  of 
any  statutory  provision  affecting  the  question,  the  possession  of  a 
license  will  be  presumed,  a  number  of  courts,  however,  holding  to  the 
contrary.^  In  determining  whether  a  certain  license  fee  for  con- 
ducting a  business,  such,  for  example,  as  a  moving  picture  business, 
is  unreasonable,  evidence  may  properly  be  received  as  to  the  char- 
acter and  number  of  the  inhabitants  of  the  village,  its  situation,  the 
general  character  of  the  exhibitions  of  the  kind  in  question  in  similar 
villages,  the  crowds  attracted,  and  the  need  of  police  surveillance; 
but  it  has  been  held  to  be  error  to  receive  evidence  as  to  the  kind 
of  exhibitions  carried  on  by  a  particular  house,  and  to  consider  the 
good  quality  thereof  as  controlling  on  the  question  of  the  reason- 
ableness of  a  general  ordinance,  fixing  a  license  fee  for  all  who  might 
conduct  moving  picture  shows  in  the  village.*®  It  has  been  ruled 
that  evidence  that  an  amount  is  not  reasonably  necessary  to  regulate 
a  business  is  not  admissible;  nor  can  it  be  shown  that  a  fee  was 
imposed  solely  for  purposes  of  revenue.** 

B.  LICENSE  m  LAW  OF  REAL  PROPERTY 

XIV,  Introductory 

78.  Definition  and  Nature  Generally. — ^A  license  is  defined  as  a 
personal,  revocable  and  unassignable  privilege  conferred  either  by 
writing  or  parol  to  do  one  or  more  acts  on  land  without  possessing 
any  interest  therein.**  It  is  a  distinguishing  characteristic  of  a 
license  that  it  gives  no  interest  in  the  land  and  that  it  may  rest  in 
parol.**    It  is  clear,  of  course,  that  this  must  necessarily  be  so,  for 

9.  Abhau  v.  Grassie,  262  HI.  636,  Mumford  v.  Whitney,  15  Wend.  (N. 
104  N.  E.  1020,  Ann.  Cas.  1915B  414  Y.)  380,  30  Am.  Deo.  60  and  note; 
and  note.  Rodefer  v.  Pittsburg,  etc.,  R.  Co.,  72 

10.  Higgins  v.  Lacroix,  119  Minn.  Ohio  St  272,  74  N.  E.  183,  70  L.R.A. 
145,  137  N.  W.  417,  41  L.R.A.(N.S.)  844;  Yeager  v.  Tuning,  79  Ohio  St. 
737.  121,  86  N.  E.  657,  128  A.  8.  R.  679, 

11.  City  of  St.  Paul  v.  Colter,  12  19  L.R.A.(N.S.)  700;  Curtis  v.  La 
Minn.  41,  90  Am.  Dec.  278.  Grande  Hydraulic  Water  Co.,  20  Ore. 

12.  Riddle  v.  Brown,  20  Ala.  412,  34,  23  Pac.  808,  25  Pac.  378, 10  L.R.A. 
56  Am.  Dec.  202;  Rhodes  v.  Otis,  33  484;  Hazelton  v.  Putnam,  3  Pin. 
Ala.  578,  73  Am.  Dec.  439;  Wynn  v.  (Wis.)  107,  54  Am.  Dec.  158;  Clute 
Garland,  19  Ark.  23,  68  Am.  Dec.  v.  Carr,  20  Wis.  531,  91  Am.  Dec.  442. 
190  and  note;  Baltimore,  etc.,  R.  Co.  Notes:  10  Am.  Dec  40;  31  A.'S.  R. 
V.  Potomac  Coal  Co.,  51  Md.  327,  34  713;  1  L.R.A.  488. 

Am.  Rep.  316;  Shipley  v.  Fink,  102  See  infra,  par.  88,  as  to  nonassign- 

Md.  219,  62  N.  E.  360,  2  L.R.A.  (N.S.)  ability,  and  infra,  par.  89  et  seq.,  as 

1002;  Morrill  v.  Mackman,  24  Mich,  to  revocability   of  licenses  generally. 

279,  9  Am.  Rep.  124 ;  Johnson  v.  Skill-  13.  Howes  v.  Barmon,  11  Idaho  64, 

man,  29  Minn.  95,  12  N.  W.  149,  43  81  Pac.  48, 114  A.  S.  R.  265,  69  L.R.A. 

Am.  Rep.  192;  Woodbury  v.  Parsh-  568;  Snowden  v.  Wolas,  19  Ind.  10, 

ley,  7  N.  H.  237,  26  Am.  Dec.  739;  81  Am.  Dec.  370  and  note;  Rogers  ▼. 
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if  by  a  license  an  interest  in  the  land  could  be  created  within  the 
meaning  of  the  statute  of  frauds,  under  that  statute  it  could  not  be 
created  by  parol,  and  if  created  by  grant  and  an  interest  in  the  land 
thereby  passes,  the  distinctive  feature  of  the  transaction  as  a  license 
vanishes  at  once.  And  so  the  fact  that  a  valid  license  to  enter  on 
land  may  be  given  by  parol  rests  on  the  distinction  that  a  license 
is  only  an  authority  to  do  an  act  or  series  of  acts  on  the  land  of 
another,  and  passes  no  estate  or  interest  therein.!^  There  are  also 
other  incidents  attaching  to  a  license.  It  is  an  authority  to  do  a 
lawful  act,  which,  without  it,  would  be  unlawful,  and  while  it  remains 
unrevoked  is  a  justification  for  the  acts  which  it  authorizes  to  be  done.** 
According  to  this  principle  a  bare  parol  license,  though  without  con- 
sideration, will  furnish  a  justification  for  an  act  which  would  other- 
wise be  a  trespass.**  It  is  not  material  that  a  mere  license  is  or 
is  not  in  writing;  *^  nor  is  it  essential  that  it  be  on  a  consideration.** 
However,  the  fact  that  a  consideration  may  or  may  not  have  been 

Cox,  96  Ind.  157,  49  Am.  Rep.  152;  note;  Wiseman  v.  Lncksinger,  84  N.  Y. 

Baltimore,  etc.^  R.  Co.  v.  Potomac  Coal  31,  B8  Am.  Rep.  479 ;  American  Rapid 

Co.,  51  Md.  327,  34  Am.  Rep.  316;  Tel.  Co.  v.  Hess,  125  N.  Y.  641,  26 

Ye&ger  v.   Tuning,  79  Ohio  St.  121,  N.  E.  919,  21  A.  S.  R.  764,  13  L.R.A. 

86  N.  E.  657,  128  A.  S.  R.  679,  19  454;  Bass  v.  Roanoke  Navigation,  etc., 

L.R.A.(N.S.)   700;  Clute  v.  Carr,  20  Co.,  Ill  N.  C.  439,  16  S.  E.  402,  19 

Wis.  531,  91  Am.  Dec.  442.  L.R.A.  247 ;  Yeager  v.  Tuning,  79  Ohio 

14.  De   Haro   v.   United    States,   6  St.  121,  86  N.  E.  657,  128  A.  S.  R. 

Wall.   599,   18  U.   S.    (L.  ed.)    681;  679,  19  L.R.A. (N.S.)   700  and  note; 

Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Huston  v.  Bybee,  17  Ore.  140,  20  Pac. 

Dee.  190  and  note;  Howes  v.  Barmon,  51,    2    L.R.A.    568;    Providence    Gas 

11  Idaho  64,  81  Pac.  48,  114  A.  S.  R  Co.  v.  Thurber,  2  R.  L  15,  55  Am.  Deo. 

255,  69  L.R.A.  568;  Thorn  v.  Wilson,  621;  Huber  v.  Stark,  124  Wis.  359, 

110  Ind.  325,  11  N.  E.  230,  59  Am.  102  N.  W.  12,  109  A.  S.  R.  937,  4 

Rep.  209 ;  Rogers  v.  Cox,  96  Ind.  157,  Ann.  Cas.  340. 

49  Am.  Rep.  152 ;  Jones  v.  Stover,  131  Notes :  57  Am.  Dec.  690 ;  4  L.R.A. 

Ia.ll9,108N.  W.  112,  6L.R.A.(N.S.)  276;  49  L.R.A.  497,  603;  59  L.R.A. 

154;  Addison  v.  Hack,  2  GUI  (Md.)  899;  40  L.R.A.(N.S.)   301;  10  Eng. 

221,  41  Am.  Dec.  421;  GUes  v.  Si-  Rul.  Cas.  10. 

monds,  15  Gray  (Mass.)  441,  77  Am.  See  infra,  par.  80,  as  to  license  dis- 

Dea  373 ;  White  v.  Maynard,  111  Mass.  tinguished  from  easenent. 

250,  15  Am.   Rep.   28;   Hodgkins  v.  15.  De   Haro   v.   United    States,   5 

Farrington,  150  Mass.  19,  22  N.  E.  Wall   599,  18  U.   S.    (L.   ed.)    681; 

73, 15  A.  S.  R.  168  and  note,  6  L.R.A.  Woodward  v.  Seely,  11  HI.  157,  50  Am. 

209;    Wilson    v.    St.    Paol,    etc.,    R.  Dec  445;  Shipley  v.  Fink,  102  Md. 

Co.,    41    Minn.    56,   42   N.    W.    600,  219,  62  Ati.  360,  2  L.B.A.(N.S.)  1002. 

4   L.R.A.    378;    Hancock    County    v.  16.  Sterling  v.  Warden,  51  N.  H. 

Imperial  Naval  Stores  Co.,  93  Miss.  217,   12  Am.  Rep.  80;   Galehouse  v. 

822,  47  So.   177,  136  A.  S.  R.  561,  Minneapolis,  etc.,  R.  Co.,  22  N.  D.  615, 

17  L.R.A.(N.S.)  693;  Ewing  v.  Rhea,  136  N.  W.  189,  47  L;R.A.(N.S.)  965. 

37  Ore.  583,  62  Pac.  790,  82  A.  S.  R.  17.  Johnson  v.  Skillman,  29  Minn. 

783,  52  L.R.A.  140;  Harris  v.  Gilling-  95,  12  N.  W.  149,  43  Am.  Rep.  192. 

ham,  6  N.  H.  9,  23  Am.  Dec.  701;  18.  Spalding  v.  Archibald,  52  Mich 

l4iwrence  v.  Springer,  49  N.  J.  Eq.  365,  17  N.  W.  940,  50  Am.  Rep.  25a 
289,  24  Atl.  933,  31  A.  S.  R.  702  and 
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given  for  a  license  may  have  an  important  bearing  on  questions 
as  to  the  reciprocal  rights  of  both  licensor  and  licensee.^' 

79.  Implied  License;  Implied  Invitation. — The  principle  on  which 
the  courts  distinguish  a  case  of  implied  license  from  one  of  implied 
invitation,  in  the  technical  seiise,  seems  to  be  this:  Speaking  gener- 
ally, where  the  privilege  of  user  exists  for  the  common  interest  or 
mutual  advantage  of  both  parties,  it  will  be  held  to  be  a  case  of 
invitation;  but  if  it  exists  for  the  mere  pleasure  and  benefit  of  the 
party  exercising  the  privilege,  it  will  be  held  to  be  a  case  of  license. *• 
For  example,  workmen  who,  for  the  purposes  of  their  employment, 
use  a  planked  railroad  crossing,  which  has  been  maintained  for  years 
for  the  use  of  a  manufacturing  company  having  shops  extending 
along  either  side  of  the  railroad  track,  are  not  mere  licensees,  but 
are  there  on  the  implied  invitation  of  the  railroad  company.  ^  As 
to  the  question  of  license  or  invitation,  there  is  no  difference  between 
children  and  adults,  and  the  failure  to  prevent  their  trespassing  oa 
premises  does  not  constitute  a  license  or  invitation  for  them  to  con- 
tinue so  doing.*  In  case  of  fire  in  a  building  the  public  authorities, 
fire  patrol  men,  or  private  persons  may  enter  on  adjacent  premises, 
as  they  may  find  it  necessary  or  convenient,  in  their  efforts  to  extin- 
guish or  arrest  the  fire,  and  though  they  have  no  permission  to  enter 
they  have  an  implied  license  by  law  to  do  so  in  order  to  save  the 
property.* 

80.  Distinguished  from  Easements  and  Grants  Generally;  Statute 
of  Frauds. — ^Underthe  well  established  principle  that  an  interest  in 
or  arising  out  of  land,  whether  corporeal  or  incorpoi:eal,  must  lie 
in  grant,^  it  is  obvious  that  no  permanent  interest  in  the  land  of 
another  as  an  easement  can  arise  or  be  created  by  means  of  a  license ; 
for  this  would,  in  efifect,  set  aside  the  statute  of  frauds.*    "WTiile  the 

19.  Mickinger  v.  Shaw,  87  Cal.  126,  32  N.  E.  182,  36  A.  S.  B.  376,  17 
25  Pac.  268,  22  A.  S.  R.  234, 11  L.R.A.   L.R.A.  588. 

134;  Lowell  v.  Strahan,  145  Mass.  1,  4.  Cook  v.  Pridgen,  45  Ga.  331,  12 

12  N.  E.  401,  1  A.  S.  R.  422.     See  Am.  Rep.  582;  Levy  v.  LouisviUe  Gan- 

infra,  par.  90,  us  to  when  liceiise  with  niag  System,  121  Ky.  510,  89  S.  W. 

expenditures  is  irrevocable.  528,  1  L.R.A.(N.S.)   359;  Putney  v. 

20.  Pomponio  v.  New  York,  etc.,  R.  Day,  6  N.  H.  430,  25  Am.  Dec.  470, 
Co.,  66  Conn.  528,  34  Atl.  491,  50  A.  overruled  on  another  point  by  Hous- 
S.  R.  124  and  note,  32  L.R.A.  530;  ton  v.  Laffee,  46  N.  H.  505;  Mumford 
Benson  v.  Baltimore  Traction  Co.,  77  v.  Whitney,  15  Wend.  (N.  Y.)  380,  30 
Md.  535,  26  Atl.  973,  39  A.  S.  R.  436,  Am.  Dec.  60 ;  Huff  v.  McCauley,  53 
20  L.R.A.  714.  Pa.  St.  206,  91  Am.  Dec.  203;  Foster 

1.  Pomponio  v.  New  York,  etc.,  R.  v.  Browning,  4  R.  1.  47,  67  Am.  Dec. 
Co.,  66  Conn.  528,  34  Atl.  491,  50  505.  See  generally,  Statute  of 
A.  S.  R.  124,  32  L.R.A.  530.  Frauds. 

2.  Ryan  v.  Towar,  128  :Mieh.  463,  87  5.  Woodward  v.  Seely,  11  III.  157, 
N.  W.  644,  92  A.  S.  R.  481,  55  L.R.A.  .50  Am.  Dec.  445;  Jones  v.  Stover, 
310.  131  la.  119,  108  N.  W.  112,  6  L.R,A. 

3.  Gibson  v.  Leonard,  143  Dl.  182,  (N.S.)  154;  Ricker  v.  Kelly,  1  Gi-ecnl. 
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distinction  between  an  easement,  within  the  statute  of  frauds,  and 
a  hcense  ia  sometimes  difficult  of  discernment,*  in  theory,  at  least, 
the  distinction  is  clear,  for  an  easement  creates  an  interest  in  the 
land,  and  must  be  founded  on  a  deed  or  other  writing,  or  on  pre- 
scription, which  supposes  one,  whereas,  as  has  been  pointed  out,  a 
license,  on  the  other  hand,  is  a  bare  authority  to  do  a  certain  act 
or  series  of  acts  upon  another's  land,  without  possessing  any  estate 
therein.'  In  this  distinction  is  found  the  reason  why  a  license  ceases 
with  the  deatii  of  either  party,  and  cannot  be  transferred  or  alienated 
by  the  licensee,  and  furthermore  why  a  sale  of  the  lands  by  the 
owner  instantly  works  its  revocation,  and  in  no  sense  is  it  property 
descendible  to  heirs.®  Unless  the  evidence  be  dearly  to  the  con- 
trary, a  court  will  presume  that  a  parol  agreement  to  impress  real 
property  with  a  servitude  was  made  with  a  knowledge  of  the  pro 
visions  of  the  statute  of  frauds,  and  was  therefore  intended  as  a 
license  only,  and  not  as  an  easement.*    And  where  it  is  sought  to 

(Me.)  117,  10  Am.  Dec.  38;  Stevens  337, 15  Ann.  Cas.  678, 14L.RA.(N.S.) 

V.  Stevens,  11  Mete.   (Mass.)  251,  45  809;  Fuhr  v.  Dean,  26  Mo.  116,  69 

Am.  Dec.  203;  Hodgkins  v.  Farring-  Am.  Dec.  484;  Pitzman  v.  Boyce,  111 

ton,  160  Mass.  19,  22  N.  E.  73,  15  A.  Mo.  387,  19  S.  W.  1104,  33  A.  S.  R. 

S.  R.  168,  5  L.R.A.  209;  Johnson  v.  536;  Mumford  v.  Whitney,  15  Wend. 

Skillman,  29  Minn.  95,  12  N.  W.  149,  (N.  Y.)  380,  30  Am.  Dec.  60;  Wise- 

43  Am.  Rep.  192;  Luce  v.  Carley,  24  man  v.  Lucksinger,  84  N.  Y.  31,  38 

Wend.  (N.  Y.)  451,  35  Am.  Dee.  637  Am.   Rep.   479;    Smyth   v.   Brooklyn 

and  note.  Union  Elevated  R.  Co.,  193  N.  Y.  335, 

Notes:  10  Am.  Dec.  42;  40  L.R.A  86  N.  E.  1100,  23  L.R.A.(N.S.)  433; 

497.  Rod^fer  v.  Pittsburg,  etc.,  R.  Co.,  72 

See  De  Haro  v.  United   States,  5  Ohio  St.  272,  74  N.  E.  183,  70  L.R.A. 

WaU.  599,  18  U.  S.  (L.  ed.)   681,  to  844;  Yeager  v.  Tuning,  79  Ohio  St. 

the  eifect  that  an  interest  in  the  land  121,  86  N.  E.  657,  128  A.  S.  R.  679, 

or  any  assurance  as  to  title  is  not  19  L.R.A.(N.S.)  700;  Shaw  v.  ProfQtt, 

created  by  a  provisional  or  temporary  57  Ore.  192,  109  Pac.  584,  110  Pac. 

license    of   occupation,   given    merely  1092,  Ann.  Cos.  1913A  63 ;  Providence 

to  enable  the  licensee  to  enjoy  his  pos-  Gas  Co.  v.  Thurber,  2  R.  I.  15,  55 

session  with  greater  security;  and  this  Am.  Dec  621;  Nunnelly  ▼.  Southern 

even  though  it  was  given  in  writing  Iron  Co.;  94  Tenn.  397,  29  S.  W.  361, 

and  not  by  parol.  28  L.R.A.  421;   Pifer  v.   Brown,  43 

6.  Rhodes  v.  Otis,  33  Ala.  578,  73  W.  Va.  412,  27  S.  E.  399,  49  L.R.A. 
Am.  Dec  439.  497  and  note;   Hazelton   v.   Putnam, 

7.  Hicks  V.  Swift  Creek  Mill   Co.,  3  Pin.  (Wis.)  107,  54  Am.  Dec.  158. 
133  Ala.  411,  31  So.  947,  91  A.  S.  R.       Notes:  31  A.  S.  R.  713;  6  L.R.A. 
38,  57  L.R.A.  720;  Wynn  v.  Garland,  160;    49   L.R.A.   497;   10   Eng.   Rul. 
19  Ark.  23,  68  Am.  Dec  190;  Stoner  Cas.  10. 

V.  Zucker,  148  Cal.  516,  83  Pac.  808,       See  also  supra,  par.  78. 

113  A.  S.  R.  301,  7  Ann.  Cas.  704;       And  see  Easements,  vol.  9,  p.  744. 

Howes  V.   Barmon,  11  Idaho   64,  81       8.  De  Haro  v.  United  States,  6  Wall. 

Pnc.  48,  114  A.  S.  R.  255,  69  L.R.A.   599,  18  U.  S.  (L.  ed.)  681. 

563;  Willoughbv  v.  Lawrence,  116  111.       9.  Howes  v.  Barmon,  11   Idaho  64, 

11,  4  N.  E.  306,  56  Am.  Rep.  758;    81  Pac.  48, 114  A.  S.  R.  255,  69  L.R.A. 

Dnwswon  v.  Western  Maryland  R.  Co.,    568. 

107  Md.  70,  68  Atl.  301,  126  A.  S.  R. 
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<K)uple  with  a  license  a  parol  grant  of  an  interest  in  the  realty,  the 
attempted  grant  being  void,  the  transaction  remains  a  mere  license. 
In  a  practical  application  of  the  rule  the  question  is  often  one  of 
interpretation  as  to  the  intent  of  the  parties  as  evidenced  by  the  writ- 
ing ;  and  so,  in  a  suit  in  equity  brought  to  confirm  rights  and  assure 
an  interest,  as  upon  a  part  performance  of  a  parol  agreement  alleged 
to  be  taken  out  of  the  statute  of  frauds  (and  otherwise  void  as  a 
grant,  but  valid  as  a  license),  the  question  of  interpretation  of  the 
terms  of  the  agreement,  and  the  intent  of  the  parties,  becomes  a 
material  one  in  the  case.^® 

81.  Distinguished  from  Leases. — Whether  an  instrument  is  a 
license  or  a  lease  dq)ends  generally  on  the  manifest  intent  of  the 
parties  gleaned  from  a  consideration  of  its  entire  contents.^*  Where 
something  beyond  a  mere  temporary  use  of  the  land  is  promised 
and  the  right  to  revoke  at  any  time  would  be  inconsistent  with  the 
evident  purpose  of  the  permission,  there  may  be  a  license,  but  there 
will  also  be  something  more  than  a  license,  if  the  proper  formalities 
for  the  conveyance  of  the  proposed  interest  have  been  observed.  What 
that  interest  shall  be  called  in  the  law  may  depend  on  the  character 
of  the  possession,  occupancy  or  use  which  the  promisee  is  to  have,  the 
time  it  is  to  continue,  and  perhaps  the  mode  in  which  the  compen- 
sation, if  any,  is  to  be  made  therefor.^  To  illustrate:  By  this  gen- 
eral test  a  lease  and  not  a  mere  license  is  made  by  a  writing  acknowl- 
edging the  receipt  of  a  specified  amount  of  money  in  payment  of 
a  certain  described  right  in  or  on  land,  for  a  prescribed  term.^* 
On  the  other  hand,  a  person  who  has  the  privilege  of  entering  on 
land  for  a  defined  purpose  and  whose  payments  for  the  use  of  the 
land  are  determined  by  the  quantity  of  materials  obtedned  is  a  licensee, 
and  not  a  tenant.^*  Even  though  a  contract  purports  to  be  a  "license," 
if  it  is  strictly  within  the  definition  of  a  lease  it  will  be  construed  aa 
such  and  not  as  a  license.** 

82.  Timber  Licenses. — ^It  is  a  principle  recognized  by  many  cases 
that  in  contracts  for  the  sale  of  things  annexed  to  and  growing  on 
the  freehold,  if  the  vendee  is  to  have  a  right  to  the  soil  for  a  time, 
for  the  purpose  of  further  growth  and  profit  of  that  which  is  the 

10.  Johnson  v.  Skillman,  29  Minn.  658,  32  K.  E.  574,  18  L.R.A.  491  and 
95,  12  N.  W.  149,  43  Am.  Rep.  192.  note.     See  also   Smith  v.  Simons,  1 

11.  White  V.  Elwell,  48  Me.  360,  77  Root  (Conn.)  318,  1  Am.  Dec.  48,  to 
Am.  Dec  231;  Lowell  v.  Strahan,  145  the  effect  that  a  writing  by  which  a 
I^Iass.  1, 12  N.  E.  401, 1  A.  S.  R.  422 ;  right  is  given  to  flow  lands  for  a 
Paul  ▼.  Cragnaz,  25  Nev.  293,  59  Pac.  number  of  years  is  a  lease,  and  most 
857,  60  Pac.  983,  47  L.R.A.  540;  Dame  therefore  be  recorded. 

V.  Dame,  38  N.  H.  429,  75  Am.  Dec.  14.  Rockport  v.  Roekport  Granite 
195.  Co.,  177  Mass.  246,  58  N.  E.  1017,  51 

12.  Morrill  v.  Mackman,  24  Mich.   L.R.A.  779. 

279,  9  Am.  Rep.  124.  15.  United  States  ▼.  Gratiot,  14  Pet 

18.  Heywood   v.   Fulmer,  158   Ind.   526, 10  U.  S.  (L.  ed.)  673. 
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subject  of  sale,  it  is  an  interest  in  the  land,  within  the  meaning  of 
the  statute  of  frauds,  and  must  be  proved  by  writing;  but,  where  the 
thing  is  sold  in  prospect  of  separation  from  the  soil  immediately, 
or  within  'reasonable  and  convenient  time,  without  any  stipulation 
for  the  benefioial  use  of  the  soil,  but  with  a  mere  license  to  enter 
and  take  it  away,  it  is,  to  be  regarded  as  substantially  a  sale  of  goods 
only,  and  so  not  within  the  statute.^^  Under  the  general  principle 
stated  a  license  to  enter  on  land  for  the  purpose  of  removing  trees 
or  timber  therefrom,  which  have  been  felled  in  pursuance  of  a  con- 
tract of  sale,  CEuinot  be  recalled.  So  far  as  it  has  been  executed,  the 
license  is  irrevocable.*'  Although  a  parol  agreement  to  sell  timber 
is  invalid  as  a  contract,  it  is  good  as  a  license,  and  timber  cut  before 
a  revocation  thereof  becomes  the  property  of  the  licensee ;  **  and  this 
is  true,  even  though  it  is  not  removed  from  the  land  within  the  time 
agreed  upon.**  In  either  case,  however,  the  title  to  the  timber  does 
not  pass  to  or  vest  in  the  licensee  until  it  has  been  severed  from 
the  land.^^  Likewise,  a  license  to  go  on  land  and  extract  the  resin 
or  turpentine  from  trees  standing  thereon  does  not  pass  title  to  the 
resin  or  turpentine  until  it  is  severed  from  the  trees.*  But  while  a 
license  created  by  a  parol  or  simple  contract  is  irrevocable  as  to  that 
which  has  been  severed  in  execution  of  the  contract,  as  to  that  not 
yet  severed  from  the  land  it  is  revocable  at  the  will  of  the  owner 
or  by  his  death,  or  by  his  conveyance  without  reservation ; '  and  such 
license  may  be  revoked  so  that  acte  done  thereafter  on  the  land  by 

16.  Heflin  ▼.  Bingham,  56  Ala.  566,    (Mass.)  441,  77  Am.  Dee.  373;  Spald- 

28  Am.  Rep.  776 ;  Claflin  v.  Carpenter,   ing  v.  Archibald,  52  Mich.  365,  17  N. 
4  Mete.  (Mass.)  580,  38  Am.  Dec.  381;   W.  940,  50  Am.  Rep.  253. 

Mee  V.  Benedict,  98  Mich.  260,  57  N.  18.  Antrim  Iron  Co.  v.   Anderson, 

W.  175,  39  A.  8.  R.  543,  22  L.R.A,  140  Mich.  702,  104  N.  W.  319,  112 

641;  Fish  v.  CapweU,  18  R.  I.  667,  A.  S.  R.  434. 

29  AU.  840,  49  A  S.  R.  807  and  note,  Note:  19  L.R.A.  722. 

25  L.RA.    159.     See   United    States  19.  Macomber   v.    Detroit,   ete.,   R. 

Coal,  etc.,  Co.  v.  Harrison,  71  W.  Va.  Co.,  108  Mich.  491,  66  N.  W.  376,  62 

217,  76  8.  E.  346,  47  L.R.A.(N.8.)  A.  S.  R.  713  and  note,  32  L.R.A.  102. 

870  and  note,  to  the  effect  that  a  elaose  20.  Owena  v.  Lewis,  46  Ind.  488,  15 

in  a  deed  which  eonveys  land  from  Am.  Rep.  295;  Keystone  Lcunber  Co. 

parents  to  a  child  as  an  advancement,  v.  Kolman,  94  Wis.  465,  69  N.  W.  165, 

reserving^  to  the  father  and   mother  59  A.  S.  R.  905  and  note^  34  L.R.A. 

^he  privileges  of  selling  and  remov-  821. 

ing  any  timber  from  said  land  that  1.  Hancock  County  v.  Imperial  Na- 

they  may  desire  to  sell  or  to  use,  and  val  Stores  Co.,  93  Miss.  SZZ,  47  So. 

also  the  right   of  way  through   said  177, 136  A.  S.  R.  561, 17  Li.RA.(N.S.) 

lauds  to  remove  the  same,"  does  not  693. 

resene  title  to  the  timber,  but  rather  2.  Emerson  ▼.  Shores,  95  Me.  237, 

that   it  creates  only  an  unassignable  49  Atl.  1051,  85  A.  8.  R.  404;  Fish 

license.     And  see  LoGS  akd  Timber,  v.  Capwell,  18  R.  1.  667,  29  Atl.  840, 

post,  par.  4,  5,  7.  49  A.  S.  R.  807  and  note,  25  L.R.A 

17.  Giles    V.     Simonds,     15     Gray  159. 
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the  licensee  may  constitute  a  trespass.'  Following  the  general  rule 
that  a  conveyance  of  the  lands  effects  a  revocation  of  a  license,*  a 
conveyance  of  the  land,  without  reservation  of  the  trees  standing  on 
it,  but  with  notice  to  the  grantee  that  the  grantor  had  sold  the  stand- 
ing growth  to  another,  operates  to  revoke  a  license  to  cjut  the  timber.' 
The  rule  is  declared  that  timber  cut  under  a  parol  license  before  any 
notice  of  revocation  of  the  license  does  not  become  the  property  of 
a  subsequent  purchaser  of  the  land  who  had  no  valid  contract  therefor 
before  the  timber  was  cut.* 

•  83.  Mining  Licenses  Distinguished  from  Leases. — ^A  clearly  defined 
distinction  is  drawn  by  the  authorities  between  agreements  which 
create  a  lease  of  the  land  for  mineral  purposes  and  tliose  which  are 
simply  a  license  giving  to  the  licensee  authority  to  enter  and  operate 
for  minerals.  While  under  a  lease  an  interest  or  estate  in  the  land 
itself  is  created,  under  a  license  the  licensee  has  no  interest  or  estate 
in  the  land  itself,  but  only  in  the  proceeds,  and  in  such  proceeds, 
not  as  realty,  but  as  personal  property,  and  his  possession  is  the  pos- 
ses.-;] on  of  the  owner.  In  general,  a  contract  simply  giving  a  right 
to  lake  ore  from  a  mine,  no  interest  or  estate  being  granted,  confers 
a  mere  license,  and  the  licensee  acquires  no  right  to  the  ore  until 
he  separates  it  from  the  freehold.'  And  so,  according  to  the  agree- 
ment, a  privilege  of  taking  ore  out  of  and  from  lands  of  another 
may  be  a  lease,  and  not  a  mere  license,®  or  it  may  be  a  license,* 
with  the  rights  in  the  licensee  appertaining  to  licenses  generally,  and 
subject  to  the  laws  of  the  jurisdiction  in  reference  to  revocation. 
Accordingly,  the  rule  may  be  that  a  license  to  explore  for  mineral 
or  mineral  products,  oil,  for  example,  is  not  revocable  at  the  pleasure 
of  the  licensor,  when  it  has  not  only  been  granted  by  deed,  but  the 
licensee  has  taken  possession  of  the  land  and  made  large  expenditures 
thereon,  and  with  the  understanding  that  if  oil  was  discovered  he 
would  be  entitled  to  a  conveyance  of  a  certain  portion  of  the  land, 
and  to  a  lease  of  wells  on  the  other  portion ;  *®  or,  under  the  condi- 
tions, the  license  may  give  to  the  licensee  a  valid  subsisting  interest 

3.  Hodsdon  v.  Kennett,  73  N.  H.  69  Pac  857,  60  Pac.  983,  47  liRj^. 
225,  60  Atl.  686,  111  A.  S.  R.  607.  540;  Johnstown  Iron  Co.  v.  Cambria 

4.  See  infra,  par.  96.  Iron  Co.,  32  Pa.  St.  241,  72  Am.  Dec 

5.  Emerson  v.  Shores,  95  Me.  237,  783;  Bamsdall  v.  Bradford  Gas  Co., 
49  Atl.  1051,  85  A.  S.  R.  404.  225  Pa.  St.  338,  74  Atl.  207,  26  L.R.A. 

6.  Bruley  v.  Garvin,  105  Wis.  625,  (N.S.)  614  and  note. 

81  N.  W.  1038,  48  L.R.A.  839.  9.  Riddle  v.  Brown,  20  >la.  412,  56 

7.  Dark  v.  Johnston,  55  Pa.  St.  164,  Am.  Dec.  202 ;  Omaha,  etc,  Smelting, 
93  Am.  Dec.  732 ;  Bamsdall  v.  Brad-  etc,  Co.  v.  Tabor,  13  Colo.  41,  31  Pac 
ford  Gas  Co.,  225  Pa.  St.  338,  74  Atl.  925,  16  A.  S.  R.  186,  5  L.R.A.  236; 
207,  26  L.R.A.(N.S.)   614.  Bush  v.  SuUivan,  3  G.  Greene  (la.) 

Note:  133  A.  S.  R.  339.  344,  54  Am.  Dec  506. 

See  generally,  Mines.  10.  Dark  v.   Johnston,  55   Pa.    St 

8.  Paul    V.    Crag:naz,   25   Nev.   293,   164,  93  Am.  Dec  732  and  note 
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in   -thxe  real  estate  which  the  licensor  can  terminate  only  by  giving 

binx      <3ompensation  for  such  expenditure,  or  the  notice  necessary  to 

^rxx2  J.  jiate  a  tenancy  at  will;  ^^  or  the  rule  may  be  invoked  that  the 

Jnix:t±:ao^g  license  was  revocable  at  the  option  of  the  licensor,  and  that 

thd    IJ.  <;ensee,  in  expending  money,  must  be  presumed  to  do  so  in  view 

of  su.<3h  right  of  revocation.^*    It  has  been  held  that  a  parol  license 

to  ¥v^c:>3:k  mineral  land  is  not  ipso  facto  void  under  the  statute  of  frauds, 

H^i^xr^  improvements  have  been  made  on  its  faith,  but  it  may  be 

rfeel^^ired  void  by  a  competent  tribunal  on  terms  calculated  to  prevent 

frax_:i  <3.  ,*•    Whether  the  interest  of  a  licensee  in  a  mining  license  has 

be^jBZM.        forfeited,  terminated,  or  abandoned  is  a  question  of  fact  upon 

^hi<3X:ii  the  parties  are  entitled  to  the  verdict  of  a  jury.** 

^^-^t-  Public  Property  and  Privileges  Connected  Therewith. — ^Agents 

of  *-l':i.^  government,  independently  of  any  express  or  implied  license 

^  ^1":^  ^m  or  to  their  superiors,  have  the  right  to  the  immediate  posses- 

sioKTM.        of  public  property,  and  may  take  such  property  by  summary 

prcxz^^^cjing^  if  necessary,  and  against  the  will  of  any  private  owner 

^^,  ^^^'^^  liose  premises  it  is  situated.**    The  very  important  right  of  the 

citL  s!:  ^3  ^j;^s  iQ  enjoy  the  use  of  public  property  is,  in  general,  jealously 

^^"^^c3ed  by  the  courts;  and  so  it  is  that  legislation  creating  or  seek- 

ing^    "ti^ZB  create  any  discrimination  in  favor  of  one  class  as  against  another 

^  *^^<:>-t;  upheld.**    Following  this  principle  a  statute  authorizing  the 

S^^-^=^  t:  ing  of  a  license  for  fishing  in  public  waters  is  altogether  invalid 

wa^x>.   it  limita  the  privilege  to  taxpayers  and  is  in  violation  of  con- 

^.   .y^'^ional  guaranties  as  to  equal  Bights.*^     Besides  this  and  other 

^^*^^t-s  in  the  public,  tidal  and  navigable  waters  of  a  state,  on  terms 

^^    ^^^Tiality  with  all  other  citizens,*®  may  be  mentioned  in  the  same 

coi^ XX  action  the  rights  and  license  privileges  of  riparian  owners  on 

^^^^ Sable  waters;**  rights  concerning  the  taking  of  fish  and  game, 

^^    t;he  restrictions  for  ihe  public  welfare  of  such  rights;  *®  the  right 

<^    "^^ie  ice  from  public  waters  within  the  state ;  *  and  the  generally 

^^&iized  rights  as  to  the  free  use  of  public  highways.*    It  is  clear 

11.  Beatty  v.  Gregory,  17  la.  109,   Crim.   67,  45  S.  W.  717,  48  8.  W. 
0  Am.  Dec.  546.  .  518,  43  Li;R.A.  615.     See  Pish  and 

12.  Entwhistle   v.    Henke,   211   HI.   Fisheries,  vol.  11,  p.  1024.       v 

273,  71  N.  E.  990,  103  A.  8.  R.  196.  18.  Gustafson    v.    State,    40    Tex. 

18.  Bush  V.   SuUivan,  3  G.  Greene  Crim.   67,  45   S.  W.   717,  48  S.   W. 

(la.)  344,  54  Am.  Dec.  506,  518,  43  L.R.A.  615;  Rosamiller  v.  State, 

14.  Beatty  v.  Gregory,  17  la.  109,  114  Wis.  169,  89  N.  W.  839,  91  A. 
85  Am.  Dec.  546.  S.  R.  910,  58  L.R.A.  93. 

15.  Sterling  v.  Warden,  51  N.  H.  19.  Coquille  Mill,  etc.,  Co.  v.  John- 
217,  12  Ajn.  Rep.  80.  son,  52   Ore.   547,  98   Pac.   132,   132 

16.  Gustafson    v.    State,    40    Tex.  A.  S.  R.  716.    See  Waters. 

Crim.  67,  45  8.  W.  717,  48  S.  W.  518,       20.  Albright  v.  Cortright,  64  N.  J. 
43  L.R.A.   615;   Rossmiller  v.   State,  L.  330,  45  Atl.  634,  81  A.  S.  R.  504, 
114  Wis.  169,  89  N.  W.  839,  91  A.   48  L.R.A.  616. 
S.  R.  910,  58  L.R.A.  93.  1.  See  Ice,  vol.  14,  p.  3. 

17.  Gustafson    ▼.    State,    40    Tex.       2.  Crogan  v.  Schiele,  53  Cont^   186, 
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that  rights  in  public  property  must  ordinarily  rest  in  license  to  use 
such  property.*  But  it  does  not  by  any  means  follow  that  the  license 
to  use  such  property  may  not  be  without  limitations  and  restric- 
tions. For  example,  an  owner  may  dedicate  land  to  a  public  use 
by  any  act  sufficiently  evincing  his  intent  without  a  previous  adverse 
user,  and  may  also  restrict  the  enjoyment  of  the  license  to  particular 
seasons.*  And  a  municipality  may  adopt  and  enforce  proper  police 
regulations,  and  may  set  aside  specific  portions  of  public  property 
for  a  different  public  use  without  exposing  itself  to  an  action  by  a 
citizen  against  it  for  injury  to  his  adjoining  property  for  any  inci- 
dental obstruction  of  the  former  use.*  Moreover,  a  city  may  pro- 
hibit the  use  of  public  property  for  practices  other  than  that  of  its 
principal  purpose,  unless  a  special  permit  or  license  is  procured ;  • 
or  it  may,  in  the  exercise  of  its  police  functions,  absolutely  prohibit 
the  use  of  public  property  for  uses  foreign  to  its  principal  use  or 
purpose.' 

85.  Manner  of  Creating  Licenses;  Authority  to  Create. — The  one 
essential  of  a  license  is  that  it  be  assented  to  by  the  licensor;  and 
any  acts  may  serve  to  show  such  assent.  For  example,  consent  to 
the  creation  of  a  license  privilege  may  be  evidenced  by  acquiescence 
in  its  exercise;  ®  by  reservations  in  a  deed;  •  by  agreement;  ^®  or  by 
sale  or  grant.^*  Moreover,  a  parol  license  may  result  from  circum- 
stances or  the  ratification  of  previous  acts,  as  well  as  from  permission 

1  Atl.  899,  6  Ati.  673,  55  Am.  Rep.  v.  North  American  Woolen  Mills  Co., 

88;  Brand  v.  Multnomah  County,  38  70    W.    Va.    151,   73   S.    E.   312,    39 

Ore.   79,   60   Pac.   390,   62   Pac.   209,  L.R.A.(N.S.)   350;  Davis  v.  Chicago, 

84  A.  S.  R.  772,  50  L.R.A.  389.    See  etc.,  R.  Co.,  58  Wis.  646,  17  N.  W. 

Highways,  vol.  13,  p.  254.  406,  46  Am.  Rep.  667. 

3.  Albright  V.   Cortright,  64  N.  J.       Note :  13  L.R.A.  634. 

L.  330,  45  Atl.  634,  81  A.  S.  R.  504,  9.  Shirley  v.  Crabb,  138  Ind,  200, 

48  L.R.A.  616.  37  N.  E.  130,  46  A.  S.  R.  376. 

4.  Gowen  v.  Philadelphia  Exchange  10.  Wiseman  v.  Lucksinger,  84  N. 
Co.,  5  Watts  &  S.  (Pa.)  141,  40  Am.  Y.  31,  38  Am.  Rep.  479;  Rodefer  v. 
Dec.  489.  Pittsburg,  etc,  R.   Co.,  72  Ohio   St 

5.  Henkel  ▼.  Detroit,  49  Mich.  249,  272,  74  N.  E.  183,  70  L.R.A.  844. 
13  N.  W.  611,  43  Am.  Rep.  464.  11.  De   Haro  v.   United   States,   5 

6.  Love  V.  Judge,  128  Mich.  645,  Wall.  599,  18  U.  S.  (L.  ed.)  681; 
87  N.  W.  785,  55  L.RA.  618.  Steinbach  v.   Stewart,  11  WaU.   666, 

7.  Com.  V.  Davis,  162  Mass.  510,  20  U.  S.  (L.  ed.)  66;  Spalding  v. 
39  N.  B.  113,  44  A.  S.  R.  389,  26  Archibald,  52  Mich.  365,  17  N.  W. 
L.R.A.  712.  940,   50   Am.   Rep.   263;   Johnson    v. 

8.  Eaton  v.  Winnie,  20  Mich.  156,  SkUlman,  29  Minn.  96,  12  N.  W.  149, 
4  Am.  Rep.  377;  Knowles  v.  Dow,  22  43  Am.  Rep.  192;  Hancock  County 
N.  H.  387,  55  Am.  Dec.  163;  Driscoll  v.  Imperial  Naval  Stores  Co.,  93  Miss. 
V.  Newark,  etc..  Lime,  etc.,  Co.,  37  822,  47  So.  177,  136  A.  S.  R.  561,  17 
N.  Y.  637,  97  Am.  Dec.  761  and  note;  L.R.A.(N.S.)  693;  Huber  v.  Stark, 
Kay  v.  Pennsylvania  R.  Co.,  65  Pa.  124  Wis.  359,  102  N.  W.  12,  109  A 
St.   269,   3  Am.   Rep.   628;    Salinger  S.  R.  937,  4  Ann.  Cas.  340. 
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expressly  given. ^'  But  a  licoise  caanot  be  predicated  on  a  mistake.^* 
Neither  will  the  courts  readily  imply  a  license  from  equivocal  acts 
or  circumstances.  Accordingly,  a  license  to  enter  and  cat  timber 
is  not  implied  in  an  agreement  to  sell  land,^'*  or  from  clauses  relat- 
ing to  exceptions  of  uncertain  import  in  a  deed.^^  It  is  obvious  that 
the  licensor  should  have  authority  to  consent  to  a  license;  and  hence 
it  is  that  the  authority  of  a  tenant  in  common  cannot  be  extended 
to  cover  acts  of  others  that  he  cannot  legally  do  himself;  and  his 
consent  or  license  to  others  to  enter  and  extract  ore  can  extend  only 
to  the  interest  owned  by  him  in  the  common  property,^* 

86.  Authority  under  Licenses;  Prescriptive  Rights. — ^While  a  license 
creates  no  interest  in  the  land,^^  its  enjoyment  is  connected  with  and 
relates  to  the  use  of  land.  So  intimate  is  this  relation  at  times  that 
the  license  may  be  deemed  as  appurtenant  or  accessory  to  the  land,** 
and  it  has  been  denominated  as  an  incorporeal  hereditament.*'  Again, 
a  license  may  confer  a  privilege  which  is  hardly  separable  from 
interest  in  the  land.  For  example,  a  license  to  build  a  fence  on  the 
division  line  must  necessarily  confer  a  privilege  to  place  a  fence 
so  as  to  occupy  an  equal  space  on  each  side  of  the  actual  mathematical 
line  of  division,  and  so  for  this  purpose  a  reasonable  amount  of  space 
of  the  licensor's  land  may  be  used.*^  It  is  of  course  a  reasonable 
rule  that  a  grant  of  power  to  accomplish  any  particular  enterprise, 
especially  one  of  a  public  nature,  carries  with  it  authority  to  do  all 
that  is  necessary  to  effect  the  principal  object;  *  and  subsequent  assent 
to  an  entry,  without  authority,  on  one's  land,  is  equivalent  to  an 
original  authority  to  enter.*  But  while  every  license  to  do  an  act 
on  land  involves  the  occupation  of  the  land  by  the  licensee  so  far  as 
is  necessary  to  do  the  act,  his  right  does  not  extend  beyond  this,* 
for  a  license  must  be  exercised  only  in  the  manner  and  for  the  special 
purpose  for  which  consent  was  given,  cuid  if  exercised  in  any  other 
manner,  the  licensee  becomes  a  trespasser.^  Since  a  license  creates 
no  interest  in  the  land  itself,  it  follows  that  it  cannot  afford  a  basis 

12.  Note:  31  A.  S.  R.  713.  19.  GFoninger  v.  Franklin  Coal  Co., 

13.  Schraeder  Min.,  etc.,  Co.  v.  Pack-  66  Pa.  St  9,  93  Am.  Dec.  720. 

er,  129  U.  S.  688,  9  8.  Ct.  385,  32  U.  20.  Morton  v.  Reynolds,  45  N.  J.  L. 

S.  (L.  ed.)  760.  326,  46  Am.  Rep.  776. 

14.  Mooers  v.  Wait,  3  Wend.    (N.  1.  Babcock  v.  Western  R.  Corp.,  9 
Y.)  104,  20  Am.  Dec.  667.  Mete.  (Mass.)  553,  43  Am.  Dec.  411. 

15.  Baker     v.     Boston,     12     Pick.  Note:  4  L.R.A.  791. 

(Mass.)  184,  22  Am.  Dec  421.  2.  Jackson  v.  Miller,  6  Wend   (N. 

16.  Omaha,  etc..  Smelting,  etc.,  Co.   Y.)  228,  21  Am.  Dec.  316. 

▼.  Tabor,  13  Colo.  41,  21  Pae.  926,  3.  Omaha,  etc.,  Smelting,  etc.,  Co. 

16  A.  S.  R.  185,  5  L.R.A.  236.  v.  Tabor,  13  Colo.  41,  21  Pac  925. 

17.  See  supra,  par.  78.  16  A.  S.  R.  185,  6  LJR.A.  236  j  LoweU 

18.  Rerick  v.  Kern,  14  Serg.  &  R.  v.  Strahan,  145  Mass.  1, 12  N.  E.  401, 
(Pa.)  267,  16  Am.  Dec.  497  and  note.  1  A.  S.  R.  422.  ^ 

Note:  45  Am.  Dec.  699.  4.  Note:  31  A.  8.  R.  713. 
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for  a  prescriptive  right.*  But,  it  has  been  held,  if  the  parol  consent 
was  given  to  use  the  land  as  if  legally  conveyed,  the  use  would 
then  be  as  of  right,  which,  if  continued  for  the  requisite  period,  might 
develop  into  a  prescriptive  right.®  A  distinction  must  be  noted  between 
a  prescriptive  right  acquired  by  license  and  a  license  acquired  by 
prescription.  In  this  connection,  it  has  been  held  that  a  right  of 
passage  through  a  certain  barway,  as  part  of  a  right  of  way  gained 
by  prescription,  is  not  lost  by  a  failure  to  use  it  for  eleven  years 
after  it  becomes  impassable  by  act  of  the  public  authorities,  and  the 
use  of  another  barway,  some  distance  removed,  under  an  implied 
license  from  the  owner.' 

87.  Reasonable  Time  in  Which  to  Exercise  Privilege. — It  is  a  gen- 
eral rule  that  a  parol  license,  if  a\;ailable  at  all,  when  no  time  is 
limited,  must  be  acted  on  in  a  reasonable  time.®  Even  where  such 
a  license  authorizes  the  licensee  to  enter  on  land  ''at  any  and  all 
times,"  for  example,  to  cut  and  carry  away  growing  wood,  it  must 
be  acted  on  within  a  reasonable  time,  and  if  not  acted  on  within 
such  period  it  may  be  revoked.*  Under  this  rule  if  a  licensee  enter 
after  the  lapse  of  a  reasonable  period  he  may  be  held  liable  in  tres- 
pass quare  clausum  for  the  entry.^^  What  is  a  reasonable  time  is 
necessarily  dependent  on  the  nature  ,of  the  service,  and  is  generally 
a  question  of  fact,  and  in  determining  it  there  are  certain  rules  not 
to  be  lost  sight  of.  For  instance  in  respect  to  a  license  to  cut  timber, 
it  is  proper  to  inquire  as  to  the  use  ^or  which  the  timber  is  known 
to  be  wanted;  the  custom  and  rule,  if  such  there  be,  of  felling  and 
removing  the  timber,  and  as  the  capacity  of  the  niill  may  require  it, 
if  kept  reasonably  employed.**    A  license  right  or  privilege  not  yet 

5.  Kibbev  v.  Richards,  30  Ind.  App.  may  be  revoked  at  any  time  at  the 

101,  65  N.  E.  541,  96  A.  S.  R.  333;  pleasure  of  the  licensor). 

Jones  V.  Stover,  131  la.  119,  108  N.  6.  Blanchard    v.    Baker,    8    Greenl. 

W.  112,  6  L.R.A.(N.S.)   154;  Atchi-  (Me.)   253,  23  Am.  Dec.  504;  Gustin 

son,  etc.,  R.  Co.  v.  Conlon,  62  Kan.  v.  Hartinij,  20  Wyo.  1,  121  Pac.  522, 

416,  63  Pac.  432,  53  L.R.A.  781 ;  Baker  Ann.  Cas.  1914C  911. 

V.  Boston,  12  Pick.    (Mass.)    184,  22  7.  Nichols  v.  Peck,  70   Conn.   439, 

Am.  Dec.  421;  Carley  v.  Gitchell,  105  39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 

Mich.  38,  62  N.  W.  1003,  55  A.  S.  R.  81. 

428;  Luce  v.   Carley,  24  Wend.    (N.  8.  Heflin  v.  Bingham,  56  Ala.  566, 

Y.)  451,  35  Am.  Dec.  637  and  note;  28  Am.   Rep.   776;   White  v.   Elwell, 

Curtis  v.  La  Grande  Hydraulic  Water  48  Me.  360,  77  Am.  Dec.  231 ;  GUmore 

Co.,  20  Ore.  34,  23  Pac.  808,  25  Pac.  v.  WUbur,  12  Pick.   (Mass.)    120,   22 

378,  10  L.R.A.  484 ;  Gustin  v.  Hart-  Am.  Dec.  410 ;  Hill  v.  HiU,  113  Mass. 

ing,  20  Wyo.  1,  121  Pac  522,  Ann.  103,  18  Am.  Rep.  455. 

Cas.  1914C  911.     But  see  Ewing  v.  9.  Hill  v.  HUl,  113  Mass.  103,   18 

Rhea,  37  Ore.  583,  62  Pac.  790,  82  Am.  Rep.  455. 

A.  S.  R.  783,  52  L.R.A.  140  (holding  10.  Hoit  v.  Stratton  MUls,  54  N.  H. 

that    mere    naked    license    by    acqui-  109,  20  Am.  Rep.  119. 

eseence,  unless  enjoyed  for  such  a  time  11.  Heflin  v.  Bingham,  56  Ala.  566, 

as  to  bar  the  statute  of  limitations,  28  Am.  Rep.  776. 
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occLX{>led  is,  prior  to  the  expiration  of  a  reasonable  time  in  which  to 
^xerda/b  it,  a  valuable  property  which  no  one  can  legally  impeur 
or  des^troy,  although  it  may  be  impaired  by  the  exercise  of  certain 
lawful   rights  originating  in  prior  occupancy.** 

88.    Nonassignability  of  License;  Grantors  and  Grantees. — ^Ina»- 
muol:^     as  it  is  an  element  of  a  license  thai  it  is  personal,  as  such,  it 
is  in.<:^>ci.pable  of  being  assigned  or  transferred  by  the  person  to  whom 
it  is    ^^rranted.**    Nor  does  it  pass  with  the  land.**    By  analogy  also, 
a  pa.i-ol  license  to  erect  and  maintain  or  to  contribute  toward  the  cost 
of  ixxife-X^rovements  on  the  licensor's  land  is  void  under  the  statute  of 
fraixdjs^  as  against  a  grantee  of  the  land  under  the  licensor.**    Being 
^  nr^:xr^^  personal  privilege  it  is  never  extended  to  the  heirs  or  assigns 
^f  tlot^^   licensee,**  and  ordinarily,  as  to  the  licensee  himself,  a  parol 
ftcon^.^  is  regarded  as  destroyed  by  an  attempt  to  assign  it.*'   Pursu- 
ant;  t<^    this  general  principle  it  is  clear  that  the  doctrine  that  a  court 
of   ^<iv:a-ity  will  not  allow  a  licensor  to  withdraw  his  consent  without 
comj>^^3isating  the  licensee,  when  the  latter  has  expended  money  on 
th©  li-c^^nsor's  land,  does  not  apply  to  the  assigns  of  the  licensee,  where 
no    XT.^^"l)ts  under  the  license  pass  to  the  latter  with  the  transfer  of  the 
P^*^I>^  A~ty.*®    Moreover,  a  license  cannot  operate  as  an  estoppel  against 
trie    li  <L^ensor  in  favor  of  a  grantee  of  the  licensee  because  an  estoppel 
iniisti     l^e  mutual.**    Nor  is  the  grantee  of  a  licensor  estopped  to  per- 
forn:^      ^^^^  constituting  a  revocation  of  a  mere  license,  recoverable  at 
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fijf^'^   -^lanchard   ▼.   Baker,  8  Greenl.  Notes:  10  Am.  Dec  41;, 31  A.  S. 

^^V^->         1253,  23  Am.  Dec.  504;  Lewis  R.  713. 

V.  ^"«»-tland,  25  Ore.  133,  35  Pac.  25G,  14.  Jones   v.    Stover,   131   la.   119, 

S.  R.  772,  22  L.R.A.  736.  108  N.  W.  112,  6  L.R.A.(N.S.)  154. 

'XTroy  Iron,  etc..  Factory  ▼.  Com-  16.  Wickersham  v.  Orr,  9  la.  263, 

^i    i^   ^^^'  1^^»  14  ^-  S-  (^-  ®^-)  '^^  ^™-  ^^'  ^4^  J  Stevens  v.  Stevens, 

^     '   ^"^—Harov.  United  States,  6  WalL  11  Mete.    (Mass.)   251,  46  Am.  Dec 


^^^^^  U.   S.    (L.  ed.)    681;  Riddle   203. 


2()a^^*^"^"*»  20  Ala.  412,  66  Am.  Dec.  16.  De   Haro   ▼.   United    States,   5 

42   »     ^^^ates  V.  Duncan,  64  Ark.   339,  Wall.   599,   18   U.   S.    (L.   ed.)    681; 

dm         "^^-  41^'  ^2  A.  S.  R.  190;  Snow-  Prince  v.  Case,  10  Conn.  375,  27  Am 

Sjo  .Tj^  ^Waas,  19  Ind.  10,  81  Am.  Dec.  Dec.  675. 

904^ »    -^^xnerson  v.  Fisk,  6  Greenl.  (Me.)  17.  Bates  v.  Duncan,  64  Ark.  339, 

2^,,_^^   Am.    Dec.    206;    Morrill    v.  42  S.  W.  410,  62  A.  S.  R.  190;  Dark 

X^^^^'^^^xij  24  Mich.  279,  9  Am.  Rep.  v.  Johnston,  56  Pa.  St.  164,  93  Am. 

67     A  ^^<5wle8  V.  Kidder,  24  N.  H.  364,  Dec.  732  and  note;  United  States  Coal, 

2r     "^^^^^  Dee.  287;  Dame  v.  Dame,  38  etc.,  Co.  v.  Harrison,  71  W.  Va.  217, 

^^^^-       429,  75  Am.  Dec.  195:  Mum-  76  S.   E.  346,  47  L.R.A.(N.S.)    870. 

^Q*   ^.    Whitney,  16  Wend.   (N.  Y.)  Note:  49  L.R.A.  505. 

07-    J->w     ^  Am.  Dec.  60;  Ewin^  v.  Rhea,  18.  Dawson    v.    Western    Maryland 

^g-J*^^^«  583,  62  Pac.  790,  82  A.  S.  R.  R.  Co.,  107  Md.  70,  68  Ati.  301,  126 

'^-f**      ^^  L.'R.A.   140;  Dark  v.   John-  A.  S.  R.  337,  15  Ann.  Cas.  678,  14 


gton 

^^     V^^ruley  v.  Garvin,  105  Wis.  625,   421.    See  generally,  Estoppbl,  vol.  10, 


5J^^»  ^f5  Pa.  St.  164,  93  Am.  Dec.  732;    L.R.A.(N.S.)  809. 

^^^'"^^Uy   V.    Southern   Iron    Co.^  94       19.  Nunnelly  v.  Southern  Iron  Co., 


397,  29  S.  W.  361,  28  L.R.A.   94  Tenn.  397,  29  S.  W.  361,  28  L.R.A. 


^^  isr. 


W.  1038,  48  L.R.A.  839.  p.  839,  as  to  mutuality. 
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pleasure,'^  since,  as  against  a  licensee,  a  grantee  of  the  licensor  has 
the  same  right  to  revoke  a  license  (assuming  it  was  not  revoked  by 
the  conveyance)  as  has  the  original  licensor.^  Even  though  the 
license  is  irrevocable  as  to  the  licensor,  it  may  not  be  so  as  to  his 
grantee;  *  but  it  has  been  held  that  a  grantee  of  land  is  bound  by 
an  irrevocable  license  when  he  purchases  with  notice.'  Owing  to 
the  special  character  of  a  license  to  cut  and  remove  timber  from 
lands— the  license  ordinarily  being  construed  as  having  reference 
to  the  timber  itself  after  severance,  with  authority  to  sever — such 
a  license  is  generally  deemed  to  be  assignable,  whether  made  so  by 
express  words  or  not.*  The  rule  giving  right  to  the  owner  of  a  fee 
to  revoke  at  pleasure  a  mere  license  to  another  to  occupy  his  land, 
or  any  portion  thereof,  is  equally  applicable  to  his  lessee,  where  such 
lessee  is  the  licensor,  unless  the  latter  be  restrained  by  the  terms  of 
his  lease  from  granting  such  license.* 

XV.  Revocation  and  Liability 

89.  Rule  as  to  Revocability  Generally. — It  is  an  ancient  and  well 
settled  doctrine  of  the  common  law  that  a  mere  license,  whether  by 
deed  or  by  parol,  is  revocable  at  pleasure,*  unless  coupled  with  an 

20.  Ewing  V.  Rhea,  37  Ore.  683,  62  401,  57  U.  S.  (L.  ed.)  679,  43  L.RA. 
Pac.  790,  82  A.  S.  R.  783,  52  L.R.A.  (N.S.)  961;  Hicks  v.  Swift  Creek 
140.  Mill   Co.,  133  Ala.  411,  31  So.  947, 

1.  Hodgkins  V.  Parrington,  150  Mass.  91  A.  S.  R.  38,  57  L.R.A.  720;  Wyun 
19,  22  N.  E.  73,  15  A.  S.  R.  168,  3  v.  Garland,  19  Ark.  23,  68  Am.  Dec. 
L.R.A.  209.  See  infni,  par.  89  et  seq.,  as  190 ;  Bates  v.  Duncan,  64  Ark.  339,  42 
to  revocation  by  conveyance  generally.   S.  W.  410,  62  A.  S.  R.  190;  Broads 

2.  Prince  v.  Case,  10  Conn.  375,  27  v.  Mead,  159  Cal.  765,  116  Pac.  46, 
Am.  Dec.  675  and  note;  Bock  v.  Fos-  Ann.  Cas.  1912C  1125;  Fuker  v.  Geor- 
ter,  147  Ind.  530,  46  N,  E.  920,  62  gia  R.,  etc.,  Co.,  81  Ga.  461,  8  S.  E. 
A.  S.  R.  427;  Shaw  v.  Proffitt,  57  Ore.  529,  12  A.  S.  R.  328,  2  L.R.A.  843; 
192, 109  Pac.  584,  110  Pac.  1092,  Ann.  Howes  v.  Barmen,  11  Idaho  64,  81  Pac 
Cas.  1913A  63.  48,  114  A.  S.  R.  265,  69  L.R.A.  568; 

3.  Snowden  v.  Wilas,  19  Ind.  10,  Woodward  v.  Seely,  11  El.  157,  50 
81  Am.  Dec.  370  and  note;  Shaw  v.  Am.  Dec.  445;  Dwight  v.  Hayes,  150 
Proffitt,  57  Ore.  192,  109  Pac.  584,  111.  273,  37  N.  B.  218,  41  A.  S.  R. 
110  Pac.  1092,  Ann.  Cas.  1913A  63  367;  Stacv  v.  Glen  Ellyn  Hotel,  etc., 
(citinsr  authorities  to  this  point).  Co.,   223   111.   546,  79   N.   E.   133,  8 

4.  Keystone  Lumber  Co.  v.  Kolman,  L.R.A.(N.S.)  966;  Owens  v.  Lewis,  46 
94  Wis.  465,  69  N.  W.  165,  59  A.  S.  Ind.  488,  15  Am.  Rep.  295;  Shirley 
R.  905,  34  L.R.A.  821.  See  supra,  v.  Crabb,  138  Ind.  200,  37  N.  B.  130, 
par.  82.  But  for  authorities  contra,  46  A.  S.  R.  376;  Kibbey  ▼.  Richards, 
see  70  L.R.A.  902  note.  30  Ind.  App.  101,  65  N.  E.  641,  96 

5.  Salinger  v.  North  American  Wool-  A.  S.  R.  333;  Atchison,  etc.,  R.  Co.  v. 
en  Mills  Co.,  70  W.  Va.  151,  73  S.  B.  Conlon,  62  Kan.  416,  63"  Pac.  432, 
312,  39  L.R.A.(N.S.)   350.  53  L.R.A.  781;  Shipley  v.  Fink,  102 

6.  Christ  Church  v.  Philadelphia  Md.  219,  62  Atl.  360,  2  L.R.A.(N.S.) 
County,  24  How.  300,  16  U.  S.  (L.  1002;  Goles  v.  Simoiids,  15  Gray 
ed.)  602;  Marrone  ▼.  Washington  (Mass.)  441,  77  Am.  Dec.  373  and 
Jockey  Club,  227  U.  S.  633,  33  S.  Ct.    note;    Hodgkins    ▼.    Farrington,    150 
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interest,'  or  grant ;  ®  or  unless  it  is  executed ;  •  or,  according  to  the 
rule  in  many  jurisdictions,  unless,  by  reason  of  expenditures  made 
by  the  licensee  on  the  strength  of  the  license,  it  would  otherwise  be 
inequitable  to  permit  the  licensor  to  eflFect  a  revocation,  (lenerally 
speaking  an  unexecuted  parol  license  is  revocable  *®  at  any  time  before 
it  is  executed ;  ^^  and  this  has  been  held  to  be  the  rule  even  though 
the  Ucense  is  based  on  a  valuable  consideration.^^  In  general  notice 
of  revocation  of  a  parol  license  is  unnecessary  where  the  licensee  has 
no  removable  property  on  the  premises.^*  It  is  revocable  not  only  at 
the  will  of  the  owner  of  the  property  on  which  it  is  to  be  exercised^ 
but  by  his  death,  by  alienation  or  by  a  demise  of  the  land  by  him, 

Mass.  19,  22  N.  £.  73,  15  A.  S.  B.  (Mass.)  441,  77  Am.  Dec  373;  Putney 

168,  6  L.R.A.  209;  Rust  v.   Conrad,  v.  Day,  6  N.  H."430,  25  Am.  Dec.  470, 

47  Mich.  449,  11  N.  W.  265,  41  Am.  overruled  on  another  point  by  Houston 

Rep.  720;  Houx  v.  Seat,  26  Mo.  178,  v.  Laffee,  46  N.  H.  505;  Woodbury  v. 

72  Am.  Dec.  202;  Putney  v.  Day,  6  Parshley,  7  N.  H.  237,  26  Am.  Dee. 

N.  H.  430,  25  Am.  Dec.  470,  overruled  739 ;  Le  Fevre  v.  Le  Fevre,  4  Serg.  & 

on  another  point  by  Houston  v.  Laffee,  R.  (Pa.)  241,  8  Am.  Dec.  696.    And 

46  N.  H.  505 ;  Lawrence  v.  Spring-  see  infra,  par.  90  et  seq. 
er,  49   N.  J.   Eq.   289,  24  Atl.   933,       10.  Shipley  v.  Fink,  102  Md.  219, 

31   A.   S.   R.   702    (holding   a   parol  62   Atl.    360,   2   L.R.A.(N.S.)    1002; 

license   revocable   in    the   absence   of  Giles  v.  Simonds,  15  Gray  (Mass.)  441, 

proof   that  its  revocation   will   work  77  Am.  Dec.  373  and  note;  Sterling 

irreparable  damage  to  the  licensee) ;  v.  Warden,  51  N.  H.  217, 12  Am.  Rep. 

Wiseman  v.  Lucksinger,  84  N.  Y.  31,  80;  Fish  v.  Capwell,  18  R.  I.  667,  29 

98  Am.  Rep.  479 ;  Chase  v.  Second  Ave.  Atl.  840,  49  A.  S.  R.  807,  25  LJl. A. 

R.  Co.,  97  N.  T.  384,  49  Am.  Rep.  159.     See   other   cases   cited  in   this 

531;  Wheelock  v.  Noonan,  108  N.  Y.  paragraph;  and  see  infra,  par.  94. 
179,  15  N.  E.  67,  2  A.   S.  R.  405;       11.  Fluker  v.  Georgia  R.,  eto.,  Co., 

Taylor  v.  Millard,  118  N.  Y.  244,  23  81  Ga.  461,  8  S.  E.  529,  12  A.  S.  R. 

N.  E.  376,  6  L.R.A.  667;  American  328,  2  L.R.A.  843;  Burton  v.  Scherpf, 

Rapid  Tel.  Co.  v.  Hess,  125  N.  Y.  641,  1  AUen  (Mass.)  133,  79  Am.  Dec.  717; 

26  N.  E.  919,  21  A.  S.  R.  764,  13  Shaw  v.  Proffitt,  57  Ore.  192, 109  Pac 
L.R.A.  454;  Emdy  v.  Roanoke  Navi-  584,  110  Pac.  1092,  Ann.  Cas.  1913A 
gation,  etc.,  PowerPC©.,  Ill  N.  C.  94,  63  and  note. 

16  S.  E.  18,  17  L.R.A.  699;  Gowen  12.  Rhodes  v.  Otis,  33  Ala.  578,  73 
V.  Philadelphia  Exchange  Co.,  5  Watts  Am.  Dec.  439 ;  Dark  v.  Johnston,  55 
&  S.  (Pa.)  141,  40  Am.  Dec.  489;  Pa.  St  164,  93  Am.  Dec.  732;  Nun- 
Harris  V.  Brown,  202  Pa.  St.  16,  51  nelly  v.  Southern  Iron  Co.,  94  Tenn. 
Atl.  586,  90  A.  S.  R.  610;  Foster  v.  397,  29  S.  W.  361,  28  L.R.A.  421. 
Browning,  4  R.  L  47,  67  Am.  Dec.  But  see  infra,  par.  90,  for  the  limita- 
505 ;  Pif er  v.  Brown,  43  W.  Va.  412,  tions  of  this  rule. 

27  S.  E.  399,  49  L.R.A.  497  and  note.  13.  Wilson  v.  St.  Paul,  etc,  R.  Co., 
Notes:  10  Am.  Dec.  41;  22  A.  S.  41  Minn.  56,  42  N.  W.  600,  4  L.R.A. 

R.  238;  4  L.R.A.  276;  21  L.R.A,  219;   378;  Archer  v.  Chicago,  etc.,  R.  Co., 

49  L.R.A.  499.  41   Mont.  56,  108   Pac  571,   137  A. 

7.  See  infra,  par.  92.  S.  R.  692 ;  Doe  v.  Baker,  15  N.  C.  220, 

8.  See  infra,  par.  93.  25  Am.  Dec.  706 ;  Hepburn  v.  McDow- 

9.  Woodward  v.  Seely,  11  HI.  157,  eU,  17  Serg.  &  R.  (Pa.)  383,  17  Am. 

50  Am.  Dec.  445;  Clafin  v.  Carpenter,  Dec.  677.  See  infra,  par.  97,  as  to 
4  Mete.  (Mass.)  580,  38  Am.  Dec.  notice  required  where  improvements 
381;     Giles     v.     Simonds,     15     Gray  are  to  be  removed. 
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more,  the  rule  will  not  apply  to  a  mere  naked  license,  predicated  on 
an  invasion  of  another's  right,  and  which  is  in  effect  a  trespass  on 
his  property;  and  this  is  true  even  when  money  haa  been  expended 
in  improving  the  property,  under  a  belief  that  the  uninvited  use 
relied  on  will  never  be  interrupted.*  And  in  some  jurisdictions  this 
rule  will  not  apply  to  a  license  implied  from  sBence  or  mere  acqui- 
escence.^ Other  authorities  hold  that  while  a  license  is  revocable 
at  law,  although  money  may  have  been  expended  on  the  faith  of  it 
by  the  licensee  he  may  have  relief  in  equity  on  the  grounds  of  estoppel 
and  part  performance  of  a  parol  contract.®  A  line  of  decisions  is  to  the 
effect  that  when  any  acts  are  done  under  a  pai'ol  agreement  for  an 
interest  in  land,  which  are  prejudicial  to  the  party  performing  them, 
and  are  iii  part  execution  of  such  agreement,  it  is  valid,  and  not  within 
the  statute  of  frauds.'  Especially  where  a  nonexecution  would  operate 
as  a  fraud  on  the  rights  of  the  vendor,  part  performance  may  be  en- 
forced in  equity,  and  instances  occur  where  a  parol  license  executed 
has  been  held  to  be  irrevocable  at  law.® 

91.  Modification  of  Rule  as  to  Irrevocability. — ^Many  of  the  later 
cases  qualify  the  rule  set  forth  in  the  preceding  paragraph  by  declar- 
ing that  the  license  relied  on  must  be  an  express  agreement,  and 
not  a  mere  passive  acquiescence,  amounting  at  most  to  an  implied 
license,  without  consideration  or  benefit  inuring  to  the  licensee ;  and 
that  such  passive  acquiescence  will  not  change  the  revocable  quality 
of  a  license,  or  raise  an  estoppel.*  Nor  can  it  be  claimed  that  the 
license  becomes  irrevocable  where  the  licensee's  expenditures  were 
trifling,  and-  for  aught  that  appears  have  been  more  than  repaid  in 
the  use  already  had  by  the  licensee  of  the  privilege  given  to  him.^*^ 
And  it  is  obvious  of  course  that  this  rule  will  not  obtain  where 
some  other  principle  of  law  is  to  be  violated  by  such  a  construction.*^ 
Many  of  the  authorities  hold  that  both  at  law  and  in  equity,  the 
doctrine  that  an  executed  license  is  irrevocable  is  confined  to  those 
licenses  under  which,  when  executed,  it  cannot  be  claimed  that  any 

4.  Hodgkins  v.  Parrin^on,  150  87  N.  W.  644,  92  A.  S.  R.  481,  55 
Mass.  19,  22  N.  E.  73, 15  A.  S.  R.  168,  L.R. A.  310 ;  Munsch  v.  Stelter,  109 
5  L.R. A.  209 ;  Ewing  v.  Rhea,  37  Ore.  Minn.  403,  124  N.  W.  14, 134  A.  S.  R. 
583,  62  Pac.  790,  82  A.'S.  R.  783,  52  785,  25  L.R.A.(N.S.)  727;  Pitzman  v. 
L.R.A.  140.  Boyce,  111  Mo.  387,  19  S.  W.  1104, 

6.  See  infra,  par.  91.  33  A.  S.  R.  636  f  Ewing  v.  Rhea,  37 

6.  Foster  v.  Browning,  4  R.  I.  47,  Ore.  583,  62  Pac.  790,  82  A.  S.  R.  783, 
67  Am.  Dec.  505.  52  L.R.A.  140;  Shaw  v.  Proffitt,  57 

7.  Ricker  v.  Kelly,  1  Greenl.  (Me.)    Ore.  192,  109  Pac  584,  110  Pac.  1092, 
117,  10  Am.  Dec.  38;  Hazelton  v.  Put-   Ann.   Gas.  1913 A  63  and  note, 
nam,  3  Pin.  (Wis.)  107,  54  Am.  Dec.       10.  Lawrence  v.  Springer,  49  N.  J. 
158  and  note.  Eq.  289,  24  Atl.  933,  31  A.  S.  R.  702; 

Note:  7  Ann.  Caa.  710.  Wiseman  v.  Lucksinger,  84  N.  Y.  31, 

8.  Wilson  V.  Chalfant,  15  Ohio  248,   38  Am.  Rep.  479. 

45  Am.  Dec.  574.  11.  Prince  v.   Case,  10  Conn.  375, 

9.  Ryan  v.  Towar,  128  Mich.  463,   27  Am.  Dec.  675. 
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estate  or  intej^est  in  lancbs  passes,  and  to  licenses  which  axe  given 
on  a  valuable  consideration.**  Under  some  of  the  decisions  this 
rule  is  adopted  merely  to  the  extent  of  holding  that,  when  executed, 
a  license  cannot  be  so  revoked  aa  to  render  illegal  acts  done  under 
it;  *•  and  though  sometimes  it  may  not  be  easy  to  ascertain  the  point 
of  time  at  which  a  parol  license  may  be  revoked,  when  it  is  no  longer 
executory  and  the  licensee  has  expended  money  on  the  faith  of  it^ 
and  is  in  the  enjoyment  of  the  privilege  connected  with  it,  yet  there 
must  be  a  time  at  which  it  is  revocable ;  otherwise,  it  is  maintained, 
it  would  create  a  permanent  interest  in  land.^*  Under  some  of  the 
autht)rities  the  rule  is  that  a  parol  executed  license  cannot  be  revoked 
where  expenditures  have  been  made  in  good  faith,  unless  the  licensee 
is  placed  in  statu  quo ;  **  but  other  decisions  are  to  the  effect  that 
a  licensee  making  improvements  on  faith  of  a  parol  license  may  have 
equitable  interposition,  at  all  events  so  far  as  to  restrain  their  appro- 
priation by  the  licensor,  without  first  placing  the  licensee  in  the 
same  position  in  which  he  stood  before  the  execution  of  the  license.** 
A  very  clear  distinction  is  taken  between  a  mere  parol  license,  fol- 
lowed by  expenditures  and  improvements,  and  a  parol  contract  for 
the  sale  of  the  land  followed  by  like  improvements  placed  upon  the 
land  on  the  faith  of  the  parol  contract  being  performed;  and  the 
holding  is  that  in  the  latter  case  equity  will  intervene  on  the  ground 
of  part  performance,  but  not  in  the  former  case,  where  no  such  basis, 
to  wit,  a  contract  made,  was  in  existence." 

92.  License  Coupled  with  Interest  Generally. — ^Whenever  a  power 
is  coupled  with  an  interest  it  cannot  be  recalled  at  the  pleasure  of 
the  donor.  So  a  license  when  an  interest  is  coupled  therewith  may 
lose  the  quality  of  revocability.*®  It  is  said  that  a  license  coupled 
with  an  interest  exists  where  the  party  obtaining  a  license  to  do  a  thing 
also  acquires  a  right  to  do  it.    In  such  case  the  authority  conferred 

12.  Levy  v.  Louisville  Gunning  Sys-  68  Am.  Dec.  190  and  note;  Nowlin 
tem,  121  Ky.  610,  89  S.  W.  528,  1  v.  Whipple,  120  Ind  596,  22  N.  E. 
L.R.A.(N.S.)  359.  669,  6  L.R.A.  159;  Buck  v.  Foster, 

Note :  10  L.R. A.  486.  147  Ind.  530,  46  N.  E.  920,  62  A.  S. 

13.  Grimshaw  v.  Belcher,  88  Cal.  B.  427  and  note;  Addison  v.  Hack,  2 
217,  26  Pac.  84,  22  A.  S.  R.  298;  Gill  (Md.)  221,  41  Am.  Dec.  421; 
Wickersham  v.  Orr,  9  la.  253,  74  Am.  Johnson  v.  Barton,  23  N.  D.  629,  137 
Dec.  348 ;  Hodgkins  V.  Farrington,  150  N.  W.  1092,  44  L.R.A.(N.S.)  557; 
Mass.  19,  22  N.  E.  73,  15  A.  S.  R.  Shaw  v.  Proffitt,  57  Ore.  192, 109  Pac. 
168,  5  L.R.A.  209;  Johnson  v.  Skill-  584,  110  Pac.  1092,  Ann.  Caa.  1913A 
maji,  29  Minn.  96,  12  N.  W.  149,  43  63  and  note;  Pierce  v.  Cleland,  133 
Am.  Rep.  192;  Hazelton  v.  Putnam,  Pa.  St.  189, 19  Atl.  352,  7  L.R.A.  752. 
3  Pin.  (Wis.)  107,  54  Am.  Dec.  158  16.  Hazelton  v.  Putnam,  3  Pin. 
and  note.  (Wis.)  107,  54  Am.  Dee.  158  and  note. 

Note:  49  L.R.A.  524.  Note;  44  L.R.A.(N.S.)  569. 

14.  Fuhr  V.  Dean,  26  Mo.  116,  69  17.  Pitzraan  v.  Boyce,  111  Mo.  387, 
Am  Dec.  484.  19  S.  W.  1104,  33  A.  S.  R.  536. 

*  16.  Wynn  v.  Garland,  19  Ark.  23,       18.  Western  Union  Tel.  Co.  v.  Penn- 
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is  not  merely  a  permission;  it  amounts  to  a  grant,^*  or. an  easement, 
and  where  it  is  so  construed  it  takes,  as  such,  the  qualities  of  a  right 
in  the  land  itself.*®  But  another  rule  is  to  the  effect  that  while  a 
license  coupled  with  an  interest  is  irrevocable,  this  doctrine,  although 
unquestionably  correct  in  a  qualified  sense,  can  only  be  considered 
as  applicable  to  the  temporary  occupation  of  land,  and  confers  no 
right  nor  interest  in  the  land  itself.*  A  distinction  has  been  drawn 
between  a  mere  license  revocable  at  will  and  a  license  coupled  with 
an  interest,  which  is  irrevocable  so  long  as  the  interest  continues. 
Where  there  is  no  agreement,  either  express  or  implied,  that  the 
licensee  should  enjoy  the  privilege  extended  to  him  longer  thanf  the 
mutual  interests  of  the  parties  should  require,  and  where,  although  he 
may  have  expended  money  on  the  faith  of  such  privilege,  there  is 
nothing  in  the  record  to  show  that  it  was  done  on  the  faith  of  an  irrevo- 
cable license,  it  cannot  be  construed  as  such.*  Rights  exercised  by  one 
in  the  land  of  another,  accompanied  with  participation  in  the  profits  of 
the  soil,  are  termed  profits  a  prendre.  And  so  a  grant  in  praesenti 
of  a  sole  and  exclusive  right  and  privilege  to  hunt  upon  the  lands 
of  the  grantor  is  a  grant  of  a  profit  a  prendre,  and  not  a  mere  revo- 
cable license.' 

93.  Grant  or  Contract  as  Basis;  Covenant  Not  to  Revoke. — ^In  all 
cases  of  a  license  by  parol,  where  the  grant  is  of  a  nature  capable 
of  being  made  by  parol,  the  hcense  is  irrevocable.  But  where  the 
license  by  parol  is  coupled  with  a  parol  grant  of  something  which 
is  incapable  of  being  granted  otherwise  than  by  deed  or  by  compli- 
ance with  a  statutory  requirement,  there  the  license  is  a  mere  license, 
because  the  grant  annexed  to  it  wants  legal  validity;  and  hke  all 
mere  licenses,  it  is  revocable.*  In  this  view  of  the  distinction  drawn, 
it  is  clear  that,  generally  speaking,  a  license  to  remove  wood  or  timber 

sylvania  Co.,  129  Fed.  849,  64  C.  C.  A.  20.  Western  Union  Tel.  Co!  v.  Penn- 

285,  68  L.R.A.  968;  Woodward  v.  See-  sylvania  Co.,  129  Fed.  849,  64  C.  C.  A. 

ly,  11  111.  157,  50  Am.  Dec.  445 ;  Rogers  285,  68  L.R.A.  968;  Chicagp,  etc.,  R. 

V.  Cox,  96  Ind.  157,  49  Am.  Rep.  152 ;  Co.  v.  Hall,  135  Ind.  91,  34  N.  E.  704, 

Chicago,  etc.,  R.  Co.  v.  Hall,  135  Ind.  23  L.R.A.  231. 

91,  34  N.  E.  704,  23  L.R.A.  231 ;  Long  1.  Hazelton    v.    Putnam,    3    Pin. 

V.  Buchanan,  27  Md.  502,  92  Am.  Dec.  (Wis.)  107,  54  Am.  Dec.  158;  Clute 

653 ;     Giles    v.     Simonds,    15     Gray  v.  Carr,  20  Wis.  531,  91  Am,  Dec.  442. 

(Mass.)  441,  77  Am.  Dec.  373;  Powers  2.  Baltimore,  etc.,  R.  Co.  v.  Potomac 

V.  Harlow,  53  Mich.  507, 19  N.  W.  257,  Coal  Co.,  51  Md.  327,  34  Am.  Rep. 

51  Am.  Rep.  154;  Salinger  v.  North  316. 

American   Woolen   Mills   Co.,  70   W.  3.  Bingham  v.  Salene,  15  Ore.  208, 

Va.  151,  73  S.  E.  312,  39  L.R.A. (N.S.)  14  Pac.  523,  3  A.  S.  R.  152. 

330;  Clute  v.  Carr,  20  Wis.  531,  91  Note:  40  L.R.A.(N.S.)  300. 

Am.  Dec.  442.  4.  Long  v.  Buchanan,  27  Md.  602, 

Notes:   10   Am.  Dec.  41;   10   Eng.  92  Am.  Dec.  653;  Wood  v.  Leadbitter, 

Rul.  Cas.  11.  13  M.  &  W.  838, 14  L.  J.  Exch.  161,  l6 

19.  Sterling  v.  Warden,  51  N.   H.  Eng.  Rul.  Cas.  49. 
217,  12  Am.  Rep.  80. 
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is  of  an  irrevocable  nature  in  so  far  as  it  is  founded  on  the  grant 
itself ;  ^  and  the  same  is  true,  as  a  general  rule,  as  to  the  taking  of 
ore  from  mines.®  Accordingly,  if  the  owner  of  chattels  or  otlier 
personal  property,  by  virtue  of  a  contract  with  or  the  permission 
of  the  owner  of  land,  places  his  property  on  tlie  land,  the  license  to 
enter  on  it  for  the  purpose  of  taJcing  and  removing  the  property  is 
irrevocable,  for  in  such  case  the  license  is  coupled  with  and  sup- 
ported by  a  valid  interest  or  title  in  the  ^property  considered  apart 
from  the  land.'  And  a  license  is  irrevocable  if  it  is  given  by  a  lessee 
of  personal  property  to  the  lessor  and  is  to  enter  on  the  premises  of 
the  former  and  remove  such  personalty  on  default  in  the  payment 
of  the  rent  stipulated  to  be  paid  therefor.®  iAliere  a  privilege  called 
a  license  is  granted  for  a  certain  period  by  a  deed  made  for  a  valuable 
consideration,  and  impoj^ing  mutual  obligations  on  the  parties,  a 
covenant  not  to  revoke  may  be  implied.*  Express  power  to  revoke 
may,  of  course,  be  given  by  contract;  and  where  this  is  done  the 
right  to  revoke  is  confined  to  the  conditions  contained  in  the  agree- 
ment.*^ 

94.  Rule  that  License  Is  Revocable  though  Improvements  Are 
Made. — At  common  law,  a  parol  license  to  be  exercised  on  the  land 
of  another  creates  an  interest  in  the  land,  is  within  the  statute  of 
frauds,  and  may  be  revoked  by  the  licensor  at  any  time,  no  matter 
whether  or  not  the  licensee  has  exercised  acts  under  the  license,  or 
expended  money  in  reliance  thereon.  While  in  a  number  of  the  states 
this  rule  has  been  upheld,**  like  many  another  strict  principle  of 
the  common  law,  it  has  undergone  a  general  transformation  in  this 
country  to  meet  advancing  conditions,  and  so  it  is  now  a  rule  of 
wide  application  that  an  executed  license  cannot  be  revoked.**  Fol- 
lowing the  common  law  doctrine  the  courts  of  many  of  the  states 
uphold  the  general  rule  that  a  parol  license  to  do  an  act  on  tlie  land 
of  the  licensor,  while  it  justifies  Einything  done  by  the  licensee  before 
revocation,  is,  nevertheless,  revocable  at  the  option  of  the  licensor, 
and  this  although  the  intention  was  to  confer  a  continuing  right,  and 
money  had  been  expended  by  the  licensee  on  the  faith  of  the  license.*' 

5.  See  snpra,  par.  82.  11.  Yeager  v.  Tuning,  79  Ohio  St. 

6.  See  supra,  par.  83;  and  see  gen-  121,  80  N.  E.  657,  128  A.  S.  R.  679 
erally,  Mines.  and  note,  19  L.K.A.(N.S.)   700. 

7.  Giles  V.  Simonds,  15  Gray  (Mass.)  Notes:  31  A.  S.  R.  715;  7  Ann.  Caa. 
441,  77  Am.  Dec.  373.  706,  715. 

8.  Lambert  v.  Robinson,  162  Mass.  12.  See  supra,  par.  90. 

34,  37  N.  E.  753,  44  A.  S.  R.  31i6.  13.  Ilinks  v.  Swift  Creek  Mill  Co., 

9.  Wood  V.  Leadbitter,  13  M.  &  W.  133  Ala.  411,  31  So.  947,  91  A.  S.  R. 
838,  14  L.  J,  Exeh.  161,  16  Eug.  Rul.  38,  57  L.K.A.  720;  Prince  v.  Case,  10 
Cas.  49.  Conn.  37."),  27  Am.  Dec.  675  and  note; 

10.  Guyat  v.  Thomson,  [1894]  3  Ch.  Woodward  v.  SopIv,  11  111.  157,  50  Am. 
388,  64  L.  J.  Ch.  32,  71  L.  T.  N.  S.  Dec.  445;  Dviight  v.  Hayes,  150  111. 
416,  16  Eng.  Rul.  Cas.  64.  273,  37  N.  E.  218.  41  A.  S.  R.  367; 
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And  so  it  has  been  held  that  a  parol  license  gives  no  indefeasible 
power  or  authority  to  exercise  a  continuing  privilege  on  another's 
land,  even  when  carried  into  execution,  and  upheld  by  acts  done 
in  pais  in  accordance  with  its  terms.^*  Under  this  rule  it  has  been 
held  that  the  right  of  revocation  exists  without  remedy  to  the  licensee 
for  the  recovery  of  such  expenditures.**  Many  of  the  cases  denying 
estoppel  to  revoke  proceed  in  part  at  least  on  the  ground  that  so  far 
as  the  licensee  has  expei:\ded  money  or  incurred  liabilities  in  the 
execution  of  his  license  he  must  be  held  to  have  done  so  with  full 
knowledge  of  the  fact  that  the  license  might  at  any  time  be  revoked, 
and  hence  there  is  no  room  for  the  exercise  of  the  doctrine  of  estoppel 
for  the  purpose  of  precluding  the  licensor  from  the  assertion  of  legal 
or  equitable  rights.**  It  is  asserted  that  the  licensee  is  conclusively 
presumed,  as  matter  of  law,  to  know  that  a  license  is  revocable  at 
the  pleasure  of  the  licensor,  and  if  he  expend  money  in  connection 
with  his  entry  on  the  land  of  the  latter  he  does  so  at  his  peril.  Any 
other  doctrine;  it  has  been  said,  would  render  most  licenses  irrevo- 
cable, and  make  them  operate  as  conveyances  of  interest  in  land.*' 
Rome  of  the  authorities  therefore  maintain  that  the  reasoning  from 
estoppel  overthrows  the  statute  of  frauds;  that  it  practically  passes 
an  interest  in  realty  without  the  formalities  required  by  that  statute.** 
In  a  few  cases  a  distinction  has  been  made  between  a  license  to  operate 
exclusivelv  on  the  licensor's  land  and  a  license  to  do  or  erect  some- 
thing  on  the  licensee's  own  land  by  which  a  right  or  easement  of  the 
licensor  may  be  affected,  it  being  held  that  licenses  of  the  former 
class  are  always  revocable,  while  tliose  of  the  latter  class  are  irrevo- 
cable after  execution  by  the  expenditure  of  money  or  labor  by  the 
licensee.  *•  •  The  doctrine  of  estoppel  cannot  be  invoked  to  prevent 
city  authorities  from  removing  obstructions  to  the  freest  use  of  the 
streets,  which,  imdoubtedly,  as  an  original  question,  they  had  full 

Entwhistle  v.  Henke,  211  HI.  273,  71  R.  874  and  note;  Huber  v.  Stark,  124 

N.  E.  990,  103  A.  S.  R.  196;  Jones  Wis.  359,  102  N.  W.  12,  109  A.  S.  R. 

V.  Stover,  131  la.  119,  108  N.  W.  112,  937,  4  Ann.  Cas.  340. 

6  L.R.A.(N.S.)  154  and  note;  Shipley  Notes:    5    L.R.A.(N.S.)     727;    19 

V.  Fink,  102  Md.  219,  62  N.  E.  360,  L.RA.(N.S.)    700;    44    L.R.A.(N.S.) 

2  L.R.A.(N.S.)  1002  and  note;  John-  557;  7  Ann.  Cas.  710;  Ann.  Cas.  1913A 

son  V.  Skillman,  29  Minn.  95, 12  N.  W.  75. 

149,  43  Am.  Rep.  192;  Archer  v.  Chi-  See  supra,  par.  90,  for  the  opposing 

cago,  etc.,  R.  Co.,  41  Mont.  56,  108  rule. 

Pac.  571,  137  A.  S.  R.  692  and  note;  14.  Hazelton    v.    Putnam,    3    Pin. 

Wheeloek  v.  Noonan,  108  N.  Y.  179,  (Wis.)  107,  54  Am.  Dec.  158  and  note. 

15  N.  E.  67,  2  A.  S.  R.  405 ;  Crosdale  15.  Pitsman  v.  Boyce,  111  Mo.  387, 

V.  Lanigan,  129  N.  Y.  604,  29  N.  E.  19  S.  W.  1104,  33  A.  S.  R.  536. 

824,  26  A.  S.  R.  551  and  note ;  Fowler  16.  Note :  7  Ann.  Cas.  714. 

V.  Dclaplain,  79  Ohio  St.  279,  87  N.  17.  Note:  49  L.R.A.  499. 

E.  260,  21  L.R.A.(N.S.)  100;  Hatha-  18.  Note:  16  Am.  Dee.  503. 

way  V.  Yakima  Water,  Li2:ht,  etc.,  Co.,  19.  Note:  7  Ann.  Cas.  717, 

14  Wash.  469,  44  Pac.  896,  53  A.  S. 
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pow^xr  to  prevent;  in  other  words,  a  license  to  erect  and  maintain 
such,  obstructions  cannot  as  to  municipal  authorities  be  made  perpet- 
ual £^x3.d  irrevocable.** 

^S^     Future  Enjoyment  of  Parol  License;  Specific  Performance. — 
Althi-o-ugh  a  parol  license  of  a  permanent  easement  on  the  land  of 
anotlx^r  is  within  the  statute  of  frauds,  yet  if  the  licensee  has  made 
larg^  ±nvestments  for  the  enjoyment  of  such  easement,  equity  will  often 
decr^>^    specific  performance,  as  in  cases  of  partly  executed  parol  con- 
tracts    of  sale  of  lands.^    In  a  sense  a  license  may  become  an  agree- 
meii-fc    on  a  valuable  consideration,  as  where  the  enjoyment  of  it  must 
neces^^^uily  be  preceded  by  the  expenditure  of  money.     And  when 
the  ^MT^xnieQ  has  made  improvements  or  invested  capital  in  consequence 
^f  it   l::!.^  has  become  the  purchaser  for  a  valuable  consideration.*    Espe- 
("mlly       will  future  enjoyment  of  an  executed  parol  license,  granted 
^^  a-  c?<iDnsideration,  or  on  the  faith  of  which  money  has  been  expended, 
^  ^x^:f  orced  in  equity  where  adequate  compensation  in  damages  can- 
not l>^    obtained;  *  or  where  it  would  operate  as  a  fraud  on  one  party.* 
But    xj.  uder  certain  authorities  a  mere  oral  license  cannot  be  enforced 

■ 

m    ^c|^  m_:i.ity,  even  after  the  expenditure  of  money  on  the  faith  of  it.* 

Atifi      ^ven  where  the  rule  permitting  specii.     performance  obtains, 

a  par<:>;i  contract  for  an  interest  in  land  will  not  be  enforced  in  equity 

unlos^    such  contract  is  definite  and  certain  in  all  its  parts;®  neither 

^^^     tlnat  remedy  be  decreed  where  tlie  party  invoking  its  aid  has 

not    p>.^rted  with  any  consideration  or  property,  and  no  irreparable 

ci*^>:^^.^^^Q  ig  suffered  by  him.'     It  has  been  held  that  a  rule  that  a 

^  ^^t         of  equity,  having  acquired  jurisdiction  of  a  suit  to  compel 

^  .?*^'^^^^  performance  of  an  agreement  to  convey  real  estate,  will,  on 

V  '-^^^^^^  of  proof  of  the  agreement,  and  a  mere  parol  license  to  place 

^^J"-  ^-  <3ing  thereon  appearing,  retain  jurisdiction  to  prevent  the  licen- 

^*^<::>m  removing  the  building  until  he  had  compensated  the  licen- 

^'     "^'^^ill  not  be  applied  against  one  who  has  purchik?ed  the  property 

ironcv  ^jjQ  licensor.* 

jTg^        -Augusta  V.  Burum,  93  Ga.  68,  Wiggins  Ferry  Co.,  112  HI.  334,  54 

"i^^      %^,^^.  820,  26  L.B.A.  340  and  note.  Am.   Kepu   243;   Rust  v.   Conrad,   47 

>!^^yiin  V.  Garland,  19  Ark.  23,  68  Mich.  449,  11  N.  W.  265,  41  Am.  Rep. 

^^^  ^K)ec.  190;   Cook  v.  Pridgen,  45  720.     And  see  supra,  par.  94,  as  to 

\^«^^*^31,  12  Am.  Rep.  582.  the  rule  of  revocabiJity  notwithstanding 

-jjotes:  10  Am.  Dec.  42;  49  L.R.A.  the  making  of  expenditures. 

.Q'tj  515.  6.  Howes  v.  Barmon,  11  Idaho  64, 

2.  Rerick  v.  Kern,  14  Serg.  &  R.  81  Pac.  48, 114  A.  S.  R.  255,  69  L.R.A. 
(Pa.)  267,  16  Am.  Dec.  497.  568;  Crosdale  v.  Lanigan,  129  N.  Y. 

Note:  49LJI.A.  515.  604,  29  N.  E.  824,  26  A.  S.  R.  551. 

3.  Snowden  v.  Wilas,  19  Ind.  10,  81  7.  Howes  v.  Barmon,  11  Idaho  64, 
Am.  Dec.  370  and  note.  81  Pac.  48, 114  A.  S.  R.  255,  69  L.R.A. 

4.  Wynn  v.  Garland,  19  Ark.  23,  68  568. 

Am.  Dec.  190.  8.  Shiplev  v.  Fink,  102  Md.  219,  62 

6.  St.   Louis  Nat.   Stock  Yards   v.   N.  E.  3(30,  2  L.R.A.(N.S.)  1002. 
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96.  Means  of  Effecting  Revocation. — The  revocation  of  an  execu- 
tory license  may  be  efiFected  in  an  almost  unlimited  variety  of  ways. 
In  general  any  act  evincing  an  intention  to  revoke  will  suffice  for 
that  purpose,  such  as  a  denial  of  the  right;  •  an  appropriation  of  lands 
to  a  use  inconsistent  with  the  enjoyment  of  the  right;**  a  written 
contract  of  sale  of  the  property ;  **  the  execution  of  a  lease  of  the 
property ;  *•  the  destruction  of  the  property  so  as  to  leave  nothing 
on  which  the  license  could  operate;  *•  or  an  action  at  law/*  or  any 
other  act  inconsistent  with  the  continued  enjoyment  of  the  license.** 
Owing  to  its  personal  character  it  is  a  rule  also  that  a  parol  license 
is  revoked  by  the  death  of  the  licensor  *•  or  the  licensee,*'  even 
though  it  ia  executed.*^  So  a  conveyance  of  land  will  revoke  every 
icense  and  authority  which  had  been  previously  given  by  tlie  grantor.** 
It  has  been  held,  however,  that  where  a  license  is  revoked  by  a  deed 
of  such  right  to  a  third  person,  and  the  latter  continues  in  the  enjoy- 
ment of  the  license  under  a  claim  of  right  to  do  so,  for  more  than 
twenty  years,  such  claim  of  the  licensee  ripens  by  adverse  user  into 

9.  Shirley  ▼.  Crabb,  138  Ind.  200,  18.  Fowler  v.  Delaplain,  79  Ohio  St. 
37  N.  E.  130,  46  A.  S.  E.  376.  279,  87  N.  E.  260,  21  L.R.A.(N.S.) 

10.  Archer  v.  Chicago,  etc.,  R.  Co.,  100. 

41  Mont  56,  108  Pac.  571,  137  A-  S.  19.  De   Haro   ▼.    United   States,   S 

R.  692.  WaU.   599,   18   U.    S.    (L.   ed.)    681; 

Note :  31  A.  S.  R.  714.  Riddle  v.  Brown,  20  Ala.  412,  56  Am. 

11.  Bruley  v.  Garvin,  105  Wis.  625,  Dec.  202;  Hicks  v.  Swift  Creek  Mill 
81  N.  W.  1038,  48  L.R.A.  839.  Co.,  133  Ala.  411,  31  So.  947,  91  A. 

12.  Note:  31  A.  S.  R.  714.  S.  R.   38  and  note,  57  L.R.A.  720; 

13.  Shirley  v.  Crabb,  138  Ind.  200,  Omaha,  etc.,  Smelting,  etc,  Co.  v.  Ta^ 
37  N.  E.  130,  46  A.  S.  R.  376.  bor,  13  Colo.  41,  21  Pac.  925,  16  A. 

14.  Joy  V.  Hull,  4  Vt.  455,  24  Am.  S.  R.  185,  5  L.R.A.  236;  Jenkins  v. 
Dec.  625.  Lykes,  19  Fla.  148,  45  Am.  Rep.  19*, 

Note:  31  A.  S.  R.  714.  Shipley  v.  Fink,  102  Md.  219,  62  N. 

15.  Nichols  V.  Peck,  70  Conn.  439,   E.  360,  2  L.R.A.(N.S.)  1002;  Hodg- 

39  Atl.  803,  66  A.  S.  R.  122  and  note,  kins  v.  Farrington,  150  Mass.  19,  22 

40  L.R.A.  81;  Pitzman  v.  Boyce,  lU  N.  E.  73,  15  A.  S.  R.  168,  5  L.R.A. 
Mo.  387,  19  S.  W.  1104,  33  A.  S.  R.  209 ;  Wilson  v.  St.  Paul,  etc.,  R.  Co.,  41 
636;  Salinger  v.  North  American  Wool-  Minn.  56,  42  N.  W.  600,  4  L.R.A.  378; 
en  MUls  Co.,  70  W.  Va.  151,  73  S.  E.  Kremer  v.  Chicago,  etc.,  R.  Co.,  51 
312,  39  L.R.A.(N.S.)   350.  Minn.  15,  62  N.  W.  977,  38  A.  S.  R. 

16.  Putney  v.  Day,  6  N.  H.  430,  468 ;  Houx  v.  Seat,  26  Mo.  178,  72  Am. 
25  Am.  Dec.  470,  overruled  on  another  Dec.  202 ;  Archer  v.  Chicago,  etc.,  R. 
point  by  Houston  v.  LafTee,  46  N.  H.  Co.,  41  Mont.  56,  108  Pac.  571,  137  A. 
505;  Hodsdon  v.  Kennett,  73  N.  H.  S.  R.  692;  Eckerson  v.  Crippen,  110 
225,  60  Atl.  636,  111  A.  S.  R.  607.  N.  Y.  585,  18  N.  E.  443, 1  L.R.A.  487 ; 

Note:  31  A.  S.  R.  714.  Harris  v.  Gillinjrham,  6  N.  H.  9,  23 

17.  De  Haro  v.  United  States,  6  Am.  Dec.  701;  Taylor  v.  Millard,  118 
Wall.  599,  18  U.  S.  (L.  ed.)  681;  N.  Y.  244,  23  N.  E.  376,  6  L.R.A.  667 ; 
Prince  v.  Case,  10  Conn.  375,  27  Am.  Fish  v.  Capwell,  18  R.  I.  667,  29  Atl. 
Doc.  675  and  note;  Rust  v.  Conrad,  840,  49  A.  S.  R.  807,  25  L.R.A.  159. 
47  lAlich.  419,  11  N.  W.  265,  41  Am.  Notes:  10  Am.  Dec  41;  31  A.  S. 
Rep.  720.  R.  714. 
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a  light,^^  and,  further,  that  a  transfer  of  that  possession  by  the  owner 
to  another  may  not  necessarily  operate  as  a  revocation  of  the  license.^ 
Generally  speaking,  where  a  licensee  has  erected  structures  on  the 
property  on  the  faith  of  the  license,  with  a  right  of  removal,  he  will  not 
be  affected  by  a  conveyance  of  the  land,  till  notice,  either  actual 
or  constructive,  of  the  revocation.* 

97.  Rule  as  to  Improvements;  Right  to  Remove. — ^Where  buildings 
are  erected  by  a  licensee  on  land  of  the  licensor  under  an  agreement 
or  understanding  that  they  may  be  removed  at  the  pleasure  of  the 
builder,  in  general,  they  do  not  become  a  part  of  the  real  estate, 
but  continue  to  be  personal  chattels,  and  the  property  of  the  person 
who  erected  them.  In  such  a  case,  it  is  immaterial  what  is  the  pur- 
pose, size,  'material,  or  mode  of  construction  of  such  buildings.*  '  In 
several  jurisdictions  it  is  held  that  even  though  the  license  is  revocable, 
the  licensee  is  entitled,  on  revocation,  to  reasonable  notice  and  oppor- 
tunity to  remove  the  improvements  erected  by  him  on  the  licensor's 
premises,  if  they  axe  removable;  *  and  if  the  licensor  interferes  with 
such  right,  he  will  be  liable  in  damages.*  The  expense  of  removing 
the  structure  ought,  in  justice,  to  fall  on  the  one  for  whose  benefit 
it  was  erected  •  A  license  to  erect  a  dam  for  temporary  purposes 
ends  by  the  decay  of  the  dam,  and  will  not  authorize  the  erection 
of  another  dam  in  its  place.'  While  in  such  a  case  one  rule  is  to 
the  effect  that  a  new  license  is  required,®  there  is,  however,  authority 
to  the  effect  that  where  such  a  structure  has  been  destroyed  by  fire, 
a  reasonable  time  should  be  allowed  for  its  reconstruction.*  Laches 
in  not  compelling  one  to  remove  timbers,  which  he  inserted  in  a 
wall  on  the  plaintiff's  land  by  the  oral  license  of  plaintiff's  predecessor 
in  interest,  will  not  prevent  plaintiff  from  maintaining  a  bill  in  equity 
to  compel  such  removal,  if  sych  timbers  have  not  been  kept  in  their 

20.  Eckerson  v.  Crippen,  110  N.  Y.  Note:  7  Ann.  Cas.  715. 

585,  18  N.  E.  443, 1  L.R.A.  487.  5.  Note:  44  L.R.A.(N.S.)  557,  568. 

Note:  1  L.R.A.  487.  6.  Hodgkina     v.     Farrington,     150 

But  see  supra,  pax.  86,  as  to  pre-  Mass.  19,  22  N.  E.  73,  15  A.  S.  U.  168, 

scriptive  rights  generally.  5  L.R.A.  209;  Woodbury  v.  Parshley, 

1.  Branson  v.  Labrot,  81  Ky.  638,  7  N.  H.  237,  26  Am.  Dec.  739. 

50  Am.  Rep.  193.  7.  Grimshaw  v.  Belcher,  88  Cal.  217, 

2.  Dame  v.  Dame,  38  N.  H.  429,  26  Pac.  84,  22  A.  S.  R.  298;  Cowles 
75  Am.  Dec.  195.  v.  Kidder,  24  N.  H.  364,  57  Am.  Dec. 

8.  Russell  V.  Richards,  11  Me.  371,  287;  Hepburn  v.  McDowell,  17  Serg. 
26  Am.  Dec.  532;  Dame  v.  Dame,  38  &  R.  (Pa.)  383,  17  Am.  Dec.  677. 
N.  H.  429,  75  Am.  Dec.  195.  Note:  31  A.  S.  R.  714. 

4.  Rogers  v.  Cox,  96  Ind.  157,  49       8.  Dyer  v.  Sanford,  9  Mete.  (Mass.) 
Am.  Rep.  152;  Russell  v.  Richards,  11   395,  43  Am.  Dec.  399. 
Me.  371,  26  Am.  Dec.  532  and  note;       9.  Heflin  v.  Bingham,  56  Ala.  566, 
White  V.  EJwell,  48  Me.  360,  77  Am.   28  Am.  Rep.  776. 
Dee.  231;  Shipley  v.  Fink,  102  Md. 
219,  62  Atl.  360,  2  L.R.A.(N.S.)  1002. 
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present  position  a  sufficient  length  of  time  to  create  a  prescriptive 
right  to  have  them  continue  undisturbed.^^ 

98.  Liability  of  Licensor  and  Licensee. — It  is  a  well  established 
rule  that  where  an  owner  of  land  directly  or  by  implication  induces 
persons  to  enter  on  and  pass  over  it  he  thereby  assumes  an  obliga- 
tion that  it  is  in  a  safe  condition,  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  is  liable  in  damages  to  a  person  injured 
thereby,^^  provided,  of  course,  due  care  was  exercised  by  the  person 
injured.^*  On  the  other  hand,  no  duty  is  imposed  by  law  on  the 
owner  or  occupant  to  keep  his  premises  in  a  suitable  condition  for 
those  who  come  there  solely  for  their  own  convenience  or  pleasure, 
and  who  are  not  either  expressly  invited  to  enter  or  induced  to  come 
thereon.^*  And  this  has  been  held  to  be  the  rule  even  when  this 
is  done  with  the  owner's  permission.  Such  visitors  are  mere  licensees, 
and  enjoy  the  license  in  the  condition  in  which  they  are,  and  subject 
to  the  attendant  risks;**  and  the  duty  devolving  on  the  licensor 

10.  Hodgkins  v.  Famngton,  150  512;  Jennings  v.  Van  Schaick,  108 
Kan.  19,  22  N.  E.  73,  15  A.  S.  R.  168,  N.  Y.  530,  15  N.  E.  424,  2  A.  S.  R. 
5  L.RA.  209.  459;  Campbell  v.  Boyd,  88  N.  C.  129, 

11.  Pomponia  v.  New  York,  etc.,  R.  43  Am.  Rep.  740;  Troy  v.  Cape  Fear, 
Co.,  66  Conn.  528,  34  Atl.  491,  50  A.  etc.,  R.  Co.,  99  N.  C.  298,  6  S.  E. 
S.  R.  124  and  note,  32  L.R.A.  530;  77,  6  A.  S.  R.  521;  Belief ontaine,  etc., 
Atlanta  Cotton-seed  Oil  MiUs  v.  Cof-  R.  Co.  v.  Snyder,  18  Ohio  St.  399,  98 
fey,  80  Ga.  145,  4  S.  E.  759,  12  A.  S.  Am.  Dec.  175 ;  Taylor  v.  Delaware, 
R.  244;  West  Chicago  Masonic  Ass'n  etc.,  Canal  Co.,  113  Pa.  St.  162,  8 
V.  Cohn,  192  HI.  210,  61  N.  E.  439,  85  Atl.  43,  57  Am.  Rep.  446;  Freer  v. 
A.  S.  R.  327,  55  L.R.A.  235;  Nave  v.  Cameron,  4  Rich.  L.  (S.  C.)  228,  55 
Flack,  90  Ind.  205,  46  Am.  Rep.  205;  Am.  Dec.  663. 

Indianapolis  v.  Emmelman,  108  Ind.  12.  Elliott  v.  Pray,  10  Allen  (Mass.) 

530,  9  N.  E.  155,  58  Am.  Rep.  65;  378,  87  Am.  Dec.  653  and  note. 

Penso   V.   McCormiek,  125   Ind.   116,  13.  Nave  v.  Flack,  90  Ind.  205,  46 

25  N.  E.  156,  21  A.  S.  R.  211,  9  L.R.A.  Am.  Rep.  205 ;  Faris  v.  Hoberg,  134 

313;  Sweeny  v.  Old  Colony,  etc.,  R.  Ind.  269,  33  N.  E.  1028,  39  A.  S.  R. 

Co.,  10  Allen  (Mass.)  368,  87  Am.  Dec.  261;  Sweeny  v.  Old  Colony,  etc.,  R. 

644  and  note;  Corrigan  V.  Union  Sugar  Co.,  10   Allen    (Mass.)    368,  87  Am. 

Refinery,  98  Mass.  577,  96  Am.  Dec.  Dec.  644;  Ryan  v.  Towax,  128  Mich. 

685 ;  Davis  v.  Central  Cong.  Soc,  129  463,  87  N.  W.  644,  92  A  S.  R.  481, 

Mass.  367,  37  Am.  Rep.  368;  Gordon  55   L.R.A.    310;    Larmore   v.   Crown 

V.  Cnmmings,  152  Mass.  513,  25  N.  E.  Point  Iron  Co.,  101  N.  Y.  291,  4  N.  E. 

978,  23  A.  S.  R.  846,  9  L.R.A.  640;  752,    54    Aul    Rep.    718;    Cusick   ▼. 

Powers  V.  Harlow,  53  Mich.  507,  19  Adams,  115  N.  Y.  65,  21  N.  E.  673, 

N.  W.  257,  51  Am.  Rep.  154;  Driscoll  12  A  S.  R.  772;  Fox  ▼.  Wamer-Quin- 

V.   Newark,  etc.,   lime,   etc.,   Co.,   37  Ian  Asphalt  Co.,  204  N.  Y.  240,  97 

N.  Y.  637,  97  Am.  Dec.  761 ;  Carroll  N.  E.  497,  Ann.  Cas.  1913C  745,  38 

V.  Staten  Island  R.  Co.,  58  N.  Y.  126,  L.R.A.  (N.S.)   395;  Gillifi  v.  Pennsyl- 

17  Am.  Rep.  221;  Beck  v.  Carter,  68  vania  R.  Co.,  59  Pa.  St.  129,  98  Am. 

N.  Y.  283,  23  Am.  Rep.  176;  Barry  Dec.  317. 

V.  New  York  Cent.,  etc.,  R.  Co.,  92  14.  Pomponio  v.  New  York,  etc.,  R. 

N.  Y.  289,  44  Am.  Rep.  377;  Byrne  v.  Co.,   66   Conn.   528,   34  Atl.   491,  50 

New  York  Cent,  etc.,  R.  Co.,  104  N.  A.  S.  R.  124,  32  L.R.A.  530;  Illinois 

Y.  362,  10  N.  E.  539,  58  Am.  Rep.  Cent.  R.  Co.  v.  Godfrey,  71  111.  500, 
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in  such  cases  is  no  greater  than  to  exercise  ordinary  care,**  refraining^ 
of  course,  from  positive  or  wilful  acts  that  work  an  injury.**  So  a 
trespasser  or  licensee  who  enters  on  premises  by  permission  only, 
without  any  enticement,  allurement,  or  inducement  being  held  out 
to  him  by  the  owner  or  occupant,  cannot  recover  damages  for  inju- 
ries caused  by  obstructions  or  pitfalls.*'  It  is  also  a  rule  that  a  mere 
naked  license  or  permission  to  enter  premises,  whether  implied  by 
law  or  given  by  the  owner  or  occupant,  does  not  impose  on  the  latter 
any  obligation  to  provide  against  the  dangers  of  accident  to  such 
licensee.*®  With  reference  to  the  use  of  dangerous  premises  by  chil- 
dren, with  the  acquiescence  of  the  owner,  the  rule  is  that  such  an 
owner  is  bound  to  exercise  care  accordingly,  having  due  regard  to 
such  probable  use,  and  proportioned  to  the  probable  danger  to  per- 
sons so  using  them.**  However,  in  a  rather  extraordinary  case  in 
which  an  infant  of  four  years  of  age  was  held  to  be  a  trespasser,  it 
was  declared  that  an  action  could  not  be  maintained  for  an  injury, 
where  there  was  no  evidence  of  malice  or  gross  and  reckless  care- 
lessness.*^ The  question  of  negligence  and  as  to  what  constitutes 
reasonable  care  is  ordinarily  a  question  of  fact*    As  to  the  licensee, 

22  Am.  Rep.  112;  Gibson  ▼.  Leonard,  32  N.  E.  182,  36  A.  8.  B.  376,  17 
143  111.  182,  32  N.  E.  182,  36  A.  S.  L.R.A.  588  (holding:,  however,  that  the 
R.  376,  17  L.R.A.  588 ;  Indianapolis  members  of  an  underwriter's  fire  patrol 
V.  Emmelman,  108  Ind.  530,  9  N.  E.  who  force  open  and  enter  a  building 
155,  5  Am.  Rep.  65;  Faris  v.  Hoberg,  to  save  property  from  fire,  without 
134  Ind.  269,  33  N.  E.  1028,  39  A.  invitation,  permission,  or  license  ez- 
S.  R.  261;  Baltimore,  etc.,  R.  Co.  v.  press  or  implied,  from  the  owner  or 
State,  62  Md.  479,  50  Am.  Rep.  233;  occupant,  are  not  trespassers,  as  they 
Benson  v.  Baltimore  Traction  Co.,  77  enter  and  remain  under  a  license  im- 
Md.  535,  26  Atl.  973,  39  A.  S.  R.  436.  plied  by  law) ;  Baltimore,  etc.,  R.  Co. 
20  L.R.A.  714;  Plummer  v.  Dill,  156  v.  State,  62  Md.  479,  50  Am.  Rep. 
Mass.  426,  31  N.  E.  128,  32  A.  S.  R.  233;  Sweeny  V.  Old  Colony,  etc.,  R. 
463;   Beck  v.   Carter,  68  N.  Y.  283,  Co.,  10  Allen    (Mass.)    368,  87  Am. 

23  Am.  Rep.  175;  Cahill  v.  Layton,  Dec.  644  and  note. 

57  Wis.  600,  16  N.  W.  1,  46  Am.  Rep.  18.  Gibson  v.  Leonard,  143  lU.  182, 

46.  32  N.  E.  182,  36  A.   S.  R.  376,  17 

15.  West  Chicago  Masonic  Ass'n  v.  L.R.A.  588;  Powers  v.  Harlow,  53 
Cohn,  192  111.  210,  61  N.  E.  439,  85  Mich.  507, 19  N.  W.  257,  51  Am.  Rep. 
A.  S.  R.  327,  55  L.R.A.  235.  154. 

16.  Pomponio  v.  New  York,  etc.,  R.  19.  Harriman  v.  Pittsburgh,  etc.,  R. 
Co.,  66  Conn.  528,  34  Atl.  491,  50  A.  Co.,  46  Ohio  St  11,  12  N.  E.  451,  4 
S.  R.  124  and  note,  32  L.R.A.  530;  A.  S.  R.  507. 

Gibson  v.  Leonard,  143  111.   182,  32       20.  Morrissey  v.  Eastern  R.  Co.,  126 
N.  E.  182,  36  A.  S.  R.  376,  17  L.R.A.   Mass.  377,  30  Am.  Rep.  686. 
588;  Conradt  v.  Clauve,  93  Ind.  476,       1.  Byrne  v.  New  York  Cent.,  etc.,  R. 
47  Am.  Rep.  388;  Powers  v.  Harlow,   Co.,  104  N.  Y.  362,  10  N.  E.  539,  58 

53  Mich.  507,  19  N.  W.  257,  51  Am.  Am.  Rep.  512;-  Taylor  ▼.  Delaware, 
Rep.  164;  Larmore  v.  Crown  Point  etc.,  Canal  Co.,  113  Pa.  St  162,  8  Atl. 
Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752,  43,  57  Am.  Rep.  446,.  But  see  gsner- 

54  Am.  Rep.  718.  ally.  Negligence. 

17.  Gibson  v.  Leonard,  143  111.  182, 
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the  rule  generally  is  that  he  need  exercise  only  reasonable  and  ordi- 
nary care  and  precaution ; '  and  that  where  he  fails  in  this  he  is 
liable  in  damages.' 

XVI.  Actions  and  Proceedings 

99.  Remedies  in  General. — ^Remedies  in  license  cases  are  of  course 
dependent  on  the  nature  of  the  case  itself,  the  provisions  of  the  locai 
law,  and  the  ends  sought.  Accordingly  the  remedy  may  be  an  assump- 
sit for  a  breach  of  the  contract  implied  from  the  contract  granting 
the  license  privilege  for  a  consideration;  *  or  damages;  •  or  replevin, 
as  against  a  trespasser ;  •  or  trover,  as  for  the  value  of  buildings  erected 
and  converted  to  the  use  of  the  licensor; '  or,  according  to  the  cir- 
cumstances, the  remedy  may  be  ejectment  against  the  licensor,^  or 
against  the  licensee.*  In  addition  one  who  persists  in  using  the 
license  after  notice  of  its  termination  may  be  prevented  from  so  doing 
by  such  force,  not  extending  to  life  or  limb,  as  may  be  necessary  to 
effectuate  his  expulsion  from  the  premises.**  A  summary  abatement 
of  a  nuisance  by  the  owner  himself,  under  certain  circumstances,  is 
not  only  justified,  but  commendable,  as  in  an  abatement  undertaken 
to  do  away  with  menacingly  dangerous  and  unsanitary  conditions.** 
In  this  connection  it  has  been  held  that  a  failure  to  remove  a  build- 
ing for  a  considerable  period  of  time  after  notice  to  remove  entitles 
the  purchaser  of  the  land  to  remove  it  himself;  and  to  do  this  the 
building  may  be  taken  to  pieces  by  such  purchaser,  without  his 
being  liable  in  damages,  if  no  wanton  or  unnecessary  injury  is  done, 
and  if  the  owner  of  the  building  has  provided  no  place  for 
it.**  Under  certain  other  circumstances  injunction  may  be  the 
proper   remedy,   either   against   the   licensee,**    or   in   aid   of   his 

2.  West  Chicago  Masonic  Ass'n  v.  Am.  Dec.  195  (holding  that  the  builder 
Cohn,  192  111.  210,  61  N.  E.  439,  85  or  his  assignee  may  bring  the  action). 
A.  S.  R.  327  and  note,  55  L.RA.  235.  8.  Swartz  v.  SwarU,  4  Pa.  St.  353, 

3.  Eaton  v.  Winnie,  20  Mich.  156,  45  Am.  Dec.  697. 

4  Am.  Rep.  377;  Dean  v.  McLean,  48  9.  Doe  v.  Baker,  15  N.  C.  220,  25 
Vt.  412,  21  Am.  Rep.  130.  Am.  Dec.  706. 

4.  Homey  v.  Nixon,  213  Pa.  St.  20,  10.  Fluker  v.  Georgia  R.,  etc.,  Co., 
61  AtL  1088, 110  A.  S.  R.  520  and  note,  81  Ga.  461,  8  S.  E.  529,  12  A.  S.  R. 

5  Ann.  Gas.  349, 1  L.R.A.(N.S.)  1184.   328,  2  L.R.A.  843. 

6.  See  infra,  par.  100.  11.  Crossland  v.  Pottsville  Borough, 

6.  Keystone  Lumber  Co.  v.  Kolman,  126  Pa.  St.  511, 18  Atl.  15, 12  A.  S.  R. 
94  Wis.  465,  69  N.  W.  165,  59  A.  S.  891. 

R.  905,  34  L.R.A.  821  and  note  (hold-  12.  Prince  v.  Case,  10  Conn.  375,  27 

ing   a   licensee    under    an    unrevoked  Am.  Dec.  675  (holding  that  a  recovery 

license  to  cut  and  remove  timber  for  in  ejectment  by  a  purchaser  of  th« 

which  he  has  paid  full  value  has  suffi-  lands  is  notice  to  the  heirs  or  assigns 

cient  title  in  the  timber  to  support  of    a    deceased    licensee    to    remove 

replevin  for  it,  when  wrongfully  cut  structures), 

by  a  trespasser).  13.  Grimshaw  v.  Belcher,  88  Cal.  217, 

7.  Dame  v.  Dame,  38  N.  H.  429,  75  26  Pac.  84,  22  A.  S.  R.  298 ;  Stevens 
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privilege.^^  But  an  owner  will  not  be  enjoined  from  resisting  an  un- 
warranted abuse  of  the  privilege  granted.^*  Conformably  to  the  well 
known  principle,  however,  equity  has  no  jurisdiction  of  a  suit  to  pre- 
vent wrongful  interference  with  one  who  has  been  granted  a  license 
privilege,  if  the  remedy  at  law  for  damages  is  adequate.^*  It  is  obvious 
that  a  license,  if  valid  and  effectual,  constitutes  a  complete  defense  at 
law ;  and  until  that  defense  has  been  established,  and  the  defendants 
continue  afterwards  to  harass  the  complainants  by  vexatious  suits, 
chancery  has  no  jurisdiction  in  the  matter ;  ^'  but  a  license  cannot 
justify  acts  unless  they  are  within  its  terms,  and  those  terms  will  not  be 
strained  beyond  a  fair  and  reasonable  interpretation.^®  And  it  is 
of  course  apparent  that  a  license  issued  without  authority  is  held  to 
be  no  protection ;  and  licensors,  having  no  authority,  granting  licenses 
are  held  liable  in  damages.^* 

100.  Damages. — ^An  action  for  damages  will  lie  agaiiuit  an  owner 
for  destroying  structures  erected  on  his  land  by  a  licensee  under  a 
parol  license,  given  for  a  consideration  paid,^^  or  where  he  other- 
wise acts  in  bad  faith  in  order  to  injure  the  grantee;  ^  and  exemplary 
damages  may  be  awarded  for  wilfully  attempting  to  enjoy  a  parol 
license  after  the  license  has  been  revoked.^  An  owner  may  not 
maintain  a  nuisance  on  his  lands  though  erected  by  a  licensee  thereon, 
where  such  nuisance  is  likely  to  cause  the  injury  of  another,  and 
if  he  does  so  maintain  it  he  is  liable  in  damages.*  Of  course  a  license 
and  agreement  under  which  land  is  taken  for  a  railroad,  with  agree- 
ment to  pay  its  value,  dispense  with  the  writ  of  ad  quod  damnum, 
allowed  by  statute,  even  if  this  remedy  would  otherwise  be  exclusive.* 
But  where  a  privilege  is  under  a  license,  or  a  grant  of  easement,  the 
right  to  damages,  under  the  statute,  may  be  barred.^ 

101.  Trespasses. — ^Trespass  will  not  lie  where  one  goes  on  the  land 
of  another  to  remove  buildings  he  has  erected  there  or  other  movable 
property  under  a  parol  license  from  the  owner,*  unless  he  has  lost  the 

V.  Stevens,  11  Mete.  (Mass.)  251,  45  1.  Isberwood  v.  Salene,  61  Ore.  572, 
Am.  Dec.  203.  123  Pac.  49,  Ann.  Cas.  1914B  542,  40 

14.  Flickinger  v.  Shaw,  87  Cal.  126,  L.R.A.(N.S.)  299. 

25  Pac.  268,  22  A.  S.  R.  234, 11  L.R.A.  2.  Hicks  v.  Swift  Creek  MiU  Co., 
134.  133  Ala.  411,  31  So.  947,  91  A.  S.  R. 

15.  Bingham  v.  Salene,"  15  Ore.  208  38,  57  L.R.A.  720. 

14  Pac.  523,  3  A.  S.  R.  152.  3.  Rockport    v.    Rockport    Granite 

16.  Isherwood   v.    Salene,   61    Ore.   Co.,  177  Mass.  246,  58  N.  E.  1017,  51 
572,  123  Pac.  49,  Ann.   Cas.   1914B   L.R.A.  779. 

542,  40  L.R.A.{N.S.)  299.  4.  Chicago,  etc..  Coal  R.  Co.  v.  Hall, 

17.  Woodward  v.  Seely,  11  HI.  157,  135  Ind.  91,  34  N.  E.  704,  23  L.R.A. 
50  Am.  Dec.  445.  231. 

18.  Wheelock  v.  Noonan,  108  N.  Y.  6.  Hathom  v.  Stinson,  10  Me.  224, 
179,  15  N.  E.  67,  2  A.  S.  R.  405.  25  Am.  Dec.  228. 

19.  Note:  70  L.R.A.  900.  6.  Ricker  v.  Kelly,  1  Greenl.  (Me.) 

20.  Wilson  V.  Chalf ant,  15  Ohio  248,  117,  10  Am.  Dec.  38 ;  White  v.  Elwell, 
45  Am.  Dec.  574.  48  Me.  360,  77  Am.  Dec.  231;  Long 
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right  of  removal.'  And  a  grantee  of  land  on  which  a  third  person 
has  been  giv&n  a  parol  license  may  maintain  trespass  in  case  the 
licensee  attempts  to  act  under  the  license  after  the  grant.^  In  certain 
cases  of  license  under  contract,  one  who  persists  in  the  use  of  a 
privilege  after  the  license  has  been  revoked  becomes  a  trespasser, 
and  may  be  removed  by  such  force  as  is  necessary  to  overcome  his 
resistance ;  and  for  such  removal  trespass  will  not  lie,  his  only  remedy 
being  an  action  for  the  breach  of  contract.*  A  mere  entry  and  occupa- 
tion of  the  land  cannot  justify  the  use  of  a  privilege.  On  the  con- 
trary, such  a  one  is  a  continuous  trespasser,  except  as  to  acts  done 
under  a  license.*^  A  person  who  enters  another's  premises  under 
an  express  license,  if  it  was  not  fraudulently  obtained,  does  not  become 
a  trespasser  ab  initio  by  wrongful  acts  while  upon  the  premises, 
although  he  would  become  such  if  he  had  entered  by  authority  con- 
ferred by  law.^^  But  a  person  cannot  be  guilty  of  trespass  by  illegal 
entry,  or  ab  initio,  if  his  wrong  is  committed  subsequent  to  a  rightful 
entry,  where  such  entry  was  by  permission  of  the  owner  or  an  occu- 
pant of  the  premises.'^  Treq)ass  quare  domum  fregit  cannot  be  main- 
tained without  showing  an  unlawful  entry  into  the  house ;  ^*  and  if 
one  having  a  right,  by  license,  to  enter  on  another's  land,  for  a  lawful 
purpose,  exceed  his  license  or  abuse  his  authority,  he  is  liable  for 
consequential  damages  arising  from  his  wrongful  act,  in  an  action 
of  trespass  quare  clausum  fregit.**  A  license  cannot  be  revoked  after 
it  has  been  executed  so  as  to  permit  acts  done  under  it  to  be  treated 
as  trespasses ;  *^  and  for  an  invasion  of  this  the  licensee's  right,  tres- 
pass will  lie  against  the  owner  of  the  freehold.** 

V.  Bachanan,  27  Md.  502,  92  Am.  Dec.  11.  Bennett  v.  Mclntire,  121  Ind. 

663;  Dame  v.  Dame,  38  N.  H.  429,  231,  23  N.  E.  78,  6  L.R.A.  736. 

75  Am.  Dec.  195.  12.  Note:  27  L.R.A.(N.S.)   443. 

Note:  10  Am.  Dec.  43.  13.  Harris  v.  Gillingham,  6  N.  H. 

See  also  Fish  akd  Fisheribs,  vol.  9,  23  Am.  Dec  701. 

11,  p.  1039,  as  to  when  an  action  for  14.  Kissecker  v.  Monn,  36  Pa.  St. 

trespass  for  taking  fish  will  faU.  313,  78  An:L  Dec.  379.    But  see  Jewel 

7.  Dame  v.  Dame,  38  N.  H.  429,  75  v.  Mahood,  44  N.  H.  474,  84  Am.  Dec 
Am.  Dec.  195.  90  and  note  (to  the  effect  that  trespass 

8.  Hicks  V.  Swift  Creek  Mill  Co.,  quare  clausum  fregit  will  not  lie 
133  Ala.  411,  31  So.  947,  91  A.  S.  R.  against  one  who,  having  a  right  by 
38,  57  L.R.A.  720.  deed  to  enter  certain  premises  for  a 

9.  Marrone  v.  Washington  Jockey  particular  purpose,  and  having  entered 
Club,  227  U.  S.  633,  33  S.  Ct.  401,  for  that  purpose,  after  entry  exceeds 
57  U.S.  (L.ed.)  679,  43  L.R.A.(N.S.)  his  authority,  and  commits  acts  for 
961  and  note;  Burton  v.  Scherpf,  1  which  he  was  not  anthorized  to  enter). 
Allen  (Mass.)  133,  79  Am.  Dec.  717  15.  Scarvell  v.  Grand  Rapids,  etc., 
and  note;  Adams  v.  Freeman,  12  Johns.  R.  Co.,  103  Mich.  373,  61  N.  W.  534, 
(N.  Y.)  408,  7  Am.  Dec.  327;  Wheelock  28  L.R.A.  519  and  note;  Fuhr  v.  Dean, 
V.  Noonan,  108  N.  Y.  179,  15  N.  E.  26  Mo.  116,  69  Am.  Dec.  484.  See 
67,  2  A.  S.  R.  405.  supra,  par.  90,  as  to  executed  licenses 

10.  Kremer  v.  Chicago,  etc.,  R.  Co.,   generally. 

51  Minn.  16,  52  N.  W.  977,  38  A.  S.  R.  16.  Wilson  v.  Chalfant,  15  Ohio  248, 
468.  45  Am.  Dec  574. 
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102.  Pleadings  and  Evidence. — ^It  is  a  rule  in  many  jurisdictions, 
as  it  was  at  common  law,  that  a  license  to  enter  on  and  occupy  land 
must  be  specially  pleaded,  or  it  cannot  be  given  in  evidence  without 
consent,  and  consent  will  not  be  presumed.^'  Where  the  licensor 
sues  in  trespass,  the  licensee  may  in  all  cases,  before  revocation,  justify 
under  the  license;  but  the  license  must  be  specially  pleaded,  although 
the  practice  may  make  .the  license  admissible  under  the  general  issue 
in  mitigation  of  damages.*^  However,  circumstances  may  arise  where 
justification  in  an  action  of  trespass  quare  clausum  may  be  good  even 
without  averment  of  license.^*  A  license  may  be  proved  by  parol, 
it  not  being  within  the  statute  of  frauds ;  *®  and  so  it  is  that  parol 
admissions  and  declarations  of  the  owners  of  the  land  are  competent 
evidence  of  a  license.*  But  of  course  a  license  on  the  lands  of  another, 
claimed  to  have  been  derived  from  such  other's  grantors,  cannot  be 
established  by  proving  a  parol  agreement,  so  as  to  affect  the  rights 
of  a  present  owner  *  The  burden  of  showing  the  existence  of  a  license 
is  on  him  who  claims  it;  •  and  to  the  end  of  establishing  a  license 
right  evidence  is  admissible  as  tending  to  prove  a  license  when 
it  proves  that  the  claimant  repeatedly  went  on  the  land,  and  did  acts 
there  with  the  knowledge  of  and  without  any  objection  from  the 
owner  of  the  land.*  But  the  mere  failing  to  object  to  the  acts  of 
another  is  only  evidence  of  a  license,  not  a  license  in  itself,*  and 
the  rules  are  stated  that  the  flowing  of  lands  for  more  than  twenty 
years  creates  no  presumption  of  a  grant  or  of  a  license,  unless  the 
person  whose  lands  are  overflowed  has  suffered  damage,*  and  that  the 
uninterrupted  flowing  of  the  lands  of  another,  for  any  length  of  time, 
under  claim  of  right,  is  not  presumptive  evidence  of  a  license  to 
flow  without  paying  damages.'  It  has  been  held  that  acquiescence 
of  a  former  owner  of  the  land  in  the  maintenance  of  structures  erected 
by  the  licensee,  if  continued  by  such  owner  and  his  grantees  for  a  suffi- 
cient length  of  tim^,  will  afford  as  strong  a  presumption  of  right  as 
if  one  person  had  remained  owner  for  the  whole  period.* 

17.  Snowden  v.  Wilas,  19  Ind.  10,    (Pa.)  317,  28  Am.  Dec.  711. 

81  Am.  Dec.  370.  2.  Seidensparger  v.  Spear,  17  Me. 

18.  Note :  16  Am.  Dec.  504.  123,  35  Am.  Dec.  234  and  note. 

19.  Sterling  v.  Warden,  51  N.  H.  3.  Milton  v.  Puffer,  207  Mass.  416, 
217,  12  Am.  Rep.  80.  93  N.  E.  634,  32  L.R,A.(N.S.)  1010. 

20.  Wickersham  v.  Orr,  91  la.  253,  4.  Knowles  v.  Dow,  22  N.  U.  387, 
74  Am.  Dec.  348 ;  Woodbury  v.  Parsh-  56  Am.  Dec.  163. 

ley,  7  N.  11.  237,  26  Am.  Dec.  739;  5.  Johnson  v.  Lewis,  13  Conn.  303, 

Mumford  v.  Whitney,  15  Wend.   (N.  33  Am.  Dec.  405. 

Y.)   380,  30  Am.  Dec.  60;  MeKellip  6.  Hathorne  v.  Stinson,  12  Me.  183, 

V.  McDhenny,  4  Watts  (Pa.)  317,  28  28  Am,  Dec.  167. 

Am.  Dec.  711;  Le  Fevre  v.  Le  Fevre,  7.  Seidensparger  v.  Spear,  17  Me 

4  Serg.  &  R.  (Pa.)  241,  8  Am.  Dec  123,  35  Am.  Dec.  2^. 

696  8.  MeKellip  v.  Mcllhenny,  4  Watts 

l!  MeKellip  V.  Mcllhonny,  4  Watts  (Pa.)  317,  28  Am.  Dec.  711. 
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I.  Introductory 


1.  Scope  of  Article. — ^Expediency  demands  that  this  article  regard 
the  subject  of  liens  in  its  bi'oadesf  perspective  only,  that  it  be  viewed 
herein  merely  as  a-  nucleus,  and  that  the  more  particular  matters 
pertaining  to  liens  be  left  for  specific  examination  under  the  various 
heads  to  which  they  relate.  Accordingly,  this  article  is  confined  to 
the  general  subject  of  charges  on  specific  property  or  its  proceeds 
as  security  for  the  payment  of  debts  or  the  performance  of  other  acts, 
whether  arising  from  contract  or  equity  between  the  parties,  or  im- 
posed by  a  rule  of  law  or  statute,  and  whether  dependent  on  or 
independent  of  possession.  The  spatters  which  have  been  excluded 
as  embraced  in  other  parts  of  this  work  are  liens  peculiar  to  particu- 
lar classes  of  personal  relations,  occupations  or  transactions ;  *  liens 
peculiar  to  particular  species  of  property ;  •  liens  arising  by  con- 
tract; *  liens  acquired  by  judicial  proceedings;  *  and  tax  liens.*    Mat- 

1.  See  snch  titles  aSi  Agrigultube,  chaser. 
vol.  1,  p.*f88;  Animals,  vol.  1,  p.  1080       2.  See  Logs  and  Timber,  post,  par. 
et  seq.;  Attorneys  at  Law,  vol.  2,  p.  41  et  seq.;  Mechanics'  Liens;  Rail- 
150  et  seq.;  Automobiles,  vol.  2,  p.  roads. 

1209;  Bailments,  vol.  3,  p.  120  et  8.  See  Chattel  Mortgages,  vol.  5, 
seq.;  Banks,  vol.  3,  p.  583  et  seq.;  p.  383  et  seq.;  Mortgages;  Pledges; 
Brokers,  vol.  4,  p.  339 ;  Carriers,  vol.    Sales  ;  etc. 

4,  p.  868,  963;  Corporations,  vol.  7,  4.  See  such  subjects  as  Attach- 
p.  207  et  seq.;  Factors,  vol.  11,  p.  ment,  vol.  2,  p.  855  et  seq.;  Execu- 
773  et  seq.;  Innkeepers,  vol.  14,  p.  tions,  vol.  10,  p.  12C1  et  seq.;  Judg- 
539  et  seq.;  Labor,  vol.  16,  p.  410;  ments,  vol.  15,  p.  793  et  seq.;  Lis 
Livery  Stable  Keepers,  post,  par.  3  Pendens,  post, 
et    seq.;    Sales;    Vendor   and    Pur-       5.  See  Taxation. 
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ters  concerning  the  assignment  of  liens  have  been  considered  else- 
where.® 

2.  Definition  and  Classification  of  Liens  Generally. — A  lien,  in  its 
most  extensive  signification,  is  a  charge  upon  property  for  the  pay- 
ment or  discharge  of  a  debt  or  duty.'  It  is  a  qualified  right,®  a  pro- 
prietary interest,*  which,  in  a  given  case,  may  be  exercised  over  the 
property  of  another.^^  It  is  a  right  which  the  law  gives  ^^  to  have 
a  debt  satisfied  out  of  a  particular  thing.^^  It  is  true  that  a  common 
law  lien — for  example,  liens  of  carriers,  innkeepers,  factors,  and 
artificers — ^is  a  mere  right  in  one  man  to  retain  that  which  is  in 
his  possession  belonging  to  another  until  certain  demands  of  the 
person  in  possession  are  satisfied,^  and  cannot  continue  without  pos- 
session,^"* but  whatever  may  be  the  import  of  the  word,  when  applied 
to  that  c  lass  of  cases,  or  whatever  may  have  been  its  original  mean- 
ing, it  has  now  acquired  a  much  more  extended  signification,^*  and, 
in  common  parlance,  is  somewhat  indiscriminately  used  as  if  it 
embraced  every  species  of  special  ownership  which  one  may  have 
in  property  the  general  ownership  of  which  is  in  another. ^^  It  is 
used  to  designate  all  the  various  charges  of  debts  upon  land  or  per- 
sonalty which  are  created  by  statute,*'  or  recognized  in  chancery,*® 
or  maritime  law,**  although  neither  connected  with  nor  dependent 
upon  possession.  Thus  we  have  the  lien  of  a-  judgment,  the  lien 
of  an  execution,  the  lien  of  a  partner,  the  lien  of  a  legal  or  equitable 

6.  See  Assignments,  vol.  2,  p.  634  12.  Andrews  v.  Doe,  6  How.  (Miss.) 
et  seq.  554,  38  Am.  Dec.  450. 

7.  Rowley  v.  Bigelow,  12  Pick.  18.  Peck  v.  Jenness,  7  How.  612,  12 
(Mass.)  307,  23  Am.  Dec.  607;  At-  U.  S.  (L.  ed.)  841;  Roberts  v.  Jacks, 
water  v.  Manchester  Sav.  Bank,  46  31  Ark.  597,  25  Am.  Rep.  584;  Fishell 
Minn.  341,  48  N.  W.  187,  12  L.R.A^  v.  Morris,  57  Conn.  647,  18  Atl.  717, 
741;  Rohrback  v.  Germania  Fire  Ins.  6  L.R.A.  82;  Oakes  v.  Moore,  24  Me. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  451;  214,  41  Am.  Dec.  379;  Miller  v.  Mar- 
Meanor  v.  Goldsmith,  216  Pa.  St.  489,  ston,  35  Me.  153,  66  Am.  Dec.  694; 
66  Atl.  1084.  10  L.R.A.(N.S.)  342.  Fitch  v.  Newberry,  1  Doug.  (Mich.)  1, 

Note:  6  L.R.A.  82.  40  Am.  Dec.  33;  Aldine  Mfg.  Co.  v. 

8.  Small  V.  Robinson,  69  Me.  425,  PliilHps,  118  Mich.  162,  76  N.  W.  371, 
31  Am.  Rep.  299;  Stewart  v.  Flowers,  '^^  A.  S.  R.  380,  42  L.R.A.  531;  St»w- 
44  Miss.  513,  7  Am.  Rep.  707;  Advance  ^^  ^' rl}'''^^'^\  ^  ^"^t  .^^'  /c^^ 
Thresher  Co.  v.  Beck,  21  N.  D.  55,  ^/Pj^^J  ta  v""  v  "i  J%*nT  r""^ 
128  N.  W.  315,  Ann.  Cas.  1913B  517.   f^-  ^^^^  ^^  ^'  ^'  ^^>  ^^  ^-  ^^P- 

9    Small  V.  Robinson,  69  Me.  426,       ^^   g^  j^^^^^  ^^  g^  ^^ 

31  Am.  Kep.  ^99.  jg   Donald  v.  Hewitt,  33  Ala.  634, 

10.  Stewart  v.  Flowers,  44  Miss.  513,  73  ^j^  pg^^  43]^^ 

7  Am.   Rep.  707;  Advance  Thresher  ig^  Qakes*  v.  Moore,  24  Me.  214,  41 

Co.  V.  Beck,  21  N.  D.  55,  128  N.  W.  Am.  Dec.  379. 

315.  Ann.  Cas.  1913B  517.  17.  See  infra,  par.  7. 

11.  Andrews  v.  Doe,  6  How.  (Miss.)  18.  See  infra,  par.  13, 14. 

553,  38  Am.  Dec.  450.  19.  See  Admiralty,  vol.  1,  p.  436 

Note:  16  En<^.  Rul.  Cas.  93.  et  seq. 
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mortgage,  the  lien  of  a  vendor^  and  various  other  charges  which  are 
denominated  liens;'®  and  in  courts  of  equity,  the  term  ''lien''  is 
used  to  denote  a  charge  or  incumbrance  on  a  thing  where  there  is 
neither  jus  in  re  nor  jus  ad  rem,  nor  possession  of  the  thing.^  With 
reference  to  the  sources  from  which  they  acre  derived,  Uens  may  be 
broadly  classified  as  common  law,'  equitable,'  and  statutory.^ 

IL  EzisTBNCB,  Incidbnts  and  Opbbation 

In  Qeneral 

3.  Creation. — No  rule  is  better  settled  than  that  liens  can  only  be 
created  by  agreement,  or  by  some  fixed  rule  of  law;  ^  and  in  either 
case  the  effect  is  the  same.'  It  is  not  one  of  the  functions  of  courts 
to  create  them.^  They  existed  at  common  law,  and  they  usually 
arise  by  statute  or  by  contract,  or  by  the  usages  of  trade  or  commerce.' 
A  lien  can  generally  be  created  only  by  the  owner,  or  by  some  person 
by  him  authorized.'  Hence,  one  having  possession  of  an  animal 
under  an  agreement  to  purchase  by  which  the  vendor  retains  title 
until  such  payment  is  made  cannot,  as  against  the  vendor,  create 
a  lien  for  its  board  and  care.^'  Nor  can  the  bailee  of  personal  prop- 
erty impose  a  lien  for  repairs  on  the  property  bailed,  as  against 
the  owner,  without  his  knowledge  and  consent.^*  Likewise,  a  common 
carrier  has  no  lien  for  freight  on  goods  received  from  a  wrongdoer 
without  the  owner's  consent,  express  or  implied,  as  against  such  owner, 
although  they  were  innocently  received.*'    Furthermore,  as  a  gen- 

20.  Donald  v.  Hewitt,  38  Ala.  634,  Min.  Co.  ▼.  WincheU,  6  Idaho  720,  59 

73  Am.  Deo.  431.  Pao.  533,  06  A.  S.  R.  290  and  note; 

1.  Peck  V.  Jenness,  7  How.  612,  12  Small  v.  Robinaon,  69  Me.  425,  31  Am. 
U.  S.  (L.  ed.)  841;  Donald  v.  Hewitt,  Rep.  299;  Robinson  v.  Baker,  5  Cush. 
33  Ala,  534,  73  Am.  Dec.  431;  Roberts  (Mass.)  137,  51  Ahl  Dec.  54;  Fitch 
V.  Jacks,  31  Ark.  507,  25  Am.  Bep.  v.  Newberry,  !  Doug.  (Mich.)  1,  40 
584.    See  infra,  par.  12.  Am.  Dec.  33 ;  Drummond  Carriage  Co. 

2.  See  infra,  par.  8  et  seq.  v.  Mills,  54  Neb.  417,  74  N.  W.  966, 
8.  See  infra,  par.  12  et  seq.  69  A.  S.  R.  719,  40  L.R.A.  761;  Sar- 

4.  See  infra,  par.  7.  gent  v.  Usher,  55  N.  H.  287,  20  Am. 

5.  Frost  V.  Atwood,  73  Mich.  67,  41  Rep.  208;  In  re  LesUe,  23  Ch.  D.  552, 
N.  W.  96, 16  A.  S.  R.  560;  Andrews  ▼.  62  L.  J.  Ch.  762,  48  L.  T.  N.  S.  564, 
Doe,  6  How.  (Miss.)  554,  38  Am.  Dec  31  W.  R.  561,  16  Eng.  Bui.  Cas.  97 
450;   Jordan   v.   National   Shoe,  etc.,   and  note. 

Bank,  74  N.  Y.  567,  30  Am.  Rep.  319.  10.  Lowe  v.  Woods,  100  Cal.  408, 

6.  Andrews  v.  Doe,  6  How.  (Miss.)  34  Pac.  959,  38  A.  S.  B.  30L  And 
554,  38  Am.  Dec.  450.  see  Sales. 

7.  Frost  V.  Atwood,  73  Mich.  67,  41  11.  Small  v.  Robinson,  69  Me.  425, 
N.  W.  96,  16  A.  S.  R.  560.                .  31  Am.  Rep.  299.   And  see  BAHiiiEKTS, 

8.  Bank  of  Washington  v.  Nock,  9  vol.  3,  p.  133. 

Wall.  373, 19  U.  S.  (L.  ed.)  717.    And  12.  Robinson    ▼.    Baker,    5    Cush. 

see  16  Eng.  Rul.  Cas.  93  note.  (Mass.)  137,  51  Am.  Dec.  54;  Gilson 

9.  Lowe  V.  Woods,  100  Cal.  408,  34  v.  Gwinn,  107  Mass.  126,  9  Am.  Rep. 
Pae.  950,  38  A.  S.  B.  301 ;  Idaho  Gold  13 ;    Fiteh    ▼.    Newberry,    1    Don^. 
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era!  rule,  no  lien  is  created  as  against  an  owner  of  property'  in  req>ect 
of  expenditure  upon  or  liabilities  incurred  in  respect  of  that  prop- 
erty by  either  a  stranger  or  a  part  owner  of  the  property.^'  Pay- 
ments by  trustees  or  others  may,  however,  be  allowed  in  account  on 
the  ground  of  salvage,  ad  it  would  be  unjust  that  the  owner  should 
avail  himself  of  the  benefit  of  the  payments  without  repaying  the 
amount  paid  to  presence  the  property,  with  interest.**  The  property 
in  respect  of  which  a  possessory  lien  is  claimed  must  belong  to  the 
person  against  whom  it  is  claimed  in  the  same  character  in  which 
the  debt  is  owing;  the  lien  will  not  be  allowed  if  it  affects  the 
rights  of  third  parties.** 

4.  Property  to  Which  Lien  Attaches. — ^Formerly,  liens  attached 
exclusively  to  personal  property,**  but  now,  under  equitable  prin- 
ciples,*^ and  under  statutory  provisions,  they  may  be  acquired  on 
nearly  every  form  of  property,  real  and  personal.  A  lien  may  be 
created  so  as  to  extend  to  after  acquired  property.  Thus,  it  is  well 
settled  that  an  agreement  to  give  security  on  property  not  yet  in 
existence  or  in  the  ownership  of  the  party  making  the  contract,  or 
property  to  be  acquired  by  him  in  the  future,  constitutes  an  equi- 
table lien  on  the  property  so  existing,  or  acquired  at  a  subsequent 
time,  which  is  enforceable  in  the  same  manner  and  against  the  same 
persons  as  the  lien  on  a  specified  thing  existing  and  owned  by  the 
contracting  parties  at  the  time  of  the  contract*®  However,  if  it  is  the 
intention  of  the  parties'  creating  it  that  it  shall  extend  to  after 
acquired  property,  such  intention  must  be  clearly  expressed.  Thus, 
a  lien  on  subsequently  acquired  chattels  will  not  be  specifically 
enforced  where  no  chattels  are  specifically  described,  the  only  descrip- 
tion being  that  contained  in  the  general  word  "property."  *•  Like- 
wise, a  lien  upon  property  does  not  attach  to  the  rents  derived  from 
the  property,  unless  specifically  included.*®  Similarly,  a  lien  cred- 
itor has  no  right  to  claim  the  benefit  of  an  insurance  policy  under- 
written for  the  owner  of  the  property,  unless  there  is  an  express 
agreement  permitting  it     Thus,  preferred  stockholders  holding  a 

(Mich.)  1,  40  Am.  Dec.  33.    See  Cas-  18.  Butt  ▼.  Ellett,  19  Wall.  544,  22 

RiERS,  vol.  4,  p.  870.  U.  S.  (L.  ed.)  183 ;  Apperson  v.  Moore, 

13.  In  re  Leslie,  23  Ch.  D.  652,  52  30  Ark.  56,  21  Am.  Rep.  170;  Burrill 
L.  J.  Ch.  762,  4S  L.  T.  N.  S.  564,  v.  Whitcomb,  100  Me.  286,  61  Atl.  678, 
31  W.  R.  561,  16  Eng.  Rul.  Cas.  97  109  A.  S.  R.  498, 1  L.R.A.(N.S.)  451; 
and  note.  Reynolds  v.  Ellis,  103  N*  Y.  115,  8 

14.  Note:  16  Eng.  Rul.  Cas.  111.  N.  E.  392,  57  Am.  Rep.  70L 

15.  Wright  V.  Snell,  5  B.  &  Aid.  350,  Note :  4  L.R.A.  248. 

7  E.  C.  L.  127,^4  R-ev.  Rep.  413,  16     .  And  see  infra,  par.  13,  14. 

Eno:.  Rul.  Cas.  131  and  note.  19.  Borden  v.  Croak,  130  111.  68,  22 

16.  Roberts  v.  Jacks,  31  Ark.  597,  N.  E.  793,  19  A.  S.  R.  23. 

25  Am.  Rep.  584.  20.  Heller  v.  National  Marine  Bank, 

Note :  IG  Eng.  Rul.  Cas.  94.  89  Md.  602,  43  Atl.  800,  73  A.  S.  R. 

17.  See  infra,  par.  13,  14.  212,  45  L.R.A.  438. 
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statutory  lien  on  the  property  of  the  corporation,  upon  the  destruc- 
tion of  such  property  by  fire,  have  no  Uen  upon  the  funds  realized 
under  policies  of  insurance.^  A  lien  cannot, be  created  upon  a  mere 
right  of  action  for  personal  tort*  And  a  lien  given  by  statute  to 
preferred  stockholders  in  a  manufacturing  corporation  upon  the 
property  of  the  corporation  does  not  attach  to  articles  manufactured 
for  sale.*  A  lien  upon  property,  wrongfully  converted  by  one  with 
notice,  attaches  to  the  proceeds.* 

5.  Policy  of  the  Law  as  to  Liens. — Liens,  whether  by  contract  of 
the  parties  or  by  operation  of  law,  are  of  too  sacred  a  character  to 
be  divested  or  even  impaired  by  vague  and  uncertain  implication. 
Both  policy  and  morality  require  that  they  should  be  sustained 
whenfever  it  may  be  done  without  a  violation  of  positive  law.*  How-' 
ever,  the  lien  which  the  hw  favors  is  the  specific  or  particular  lien,* 
and  general  liens  are  not  favored,'  but  are  discountenanced  as  incroach- 
ments  on  the  common  law,*  and  are  to  be  strictly  construed.*  They 
can  be  claimed  only  as  arising  from  dealings  in  particular  trades 
or  businesses  in  which  the  existence  of  a  general  lien  has  been  recog- 
nized by  judicial  decisions,  or  where  a  custom  to  that  effect  can  be 
established  by  evidence.^^  Furthermore,  the  policy  of  the  law  is 
against  upholding  secret  liens  and  charges  to  the  injury  of  innocent 
purchasers  and  incumbrancers  for  value.^^  And  it  has  been  said 
by  some  courts  that  the  law  will  tolerate  no  lien,  in  general,  which 
will  prevent  litigants  from  compromising  or  settling  their  contro- 
versies, or  which  tends  to  encourage,  promote,  or  extend  litigation. ^- 

6.  General  and  Specific  Liens. — A  lien  may  be  specific  or  general.^* 
A  specific  lien  is  a  charge  upon  a  particular  piece  of  property,  by 
which  it  is  held  for  the  payment  or  discharge  of  a  particular  debt 
or  duty,  in  priority  to  the  general  debts  or  duties  of  the  owner.^* 
Thus,  where  a  chattel  is  delivered  to  a  person  for  tlie  purpose  of 
altering   or  improving  or  otherwise  working   on   it,   that  person 

1.  Heller  v.  National  Marine  Bank,  De  G.  F.  &  J.  434,  30  L.  J.  Ch.  39, 
89  Md.  602,  43  Atl.  800,  73  A.  S.  R.  16  En^^.  Rul.  Cas.  113  and  note. 
212,  45.  L.R.A.  438.  8.  Steinman  v.  Wilkins,  7  Watts  & 

2.  Boogren  v.  St.  Paul  City  R.  Co.,  S.  (Pa.)  466,  42  Am.  Dec.  254. 
97  Minn.  51,  106  N.  W.  104,  114  A.  9.  Note :  16  Eng.  Rul.  Cas.  125. 

S.  R.  691,  3  L.R.A.(N.S.)   379.  10.  Bock  v.  Gorrissen,  2  De  G.  F. 

3.  Heller  v.  National  Marine  Bank,  &  J.  434,  30  L.  J.  Ch.  39,  16  Eng. 
89  Md.  602,  43  Atl.  800,  73  A.  S.  R.  Rul.  Cas.  113  and  note.  And  see 
212,  45  L.R.A.  438.     And  see  .e:oner-  infra,  par.  6. 

ally,  Corporations,  vol.  7,  p.  202.  11.  Palmer  v.  Howard.  72  Cal.  293, 

4.  Se«  infra,  par.  24.  13  Pac.  858,  1  A.  S.  R.  60. 

5.  Kimball  v.  Jenkins,  11  Fla.  Ill,  12.  Weakly  v.  Hall,  13  Ohio  IGT, 
89  Am.  Dec.  237.  42  Am.  Dec.  194.    And  see  Attorneys 

6.  Lord   V.   Jones,   24  Me.   439,   41  at  Law,  vol.  2,  pp.  1000,  lOSO. 
Am.  Dec.  391.     And  see  infra,  par.  6.  13.  Note:  16  Eng.  Kul.  Cas.  124. 

7.  Lord  V.  Jones,  24  Me.  4.39,  41  14.  Koljr];(>cli  v.  CierDiania  Fire  Ins. 
Am.  Dec.  391;  Bock  v.   Gorrissen.  2  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451. 
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has  a  specific  lien  on  that  article  for  his  remuneration  for  the  lalx)r 
and  expense  done  and  incurred  in  respect  of  that  article,  whether 
such  remuneration  is  fixed  by  contract  or  not.  Likewise,  an  order 
for  pnyment  out  of  a  particular  fund  gives  the  party  a  specific  lien 
thereon.^*  A  general  lien  is  tlie  right  to  retain  particular  chattels 
as  a  security  not  merely  for  the  sum  due  in  respect  of  those  chattels, 
but  for  the  entire  amount  owing  on-  a  general  balance  of  account 
in  respect  of  business  done,^*  but  not  in  respect  of  loans  or  other 
transactions  out  of  the  regular  course  of  trade.^'  A  general  lien, 
other  than  a  so-called  lien  arising  out  of  contract,  is  not  viewed  with 
favor  by  the  courts,  and  can  only  be  established  by  positive  custom,^® 
but  a  lien  by  general  usage  once  judicially  ascertained  and  established 
becomes  part  of  the  law  merchant  which  courts  of  justice  are  bound 
to  know  and  recognize.^*  Liens  created  by  statute  are  ordinarily 
governed  by,  and  find  their  efficacy  within,  the  provisions  of  their 
foimdation,  and  their  validity  is  entirely  dependent  on  the  terms  of 
the  statute.*^ 

7.  Statutory  Liens. — They  are  affected  but  slightly  by  the  general 
principles  and  considerations  applicable  to  the  common  law  lien,  and 
have  accordingly  been  made  the  subject  of  specific  treatment  else- 
where in  this  work.^  As  an  illustration  of  the  inapplicability  of 
the  principles  of  the  common  law  to  liens  created  by  the  legislature, 
it  may  be  noted  that  statutory  liens  often  exist  although  the  creditor 
has  not  the  possession  of  the  property  sought  to  be  subjected  to  a 
lien.*  Of  course,  however,  where  a  lien  is  provided  for  by  a  statute 
which  is  merely  declaratory  of  the  common  law,  it  must  be  inter- 
preted in  conformity  with  its  principles.'  Statutory  liens  cannot  be 
extended  by  the  courtvS  to  cases  not  provided  for  by  the  statute,* 
and  tliey  have  only  such  duration  as  the  statute  giva?.  Thus,  under 
a  statute  creating  a  lien  on  all  colts  until  the  foal  is  six  months 
old,  to  secure  the  service  fee  for  the  stallion,  a  colt  foaled  on  the 
12th  of  July  becomes  six  months  old  at  the  beginning  of  the  11th 
of  the  subsequent  January,  and  the  statutory  lien  upon  the  colt  expires 
at  that  time.*  A  lien  given  by  statute  for  the  payment  of  a  debt 
is  but  a  part  of  the  remedy  afforded  by  law  for  its  collection,  and 

15.  Note:  16  Eng.  Rul.  Cas.  124.       U.  S.  (L.  ed.)  173;  Aldine  Mfpr.  Co. 

16.  Steinman  v.  Wilkins,  7  Watts  &  v.  Phillips,  118  Mich.  162,  76  N.  W. 
S.  (Pa.)  466,  42  Am.  Dec.  254.  371,    74    A.    S.    R.    380,    42   L.RA. 

Note:  16  Eng.  Rul.  Cas.  124.  531. 

17.  Note:  16  Eng.  Rul.  Cas.  124.  8.  See  infra,  par.  10. 

18.  See  supra,  par.  5.  4.  Buchan  v.  Sumner,  2  Barb.  Ch. 

19.  Note:  16  Eng.  Rul.  Ccos.  125.  (N.  Y.)   165,  47  Am.  Dec.  305. 

20.  Gile  V.  Atkins,  03  Me.  223,  44  5.  Gile  v.  Atkins,  193  Me.  223,  44 
^tl.  806,  74  A.  8.  R.  341.  Atl.  806,  74  A.  S.  R.  34L 

1.  See  supra,  par.  1. 

2.  Beall  v.  White,  94  U.  S.  382,  24 
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is  subject  to  legislative  control,*  and  may  be  changed/  or  taken  away 
completely,®  without  in  any  wise  interfering  with  or  impairing  the 
obligation  of  contracts. 

Comiaon  Law  Liens 

8.  Generally. — A  common  law  lien  is  the  right  of  a  person  to 
retain  that  which  is  in  his  possession  belonging  to  another  until 
certain  demands  against  sjich  other  person  are  satisfied.*  It  is, 
however,  quite  impossible  to  find  uniform  rules  by  which  it  may 
always  be  determined  when  such  a  lien  results.  Derived  from  the 
civil  law,  and  founded  on  considerations  of  equity  and  justice,  the 
rules  by  which  they  are  governed  vary  with  the  grounds  on  which 
such  rights  are  given. ^^  Particular  liens  have  always  been  admitted, 
by  the  common  law,  in  favor  of  those  persons,  such  as  innkeepers, 
farriers,  common  carriers  and  warehousemen,  who  are  bound  by  law 
to  serve  the  public  in  their  trades  and  occupations.  And  the  privi- 
lege of  a  particular  lien — ^the  privilege  to  detain  and  hold  the  posses- 
sion of  some  particular  property  of  another  as  security  for  some  debt 
or  obligation — has  been  extended  to  other  persons,  in  a  variety  of 
cases,  where  such  persons  by  their  labor  and  skill  have  imparted  an 
additional  value  to  the  goods.  This  includes  artisans,  tradesmen, 
mechanics  and  laborers  who  receive  property  (although  not  obliged 
to  receive  it)  for  the  purpose  of  mending,  repairing  and  improving 
its  condition  for  hire,  and  they  have,  by  the  common  law,  a  lien 
on  such  property  imtil  the  reasonable  charges  for  their  labor  and 
expenses  thereon  are  paid.** 

9«-  Possession  as  Basis  of  Lien. — ^It  is  indispensable  to  the  existence 
of  a  common  law  lien  that  the  party  who  claims  it  should  have 
an  independent  and  exclusive  possession  of  the  property,**  the  right 

6.  Bangor  v.  Goding,  35  Me.  73,  56       And  see  snpra,  par.  1. 

Am.  Dec.  688  and  note.  12.  Peck  v.  Jenness,  7  How,  612,  12 

7.  Bangor  v.  Goding,  35  Me.  73,  56  U.  S.  (L.  ed.)  841;  Donald  v.  Hewitt, 
Am.  Dec.  688.  ♦        33  Ala.  534,  73  Am.  Dec.  431 ;  Roberts 

8.  Wilson  V.  Simon,  91  Md.  1,  45  v.  Jacks,  31  Ark.  597,  25  Am.  Rep.  584 ; 
Atl.  1022,  80  A.  S.  R.  427.  Fishell  v.  Morris,  57  Conn.  547, 18  Atl. 

9.  See  supra,  par.  2.  717,  6  L.R.A.  82  and  note;  Oakes  v. 

10.  White  V.  Smith,  44  N.  J.  L.  105,  Moore,  24  Me.  214,  41  Am.  Dec.  379 ; 
43  Am.  Rep.  347.  Miller  v.  Marston,  35  Me.  153,  56  Am. 

11.  Lord  V.  Jones,  24  Me.  439,  41  Dec.  694  and  note;  Woodland  Co.  v. 
Am.  Dec.  391 ;  Lewis  v.  Gray,  109  Me.  Mendenhall,  82  Minn.  483,  85  N.  W. 
128,  83  Atl.  1,  Ann.  Cas.  1913D  1298,  164,  83  A.  S.  R.  445  and  note;  Stewart 
89  L.R.A.(N.S.)  1164;  Farrington  ▼.  v.  Flowers,  44  Miss.  513,  7  Am.  Rep. 
Meek,  30  Mo.  578,  77  Am.  Dec.  627;  707;  Jenkins  v.  Eichelberger,  4  Watts 
White  V.  Smith.  44  N.  J.  L.  105,  43  (Pa.)  121,  28  Am.  Dec.  691  and  note; 
Am.  Rep.  347;*Mathias  v.  Sellers,  86  Mclntyre  v.  Carver,  2  Watts  &  S.  (Pa.) 
Pa.  St.  486,  27  Am.  Rep.  723.  392,  37  Am.  Dec.  519  and  note;  Fitz- 

Note:  16  Eng.  Rul.  Cas.  9<1.  ^erald  v.  Elliott,  162  Pa.  St.  118.  29 
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to  the  lien  being  based  directly  upon  the  idea  of  possession.^*  And 
although  there  is  authority  for  the  view  that  the  possession  may 
be  either  actual  or  constructive,^*  it  has  been  said  that  the  lien 
can  exist  only  when  the  creditor  has  the  actual  possession  of  the 
goods  on  which  the  lien  is  claimed,^'^  and  the  debt  was  incurred 
with  respect  to  those  identical  goods.^*  One  claiming  such  a  lien 
must  show  that  his  possession  of  the  thing  claimed  is  just;*'  and 
no  person  can  acquire  a  lien,  founded  on  his  own  illegal  or  fraudu- 
lent act,  or  breach  of  duty.*®  The  right  of  a  creditor  to  retain 
possession  of  goods  on  which  he  has  a  lien  for  a  debt  continues 
though  the  debt  is  barred  by  the  statute  of  limitations. *• 

10.  Right  of  Servant  to  Lien  on  Master's  Property  as  Security 
for  Wages. — In  the  absence  of  statute  or  special  contract  securing  a 
lien,  a  servant  has  no  lien  upon  the  property  of  his  master  as  secur- 
ity for  his  wages.  The  common  law  lien  to  which  personal  property 
is  subjected  in  favor  of  an  artisan  or  tradesman  who  has  expended 
work  upon  it  is  not  available  to  an  ordinary  servant  in  respect  to 
his  master^s  property,  as  a  means  of  securing  the  payment  of  his 
wages.*®  The  reason  for  the  rule  is  that  an  exclusive  right  to  the 
possession  of  the  property,  independent  and  distinct  from  that  of 
the  owner  of  the  property,  is  the  basis  of  the  common  law  lien,  and 
it  cannot  exist  in  favor  of  an  ordinary  servant,  since  the  servant's 
possession  of  his  master's  property  is  deemed  that  of  his  master.  He 
who  claims  the  benefit  of  the  common  law  lien,  therefore,  must  be 
a  bailee  under  a  contract  of  bailment.^  General  statutes  exist  in 
numerous  states  which  create  rights  in  the  nature  of  common  law 
liens,  in  that  they  authorize  those  who  expend  labor  upon  property 
to  retain  it  as  security,  and  deem  the  right  lost  when  possession  is 
parted  with.  Statutes  of  this  character  are  said  to  be  only  declaratory 
sf  the  common  law,  and  must  be  interpreted  in  conformity  with  its 
nvinciples.  Accordingly,  under  such  statutes,  it  is  generally  held 
that  where  the  relation  of  the  parties  is  shown  to  be  that  of  master 

Atl.  346,  42  A.  S.  R.  812  and  note;  16.  Fishell  v.  Morris,  57  Conn.  547, 

Wriprht  V.  Sherman,  3  S.  D.  290,  52  18  «A.tI.  717,  6  L.R.A.  82. 

N.  W.  1093,  17  L.R.A.  792 ;  Arians  v.  17.  Randel  v.  Brown,  2  How.  406, 

Brickley,  65  Wis.  26,  26  N.  W.  188,  11  U.  S.  (L.  ed.)  318. 

56  Am.  Rep.  611.  18.  Randel  v.  Brown,  2  How.  406, 

Note:  16  Eng.  Rul.   Cas.  94,  143.  11  U.  S.  (L.  ed.)  318. 

And  see  infra,  par.  16.  Note:   16  Eng.  Rul.  Cas.  94. 

13.  Roberts  v.  Jacks,  31  Ark.  597,  19.  Note:  16  Eng.  Rul.  Cas.  94. 
25  Am.  Rep.  584.  20.  Fitzj^erald    v.    Elliott,    162   Pa. 

Note :  16  Eng.  Rul.  Cas.  143.  St  118,  29  Atl.  346,  42  A.  S.  R.  812. 

14.  Miller  v.  Marston,  35  Me.  153,  And  see  Mclntvre  v.  Carver,  2  Watts 
56  Am.  Dec.  694  and  note;  Stewart  v.  &  S.  (Pa.)  392,*^ 37  Am.  Dec.  519. 
Flowers,  44  Miss.  513,  7  Am.  Rep.  707.  Note:  42  L.R.A.(N.S.)  731. 

15.  Fisjiell  V.  Morris,  57  Conn.  547,  1.  Note:  42  L.R.A. (N.S.)  732.  And 
18  Atl.  717,  6  L.R.A.  82;  Sweet  v.  see  generally.  Bailments,  vol.  3,  p. 
Pym,  1  East  4,  5  Rev.  Rep.  497.  120  et  seq. 
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and  servant,  the  latter  is  denied  the  right  to  claim  its  benefits,  upon 
the  ground  that  he  does  not  have  such  possession  of  the  propert}' 
as  is  contemplated  by  the  statutue.'  And  the  same  rule  of  construc- 
tion has  been  applied  to  statutes  giving  a  lien  to  persons  who  herd 
and  care  for  animals,  it  being  held  that  where  the  relation  of  the 
parties  is  established  to  be  that  of  master  and  servant,  no  right  to 
a  lien  for  amount  due  for  services  is  afforded  by  the  statute.* 

11.  Private  Storage  of  Goods  as  Entitling  to  Lien. — ^A  person,  not 
an  innkeeper  or  warehouseman,  nor  in  the  business  of  storing  goods, 
who  permits  the  property  of  another  to  remain  on  his  premises  under 
an  agreement  that  storage  is  to  be  paid,  but  without  any  agreement 
for  a  lien,  and  in  the  absence  of  a  statute  authorizing  it,  has  no 
lien  for  the  storage  at  common  law>  The  common  law  lien  given 
to  warehousemen^  does  not  extend  to  cases  of  private  storage.*  Thus, 
the  owner  of  a  farm  who  permits  hay  to  be  stored  on  it  under  an 
agreement  for  the  payment  of  storage  charges  has  not,  unless  the 
contract  provides  therefor,  any  lien  upon  the  property  to  secure 
payment  of  the  charges.^  So  a  private  person  who  is  imder  no  legal 
obligations  to  receive  and  keep  goods  cannot  claim  a  lien  for  storage 
upon  property  whose  temporary  custody  he  accepts.  Similarly,  in 
the  absence  of  an  agreement,  the  common  law  does  not  give  a  lien 
to  a  landlord  for  storage  charges  on  property  left  on  his  premises 
by  an  outgoing  tenant;  and  this,  although  he  is  entitled  to  compen- 
sation for  the  storage.*  A  fortiori,  a  landlord  cannot  claim  a  lieb 
upon  the  property,  as  against  the  tenant's  mortgagee.*  But  it  seems 
that  leaving  the  goods  on  the  landlord's  premises  after  he  has  given 
notice  that  he  will  claim  a  lien  if  they  are  not  removed  constitutes 
an  assent  to  the  lien  which  will  render  it  enforceable  under  the 
statute  in  relation  to  warehousemen.^* 

Equitable  Lien$ 

12.  Distinguished  from  Common  Law  Liens.— The  great  difference 
between  the  equitable  and  common  law  lien  is  that  the  former  is 
not  conditioned  upon  the  possession  of  the  thing  sought  to  be  charged,^* 
while  in  the  latter  this  is  absolutely  essential.**    An  equitable  lien 

2.  Note:  42  L.R.A.(N.S.)  732.  L.R.A.{N.S.)  1164. 

5.  Mendilie  v.  Snell,  22  Idaho  663.       8.  Notes:    39    L.R.A.(N.S.)     1165; 
127  Pac.   550,   42   L.R.A.(N.S.)    731   Ai^n.  Cas.  1913D  1300. 

and  note.  9.  Notes:  39  L.R.A.(N.S.)  1165. 

4.  Lewia  v.  Gray,  109  Me.  128,  83  10.  Notes:    39   L.R.A.(N.S.)    1165; 

Atl.  1,  Ann.  Cas.  1913D  1298  and  note,  Ann.  Cas.  1913D  1301. 

39  L.R.A.(N.S.)  11C4  and  note.  11.  Greprory  v.  Morris,  96  U.  S.  619, 

6.  See  generally,  Warehouses.  24  U.  S.  (L.  ed.)  740;  Hauselt  v.  Har- 

6.  Notes:    39    L.R.A.(N.S.)     1165;  rison,  105  U.  S.  401,  26  U.  S.    (L. 
Ann.  Cas.  1913D  1300.  ed.)   1075. 

7.  Lewis  ▼.  Gray,  109  Me.  128,  83  Note:  4  L.R.A.  247. 
Atl.   1,    Ann.    Cas.    1913D    1298,   39  12.  See  supra,  par.  9. 
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is  not  an  estate  or  property  in  the  thing  itself,  nor  a  right  to  recover 
the  thing;  that  is,  a  right  which  may  be  the  basis  of  a  possessory 
action.    It  is  neither  a  jus  ad  rem  nor  a  jus  in  re.** 

13.  Creation  under  Express  Contract — A  party  may,  by  manifest 
intent  and  agreement,  create  a  security,  charge  or  claim  in  the  nature 
of  a  lien  on  real  as  well  as  on  personal  property  whereof  he  is  the 
owner  or  in  possession,  which  a  court  of  equity  will  enforce  against 
him,  and  volunteers  or  claimants  under  him  with  notice  of  the  agree- 
ment^* To  dedicate  property  to  a  particular  purpose,  to  provide 
that  a  specified  creditor  and  that  creditor  alone  shall  be  authorized 
to  seek  payment  of  his  debt  from  the  property  or  its  value,  is  unmis- 
takably to  create  an  equitable  lien.^*  Thus,  an  agreement  by  which 
the  maker  incurs  an  obligation,  and  pledges  the  produce  of  certain 
land,  or  the  land  itself,  or  places  a  charge  on  land  as  security  for 
the  performance  creates  an  equitable  lien.**  So  an  equitable  lien 
on  bonds  to  secure  a  claim  against  a  third  person  is  created  by  a 
letter  from  the  owner  of  the  bonds  to  a  creditor,  stating  that  he  has 
loaned  the  bonds  to  the  debtor,  with  the  understanding  that  any 
indebtedness  that  may  be  owing  to  such  creditor  at  any  time  shall 
be  paid  before  the  return  of  the  bonds  or  the  value  thereof  to  the 
owner,  and  that  they  or  their  value  are  at  the  risk  of  the  debtor's 
business  so  far  as  any  claim  the  creditor  may  have  against  such 
debtor  is  concerned.*'  In  fact  if  a  transaction  resolve  itself  into  a 
security,  whatever  may  be  its  form,  and  whatever  name  the  parties 
may  choose  to  give  it,  it  is  in  equity  a  lien.*®  Likewise,  a  lien 
may  be  created  by  an  equitable  assignment  of  a  contract,  debt  or 
fund.**  It  is  well  settled  that  an  agreement  to  charge,  or  to  assign, 
or  to  give  security  upon,  or  to  affect  property  not  yet  in  the  owner- 
ship of  the  party  making  the  contract,  constitutes  an  equitable  lien 
which  is  enforced  in  the  same  manner  and  against  the  same  parties 

13.  Note:  4  L.R.A.  247.  And  see  And  see  Equitt,  vol.  10,  p.  350; 
supra,  par.  2,  Vendor  and  Furchasbb. 

14.  Ketchum  v.  St  Louis,  101  U.  S.  15.  Walker  v.  Brown,  165  U.  S.  654, 
306,  25  U.  S.  (L.  ed.)  999;  Hauselt  17  S.  Ct,  453,  41  U.  S.  (L.  ed.)  865. 
V.  Harrison,  105  U.  S.  401,  26  U.  S.  16.  Note:  42.L.R.A.  247, 

(L.  ed.)  1075;  Walker  v.  Brown,  165  17.  Walker  v.  Brown,  165  U.  S.  664, 

U.  S.  654,  17  S.  Ct.  453,  41  U.  S.  17   S.    Ct.   453,   41   U.   S.    (L.   ed.) 

(L.  ed.)  865;  Fourth  Street  Nat.  Bank  865. 

V.  Yardley,  165  U.  S.  634,  17  S.  Ct  18.  Note :  4  L.R.A.  247. 

439,  41  U.  S.  (L.  ed.)  855;  Farmers  19.  Wright  v.  Ellison,  1  WalL  16, 

Loan,  etc.,  Co.  v.  Penn  Plate  Glass  17  U.  S.  (L.  ed.)  555;  Fourth  Street 

Co.,  103  Fed.  132,  43  C.  C.  A.  114,  56  Nat.  Bank  v.  Yardley,  165  U.  S.  634, 

L.R.A.  710;   Apperson  v.  Moore,  30  17  S.  Ct.  439,  41  U.  S.  (L.  ed.)  855. 

Ark.  56,  21  Am.  Rep.  170 ;   Bell  v.  Note :  4  L.R.A.  248. 
Pelt,  51  Ark.  433,  11  S.  W.  684,  14 
A.  S.  R.  57,  4  L.R.A.  247  and  note. 
Note :  74  A.  S.  R.  387. 
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as  a  lien  upon  specific  things  existing  and  owned  by  the  contracting 
party  at  the  date  of  the  contract *• 

14.  Lien  Arising  by  Implication;  Advancement  of  Funds. — ^Even  in 
the  absence  of  an  express  contract,^  a  hen,  based  upon  the  funda- 
mental maxims  of  equity,  may  be  implied  and  declared  by  a  court 
of  chancery  out  of  general  considerations  of  right  and  justice  as 
applied  to  the  relations  of  the  parties  and  the  circumstances  of  their 
dealings.*  Thus,  courts  of  equity,  in  awarding  compensation  for 
improvements  placed  on  the  lands  of  another,  have  sometimes  decreed 
that  the  amount  due  shall  be  a  lien  on  the  land  itself,*  So  it  is 
on  this  principle  that  a  vendor  of  land  has  a  lien  for  the  unpaid 
purchase  price.*  As  a  general  rule,  a  lien  will  not  arise  in  favor 
of  one  who  advances  money  to  pay  the  purchase  price  for  real  estate 
purchased,*  and  a  surety  on  a  note  for  money  borrowed  to  pay 
for  land,  although  he  has  paid  the  note,  has  no  equitable  lien  upon 
the  land  for  his  claim  against  the  principal.*  However,  where  a 
person  obtained  the  indorsement  of  another  by  promising  in  a  letter 
to  give  him  a  bill  of  sale  on  certain  personal  property  as  security, 
and,  before  giving  the  bill  of  sale,  died,  and  the  indorser  was  obliged 
to  pay  the  note,  it  was  held  that  the  indorser  was  entitled  to  an 
equitable  lien  on  the  property  in  preference  to  other  creditors.'  Like- 
wise, according  to  some  decisions,  a  lien  upon  land  is  acquired  by 
one  who  lends  money  for  its  purchase,  under  a  promise^  that  he  is  to 
receive  a  mortgage,  and  in  Uie  meantime  is  given  the  undelivered 
deed  to  hold  as  security  for  the  performance  of  that  a^ement.* 
And,  where  two  persons  purcha^  land  jointly,  one  of  thenr  advanc- 
ing most  of  the  purchase  money,  under  an  agreement  that  if  the 
land  is  sold,  he  is  to  have  half  the  proceeds,  or  that  he  is  to  be  repaid 
his  advances  and  that  the  other  may  keep  the  land,  and  the  latter 
takes  the  title  in  his  own  name,  it  has  been  decided  that  the  former 
has  a  lien  on  the  land  for  his  advances.* 

ni.  Waiver,  Determination  and  Extinguishment 

15.  Generally. — ^It  may  be  regarded  as  a  well  settled  principle  that 
a  lien  fairly  acquired  cannot  be  destroyed  in  favor  of  one  having 
a  notice  of  that  lien,  unless  it  be  by  some  act  of  the  party  in  whose 

20.  See  supra,  par.  4.  6.  Wood  v.  Wood,  124  Ind.  545,  24 

1.  See  supra,  par.  13.  N.  E.  751,  9  L.R.A.  173. 

2.  Note:    74   A.    S.    R.   387.      See  7.  Read  v.  Gaillard,  2  Desaus.   (S. 
Equity,   vol.   10,  p.  351.  C.)  552,  2  Am.  Dec.  69o. 

3.  See  Improvements,  vol.  14,  p.  27.  8.  Warren  Mortg.  Co.  v.  Wintei*s, 

4.  See  generally.  Vendor  and  Pur-.  94  Kan.  615,  146  Pac.  1012,  Ann.  Cas. 
chaser;  and  see  Equitt,  vol.  10,  p.  1916C  956. 

351.  9.  Ilavs   V.   Wood,  4  Rand,    (Va.) 

5.  Wood  V.  Wood,  124  Ind.  545,  24   272,  15  Am.  Dec.  754. 
N.  E.  751,  9  L.R.A.  173  and  note. 
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favor  it  exists.  The  courts  cannot  divest  it,  and  much  less  can 
the  ministerial  officers  of  the  law  do  so.  If  they  could  do  so  it 
would  be  but  a  lien  sub  modo,  whereas  the  law  annexes  no  qualifi- 
cation.*® To  sustain  this  loss  of  lien  it  must  be  placed  on  one  or 
the  other  of  two  ideas — ^intentional  waiver  **  or  from  the  loss  of 
possession.*'  As  to  the  first,  authority  is  abundant  to  show  that  one 
will  not  be  held  to  waive  a  lien  unless  the  intent  be  express  or  very 
plain  and  clear.  The  presumption  is  always  against  it.*'  If  one 
entitled  to  retain  personal  property  until  a  lien  in  his  favor  thereon 
is  paid  demands  a  sum  exceeding  that  due  him,  he  does  not  thereby 
waive  his  lien  nor  forfeit  his  right  to  retain  possession  of  the  prop- 
erty, if  his  demand  was  made  in  good  faith  and  in  the  belief  that 
he  was  entitled  to  such  sum,  and  no  payment  or  tender  was  made 
of  the  amount  actually  due.**  However,  it  is  discharged  by  a  proper 
tender,  for  thereupon  the  right  of  the  person  claiming  the  Uen  to 
possession  is  at  an  end.  Where  a  lienor,  bases  his  refusal  to  sur- 
render property  upon  some  right  independent  of  or  inconsistent  with 
the  lien,  it  is  held  that  he  has  waived  his  lien.**  But  the  lien,  if 
otherwise  Valid,  is  not  lost  merely  because  the  right  to  retain  po&- 
session  is  not  expressly  claimed  on  the  ground  of  lien. ^*  A  person 
cannot  avail  himself  of  a  lien,  the  discharge  of  which  has  been 
fraudulently  prevented  by  his  own  acts.*' 

16.  Parting  with  Possession. — ^When  a  party  entitled  to  a  Uen 
dependent  upon  possession  voluntarily  delivers  the  property  to  tht 
owner,  the  lien  is  extinguished.*®  The  weight  of  authority  seems 
to  favor  the  doctrine  that  the  possession  by  virtue  of  the  lien,  and 
therefore  the  lien  itself,  is  waived  by  the  levy  of  an  attachment  or 
execution,  the  lienor,  by  authorizing  the  levy,  being  deemed  to  have 
abandoned  the  possession  by  virtue  of  his  lien.**  Thus,  one  who 
has  a  lien  on  goods  for  labor  upon  them  waives  his  lien  by  attach- 

10.  Andrews  v.  Doe,  6  How.  (Miss.)  24  U.  S.  (L.  ed.)  740;  Fishell  v.  Mor- 
554,  38  Am.  Dec.  450.  ris,  57  Conn.  547, 18  Atl.  717,  6  L.R.A. 

11.  Lambert  v.  Nicklass,  45  W.  Va.  82  and  note;  Oakes  v.  Moore,  24  Me. 
527,  31  S.  E.  951,  72  A.  S.  R..828,  214,  41  Am.  Dec.  379;  Miller  v.  Mar- 
44  L.R A.  561.    And  see  infra,  par.  17.  ston,  35  Me.   153,  56  Am.  Dec.  G94 

12.  See  infra,  par.  16.  and  note;  Gardner  v.  Le  Fevre,  180 

13.  Lambert  v.  Nicklass,  45  W.  Va.  Mich.  219,  146  N.  W.  653,  Ann.  Cas. 
527,  31  S.  E.  951,  72  A.- S.  R.  828,  lOlGA  618;  Arians  v.  Bricklev,  65  Wis. 
44  L.R.A.  56L  26,  26  N.  W.  188,  56  Am.  Rep.  611; 

14.  Folsom  V.  Barrett,  180  Mass.  439,  Sweet  v.  Pym,  1  East  4,  5  Rev.  Rep. 
62  N.  E.  723,  91  A.  S.  R.  320.  497,  16  En<?.  Rul.  Cas.  142  and  note. 

15.  Folsom  V.  Barrett,  180  Mass.  439,  Notes :  37  Am.  Dec.  523 ;  42  A.  S. 
62  N.  E.  723,  91  A.  S.  R,  320.  R.  815. 

Note:  16  Eng.  Rul.  Cas.  144.  And  see  supra,  par.  9. 

16.  Note:  16  Eng.  Rul.  Cas.  144.  19.  Notes:  50  L.RA..  719;  16  Eng 

17.  Carev  v.  Brown,  92  U.  S.  171,  Rul.  Cas.  144. 
23  U.  S.   (L.  ed.)  469, 

18.  Gregory  v.  Morris,  96  D.  S.  619, 
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ing  the  goods. ••  It  has  been  held,  however,  that  an  innkeeper  or 
keeper  of  live  stock  who  has  a  lien  on  the  propertry  does  not  lose  the 
lien  by  levying  an  attachment  upon  the  property.*  As  a  lien  on 
goods  does  not  confer  any  right  of  sale,*  if  the  party  who  has  the 
lien  sells  them,  the  lien  is  gone,  and  he  has  no  right  to  retain  the 
proceeds  of  the  sale.*  The  holder  of  the  lien  may  allow  the  owner 
of  the  property  to  take  it  into  his  possession  and  remove  it  without 
prejudice  to  the  lien,  if  so  agreed.*  And  it  is  also  undisputed  that 
such  a  lien  cannot  be  destroyed  by  a  removal,  without  the  consent 
of  the  lienholder,  fr#m  his  possession.*  Accordingly,  if  without  pay- 
ment of  a  lienor's  claim,  the  property  is  taken  from  his  possession 
and  sold  under  an  execution  issued  against  the  actual  owner,  the 
lienor  may  thereafter  maintain  an  appropriate  proceeding  to  assert 
his  right  of  ownership,  though  he  has  purchased  the  property  at  the 
execution  sale.* 

17.  Agreement  or  Purpose  Inconsistent  with  Lien. — It  is  well  set- 
tled that  the  existence  of  a  special  contract  does  not,  of  itself,  discharge 
a  lien,'  but  an  implied  lien  cannot  exist  where,  from  the  nature  of  tlie 
contract  between  the  parties,  it  would  be  inconsistent  with  the  express 
terms  or  the  clear  intent  of  the  contract.^  Where  a  contract  is  proved, 
the  rights  of  the  parties  depend  upon  the  terms  of  the  contract,*  and 
it  has  been  said  that  no  lien,  either  specific  or  general,  can  be  claimed 
so  as  to  interrupt  the  performance  of  the  actual  contract  between  the 

20.  LejTR  V.  Willard,  17  Pick.  A.  S.  R.  320;  Gardner  v.  Le  Fevre,  180 
(Mass.)   140,  28  Am.  Dec.  282.  IMioh.  219,  146  N.  W.  653,  Ann.  Cas. 

1.  Lambert  v.  Nicklass,  45  W.  Va.  1916A  618;  Stoddard  Woolen  Manu- 
527,  31  S.  E.  951,  72  A.  S.  R.  828,  factory  v.  Huntley,  8  N.  H.  441,  31 
44  L.R.A.  561.  Am.  Dec.  198;  Wiles  Laundering  Co. 

2.  See  infra,  par.  25.  v.  Hahlo,  105  N.  Y.  234,  11  N.  E.  500, 

3.  Note:  16  Eng.  Rul.  Cas.  144.       59  Am.  Rep.  496;  Mathias  v.  Sellers, 

4.  Gardner  v.  Le  Fevre,  180  Mich.  86  Pa.  St.  486,  27  Am.  Rep.  723; 
219,  146  N.  W.  653,  Ann.  Cas.  1916A  Cummings  v.  Harris,  3  Vt.  244,  23 
618.  Am.  Dec.  206;  Hutcliins  v.  Olcutt,  4 

5.  Gardner  v.  Le  Fevre,  180  Mich.  Vt.  549,  24*  Am.  Dec.  634,  overruled  by   - 
219,  146  N.  W.  653,  Ann.  Cas.  1916 A  Robinson  v.  Leach,  67  Vt.  128,  31  Atl. 
618.     And  see  Brown  v.  Petersen,  25  32,  48  A.  S.  R.  807,  27  L.RA.  303, 
App.  Cas.   (D.  C.)   359,  4  Ann.  Cas.   so  far  as  it  may  conflict  with  the  rule 
980.  that  the  mere  giving  of  a  promissory 

Note:  16  Eng.  Rul.  Cas.  144.  note  for  the  jfrnount  of  a  debt  secured 

6.  Brown  v.  Petersen,  25  App.  Cas.  by  a  lien  is  not  a  waiver  of  the  lien : 
(D.  C.)  359,  4  Ann.  Cas.  9S0.  In  re  Leilli,  L.  R.  1  P.  C.  290,  36  h. 

7.  Farrington  v.  Meek,  30  Mo.  578,  J.  P.  C.  17,  15  W\  R.  34,  16  Eu^r,  Rul. 
77  Am.  Dec.  627;  Mathias  v.  Sellers,  Cas.  81  and  note;  Crawshav  v.  Hom- 
86  Pa.  St.  486,  27  Am.  Rep.  723;  fray,  4  B.  &  Aid.  50,  6  E.'C.  L.  3^1, 
Crawshay  v.  Homfray,  4  B.  &  Aid.  22  Rev.  Rep.  618,  16  Eng.  Rul.  Cas. 
50,    6   E.    C.   L.    385,   22   Rev.    Rep.  126  and  note. 

618,    16    Eng.    Rul.    Cas.    126.      And  Note:  IG  liner.  Rul.  Cas.  l'J9  et  so'i. 

see  infra,  par.  18.                               .  And  see  infra,  ])ar.  18. 

8.  Randel   v.   Brown,   2   How.   406,  9.  AVa<hin^Mon     Bink    v.    NcK-k,    9 
1]  U.  S.  (L.  ed.)  318;  Fohom  v.  TJ.r-  Wall.  373,  19  U.  S.  (L.  ed.)  717. 
rett,  180  Mass.  439,  62  N.  E.  723,  91 
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parties,  whether  that  contract  is  express  or  is  to  be  inferred  from  the 
general  course  of  dealing.  ^^  No  lien  can  arise  on  property  which 
is  delivered  for  a  special  purpose,  except  for  improvement  or  alteration 
involving  labor  or  expense,  as  in  such  cases  there  is  deemed  to  be  an 
implied  contract  that  when  the  purpose  is  fulfilled,  the  property  is 
to  be  redelivered  to  the  owner.  On  this  principle  a  banker  has  no 
lien  on  securities  deposited  with  him  for  safe  custody  merely,  the 
control  over  them  being  retained  by  the  customer.^^  The  right  of 
detaining  a  thing  until  the  money  due  upon  it  be  paid  may  be  waived 
by  a  special  agreement  as  to  the  time  or  mode  of  payment,**  but  not 
merely  by  an  agreement  for  the  payment  of  a  fixed  sum.*'  Thus  it 
has  been  held  that  where  a  person  enters  into  a  written  contract  to  keep 
sheep  for  a  certain  period,  at  an  agreed  sum  per  head,  he  has  not  a 
lien  upon  them  for  his  payment**  So  an  agreement  by  a  manu- 
facturer to  dress  flannels  to  be  furnished  during  the  year,  and  to 
receive  his  pay  quarterly,  is  a  waiver  of  the  lien.**  Nor  does  the 
right  to  retain  goods  for  freight  exist  where  the  parties  have  expressly 
re^ilated  the  time  and  manner  of  paying  freight,  in  a  charter  party, 
and  especially  if  the  cargo  is  deliverable  before  the  arrival  of  the 
periods  of  payment.** 

18.  Taking  Note  or  Security. — The  courts  have  not  agreed  upon 
any  hai^monious  rule  as  to  the  eflPect  upon  a  lien  of  accepting  other 
security.  There  is  authority  for  the  rule  that  if  a  creditor,  havine  a 
lien  on  the  property  of  his  debtor,  takes  a  distinct  security  for  the 
debt,  the  lien  will  be  deemed  to  have  been  waived,  and  will  bft 
extinguished ;  *^  but  it  is  generally  held  that  the  question  whether  a 
lien  has  been  waived  is  one  of  intention  to  be  gathered  from  the  rela- 

10.  Crawshay  v.  Homfray,  4  B.  &       16.  See  Carriers,  vol.  4,  p.  871. 
Aid.  50,  6  E.  C.  L.  385,  22  Rev.  Rep.       17.  Brown  v.  Gilman,  4  Wheat.  255, 
618,  16  Eng.  Rul.  Cas.  126.  4  U.  S.  (L.  ed.)  504;  Glower  v.  Raw- 

11.  Note:  16  Eng.  Rul.  Cas.  129.       lings,  9  Smedes  &  M.  (Miss.)  122,  47 

12.  Farrington  v.  Meek,  30  Mo.  578,  Am.  Dec.  108 ;  Wliite  v.  Dougherty, 
77  Am.  Dec.  627;  Stoddard  Woolen  Mart.  &  Y.  (Tenn.)  309,  17  Am.  Dec. 
Manufactory  v.  Huntley,  8  N.  H.  441,  802 ;  Hewison  v.  Guthrie,  2  Bing.  N.  C. 
31  Am.  Dec.  198 ;  Chandler  v.  Belden,  755,  29  E.  C.  L.  477,  3  Scott  298,  2 
18  Johns.  (N.  Y.)  J.57,  9  Am.  Dec.  Hodges  51,  16  Eng.  RuL  Cas.  136  and 
193;  Wiles  Laundering  Co.  v.  Hahlo,  note;  In  re  Leith,  L.  R.  1  P.  C.  296, 
105  N.  Y.  234,  11  N.  R  500,  59  Am.  36  L.  J.  P.  C.  17,  15  W.  R.  34,  16 
Rep.  496;  Mathias  v.  Sellers,  86  Pa.  Eng.  Rul.  Cas.  81  and  note.  See  also 
St.  486,  27  Am.  Rep.  723 ;  Cumminga  Hutchins  v.  Olcutt,  4  Vt.  549,  24  Am. 
V.  Harris,  3  Vt.  244,  23  Am.  Dec.  206.  Dec.   634,  overruled  by  Robinson  v. 

Note:  16  Eng.  Rul.  Cas.  130.  Leach,  67  Vt.  128,  31  Atl.  32,  48  A. 

13.  Mathias  v.  Sellers,  86  Pa.  St.  S.  R.  807,  27  L.R.A.  303,  so  far  as  it 
486,  27  Am.  Rep.  723.  may  conflict  with  the  rule  that  the  mere 

14.  Cummings  v.  Harris,  3  Vt.  244,  giving  of  a  promissory  note  for  the 
23  Am.  Dee.  206.  amount  of  a  debt  secured  by  a  lien  is 

15.  Stoddard  Woolen  Manufactory  not  a  waiver  of  the  lien.  And  see 
V.  Huntley,  8  N.  H.  441,  31  Am.  Dec.   supra,  par.  17. 
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tion  of  the  parties  and  the  circumstances  of  the  case.^*  Merely  receiv- 
ing a  promissory  note  for  the  amount  of  the  debt  does  not,  unless  such 
was  the  intention  of  the  parties,  waive  the  lien.**  The  lien  will  be 
deemed  waived,  however,  if  the  note  is  intended  for,  and  accepted  as, 
payment.*^  Furthermore,  taking  a  note  with  a  surety  is  generally  evi- 
dence of  an  intention  to  rely  on  the  personal  security.*  But  this  is 
only  a  presumption,  and  may  be  rebutted  by  showing  that  such  was 
not  the  real  intention  of  the  parties."  A  person  having  a  lien  upon 
property  does  not  lose  it  by  taking  a  bill  of  sale  of  the  same  property ; 
the  bill  of  sale  being  voidable,  and  having  been  avoided  under  the 
Bankruptcy  Act,  and  there  being  no  evidence  of  intent  to  abandon  the 
lien.* 

rV.  Priorities,  Preservation  and  Enforcement 

Priorities 

19.  In  General. — ^It  is  one  of  the  characteristics  of  common  law 
liens  which  arise,  upon  considerations  of  justice  and  policy,  by  opera- 
tion of  law,  as  distinguished  from  liens  created  by  contract  or  statute, 
that  the  former,  as  a  general  rule,  attach  to  the  property  itself,  without 
any  reference  to  ownership,  and  override  all  other  rights  in  the  prop- 
erty, while  the  latter  are  subordinate  to  all  prior  existing  rights 
therein.*  Furthermore,  it  may  be  said  that  a  lien  which  arises  by 
force  of  the  common  law  may  be,  under  special  circumstances,  superior 
to  prior  existing  contractual  or  statutory  liens  on  the  same  property. 
Thus,  a  lien  on  property,  by  operation  of  the  common  law,  may  have 

18.  Cordova  v.  Hood,  X7  Wall.  1,  son  v.  Leach,  67  Vt.  128,  31  Atl.  32, 
21  U.  S.  (L.  ed.)  587 J  Glower  v.  Raw-  48  A.  S.  R.  807,  27  L.RA.  303,  so  far 
lings,  9  Smedes  &  M.  (Miss.)  122,  47  as  it  may  conflict  with  the  rule  that 
Am.  Dec.  108.  And  see  Lambert  v.  the  mere  giving  of  a  promissory  note 
Nicklass,  45  W.  Va.  527,  31  S.  E.  951,  for  the  amount  of  a  debt  secured  by  a 
72  A.  S.  B.  828,  44  L.R.A.  561.  lien  is  not  a  waiver  of  the  lien. 

Notes:  35  L.R.A. (N.S.)  96;  16  Eng.  As  to  the  effect  of  taking  a  note  for 
Rul.  Cas.  95,  140.  the  amount  of  a  debt  as  a  payment 

19.  The   Kimball,   3    WalL   37,   18  thereof,  see  Payment. 

U.  S.   (L.  ed.)  50;  Cordova  v.  Hood,  1.  Brown  v.  Gilman,  4  Wheat.  255, 

17  WaU.  1,  21  U.  S.    (L.  ed.)    587;  4  U.  S.  (L.  ed.)  5G4;  Cordova  v.  Hood, 

Goble  v.  Gale,  7  Blackf.   (Ind.)   218,  17  Wall.  1,  21  U.  S.  (L.  ed.)  587. 

41  Am.  Dec.  219;   Woodland  Co.  v.  2.  Cordova  v.  Hood,  17  Wall.  1,  21 

MendenhaU,  82  Minn.  483,  85  N.  W.  U.  S.  (L.  ed.)  587. 

164,  83  A.  S.  R.  445  and  note;  Hoag-  3.  Avery  v.  Hackley,  20  WaU.  407, 

land  V.  Lusk,  33  Neb.  376,  50  N.  W.  22  U.  S.  (L.  ed.)  385. 

162,  29  A.  S.  R.  485.  4.  Sullivan  v.  Clifton,  65  N.  J.  L. 

Note:  35  L.R.A.(N.S.)  96.  324,  26  Atl.  964,  39  A.  S.  R.  652,  20 

And  see  supra,  par.  17.  L.R.A.  719  and  note;  Shaw  v.  Webb, 

20.  Hutchins  v.  Olcutt,  4  Vt.  549,  131  Tenn.  173,  174  S.  W.  273,  Ann. 
24  Am.  Dec.  634,  overruled  by  Robin-  C^is.  191GA  626. 
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precedence  of  an  existing  mortgage.*  Ordinarily,  however,  it  may 
be  regarded  as  a  universal  principle  that  a  prior  hen  gives  a  prior 
legal  right,*  which  is  entitled  to  prior  satisfaction,  out  of  the  subject 
it  binds,  unless  the  lien  is  intrinsically  defective,  or  be  dit^placed  by 
some  act  of  the  party  holding  it,  which  shall  postpone  him  in  a  court 
of  law  or  equity  to  a  subsequent  claimant.'  So,  also,  it  has  been  said 
that  a  lien  which  is  given  for  the  preservation  or  betterment  of  the 
common  pledge  is,  in  natural  equity,  fairly  entitled  to  the  first  rank 
in  a  list  of  claims.®  In  the  absence  of  statutory  regulation,  the  com- 
mon law  establishes  liens  in  the  order  of  their  acquisition,  the  first  in 
order  of  time  standing  first  in  order  of  rank.*  But  the  common  law 
has  been  displaced  in  many  states  by  statutes  awarding  to  liens  priority 
in  the  order  of  their  registration.*^  Liens  given  by  statute  in  one 
country  upon  movables  have  no  superiority  to  liens  subsequently 
acquired  in  another  country  to  which  the  movables  are  carried.**  And 
liens  attaching  by  law  are  never  interfered  with  by  introducing  an 
equitable  rule  for  marshaling  assets.** 

20.  Concurrent  Liens;  Fractions  of  Day. — Concurrent  liens  simul- 
taneously arising,  in  consequence  of  their  creation  at  the  same  time 
or  by  the  same  instrument,  are  of  equal  dignity,  and  are  therefore 
entitled  to  equal  rank  in  the  distribution  of  a  fund.  However,  liens 
cannot  be  regarded  as  concurrent  merely  because  there  is  doubt  or 
conflict  of  evidence  as  to  which  first  attached.  Hence,  where  a  mort- 
gage was  executed  and  goods  levied  upon  under  a  distress  warrant 
for  the  payment  of  rent  at  about  the  same  time,  the  witnesses  differing 
as  to  which  was  first,  a  request  to  instruct  the  jury  that  if  they  con- 
clude from  the  evidence  that  the  lien  of  the  distress  warrant  and  the 
execution  of  the  mortgage  were  contemporaneous,  then  they  should 
prorate  the  fund,  is  properly  refused.  Any  difference  of  time,  how- 
ever slight,  in  favor  of  either  lien  gives  it  precedence.**  It  may  be 
laid  down  as  a  very  general  proposition  that  whenever  it  is  provided 

5.  Drummond  Carriage  Co.  v.  Mills,  Crozer  Iron  Co.,  90  Va.  126,  17  S.  B. 
54  Neb.  417,  74  K  W.  966,  69  A.  S.  806,  44  A.  S.  R.  893, 

R.  719,  40  L.R.A.  76L  Note :  27  A.  S,  R.  158. 

6.  Rankin  v.  Scott,  12  Wheat.  177,  10.  Voorhis  v.  Westervelt,  43  N.  J. 
6  U.  S.  (L.  ed.)  592;  Howard  v.  Mil-  Eq.  642,  12  Atl.  533,  3  A.  S.  R.  315. 
waukee,  etc.,  R.  Co.,  101  U.  S.  837,  Note :  27  A.  S.  R.  158. 

25  U.  S.  (L.  ed.)  1081.  And  see  Chattel  Mortoagbs,  vol. 

7.  Rankin  v.  Scott,  12  Wheat.  177,  5,  p.  447  et  seq.;  Judgments,  vol.  15, 
6  U.  S.  (L.  ed.)  592.  p.  814  et  seq.;  Mortgages;  Records, 

8.  Provident   Inst,    for    Savings   v.  etc. 

Jersey  City,  113  U.  S.  506,  5  S.  Ct.  11.  Donald  v.  Hewitt,  33  Ala.  534, 

612,  28  U.  S.   (L.  ed.)   1102.  73  Am.  Dec.  431. 

9.  Voorhis  v.  Westervelt,  43  N.  J.  12.  Cumming's  Appeal,  25  Pa.  St. 
E({.  642,  12  Atl.  533,  3  A.  S.  R.  315;  20S,  64  Am,  Dec.  695. 

Booth  V.  Bunce,  33  N.  Y.  139,  88  Am.       13.  Jones  v.  Howard,  99  Qa.  451, 
Dec.  372;  Virginia  Development  Co.  v.  27  S.  E.  765,  59  A  S.  R.  23L 
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» 

that  a  lien  shall  attach  upon  the  doing  of  an  act  by  or  in  behalf  of  the 
party  who  asserts  it,  or  seeks  to  fasten  it  upon  property,  as,  for  in- 
vstance,  the  filing  for  record  of  a  mortgage,^*  the  placing  of  an  execu- 
tion in  the  hands  of  a  sheriff,^*^  and  the  like,  fractions  of  a  day  will 
be  considered  in  determining  the  priority,  and  consequent  superiority, 
as  between  liens  resulting  from  or  resting  severally  upon  acts  done 
on  the  same  day.** 

21.  Validity  of  Statutory  Provisions  as  to  Priority. — The  legis- 
lature cannot  postpone  a  legal  existing  lien  upon  property  to  a  subse- 
quent lien  by  a  statute  enacted  subsequently  to  the  attaching  of  such 
prior  lien,  as  to  do  so  would  be  to  impair  the  obligation  of  a  contract.*' 
Thus,  a  provision  in  a  seed  grain  statute  which  declares  that  the  debt 
for  grain  furnished  to  indigent  farmers  in  accordance  therewith  shall 
be  "a  first  lien  upon  the  real  astate  of  the  person  assisted"  is  within 
the  constitutional  inhibition  against  the  impairment  by  a  state  of  the 
obligation  of  contracts,  in  so  far  as  it  attempts  to  make  such  lien 
paramount  to  those  to  which  the  land  was  subject  when  the  statute  was 
passed.^* 

Preservation 

22.  In  General. — It  is  a  familiar  principle  of  equity  jurisprudence 
that  a  lien  will  be  kept  alive,  where  equity  requires  it,  and  the  parties 
intended  that  it  should  not  be  extinguished.**  However,  where  the 
equity  is  a  latent  one,  the  lien  will  not  be  kept  alive  to  the  prejudice 
of  a  subsequent  bona  fide  purchaser.*®  A  lien  discharged  by  mistake 
is,  in  contemplation  of  equity,  still  in  existence.  Thus,  if  a  mortgagee 
takes  a  new  mortgage  in  the  place  of  an  old  one,  not  as  payment,  but 
in  continuation  of  the  old  indebtedness,  and  cancels  the  old  mortgage 
without  knowledge  of  an  intervening  lien,  although  such  lien  is  of 
record,  equity  will,  in  the  absence  of  the  intervening  rights  of  third 
parties,  and  on  the  ground  of  mistake,  restore  and  enforce  the  lien 
of  the  old  mortgage,  where  the  mortgagee,  relying  upon  a  false  abstract 
of  title,  was  guilty  of  no  negUgence  in  not  discovering  the  lieu  of 
record.* 

14.  See  Mortgages;  Records.  18.  Yeatman  ▼.  Foster  County,  2  N. 

15.  See  Executions,  vol.  10,  p.  63  D.  421,  51  N.  W.  721,  33  A.  S.  R. 
et  seq.  797. 

16.  German  Security  Bank  v.  Camp-  19.  Richards  v,  Griffith,  92  Cal.  403, 
bell,  99  Ala.  249,  12  So.  436,  42  A  28  Pac.  484,  27  A.  S.  R.  156;  Badcor 
S.  R.  55.  V.  Pyne,  130  Ind.  288,  30  N.  E.  21, 

17.  Yeatman  v.  Foster  Countv,  2  N.  30  A.  S.  R.  231.  And  see  infra,  par. 
D.  421,  51  N.  W.  721,  33  A.  S.  R.  797;  23. 

National  Bank  of  Commerce  v.  Jones,       20.  Richards  v.  Griffith,  92  Cal.  403, 

18  Okla.  555,  91  Pac.   191,  11  Ann.    28  Pac.  484,  27  A.  S.  R.  156. 

Cas.  1041,  12  L.R.A.(N.S.)  310.  1.  Kern  v.  A,  P.  Hotaling  Co..  27 
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23.  Subrogation  and  Release. — ^A  lien  will  be  kept  alive,  under 
some  circumstances,  in  favor  of  one  who  has  paid  the  lienholder, 
although  the  latter  has  satisfied  and  discharged  it  of  record,*  provided 
the  equity  is  not  a  latent  one,  and  will  not  prejudice  a  bona  fide 
purchaser.'  Thus,  where  a  debtor,  by  fraudulently  representations, 
induces  a  person  to  advance  money  to  pay  off  liens  on  the  debtor's 
property  to  redeem  the  debtor's  property  from  execution  sale,  and  to 
release  a  judgment  of  his  own  against  the  debtor  which  was  a  lien  on 
the  debtor's  property,  such  person  will,  as  against  the  debtor,  be 
subrogated  to  the  rights  of  the  persons  whose  liens  his  money  dis- 
charged.* Furthermore,  the  holder  of  a  lien  upon  property,  either 
real  or  personal,  may  discharge  any  prior  valid  lien  existing  against 
the  property,  for  his  own  protection,  and  for  the  purpose  of  reimburs- 
ing himself  add  the  amount  due  on  the  lien  discharged  to  his  own 
lien  upon  the  property ;  and  it  is  not  necessary  that  this  right  should 
be  found  in  an  express  contract  betw^een  the  property  owner  and  the 
holder  of  the  lien.  The  discharge  by  a  lienholder  of  a  prior  lien  is 
not  a  voluntary  payment,  but  a  payment  in  invitum.*  However,  a 
mere  volunteer  in  paying  off  a  lien  is  not  entitled  to  subrogation.* 
The  holder  of  a  first  lien  cannot  release  land  of  his  debtor,  taken  in 
execution  on  a  junior  judgment,  so  as  to  preserve  his  lien  for  its  full 
amount  against  other  land  of  the  debtor,  against  the  latter's  will.' 
Where  property  bound  for  a  debt  is  in  fact  used  to  pay  it  with  the 
consent  of  the  junior  incumbrancer,  no  lien  upon  other  property  for 
the  security  of  that  debt  can  be  kept  alive  for  the  benefit  of  the  releas- 
ing junior  incumbrancer  without  the  consent  of  those  whose  interests 
in  the  other  property  are  to  be  affected.® 

Enforcement 

24.  In  General. — Any  one  who  may  defend  against  a  lien  may 
object  that  the  lien  had  expired,  or  the  remedy  upon  it  lost,  before 
the  action  was  commenced  against  him.*  There  is  no  unity  of  interest 
between  the  owner  of  propeity  and  one  claiming  a  lien  on  it  through 
him,  such  as  makes  either  the  representative  of  the  other  in  an  action. 

Ore.  205,  40  Pac.  168,  50  A.  S.  R.       Note :  9  L.R. A.  173. 

710.    And  see  generally.  Equity,  vol.       And  see  generally,  Sttbrogatiov. 

10,  p.  296;  Mortgages.  6.  Note:  9  L.R.A.  173. 

2.  Ricliards  v.  Griffith,  92  Cal.  493,       7.  Fisler  v.  Stewart,  191  Pa.  St.  323t 
28  Pac.  484,  27  A.  S.  R.  156;  Backer  43  Atl.  396,  71  A.  S.  R.  769. 

V.  l^yne,  130  Ind.  288,  30  N.  E.  21,  8.  Ricliardson  v.  Traver,  112  U.  S. 

30  A.  S.  R.  231.        '  423,  5  S.  Ct.  201,  28  U.  S.  (L.  ed.) 

3.  See  supra,  par.  22,  804. 

4.  Backer  v.  Pyne,  130  Ind.  2S8,  30  9.  Smith  v.  Hurd,  60  Minn.  603,  52 
N.  E.  21,  30  A.  S.  R.  231.  N.  W.  922,  36  A.  S.  R.  661;  Hokon- 

5.  New  England  Loan,  etc.,  Co.  v.  son  v.  Gundereon,  54  Minn.  499,  56 
Robinson,  56  Neb.  50,  76  N.  W.  415,  N.  W.  17?,  40  A.  S.  R.  354. 

71  A.  S.  R.  657. 
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so  that  service  of  summons  on  one  is  equivalent  to  sen'ice  on  the 
other. ^^  One  who  has  a  statutory  lien  upon  personal  property  for 
labor  expended  cannot  maintain  trespass  against  a  sheriff  to  recover 
damages  for  levying  upon  and  selling  the  property,  but  must  look  to 
the  fund  realized  by  the  sale.*^  It  is  a  principle  of  equity  that  when 
one  has  a  lien  upon  property  which  is  taken,  and  said  property  is 
wrongfully  converted  by  another,  with  notice  of  such  lien,  the  owner 
may  have  his  lien  fixed  upon  the  proceeds  of  the  property,  where  the 
lien  on  the  property  has  thus  been  destroyed  by  the  wrongdoer.^* 

25.  Common  Law  Liens. — While  a  conimon  law  lien  gives  the  party 
detaining  the  chattel  the  right  to  hold  it  as  a  pledge  or  security  for 
the  debt,  the  broad  rule  seems  to  be  that  there  is  no  right  of  sale  of  the 
chattel  by  virtue  of  the  lien,  either  at  law  or  in  equity.^'  Accordingly, 
a  court  of  equity  has  no  jurisdiction  to  enforce  a  common  law  lien 
by  foreclosure  upon  a  bill  filed  for  that  purpose  only.***  So  it  has 
been  said  that  one  wrongfully  deprived  of  his  possession  of  the  chattel 
on  which  he  holds  a  lien  may  maintain  detinue  or  trover  but  nothing 
more.**  There  is,  however,  authority  for  the  view  that  common  law 
liens  are  enforceable  in  courts  of  equity.**  And  it  has  been  said 
that  jurisdiction  to  enforce  liens  is  concurrent  in  law  and  equity,  and 
that,  if  resort  is  had  to  equity  to  enforce  a  legal  lien,  no  greater  relief 
should  be  allowed  than  could  be  obtained  at  law.*'  In  any  event, 
it  seems  to  be  clear  that  a  court  of  equity,  having  acquired  jurisdiction 
for  other  purposes,  may  order  a  sale  of  property  to  satisfy  a  common 
law  lien.*^ 

26.  Statutory  Liens. — The  method  for  enforcing  a  statutory  lien 
is  usually  prescribed  by  the  enactment  by  which  it  is  conferred,**  and 
where  this  is  the  case,  the  enforcement  of  the  lien  must,  according  to 
the  better  rule,  be  proceeded  with  in  accordance  with  the  provision 
of  the  statute.**  Thus,  it  has  been  decided  that  where  a  statute  creates 
a  specific  lien,  arid  gives  a  specific  remedy  for  the  enforcement  of 
such  lien,  a  court  of  equity  has  no  jurisdiction  to  enforce  it,  in  the 

10.  Smith  V.  Hurd,  50  Minn.  503,  52  380,  42  L.R.A.  531. 

N.  W.  922,  36  A.  S.  R.  661.  15.  Burrough  v.  Ely,  54  W.  Va.  118, 

11.  Fitzj-erald  v.  Elliott.  162  Pa.  St.  46  S.  E.  371,  102  A.  S.  R.  926. 
118,  29  Atl.  346,  42  A.  S.  R.  812.  16.  Note:  74  A.  S.  R.  388. 

12.  Beebe  Stave   Co.  v.  Austin,  92  17.  Ford  v.  Sproule,  2  A.  K.  Marsh. 
Ark.  248,  122  S.  W.  482,  135  A.  S.  (Kv.)   528,  12  Am.  Dec.  439. 

R.  172.  18.  Aldine  Mf-   Co.  v.  Phillips,  118 

13.  Aldine  Mfg.  Co.  v.  Phillips,  118  Mich.  1(12,  76  N.  W.  371,  74  A.  S.  R. 
M'eh.  162,  76  N.  W.  371,  74  A.  S.  R.   380,  42  L.R.A.  531. 

380,  42  L.R.A.  531;  Burrough  v.  Ely,  19.  See  supra,  par.  7. 

54  W.  Va.  118,  46  S.  E.  371,  102  A.  20.  Aldine  Mfi?.  Co.  v.  Phillips,  IIS 

S.  R.  926.    And  see  Bric:gs  v.  Boston,  Mich.  1(.2,  76  N.  W.  371,  74  A.  S.  R. 

etc.,  R.  Co.,  6  Allen   (Mass.)   240,  83  380   and   note,  42   L.R.A.   531;    Fitz- 

Am.  Dec.  626.  p:orald  v.  Elliott,  162  Pa.  St.  118,  29 

14.  Aldine  Mfg.  Co.  v.  Phillip?^,  US  Atl.  346,  42  A.  S.  R.  812. 
Mich.  162,  76  N.  W.  373,  74  A.  S.  R. 
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absence  of  some  special  groand  of  equitable  inieiposition,  such  as 
renders  the  remedy  at  law  unavailable  or  inadequate.*  On  the  other 
hand,  there  is  authority  to  the  effect  that  a  statutory  lien  may  also 
be  foreclosed  in  equity.*  Certainly  this  is  true  where  jurisdiction 
has  been  acquired  for  other  purposes.'  But  the  jurisdiction  of  a 
court  of  equity  invoked  to  enforce  a  statutory  lien  rests  upon  the  stat- 
ute, and  can  extend  no  further.*  If  a  statutory  lien  fails  at  law,  it 
must  also  fail  of  enforcement  in  equity.* 

27.  Equitable  Liens. — ^It  is  settled  beyond  question  that  a  court  of 
equity  is  the  appropriate  tribunal  for  the  enforcement  of  an  equitable, 
as  distinguished  from  a  statutory  or  common  law,  lien.*  A  court  of 
chancery  may  enforce  an  equitable  lien  on  either  an  equitable  or  legal 
estate  in  lands,  and  if  the  law  creates  a  lien  upon  a  legal  interest  in 
realty,  a  similar  lien  may  sometimes,  be  declared  and  enforced  in 
chancery  upon  equitable  estates  by  analogy.'  Chancery  is  the  proper 
forum  in  which  to  enforce  a  lien  on  lands  arising  under  a  devise 
securing  a  legacy  or  creating  a  trust  for  the  payment  of  debts.®  Lands, 
but  not  claims  to  lands,  may  be  sold  by  a  court  of  equity  to  discharge 
liens.®  ,  And  if  parties  stipulate  the  mode  by  which  a  certain  amount 
to  be  a  lien  on  land  shall  be  ascertained,  equity  has  no  jurisdiction 
to  compel  them  to  adopt  another  mode.*^ 

1.  Aldine  Mfg.  Co.  v.  PhUHps,  U8       6.  Note:  74  A.  S.  R.  389. 

Mich.  162,  76  N.  W.  371,  74  A.  S.  R.  6.  Aldine  Mfg.  Co.  v.  PhiUips,  U8 

380  and  note,  42  L.R.A.  53L  Mich.  162,  76  N.  W.  371,  74  A.  S.  R. 

2.  Ford  V.  Sproule,  2  A.  K.  Marsh.  380  and  note,  42  L.R.A.  631;  Buchan 
(Ky.)  528,  12  Am.  Dec.  439.  v.  Sumner,  2  Barb.  Ch.  (N.  Y.)  165,  47 

Note:  74  A.  S.  R.  388.  Am.  Dee.  305. 

3.  Aldine  Mfg.  Co.  v.  Phillips,  118  7.  Buchan  v.  Sumner,  2  Barb.  Ch. 
Mich.  162,  76  N.  W.  371,  74  A.  S.  R.  (N.  Y.)  165, 47  Am.  Dec.  305.  And  see 
380,  42  L.R.A.  531.  supra,  par.  26. 

4.  South  Pork  Canal  Co.  v.  Gordon,       8.  Note:  74  A.  S.  R.  388. 

6  Wall.  561,  18  U.  S.  (L.  ed.)  894;       9.  Blight  v.  Bank,  6  B.  Men.  (Ky.> 
Buchan  v.  Sumner,  2  Barb.  Ch.  (N.  Y.)    192,  17  Am.  Dec.  136. 
165,  47  Am.  Dec.  305.  10.  Emery  v.  Owings,  7  Gill  (Md.) 

Note:  74  A.  S.  R.  388,  389.  488,  48  Am.  Dec  580. 
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I.  Introductory 


1.  Scope  of  Article. — Thip  article  includes  a  discussion  of  the  crea- 
tion of  life  estates  by  deed  or  by  will,  the  rights,  duties  and  liabilities 
of  the  life  tenant,  and  the  termination  of  the  estate.  The  subject  of 
life  ^states  by  operation  of  law  is  treated  elsewhere,^  and  is  tlierefore 
excluded  from  this  article,  as  are  also  matters  relating  to  the  rights 
and  liabilities  of  remaindermen  and  reversioners,*  and  the  subject  of 
waste  and  the  remedies  therefor.' 

2.  Definition. — ^At  common  law  there  were  two  classes  of  life  estate : 
first,  conventional  life  estates,  or  those  which  were  created  by  the  act 
of  the  parties,  and  second,  those  which  came  into  existence  by  opera- 
tion of  law,*  such  as  curtesy  and  dower.*  A  life  estate  created  by 
deed  or  will  is  an  estate  to  be  held  by  the  grantee  or  devisee  for  the 
term  of  his  own  life,  or  for  that  of  another  person,  or  for  more  lives 
than  one;  when  held  for  the  life  of  another  person,  the  tenant  is 
usually  known  as  a  tenant  per  autre  vie.    The  principal  distinction 

1.  See    Curtesy,    vol.    8,    p.    386;   98  Tex.  597,  86  S.  W.  740,  8  Aim. 
Dower,  vol.  9,  p.  559.  Cas.   1117,  69  L,R.A.  986.     And  see 

2.  See  Remainders  J  Reversions.       Estates,  vol.  10,  p.  661  et  seq. 

3.  See  Waste.  5.  See  Curtesy,  vol.   8,  p.  387  et 

4.  Swayne  v.   Long  Acre   Oil   Co.,  seq.;  Do  web,  vol.  9,  p.  560  et  seq. 
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between  a  tenancy  for  life  and  a  tenaDcy  at  will,  or  from  year  to  year, 
or  at  sufferance,  is  that  the  former  confers  a  freehold  upon  the  tenant, 
and  the  latter  a  mere  chattel  interest^ 

3.  Life  Estate  in  Personal  Property. — Originally  there  could  be  no 
limitation  over  of  a  chattel,  but  a  gift  carried  the  absolute  interest.^ 
There  is  now,  however,  no  question  but  that  a  life  estate  to  one  with 
remainder  to  another  in  personalty  may  be  given,  as  recognized  in  an 
infinite  number  of  cases.^  But  it  is  well  settled  that  there  cannot  be  an 
estate  tail  in  personal  property,  and  hence  where  the  terms  of  a  bequest 
of  personalty  are  such  as  would,  in  a  devise  of  real  estate,  create  an 
estate  tail  in  the  devisee,  it  operates  as  an  absolute  gift  of  the  personalty, 
and  a  bequest  over  on  the  failure  of  issue  of  the  first  taker  is  void.* 
With  respect  to  chattels  which  are  consumable  in  their  use,  the  rule  is 
that  a  specific  bequest  thereof  vests  title  in  the  legatee  absolutely, 
though  expressly  given  for  life  only.**  But  if  the  bequest  is  general  or 
residuary,  the  majority  of  cases,  in  the  absence  of  an  indication  of  the 
testator's  intention  that  the  life  tenant  should  enjoy  the  property  in 
specie,  hold  that  the  property  should  be  sold  and  the  proceeds  invested, 
the  income  therefrom  being  paid  to  the  life  tenant  and  the  principal 
reserved  for  the  remainderman.**  Some  courts,  however,  recognize 
no  distinction  between  a  general  or  residuary  bequest  and  a  specific 
bequest  of  chattels  consumable  in  their  use,  holding  that  in  either 
case  title  vests  absolutely  in  the  legatee.*'  It  has  been  ruled  that  a 
gift  or  bequest  of  personal  property  for  life,  with  an  unlimited  power 

6.  Tbompaon  v.  Baxter,  107  Minn.  p.  657;  Exbcutoet  Intbsrbsts,  vol.  11, 
122,  119  N.  W.  797,  21  L.R.A.{N.S.)    p.  473. 

576.  10.  Underwood  v.   Underwood,   162 

Note:  Ann.  Cas.  1913D  328.  Ala.  553,  50  So.  305,  136  A.  S.  R. 

And  see  Estates,  vol.  10,  p.  662.       61;  Whittemore  v.  Russell,  80  Me.  297, 

7.  Maulding  v.  Scott,  13  Ark.  88,  14  Atl.  197,  6  A.  S.  R.  200 ;  Seabrook 
56  Am.  Dec.  298;  Bartlett  v.  Fatten,  v.  Grimes,  107  Md.  410,  68  Atl.  883, 
33  W.  Va.  71,  10  S.  E.  21,  6  L.R.A.  126  A.  S.  R.  400,  16  L.R.A.(N.S.)  483 
523.  and  note;  Healey  v.  Toppan,  45  N.  H. 

8.  Maulding  v.  Scott,  13  Ark.  88,  243,  86  Am.  Dec.  159;  Rankin's  Ap- 
56  Am.  Dec.  298;  In  re  Oertle,  34  peal,  1  Mona.  (Pa.)  308,  16  Atl.  32, 
Minn.  173,  24  N.  W.  924,  57  Am.  Rep.  2  L.R.A.  429 ;  Bartlett  ▼.  Patton,  33 
48 ;  Healey  v.  Toppan,  46  N.  H.  243,  W.  Va.  71,  10  S.  E.  21,  5  L JI.A.  523. 
86  Am.  Dec.  159 ;  Cleveland  v.  Havens,       Note :  67  Am.  Dec.  453. 

13  N.  J.  Eq.  101,  78  Am.  Dec.  90;       And  see  Executory  Ikterbsts,  toL 
Myers  v.  Anderson,  1  Strob.  Eq,  (S.  11,  p.  475. 

C.)  344,  47  Am.  Dec.  537;  Cruse  v.  11.  Healey  v.  Toppan,  46  N.  H.  243, 
McKee,  2  Head  (Tenn.)  1,  73  Am.  86  Am.  Dec.  159;  Smith  v.  Barham, 
Dec.  186 ;  Bartlett  v.  Patton,  33  W.  17  N.  C.  420,  25  Am.  Dec.  721 ;  Saun- 
Va.  71,  10  S.  E.  21,  5  L.R.A.  523.  dera  v..  Haughton,  43  N.  C.  217,  57 
Note:  67  Am.  Dec.  453.  Am.  Dec.  581;  Bartlett  v.  Patton,  33 

9.  Maulding  v.  Scott,  13  Ark.  88,  W.  Va.  71,  10  S.  E.  21,  5  LJR.A.  523. 
56  Am.  Dec  298;  Cleveland  v.  Havens,       Note:  16  L.R.A.(N.S.)  483. 

13  N,  J.  Eq.  101,  78  Am.  Dec.  90;       And  see  Executory  Iktbbbsts,  voL 
Swain  v.  Rascoe,  25  N.  C.  200,  38  Am.  11,  p.  475. 

Dec.  720.    And  see  Estatxs,  vol.  10,       12.  Seabrook  v.  Grimes,  107  Md.  410, 
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of  disposal^  conveys  an  absolute  right  thereto,^*  but  sucli  is  not  the 
case  when  the  power  of  disposal  is  limited  to  certain  specified 
purposes,^* 

n.  Creation 

By  Deed 

4.  In  General. — ^Where  the  common  law  rule  obtains,  a  life  estate 
may  be  created  by  a  grant  in  general  terms  as  well  as  by  express  limita- 
tion, since  under  the  common  law  a  grant  in  genersd  terms  without 
words  of  inheritance  vests  merely  a  life  estate  in  the  grantee.**  This 
rule  has,  however,  been  changed  by  statute  in  some  states,  and  the 
word  * 'heirs,"  or  its  equivalent,  is  no  longer  necessary  to  create  an 
absolute  estate;  all  conveyances  will  be  taken  to  be  in  fee  simple, 
unless  the  intent  of  the  grantor  is  plainly  manifest  in  some  part  of 
the  instrument  to  convey  an  estate  of  less  dignity,  the  intention  of 
the  grantor,  and  not  the  technical  words  of  the  common  law,  being  the 
controlling  circumstance.**  If  a  grant  is  made  in  general  terms 
without  limitation  in  point  of  time  but  subject  to  be  defeated  upon 
the  happening  of  a  particular  event,  it  is  regarded  as  a  life  estate 
determinable  upon  the  happening  of  such  event;  as,  for  example,  in 
the  case  of  a  grant  to  a  woman  during  widowhood,  or  to  a  man  so 
long  as  he  resides  in  a  particular  place.*'  It  is  well  settled  that  a  life 
estate  may  be  created  by  a  deed,  lease,  or  devise,  either  with  or  without 
a  stipulation  for  the  payment  of  rent.*® 

5.  Effect  of  Use  of  Words  of  Inheritance. — Notwithstanding  the 
use  of  words  of  inheritance,  a  deed  will,  under  some  circumstances, 
be  construed  to  create  merely  a  life  estate.     Thus  it  has  been  held 

68   Ati.   883,   126   A.   S.  R.  400,   16  N.    W.    707,    25    L.R.A.(N.S.)    920; 

L.R.A.(N.S.)  483  and  note.  Smith  v.  Proctor,  139  N.  C.  314,  51 

13.  Davis  V.  Richardson,  10  Yerg.  S.  E.  889,  2  L.R.A.(N.S.)  172;  Trip- 
(Tenn.)  290,  31  Am.  Dec.  58L  lett  v.  Williams,  149  N.  C.  394,  63 

Note:  139  A.  S.  R.  105.  S.  E.  79,  24  L.R.A.(N.S.)  514.    And 

14.  Note:  139  A.  S.  R.  107.     And  see  Estates,  vol.  10,  p.  650. 

see  ExECUTOET  Intkrbsts,  vol.  11,  p.  17.  Giles  v.  Little,  104  U.  8.  291^ 
478  et  seq.  26  U.  S.  (L.  ed.)  745;  Green  v.  Hew- 

16.  Jackson  v.  Myere,  3  Johns.  (N.  itt,  97  111.  113,  37  Am.  Rep.  102;  Rose 
Y.)  388,  3  Am.  Dec.  504;  Jordan  v.  v.  Hale,  185  III,  378,  56  N.  E.  1073, 
Neeee,  36  S.  C.  295,  15  S.  B.  202,  31  76  A.  S.  R.  40;  Thompson  v.  Baxter, 
A.  S.  R.  869;  Holliday  v.  Overton,  15  107  Minn.  122,  119  N.  W.  797,  21 
Beav.  480,  21  L.  J.  Ch.  769,  10  Eng.  L.R.A.(N.S.)  575  and  note;  Long  v. 
Kill.  Cas.  836  and  note.  And  ^ee  Es-  Paul,  127  Pa.  St.  456,  17  Atl.  988» 
T\TES,  vol.  10,  p.  650.  14  A.  S.  R.  862;  Snelling  v.  Lamar, 

16.  Cooper  v.  Mitchell  Inv.  Co.,  133  32  S.  C.  72,  10  S.  E.  825,  17  A.  S. 
CJa.   7G9,   66   S.   E.   1090,   29   L.R.A.  R.  835. 

(N.S.)  291;  Rupert  v.  Penner,  35  Neb.  18.  Thompson  v.  Baxter,  107  Minn. 
r>S7.  53  N,  W.  598,  17  L.R.A.  824;  122,  119  N.  W.  797,  21  L.R.A.(N.S.) 
Loosing  V.  Loosing,  85  Neb.  66,  122  575. 
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that  the  word  "heira"  or  "bodily  heirs"  in  a  deed  may  be  construed 
to  mean  children^  where  it  is  clear  from  the  context  of  the  instrumeni 
that  such  was  the  intention  of  the  grantor.**  And  where  the  words 
of  inheritance  would  convey  an  estate  tail  at  common  law^  by  statutes 
in  some  states  abolishing  estates  tail  an  estate  for  life  is  vested  in  the 
first  taker.**  A  conveyance  to  two  persons  and  the  survivor  of  them, 
and  to  their  heirs  and  assigns,  does  not  vest  the  fee  in  them  but 
creates  a  joint  tenancy  for  life,  with  remainder  in  fee  to  the  survivor.* 
So  also  it  is  the  general  rule  that  a  conveyance,  with  words  of  in- 
heritance, to  a  woman  and  her  children,  vests  merely  an  estate  for 
life  in  her  with  remainder  in  fee  to  the  children,  as  it  would  ordinarily 
defeat  the  intention  of  the  grantor  to  construe  the  deed  as  creating  a 
joint  tenancy  in  the  mother  and  children.*  The  use  of  the  word 
"forever"  in  a  deed  has  been  held  not  to  be  inconsistent  with  the  grant 
of  a  life  estate.' 

6.  Construction  of  Conflicting  Clauses. — ^It  was  a  rule  of  the  com- 
mon law  that  if  the  habendum  or  any  later  clause  in  a  deed  was 
repugnant  to  the  granting  clause,  the  granting  clause  would  override 
the  repugnant  clause  or  clauses,*  and  under  this  rule  if  a  grant  is  to 
one  and  his  heirs  and  the  habendum  or  a  later  clause  is  to  the  grantee 
for  his  life,  or  the  life  of  another,  the  habendum  or  later  clause  is 
considered  void  as  being  repugnant  to  the  meaning  conveyed  by  the 
words  "his  heirs"  as  previously  used.*  The  modern  tendency,  how- 
ever, is  to  abandon  the  strict  common  law  rule  of  construction,  the 
broad  doctrine  being  as^'erted  that  in  the  construction  of  deeds  as  in 
the  construction  of  other  instruments  the  intention  of  the  parties 
thereto  as  gathered  from  the  whole  instrument  must  govern.*  In 
jurisdictions  which  adhere  to  this  doctrine  it  is  held  that  where  a  deed 
appears  from  the  premises  to  give  a  fee,  but  the  habendum  makes  it 
clear  that  a  life  estate  is  intended,  the  grantees  will  take  a  life  estate 
only.'  And  where  the  granting  part  of  a  deed  creates  a  life  estate  only, 
it  has  been  decided  that  the  use  of  the  word  "heirs"  in  the  warranty 

19.  Griftwold  v.  Hicks,  132  111.  494,  3.  Johnson  ▼.  Barden,  86  Vt.  19, 
24  N.  E.  63,  22  A.  S.  R.  549 ;  Amen-  83  Atl.  721,  Ann.  Cas.  1915A  1243. 
can  Nat.  Bank  v.  Madison,  144  Ky.  4.  See  Deeds,  vol.  8,  p.  1044  et  seq. 
152,  137  S.  W.  1076,  38  L.R.A.(N.S.)  5.  Johnson  v.  Barden,  86  Vt.  19,  83 
597.  Atl.  721,  Ann.  Cas.  1915A  1243. 

20.  Atherton  v.  Roche,  192  111.  252,  6.  See  Deeds,  vol.  8,  p.  1046  et  seq. 
61  N.  E.  357,  65  L.R.A.  591.  And  see  7.  Hall  v.  Wright,  138  Ky.  71,  127 
EbTATE>,  vol.  10,  p.  660.  S.   W.   516,  Ann.   Cas.   1912A   1255; 

1.  Finch  V.  Haynes,  144  Mich.  352,  Miller  v.  Dunn,  184  Mo.  318,  83  S.  W. 
107  N.  W.  910,  115  A.  S.  R.  447.  436,    105   A.    S.    R.    537;    Rupert   v. 

2.  Fletcher  v.  Tyler,  92  Ky.  145,  Penner,  35  Neb.  587,  53  N.  W.  598, 
17  S.  W.  282,  36  A.  S.  R.  584;  Ameri-  17  L.R.A.  824;  Smith  v.  Proctor,  139 
can  Nat  Bank  v.  Madison,  144  Ky.  N.  C.  314,  51  S.  E.  8vS9,  2  L.R.A.  (N.S.) 
152,  137  S.  W.  1076,  38  L.R.A. (N.S.)  172;  Triplett  v.  Williams,  149  N.  C. 
597;  Hague  v.  Plague,  161  Pa.  St.  643,  394,  63  S.  E.  79,  24  L.R.A. (N.S.)  514 
29  Atl.  261,  41  A.  S.  R.  900.  and  note;  Johnson  v.  Barden,  86  Vt. 
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clause  is  not  sufficient  to  show  that  the  real  intention  was  to  convey 
a  fee.® 

7.  Reservation  of  Life  Estate  in  Deed  Creating  Fee. — ^A  grantor 
may,  in  a  conveyance  creating  a  fee,  reserve  to  himself  a  life  estate  in 
the  property,*  and  it  has  been  ruled  that  such  is  the  effect  of  a  deed 
having  the  form  of  an  absolute  conveyance  except  that  by  express 
terms  it  is  not  to  take  effect  until  after  the  grantor's  death.^^  And 
it  has  been  ruled  that  a  reservation  in  a  deed  of  a  life  estate  to  the 
wife  of  the  grantor  is  valid,  although  she*  is  not  a  party  to  the  instru- 
ment** 

By  Will 

8.  In  General. — The  cardinal  principle  in  the  construction  of  wills 
is  that  the  intention  of  the  testator  as  determined  from  the  entire  will 
must  prevail,**  and  accordingly  the  decision  whether  a  life  estate  is 
or  is  not  created  by  a  particular  will  must  necessarily  depend  upon  the 
provisions  of  that  specific  instrument,  and  one  case  is,  as  a  rule,  of  but 
little  authority  for  another.*'  A  devise  or  bequest  of  the  "use  and 
improvement"  of  property  during  the  life  of  the  devisee,  or  of  the 
rents,  profits  and  income  of  the  property  for  life,  is  in  effect  a  devise 
of  the  property  itself  for  life,  but  is  not  a  devise  of  the  fee.**  It  has 
been  held  that  a  devise  by  a  husband  directly  to  his  wife  and  children 
does  not  create  a  joint  tenancy,  but  that  the  wife  takes  a  life  estate 
only,  with  remainder  in  fee  to  the  children,  unless  there  is  something 
else  in  the  will  showing  a  contrary  intention.** 

9.  Effect  of  Failure  to  Use  Words  of  Inheritance. — ^Under  the  com- 
mon law  rule,  a  devise  to  one  generally,  without  words  of  inheritance, 

19,  83  Atl.  721,  Ann.  Gas.  1915A  1243  14.  Peckham  ▼.  Lego,  57  Conn.  653, 

and  note.  19  Atl.  392,  14  A.  S.  R.  130,  7  L.R.A. 

8.  Jordan  v.  Neece,  36  S.  C.  295,  419  and  note;  Haviland  v.  Haviland, 
15  S.  E.  202,  31  A.  S.  R.  869.  130  la.  611,  105  N.  W.  354,  5  L.R.A. 

9.  American  Nat.  Bank  of  Washing-  (N.S.)  281;  Gordon  v.  McDougall,  84 
ton  V.  Taylor,  112  Va.  1,  70  S.  E.  534,  Miss.  715,  37  So.  298,  5  L.R.A.(N.S.) . 
Ann.  Cas.  1912D  40;  Koen  v.  Bart-  355;  Long  v.  Paul,  127  Pa.  St.  456, 
lett,  41  W.  Va.  559,  23  S.  E.  664,  56  17  Atl.  988,  14  A.  S.  R.  862;  Allen 
A.  S.  R.  884,  31  L.R.A.  128;  McDon-  v.  Hirlinger,  219  Pa.  St.  56,  67  Atl. 
aid  V.  Jarvis,  64  W.  Va.  62,  60  S.  E.  907,.  123  A.  S.  R.  617,  13  L.R.A, 
990,  131  A.  S.  R.  889.  (N.S.)  458;  Mays  v.  Beech,  114  Tenn. 

10.  Merck  v.  Merck,  83  S.  C.  329,  544,  86  S.  W.  713,  4  Ann.  Cas.  1189. 
65  S.  E.  347,  137  A.  S.  R.  815  and  See  supra,  par.  5. 

note.  15.  Koenig  v.  Kraft,  87  Ky.  95,  7 

11.  American  Nat.  Bank  of  Wash-  S.  W.  622,  12  A.  S.  R.  463;  Weaver 
ington  V.  Taylor,  112  Va.  1,  70  S.  E.  v.  Weaver,  92  Ky.  491,  18  S.  W.  228, 
534,  Ann.  Cas.  1912D  40.    '  36  A.  S.  R.  604;  Hn^^ue  v.  Hague,  161 

12.  See  Wills.  Pa.  St.  643,  29  Atl.  261,  41  A.  S.  R. 

13.  Piatt  V.  Brannan,  34  Colo.  125,  900. 

81  Pac   755,  114  A.  S.  R.  147  and       Note:  9  L.R.A.  168. 
note. 
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or  otherwise  indicating  an  intention  to  grant  a  greater  interest,  passes 
an  estate  for  life  only,  it  being  the  policy  of  the  law  not  to  disinherit 
the  heir  unless  the  intention  of  the  testator  so  to  do  is  clear.**  But  if 
the  intention  is  manifest,  a  fee  simple  estate  will  pass  without  words 
of  limitation  or  perpetuity,*'  and  it  is  the  rule  that  where  a  devisee, 
whose  estate  is  undefined,  is  directed  to  pay  the  testator's  debts  or 
legacies,  or  a  specific  sum  in  gross,  he  takes  an  estate  in  fee,  since,  if 
he  took  a  less  estate,  he  might  be  injured  by  the  determination  of 
his  interest  before  reimbursement  of  his  expenditure.*®  Where,  how- 
ever, the  interest  of  the  devisee  is  clearly  limited  to  a  life  estate,  a 
direction  to  pay  debts  cannot  enlarge  it;  *®  and  if  the  charge  be  merely 
on  the  land,  and 'not  on  the  person  of  the  devisee,  then  the  devisee, 
upon  a  general  devise,  takes  an  estate  for  life  only,  as  in  such  case  he 
can  suffer  no  personal  loss,  but  takes  the  estate  subject  to  the  incum- 
brance.*^ Inasmuch  as  the  common  law  rule,  favoring  the  heir, 
usually  defeated  the  intention  of  the  testator,  it  has  been  altered  by 
statute  in  many  states,*  and  it  seems  that  the  generally  accepted  nile 
now  is  that  an  unqualified  gift  in  wills  to  a  devisee,  without  mention 
of  heirs,  imports  a  fee  simple  absolute;  or,  if  the  testator  has  not  so 
great  an  interest  therein,  such  an  estate  as  he  has.*  In  some  states, 
however,  only  a  life  estate  will  pass  to  a  devisee  unless  it  affirmatively 
appears  that  a  greater  estate  was  intended.'  The  word  ''estate"  by 
itself  would  ordinarily  appear  to  carry  a  fee,  if  such  is  the  testator's 
intent,*  but  it  is  not  a  word  of  art  but  of  interpretation,  and  its  mean- 
ing is  aflFected  by  other  clauses  and  dispositions  in  the  will,  and  may 
be  so  limited  thereby  as  to  convey  merely  a  life  estate.^ 

16.  King  v.  Ackerman,  2  Black  408,  ship,   1  Pick.    (Mass.)    318,   11   Am. 
17   U.    S.    (L.   ed.)    292;   Wright   v.  Dec.  178;  Long  v.  Paul,  127  Pa.  St. 
Denn,   10   Wheat.   204,   6  U.   S.    (L.  456,  17  Atl.  988,  14  A.  S.  R.  862. 
ed.)  303;  In  re  Oertle,  34  Minn.  173,  1.  King  v.  Ackerman,  2  Black  408, 
24  N.  W.  924,  57  Am.  Rep.  48;  Burr  17  U.  S.   (L.  ed.)  292. 

V.  Sim,  1  Whart.   (Pa.)  252,  29  Am.       2.  Anderson  v.  Messinger,  146  Fed. 

Dec.  48.     And  see  Estates,  vol.  10,  929,  77  C.  C.  A.  179,  7  L.R.A.(N.S.) 

pp.  650,  651.  1094;  Mansfield  v.  SbelLon,  67  Conn. 

17.  In  re  Oertle,  34  Minn.  173,  24  390,  35  Atl.   271,  52  A.   S.  R.  285; 
N.  W.  924,  57  Am.  Rep.  48;  Yarrow  HUl  v.  Gianelli,  221  lU.  286,  77  N.  E 
V.  Knightly,  8  Ch.  D.  736,  47  L.  J.  458,  112  A.  S.  R.  182;  Smith  v.  Proc- 
Ch.  874,  10  Eng.  Rul.  Cas.  840  and  tor,  139  N.  C.  314,  51  S.  E.  889,  2 
note.     And  see  Estates,  vol.  10,  p.  L.K.A.(N.S.)  172. 

650.  3.  Pate  v.  Bushong,  161  Ind.  533,  69 

18.  Wright  V.  Denn,  10  Wheat.  204,   N.  E.  291,  100  A.  S.  R.  287,  63  L.R.A. 
6  U.  S.  (L.  ed.)  303;  King  v.  Acker-  593. 

man,  2  Black  408,  17  U.  S.  (L.  ed.)  4.  Bell  v.  Scammon,  15  N.  H.  381, 

292;  Bill  v.  Scammon,  15  N.  H.  381,  41  Am.  Dec.  706;   Canedy  v.  Jones, 

41  Am.  Dec.  706.  19  S.  C.  297,  45  Am.  Rep.  777.    And 

19.  Giles  V.  Little,  104  U.  S.  291,  see  Estates,  vol.  10,  p.  651. 

26  U.  S.   (L.  ed.)  745.  6.  Zimmerman  v.  Anders,  6  Watts 

20.  Wright  v.  Denn,  10  Wheat.  204,   &  S.  (Pa.)  218,  40  Am.  Dec.  652. 
6  U.  S.  (L.  ed.)  303;  Stevens  v.  Win- 
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10.  Effect  of  Limitation  to  "Children,''  "Heirs,"  and  "Issue.'*— 

The  cieatioD  of  a  life  estate  by  a  devise  to  one  with  a  limitation  over 
to  the  first  taker's  "children,"  "heirs,"  or  "issue"  will  be  but  briefly 
discussed,  as  the  effect  of  these  words  as  words  of  limitation  or  of 
purchase  is  considered  elsewhere.*  As  a  rule,  "children"  is  a  word  of 
purchase,  and  if  a  devise  is  made  to  one  for  life,  with  remainder  to 
his  children,  the  first  taker  will  hold  a  Ufe  estate  only,  unless  it  is 
demonstrated  from  the  will  afRrmatively  and  clearly  that  the  testator 
used  the  expression  as  the  equivalent  of  "heirs."  ^  On  the  other  hand, 
"heirs"  properly  is  a  word  of  limitation,  and  in  the  case  of  a  devise 
to  one  and  his  heirs,  the  devisee  will  take  an  estate  of  inheritance,^ 
unless  it  is  affirmatively  established  that  the  testator  clearly  intended 
that  he  should  take  merely  a  life  estate.*  By  virtue  of  statutes  in 
some  states  abolishing  estates  tail,  a  devise  in  words  which  would 
create  an  estate  tail  at  common  law  will  vest  an  estate  for  life  only 
in  the  first  taker.**  And  it  has  been  provided  by  statute  in  some 
jurisdictions  that  where  a  devise  is  in  express  terms  to  the  first  taker 
for  life,  a  limitation  over  to  the  heirs  of  the  devisee  will  not  enlarge 
his  estate  to  a  fee.**  The  word  "issue"  is  not  a  strict  technical  word 
either  of  purchase  or  of  limitation  and  in  a  devise  to  one  for  life,  with 
remainder  to  his  issue,  it  will  be  so  construed  as  best  to  effectuate  the 
intention  of  the  testator.** 

6.  See  SHBLiiBT's  Case;  Wills.        Y.  &  C.  Exch.  589,  41  Rev.  Rep.  348, 

7.  Giles  v.  Little,  104  U.  S.  291,  26  25  Eng.  Rul.  Cas.  643. 

U.  S.  (L.  ed.)  745;  Cooper  v.  Mitchell  8.  Lees  v.  Mosley,  1  Y.  &  C.  Exch. 
Inv.  Co.,  133  Ga.  769,  66  S.  E.  1090,  589,  41  Rev.  Rep.  348,  25  Eng.  RuL 
29  L.R.A.(N.S.)   291;  Carr  v.  Estill,   Cas.  643. 

16  B.  Mon.  (Ky.)  309,  63  Am.  Dec.  9.  Jones  v.  Rees,  6  Penn.  (Del.)  504, 
548;  Mefford  v.  Dougherty,  89  Ky.  69  Atl.  785, 16  L.R.A.(N.S.)  734;  Lan- 
58,  11  S.  W.  716,  25  A.  S.  R.  521;  caster  v.  Lancaster,  187  111.  540,  58 
Whittemore  v.  Russell,  80  Me,  297,  14  N.  E.  462,  79  A.  S.  R.  234;  Westcott 
Atl.  197,  6  A.  S.  R.  200;  Rogers  v.  v.  Binford,  104  la.  645,  74  N.  W  18, 
Rogers,  3  Wend.  (N.  Y.)  503,  20  Am.  65  A.  S.  «;  530;  Canedy  v.  Hastans, 
Dec.  716;  Millsaps  v.  Estes,  137  N.  C.  ^^  Mete  (Mass.)  389,  46  Aul  Dee. 
535,  50  S.  E.  227,  107  A,  S.  R.  496,  If  j.^^^'toJ-.V'/'  I  P^^  ^9 
70  L.R.A.  170;  Coursey  v.  Davis,  46  ^^^  ^44     IJrich's  Ap^         86  PiZ 

^\^u  ^'  ^  tf.^f  ini^;  ^''n''''  St.  386,  27  Am.  Rep.  707;  Waller  v. 

V.  Bail,  60  Pa.  St.  492   100  Am.  Dec.  j^^^in,  106  Tenn.  341,  61  S.  W.  73, 

586;  Oyster  v.  Oyster,  100  Pa.  St.  538,  32  a.  S.  R.  882;  Simonton  v.  White, 

45  Am.  Rep.  388;  Oyster  v.  Knull,  137  93  t^^    5Q    53  g    ^    330    77  ^    g 

Pa.  St.  448,  20  Atl.  624,  21  A.  S.  R.  R.  824. 

890;  Cruse  v.  McKee,  2  Head  (Tenn.)       10.  Doty  v.  TeUer,  54  N.  J.  L.  163, 

1,  73  Am.   Dec.  186 ;   HaU  v.   Hall,  23  Atl.  944,  33  A.  S.  R.  670.    And  see 

84  Vt.  259,  78   AtL  971,  Ann.   Cas.  Estates,  vol.  10,  p.  660  et  seq. 
1913A  490,  33  L.R.A.(N.S.)  191;  New-       11.  Trumbull  v.  Trumbull,  149  Mass. 

man  v.  Newman,  60  W.  Va.  371,  55  200,  21  N.  E.  366,  4  L.R.A.  117;  Hall 

S.  E.  377,  7  L.R.A.(N.S.)  370;  Knox  v.  Hall,  84  Vt.  259,  78  Atl.  971,  Ann. 

V.  Knox,  59  Wis.  172,  18  N.  W.  155,  Cas.  1913A  490,  33  L.R.A.(N.S.)  191. 
48  Am.  Rep.  487;  Lees  v.  Mosley,  1       12.  Daniel  v.  Whartaiby,  17  Wall. 
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il.  Ctttting  Down  Fee  to  Life  Estate. — ^Unquestionably,  a  devise 
of  a  fee  may  be  restricted  by  subsequent  words  in  the  will  and  reduced 
to  a  life  estate/'  but  if  an  estate  in  fee  is  devised  in  one  clause  of  a 
will  in  clear  and  decisive  terms^  it -cannot  be  cut  down  or  taken  away 
by  raising  a  mere  doubt  in  some  subsequent  clause  or  by  some  other 
inference  therefrom ;  to  give  such  effect,  the  words  of  the  subsequent 
clause  must  be  as  clear  and  decisive  as  are  the  words  of  the  clause 
giving  the  estate  in  fee.^^  The  authorities  recognize  a  more  significani 
purpose  in  an  implication  which  tends  to  cut  down  a  larger  estate  to  a 
life  estate  where  the  remainder  thereby  passes  to  a  person  who  is  i^ 
the  line  of  descent  than  if  it  would  pass  to  a  stranger,  because  of  iht 
stronger  motive  which  the  testator  would  have  to  prefer  the  former 
to  the  latter  class.^^  It  has  been  held  that  ''videlicet"  following  words 
of  inheritance  may  have  the  effect  of  cutting  down  a  fee  to  a  life  estate ; 
for  example,  where  a  devise  is  to  one,  "his  heirs,  viz.,  his  children," 
the  first  taker  holds  an  estate  for  life  only.^*  Obviously,  a  limitation 
over  upon  the  death  of  the  first  taker  is  an  indication  of  the  intention 
of  the  testator  that  the  first  taker  should  have  a  life  estate  only.^' 

12.  Enlarging  Life  Estate  to  Fee. — Just  as  the  devise  of  a  fee  may 
be  reduced  to  a  life  estate  by  subsequent  language  in  a  will,  so  subse- 
quent clauses  or  words  in  such  instrument  may  make  clear  the  inten- 
tion of  the  testator  that  a  fee  was  intended  to  pass  by  a  devise  which 
standing  by  itself  would  convey  merely  a  life  estate.    It  would  seem, 

639,  21  U.  S.  (L.  ed.)  661;  Tnunbnll  929,  77  C.  C,  A.  179,  7  L.R.A.(N.S.) 
V.  Trumbull,  149  Mass.  200,  21  N.  E.  1094. 

366,  4  L.R.A,  117;  Mee  v.  Gordon,  16.  HaU  v.  Hall,  84  Vt.  259,  78  Atl. 
187  N.  Y.  400,  80  N.  E.  353,  116  A.  971,  Ann.  Cas.  1913A  490,  33  L.ILA. 
S.  R.  613,  10  Ann.  Cas.  172;  Findlav  (N.S.)  181  and  note. 
V.  Riddle,  3  Bin.  (Pa.)  139,  5  Am.  17.  Busby  v.  Busby,  1  Dall.  226,  1 
Dec.  355;  Stump  v.  Findlay,  2  Rawle  U.  S.  (L.  ed.)  Ill;  Giles  v.  Little, 
(Pa.)  168,  19  Am.  Dec.  632;  Taylor  104  U.  S.  291,  26  U.  S.  (L.  ed.)  745; 
▼.  Taylor,  63  Pa.  St.  481,  3  Am.  Rep.  Anderson  v.  Messinger,  146  Fed.  929, 
565;  Parkhurat  v.  Harrower,  142  Pa.  77  C,  C.  A,  179,  7  L.R.A. (N.S.)  1094; 
St.  432,  21  Atl.  826,  24  A.  S.  R.  507;  Piatt  v.  Brannan,  34  Colo.  125,  81  Pac. 
Bradley  v.  Cartwright,  L.  R.  2  C.  P.  755,  114  A.  8..  R.  147;  Mansfield  v. 
511,  36  L,  J.  C.  PI.  218,  25  Eng.  Shelton,  67  Conn.  390,  35  Atl.  271, 
Rul.  Cas.  661;  Lees  v.  Mosley,  1  Y.  52  A.  S,  R.-285;  Hill  v.  Gianelli,  221 
&  C.  Exch.  589,  41  Rev.  Rep.  348,  25  111.  286,  77  N.  E.  458,  112  A.  S.  R. 
Eng.  Rul.  Cas.  643.  182;  Pate  ▼.  Bushong,  161  Ind.  533, 

13.  Piatt  V.  Brannan,  34  Colo.  125,  69  N.  E.  291,  100  A.  S.  R.  287,  63 
81  Pac.  756,  114  A,  S.  R.  147  and  L.R.A.  593;  Clark  v.  Mack,  161  Mich, 
note;  Hill  v.  Gianelli,  221  111.  286,  77  545,  126  N.  W.  632,  28  L.R.A.(N.S.) 
N.  E.  458,  112  A.  S.  R.  182;  Mee  ▼.  479;  St.  Paul  Trust  Co.  v.  Mintzer, 
Gordon,  187  N.  Y.  400,  80  N.  E.  353,  65  Minn.  124,  67  N.  W.  657,  60  A. 
116  A.  S.  R.  613,  10  Ann.  Cas.  172.  S.  R.  444,  32  L.R.A.  756;  Mee  v.  Gor- 

14.  Piatt  V.  Brannan,  34  Colo.  125,  don,  187  K  Y.  400,  80  N.  E.  353,  116 
81  Pac.  755,  114  A.  S.  R.  147;  Mans-  A.  S.  R.  613,  10  Ann.  Cas.  172;  Zim- 
field  V.  Shelton,  67  Conn.  390,  35  Atl.  merman  v.  Anders,  6  Watts  &  S.  (Pa.) 
271,  52  A.  S.  R.  285.  218,  40  Am.  Dec,  552. 

15.  Anderson  v.  Messinger,  146  Fed. 
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§  13  LIFE  ESTATES  17  ».  C.  L. 

however,  that  the  failure  to  make  a  limitation  over  after  an  express 
life  estate^  while  a  circumstance  of  some  weight,  is  not  in  itself  suffi- 
cient to  enlarge  the  life  estate  to  a  fee ;  ^^  but  it  has'  been  held  that 
where  in  such  case  the  declared  purpose  of  the  testator  is  to  dispose 
of  ail  his  estate,  the  devisee  takes  a  fee,  since  such  purpose  would  be 
defeated  by  construing  the  devise  to  be  a  life  estate  and  thereby  creat- 
ing an  intestacy  as  to  the  remainder.^'  The  use  of  the  word  *'tene- 
ment"  in  describing  the  interest  devised  will  not,  independently  of 
other  circumstances,  be  construed  to  enlarge  what  would  otherwise  be 
a  life  estate  into  a  fee.^®  So  also  it  has  been  held  that  an  express  life 
estate  is  not  enlarged  into  a  fee  simple  by  the  use  of  the  phrase 
"whatever  may  be  left,"  in  describing  the  property  to  go  over.* 

13.  Effect  of  Power  of  Disposal  in  Life  Tenant-^There  are  some 
decisions  which,  reasoning  tliat  the  power  of  absolute  disposition  ia 
the  eminent  quality  of  absolute  property,  hold  that  a  life  estate 
coupled  with  unlimited  power  of  disposition  is  equivalent  to  a  fee 
simple  title.*  The  great  weight  of  authority,  however,  supports  the 
rule  that  a  life  estate  expressly  created  will  not  be  converted  into  a 
fee,  absolute  or  qualified,  or  into  any  other  form  of  estate  greater 
than  a  life  estate,  merely  by  reason  of  there  being  coupled  with  it  a 
power  of  disposition,  however  general  or  extensive,'  for  the  reason 

18.  Oyster  v.  Oyster,  100  Pa.  St.  L.R.A.  419;  Mansfield  ▼.  Shelton,  67 
538,  45  Am.  Rep.  388;  Bartlett  v.  Conn.  390,  35  Atl.  271,  52  A.  S.  R. 
Fatten,  33  W.  Va.  71,  10  S.  B.  21,  285;  Funk  v.  E^leston,  92  IlL  515,  34 

5  L.R.A.  523.  Am.  Rep.  136;  Dncker  v.  Bomham, 

19.  Silknitter'B  Appeal,  45  Pa.  St  146  lU.  9,  34  N.  E.  558,  37  A.  S.  R. 
365, 84  Am.  Dec.  494;  Canedy  v.  Jones,  135;  Skinner  v.  MeDowell,  169  111.  365, 
19  S.  C.  297,  45  Am.  Rep.  777.  48  N.  E.  310,  61  A.  S.  R.  183  and 

20.  Wright  v.  Denn,  10  Wheat.  204,  note;  Dunning  v.  Vandusen,  47  Ind. 

6  U.  S.  (L.  ed.)  303.  423,  17  Am.  Rep.  709;  Steiff  v.  Sei- 

1.  Bramell  v.  Cole,  136  Mo.  201,  37  bert,  128  la.  746,  105"  N.  W.  328,  6 
S.  W.  924,  58  A.  S.  R.  619;  Behrens  L.R.A.(N.S.)  1186  and  note;  MeCul- 
y.  Baumann,  66  W.  Va.  56,  66  S.  E.  lough  v.  Anderson,  90  Ey.  126,  13  S. 
5,  27  L.R.A.(N.S.)  1092.  W.  353,  7  L.R.A.  836  and  note;  Stuart 

2.  Davis  V.  Richardson,  10  Terg.  v.  Walker,  72  Me.  145,  39  Am.  Rep. 
(Tenn.)  290,  31  Am.  Dec.  581;  Meyer  311;  Chase  v.  Ladd,  153  Mass.  126^ 
V.  Bamett,  60  W.  Va.  467,  56  S.  E.  26  N.  E.  429,  25  A.  S.  R.  614;  Kent 
206,  116  A.  S.  R.  894,  6  L.R.A.(N.S.)  v.  Morrison,  153  Mass.  137,  26  N.  E. 
1191  and  note;  McDonald  v.  Jarvis,  64  427,  25  A.  S.  R.  616,  10  L.R.A.  756 
W.  Va.  62,  60  S.  E.  990,  131  A.  S.  and  note;  Farlin  v.  Sanborn,  161 
R.  889.  Mich.  615,  126  N.  W.  634,  137  A.  S. 

Note:  Ann.  Cas.  1916D  400.  R.  525;  In  re  Oertle,  34  Minn.  173, 

3.  Anderson  v.  Messinger,  146  Fed.  24  N.  W.  924,  57  Am.  Rep.  48 ;  Rubey 
929,  77  C.  C.  A.  179,  7  L.R.A.(N.S.)  v.  Bamett,  12  Mo.  3,  49  Am.  Dee. 
1094;  Archer  v.  Palmer,  112  Ark.  527,  112  and  note;  Reinders  v.  Koppel- 
167  S.  W.  99,  Ann.  Cas.  1916B  673  mann,  68  Mo.  482,  30  Am.  Rep.  802; 
and*  note;  Hardy  v.  Mayhew,  158  Cal.  Loosing  v.  Loosing,  85  Neb.  66,  122 
95,  110  Pac  113,  139  A.  S.  R.  73  N.  W.  707,  25  L.R.A.(N.S.)  920;  Bur- 
and  note;  Peckham  v.  Lego,  57  Conn,  leigh  v.  Clough,  52  N.  H.  267, 13  Am, 
553,  19  Atl.  392,  14  A.  S.  R.  130,  7  Hep.  23;  Herring  ▼.  Williams,  153  N. 
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that  a  power  of  disposal  is  but  a  bare  authority  derived  from  the 
will  and  is  not  in  itself  an  estate.*  A  fortiori,  a  mere  authority  in 
the  devisee  to  dispose  of  the  estate  by  will,  annexed  to  the  devise  of 
an  estate  for  life,  does  not  convey  absolute  ownership.*  On  the  other 
hand,  it  appears  to  be  unquestioned  that  if  an  estate  is  devised  gener- 
ally or  indefinitely,  with  a  power  of  disposition,  it  passes  a  fee.*  In 
some  states  it  has  been  provided  by  statute  that  when  an  absolute  power 
of  disposition  is  given  to  the  owner  of  a  life  estate,  such  estate  shall  be 
changed  into  a  fee  absolute  as  to  the  rights  of  creditors  and  purchasers, 
but  subject  to  any  future  estates  limited  therein  in  case  the  power  shall 
not  be  executed  or  the  land  sold  for  the  satisfaction  of  debts.' 

14.  Creation  by  Implication. — ^If  a  devise  is  made  to  the  testator's 
heirs  after  the  death  of  a  person  named,  there  is  manifest  intention 
to  make  an  entire  disposition  of  the  property  which  would  be  defeated 
if  the  heirs  took  immediate  possession,  and  therefore  the  person  at 
whose  death  the  estate  to  his  heirs  is  to  take  effect  is  held  to  take  a 
life  estate  by  implication.  But  where  the  devise  is  not  to  the  testator's 
lieirs,  but  to  strangers  at  the  death  of  a  person  named,  the  reason  for 
the  rule  fails,  and  a  life  estate  in  such  person  will  not  be  implied,  the 
heirs  taking  the  estate  during  the  life  of  the  person  named,  as  intestate 
property.  And  the  same  is  held  to  be  true  where  the  devise,  after 
tlie  death  of  th$  person  named,  is  not  to  the  heirs  alone,  but  to  the  heirs 
and  strangers  as  joint  tenants  or  tenants  in  common.* 

m.  Rights,  Duties  and  Liabilities  of  Life  Tenant 

15.  Relation  to  Remainderman  in  General. — The  tenant  for  life  is 
entitled  to  the  full  use  and  enjoyment  of  the  property,  the  only  restric- 

C.  231,  69  S.  E.  140,  138  A.  S.  R.  Stuart  v.  Walker,  72  Me.  145,  39  Am, 
659;  Chewning  v.  Mason,  158  N.  C.  Rep.  311;  Farlin  v.  Sanborn,  161  Mich. 
578,  74  S.  E.  357,  39  L.R.A.(N.S.)  615,  126  N.  W.  634,  137  A.  S.  R.  525; 
805;  Dodson  v.  Ball,  60  Pa.  St.  492,  In  re  OerUe,  34  Minn.  173,  24  N.  W. 
100  Am.  Deo.  586 ;  Mooy  v.  Gallagher,  924,  57  Am.  Rep.  48 ;  Rubey  v.  Bar- 
36  R.  I.  405,  90  Atl.  663,  Ann.  Cas.  nett,  12  Mo.  3,  49  Am.  Dec.  112  and 
1916D  395  and  note,  L.R.A.1916C  note;  Loosing  v.  Loosing,  85  Neb.  66, 
1040.  And  see  Executory  Interksts,  122  N.  W.  707,  25  L.R.A.(N.S.)  920; 
vol.  11,  p.  478  et  seq.  Chewning  v.  Mason,  158  N.  C.  578, 

4.  Steiff  V.  Seibert,  128  la.  746,  105  74  S.  E.  357,  39  L.R.A.(N.S.)  805. 
N.  W.  328,  6  L.R.A.(N.S.)  1186  and       Note:  139  A.  S.  R.  89. 

note;  Chewning  v.  Mtison,  158  N.  C.  And  see  Executory  Interests,  vol. 

578,  74  S.  E.  357,  39   L.R.A.(N.S.)  11,  p.  477. 

805  and  note.  7.  Notes:  6  L.R.A.(N.S.)   1199;  39 

Notes:  49  Am.  Dec.  115;  139  A.  S.  L.R.A.(N.S.)  807. 

R.  83.  8.  Fawlkner  v.   Fawlkner,  1  Vera. 

5.  Balls  V.  Dampman,  69  Md.  390,  22,  25  Eng.  Rul.  Cas.  668  and  note; 
16  Atl.  16,  1  L.R.A.  545.  Ralph  v.  Carrick,  11  Ch.  D.  873,  4  5 

Note:  139  A.  S.  R.  93.  L.  J.  Ch.  801,  25  Eng.  Rul.  Cas.  Gt)i> 

6.  McCullouph  V.  Anderson,  90  Ky.   and  note. 

126,   13    S.    W.    353,   7   L.R.A.   836;       Note:  10  Eng.  Rul.  Caa.  833. 
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tion  upon  this  use  Ijeing  that  the  estate  of  tho?e  who  are  to  follow  him 
in  possession  shall  not  be  permanently  diminished  in  value  by  his 
neglecting  to  do  that  which  an  ordinarily  pnident  person  would  do 
in  the  presen'ation  of  his  own  property,  or  b^'  doing  those  thini^ 
which  are  not  necessary  to  the  full  enjoyment  oi  the  particular  estate, 
and  which  have  the  effect  permanently  to  diminish  the  value  of  the 
future  estate.'  Because  of  this  duty  to  preserve  and  protect  the  estate 
in  remainder,  his  relation  to  the  remainderman  is  to  a  certain  extent 
a  fiduciary  one  and  has  frequently  been  termed  an  implied  or  qua^i 
trusteeship.*^  But  there  is  no  privity  between  the  tenant  for  life  and 
the  remainderman,  and  the  tenant  cannot,  by  his  own  acts  or  admis- 
sions, defeat  or  prejudice  the  rights  of  the  remainderman,**  nor  doas 
he  represent  the  interest  of  the  remainderman  in  judicial  proceed- 
ings,*^ except  that  in  partition  proceedings  the  tenant  for  life  has 
l>een  held  to  represent  the  interest  of  a  contingent  remainderman  not 
in  esse.**  Where  the  tenant  for  life  of  a  leasehold  estate  secures  a 
renewal  of  the  lease  to  himself,  he  holds  it  as  trustee  for  those  entitled 
in  remainder  to  the  old  lease.** 

16.  Possession  of  Real  Estate. — ^In  the  absence  of  a  provision  to 
the  contrary  in  the  instrument  by  which  the  estate  is  created,  the  life 
tenant  is  entitled  to  the  possession  and  use  of  real  estate,**  and  it  has 
been  held  that  a  devise  of  real  estate  for  life,  with  remainder  over, 
is  always  to  be  treated  as  a  specific  devise,  of  which  the  tenant  for 
life  is  to  have  the  possession,  use  and  income  during  life.** 

17.  Possession  of  Personal  Property;  Security. — ^In  order  to  pro- 
tect remaindermen,  the  early  practice  in  England  was  to  require 
security  from  the  life  tenant  before  allowing  him  to  take  possession 
of  personal  property  of  any  character  to  the  use  of  which  he  had 
become  entitled  by  bequest,*'  but  a  distinction  was  drawn  later  between 
specific  bequests  of  property  and  those  of  the  residue  of  an  estate; 

9.  Roby  V.  Newton,  121  Ga.  679,  49   L.R. A.    839 ;    Learned   v.    Ogden,   80 
S.  E.  694,  68  L.R.A.  601.  Miss.   709,  32  So.  278,  92  A.  S.  R. 

10.  Hardv  v.  Mayhew,  158  Cal.  95,   621;  Williamson  v.  Jones,  39  W.  Va. 
no  Pac.  113,  139  A.  S.  R.  73;  Smith   231,  19  S.  E.  436,  25  L.R.A.  222. 

V.  Daniel,  2  ]\rcCord  Eq.  (S.  C.)  143,  13.  See  infra,  par.  41. 

16  Am.  Dec.  641;  Green  v.  Green,  50  14.  Kote:  7  Ann.  Cas.  298. 

S.  C.  514,  27  S.  E.  9.32,  62  A.  S.  R.  15.  Grove  v.  Youell,  110  Mich.  285, 

84f).  68  N.  W.  132,  33  L.R.A.  297;  McDon- 

Note:  137  A.  S.  R.  653.  aid  v.  Jarvis,  64  W.  Va.  62,  60  S.  E. 

11.  Anderson  v.  Messinger,  146  Fed,  990,  131  A.  S.  R.  889. 

!)29,  77  0.  C.  A.  .179,  7  L.R,A.(N.S.)  16.  llealey  v.  Toppan,  45  N.  H.  243, 

K'lU;  Gindrat  v.  Western  Ry.  of  Ala-  86  Am.  Dec.  159. 

bijitia,   96   Ala.    162,   11    So.   372,   19  17.  Pavne  v.  Robinson,  26  App.  Caa. 

L.H.A.  830;  Pryor  v.  Winter,  147  Cal.  (D.  C.)   283,  6  Ann.  Cas.  784;  Scott 

554.  82  Pac.  202,  109  A.  S.  K.  162.  v.  Seott,  137  la.  239,  114  N.  W.  881, 

Vote:   14  A.  S.  R.  632.  126   A.    S.   R.   277,   23   L.R.A.(N.S.) 

12.  Gindrat  v.  AVestern  Ry.  of  Ala-  716;  Rowe  v.  White,  16  N.  J.  Eq.  411, 
bama.   96   Ala.    162,    11    So.    372,    19  84  Am.  Dec.  169. 
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and  the  rule  may  now  be  regarded  as  firmly  established  that,  where 
specific  articles  are  left  to  legatees  for  life,  with  remainder  over,  all 
that  is  required,  in  the  absence  of  a  showing  of  danger  of  loss  or 
waste,  is  that  an  inventory  thereof  be  indorsed  by  the  life  tenant,  with 
,  acknowledgment  that  these  are  held  for  life  only,  with  title  in  the 
remainderman.^®  Where  the  property  of  which  the  use  for  life  is 
bequeathed  is  money  or  its  equivalent,  or  is  the  residue  of  an  estate 
which  is  money  or  its  equivalent,  or  is  such  property  as  must  be  con- 
verted into  money,  a  different  rule  obtains.  As  such  property  may 
be  easily  lost  or  wasted,  the  general  rule,  unless  it  is  to  be  inferred 
from  the  language  of  the  will  that  the  legatee  is  to  have  possession, 
is  that  he  must  give  reasonable  security  to  preserve  the  funds  for  the 
remainderman,  or  the  money  may  go  into  the  hands  of  a  trustee,  of 
whom  a  bond  would  be  required.*^  Where,  however,  the  testator  has 
directed  that  the  life  tenant  have  possession  of  the  funds,  the  matter 
of  exacting  security  is  regarded  as  discretionary  with  the  court,  and 
if  the  testator  has  not  seen  fit  to  require  such  security  the  court  will 
not  require  it  unless  it  is  shown  that  there  is  danger  of  loss,  either 
because  of  the  irresponsibility  of  the  life  tenant,  his  removal  of  the 
estate  beyond  the  jurisdiction  of  the  court,  or  some  similar  reason, 
since  the  requirement  of  security  might  impose  on  the  life  tenant  a 
burden  which  he  could  not  discharge,  and  thus  the  intention  of  the 
testator  would  be  defeated.*®  Where  there  is  a  general  bequest  of  a 
residue  for  life  with  remainder  over,  it  has  been  held  in  a  number  of 
cases  that  the  whole  must  be  sold  and  converted  into  money,  the  pro- 
ceeds invested  in  permanent  securities,  and  the  interest  or  income 
only  is  to  be  paid  to  the  legatee  for  life.*    If  the  instrument  by  which 

18.  Payne  v.  Robinson.  26  App.  Cas.  A.  S.  R.  200 ;  Graham  ▼.  Whitridge, 
(D.  C.)  '283,  6  Ann.  Cas.  784;  Scott  99  Md.  248,  57  Atl.  609,  58  Atl.  36, 
V.  Scott,  137  la.  239,  114  N.  W.  881,  66  L.R. A.  408 ;  Field  v.  Hitchcock,  17 
126  A.  S.  R.  277,  23  L.R.A.(N.S.)  716  Pick.  (Mass.)  182,  28  Am.  Dec.  288; 
and  note;  In  re  Oertle,  34  Minn.  173,  Healey  v.  Toppan,  45  N.  H.  243,  86 
24  N.  W.  924,  57  Am.  Rep.  48;  Healey  Am.  Dec.  159. 

V.  Toppan,  45  N.  H.  243,  86  Am.  Dec  Notes:   35  Am.  Dec  682 j   6  Ann. 

159 ;  Langley  v.  Farmington,  66  N.  H.  Cas.  787,  788. 

431,  27  Atl.  224,  49  A.  S.  R.  624;  And  see  Executory  Interests,  vol. 

Rowe  V.  White,  16  N.  J.  Eq,  411,  84  11,  pp.  475,  476. 

Am.  Dec.  169;  Covenhoven  v.  Shuler,  20.  Underwood  v.    (Jnderwood,  162 

2  Paige  (N.  Y.)  122,  21  Am.  Dec.  73;  Ala.  553,  50   So.  305,  136  A.  S.  R. 

In  re  James,  146  N.  Y.  78,  40  N.  E.  61;   Scott  v.  Scott,  137  la.  239,  114 

876.  48  A.  S.  R.  774;  Smith  v.  Bar-  N.    W.   881,   126   A.    S.   R.   277,   23 

ham,  17  N.  C.  420,  25  Am.  Dec.  721.  L.R.A.(N.S.)    716   and   note;   Healey 

Note:  14  A.  S.  R.  629.  v.  Toppan,  45  N.  H.  243,  86  Am.  Dec. 

19.  Pa>Tie  V.  Robinson,  26  App.  Cas.  159 ;  Rowe  v.  White,  16  N.  J.  Eq.  411, 
(D.   C.)    283,   6   Ann.   Cas.   784  and  84  Am.  Dec  169. 

note;  Scott  v.  Scott,  137  la.  239,  114       Note:  14  A.  S.  R.  628. 
N.  W.  881, 126  A.  S.  R.  277,  23  L.R.A.       1.  Payne  v.  Robinson,  26  App.  Cas. 
(N.S.)  716  and  note;  Whittemore  v.    (D.  C.)  283,  6  Ann.  Cas.  784;  Langley 
Russell,  80   Me.  297,  14  Atl.   197,  6   v.  Farmington,  66  N.  H.  431,  27  Atl. 
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the  life  estate  is  created  gives  the  life  tenant  the  power  to  encroach  on 
the  principal  at  discretion,  no  security  will  be  exacted.*  Irrespective  of 
the  nature  of  the  bequest,  whether  specific  or  general  or  residuary, 
the  estate  of  the  life  tenant  will  not  be  answerable  to  the  remainder- 
man for  the  deterioration  of  such  lasting  articles  as  plate,  household 
furniture,  or  implements  of  husbandry,  which  may  or  may  not  be 
consumed  during  the  life  estate,  the  remainderman  taking  what 
remains  of  the  original  stock  subject  to  the  abrasion  of  time  and 
reasonable  usage.* 

18.  Income  in  General. — ^As  a  general  rule  the  life  tenant  is 
entitled  during  the  continuance  of  the  life  estate  to  the  entire  income 
from  the  property,  real  or  personal,  in  which  he  has  a  life  interest, 
but  he  has  no  right  to  use  the  corpus;  *  and  he  may  even  be  deprived 
of  the  income  by  a  direction  to  that  effect  in  the  instrument  by  which 
his  estate  is  created.*  The  annual  expenses  of  collecting  and  disburs- 
ing the  income  are  proper  deductions  from  the  income  itself,*  bat 
the  expense  of  conversion  and  reinvestment  of  the  capital  is  for  the 
benefit  of  both  the  remaindermen  and  the  life  tenants,  and  it  has 
been  held  proper  to  apportion  them.'  It  is  the  nature,  object,  and 
result,  rather  than  the  amount  of  an  expenditure,  which  usually  de- 
termines whether  it  is  chargeable  to  a  life  tenant  or  to  the  remainder- 
man. However  large,  if  properly  and  reasonably  incident  to  the 
management  of  the  estate  in  behalf  of  the  party  entitled  to  the  accru- 
ing income,  and  not  resulting  in  a  direct  increase  of  the  principal 
fund,  nor  in  substitutions  which  vary  the  items  of  which  that  is  com- 
posed, the  charges  and  disbursements  are,  under  ordinary  circum- 
stances, payable  from  the  income,  if  that  be  sufficient  for  the  purpose, 
unless  it  be  otherwise  provided  by  the  instrument  creating  the  estate.* 
It  has  been  held  that  a  will  providing  that  a  life  tenant  shall  have  the 
dividends,  rents  and  profits  of  trust  funds  gives  no  greater  right  than 

224,  49  A.  S.  R.  624;  Rowe  ▼.  White,  Note:  16  L.R.A.(N.S.)  483. 

16  N.  J.  Eq.  411,  84  Am.  Dec.  169 ;  4.  Letcher  v.  German  Nat.  Bank,  134 
Covenhoven  v.  Shuler,  2  Paige  (N.  Y.)  Ky.  24,  119  S.  W.  236,  20  Ann.  Cas. 
122,  21  Am.  Dec.  73;  Smith  v.  Baxham,  815;  Bramell  v.  Cole,  136  Mo.  201,  37 

17  N.  C.  420,  25  Am.  Deo.  721.  S.  W.  924,  58  A.  S.  R.  619;  McDonald 
Note :   57  Am.  Dec.  588.                    v.  Jarvis,  64  W.  Va.  62,  60  S.  E.  990, 

2.  Scott  V.  Scott,  137  la.  239,  114  131  A.  S.  R.  889. 

N.  W.  881, 126  A.  S.  R.  277,  23  L.RA.       Note:  14  A.  S.  R.  633. 

(N.S.)  716.  6.  Bramell  v.  Cole,  136  Mo.  201,  37 

3.  Underwood    ▼.    Underwood,    162  8.   W.  924,  68  A.   S.   R.   619. 

Ala.  553,  50  So.  305,  136  A.  S.  R.  6.  Wordings  Appeal,  71  Conn.  531, 

61;  Healey  v.  Toppan,  45  N.  H.  243,  42  Atl.  659,  71  A.  S.  R.  219;  Hite 

86  Am.  Deo.  159;  In  re  James,  146  v.  Hite,  93  Ky.  267,  20  S.  W.  778, 

N.  Y.  78,  40  N.  E.  876,  48  A.  S.  R.  40  A.  S.  R.  189,  19  L.R.A.  173. 

774;  Rankin's  Appeal,  1  Mona.  (Pa.)  7.  Hite  v.  Hite,  93  Ky.  257,  20  S. 

308,  16  Atl.  32,  2  L.R.A.  429;  German  W.  778,  40  A.  S.  R.  189,  19  L,R.A. 

V.  German,  27  Pa.   St.  116,  67  Am.  173. 

Dec.  451.  8.  Wordings  Appeal,  71  Conn.  631, 
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if  it  purported  to  bequeacth  the  net  income  of  such  funds.®  A  mere 
authority  to  trustees  to  sell  real  estate  and  invest  the  proceeds  does 
not  convert  unproductive  land  into  personalty  as  of  the  time  of 
testator's  death  so^  to  allow  the  life  tenant  income  from  that  tirae.*^ 

19.  Rents. — The  rents  received  from  real  estate  during  the  existence 
of  the  life  estate  belong  to  the  life  tenant,**  and  it  has  been  held  that 
a  bonus  paid  during  the  continuation  of  the  life  estate  for  the  exten- 
sion of  a  lease  also  belongs  to  the  life  tenant  as  of  the  time  it  was 
made.**  At  common  law  rents  are  not  apportionable,  and  accordingly, 
in  jurisdictions  which  retain  the  common  law  rule,  rents  for  a  period 
which  began  before  the  creation  of  the  life  estate,  but  not  becoming 
payable  imtil  after  that  time,  are  income  to  which  the  tenant  is  entitled, 
and  will  not  be  apportioned  between  income  and  principal.*'  And 
under  the  common  law  it  follows  that  if  the  tenant  for  life  dies  before 
the  rent  becomes  due,  his  executor  cannot  claim  an  apportionment,** 
but  this  rule  does  not  apply  to  rent  in  arrears  at  the  termination  of 
the  Ufe  estate ;  such  rent  forms  no  part  of  the  reversion  and  is  recover- 
able by  the  personal  representative  of  the  life  tenant.  The  common 
law  rule  prohibiting  apportionment  of  rents  has  been  chan^^ed  by 
statute  in  many  jurisdictions  so  as  to  permit  the  personal  representative 
of  the  life  tenant  to  recover  a  proportion  of  the  rent  to  the  time  the 
life  estate  terminated.  If  a  life  estate  is  expressly  devised  subject  to 
an  existing  lease,  it  has  been  held  that  the  rent  goes  to  the  remainder- 
man and  not  to  the  life  tenant.*^ 

20.  Interest  on  Bonds;  Payment  of  Premiums. — ^The  interest  on 
bonds  or  other  debts  is  regarded  as  accruing  from  day  to  day,  and  is 
apportionable  between  the  principal  and  income  as  of  the  time  of  the 
beginning  or  ending  of  the  life  estate.**  With  respect  to  premiums 
paid  for  investments,  in  some  states  it  is  the  rule  that  wlicre  funds 
held  subject  to  a  life  estate  are  invested  by  the  trustee  in  bonds  having 
a  term  of  years  to  run  and  purchased  at  a  premium,  such  a  proportion- 
ate deduction  should  be  made  from  the  nominal  interest  as  will,  at 
the  maturity  of  tlie  bonds,  make  good  the  premium  paid,  and  thus 

42  Atl.  659,  71  A.  S.  R.  219.  See  347,  81  Atl.  314,  36  L.R.A.(N.S.)  637 
infra,  par.  20.  and  note. 

9.  Boardman  v.  Mansfield,  79  Conn.       Note:  14  A.  S.  R.  633. 

634,  66  Atl.  169,  118  A.  S.  R.  178,  12.  In  re  Archambault,  232  Pa.  St. 
12  L.R.A.(N.S.)  793.  347,  81  Atl.  314,  36  L.R.A.(N.S.)  637. 

10.  Hite  V.   Hite,  93  Ky.   257,  20       13.  Dexter  v.  Phillips,  121  Mass.  178, 
S.  W.  778,  40  A.  S.  R.  189,  19  L.R.A.  23  Am.  Rep.  261. 

173.  Note:  36  L.R.A. (KS.)  637. 

11.  Underwood  v.   Underwood,   162       14.  Perry  v.  Aldrich,  13  N.  H.  343, 
Ala.  553,  50  So.  305,  136  A.  S.  R.  38  Am.  Dec.  493. 

61;  Wiggin  v.  Wiggin,  43  N.  H.  561,       15.  Watson  v.  Penn,  108  Ind.  21, 
80  Am.  Dec.  192;  Noble  v.  Tvler,  61  8  N.  E.  636,  58  Am.  Rep.  26. 
Ohio  St.  432,  56  N.  E.  191,  48  L.R.A.       16.  Dexter  v.  Phillips,  121  Mass.  178, 
735;  In  re  Archambault,  232  Pa.  St.   23  Am.  Rep.  26L 
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preserve  the  principal  of  the  fund  intact,  unless  there  is  a  clear  direc- 
tion to  the  contrary  in  the  instrument  by  which  the  estate  is  created, 
the  rule  being  based  on  the  ground  that  premiums  on  the  bonds  are 
paid  to  purchase  an  increased  rate  of  interest.^'  In^other  jurisdiction* 
the  view  obtains  that  premiums  are  paid  for  the  safety  of  the  capital 
as  well  as  to  produce  interest,  and  it  is  held  that  premiums  paid  on 
investments  are  to  be  charged  to  the  principal  and  not  to  the  income, 
the  loss  therefore  falling  on  the  remainderman.'^  But  if  the  invest- 
ment is  made  by  the  testator  or  otlier  creator  of  the  life  estate,  it  is 
settled  that  the  whole  interest  collected  thereon  is  to  be  treated  as 
income,  and  the  life  tenant  i.^  not  charged  with  the  premium.*®  The 
life  tenant  should  neither  be  credited  with  an  appreciation  nor  charged 
with  a  loss  in  the  mere  market  value  of  investment  securities.*® 

21.  Corporate  Dividends. — While  it  is  unquestioned  that  ordinary 
dividends  declared  during  the  existence  of  a  life  estate  belong  to  the 
life  tenant,*  there  is  considerable  conflict  with  respect  to  the  disposition 
of  extraordinaiy  cash  or  stock  dividends  declared  during  that  period. 
According  to  the  nile  adopted  in  a  number  of  jurisdictions,  and  com- 
monly known  as  the  Ma>^f^chu setts  rule,  cash  dividends  are  to  be 
regarded  as  income  passing  to  life  tenants,  while  stock  dividends  are 
to  be  treated  as  capital  inuring  to  the  benefit  of  the  remainderman.* 
An  exception  to  this  rule,  however,  is  recognized  in  the  case  of  cash 
dividends  paid  during  tlie  course  of  the  liquidation  of  a  corporation ; 

17.  In  re  Hoyt,  160  N.  Y.  607,  55  R.  51,  69  L.R.A.  76;  Green  v.  Bissell, 
N.  E.  282,  48  L.R.A.  126;  New  York  79  Conn.  547,  65  Atl.  1056,  118  A.  S. 
Life  Ins.,  etc.,  Co.  v.  Baker,  165  N.  Y.  R.  156  and  note,  9  Ann.  Cas.  287,  8 
484,  59  N.  E.  257,  53  L.R.A.  544;  L.R.A.(N.S.)  1011;  Boardmiui  v. 
In  re  Stevens,  187  N.  Y.  471,  80  N.  E.  Mansfield,  79  Conn.  634,  66  Atl.  169, 
358,  10  Ann.  Cas.  511  and  note,  12  118  A.  S.  R.  178,  12  L.R.A. (N.S.)  793 
L.R.A. (N.S.)  814.  and  note;  Gibbons  v.  Mahon,  4  Mack- 

18.  Hite  V.  Hite,  93  Ky.  257,  20  ey  (D.  C.)  130,  54  Am.  Rep.  262; 
S.  W.  778,  40  A.  S.  R.  189,  19  L.R.A.  Jackson  v.  Maddox,  136  Ga.  31,  70 
173.  S.  E.  865,  Ann.  Cas.  1912B  1216  and 

Nole:  10  Ann.  Cas.  516.  note;  De  Koven  v.  Alsop,  205  111.  309, 

19.  McLouth  v.  Hunt,  154  N.  Y.  179,  68  N.  E.  930,  63  L.RJl.  587;  Blinn 
48  N.  E.  548,  39  L.R.A.  230;  In  re  v.  Gillett,  208  lU.  473,  70  N.  E.  704, 
Stevens,  187  N.  Y.  471,  80  N.  E.  358,  100  A.  S.  R.  234;  Richardson  v.  Rich- 
10  Ann.  Cas.  511  and  note,  12  L.R.A.  ardson,  75  Me.  570,  46  Am.  Rep.  428; 
(N.S.)   814.  Minot  v.  Paine,  99  Mass.  101,  96  Am. 

20.  Boiirdinan  v.  Mansfield,  79  Conn  Dec.  705 ;  Rand  v.  Hubbell,  115  Mass. 
()34,  66  At'.  169,  118  A.  S.  R.  178,  461,  15  Am.  Rep.  121;  Humphrey  v. 
12  L.K.A.(N.S.)  793;  In  re  Stevens,  Lang,  169  N.  C.  601,.  86  S.  E.  526, 
187  X.  Y.  471,  80  N.  E.  358,  10  Ann.  L.R.A.1916B  626;  In  re  Brown,  14  R. 
Cas.  511,  12  L.R.A. (K.S.)    814.  I.    371,   51  Am.    Rep.   397;    Newport 

1.  Nole:    12   L.R.A. (N.S.)    781.  Trust  Co.  v.  Van  Rensselaer,  32  R.  I. 

2.  (JilKK^r.s  V.  3Iilon,  i:;6  U.  S.  549,  231,  78  Atl.  1009,  35  L.R.A.(N.S.) 
10  8.  Ct.  1057,  34  U.  S.  (L.  ed.)  52o;   563  and  note. 

^^  :'.s  V.  Britton,  64  Conn.  4,  29  Atl.       Notes:  14  A.  S.  R,  633;  16  L.R.A. 
L::n,  24  L.R.A.  530;   Smith  v.  Dana,  4G2;  12  Ann.  Cas.  660. 
77  Conn.  543,  60  Atl.  117,  107  A.  S. 
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such  dividends  go  to  the  remainderman  even  though  they  represent 
surplus  profits.*  Where  the  stockholders  have  the  option  of  taking 
a  dividend  either  in  cash  or  in  stock,  it  has  been  ruled  that  as  between 

* 

the  hfe  tenant  and  the  remainderman  the  dividend  must  be  regarded 
as  a  cash  dividend.^  Other  courts  have  adopted  what  is  known  as  the 
American  or  Pennsylvania  rule,  which  is  that  extraordinary  dividends 
from  corporate  earnings,  whether  paid  in  cash  or  in  stock,  should  be 
apportioned  between  the  life  tenant  and  the  remainderman  in  accord- 
ance with  the  amount  thereof  accumulated  before  and  after  the  creation 
of  the  life  estate,  it  not  being  considered  impracticable  to  ascertain 
what  wad  earned  before  and  what  after  the  inception  of  the  life 
tenancy.*  Some  jurisdictions  are  not  committed  as  to  the  matter  of 
apportionment,  although  recognizing  the  American  rule  in  other 
respects.*  Under  the  early  English  rule,  ordinary  cash  or  stock  divi- 
dends go  to  the  life  tenant,  while  extraordinary  dividends  are  treated 
as  belonging  to  the  corpus  and  go  to  the  remainderman,'  but  the 
rule  now  recognized  by  the  English  courts  would  seem  to  be  that  in 
the  absence  of  exceptional  circumstances,  cash  dividends  belong  to 
the  life  tenant  and  stock  dividends  to  the  remainderman.*    By  courts 

3.  Bulkeley  v.  Worthington  Ecclesi-  527,  20  A.  S.  B.  894,  9  L.R.A.  421; 
astical  Soc,  78  Conn.  526,  63  Atl.  351,  Smith's  Estate,  140  Pa.  St.  344,  21 
12  L.R.A.(N.S.)  785  and  note.  Atl.  438,  23  A.  8.  R.  237;  Pritchett 

4.  Davis  v.  Jackson,  152  Mass.  58,  v.  Nashville  Trust  Co.,  96  Tenn.  472, 
25N.  E.  21,  23  A.  S.  R.  801;Holbrook  36  S.  W.  1064,  33  L.R.A.  856;  Re 
V.  Holbrook,  74  N.  H.  201,  66  Atl.  124,  Heaton,  89  Vt  550,  96  Ati.  21,  L.E.A. 
12  L.R.A.(N.S.)    768;   Humphrey  v.  1916D  201. 

Lang,  169  N.  C.  601,  86  S.  E.  526,  Notes :  118  A.  S.  R.  163 ;  12  L.R.A. 

L.R.A.1916B  626.      .  (N.S.)  777;  35  L.R.A.  (N.S.)  5G5;  12 

Note.:  35  L.R.A.(N.S.)  567.  Ann.  Cas.  652;  Ann.  Cas.  1912B  1218. 

5.  De  Koven  v.  Alsop,  205  El.  309,  6.  Millen  v.  Guerrara,  67  Ga.  284, 
68  N.  E.  930,  63  L.R.A.  587  (stating  44  Am.  Rep.  720;  Hite  v.  Hite,  93  Ky. 
this  to  be  the  American  or  Pennsyl-  257,  20  S.  W.  778,  40  A.  S.  R.  189, 
vania  rule  but  following  the  rule  laid  19  L.R.A.  173 ;  Quinn  v.  Safe  Deposit, 
down  in  the  preceding  text) ;  Kalbach  etc.,  Co.,  93  Md.  285,  48  Atl.  835,  53 
V.  Clark,  133  la.  215,  110  N.  W.  599,  L.R.A.  169. 

22  Ann.  Cas.  647  and  note,  12  L.R.A.  Notes:    12    L.R.A.(N.S.)    776;    50 

(N.S.)  801  and  note;  Thomas  V.  Gregg,  L.R.A.(N.S.)  510;  12  Ann.  Cas.  653. 

78  Md.  545,  28  AtL  565,  44  A.  S.  R.  7.  Gibbons  v.  Malion,  136  U.  S.  549, 

310;     Washington    County    Hospital  10  S.  Ct.  1057,  34  U.  S.  (L.  ed.)  525; 

Ass'n  V.   Hagerstown  Trust   Co.,  124  Kalbach   v.   Clark,   133  la.  215,   110 

Md.  1,  91  Atl.  787,  L.R.A.1915A  73S;  N.  W.  599,  12  Ann.  Cas.  647  and  note, 

Van  Doren  v.  Olden,  19  N.  J.  Eq.  176,  12  L  Li. A. (N.S.)  801  and  note. 

97  Am.  Dec.  650;  McLouth  v.  Hunt,  Note:  118  A.  S.  R.  167. 

154  N..Y.  179,  48  N.  E.  548,  39  I  .R.A.  8.  In  re  Osborne,  209  N.  Y.  450, 103 

230 ;  In  re  Osborne,  209  N.  Y .  450, 103  N.  E.  723,  823,  Ann.  Cas.  1915A  298 

N.  E.  723,  823,  Ann.  Cas.  1915A  298  and  note,  50  L.R.A.(N.S.)  510;  Wil- 

and   note,   50   L.R.A.  (N.S.)    510   and  berding  v.  Miller,  88  Ohio  St.  609,  106 

note;  Wilberding  v.  Miller,  88  Ohio  St.  N.  E.  CG5,  L.R.A.1916A  718.    And  see 

t;00,  106  N.  E.  665,  L.R.A.1916A  718;  I)e  Koven  v.  Alsop,  205  111.  309,  68 

In  re  OHver,  136  Pa.  St.  43,  20  AtL  N.  E.  930,  63  L.R.A.  587. 

631 


§  22  LIFE  ESTATES  17  R.  C.  U 

adhering  to  the  rule  favoring  the  life  tencuit,  it  has  been  held  that 
stock  dividends  presumptively  belong  to  the  life  tenant,  since  they 
must  be  assumed,  in  the  absence  of  proof  to  the  oontrary,  to  have  been 
divided  as  profits.*  Until  a  dividend  has  been  declared,  it  is  settled 
by  the  great  weight  of  authority  that  any  enhancement  in  value  of 
the  stock  by  reason  of  the  withholding  of  earnings  inures  entirely 
to  the  benefit  of  the  corpus,  and  the  life  tenant  derives  no  advantage 
therefrom ;  ^^  but  in  an  early  case  it  was  held  that  a  dividend  declared 
shortly  after  the  life  tenant's  death  should  be  apportioned  between  the 
remainderman  and  the  executor  of  the  life  tenant.^*  The  value  of 
an  option  extended  to  stockholders  to  subscribe  to  new  stock  is  gen- 
erally held  to  belong  to  the  corpus,  and  not  to  the  income,**  although 
the  contrary  view  is  taken  by  some  authorities.*'  Whatever  rule  is 
adopted  with  reject  to  dividends  from  corporate  earnings,  it  is  settled 
that  if  a  so-called  stock  dividend  represents  the  corporate  capital — 
that  is,  represents  nothing  but  the  natural  growth  or  increase  in  the 
value  of  the  permanent  property,  or  a  reduction  of  the  capital,  so  that 
there  is  merely  a  change  in  the  form  of  ownership — such  stock  goes 
to  the  remainderman.** 

22.  Increase  in  Value  of  Estate. — Any  increase  in  the  value  of 
the  principal  fund  during  the  existence  of  the  life  estate  is  as  a  rule 
the  property  of  the  remainderman  and  not  of  the  life  tenant.  Thus, 
an  increase  in  the  value  of  securities  while  in  the  hands  of  the  life 
tenant  belongs  to  the  remainderman,*^  as  does  also  a  profit  made  by 

9.  Kalbach  v.  Clark,  133  la.  215, 110  24  Atl.  524,  16  L.R.A.  461;  Kalbach 
N.  W.  599, 12  Ann.  Cas.  647  and  note,  v.  Clark,  133  la.  215,  110  N.  W.  599, 
12  L.R.A.(N.S.)  801  and  note.  12  Ann.  Cas.  647  and  note,  12  L.R.A. 

Note:  12  L.R.A.(N.S.)  770.  (N.S.)  801  and  note;  Hite  v.  Hite,  93 

10.  Gibbons  v.  Mahon,  136  U.  S.  549,  Ky.  257,  20  S.  W.  778,  40  A.  S.  R, 
10  S.  Ct.  1067,  34  U.  S.  (L.  ed.)  525;  189,  19  L.R.A.  173;  Holbrook  v.  Hol- 
Boardman  v.  Mansfield,  79  Conn.  634>  brook,  74  N.  H.  201,  66  AtL  124,  12 
66  Atl.  169,  118  A.  S.  R.  178,  12  L.Jl.A.(N.S.)  768  and  note;  In  re 
L.R.A.(N.S.)  793.  Stevens,  187  N.  Y.  471„80  N.  B.  358, 

Notes:  12L.R.A.(N.S.)  770;  L.R.A.  10  Ann.  Cas.  511,  12  L.R.A.(N.S.) 
1915C  851.  814;  In  re  Osborne,  209  N.  Y.  460, 

11.  Ex  parte  Rutledge,  Harp.  Eq.  103  N.  E.  723,  823,  Ann.  Cas.  1915A 
(S.  C.)  66,  14  Am.  Dec  696.  298,  50  L.R.A.(N.S.)   510  and  note; 

12.  Brinley  v.  Grow,  50  Conn.  66,  Moss'  Appeal,  83  Pa.  St.  264,  24  Am. 
47  Am.  Rep.  618;  Boardman  v.  Mans-  Rep.  164;  Winton's  Appeal,  99  Pa. 
field,  79  Conn.  634,  66  Atl.  169, 118  A.  St.  434,  44  Am.  Rep.  116;  Pabst  v. 
S.  R.  178,  12  L.R.A.(N.S.)  793;  De  Goodrich,  133  Wis.  43, 113  N.  W.  398, 
Koven  v.  Alsop,  205  111.  309,  68  N.  E.  14  Ann.  Cas.  824. 

930,  63  L.R.A.  587;  Hite  v.  Hite,  93  Note:  14  A.  S.  R.  633. 

Ky.  257,  20  S.  W.  778,  40  A.  S.  R.  15.  Letcher    v.     German    National 

189.  19  L.R.A.  173.  Bank,  134  Ky.  24,  119  S.  W.  236,  20 

Notes:   10   L.R.A.   464;   35  L.R.A.  Ann.  Cas.  815;  Bains  v.  Globe  Bank, 

(N.S.)  572;  50  L.R.A.(N.S.)  517.  etc.,  Co.,  136  Kv.  332,  124  S.  W.  343, 

13.  Wiltbank's  Appeal,  64  Pa.  St.  136  A.  S.  R.  263. 

256,  3  Am.  Rep.  585.  Note:  L.R.A.1915C  86L 

14.  Spooner  v.  Phillips,  62  Conn.  62, 
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the  purchase  and  sale  of  securities/*  and  the  same  is  true  of  an  increase 
in  the  value  of  real  estate.  On  the  other  band,  an  increase  in  the 
general  personal  property  upon  a  farm  during  a  life  tenancy  is  re- 
garded as  income  and  belongs  to  the  Ufe  tenant;^'  so  aJso,  in  the 
absence  of  an  intention  to  the  contrary  in  the  instrument  creating 
the  tenancy,  a  life  tenant  is  entitled  to  the  increase  from  live  stock.^^ 
An  increase  of  slaves  has,  however,  been  held  to  belong  to  the  remain- 
derman upon  the  termination  of  the  life  estate,  the  distinction  being 
based  upon  humanitarian  reasons.^*  In  the  case  of  a  business  the 
life  tenant  is  entitled  to  the  profits  of  the  business  generally,  and  any 
increase  resulting  from  an  investment  of  the  profits  which  he  makes 
over  the  value  of  the  business  as  it  was  at  the  commencement  of  the 
tenancy  is  his;  and  hence  it  has  been  ruled  that  the  estate  of  a  life 
tenant  is  entitled  to  the  difference  in  value  of  the  business  at  the  • 
time  he  receives  possession  and  at  the  time  of  his  death.'®  It  would 
seem,  however,  that  where  the  increased  value  results  not  from  earn- 
ings, but  from  increase  in  value  of  the  corpus,  it  belongs  to  the 
remainderman.* 

23.  Right  to  Estovers  and  Emblements. — ^Every  tenant  for  life  is 
entitled,  of  common  right,  to  take  reasonable  estovers — ^that  is,  wood 
from  off  the  land  for  fuel,  fences,  agricultural  erections  and  other 
necessary  improvements;*  and  he  may  cut  timber  for  purposes  re- 
quired in  the  reasonable  cultivation  of  the  premises.'  But,  under  the 
pretense  of  estovers,  the  tenant  must  not  destroy  the  timber,  or  do 
any  other  permanent  injury  to  the  inheritance,^  and  to  cut  wood  for 

16.  Boardmaa  v.  Mansfield,  79  Conn.  Learned  v.  Ogden,  80  Miss.  769,  32 
634,  66  Atl.  169,  118  A.  S.  R.  178,  12  So.  278,  92  A.  S.  R.  621;  Miles  v. 
L.R.A.(N.S.)  793.  Miles,  32  N.  H.  147,  64  Am.  Dec.  362 

Note:  L.R.A.1915G  853.  and  note;  Webster  v.  ^y^ebster,  33  N. 

17.  Note:  L.R.A.1915C  847.  H.  18,  66  Am.  Dec  705;  Jackson  v. 

18.  Lewis  V.  Davis,  3  Mo.  133,  23  Brownson,  7  Johns.  (N.  Y.)  227,  6 
Am.  Dec  698;  Saunders  v.  Haughton,  Am.  Dec.  258;  Dodd  v.  Watson,  Cu 
43  N.  C.  217,  57  Am.  Doc  58L  N.  C.  48,  72  Am.  Dec  577;  Rankin's 

Notes:  14  A.  S.  R.  633;  17  L.R.A.  Appeal,  1  Mona.    (Pa)   308,  16  Atl. 

81;  L.R.A.1915C  849.  32,  2  L.R.A.  429;  Johnson  v.  Johnson, 

19.  Smith  V.  Barham,  17  N.  C.  420,  2  Hill  Eq.  (S.  C.)  277,  29  Am.  Dec. 
25  Am.  Dec  721;  Saunders  v.  Haugh-  72;  Findlay  v.  Smith,  6  Munf.  (Va.) 
ton,  43  N.  C.  217.  57  Am.  Dec  581.  134,  8  Am.  Dec  733. 

Note:  L.R.A.1915C  849.  3.  Lynn's  Appeal,  31  Pa.  St.  44,  72 

20.  Ruppert  v.   McArdle,   42  App.  Am.  Dec.  72L 

Cas.    (D.  C.)    392,  Ann.   Cas.   1916B  4.  Calvert  v.  Bice,  91  Ky.  533,  16 

126  and  note,  L.R.A.1915C  846  and  S.  W.  351,  34  A.  S.  R.  240;  Clark  v. 

note.  Holden,  7  Gray    (Mass.)    8,  66  Am. 

1.  Note:  L.R.A.1915C  848.  Dec.  450;  Miles  v.  Miles,  32  N.  H.  147, 

2.  Calvert  v.  Rice,  91  Ky.  533,  16  64  Am.  Dec.  362;  Jackson  v.  Brown- 
S.  W.  351,  34  A.  S.  R.  240;  Stone-  son,  7  Johns.  (N.  Y.)  227,  5  Am.  Dec. 
braker  v.  Zollickoffer,  52  Md.  154,  36  258;  Johnson  v.  Johnson,  2  HiU  Eq. 
Am.   Rep.   364;   Clark  v.   Holden,   7  (S.  C.)  277,  29  Am.  Dec.  72. 

Gray    (Mass.)    8,   66  Am.   Dec.  450; 
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purposes  of  sale  is  waste.*  Where  timber  which  has  been  blown  down 
or  severed  by  accidental  cause  is  sold,  the  life  tenant  is  entitled  to 
interest  on  the  fund,  the  principal  belonging  to  the  remainderman 
or  reversioner.*  The  legal  representatives  of  a  life  tenant  are  entitled 
to  emblements,  or  the  profits  of  the  growing  crops,  in  case  the  estate 
determines  by  his  death,  before  the  produce  can  be  gathered,'  even 
though  he  was  in  failing  health  at  the  time  the  crops  were  planted 
and  did  not  expect  to  live  until  the  harvest,  the  purpose  of  the  rule 
being  to  promote  the  proper  cultivation  of  the  land.*  So  also  the 
lessee  of  a  life  tenant  whose  term  is  ended  by  the  death  of  his  landlord 
is  entitled  to  harvest  crops  previously  planted  by  him.* 

24.  Mineral  Rights. — ^With  respect  to  the  rights  of  a  life  tenant  in 
minerals  under  the  surface,  a  distinction  is  made  between  the  opera- 
tion of  mines  which  have  been  opened  and  those  which  have  not 
been  opened  at  the  inception  of  the  life  tenancy.  It  is  well  settled  that 
n  life  tenant  has  no  interest  in  and  no  right  to  open  and  work  unopened 
mines,  on  the  ground  that  such  action  would  be  a  lasting  injury  to 
the  inheritance.**  Nor  can  he  give  such  right  to  another  by  lease, 
and  if  he  attempts  to  do  so,  he  cannot  enforce  the  covenants  of  the 
lease.**  So,  if  a  mine  has  been  opened  and  then  definitely  abandoned 
by  the  owner  of  the  fee  prior  to  the  commencement  of  the  life  tenancy, 
it  would  seem  that  the  life  tenant  has  no  right  to  renew  operations.** 
On  the  other  hand,  it  is  equally  well  settled  that  a  tenant  for  life  may 
continue  to  work  mines  that  were  open  when  the  tenancy  commenced, 
and  in  doing  so  may  construct  new  approaches,  and  may  even  work 
the  mine  to  exhaustion.**    The  rule  is  based  on  the  theory  that  in 

5.  Learned  v.  Ogden,  80  Miss.  769,  1108  and  note;  Rnpel  v.  Ohio  Oil  Co., 
32  So.  278,  92  A.  S.  R.  621;  Webster  176  Ind.  4,  96  N.  B.  226,  Ann.  Gas. 
V.  Webster,  33  N.  H.  18,  66  Am.  Dec.  1913E  836  and  note;  GerkinB  v.  Ken- 
705 ;  Clemenee  v.  Steere,  1  R.  I.  272,  tucky  Salt  Co.,  100  Ky.  734,  39  S.  W. 
53  Am.  Dec.  621.  444,  66  A.  8.  R.  370 ;  Bamee  v.  Keys, 

6.  Stonebrdker  v.  ZoUickoffer,  62  36  Okla.  6,  127  Pac  261,  Ann.  Cas. 
Md.  154,  36  Am.  Rep.  364.  1915 A  516  and  note,  45  L.R.A.(N.S.) 

7.  Noble  V.  Tyler,  61  Ohio  St  432,  178;  Marshall  v.  Mellon,  179  Pa.  St. 
66  N.  E.  191,  48  L.R.A.  735;  Rankin's  371,  36  Atl.  201,  67  A.  S.  R.  601,  36 
Appeal,  1  Mona.  (Pa.)  308,  16  Atl.  L.R.A.  816;  Swayne  v.  Long  Acre  Oil 
82,  2  L.R.A.  429.  Co.,  98  Tex.  597,  86  S.  W.  740,  8  Ann. 

Notes:  64  Am.  Dec.  369;  14  A.  S.  Cas.  1117  and  note,  69  L.R.A.  986; 
R.  631.  Williamson  v.  Jones,  39  W.  Va.  231, 

8.  Bradley  v.  Bailey,  56  Conn.  374,  19  S.  E.  436,  26  L.R.A.  222;  Wilson 
15  Atl.  746,  7  A.  S.  R.  316,  1  L.R.A.  v.  Youst,  43  W.  Va.  826,  28  S.  E.  781, 
427.  39  L.R.A.  292. 

9.  Bradley  v.  Bailey,  66  Conn.  374,       Note:  36  L.R.A.(N.8.)  IIOL 

15  Atl.  746,  7  A.  S.  R.  316,  1  L.R.A.  11.  MarshaU  v.  MeUon,  179  Pa.  St. 

427;  Noble  v.  Tyler,  61  Ohio  St.  432,  371,  36  Atl.  201,  67  A.  S.  R.  601,  35 

56  N.  E.  191,  48  L.R.A.  735.    And  see  L.R.A.  816. 

CRors,  vol.  8,  p.  365,  306.  12.  Notes:    36   L.R.A.(N.S.)    1103; 

10.  Ohio  Oil  Co.  V.  Dauphetee,  240  8  Ann.  Cas.  1122. 

111.  361,  88  N.  E.  818,  36  L.R.A.(N.S.)       13.  Barnes  v.  Keys,  36  Okla.  6,  127 
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such  cases  mining  is  a  mere  mode  of  use  and  enjoyment,  and  to  extract 
minerals  from  an  open  mine  is  but  to  take  the  accruing  profits  of 
the  land.**  The  rents  derived  from  the  lease  of  an  open  mine  are 
income  to  which  the  life  tenant  is  entitled,**  and  where  the  right  to 
operate  unopened  mines  is  given  by  lease  executed  by  the  life  tenant 
with  the  consent  and  joinder  of  the  remainderman  it  has  been  held 
that  the  life  tenant  is  entitled  to  have  the  rental  or  royalties  invested 
and  the  income  therefrom  paid  to  him  for  life.**  The  foregoing  prin- 
ciples apply  to  oil  and  gas  found  in  the  land  as  well  as  to  the  solid 
minerals.*' 

25.  Compensation  for  Improvements. — ^It  is  the  general  rule  that 
a  life  tenant  is  not  entitled  to  compensation  from  the  remainderman 
for  the  enhancement  of  the  property  by  reason  of  his  improvements,*® 
nor  can  a  charge  upon  the  lands  or  the  inheritance  be  made  for  such 
improvements,**  it  being  generally  held  that  a  life  tenant  does  not 
come  within  the  purview  of  the  betterment  or  occupying  claimant's 
acts.*^  The  reasons  for  this  rule  are  that  the  life  tenant  should  not 
be  permitted  to  consume  the  interest  of  the  remainderman  by  making 
improvements  that  the  remainderman  cannot  pay  for,  or  that  he 

Pae.  261,  Ann.  Gas.  1915A  615,  46  A.  S.  R.  370;  Swayne  v.  Long  Acre 
L.RJL.(N.S.)  178;  Lynne's  Appeal,  31  Oil  Co.,  98  Tex.  597,  86  S.  W.  740,  8 
'  Pa.  St.  44,  72  Am.  Dec.  721;  Rankin's  Ann.  Cas.  1117,  69  L.R.A.  986;  Wilson 

Appeal,  1  Mona.  (Pa.)  308,  16  Atl.  v.  Youst,  43  W.  Va.  826,  28  S.  B.  781, 
32,  2  L.R. A.  429 ;  Swayne  v.  Long  Acre  39  L.R. A.  292.  And  see  Gas,  vol.  12, 
Oil  Co.,  98  Tex.  597,  86  8.  W.  740,  p.  869. 

8  Ann.  Cas.  1117  and  note,  69  L.R Jl.       18.  Sparks  v.  Ball,  91  Ky.  502,  16 
I  986;  Williamson  v.  Jones,  39  W.  Va.  S.  W.  272,  34  A.  S.  R.  236;  Frederick 

!  231, 19  S.  E.  436,  25  L.R. A.  222;  Koen  v.  Frederick,  102  S.  W.  858,  31  Ky.  L. 

V.  BarUett,  41  W.  Va.  559,  23  S.  E.  Rep.  583,  13  L.R.A.(N.S,)    514  and 
664,  56  A.  S.  R.  884^  31  L.R.A.  128.       note;  Porter  v.  Osmun,  135  Mich.  361, 
Notes:  36  L.R.A.(N.S.)  1102;  Ann.  97  N.  W.  756,  98  N.  W.  859,  3  Ann. 
Caa.  1913E  839.  Cas.  687  and  note;  Missouri  Central 

14.  Note :  8  Ann.  Cas.  1121.  Building,  etc.,  Ass'n  v.  Eveler,  237  Mo. 

15.  Rankin's  Appeal,  1  Mona.  (Pa.)  679,  141  S.  W.  877,  Ann.  Cas.  1913A 
308,  16  Atl.  32,  2  L.R.A.  429;  Koen  486  and  note;  Thurston  v.  Dickinson, 
V.  Bartlett,  41  W.  Va.  559,  23  S.  E.  2  Rich.  Eq.  (S.  C.)  317,  46  Am.  Dec. 
664,  56  A.  S.  R.  884,  31  L.R.A.  128.      55.  jones  v.  Shufflin,  45  W.  Va.  729, 

Not^:  36  L  R.A.(N.S.)  1105;  Ann.  31  g,  g^  975^  72  a.  S.  R.  848. 
Cas    1016A  518.  j^^^^.  33  l.rj^,  74^ 

16.  Barnes  y.  Keys,  36  Okla  6,  127  jg  Frederick  v.  Frederick,  102  S. 
Pac.  261,  Ann.   Cas.  1915 A  515  and  ^tr  qkq   o-t  v     t    t>        kqo  t o  t  t>  a 

note,  45  L.R.A(N.S.)  178;  Wilson  v.  ]^  f  ^c?i  ^^.- ^^^'P^r    ^' ^.^n^'V^^ 

Youst,  43  W.  Va.  826,  28  S.  E.  781,  l^'^')  ^14  and  note;  Missouri  Central 

39  L.R.A.  292.  Building,  etc.,  Ass'n  v.  Eveler,  237  Mo. 

17.'  Ohio  Oil  Co.  v.  Daughetee,  240  ^^^^  ^^^  S.  W.  877,  Ann.  Cas.  1913A 

111.  361,  88  N.  E.  818,  3(5  L.R.A.(N.S.)  ^^6  and  note;  Thurston  v.  Dickinson, 

1108  and  note;  Rupel  v.  Ohio  Oil  Co.,  2  Rich.  Eq.  (S.  C.)  317,  46  Am.  Dec. 

176  Ind.  4,  95  N.  E.  225,  Ann.  Cas.  56. 

1913E  836;  Gerkins  v.  Kentucky  Salt       20.  Sparks  v.  Ball,  91  Ky.  502,  16 

Co.,  100  Ky.  734,  39  S.  W.  444,  60  S.  W.  272,  34  A.  S.  R.  236. 
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does  not  desire,  and  also  that  improvements  are  made  for  the  immedi- 
ate benefit  of  the  life  estate,  and  usually  without  reference  to  the 
wishes  of  the  remainderman.*  Mere  knowledge  on  the  part  of  the 
remainderman  that  improvements  are  being  made  and  passive  acqui- 
escence therein  are  not  sufficient  to  charge  him  with  the  cost  thereof.* 
An  exception  has  been  made  where  the  life  tenant  is  an  infant,  and 
the  income  from  the  property  is  by  order  of  the  court  invested  in 
permanent  improvements.^  Ordinarily,  a  third  person  claiming  under 
the  life  tenant  is  entitled  to  no  greater  rights  than  the  life  tenant 
himself,*  but  some  courts,  applying  equitable  principles,  have  allowed 
recovery  where  improvements  have  been  made  by  a  person  who,  al- 
though in  fact  holding  under  a  life  tenant,  believed  himself  to  b^ 
the  owner  of  the  fee.* 

26.  Liability  for  Taxes. — ^As  between  a  remainderman  and  a  life 
tenant  in  possession,  the  latter,  since  he  enjoys  the  rents  and  profits 
of  the  land,  must  pay  the  taxes,  and  the  remainderman,  in  the  absence 
of  some  agreement  or  controlling  equity,  is  under  no  obligation  to 
do  so.®  It  follows  that  it  is  the  duty  of  one  succeeding  to  the  estate  of 
the  life  tenant  by  purchase  to  pay  the  taxes  on  the  property,  and  he 
cannot  by  payment  acquire  any  adverse  rights  against  the  remainder- 

1.  Porter  v.  Osmnn,  135  Mich.  361,  White,  133  Ind.  614,  33  N.  E.  361,  19 
97  N.  W.  756,  98  N.  W.  859,  3  Ann.  L.R.A.  581 ;  Crawford  v.  Meis,  123  la. 
Cas.  687  and  note.  610,  99  N.  W.  186,  101  A.  S.  R.  337, 

Note:  13  L.RA.(N.S.)  514.  66  L.R.A.   154;   Cedar  Rapids  First 

2.  Note:  3  Ann.  Cas.  690.  Congregational  Church  v.  Terry,  130 

3.  Note:  Ann.  Cas.  1913A  489.  la.  513,  107  N.  W.  305,  114  A,  S.  R. 

4.  Frederick  v.  Frederick,  102  S.  W.  443  and  note;  Jinkiaway  v.  Ford,  93 
858,  31  Ky.  L.  Rep.  583,  13  L.R.A.  Kan.  797,  145  Pac.  885,  Ann.  Cas. 
(N.S.)  514  and  note;  Missouri  Central  1916D  321,  L.R.A.1916E  343  and  note; 
Building,  etc.,  Ass'n  v.  Eveler,  237  Prescott  v.  Grimes^  143  Ky.  191,  136 
Mo.  679,  141  S.  W.  877,  Ann.  Cas.  S.  W.  206,  33  KRAl. (N.S.)  669;  Roche 
1913A  486  and  note.  v.  Waters,  72  Md.  264,  19  Atl.  535,  7 

Note:  3  Ann.  Cas.  690.  L.R.A.   533;    Defreeae   v.    Lake,   109 

6.  Notes:  13  L.R.A. (N.S.)  514;  3  Mich.  415,  67  N.  W.  505,  63  A.  S.  R. 
Ann.  Cas.  691.  584,  32  L.R.A.  744;  Heilwig  v.  Nybcck, 

For  the  general  principles  relating  179  Mich.  292,  146  N.  W.  141,  Ann. 
to  the  right  to  recover  for  improve-  Cas.  191 5D  356;  St.  Paul  Trust  Co.  v. 
ments,  see  Impbovements,  vol.  14,  p.  Mintzer,  66  Minn.  124,  67  N.  W.  657, 
17  et  seq.  60  A.  S.  R.  444,  32  L.RA..  756 ;  Aber- 

For  the  right  to  remove  fixtures,  see  nethy  v.  Orton,  42  Ore.  437,  71  Pac. 
Fixtures,  vol.  11,  pp.  1069, 1070.  327,  95  A.  S.  R.  774;  Greene  v.  Greene, 

6.  Troy  v.  Protestant  Episcopal  19  R.  I.  619,  35  Atl.  1042,  35  L.R.A. 
Church,  174  Ala,  380,  56  So.  982,  Ann.  790 ;  Ruggles  v.  Tyson,  104  Wis.  5o0. 
Cas.  1914B  815;  Wilson  v.  Linder,  21  79  N.  W.  766,  81  N.  W.  367,  48  L.R.Ai 
Idaho  576,  123  Pac.  487,  Ann.  Cas.  809 ;  Luef t  v.  Luef t,  129  Wis.  534.  109 
1913E  148,  42  L.R.A. (N.S.)  242;  Hus-  N.  AV.  052,  9  Ann.  Cas.  639,  7  L.R.A. 
ton  V.  Tribhetts,  171  111.  547,  49  N.  E.  (N.S.)  2::3;  Niland  v.  Niland,  154  Wis. 
711,  63  A.  S.  R.  275;  Nelson  v.  David-  514,  143  N.  W.  170,  Ann.  Cas.  191oB 
son,  1()0  III.  254,  43  N.  E.  361,  52  A.  1127. 
S.  R.  338,  31  L.R.A.  325:  Wilson  v.       Note:  32  L.R.A.  805. 
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man;  but  such  duty  and  obligation  do  not  rest  on  a  mere  lessee 
from  the  life  tenant  who  pays  his  annual  rent  for  the  land  to  the  life 
tenant,  and  acquires  no  other  profit  or  benefit  from  the  lands  on 
account  of  which  a  duty  arises  to  defray  taxes  and  assessments.'  It 
has  been  held  that  equity  may  take  jurisdiction  to  protect  a  life  estate 
and  remainder  which  is  liable  to  be  lost  through  inability  of  the  life 
tenant  to  pay  the  taxes  and  may  if  necessary  order  the  sale  of  the 
land,®  or,  if  the  rents  are  sufficient  to  pay  the  taxes,  may  appoint  a 
receiver  to  collect  rents  sufficient  in  amount  to  discharge  the  tenant's 
liabilities,*  or  may  entertain  a  suit  to  compel  the  tenant  to  reimburse 
the  'remainderman  for  expenditures  made  in  paying  such  taxes.*® 
Where  money  is  expended  from  the  income  of  an  estate  to  pay  the 
taxes  upon  unproductive  real  estate  and  the  property  subsequenfly 
is  sold,  the  money  expended  should  be  refunded  to  tiie  life  tenant  from 
the  proceeds  of  the  sale.**  Obviously,  the  creator  of  the  life  estate 
can  relieve  the  life  tenant  from  the  obligation  to  pay  taxes,  and  it  has 
been  ruled  that  such  is  the  effect  of  a  direction  to  pay  the  income  to 
a  legatee  for  life  "to  be  used  and  enjoyed  by  her  asher  absolute 
property."  *■ 

27.  Purchase  at  Tax  Sale. — ^With  the  duty  to  pay  the  taxes  resting 
upon  him,  it  follows  that  the  life  tonant  cannot  take  advantage  of 
his  own  wrong  and  cut  out  or  destroy  the  estate  of  the  remainderman 
in  the  property  by  permitting  it  to  be  sold  for  taxes  and  taking  to 
himself  the  title  thus  accruing,  and  accordingly  a  purchase  by  a  life 
tenant  of  a  tax  title,  either  directly  or  indirectly,  amounts  merely 
to  a  redemption  from  the  tax  sale,  and  restores  not  only  his  own 
rights  but  those  of  the  remainderman.*"  And  while  a  second  life 
tenant,  during  the  tenancy  of  his  predecessor,  is  under  no  obligation 
to.  pay  the  taxes,  he  cannot  defeat  the  remainderman  by  purchasing 
the  premises  at  a  sale  for  delinquent  taxes,  as  otherwise  two  life 

7.  Wilson  V.  Lmder,  21  Idaho  576,  12.  Wilson  v.  White,  133  Ind.  614, 
123  Pac.  487,  Ann.  Cas.  1913E  148,  42  33  N.  E.  361,  19  L.R.A.  581. 
L.R.A.(N.S.)  242.  13.  Hanna  v.  Palmer,  194  HI.  41, 

8.  Gavin  v.  Curtin,  171  111.  640,  49  61  N.  E.  1051,  56  L.R.A.  93 ;  Crawford 
N.  E.  523,  40  L.R.A.  776;  Ruggles  v.  v.  Meis,  123  la.  610,  99  N.  W.  186, 101 
Tyson,  104  Wis.  500,  79  N.  W.  766,  81  A.  S.  R.  337,  66  L.R.A.  154;  Cedar 
N.  W.  367,  48  L.R.A.  809.  Rapids   First   Congregational   Church 

9.  St.  Panl  Trust  Co.  v.  Mintzer,  v.  Terry,  130  la.  513,  107  N.  W.  305, 
65  Minn.  124,  67  N.  W.  657,  60  A.  S.  114  A.  S.  R.  443  and  note;  Defreese  v. 
R.  444,  32  L.R.A.  756;  Abemethy  v.  Lake,  109  Mich.  415,  67  N.  W.  505,  63 
Orton,  42  Ore,  437,  71  Pac.  327,  95  A.  S.  R.  584,  32  L.RA..  744  and  note; 
A.  S  R.  774.  Allen  v.  De  Groodt,  98  Mo.  159,  11  S. 

Note:  114  A.  S.  R.  451.  W.  240,  14  A.  S.  R.  626;  CaUihan  v. 

10.  Abemethy  v.  Orton,  42  Ore.  437,  Russell,  66  W.  Va.  524,  66  S.  E.  695, 
71  Pac.  327,  95  A.  S.  R.  774.  26  L.R.A.(N.S.)  1176. 

11.  Hite  V.  Hite,  93  Ky.  257,  20  S.       Notes:  137  A.  S.  R.  659;  32  IwR.A 

W.  778,  40  A,  S.  R.  189,  19  L.R.A.  805. 

178. 
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tenants,  by  collusion,  could  destroy  the  remainder.**  So  also  it  haa 
been  ruled  that  the  wife  of  the  life  tenant  occupying  the  premises  with 
her  husband  cannot  obtain  a  valid  tax  title  to  the  property  as  against 
her  husband  or  agaJ^ist  those  to  whom  he  owes  the  duty  to  keep  down 
the  taxes.**  The  fact  that  the  tenant  allowed  the  premi5?es  to  be  sold, 
and  afterwards  acquired  the  tax  title  based  upon  such  sale,  is  evidence 
of  bad  faith  on  his  part.**  A  remaindcnnan  not  in  possession,  and 
having  no  right  to  the  occupancy  or  use  of  the  land,  may  purchase 
and  hold  a  tax  title  thereon  under  a  sale  for  delinquent  taxes  which 
the  life  tenant  ought  to  have  paid.*'  But  there  are  decisions  to  the 
effect  that  where,  after  a  sale  for  delinquent  taxes,  the  remainderman 
redeems  the  land,  the  redemption  is  of  the  estate  as  a  whole  and 
inures  to  the  benefit  of  the  life  tenant.**  With  respect  to  the  effect 
of  a  tax  sale  upon  the  interest  of  the  remainderman,  there  would  seem 
to  be  two  distinct  rules.  Under  the  statutes  of  some  states  it  is  held 
that  a  sale  for  nonpayment  of  taxes  is  a  sale  of  the  land  itself,  and 
not  of  the  particular  title  or  interest  of  the  person  to  whom  the  taxes 
are  assessed,  lemd  therefore  a  tax  sale  extinguishes  all  prior  titles  of 
whatever  kind  or  nature.**  Under  this  rule,  where  land  is  sold  for 
nonpayment  of  taxes,  the  remedy  of  the  remainderman  is  against 
the  life  tenant  and  not  against  the  purchaser;  an  action  on  the  case 
for  damages  will  lie  against  the  life  tenant.**  In  oth^  jurisdictions  it 
is  the  rule  that  only  the  estate  of  the  occupier  or  owner  at  the  time 
is  affected  by  the  sale,  and  where  this  rule  ij9  followed,  it  has  been 
held  that  a  remainderman  who  oihciously  pays  taxes  assessed  to  a  life 
tenant,  the  remainder  not  being  liable  therefor,  is  not  entitled  to 
be  substituted  to  thd  state's  lien  on  the  life  estate  for  the  amount  so 
paid.* 

28.  Liability  for  Municipal  Assessments  for  Public  Improvements. — 
Where  public  improvements  are  made  by  the  municipality,  the  liabil- 
ity for  the  a.sscf?sment  therefor,  as  between  life  tenant  and  remainder- 
man, is  usually  held  to  depend  upon  the  character  of  the  improvement, 
whether  permanent  or  temporary,  and,  according  to  the  great  weight 

.14.  Defreese  v.  Lake,  109  Mich.  415,  18.  Callihan  v.  Russell,  66  W.  Va. 

67  N.  W.  605,  63  A.  S.  R.  584,  32  524,  66  S.  E.  695,  26  L.R.A.(N.S.) 

L.R.A.  744.  1176. 

16.  Cedar    Rapids    First    Con^e-  19.  Nelson  v.  Davidson,  160  Dl.  254, 

gational  CImrch  v.  Terry,  130  la.  513,  43  N.  E.  361,  62  A.   S.  R.  338,  31 

i07  N.  W.  305,  114  A.  S.  H.  443.  L.R.A.  325;  Gavin  v.  Curtin,  171  lU. 

16.  Hanna  v.  Palmer,  194  111.  41,  61  640,  49  N.  E.  523,  40  L.R.A.  776. 
N.  E.  1051,  56  L.R.A.  93.  Note:  33  L.R.A.  689. 

17.  Crawford  v.  Meis,  123  la.  610,  20.  Notes:  32  L.R.A.  808;  33  L.RJL. 
99  N.  W.  186,  101  A.  S.  R.  337,  66  695. 

L.R.A.    154;    Jinkiaway  v.   Ford,   93       1.  Ferguson  v.  Quinn,  97  Tenn.  46, 
]<:an.   797,   145   Pac.   885,  Ann.   Cas.  36  S.  W.  576,  33  L.R.A.  688  and  note. 
1916D  321  and  note,  L.R.A.1915E  343 
and  note. 
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of  authority,  a  special  municipal  assessment  for  the  cost  of  a  per- 
manent improvement  must,  with  respect  to  property  subject  to  a  life 
estate,  be  ratably  and  equitably  apportioned  between  the  life  tenant 
and  the  remainderman.*  There  are,  however,  a  few  decisions  which 
apparently  hold  that  the  entire  cost  of  permanent  improvements  falls 
on  the  remainderman.*  One  method  adopted  is  to  apportion  the  costs 
in  the  proportion  which  the  value  of  the  life  estate  bears  to  the  value 
of  the  whole  estate ;  and  in  some  cases  the  burden  has  been  apportioned 
by  requiring  the  tenant  for  life  to  contribute  to  the  extent  of  interest 
during  his  life,  the  remainderman  to  pay  the  principal.*  Where, 
however,  the  improvement  is  of  a  temporary  character,  requiring  re- 
peated renewals  during  a  lifetime,  the  entire  cost  tliereof  falls  on  the 
life  tenant.*  Permanent  public  improvements  include  the  opening, 
widening  or  paving  of  streets,*  the  construction  of  a  ?ewer  or  drainage 
ditch,'  and  in  some  jurisdictions  the  paving  of  a  sidewalk ;  *  but  in 
other  states  such  paving  is  regarded  as  an  improvement  of  a  temporary 
character.*  Obviously,  the  question  whether  the  life  tenant  or  the 
remainderman  must  ultimately  bear  the  cost  of  a  public  improvement 
may  be  determined  by  the  provisions  of  the  instrument  by  which  the 
Kfe  estate  is  created.** 

29.  Duty  as  to  Incumbrances;  Reimbursement  for  Payment. — 
The  duty  of  a  life  tenant  to  preserve  the  estate  includes  the  obligation 
to  keep  down  the  interest  upon  existing  incumbrance,**  but  he  is 
not  compelled  to  pay  off  the  principal  sum  when  it  become?  due  or 
thereafter,  and  it  is  a  general  rule  that  a  life  tenant,  who  in  order 
to  preserve  the  estate  pays  off  an  incumbrance  upon  the  fee,  is  entitlerl 
to  reimbursement  or  contribution  from  the  revereioners  or  remainder- 

2.  Troy  v.  Protestant  Episcopal  Notes:  114  A.  8.  R.  449;  Ann,  Cas. 
Church,  174  Ala.  380,  56  So.  9S2,  Ann.  1914B  819. 

Cas.  1914B  815  and  note;  Wordin's  8.  Trov    v.    Proter.tant     Episcopal 

Appeal,  71  Conn.  531,  42  Atl.  659.  71  Church,  174  Ala.  380,  56  So.  9S2,  Ann. 

A.  S.  R.  219;  Huston  v.  Tribbetts,  171  Cas.  1014B  815  and  note. 

111.  547,  49  N.  E.  711,  63  A.  S.  R.  275.  9.  Meanor  v.  Goldsmith,  216  Pa.  St. 

Xotes:  114  A.  S.  R.  449;  32  L.R.A.  4?9,   65   Atl.   1084,   10   L.R.A.(N.S.) 

746;  10  L.R.A.(N.S.)  343;  3  Ann.  Cas.  342  and  note. 

692.  Id.  Notes:    10    L.R.A. (N.S.)    346; 

3.  Note:  10  L.R.A. (N.S.)  345.  Ann.  Cas.  1914B  817  et  seq. 

4.  Note:  10  L.R.A. (N.S.)  345.  11.  Wilson  v.  White,  133  Ind.  614, 

5.  W^ordin's  Appeal,  71  Conn.  531,  33  N.  E.  361,  19  L.R.A.  581;  Damm 
42  Atl.  659,  71  A.  S.  R.  210;  Huston  v.  Damm,  109  Mich.  619,  67  N.  W. 
V.  Tribbetts,  171  III.  547,  49  N.  E.  711,  984,  03  A.  S.  R.  601;  Bo  wen  v.  Broixnn, 
63  A.  S.  R.  275;  Meanor  v.  Goldsmith,  119  Mich.  218,  77  N.  W.  942,  75  A.  R. 
216  Pa.  St.  489,  65  Atl.  1084, 10  LJI.A.  R.  387;  Tindall  v.  Peterson,  71  Neb. 
(N.S.)  342  and  note.  160,  98  N.  W.  688,  99  N.  W.  659,  8 

Note:  114  A.  S.  R.  450.  Ann.  Cas.  721;  Draper  v.  Clayton,  87 

6.  Notes:  114  A.  S.  R.  449;  Ann.  Neb.  443,  127  N.  W.  369,  29  L.R.A. 
Cas.  1934B  818.  (N.S.)  153;  Smith  v.  Barham,  17  N.  C, 

7.  Huston  V.  Tribbetts,  171  111,  547,  420,  25  Am.  Dec.  721. 
49  N.  B.  711,  63  A.  S.  R.  275. 
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men  to  the  extent  of  their  interest  in  the  land ;  ^*  by  paying  oflf  the 
incumbrance  the  tenant  acquires  a  lien  on  the  reversionary  interest 
or  is  subrogated  to  the  rights  of  the  incumbrancer.*'  But  since  the 
life  tenant  is  liable  for  the  interest  on  an  incumbrance  against  the 
estate,  he  is  not,  upon  discharging  the  incumbrance,  entitled  to  reim- 
bursement in  full.  The  rule  is  that  the  payment  by  the  life  tenant 
of  the  present  worth  of  an  annuity  equal  to  the  annual  interest  run- 
ning during  his  expectancy  of  life  represents  his  individual  indebted- 
nes.s,  and  the  balance,  after  subtracting  that  sum  from  the  mortgage 
debt,  is  the  share  which  the  remaindermen  should  contribute.**  It 
has  been  ruled  that  a  life  tenant  in  expectancy  is  also  liable  to  con- 
tribute his  proportion  of  the  amount  paid.**  The  de\4see  and  executrix 
of  the  tenant  for  life  is  entitled  to  be  subrogated  to  the  right  which 
the  tenant  acquired  by  paying  oflF  a  mortgage  on  the  estate.**  The 
presumption  is  that  a  life  tenant  who  pays  off  an  incumbrance  does 
so  with  the  intention  of  keeping  the  charge  alive  for  his  own  benefit*' 
The  tenant  for  life  is  not  chargeable  with  interest  which  accrued 
before  his  possession ;  such  interest  will  remain  a  charge  on  the  estate.*^ 
30.  Effect  of  Purchase  at  Foreclosure  Sale. — It  is  uniformly  held 
that  the  purchase  of  land  by  a  life  tenant  at  a  foreclosure  sale  under 
a  mortgage  or  deed  of  trust  will  be  deemed  to  have  been  made  for  the 
benefit  of  the  remainderman  if  he  contributes  his  portion  of  the 
purchase  money  within  a  re^onable  time,*®  for  the  reason  that  the 
life  tenant  has  the  exclusive  possession,  care,  control  and  enjoyment 

12.  Troy  v.  Protestant  Episcopal  67  N.  W.  984,  63  A.  S.  E.  601;  Tin- 
Church,  174  Ala.  380,  66  So.  982,  Ann.  dall  v.  Peterson,  71  Neb.  160,  98  N. 
Cas.  1914B  815;  Huston  v.  Tribbetts,  W.  688,  99  N.  W.  659,  8  Ann.  Cas. 
171  III.  547,  49  N.  E.  711,  63  A.  S.  721  and  note;  Draper  v.  Clayton,  87 
R.  275;  Defreese  v.  Lake,  109  Mich.  Neb.  443,  127  N.  W.  369,  29  L.R.A. 
415,  67  N.  W.  605,  63  A.  S.  R.  584,  (N.S.)  153. 

32  L.R.A.  744;  Whitney  v.  Salter,  36       Note:  137  A.  S.  R.  663. 
Minn.  103,  30  N.  W.  7*55,  1  A.  S.  R.       15.  Damm  v.  Damm,  109  Mich.  619, 

i]56 ;  Downing  v.  Hartshorn,  69  Neb.  67  N.  W.  984,  63  A.  S.  R.  601. 
3^4,  95  N.  W.  801,  111  A.  S.  R.  550 ;       16.  Tindall  v.  Peterson,  71  Neb.  160, 

Tindall  v.  Peterson,  71  Neb.  160,  98  98  N.  W.  688,  99  N.  W.  659,  8  Ann. 

N.  W.  688,  99  N.  W.  659,  8  Ann.  Cas.  Cas.  721  and  note. 
721  and  note;  Draper  v.  Clayton,  87       17.  Downing  v.  Hartshorn,  69  Neb. 

Neb.  443,  127  N.  W.  369,  29  L.R.A.  364,  95  N.  W.  801,  111  A.  S.  R.  650. 
(N.S.)  153  and  note.  Notes:  137  A.  S.  R.  657;  8  Ann. 

Note:  137  A.  S.  R.  664.  Cas.  725. 

13.  Whitney  v.  Salter,  36  Minn.  103,       18.  Note:  137  A.  S.  R.  661. 

30  N.  W.  755, 1  A.  S.  R.  656 ;  Downing       19.  Bowen  v.  Brogan,  119  Mich.  218, 

V.  Hartshorn,  69  Neb.  364,  95  N.  W.  77  N.  W.  942,  75  A.  S.  R.  387;  Allen 

801,  111  A.  S.  R.  550;  Tindall  v.  Peter-  v.  De  Groodt,  98  Mo.  159,  11  S.  W. 

son,  71  Neb.  160,  98  N.  W.  688,  99  240, 14  A.  S.  R.  626;  Cockrill  v.  Hutch- 

N.  W.  659,  8  Ann.  Cas.  721  and  note,  inson,  135  Mo.  67,  36  S.  W.  375,  58 

Notes:  137  A.  S.  R.  664;  29  L.R.A.  A.  S.  R.  564;  Peak  v.  Peak,  223  Mo. 

(N.S.)  154.  536,  128  S.  W.  981,  137  A.  S.  R.  633 

14.  Damm  v.  Damm,  109  Mich.  619,  and  notou 
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•f  the  entire  estate,  which  in  a  laxge  measure  excludes  the  remainder- 
man from  protecting  his  own  rights  and  interest  in  and  to  the  land,'^ 
and,  if  the  sale  has  been  caused  by  the  failure  of  the  tenant  to  pay 
the  interest  on  the  incumbrance,  it  would  obviously  be  unjust  to  permit 
him  to  cut  off  the  remainderman  and  thus  profit  by  his  own  wrong.^ 
So,  if  the  life  tenant  obtains  title  indirectly  by  having  a  third  person 
purchase  at  the  sale  and  then  convey  to  him,  the  remainderman  is 
entitled  to  redeem  on  making  contribution  within  a  reasonable  time.' 
Where,  however,  the  remainderman  fails  to  contribute,  or  offer  to 
contribute,  his  proportion  within  a  reasonable  time,  but  waits  until 
the  property  has  been  improved  and  increased  in  value,  his  laches 
will  destroy  his  rights  in  the  property.* 

31.  Liability  for  Repairs. — ^While  there  are  cases  which  appear  to 
support  the  contrary  holding,*  it  is  the  general  rule  that  a  tenant  for 
life  must  make  all  ordinary,  reasonable,  and  necessary  repairs  required 
to  preserve  the  property  and  prevent  its  going  to  decay  or  waste,' 
unless  the  instrument  creating  his  tenancy  expressly  provides  other- 
wise ;  *  and  if  he  fails  to  do  so,  the  remainderman  may,  by  appropriate 
proceeding,  either  require  him  to  make  such  repairs,  or  have  them 
made  and  the  interest  of  the  life  tenant  in  the  property  subjected  in 
satisfaction  of  the  cost  thereof.'  The  law  casts  upon  the  life  tenant 
this  burden  of  repairs  because  he  receives  all  of  the  rents,  income, 
and  profits  growing  out  of  the  use  of  the  property  during  the  life  of 
his  tenancy,  and  he  may  not  suffer  it  to  go  to  decay  or  waste  for  want 
of  necessary  repairs  any  more  than  he  may  injure  its  value  by  acts 
of  voluntary  waste.*  It  follows  that  the  estate  of  a  life  tenant  is 
answerable  for  the  cost  of  repairs  which  he  should  have  placed  upon 
the  property  during  his  lifetime.*  If,  however,  the  Ufe  tenant  receives 
a  house  so  dilapidated  that  it  cannot  be  repaired,  or  that  the  expense 
of  repairing  would  be  beyond  the  value  of  the  house,  he  is  not  bound 
to  repair  it.^*  Outlays  for  putting  in  tenantable  repair  improved 
real  estate  purchased  by  trustees  have  been  held  to  be  properly  chaise- 

20.  Peak  ▼.  Peak,  228  Mo.  536,  128  R.   444,   32   L.R.A.    756;    Greene  ▼. 

8.  W.  981,  137  A.  S.  R.  638  and  note.  Greene,  19  R.  I.  619,  36  Atl.  1042,  35 

1.  See  supra,  par.  26.  L.R.A.  790 ;  Niland  v.  Niland,  154  Wis. 

2.  Peak  v.  Peak,  228  Mo.  536,  128  514,  143  N.  W.  170,  Ann.  Gas.  1915B 
S.  W.  981,  137  A.  S.  R.  638  and  note.  1127. 

3.  Cockrill  V.  Hutchinson,  135  Mo.  Note:  137  A.  S.  R.  662. 
67,  36  S.  W.  375,  58  A.  S.  R.  564.  6.  Note:  137  A.  S.  R.  662, 

4.  Note:  33  L.R.A.(N.S.)  672.  7.  Prescott  v.  Grimes,  143  Ky.  191, 
6.  Troy    v.    Protestant    Episcopal  136  S.  W.  206,  33  L.R.A.(N.S.)  669 

Ghurch,  174  Ala.  380,  56  So.  982,  Ann.  and  note. 

Gas.  1914B  815;  Wilson  v.  White,  133       8.  Prescott  v.  Grimes,  143  Ky.  191, 

Ind.  614,  33  N.  E.  361, 19  L.R.A.  581;  136  S.  W.  206,  33  L.R.A.(N.S.)  669. 
Prescott  V.  Grimes,  143  Ky.  191,  136       9.  Prescott  v.  Grimes,  143  Ky.  191, 

S.  W.  206,  33  L.R.A.(N.S.)  669  and  13G  S.  W.  206,  33  L.R.A.(N.S.)  669. 
note;  St.  Paul  Trust  Co.  v.  Mintzer,       10.  Clemeure  v.  Steere,  1  R.  I.  272, 

65  Minn.  124,  67  N.  W.  657,  60  A.  S.  63  Am.  Dec.  62L 

R.  C.  L.  Vol.  XYn.-41.        641 


§  32  UFE  ESTATES  17  li.  C.  L. 

able  to  the  corpus  of  the  estate.  Such  expenditures,  being  necessary 
to  put  the  buildings  in  a  condition  to  be  occupied,  may  well  be  deemed 
a  part  of  the  original*  cost  or  purchase  money.  *^  The  duty  to  repair 
does  not  impose  upon  the  life  tenant  the  duty  to  rebuild  in  case  of  the 
accidental  destruction  of  buildings  by  fire.^*  The  ordinary  remedy 
to  compel  a  life  tenant  to  make  repairs  to  prevent  property  from 
deteriorating  is  by  mandatory  injunction,**  but  where  the  tenant  hius 
failed  to  make  necessary  repairs,  recovery  against  his  estate  mi.y  be 
had  in  equity,  and  on  the  ground  that  the  duty  of  tlie  tenant  is  to 
leave  the  property  in  reasonable  condition  and  repair  at  the  end  of 
the  term,  a  duty  which  keeps  pace  with  the  life  of  the  tenancy,  it  has 
been  held  that  the  statute  of  limitations  is  no  bar  to  an  action  by  the 
remainderman  brought  immediately  after  the  expiration  of  the  life 
estate.** 

32.  Duty  to  Insure. — ^In  the  absence  of  anything  that  requires  it 
in  the  instrument  creating  the  estate,  or  of  any  agreement  to  that 
effect  on  the  part  of  the  life  tenant,  he  is  not  bound  to  keep  the  prem- 
ises insured  for  the  benefit  of  the  remainderman.**  If  the  tenant 
takes  out  insurance  for  his  own  benefit,  it  is  the  rule  in  some  juris- 
dictions that  in  case  of  destruction  by  fire  the  remainderman  has  no 
interest  whatever  in  the  proceeds  of  the  policy,  and  cannot  compel 
the  tenant  to  place  the  sum  in  trust  so  as  to  be  turned  over  to  the 
remainderman  on  the  termination  of  the  estate,  even  though  the 
moneys  received  from  the  policy  are  equal  to  the  whole  value  of  the 
property  destroyed.**  Other  courts,  however,  hold  that  if  the  policy 
covers  merely  the  tenant's  interest,  he  is  entitled  to  the  insurance  in 
full,  but  that  if  a  policy  is  issued  to  him  for  the  full  value  of  the  fee, 
and  this  amount  is  recovered  by  him,  he  is  a  trustee  for  the  remainder- 
man as  to  the  excess  of  the  amount  received  over  the  value  of  his  Ufe 
interest;  *'  and,  on  the  ground  that  the  relation  of  a  life  tenant  to  the 
remainderman  is  that  of  a  trustee,  the  extreme  view  has  been  taken 
that  any  insurance  effected  by  the  tenant  is  also  for  the  benefit  of  the 
remainderman,  and  that  any  money  collected  by  him  on  a  total  loss 
by  fire  should  be  used  in  rebuilding  or  should  go  to  the  remainder- 
man, reserving  the  interest  for  life  for  the  life  tenant  and  crediting 
him  with  the  premiums  paid  on  the  policy.*®    Obviously,  if  the  policy 

11.  Greene  v.  Greene,  19  R.  I.  619,       15.  Harrison  v.  Pepper,  168  Mass. 
35  Atl.  1042,  35  L.R.A.  790.  288,  44  N.  E.  222,  55  A.  S.  R.  404,  33 

12.  Rogers  v.  Atlantic,  etc.,  Co.,  213  L.R.A.  239. 

N.  Y.  246,  107  N.  E.  661,  Ann.  Cas.  16.  Harrison  v.  Pepper,  166  Mass. 

1916C  877,  L.R.A.1916A  787  j  Samp-  288,  44  N.  E.  222,  55  A.  S.  R.  404,  33 

son  V.  Grogan,  21  R.  I.  174,  42  Atl.  L.R.A.  239. 

712,  44  L.R.A.  711.  17.  Sampson  v.  Grogran,  21  R.   I. 

13.  Note:  33  L.R.A. (N.S.)  674.  174.  42  Atl.  712,  44  L.R.A.  711. 

14.  Prescott  v.  Grimes,  143  Ky.  191,  18.  Green  v.  Green,  50  S.  C.  514,  27 
136  S.  W.  206,  33  LJl.A.(N.S.)'669.  S.  E.  952,  62  A.  S.  R.  846. 
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is  taken  out  }>y  the  owner  of  the  fee  prior  to  the  creation  of  the  life 
estate,  the  life  tenant  is  entitled  only  to  the  interest  on  the  proceeds.** 
33.  Adverse  Possession  as  against  Remainderman. — The  posses- 
sion of  a  life  tenant  cannot  be  adverse  to  the  holder  of  the  legal  title 
in  remainder,*®  and  accordingly  the  tenant  for  life  cannot  acquire  an 
outstanding  paramount  title  and  gain  any  rights  as  against  the  re- 
mainderman by  claiming  thereafter  to  hold  by  adverse  possession, 
unless  it  appears  that  he  has  clearly  renounced  all  claim  as  tenant, 
to  the  knowledge  of  the  remainderman.*  Where,  however,  one  who 
is  tenant  for  life  takes  possession  not  as  life  tenant  but  under  claim 
of  absolute  ownership,  and  has  recorded  the  evidences  of  his  title  to 
that  effect,  his  possession  is  hostile  and  adverse  to  all,  including  the 
remainderman.*  If  the  life  tenant  attempts  to  convey  the  premises 
in  fee,  the  possession  of  the  grantee  is  not  adverse  to  the  remainderman 
until  the  terminatioil  of  the  life  estate,  for  the  reason  that  the  remain- 
derman has  no  right  of  possession  until  the  particular  estate  is  ter- 
minated, and  he  can  have  no  right  of  action  which  depends  upon  the 
right  of  possession  until  he  is  entitled  to  the!  possession.®  An  exception 
to  this  rule  appears  to  exist  where  the  act  of  the  tenant  entitles  the 
remainderman  to  terminate  the  life  estate,  and  he  elects  to  enforce  the 
forfeiture;*  but  if  he  waives  the  forfeiture,  his  right  of  possession 
does  not  arise  until  the  termination  of  the  life  estate,  and  the  statute 
of  limitations  will  not  commence  its  operation  until  that  time.*  The 
remainderman,  however,  by  his  acts  in  inducing  or  advising  such  a 

19.  Haxall  v.  Shippen,  10  Leigh  S.  W.  100,  9  L.R.A.(N.S.)  750  and 
(Va.)  536,  34  Am,  Dec.  745.  note;  Hunt  v.  Rabitoav,  125  Mich.  137, 

20.  Gindrat  v.  Western  Ry.  of  Ala-  84  N.  W.  59,  84  A.  S.  R.  563  j  Allen 
bama,  96  Ala.  162,  11  So.  372,  19  v.  De  Groodt,  98  Mo.  159,  11  S.  W. 
L.R.A.  839  and  note;  Nelson  v.  David-  240,  14  A.  S.  R.  626. 

son,  160  111.  254,  43  N.  E.  361,  52  A.  2.  Com.  v.  Clark,  119  Ky.  85,  83 
S.  R.  338,  31  L.R.A.  325;  Com.  v.  S.  W.  100,  9  L.R.A.(N.S.)  750  and 
Clark,  119  Ky.  85,  83  S.  W.  100,  9  note. 

L.R.A.(N.S.)  750  and  note;  Hanson  3.  Pryor  v.  Winter,  147  Cal.  554,  82 
V.  Jolmson,  62  Md.  25,  50  Am.  Rep.  Pac.  202,  109  A.  S.  R.  162;  Smith  v. 
199;  Luraley  v.  Haggerty,  110  Mich.  McWhorter,  123  Ga.  287,  51  S.  E.  474, 
552,  68  N.  W.  243,  64  A.  S.  R.  364;  107  A.  S.  R.  85;  Bohrer  v.  Davis,  94 
Bowen  v.  Brogan,  119  Mich.  218,  77  Neb.  367,  143  N.  W.  209,  96  Neb.  474, 
N.  W.  942,  75  A.  S.  R.  387;  Hanson  14S  N.  W.  320,  Ann.  Cas.  1915A  992. 
y.  Ingwaldson,  77  Minn.  533,  80  N.  W.  Note :  14  A.  S.  R.  635. 
702,  77  A.  S.  R.  692;  Allen  v.  De  4.  Bohrer  v.  Davis,  94  Neb.  367,  143 
Groodt,  .98  Mo.  159,  11  S.  W.  240,  14  N.  W.  209,  96  Neb.  474,  148  N.  W. 
A.  S.  R.  626  and  note;  Bohrer  v.  320,  Ann.  Cas.  1915A  992. 
Davis,  94  Neb.  367,  143  N.  W.  209,  96  5.  Bohrer  v.  Davis,  94  Neb.  367,  143 
Neb.  474,  148  N.  W.  320,  Ann.  Cas,  N.  W.  209,  96  Neb.  474,  148  N.  W. 
1915A  992;  Bannon  v.  Brandon,  34  320,  Ann.  Cas.  1915 A  992;  Moore  v. 
Pa.  St.  263,  75  Am.  Dec.  655.  Luce,  29  Pa.  St.  260,  72  Am.  Dec. 

Note :  14  A.  S.  R.  635.  629. 

1.  Com.  V.  Clark,  119  Ky.  85,  83       Note:  14  A.  8.  B.  635. 
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sale  by  the  life  tenant,  may  estop  himself  from  recovering  possession 
of  the  land  from  the  purchaser  at  the  expiration  of  the  life  estate.* 

34.  Liability  of  Estate  for  Debts  of  Tenant. — ^An  estate  for  life, 
whether  in  realty  or  personalty,  is  property  which  can  be  reached  by 
the  creditors  of  the  life  tenant  and  may  therefore  be  taken  in  execution 
and  sold,'  and  it  has  been  held  that  this  attribute  cannot  be  separated 
from  the  estate,  and  accordingly  that  a  provision  in  a  will  that  the 
life  estate  shall  not  be  subject  to  the  debts  of  the  life  tenant,  he  being 
of  full  age  and  competent  to  contract,  is  void.®  In  some  jurisdictions, 
however,  the  interest  of  the  life  tenant  may  be  protected  against  his 
creditors  by  the  creation  of  what  are  known  as  spendthrift  trusts.* 

35.  Value  of  Life  Estate. — In  determining  the  value  of  a  life 
estate  the  common  law  rule  of  valuing  the  life  estate  at  one  third  and 
the  remainder  at  two  thirds  of  the  capital  sum  would  appear  to  be 
followed  in  some  jurisdictions,^®  but  the  modem  tendency  is  to  com- 
pute the  value  on  the  basis  of  the  annual  rental  or  income  value 
multiplied  by  the  number  of  years  based  on  the  expectation  of  life 
of  the  life  tenant  as  determined  largely  from  the  mortality  tables.^* 
Expectancy  of  life,  however,  is  a  question  of  fact,  and  while  life  tables 
afford  the  most  satisfactory  basis  of  an  estimate,  they  are  not  con- 
clusive, being  considered  in  the  light  of,  and  subject  to  variation  by 
proof  concerning,  the  age,  health,  and  habits  of  the  tenant.^*  It  has 
been  held  that  the  value  of  a  life  estate  should  be  estimated,  not  in 
the  light  of  its  actual  duration  as  subsequently  developed,  or  the  rents 
received  during  that  time,  but  at  its  value  at  the  time  it  is  to  be  charged 
or  accounted  for.^" 

36.  Actions  by  Life  Tenant. — ^There  is  a  conflict  in  the  decisions 
as  to  the  right  of  a  life  tenant  to  recover  damages  for  an  injury  both 
to  the  life  estate  and  to  the  inheritance.  Some  authorities  hold  that 
such  a  recovery  may  be  had,^*  while  others  deny  such  right,*^  and 

6.  Smith  V.  McWhorter,  123  Ga.  287,       10.  Note :  137  A.  S.  R.  663. 

51  S.  E.  474,  107  A.  S.  R.  85;  Bohrer       11.  Grove  v.  Youell,  110  Mich.  285, 

V,  Davis,  94  Neb.  367,  143  N.  W,  209,  68  N.  W.  132,  33  L.R.A.  297;  Jordan 

96  Neb.  474,   148   N.   W.  320,  Ann.  v,  Benwood,  42  W.  Va.  312,  26  S.  E. 

Gas.  1915A  992  and  note.  266,  57  A.  S.  R.  859,  36  L.R.A.  519. 

For  a  general  discussion  of  the  ques-       Note :  137  A.  S.  R.  663. 
tion  of  adverse  possession  against  re-       12.  Damm  v.  Damm,  109  Mich.  619, 

mjiindermen    and    owners    of    future  67  N.  W.  984,  63  A.  S.  R.  60L    And 

estates,  see  Adverse  Possession,  vol.  see  Mortality  Tables. 
1,  p.  743  et  seq.  13.  Gonce  v.  McCoy,  101  Tenn.  587, 

7.  Howell  V.  Woolfort,  2  Dall.  75,  49  S.  W.  754,  70  A.  S.  R.  714. 

1  U.  S.  (L.  ed.)  295;  Verdier  v.  Young-  14.  Rogers  v.  Atlantic,  etc.,  Co.,  213 

blood,  Rich.  Eq.  Cas.  (S.  C.)  220,  24  N.  Y.  240,  107  N.  E.  661,  Ann.  Cas. 

Am.   Dec.   417.     And  see  Levy   and  1916C  877  and  note,  L.R.A.1916A  787 

Seizure,  pp.  114-117.  and  note. 

8.  Verdier  v.  Youngblood,  Rich.  Eq.  15.  Notes:  L.RAJ.916A  811;  Ann. 
Cas.  (S.  C.)  220,  24  Am.  Dec.  417.  Cas.  1910C  882. 

9.  See  Spendthbipts. 
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lay  down  the  rule  that  a  tenant  for  life  in  the  actual  possession  of 
real  property  can  sue  and  recover  damages  for  any  trespass  affecting 
his  immediate  interest,  and  the  reversioner  or  remainderman,  if  the 
act  does  a  permanent  injury  to  the  inheritance,  may  sue  as  to  that. 
According  to  this  view,  the  claims  of  the  tenant  and  the  reversioner 
or  remainderman  are  separate  and  distinct,  and  the  damages  sus- 
tained by  both  cannot  be  recovered  in  an  action  brought  by  one  of 
them  only,  and  the  fact  that  the  tenant  and  the  remainderman  may 
each  recover  in  a  separate  action  does  not  compel  the  defendant  to 
respond  in  damages  twice  for  the  same  injuries,  but  simply  to  com- 
pensate each  of  the  parties  injured  for  the  consequence  of  his  tortious 
act.**  Where  this  doctrine  obtains  it  has  been  held  that  a  life  tenant 
cannot  maintain  an  action  of  trover  for  the  conversion  of  standing 
trees,  nor  trespass  de  bonis  for  the  taking  of  them,  but  he  may  bring 
trespass  quare  clausum  fregit  and  recover  such  actual  damages  as  he 
may  have  sustained  to  his  possession.*'  Still  another  view  is  that 
the  tenant  may  recover  from  a  third  person  on  account  of  damages 
to  tiie  reversion  only  after  he  has  settled  with  tlie  fee  owner  for  such 
damages.*®  A  tenant  for  life,  rightfully  in  possession  of  real  estate, 
may  maintain  an  action  to  enjoin  a  private  nuisance,  since  the  object 
of  such  an  action  is  to  prevent  the  defendant  from  putting  his  prop- 
erty to  a  use  which  will  disturb  the  plaintiff  in  the  reasonable  use 
and  occupation  of  the  property  on  which  he  resides,  and  to  prevent 
this  it  is  not  necessary  that  the  plaintifip  should  be  vested  with  the 
legal  title  to  the  land  occupied  by  him.**  Under  ordinary  circum- 
stances the  law  affords  the  life  tenant  appropriate,  ready  and  complete 
remedies  for  the  recovery  of  possession  of  the  property,  and  a  court  of 
equity  .will  not  entertain  an  action  for  such  purpose.*^ 

IV.  Sales  and  Other  Conveyances;  Partition 

37.  Sale  by  Life  Tenant  or  by  Order  of  Court — ^A  tenant  for  life 
is  regarded  as  so  far  the  possessor  of  an  independent  estate  that  he 
may  convey  his  entire  interest  or  grant  any  smaller  estate  out  of  the 
same  in  favor  of  another.*  In  some  jurisdictions  an  exception  to  this 
rule  is  recognized  where  the  life  tenant  is  a  married  woman,  it  being 
held  that  an  estate  for  life  may  be  vested  in  a  married  woman  with 
a  provision  in  restraint  of  alienation.*     A  further  exception  would 

16.  Jordan  v.  B^nwood,  42  W.  Va.  19.  Lowe  v.  Prospect  Hill  Cemetery 
312,  26  S.  B.  266,  57  A.  S.  R.  859  Ass'n,  53  Neb.  94,  78  N.  W.  488,  46 
and  note,  36  L.R.A.  519.  L.R.A.  237. 

Xote:  14  A.  S.  R.  630.  Note:  14  A.  S.  R.  630. 

17.  C.  W.  Zimmerman  Mf«r.  Co.  v.       20.  McDonald  v.  Jarvis,  64  W.  Va. 
Baffin,  149  Ala.  380,  42  So.  858,  123  62,  60  S.  E.  990,  131  A.  S.  R.  889. 
A.  S.  R.  58,  9  L.R.A. (N.S.)  6C.3.  1.  Note:  64  Am.  Dec.  369. 

Note:  Ann.  Cas.  1016C  882.  2.  Simonton  v.  White,  93  Tex.  50, 

18.  Note:  L.R.A.1916A  809.  53  S.  W.  339,  77  A.  S.  R.  824. 
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Beem  to  exist  in  states  which  permit  the  creation  of  spendthrift  trusts.* 
In  the  absence  of  a  power  to  convey  a  greater  estate,  however,  a  deed 
by  a  life  tenant  conveys  merely  his  life  estate,  although  the  deed 
purports  to  be  a  conveyance  in  fee,  and  the  grantee  acquires  no  interest 
against  the  remainderman,  who  is  not  bound  to  take  action  or  give 
notice  until  the  accrual  of  his  cause  of  action  by  the  termination  of 
the  life  estate.*  By  statute  in  some  states  a  court  of  equity  has  power 
to  sell  property  subject  to  a  life  estate  if  the  circumstances  warrant  it 
and  if  all  parties  in  interest  are  before  the  court  either  by  service  of 
process  or  by  virtual  representation ;  and  it  has  been  held  that  for  this 
purpose  contingent  remaindermen  not  in  esse  may  be  represented  in 
the  litigation  by  the  life  tenant,  who  is  served  with  process.*^  The  bill 
to  sell  tiie  real  estate  may,  it  seems,  be  filed  by  the  life  tenant  as  well 
as  against  him.* 

38.  Distribution  of  Proceeds  of  Sale. — As  a  general  rule,  in  case 
of  a  sale  of  the  entire  property,  the  tenant  for  life  and  the  remainder- 
man take  the  same  interests  in  the  proceeds,  respectively,  as  they  had 
in  the  property,  the  income  going  to  the  life  tenant  and  the  principal 
at  his  death  to  the  remainderman.'  Under  ordinary  circumstances, 
therefore,  the  life  tenant  is  not  entitled  to  have  the  value  of  his  life 
estate  commuted  and  paid  to  him  in  gross  instead  of  the  annual  interest 
on  the  fund,  unless  the  parties  in  interest  agree  to  it.®  And  conversely 
the  remaindermen  are  not  entitled  to  compel  the  owner  of  the  life 
estate,  without  his  consent,  to  submit  to  a  commutation  of  its  value, 
and  to  the  immediate  payment  of  the  balance  of  the  fund,  after  the 
deduction  of  the  amount  so  arrived  at,  to  the  remaindermen.*  But 
in  cases  where  the  circumstances  seem  to  require  it,  it  is  recognized 
that  a  gross  sum  may  be  accepted  or  allowed  in  equity  in  lieu  of  a 
life  estate.1* 

39.  Leases. — ^Tenants  for  life  have  the  power  of  making  under- 
leases for  any  lesser  term ;  ^^  and  the  same  rights  and  privileges  are 
incidental  to  the  under-tenants  which  belong  to  the  original  tenants 

3.  8ee  SPKNDTHRirrs.  ings,  see  supra,  par.  27,  30. 

4.  Smith  V.  McWhorter,  123  Ga.  287,       7.  In  re  Oertle,  34  Minn.  173,  24 
51  S.  E.  474,  107  A.  S.  R.  85 ;  Acord  N.  W.  924,  57  Am.  Rep.  48. 

V.  Beaty,  244  Mo.  126,  148  S.  W.  901,  8.  American  Nat.  Bank  of  Washing- 

41  L.R.A.(N.S.)  400.  ton  v.  Taylor,  112  Va.  1,  70  S.  E.  534, 

And  see  supra,  par.  33.  Ann.  Cas.  1912D  40  and  note. 

6.  Ridley   v.    Halliday,    106    Tenn.  9.  Note:  Ann.  Cas.  1912D  42. 

607,  61  S..W.  1025,  82  A.  S.  R.  902,  10.  American  Nat.  Bank  of  Wash- 

53  L.R.A.  477.  ington  v.  Taylor,  112  Va.  1,  70  S.  E. 

6.  Ridley  v.  Halliday,  106  Tenn.  607,  534,  Ann.  Cas.  1912D  40  and  note. 

61  S.  W.  1025,  82  A.  S.  R.  902,  53  11.  Miles  v.  Miles,  32  N.  H.  147,  64 

L.R.A.  477.  Am.   Dec.   362  and  note;   Wiggin  v. 

For  the  effect  of  a  purchase  by  the  Wij?gin,  43  N.  H.  561,  80  Am.  Dec. 

life  tenant  at  a  delinquent  tax  sale  or  102. 
at  a  sale  under  foreclosure  proceed- 
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for  life.**  The  terms  of  such  a  lease,  however,  are  not  binding  as  such 
upon  the  remainderman/'  and  the  contract  is  terminated  by  the 
death  of  the  life  tenant,  since  the  latter  has  no  power  to  grant  an 
interest  in  the  property  greater  than  he  himself  holds.**  Upon  the  ' 
termination  of  the  life  estate  the  leasee  may  at  once  surrender  the 
possession  discharged  of  any  liability  to  the  reversioner  for  rent  there- 
after accruing,  and,  if  the  old  common  law  rule  is  in  force,  the  personal 
representative  of  the  life  tenant  cannot  claim  an  apportionment  of  the 
rent  to  the  date  of  the  life  tenant's  death.^*  If,  however,  the  lessee 
remains  in  possession  after  the  expiration  of  the  life  estate,  he  becomes 
a  tenant  at  sufferance,  and  as  such  is  liable  to  the  remainderman  for 
the  reasonable  value  of  the  use  and  occupation  of  the  premises.** 

40.  Mortgages. — From  the  power  of  alienation  which  is  possessed 
by  a  life  tenant,  it  follows  that  he  can  mortgage  his  interest,  and  his 
estate  may  be  sold  by  foreclosure  proceedings.*^  As  in  the  case  of 
a  sale,  however,  such  a  mortgage  cannot  affect  the  interest  of  the 
remainderman,  and  gives  the  mortgagee  no  legal  or  equitable  rights 
against  him,  even  tliough  the  money  borrowed  upon  the  mortgage 
was  used  by  the  life  tenant  in  making  valuable  improvements  of  a 
permanent  character  upon  the  estate.*®  The  fact  that  the  remain- 
derman is  made  a  party  defendant  in  an  action  to  foreclose  a  mort- 
gage executed  by  the  tenant  for  life,  under  an  allegation  that  he 
claims  some  interest  in  the  property,  does  not  cause  his  title  to  be 
affected  by  the  judgment  of  foreclosure  and  a  sale  and  conveyance 
pursuant  thereto. ^'  Conversely,  the  sale  of  the  interest  of  the  remain- 
derman under  a  mortgage  executed  by  him  cannot  in  any  way  affect 
the  rights  of  the  life  tenant.*^ 

41.  Partition. — ^It  is  very  generally  recognized  that  a  cotenant  who 
has  only  a  life  interest  in  his  share  of  undivided  real  estate  may  have 
partition  whether  the  other  tenants  hold  their  shares  for  life  or  in 

12.  Miles  V.  Miles,  32  N.  H.  147,  64  56  Am.  Rep.  424;  Watson  v.  Perm,  108 
Am.  Dec.  362  and  note.  Ind.  21,  8  N.  E.  636,  58  Am.  Rep. 

13.  Ray  v.  Young,  160  la.  613,  142  26;  Guthmann  v.  Vallery,  51  Neb. 
N.  W.  393,  Ann.  Gas.  1915D  258,  46  824,  71  N.  W.  734,  66  A.  S.  R.  475; 
L.R.A.(N.S.)  947.  ShufBin  v.  House,  45  W.  Va.  731,  31 

14.  Hoagland  v.  Crum,  113  lU.  365,  S.  E.  974,  72  A.  S.  R.  851. 

55  Am.  Rep.  424;  Ray  v.  Young,  160  17.  Rupert  v.  Penner,  35  Neb.  587, 

la.  613,  142  N.  W.  393,  Ann.   Gas.  53  N.  W.  598,  17  L.R.A.  824.     And 

1915D    258,    46    L.R.A.(N.S.)     947;  see  generally,  Mortoagbs. 

Guthmann   v.   Vallery,  51   Neb.   824,  18.  Missouri  Gentral  Building,  etc., 

71  N.  W.  734,  66  A.  S.  R.  475;  Jones  Ass'n  v.  Eveler,  237  Mo.  679,  141  S. 

V.  Shufflin,  45  W.  Va.  729,  31  S.  E.  W.  877,  Ann.  Gas.  1913A  486. 

975,  72  A.  S.  R.  848,-  Shufflin  v.  House,  19,  Pryor  v.  Winter,  147  Gal,  654, 

45  W.  Va.  731,  31  S.  E.  974,  72  A.  82  Pao.  202,  109  A.  S.  R.  162. 

S.  R.  851.  20.  People's  Loan,  etc..  Bank  v.  Gar- 

16.  See  supra,  par.  19.  lington,  54  S.  C.  413,  32  S.  E.  513,  71 

16.  Hoagland  v.  Grum,  113  III.  365,  A.  S.  R.  800. 
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fee.^  In  some  states  under  the  statutes  relating  to  partition  a  life 
tenant  can  only  have  partition  of  the  life  estate;  die  interests  of 
reversioners  will  not  be  sold  and  partition  made  of  the  whole  estate 
*  in  the  land.*  Other  jurisdictions  hold  that  the  land  will  be  sold 
if  actual  partition  cannot  be  made  without  prejudice  to  the  owners.* 
And  such  a  sale  is  not  only  binding  on  all  persons  who  are  made 
parties  to  the  proceedings,  but  will  also  bind  the  contingent  interests 
of  remaindermen  not  in  being  at  the  time,  on  the  theory  that  in 
partition  proceedings  the  life  tenant  represents  the  unborn  remain- 
derman.* So  also  it  has  been  held  that  where  life  tenants  make  a 
voluntary  partition  which  is  fair  and  equal  at  the  time  that  it  is 
made,  it  is  binding  on  the  remaindermen  not  in  esse.*  If  the  title 
of  the  life  tenant  is  in  an  undivided  interest  and  not  in  the  whole 
of  the  land,  and  a  sale  is  ordered  for  partition,  his  right  in  the 
proceeds  is  not  a  part  proportionate  to  the  undivided  interest  in  which 
he  has  the  life  estate,  but  to  the  interest  on  that  part  as  long  as  the 
life  estate  may  continue  to  exist.®  A  partition  between  cotenants 
of  the  remainder  cannot  affect  the  interest  or  estate  of  a  tenant  for 
life  of  the  entire  property,  but  where  the  life  estate  extends  only  to 
a  part  of  the  land  to  be  partitioned,  an  acttial  partition  or  sale  thereof 
may  be  had,  although  it  affects  the  life  estate.' 

V.  Termination 

42.  In  General;  Surrender. — ^A  life  estate  is  of  course  terminated 
by  the  death  of  the  person  for  whose  life  it  was  given ;  and  if  made 
determinable  upon  the  happening  of  some  event,  such  as  marriage 
or  removal  from  a  specified  locality,  the  estate  may  be  terminated 
prior  to  the  death  of  the  life  tenant  by  the  happening  of  the  particular 
event.®  The  life  tenant  may  surrender  his  estate  to  the  remainder- 
man or  reversioner,  and  thus  as  a  rule  terminate  the  life  estate ;  • 
but  if  there  be  a  judgment  or  mortgage  or  lease  for  years,  or  any 
other  interest  derived  out  of  or  attaching  upon  the  Ufe  estate,  the 

1.  Acord  V.  Beaty,  244  Mo.  126,  148       Note :  11  Ann.  Cas.  1041. 

S.  W.  901,  41  LJl.A.(N.S.)  400;  Jor-  5.  Acord  v.  Beaty,  244  Mo.  126,  148 

dan  V.  Neece,  36  S.  C.  295,  16  8.  K  S.  W.  901,  41  L.R.A.(N.S.)  400. 

202,  31  A.  S.  R.  869;  Piano  Mfg.  Co.  6.  Swayne  v.  Long  Acre  Oil  Co.,  98 

V.  Kindschi,  131  Wis.  590,  111  N.  W.  Tex.  597,  86  S.  W.  740,  8  Ann.  Cas. 

680,  11  Ann.  Cas.  1039  and  note.  1117,  69  L.R.A.  986. 

2.  Piano  Mfg.  Co.  v.  Kindschi,  131  7.  Hanson  v.  Ingwaldson,  77  Minn. 
Wis.  590,  111  N.  W.  680, 11  Ann.  Cas.  533,  80  N.  W.  702,  77  A.  S.  R.  692. 
1039  and  note.  8.  Thompson  v.  Baxter,  107  Minn. 

3.  Note:  11  Ann.  Cas.  1041.  122,  119  N.  W.  -797,  21  L.R.A.(N.S.) 

4.  Acord  V.  Beaty,  244  Mo.  126,  148  575  and  note. 

S.  W.  901,  41  L.R.A.(N.S.)  400;  Rid-       Note:  7  L.R.A.  837. 

ley  V.  HaUiday,  106  Tenn.  607,  61  S.       9.  Bond  v.  Moore,  236  111.  576,  86 

W.  1025,  82  A.  S.  R.  902,  53  L.R.A.  N.  E.  386,  19  L.R.A.  (N.S.)  540. 
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tenant  for  life  cannot  destroy  these  rights  by  a  surrender,  or  a  release, 
or  by  any  other  voluntary  act  for  the  purpose  of  merging  the  par- 
ticular estate  in  the  greater.^*  It  has  been  held  that  where  a  lessee 
for  life  conveys  a  part  of  the  premises  with  the  consent  of  the  lessor, 
it  does  not  amount  to  a  surrender  of  his  interest,  but  he  remains 
liable  for  any  breach  of  the  covenants  by  his  assignee.^^ 

43.  Merger. — It  is  the  general  rule  tiat  a  life  estate  is  drowned  or 
merged  in  the  fee  when  acquired  by  the  owner  of  the  fee,  the  lesser 
estate  being  destroyed  by  the  greater.^*  Merger  is,  however,  not 
generally  favored  in  the  courts  of  law  or  equity;  and  in  equity  at 
least  it  will  not  take  place  if  opposed  to  the  intention  of  the  parties 
either  actually  proved  or  implied  from  the  fact  that  merger  would 
be  against  the  interest  of  the  party  in  whom  the  several  estates  or 
interests  have  united,^'  and  the  tendency  of  the  law  courts  is  to  the 
same  effect^^  Hence  where  a  remainderman  purchases  a  tax  title 
and  enters  into  possession  under  it,  and  afterwards  takes  a  quitclaim 
deed  from  the  life  tenant,  the  tax  title  is  not  merged  in  the  convey- 
ance of  the  life  estate,  if  such  a  result  would  operate  to  the  disadvan- 
tage of  the  remainderman.^*  The  acquisition  of  the  life  estate  by 
the  remainderman  will  not  effect  a  merger  as  against  the  rights  of 
third  persons  who  have  theretofore  acquired  an  interest  in  the  life 
•estate,^*  and  therefore,  where  the  estate  of  a  life  tenant  has  been 
absorbed  by  a  third  person  through  an  adverse  possession  of  the  land, 
a  deed  of  the  life  estate  by  the  life  tenant  to  the  remainderman  will 
be  ineffective  to  pass  any  title  to  the  latter  which  can  merge  in  the 
remainder  so  as  to  enable  the  remainderman  to  bring  suit  to  recover 
the  land  before  the  death  of  the  life  tenant^'  If  there  is  an  inter- 
vening life  estate,  a  merger  will  not  result  from  the  union  of  the  life 
estate  in  possession  and  the  remainder.^^ 

10.  Baker  v.  Oakwood,  123  N.  Y.  74  S.  C.  42,  63  S.  E.  078,  7  Ann.  Cas. 
16,  25  N.  E.  312, 10  L.R.A.  387;  Moore  693  and  note,  7  L.R.A.(N.S.)  433. 

V.  Luce,  29  Pa.  St.  260,  72  Am.  Dec.  14.  McCreary  v.  Coggeshall,  74  S.  C. 
629.  42,  53  8.  E.  978,  7  Ann.  Cas.  693  and 

11.  Jackson  v.  Brownson,  7  Johns,  note,  7  L.R.A.(N.S.)  433. 

(N.  Y.)  227,  6  Am.  Dec.  268.  16.  Jinkiaway  v.  Ford,  93  Kan.  797, 

12.  Bond  V.  Moore,  236  111.  576,  B6  146  Pac.  885,  L.R.A.1915E  343. 

N.  E.  386,  19  L.R.A.(N.S.)  540;  Me-  16.  Moore  v.  Luce,  29  Pa.  St.  260, 

Creary  v.  Coggeshall,  74  S.  C.  42,  53  72  Am,  Dec.  629. 

S.  E.  978,  7  Ann.  Cas.  693,  7  L.R.A.  17.  Balcer  v.  Oakwood,  123  N.  Y. 

(N.S.)  433.  16,  25  N.  E.  312, 10  L.R.A.  387;  Moore 

13.  Wilson  V.  Linder,  21  Idaho  576,  v.  Luce,  29  Pa.  St.  260,  72  Am.  Dec. 
123  Pac.  487,  Ann.  Cas.  1913E  148,  629. 

42  L.R.A.(N.S.)  242;  Jinkiaway  v.  18.  Bowlin  v.  Rhode  Island  Hospital 
Ford,  93  Kan.  797,  145  Pac.  885,  Trust  Co.,  31  R.  I.  289,  76  Atl.  348, 140 
L.R.A.1915E  343;  Downing  v.  Harts-  A.  S.  R.  758,  For  the  destruction  of 
horn,  69  Neb.  364,  95  N.  W.  801,  111  contingent  remainders  by  merger  of  the 
A.  S.  R.  550 ;  McCreary  y.  Coggeshall,   life  estate  in  the  fee,  see  Remainders. 
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44.  Forfeiture. — ^At  common  law  a  tortious  conveyance  by  the  life 
tenant  by  deed  of  feoffment  with  livery  of  seisin  is  a  ground  for  for- 
feiture of  the  life  estate/*  but  a  bargain  and  sale,  not  being  made 
by  livery  of  seisin  or  its  equivalent,  does  not  have  that  effect.*®  If 
the  tenant  for  life  incurs  a  forfeiture  by  making  a  conveyance  in  fee, 
the  remainderman  is  not  bound  to  treat  the  estate  as  merged,  and  to- 
enter  immediately;  he  may  waive  the  forfeiture  and  recover  posses- 
sion after  the  death  of  the  tenant  for  life,  without  being  affected 
by  the  previous  possession.^  By  statute  in  some  states  a  failure  to 
exercise  ordinary  care  for  the  preservation  and  protectiou  of  a  life 
estate  is  a  ground  which  entitles  the  remainderman  to  claim  a  for- 
feiture; and  the  same  is  true  where  the  tenant  wilfully  commifc* 
waste.*  So  also  in  some  jurisdictions  a  failure  on  the  part  of  the 
life  tenant  to  pay  the  taxes,  resulting  in  the  sale  of  the  land,  and 
the  failure  thereafter  to  redeem  within  a  specified  period,  is  a  statu- 
tory ground  for  forfeiture  of  the  life  estate.  In  such  case,  however, 
there  is  no  forfeiture  where  the  tax  sale  is  invalid  and  no  title  can 
be  made  to  the  purchaser.' 

19.  Bond  V.  Moore,  236  111.  576,  86  320,  Ann.  Gas.  1015A  992;  Moore  v. 
N.  E.  386, 19  L.R.A.(N.S.)  540;  Stump  Luce,  29  Pa.  St.  260,  72  Am.  Dec.  629. 
V.  Findlay,  2  Rawle  (Pa.)  168, 19  Am.       Note:  14  A.  S.  R.  629. 

Dec.  632.  2.  Roby  v.  Newton,  121  Ga.  679,  40 

20.  Stevens    v,    Winship,    1    Pick.   S.  E.  694,  68  L.R.A.  601. 

(Mass.)  318, 11  Am.  Dec.  178.  .    3.  Estabrook  v.  Royon,  52  Ohio  St. 

1.  Bohrer  v.  Davis,  94  Neb.  367,  96  318,  39  N.  E.  808,  32  L.R,A-  806, 
Neb.  474,  143  N.  W.  209,  148  N.  W. 


LIFE  INSURANCE 

See  Iksubance,  vol.  14,  p.  823. 


LIFE  TABLES 

See  Mortality  Tables. 


LIGHT  AND  AIR 

See  Adjoining  Landowners,  vol.  1,  p.  397. 
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LIMITATION  OF  ACTIONS 

I.  Intkoductory 

II.  Validity  AND  Constitutionality  of  Statutes 

III.  Construction  and  Applicability  of  Limitation  Laws 

IV.  Period  of  Limitation 
V.  Actions  at  Law 

VI.  Proceedings  in  Equity 
VII.  Defenses,  Set-offs  Am>  Counterclaims 
VIII.  When  Period  Commences  Generally 

IX.  Applicability  of  Rules  as  to  When  Period  Commbnoss 
X.  Commencement  of  Proceedings 

XI.  Suspension  or  Interruption  of  Statute 
XII.  Waiver  and  Estoppel  Generally 

XIII.  Acknowledgment  and  New  Promise 

XIV.  Part  Payment 

XV.  Operation  and  Effect 
XVI.  Persons  to  Whom  Available 
XVII.  Persons  against  Whom  Available 
XVIII.  Pleading  and  Practice 
XIX.  Evidence 


I.  Introductory 

1.  Scope  of  Article 

2.  Historical 

3.  Character  and  Object  of  Statute 

4.  Extinguishment  of  Remedy  and  Not  Right 

5.  Character  of  Defense 

6.  Nature  of  Right  to  Assert -Defense 

n.  Validity  and  Constitutionality  of  Statutes 

Validity  op  Limitation  Laws  Generally 

7.  Power  of  Sovereignty  to  Establish  Limitations 
8-  Power  of  State  and  Federal  Governments 
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9.  Reasons  for  Upholding  Validity  of  Statutes 

10.  Characteristics  of  Valid  Statute  of  Limitations 

Legislative  Modification  op  Statutes 

11.  Shortening  Statutory  Period 

12.  Lengthening  Period 

13.  Suspending  Operation  of  Statute 

14.  Repeal  of  Statute 

15.  Vested  Right  of  Defense  When  Bar  Is  Complete 

16.  Bar  of  Statute  as  Affecting  Rights  in  Property 

17.  Bar  as  Affecting  Other  Rights  than  Those  of  Property 

Reasonableness  op  Limitation  Period 

18.  Requirement  that  Period  Be  Reasonable 

19.  Legislative  Determination  of  Question  of  Reasonableness 

20.  Time  from  Which  Period  Is  to  Be  Calculated 

21.  Factors  Controlling  Reasonableness  of  Period 

22.  What  Are  Reasonable  Limitation  Periods 

23.  Reasonableness  of  Period  in  Government  Cases 

Constitutionality  op  Limitation  Laws 

24.  Impairment  of  the  Obligation  of  Contracts 

25.  Requiring  Parties  in  Possession  to  Bring  Suit 

26.  Limitation  Laws  Affecting  Foreign  Judgments 

27.  Miscellaneous  Constitutional  Limitations 

in.  Construction  and  Applicability  of  Limitation  Laws 

Principles  GtovBniNiNG  the  Construction  op  Statutes 

28.  Prospective  or  Restrospective  Application  of  Law 

29.  Adoption  of  Construction  to  Uphold  Validity  of  Statute 

30.  Liberality  of  Interpretation 

31.  Reasonableness  of  Result 

32.  Miscellaneous  Rules  of  Construction 

Exceptions  Implied  Through  Construction  of  Statutb 

33.  General  Principles 

34.  Effect  of  Fraudulent  Concealment 

35.  Exceptions  Due  to  Inability  to  Bring  Suit 

36.  Effect  of  Special  Nature  of  Laws 

37.  Implied  Exceptions  in  Favor  of  Soverei2:n 

38.  Exceptiobs  as  to  Persons  under  Disabilities 

39.  Exceptions  Due  to  Nonresidence 

Construction  op  Particular  Words  and  Phrasbs 

40.  Meaning  of  Phrase  "When  Cause  of  Action  II as  Arisen" 

41.  Construction  of  Limitations  Affect inj?  Nonresidence 

42.  Scope  of  Phrase  "Actions  Not  Otherwise  Provided  for" 
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Conflict  and  Applicability  of  Laws 

43.  Applicability  of  State  Limitation  Statutes  in  Federal  Courts 

44.  State  Laws  in  Federal  Equity  Cases 

45.  Acceptance  by  Federal  Courts  of  Construction  by  State  Courts 

46.  Conclusiveness  of  C<»istru0tion  by  State  Courts  on  Appeal  to  Federal  Coorti 

47.  Enforcement  of  Contractual  Modification  of  limitation  Laws 

48.  Applicability  of  New  and  Repealed  Laws 

CONmJOT  BTFWEEN  LbX  FORI  AND  LbX  Loa  CONTBAOm 

49.  Applicability  of  Lex  Fori  as  to  Limitations 

50.  Exceptions  to  (General  Principles 

5L  Statutory  Modification  of  Common  Law  Rule 

52.  Limitation  Incident  to  Statutory  Action  for  Tort 

53.  Bar  of  Statute  Occurring  during  Period  of  Residence 

54.  Which  Law  Governs  Actions  on  Foreign  Judgments 

55.  Effect  of  Law  of  State  of  Temporary  Intervening  ResideMt 

IV.  Period  of  Limitation 

iUNim  Ml8CBIiLAK]H>I78   ClBODMSTANCBS 

56.  Criminal  Proceedings 

57.  Actions  for  Penalties,  Forfeitures  and  Statutory  liabiMtki 
58..  Disbarment  Proceedings 

59.  Miscellaneous  Periods 

60.  Limitations  in  Cases  Not  Otherwise  Provided  for 

In  Probate  Maotkbs 

61.  Limitations  in  Probate  Courts 

62.  Suits  for  Legacies 

63.  Legacies  Charged  on  Devises 

Limitations  as  to  Trusts 

64.  Express  Trusts 

05.  Effect  of  Repudiation  of  Trust  Relationship 
G6.  Limitations  as  to  Implied  Trusts 

V.  Actions  at  Law 

Proceedings  Affeotino  Rhal 

67.  In  General 

68.  Trespass  and  Case  as  to  Real  Property 

69.  Actions  for  Rent 

70.  Partition  and  Dower 

71.  Actions  to  Quiet  Title 

72.  Actions  for  Nuisances 

73.  Probate  Sales 

74.  Execution  Sales 
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Actions  as  to  Mortgages 


75.  In  Qeneral 

76.  Effect  of  Statutes 


Actions  and  Writs  Basbd  on  JuDGiOBiras 

77.  Actions  on  Judgm^its 

78.  limitation  as  to  Writs  of  Execution 

79.  Presumption  of  Extinguishment  of  Judgments 

80.  Actions  on  Foreign  Judgments 

Actions  on  Contraois 

81.  Contracts  in  Writing  Generally 

82.  Contracts  Not  in  Writing 

83.  Sealed  Instruments 

84.  Covenants  in  Deeds 

85.  Actions  on  Notes  Generally 

86.  Notes  Due  on  Demand 

87.  Checks 

88.  Receipts  and  Deposits 

89.  Interest  Coupons 

90.  Obligation  Created  by  Aooepting  Legacy  or  Deed  P<H 

91.  Actions  on  Accounts 

92.  Effect  of  Statutes  in  Suits  on  Accounts 

93.  Actions  on  Implied  Obligations 

I  MlSCBLIiANEOUS  ACTIONS  AT  LAW 

94.  Mandamus  and  Quo  Warranto  Proceedings 

95.  Actions  as  to  Personal  Property 

96.  Limitations  in  Suits  for  Torts 

97.  Actions  for  Slander  and  Malicious  Prosecution 

98.  Actions  at  Law  for  Fraud 

VI.  Proceedings  in  Equity 

Effbot  of  Statutes  of  Limitation  in  Equity 

•  > 

99.  In  General 

100.  Concurrent  Jurisdiction  at  Law  and  in  Equity 

101.  Chancery  Acting  in  Analogy  to  Statute 

102.  Analogous  Application  of  Exceptions  in  Limitation  Statutes 

103.  Injunctions  to  Prevent  Enforcement  of  Statutes  of  limitation 

:    B^mTABLB  Resliof  against  Fraud    . 

104.  Li  General 

105.  Duty  of  Discovery  of  Fraud 

106.  Avoidance  of  Fraudulent  Conveyances 

Miscellaneous  Equitablb  Procksdikos 

107.  Bills  of  Review 

108.  Proceedings  for  Specific  Performance 
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109.  Suits  Affecting  Real  Estate 

110.  Continuing  Trespasses  and  Nuisances 
IIL  Accounting  in  Equity 

Vn«  Defenses,  Set-offs  and  Coonterelaiiiis 

112.  Effect  of  Statutes  of  Limitations  on  Defenses 

113.  Effect  on  Set^fb  and  Counterclaims 

114.  Applications  of  Principles 

115.  View  that  Statutes  Do  Not  Apply  to  Counterclaims 

VUL  When  Period  Commences  Generally 

In  Oknsral 

116.  Rule  Stated 

117.  Application  of  Rule  in  Particular  Instances 

118.  Necessity  of  Person  Capable  of  Suing  or  Being  Sued 

119.  Time  Reckoned  from  Day  or  Date 

120.  Computing  Time  from  an  Act  or  Event 

121.  Conditions  Precedent  to  Accrual  of  Right 

122.  Necessity  of  Demand 

123.  Equitable  Suits  Generally 

124.  Mistake 

GoNTBAOTS  nr  Gbnsbal 

125.  General  Rule 

126.  Application  of  Rules  in  Particular  Cases 

127.  Promises  to  Pay  ''When  Able"  and  the  Like 

128.  Payment  Provided  Out  of  Particular  Fund 

TOBTB 

129.  General  Principles 

130.  Negligence  Actions 

131.  Trover  and  Conversion 

DL  Applicability  of  Rules  as  to  When  Period  Commencei 

Attobnbtb  at  Law 

132.  Neglect  or  Misconduct  in  Performance  of  Duty 

133.  Actions  for  Services  Rendered 

134.  Recovery  of  Money  Collected 

Bills  and  Notes 

135.  In  General 

136.  Paper  Payable  on  Demand 

137.  Instrument  Payable  Specified  Time  after  Demand 

138.  Notes  Payable  on  Contingency 

139.  Effect  of  Acceleration  Provision  in  Obligation 

140.  Bank  Notes 

141.  Bonds,  Warrants  and  Coupons 
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142.  Checks 

143.  Indorsera 

144.  Certificates  of  Deposit 


Corporate  Matters 


145.  Liability  of  Directors  or  Officers  of  Corporation 

146.  Stockholders'  Liability  in  General 

147.  Unpaid  Stock  Subscription 

148.  Call  by  Court  for  Unpaid  Stock  Subscriptions 

149.  Dividends 

Indemnity  Contraops 

150.  Bonds  and  Indemnity  Contracts 

151.  Executor's,  Administrator's  and  Guardian's  Bond 

152.  Between  Principal  and  Surety  or  Cosureties 

153.  Guaranty 

Injuries  to  Real  Property 

154.  G^eral  Principles 

155.  Nuisances 

156.  Permanent  Immediate  Injury  from  Overflow  of  Land 

157.  Injury  &om  Overflow  Arising  after  Erection  of  Stroctnt 

158.  Successive  Injuries  from  Overflowing 

159.  Mining  Operations 


MORTGAOBB 


160.  In  General 

16L  Elffeet  of  Aeeeleration  Clause 


Trusts 


162.  In  General 
1^.  Express  Trusts 


Work,  Labor  and  Ssrvmib 

.164.  In  General 

165.  Compensation  to  Be  Made  on  Happening  of  Contingeoey 

Other  Particular  Relations  and  Matters 

166.  Agents,  Brokers  and  Factors 

167.  Bailments 

168.  Bank  Deposits 

169.  Judgments 

170.  Malicious  Prosecution;  False  Imprisonment 

171.  Mutual  Accounts  • 

172.  Partnership  Matters  • 

173.  Public  Onieers 

174.  Seduction 

175.  Tenants  in  Common 
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X.  Commencement  of  Proceedingg 

In  G£N£&Ui 

176.  G^ieral  Principles 

177.  Service  of  Process 

178.  Dismissal,  Discontinnanee  and  Nonsuit 

AmUNDMSNTS  of  PLBADOraS 

179.  In  General 

180.  Amendments  Relating  Back 

181.  Introdaetion  of  New  Cause  of  Action 

182.  Application  of  General  Rules 

183.  Supplying  Omissions  in  Original  Pleading 

184.  Negligence  Actions 

185.  Amendments  Amplifying  Original  Pleadings 


Adding  or  Changing  Partiw 


186.  Plaintiffs 

187.  Defendants 


XI.  Suspension  or  Interruption  of  Statott 

In  General 

188.  General  Rule 

189.  Exceptions  Generally 

190.  Power  of  Court  Generally  to  Create  Exceptions 

191.  Exceptions  Created  by  Courts 

192.  Tacking  Successive  Disabilities 

193.  Ignorance  of  Rights 

194.  lights  Derived  by  Subrogation 

Beyond  the  Ssab 

195.  English  Statutes 

196.  Construction  of  Phrase  in  United  States 

Absence  from  Staib 

197.  In  General 

198.  Word  "Residence"  Construed 

199.  "Absent  from''  or  "Out  of  State"  Includes  Nonrerident  Debtor 

200.  Construction  of  Particular  Exceptions 

201.  Debtor  Absconding  and  Concealing  Himself 

202.  Occasional  Absences  from  State 

203.  Nature  of  Return 

204.  Temporary  or  Occasional  Returns  to  State 

205.  Running  of  Period  after  Return 

206.  Judgment  Debtors 

207.  Mortgagors 
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Coverture 

208.  General  Principles 

209.  Running  of  Statute 
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I.  Introdi'ctory 

1.  Scope  of  Article. — ^Limitation  of  actions,  for  the  purposes  of 
this  article,  has  reference  to  periods  of  time  designated  by  statute 
within  which  actions  or  proceedings  in  law  or  equity  must  be  brouglit. 
The  treatment  of  the  subject  within  these  lines  will,  as  is  indicated 
by  the  foregoing  analysis,  be  confined  to  a  consideration  of  the  gen- 
eral principles  and  rules  relating  to  the  construction,  operation  and 
eflfect  of  such  statutes  and  their  application  in  particular  instances. 
Some  matters  closely  allied  to  the  subject  under  consideration  have 
been  given  adequate  treatment  under  other  appropriate  titles.  Within 
this  latter  classification  may  be  found  the  consideration  of  questions 
involving  right  or  title  by  prescription  in  or  to  property,^  the  equi- 
table doctrine  of  laches,*  and  the  time  prescribed  for  commencing 
criminal  prosecutions,*  suing  out  writs  of  error  and  appeals,*  the 
enforcement  of  particular  statutory  rights  and  remedies,^  and  various 
proceedings  the  limitation  in  which  may  be  treated  more  appropri- 
ately in  connection  with  the  particular  subject.' 

2.  HistoricaL — ^Although  it  is  said  that  by  the  common  law  there 
was  no  limitation  of  actions,^  nevertheless  pleas  of  limitation  were 
allowed  long  before  there  was  any  statute  on  the  subject.  The 
courts  applied  them  upon  the  theory  of  a  fiction  to  the  effect  that 
after  a  long  lapse  of  time,  during  which  the  claimant  made  no 
assertion  of  his  rights,  in  a  personal  demand,  a  presumption  was 
raised  that  the  obligation  had  been  paid  or  discharged,  and  in  the 
case  of  real  estate  that  a  conveyance  had  been  executed  but  lost. 
The  fiction  was  justified  in  the  reasoning  of  the  courts  by  the  evident 
justness  of  its  effect.®  The  first  attempt  at  a  system  of  limitation 
enactments  was  made  by  the  statute  of  32  Henry  VIII,  which  was 
confined  to  suita  concerning  and  growing  out  of  land,  and  did  not 
extend  to  personal  actions.*  This  act  was  superseded  by  21  James 
I.,  c.  16,  which  is  the  one  generally  referred  to  and  principally  forms 
the  basis  of  state  legislation.  This  statute  extended  the  limitation  to 
personal  as  well  as  real  actions,  and  shortened  the  time  within  which 

1.  See  Adverse  Posssssiok,  vol.  1,    (S.  C.)  498,  10  Am.  Dec.  623;  Smith 
p.  682.  V.  Mitchell,  Rice  L.   (S.  C.)   316,  33 

2.  See  EQtnTT,  vol.  10,  p.  395  et  seq.   Am.  Dec.  119 ;  Cowhick  v.  Shingle,  5 
8.  See  Criminal  Law,  vol.  8,  p.  132  Wyo.  87,  37  Pac.  689,  63  A.  S.  R.  17 

et  seq.  and  note,  25  L.R.A.  608. 

4.  See  Afpsal  and  Error,  vol.  2,  p.  8.  Union    Cent.    Life    Ins.    Co.    v. 
104  et  seq.  Spinks,'  119  Ky.  261,  83  S.  W.  615, 

5.  See,  for  instance,  Death,  vol.  8,  84  S.  W.  1160,  7  Ann.  Cas.  913,  69 
p.  801  et  seq.  L.R.A.  264. 

6.  See  Divorce  and  Separation,  vol.  9.  Wood  v.  Carpenter,  101 U.  S.  135, 
9,   p.    378;    Mandamus;    Quo   War-  25  U.  S.  (L.  ed.)  807. 

BANTO;   aad  other  specific  titles.  Note:  36  Am.  Dec.  68. 

7.  Rohson  v.  Wall,  2  Nott  &  McC. 
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suits  must  be  brought.^®  From  the  latter  statute  the  limitation  laws 
in  most  of  the  states  of  the  Union  have  been  modeled.  The  books 
indicate  that  the  innovation  on  common  law  methods  was  not  at 
first  received  favorably  by  the  courts,  the  view  being  taken  that  it 
merely  deprived  the  possessor  of  a  right  to  the  use  of  judicial  machin- 
ery to  enforce  it,  leaving  the  right  itself  otherwise  unimpaired,  with 
such  a  moral  obligation  on  the  part  of  the  person  adversely  interested 
to  recognize  it  that  it  was  dishonorable,  in  a  sense,  to  insist  on  the 
statutory  defense  thereto.  That  idea  was  transplanted  to  this  country 
as  part  of  the  common  law.  In  time,  however,  the  legislative  policy 
came  to  be  recognized  as  controlling,  and  the  duty  of  the  courts 
to  give  effect  thereto  to  be  fully  recognized.** 

3.  Character  and  Object  of  Statute. — ^The  views  of  the  courts  as 
to  the  character  of  statutes  of  limitation  have  varied  considerably. 
Originally  such  a  statute  was  regarded  as  one  of  repose  and  not  one 
of  presumption.  Subsequently  the  tendency  of  judicial  opinions  was 
that  the  statute  was  one  of  presumption  rather  than  of  repose.  Follow- 
ing this  the  courts  again  viewed  with  favor  the  doctrine  first  ad- 
vanced,** and  adopted  the  view,  which  prevails  at  the  present  day, 
to  the  effect  that  it  is  a  statute  of  repose,**  the  object  of  which  is 

10.  Wood  V.  Carpenter,  101  U.  S.  Lamb  v.  Powder  River  Line  Stock  Co., 
135,  25  U.  S.   (L.  ed.)   807.  132   Fed.  434,  65  C.  C.  A.  570,  67 

Notes:  36  Am.  Dee.  68;  3  British  L.K.A.  558;  Snodgrass  v.  Decatur 
Rul.  Cas.  741.  Branch  Hank,  25  Ala.  161,  60  Am.  Dec. 

11.  Wood  V.  Carpenter,  101  U.  S.  505;  Nelson  v.  First  Nat.  Bank,  139 
135,  25  U.  S.  (L.  ed.)  807;  Olson  v.  Ala.  578,  36  So.  707,  101  A.  S.  R.  52; 
Dahl,  99  Minn.  433,  109  N.  W.  1001,  McCarthy  v.  White,  21  Cal.  495,  82 
116  A.  S.  R.  435,  9  Ann.  Cas.  232,  8  Am.  Dec.  754;  McCormick  v.  Brown, 
L.R.A.(N.S.)  444;  Johnson  v.  Bonne-  36  Cal.  180,  95  Am.  Dec.  170  and  note; 
thea,  3  Hill  L.  (S.  C.)  15,  Rilev  L.  9,  Lilly-Brackett  Co.  v.  Sonnemann,  157 
30  Am.  Dec.  347;  Whereatt  v.  Worth,  Cal.  192,  106  Pac.  715,  21  Ann.  Cas. 
108  Wis.  291,  84  N.  W.  441,  81  A.  S.  1279 ;  Brown  v.  BeU,  46  Colo.  163, 103 
R.  899  and  note.  See  Cowhick  v.  Pae.  380,  133  A.  S.  R.  54  and  note, 
Shingle,  5  Wyo.  87,  37  Pac.  689,  63  23  .  L.R.A.{N.S.)  1096;  Belknap  v. 
A.  S.  R.  17,  25  L.R.A.  608.  Gleason,  11  Conn.  160,  27  Am.  Dec. 

Notes :  95  A.  S.  R.  656 ;  102  A.  S.  721 ;  Norton  v.  Shepard,  48  Conn.  141, 
R.  752.  40  Am.  Rep.  157;  Tate  v.  Clements, 

12.  Anaconda  Min.  Co.  ▼.  Saile,  16  16  Fla.  339,  26  Am.  Rep.  709;  Scho- 
Mont.  8,  39  Pac.  909,  50  A.  S.  R.  472.  field  v.  WooUey,  98  Ga.  548,  25  S.  E. 

13.  Bell  V.  Morrison,  1  Pet.  351,  7  769,  58  A.  S.  R.  315;  Gwinn  v.  Melvin, 
U.  S.  (L.  ed.)  174;  Riddlesbarger  v.  9  Idaho  202,  72  Pac.  961,  108  A,  S.  R. 
Hartford  Fire  Ins.  Co.,  7  Wall.  386,  119,  2  Ann.  Cas.  770;  Dem  v.  Olsen, 
19  U.  S.  (L.  ed.)  257;  Weber  v.  State  18  Idaho  368,  110  Pac.  164,  Ann.  Cas. 
Harbor  Comr's,  18  Wall.  57,  21  U.  S.  191 2 A  1,  L.R.A.1915B  1016;  Harris 
(L.  ed.)  798;  Edwards  v.  Kearzev,  06  v.  Mills,  28  111.  44,  81  Am.  Dec.  259; 
U.  S.  595,  24  U.  S.  (L.  ed.)  793;  Fort  Wheeler  v.  Wheeler,  134  lU.  622,  25 
Scott  V.  Hickman,  112  U.  S.  150,  5  N.  E.  588,  10  L.R.A.  613;  Aucham- 
S.  Ct.  56,  28  U.  S.  (L.  ed.)  63G;  Shep-  pangh  v.  Schmidt,  70  la.  642,  27  N.  W. 
herd  v.  Thompson,  122  U.  S.  231,  7  805,  59  Am.  Rep.  459;  Fitzgerald  v. 
S.  Ct.  1229,  30  U.  S.   (L.  ed.)  1156;    Flanagan,  156  la.  217,  135  N.  W,  738, 


17  R.  C.  L.  LIMITATION  OF  ACTIONS  §  3 

to  suppress  fraudulent  and  stale  claims  from  springing  up  at  great 
distances  of  time,  and  surprising  the  parties  or  their  representatives, 
when  all  the  proper  vouchers  and  evidence  are  lost,  or  the  facts 
have  become  obscure  from  the  lapse  of  time,  or  the  defective  memory 
or  death  or  removal  of  witnesses.^*  Enactments  designated  as  short 
limitation  statutes  have  also  frequently  been  passed,  having  reference 
to  some  particular  actions  or  situations,  as  for  instance  actions  against 
executors  or  administi-ators,  in  which  latter  case  it  is  said  that  the 
purpose  is  to  compel  claimants  promptly  to  seek  enforcement  of  their 
claims  when  rejected  in  order  that  there  may  be  a  speedy  ascertain- 
ment at  least  of  the  liabilities  of  the  deceased.^*  Statutes  of  this  gen- 
eral character  are  said  to  be  vital  to  the  welfare  of  society  and  to  be 
favored  in  the  law.  They  are  found  and  approved  in  all  systems 
of  enlightened  jurisprudence.^*    The  nodschief  which  statutes  of  limi- 

Ann.  Cas.  1914C  1104;  Taylor  v.  Miles,  33  Am,  Dec.  246;  Virginia  Hot  Springs 

5  Kan.  498,  7  Am.  Rep.  558;  Hutchin-  Co.  v.  McCray,  106  Va.  461,  56  S.  E. 
son  V.  Hutchinson,  92  Kan.  518,  141  216, 10  Ann.  Cas.  179, 10  L.R.A.(N.S.) 
Pac.  589,  52  L.R.A.(N.S.)  1165;  Win-  465;  Bettman  v.  Cowley,  19  Wash.  207, 
Chester,  etc.,  Turnpike  Co.  v.  Wickliffe,  53  Pac.  53,  40  L.R.A.  815. 

100  Ky.  531,  38  S.  W.  866,  66  A.  S.  R.  Notes:  39  A.  S.  R.  739;  65  A.  S.  R. 
356;  Whitaker  v.  Rice,  9  Minn.  13,  86  690;  101  A.  S.  R.  145;  102  A.  S.  R. 
Am.  Dec.  78;  Willoughby  v.  Irish,  35  757;  3  L.R.A.(N.S.)  260;  29  L.R.A. 
Minn.  63,  27  N.  W.  379,  59  Am.  Rep.    (N.S.)  346. 

297;  Brown  v.  Piiikerton,  95  Minn.  14.  Bailey  v.  Glover,  21  Wall.  342, 
153,  103  N.  W.  897,  111  A.  S.  R.  448;  22  U.  S.  (L.  ed.)  636;  Anaconda  Min. 
Carson  v.  Hunter,  46  JMo.  467,  2  Am.  Co.  v.  Saile,  16  Mont.  8,  39  Pac.  909, 
Rep.  529 ;  Schaeffer  V.  Miller,  41  Mont.  50  A.  S.  R.  472;  McMullen  v.  Win- 
417,  109  Pac.  970,  137  A.  S.  R.  746;  field  Bldg.,  etc.,  Assn.,  64  Kan.  298,  67 
Mayberry  v.  Willoughbv,  5  Neb.  368,  Pac.  892,  91  A.  S.  R.  236  and  note, 
25  Am.  Rep.  491;  Newhall  v.  Field,  13  56  L.R.A.  924;  Adams  v.  Coon,  36 
N.  M.  82,  79  Pac.  711,  12  Ann.  Cas.  Okla.  644,  129  Pac.  851,  44  L.R.A. 
979;  Van  Keuren  v.  Parmelee,  2  N.  Y.  (N.S.)  264;  Smith  v.  Mitchell,  Rice  L. 
523,  51  Am.  Dec.  322;  Shoemaker  v.  (S.  C.)  316,  33  Am.  Dec.  119. 
Benedict,  11  N.  Y.  176,  62  Am.  Dee.  Note:  95  A.  S.  R.  657. 
95;  Broadfoot  v.  Fayetteville,  124  N.  15.  Van  Ness  v.  Kenyon,  208  N.  Y. 
C.  478,  32  S.  E.  804,  70  A.  S.  R.  610 ;  228,  101  N.  E.  881,  Ann.  Cas.  1914D 
Neilson  v.  Fry,  16  Ohio  St.  552,  91  221.  See  Executors  and  Adminis- 
Am.  Dec.  110;  Adams  v.  Coon,  36  tratoi^js,  vol.  11,  p.  210  et  seq. 
Okla.  644,  129  Pac.  851,  44  L.R.A.  16.  McCluny  v.  Silliman,  3  Pet.  270, 
(N.S.)   C24;  Ekel  v.  Sneirlv,  3  Watts  7  U.  S.  (L.  ed.)  676;  Steams  v.  Page, 

6  S.  (Pa.)  272,  38  Am.  "Dec.  758;  7  How.  819,  12  U.  S.  (L.  ed.)  928; 
Smilie  v.  BLffle,  2  Pa.  St.  52,  44  Am.  Wood  v.  Carpenter,  101  U.  S.  135,  25 
Dec.  156;  Kensington  Bank  v.  Patton,  U.  S.  (L.  ed.)  807;  Union  Cent.  Life 
14  Pa.  St.  479,  63  Am.  Dec.  564;  Fay-  Ins.  Co.  v.  S])inks,  119  Ky,  261,  83 
soux  V.  Prather,  1  Nott  &  McC.  (S.  S.  W.  615,  84  S.  W.  1160,  7  Ann.  Cas. 
C.)  296,  9  Am.  Dec.  691;  Adamson  v.  913,  69  L.R.A.  264;  Wetmore  v. 
Smith,  2  Mill,  Const.  (S.  C.)  269,  12  Crouch,  188  Mo.  647,  87  S.  W.  954, 
Am.  Dec.  665 ;  Amaker  v.  New,  33  S.  3  Ann.  Cas.  94 ;  Mavherry  v.  Willouprh- 
C.  28,  11  S.  E.  386,  8  L.R.A.  687;  by,  5  Neb.  368,  25  Am.  R<?p.  401; 
Sutton  V.  Burruss,  9  Leigh  (Va.)  381,   Amaker  v.  New,  33  S.  C.  28,  11  S.  E. 
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tation  axe  intended  to  remedy  is  the  general  inconvenience  resulting 
from  delay  in  the  assertion  of  a  legal  right  which  it  is  practicable 
to  assert.*^ 

4.  Extinguishment  of  Remedy  and  Not  Right. — ^Although  it  is 
said  that  it  would  seem  more  consistent  with  the  operation  of  the 
statute  as  one  of  repose  to  hold  that  it  not  only  goes  to  the  remedy 
but  takes  away  the  right  itself,  as  otherwise  only  a  partial  repose 
is  effected,**  and  in  some  cases  it  is  stated  that  it  operates  to  extin- 
guish the  right,**  yet  ordinarily  this  declaration  is  not  to  be  con- 
strued as  meaning  that  the  right  is  thus  satisfied,  but  rather  that 
in  a  legal  sense,  so  far  as  there  may  be  a  judicial  enforcement  of 
the  demand,  its  existence  is  at  an  end.*^  A  statute  of  limitations 
strictly  so  called,  excluding  of  course  those  cases  where  a  title  or 
right  may  be  acquired  by  prescription,*  operates  generally  on  the 
remedy  directly  and  does  not  extinguish  the  right.*    The  claim  thus 

386,  8  L.R.A.  687;  Shelby  v.  Shelby,  137;  Wells  v.  Enright,  127  Cal.  669,  60 
Cooke  (Tenn.)  179,  5  Am.  Dec.  686.   Pac.  439,  49  L.R.A.  6^7;  Holmquist  v. 

17.  Lewey  v.  H.  C.  Fricke  Coke  Co.,  Gilbert,  41  Cplo.  U3,  92  Pac.  232,  14 
166  Pa.  St.  536,  31  Atl.  261,  45  A.  L.R.A.(N.S.)  479;  Brown  v.  Bell,  46 
S.  R.  684,  28  L.R.A.  283.  Colo.  163,  103  Pac.  380,  133  A.  S.  R. 

18.  Note:  95  A.  S.  R.  658.  54,  23  L.R.A.(N.S.)  1096;  Lord  v.  Sha- 

19.  Pierce  v.  Seymour,  52  Wis.  272,  ler,  3  Conn.  131,  8  Am.  Dec.  160  and 
9  N.  W.  71,  38  Am.  Rep.  737;  Ein-  note;  Parsons  v.  Utica  Cement  Mfg. 
partner  v.  Illinois  Steel  Co.,  103  Wis.  Co.,  82  Conn.  333,  73  AtL  785,  135 
373,  79  N.  W.  433,  74  A.  S.  R.  871.   A.  S.  R.  278;  Lieberman  v.  Wilming- 

20.  Eingartner  v.  Illinois  Steel  Co.,  ton  First  Nat.  Bank,  2  Penn.  (Del.) 
103  Wis.  373,  79  N.  W.  433,  74  A.  416,  45  Atl.  901,  82  A.  S.  R.  414, 
S.  R.  871.  48  L.R.A.  514;  Morrison  v.  Baltimore, 

1.  lightfoot  V.  Davis,  198  N.  Y.  261,  etc.,  R.  Co.,  40  App.  Cas.  (D.  C.)  391, 
91  N.  E.  582,  139  A.  S.  R.  817,  19  Ann.  Cas.  1914C  1026;  Tate  v.  Clem- 
Ann.  Cas.  747,  29  L.R.A.(N.S.)  119.  ents,  16  Fla.  339,  26  Am.  Rep.  709; 
See  Adverse  Possession,  vol.  1,  p.  West  v.  Theis,  15  Idaho  167,  96  Pac. 
682;  Nuisances;  Property.  932,  128  A.  S.  R.  58, 17  L.R.A.(N.S.) 

2.  Hopkirk  v.  Bell,  3  Cranch  454,  472;  Sterrett  v.  Sweeney,  15  Idaho 
2  U.  S.  (L.  ed.)  497;  Edwards  v.  Kear-  416,  98  Pac.  418,  128  A.  S.  R.  68  and 
zey,  96  U.  S.  595,  24  U.  S.  (L.  ed.)  note,  20  L.R.A.(N.S.)  963;  Dem  v. 
793 ;  Campbell  v.  Holt,  115  U.  S.  620,   Olsen,  18  Idaho  358,  110  Pac.  164, 

6  S.  Ct.  209,  29  U.  S.  (L.  ed.)  483;  Ann.  Cas.  1912 A  1,  L.R.A.1915B 
Campbell  v.  HaveriU,  155  U.  S.  610,  1016;  Taylor  v.  Miles,  5  Kan.  498,  7 
15  S.  Ct.  217,  39  U.  S.  (L.  ed.)  280;  Am.  Rep.  558;  Graves  v.  Graves,  2 
Lamb  v.  Powder  River  Live  Stock  Bibb  (Ky.)  207,  4  Am.  Dec.  697; 
Co.,  132  Fed.  434,  65  C.  C.  A.  570,  Com.  v.  McGowan,  4  Bibb  (Ky.)  62, 
67  L.R.A.  558;  Coleman  v.  Holmes,  44  7  Am.  Dec.  737;  Louisville,  etc.,  R.  Co. 
Ala.  124,  4  Am.  Rep.  121;  Galliher  v.  v.  Whitlow,  105  Ky.  1,  43  S.  W. 
State  Mut.  Life  Ins.  Co.,  150  Ala.  543,  711,  41  L.R.A.  614;  Louisville,  etc., 
43  So.  833,  124  A.  S.  R.  83;  Field  v.  R.  Co.  v.  Smith,  125  Ky.  336,  101 
Dickinson,  3  Ark.  409,  36  Am.  Dec.  S.  W.  317,  128  A.  S.  R.  254;  Lam- 
458;  Wassell  V.  Reardon,  11  Ark.  705,  berton  v.  Grant,  94  Me.  608,  48 
54  Am.  Dec.  245;  McCormick  V.Brown,  Atl.  127,  80  A.  S.  R.  415  and 
36  Cal.  180,  95  Am.  Dec.  170  and  note;  Barney  v.  Smith,  4  Harr.  &  J. 
note;  Spect  v.  Spect,  88  Cal.  437,  26  (Md.)  485,  7  Am.  Dec.  679;  Stewart  v. 
Pac.  203,  22  A.  S.  R.  314,  13  L.R.A.    Oarrett,  65  Md.  392,  5  AtL  324,  57 
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barred  ceases  to  be  a  legal  obligation  and  becomes  a  mere  moral 
one,'  which  the  law  will  nbt  lend  its  aid  to  enforce.*  In  confonnity 
to  this  view  such  a  statute  is  not  regarded  as  pertaining  to  the  essence 
of  a  contract  so  as  to  extinguish  the  agreement."  On  the  contrary, 
it  is  a  defense  in  bar  to  a  recovery  thereon  which  confesses  and  admits 
a  valid  existing  contract,  which  by  lapse  of  time  is  presumed  to  have 
been  satisfied.'  And  in  the  case  of  a  debt  the  statute  does  not,  after 
the  prescribed  period,  have  the  same  effect  as  a  discharge  or  pay- 
ment.   It  runs  only  against  the  remedy,^  by  permitting  the  debtor  to 

Am.  Rep.  333;  Townsend  v.  Tyndale,  Springs  Co.  v,  McCray,  106  Va.  461, 

165  Mass.  293,  165  N.  E.  293,  52  A.  66  S.  E.  216,  10  Ann.  Cas.  179,  10 

S.  R.  513  and  note;  Mulvey  v.  Boston,  L.R.A.(N.S.)  465;  Ralston  v.  Weston, 

197  Mass.  178,  83  N.  E.  402,  14  Ann.  46  W.  Va.  544,  33  S.  E.  326,  76  A. 

Cas.  349;  Willoughby  v.  Irish,  35  Minn.  S.  R.  834;  Brown  v.  Bickwell,  1  Pin. 

63,  27  N.  W.  379,  59  Am.  Rep.  297;  (Wis.)  226,  39  Am.  Dec.  299;  Pritch- 

Davis  v.  Mmor,  1  How.  (Miss.)  183,  ard  v.  Howell,  1  Wis.  131,  60  Am.  Dec. 

28  Am.  Dec.  325;  Briscoe  v.  Anketell,  363;  Relyea  v.  Tomahawk  Paper,  etc., 

28  Miss.  361,  61  Am.  Dec.  553;  May-  Co.,  102  Wis.  301,  78  N.  W.  412,  72 

berry  v.  Willoughby,  5  Neb.  368,  25  A.  S.  R.  878;  Arp  v.  Allis-Chalmers 

Am.  Rep.  491;  Ludlow  v.  Van  Camp,  Co.,  130  Wis.  454,  110  N.  W.  386,  118 

7  N.  J.  L.  113,  11  Am.  Dec.  529  and  A.  S.  R.  1036,  8  L.R.A.(N.S.)   997; 

note;  Newhall  v.  Field,  13  N.  M.  82,  Union  Stockyards  Nat.  Bank  v.  Maika, 

79  Pac.  711,  12  Ann.  Cas.  979;  De-  16  Wyo.  141,  92  Pac.  619,  125  A.  S. 

couche  V.  Savetier,  3  Johns.  Ch.   (N.  R.  1032  and  note,  14  Ann.  Cas.  977. 

Y.)  190,  8  Am.  Dec.  478;  Hubert  v.  Notes:  101  A.  S.  R.  145;  128  A. 

Clark,  128  N.  Y.  295,  28  N.  E.  638,  S.  R.  75;  1  L,R.A.(N.S.)  901;  16  Eng. 

14  L.R. A.  59 ;  Meigs  v.  Roberts,  162  Rul.  Cas.  297. 

N.  Y.  371,  56  N.  E.  838,  76  A.  S.  R.  3.  Kyle  v.  Wells,  17  Pa.  St.  286,  55 

322;  House  v.  Carr,  185  N.  Y.  453,  Am.  Dec.  555. 

78  N.  E.  171,  113  A.  S.  R.  936,  7  Note:  61  Am.  Dec.  557. 

Ann.  Cas.  185,  6  L.R.A.(N.S.)   510;  4.  Ludlow  v.  Van  Camp,  7  N.  J.  L. 

Lightf oot  V.  Davis,  198  N.  Y.  261,  91  113,  11  Am.  Dec.  529 ;  Johnson  v.  Al- 

N.  E.  582,  139  A.  S.  R.  817,  19  Ann.  bany,  etc.,  R.  Co.,  54  N.  Y.  416,  13 

Cas.  747,  29  L.R.A.(N.S.)  119;  Simon-  Am.  Rep.  607. 

ton  V.  Clark,  65  N.  C.  525,  6  Am.  Rep.  .   6.  Graves  v.  Graves,  2  Bibb  (Ky.)   ^ 

752;  Colonial,  etc.,  Mortg.  Co.  v.  North-  207,  4  Am.  Dec.  697;  Briscoe  v.  Anke- 

west  Thresher  Co.,  14  N.  D.  147,  103  tell,  28  Miss.  361,  61  Am.  Dec.  553. 

N.  W.  915, 116  A.  S.  R.  642, 8  Ann.  Cas.  6.  WasseU  v.  Reardon,  11  Ark.  705, 

1160,  70. L.R.A.  814;  Kerperv.  Wood,  54   Am.    Dec.    245;    Ludlow   v.   .Van 

48  Ohio  613,  29  N.  E.  501,  15  L.R.A.  Camp,  7  N.  J.  L.  113, 11  Am.  Dec.  529. 

656;   Lew  v.  Cadet,  17   Serg.  &  R.  7.  Sterrett  v.  Sweeney,  15  Idaho  416, 

(Pa.)  126,  17  Am.  Dee.  650;  Robinson  98  Pac.  418, 128  A.  S.  R.  68  and  note, 

V.  Pittsburgh,  etc.,  R.  Co.,  32  Pa.  St.  20  L.R.A.(N.S.)  963;  Com.  v.  McGow- 

334,  72  Am.  Dec.  792  and  note;  Hart-  an,  4  Bibb  (Ky.)  62,  7  Am.  Dec  737; 

ranft's  Estate,  153  Pa.  St.  530.  2fi  Atl.  Ludlow  v.  Van  Camp,  7  N.  J.  L.  113, 

104,  34  A.  S.  R.  717;  Smith  v.  Mitchell,  11  Am.  Dec.  529;  Colton  v.  Depew,  60 

Rice  L.  (S.  C.)  316,  33  Am.  Dec.  119;  N.  J.  Eq.  454,  46  Atl.  728,  83  A.  S. 

Jackson  v.  Plvler,  38  S.  C.  496,  17  S.  R.  650  and  note;  Johnson  v.  Albany, 

E.  255,  37  A.'  S.  R.  782;  Connecticut  etc.,  R.  Co.,  54  N.  Y.  416, 13  Am.  Rep. 

Mut.  Life  Ins.  Co.  v.  Dnnscome,  108  607;  Hulbert  v.  Clark,  128  N.  Y.  295, 

Tenn.  724,  69  S.  W.  345,  91  A.  S.  R.  28  N.  E.  638,  14  L.R.A.  59;  Lightf  oot 

769,    58    L.R.A.    694;    Virginia    Hot  v.  Davis,  198  N.  Y.  261,  91  N.  E.  582, 
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say  that  the  obligation  is  stale  and  for  that  reason  should  not  bo 
enforced.® 

5.  Character  of  Defense. — In  some  jurisdictions  the  defense  afforded 
by  the  statute  has  not  been  treated  with  the  same  favor  as  ordinary 
defenses  on  the  theory  that  there  is  an  element  of  dishonor  involved 
in  the  assertion  of  it,  and  some  discretion  is  allowed  the  court  in 
connection  with  the  right  to  assert  it  under  certain  circumstances.* 
As  a  general  rule,  however,  statutes  of  limitation  are  now  considered 
as  wise  and  beneficent  in  their  purpose  and  tendency,*^  and  as  fur- 
nishing a  defense  as  meritorious  as  any  other,^^  and  one  to  which 
all  men  are  entitled  as  a  right>*    They  should  receive,  if  not  a  lib- 

139  A.  S.  K.  817,  19  Ann.  Cas.  747,  Whittaker  v.  Rice,  9  Minn.  13,  86  Am. 

29  L.R.A.(N.S.)  119;  Menzel  v.  Hin-  Dec.  78;  Anaconda  Min.  Co.  v.  Saile, 

ton,  132  N.  C.  660,  44  S.  E.  385,  95  16  Mont.  8,  39  Pac.  909,  50  A.  S.  R. 

A.  S.  R.  647  and  note;  Robinson  v.  472;  May  berry  v.  Willoughby,  5  Neb. 

Pittsburgh,  etc.,  R.   Co.,  32   Pa.   St.  368,  26  Am.  Rep.  491;  Demarest  v. 

334,  72  Am.  Dec.  792  and  note;  Pitts-  Wyiikoop,  3  Johns.  Ch.  (N.  Y.)  129, 

burgh,  etc.,  R.  Co.  v.  Byers,  32  Pa.  8  Am.  Dec.  467;  Van  Keuren  v.  Par- 

St.  22,  72  Am.  Dec.  770;   Smith  v.  melee,  2  N.  Y.  523,  51  Am.  Dec.  322; 

Mitchell,  Rice  L.  (S.  C.)  316,  33  Am.  Gilmore  v.  Ham,  142  N.  Y.  1,  36  N. 

Dec.  119;  Amaker  v.  New,  33  S.  C.  E.  826,  40  A.   S.  R.  554  and  note; 

28,  11  S.  E.  386,  8  L.R.A.  687.  Robson  v.  WaU,  2  Nott  &  McC.  (S.  C.) 

Note :  39  A.  S.  R.  739.  498,  10  Am.  Dec.  623 ;  Coles  v.  Kelsey, 

8.  Sterrett  v.  Sweeney,  16  Idaho  416,  2  Tex.  541,  47  Am.  Dec.  661. 
98  Pac.  418,  128  A.  S.  R.  68  and  note,       Note :  95  A.  S.  R.  657. 

20  L.R.A.(N.S.)  963;  Newhall  v.  Field,  11.  McCluny  v.  Silliman,  3  Pet.  270, 

13  N.  M.  82,  79  Pac  711, 12  Ann.  Cas.  7  U.  S.  (L.  ed.)  676;  Dupree  v.  Mim- 

979.  sur,  214  U.  S.  161,  29  S.  Ct.  548,  53 

9.  Van  Keuren  v.  Parmelee,  2  N.  Y.  U.  S.  (L.  ed.)  950;  Lowther  v.  Chap- 
523,  51  Am.  Dec.  322;  Shoemaker  v.  pell,  8  Ala.  353,  42  Am.  Dec.  364; 
Benedict,  11  N.  Y.  176,  62  Am.  Dec.  Nelson  v.  Montgomery  First  Nat.  Bank, 
95;  Levy  v.  Cadet,  17  Serg.  &  R.  139  Ala.  578,  36  So.  707,  101  A.  S. 
(Pa.)  126,  17  Am.  Dec.  650;  Faysoux  R.  52;  lilly-Brackett  Co.  v.  Sonne- 
V.  Prather,  1  Nott  &  McC.  (S.  C.)  mann,  157  Cal.  192,  106  Pa^.  715, 
296,  9  Am.  Dec.  691;  Whereatt  v.  21  Ann.  Cas.  1279  and  note;  Anaconda 
North,  108  Wis.  291,  84  N.  W.  441,  Min.  Co.  v.  Saile,  3  6  Mont.  8,  39  Pac. 
81  A.  S.  R.  899.     See  supra,  par.  2.  909,  50  A.  S.  R.  472;  Wheeler  v.  Cas- 

10.  BeU  V.  Morrison,  1  Pet.  351,  tor,  11  N.  D.  347,  92  N.  W.  381,  61 
7  U.  S.  (L.  ed.)  174;  Coleman  v,  L.R.A.  746  andnote;  Shock  v.  McChes- 
Holmes,  44  Ala.  124,  4  Am.  Rep.  121;  ney,  4  Yeates  (Pa.)  507,  2  Am.  Dec. 
Lilly-Brackett  Co.  v.  Sonnemann,  157  41*5;  Ekel  v.  Snevily,  3  Watts  &  S. 
Cal.  192,  106  Pac.  715,  21  Ann.  Cas.  (Pa.)  272,  38  Am.  Dec.  768;  Faysoux 
1279  and  note;  Martin  v.  Broach,  6  v.  Prather,  1  Nott  &  McC.  (S.  C.) 
Ga.  21,  50  Am.  Dec.  306;  Bell  v.  Row-  206,  9  Am.  Dec.  691;  Thomas  v.  Price, 
land,  Hardin  (Ky.)  301,  3  Am.  Dec.  33  Wash.  459,  74  Pac.  563,  99  A.  S. 
729:  Union  Cent.  Lil'e  Ins.  Co.  v.  R.  961;  Whereatt  v.  Worth,  108  Wis. 
Spinks,  no  Ky.  201,  83  S.  W.  615,  84  291,  84  N.  W.  441,  81  A.  S.  R.  899 
S.  W.  1160,  7  Ann.  Cas.  913,  69  L.R.A.  and  note. 

264;     First    Massachusetts    Turnpike       Notes:   95  A.  S.  E.  657;  21   Ann. 
Corp.  V.  Field,  3  Mass.  201,  3  Am.  Dec.    Cas.  1282. 

124;  Gillingham  v.  Brown,  178  Mass.        12.  Anaconda  Min.  Co.  v.  Saile,  16 
417,   60   N.  E.  122,  65  L.R.A.   320 ;    Mont.  8,  39  Pac.  909,  50  A.  S.  R.  472. 
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oral,  at  least  a  reasonable,  construction,  in  furtherance  of  their  mani- 
fest object,^*  and  are  entitled  to  the  same  respect  as  other  statutes 
and  ought  not  to  be  explained  away.^"*  Therefore  in  opening  a  default 
against  a  defendant  on  the  ground  of  his  excusable  negligence,  the 
court  commits  no  error  in  refusing  to  impose  any  terms  interfering 
with  his  right  to  interpose  this  defense.** 

6.  Nature  of  Right  to  Assert  Defense. — The  right  of  a  party  after 
the  statute  has  run  to  avail  himself  of  the  defense  it  affords  is  a 
vested  one,**  which  cannot  be  taken  from  him  without  his  consent,*^ 
and  which  is  held  not  to  be  afiFected  by  the  fact  that  he  may  have 
put  it  in  motion  by  his  own  wrong.*®  But  a  plea  of  the  statute 
is  not  compulsory,  being  a  personal  privilege  of  which  a  party  may 
avail  himself  or  not  as  he  pleases.*'  Such  statutes  control  future 
procedure  in  reference  to  previously  existing  causes  of  action,*^  and 
the  law  in  force  at  the  time  the  action  is  brought  determines  the 
right  of  a  party  to  sue.*  Also  the  form  of  action  and  not  the  cause 
thereof  must  determine  whether  it  is  barred  by  the  statute  of  limita- 
tions.* 

II.  Validity  and  Constitutionality  op  Statutes 

Validity  of  Lvmitation  Laws  Generally 

7.  Power  of  Sovereignty  to  Establish  Limitations. — ^It  is  now  well 
understood  that  each  nation  may  organize  its  judicial  tribunals  accord- 
ing to  its  notions  of  policy,  and  may  prescribe  the  time  within  which 
suits  shall  be  litigated  in  its  courts.  Prescription  is  a  thing  of 
policy,  growing  out  of  the  experience  of  its  necetssity;  and  the  time 
after  which  suits  or  actions  shall  be  biured  has  been,  from  remote 

13.  Palmer  v.  Palmer,  36  Mich.  487,  S.  R.  871  and  note;  Whereatt  v.  Worth, 
24  Am.  Rep.  605;  Anaconda  Min.  Co.  108  Wis.  291,  84  N.  W.  441,  81  A. 
V.  Saile,  16  Mont.  8,  39  Pac.  909,  50    S.  R.  899  and  note. 

A.   S.  R.  472.  Note:  95  A.  S.  R.  659. 

14.  Clementson      v.      Williams,      8       See  infra,  par.  15. 

Cranch   72,   3   U.    S.    (L.    ed.)    491;  17.  McCarthy  v.  White,  21  Cal.  495, 

United  States  v.  Wilder,  13  Wall.  254,  82  Am.  Dec.  754. 

20  U.  S.   (L.  ed.)   681;   Shepherd  v.  18.  San  Antonio  Real  Estate,  etc., 

Thompson,   122  U.   S.  231,   7   S.    Ct.  Ass'n  v.  Stewart,  94  Tex.  441,  61  S. 

1229,  30  U.  S.  (L.  ed.)  1156;  Bangs  W.  .S86,  86  A.  S.  R.  8G4. 

V.  Hall,  2  Pick.  (Mass.)  368,  13  Am.  19.  Lee  v.  Feamster,  21  W.  Va.  108, 

Dec.  437;  Levy  v.  Cadet,  17  Sers:.  &  45  Am.  Rep.  649.    See  also  infra,  par. 

R.  (Pa.)  126,  17  Am.  Dec.  650;  Fay-  240. 

soux  V.  Prather,  1  Nott  &  McC.   (S.  20.  iMulvey  v.  Boston,  197  Mass.  178, 

C.)  296,  9  Am.  Dec.  691.  83  N.  E.  402,  14  Ann.  Gas.  349.    See 

15.  Anaconda  Min.  Co.  v.  Saile,  16  infra,  par.  28. 

Mont.  8,  39  Pac.  909,  50  A.  S.  R.  472.        1.  Patterson  v.  Gaines,  6  How.  550, 

16.  Eingartner  v.  Illinois  Steel  Co.,    12  U.  S.   (L.  ed.)   553. 

103  Wis.  373,  79  N.  W.  433.  74  A.       2.  Stringer  v.  Stevens'  Estate,  146 
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antiquity,  fixed  by  every  nation  in  virtue  of  that  sovereignty  by  which 
it  exercises  its  legislation  for  all  persons  and  property  within  its  juris- 
diction. This  is  generally  considered  as  being  the  foundation  of 
the  right  to  pass  statutes  of  prescription  or  limitation.*  But  the  power 
of  a  nation  to  enact  limitation  laws  is  restricted  to  persons  within  its 
jurisdiction.  Where  the  parties  remain  domiciled  within  the  terri- 
torial limit  of  such  juri3diction  during  the  full  period  within  which 
a  statute  of  limitations  runs,  their  rights  are  completely  barred.  But 
where  one  or  more  of  the  parties  change  their  domicil  before  the 
statute  has  fully  run,  such  change  of  residence  may  have  the  eflPect 
of  suspending  the  statute  and  permitting  other  nations  to  treat  the 
rights  as  not  barred  thereby.* 

8.  Power  of  State  and  Federal  Governments. — The  power  of  the 
legislature  of  each  state  to  enact  statutes  of  limitation  '  and  rules  of 
prescription  is  well  recognized  and  unquestioned.*  Statutes  of  this 
cliaracter  are  founded  on  state  policy,'  and  the  legislature  out  of 
consideration  for  the  public  welfare  may  fix  periods  within  which 
actions  shall  be  brought,®  without  making  any  exceptions  whatever.* 
Since  the  United  States  is  immune  from  suit  by  reason  of  the  pro- 
visions of  the  federal  constitution,*^  except  when  it  consents  to  be 
sued,  it  is  competent  for  Congress  to  limit  its  liability  not  only  in 
respect  to  specified  causes  of  action,  but  by  imposing  prescribed 
periods  within  which  suit  must  be  brought  against  the  United  States.** 
Congress,  having  plenary  power  over  the  subject  of  bankruptcy,  may 
likewise  prescribe  such  Umitg^tions  of  time,  binding  both  on  the  state 

Mich.   181,  109   N.   W.   269,   117   A.       7.  Griffin  v.  McKenzie,  7  Ga.  163,  50 

S.  H.  620,  10  Ann.  Gas.  337,  8  L.B.A.  Am.  Dec.  389 ;  Louisville,  etc.,  B.  Co. 

(N.S.)   393.  V.  Burkhart,  154  Ky.  92,  157  S.  W. 

3.  M'Elmoyle  v.  Cohen,  13  Pet.  312,  18,  46  L.R.A.(N.S.)  687.  For  state- 
10  U.  S.  (L.  ed.)  177;  Metcalf  v.  ment  of  reasons  for  limitation  laws, 
Watertown,  153  U.  S.  671,  14  S.  Ct.  see  infra,  par.  9. 

947,  38  U.  S.  (L.  ed.)  861.  8.  Gillillan   v.   Pennsylvania  Union 

4.  Canadian  Pac.  B.  Co.  v.  Johnson,  Canal  Co.,  109  U.  S.  401,  3  S.  Ct.  304, 
61  Fed.  738,  26  U.  S.  App.  85,  9  C.  27  U.  S.  (L.  ed.)  977;  Griffin  v.  Mc- 
C.  A.  587,  25  L.R.A.  470.  Kenzie,  7  Ga.  163,  50  Am.  Dec  389 

5.  Saranac  Land,  etc.,  Co.  v.  New  and  note ;  O'Keef e  v.  Behrens,  73  Kan. 
York  Comptroller,  177  U.  S.  318,  20  469,  85  Pac.  655,  9  Ann.  Cas.  867, 
S.  Ct.  642,  44  U.  S.  (L.  ed.)  786;  8  L.R.A.(N.S.)  354;  Von  Baumbach  v. 
Lawrence  v.  Louisville,  96  Ky.  595,  29  Bade,  9  Wis.  559,  76  Am.  Dec.  283. 
S.  W.  450,  49  A.  S.  B.  309,  27  L.B.A.  9.  Lewis  v.  Pawnee  BilFs  Wild  West 
560;  Soper  v.  Lawrence  Bros.  Co.,  98  Co.,  6  Penn.  (Del.)  316,  66  AtL  471, 
Me.  268,  56  Atl.  908,  99  A.  S.  B.  397;  16  Ann.  Cas.  903. 

Gilbert  v.  Ackemian,  159  N.  Y.  118,  10.  See  United  States. 

53  N.  E.  753,  45'L.B.A.  118;  Adams,  11.  Nichols  v.  United  States,  7  Wall. 

etc.,   Co.  v.  Kenover,  17  N.  D.  302,  122,  19  U.  S.  (L.  ed.)   125;  Finn  v. 

116  N.  W.  98,  16  L.B.A.(N.S.)   68L  United  States,  123  U.  S.  227,  8  S.  Ct. 

6.  Bacon  v.  Howard,  20  How.  22, 15  82^  31  U.  S.  (L.  ed.)  128. 
U.  S.  (L.  ed.)  81L 
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and  federal  courts,  for  the  bringing  of  actions  to  enforce  rights  in 
favor  of  or  against  a  bankrupt  or  his  estate,  as  it  may  deem  proper.*^ 

9.  Reasons  for  Upholding  Validity  of  Statutes.— Statutes  of  lim- 
itation are  treated  as  statutes  of  repose,^'  and  are  considered  neces- 
sary to  the  welfare  of  society.^*  Since  the  lapse  of  time  carries  away 
with  it  the  means  of  proof/^  such  statutes  are  deemed  to  be  in  the 
interest  of  morals,  serving  to  prevent  perjuries,  frauds,  and  mis- 
takes,** and  to  render  people  attentive  to  the  early  adjustment  of 
demands,  and  prevent  the  disturbance  of  settlements  which  have  been 
made  but  of  which  the  proof  may  have  been  lost.*'  They  are  enacted 
on  the  presumption  that,  one  having  a  well  founded  claim  will  not 
delay  enforcing  it  beyond  a  reasonable  time,  if  he  has  the  power  to 
sue.*®  * 

10.  Characteristics  of  Valid  Statute  of  Limitations. — ^It  is  not  nec- 
essarily true  that  every  law  which  may  be  called  a  statute  of  limita^ 
lion  is  of  that  character.**  Thus  a  law  prohibiting  suit  on  any 
judgment  or  decree  falling  within  the  designated  conditions,  which 
depend,  not  on  the  judgment,  but  on  the  cause  of  action  which  was 
the  foundation  of  the  judgment,  has  been  held  to  be  invalid  aa  not 
properly  constituting  a  statute  of  limitations.*^  A  law  which  relates 
to  the  time  of  commencing  actions  and  which  prescribes  the  effect 
of  absence  from  the  state  with  respect  to  the  time  when  an  action 
may  be  commenced  may  properly  be  treated  as  an  ordinary  statute 
of  limitations  on  the  ground  that  it  prescribes  a  law  of  process,  and 
pertains  solely  to  the  remedy  and  neither  interprets,  qualifies,  nor 
extinguishes  the  right  of  action.*  Even  where  a  statute  in  its  opera- 
tion is  somewhat  different  from  the  operation  of  other  statutes  of 
limitation,  in  that  it  acts  on  the  time  within  which  a  preliminary 
notice  shall  be  served  instead  of  the  time  within  which  the  summons 
shall  be  served,  it  may  amount  to  a  limitation  law  properly  to  be  con- 
sidered as  such.*    The  word  "limitation"  has  been  defined  to  mean  a 

12.  Mitchell  v.  Clark,  110  U.  S.  633,       16.  Bettman  v.   Cowley,  19  Wash. 
4  S.  Ct.  170,  312,  28  U.  S.  (L.  ed.)    207,  53  Pac.  63,  40  L.B.A.  815. 

279 ;  Bowen  v.  Delaware,  etc.,  R.  Co.,  17.  Soper  v.  Lawrence  Bros.  Co.,  98 

153  N.  Y.  476,  47  N.  E.  907,  60  A.  Me.  268,  56  Atl.  908,  99  A.  S.  R.  397. 

S.  R.  667.  18.  Hutchinson    v.    Hutchinson,    92 

13.  See  supra,  par.  3.  Kan.   518,   141   Pac.   589,   52  L.R.A. 

14.  Edwards  v.  Kearzey,  96  U.  S.  (N.S.)  1165. 

595,  24  U.  S.  (L.  ed.)  793;  Lamb  v.  19.  Taylor  v.  Miles,  5  Kan.  498,  7 

Powder  River  Live  Stock  Co.,  132  Fed.  Am.  Rep.  558. 

434,  65  C.  C.  A.  570,  67  L.R.A.  558;  Note:  50  Am.  Dec.  392. 

CKeefe  v.  Behrens,  73  Kan.  469,  85  20.  Christmas   v.    Russell,   5    Wall. 

Pac.  555,  9  Ann.  Cas.  867,  8  L.R.A.  290,  18  U.  S.  (L.  ed.)  475. 

(N.S.)  354.  1.  Lamberton  v.  Grant,  94  Me.  508, 

15.  Edwards  v.  Kearzey,  96  U.  S.  48  Atl.  127,  80  A.  S.  R.  415. 

595,  24  U.  S.  (L.  ed.)  793;  Lamb  v.  2.  Arp  v.  Allis-Chalmers  Co.,  130 
Powder  River  Live  Stock  Co.,  132  Fed.  Wis.  454,  110  N.  W.  386,  118  A.  S. 
434,  65  C.  C.  A.  570,  67  L.R.A.  558.    R.  1036,  8  L.R.A.(N.S.)  997. 
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bar  to  the  remedy  on  the  plaintiff's  cause  of  action  occasioned  by 
the  lapse  of  time  since  the  cause  of  action  arose.'  And  it  has  been 
said  that  a  statute  of  limitation  can  only  be  applied  where  one  person 
has  received  or  suffered  some  injury  from  another  person  either 
in  contract  or  tort,  for  the  remedy  on  a  cause  of  action  cannot  be 
barred  unless  such  cause  of  action  has  in  fact  arisen.* 

Legislative  Modification  of  Statutes 

11.  Shortening  Statutory  Period. — Not  only  may  the  legislature 
as  a  general  rule  establish  a  new  limitation  where  none  existed  before,* 
and  make  it  apply  to  a  cause  of  action  against  which  there  was  no 
such  statute  in  existence  when  it  was  created,®  but  it  may  also  ciiange 
an  existing  statute,'  and  shorten  the  periods  of  limitation,  provided 
a  reasonable  time  is  allowed  for  actions  to  be  brought.® 

12,  Lengthening  Period. — ^The  legislature  also  has  power  to  extend 
the  period  of  an  existing  statute  of  limitations,*  and  lengthen  the 
time  in  which  suit  may  be  brought  in  regard  to  contracts  and  cau.^es 

3.  Christmas  v,  Russell,  5  Wall.  290,  4  S.  Ct.  170,  312,  28  U.  S.  (L.  ed.) 
18  U.  S.  (L.  ed.)  475.  279;  Campbell  v.  Holt,  115  U.  S.  6*20, 

4.  Taylor  v.  Miles,  5  Kan.  498,  7  6  S.  Ct.  209,  29  U.  S.  (L.  ed.)  483; 
Am.  Rep.  558.  Wheeler  v.   Jackson,   137  U.   S.   245, 

5.  Terry  v.  Anderson,  95  U.  S.  628,  11  S.  Ct.  70,  34  U.  S.  (L.  ed.)  639; 
24  U.  S.  (L.  ed.)  365;  United  States  Turner  v.  New  York,  168  U.  S.  90,  18 
Fidelity,  etc.,  Co.  v.  United  States,  209  S.  Ct.  38,  42  U.  S.  (L.  ed.)  392;  Tipton 
U.  S.  306,  28  S.  Ct.  537,  52  U.  S.  v.  Smythe,  78  Ark.  392,  94  S.  W.  678, 
(L.  ed.)  804;  Tipton  v.  Smythe,  78  115  A.  S.  R.  44,  8  Ann.  Cas.  521  and 
Ark.  392,  94  S.  W.  678,  115  A.  S.  R.  note,  7  L.R.A.(N.S.)  714;  Lawrence 
44,  8  Ann.  Cas.  521  dnd  note,  7  L.R.A.  v.  Louisville,  96  Ky.  595,  29  S.  W. 
(N.S.)  714;  Lawrence  v.  Louisville,  450,  49  A.  S.  R.  309,  27  L.R.A.  560; 
96  Ky.  595,  29  S.  W.  450,  49  A.  S.  R.  Tice  v.  Fleming,  173  Mo.  49,  72  S.  W. 
309,  27  L.R.A.  560;  Von  Baumbach  v.  689,  96  A.  S.  R.  479;  Graves  v.  How- 
Bade,  9  Wis.  559,  76  Am.  Dec.  283.  ard,  159  N.  C.  594,  75  S.  E.  998,  Ann. 

Notes;  8  Ann.  Cas.  525;  Ann.  Cas.  Cas.  1914C  565;  Bismarck  Merchants 

1912A  1043.  Nat.  Bank  v.  Braithwaite,  7  N.  D.  358, 

See  supra,  par.  7.  75  N.  W.  244,  66  A.  S.  R.  653;  Bender 

6.  Note :  111  A.  S.  R.  455.  v.  Ciawford,  33  Tex.  745,  7  Am.  Rep. 

7.  Terry  v.  Anderson,  95  U.  S.  628,  270;  Richardson  v.  Cook,  37  Vt.  599, 
24  U.  S.   (L.  ed.)   365^  Hathaway  v.  88  Am.  Dec.  622. 

^forchants*  Loan,  etc.,  Co.,  218  111.  Notes:  50  Am.  Dec.  391;  111  A. 
580,  75  N.  E.  1060,  4  Ann.  Cas.  164;  S.  R.  455;  8  L.R.A.(N.S.)  997;  Ann. 
Perkins  v.  Guy,  55  Miss.  153,  30  Am.  Cas.  1912 A  1043. 
Rop.  510;  Lawton  v.  Waite,  103  Wis.  As  to  the  validity  of  limitation  laws 
244,  79  N.  W.  321,  45  L.R.A.  616.  affcc^ting  rights  which  have  already 
Note :  8  Ann.  Cas.  525.  become  vested  by  the  bar  of  the  exist- 

8.  Koshkononjj  v.  Burton,  101  U.  S.   ing:  statute,  see  infra,  par.   15. 

6()H,  2(3  U.  S.  (L.  ed.)  886;  Gilfillan  v.       As  to  the  reasonableness  of  the  peri- 
Pciiiisvlvania  Union  Cnnal  Co.,  lt)9  U.   od,  see  infra,  par.  18  et  seq. 
S.  401.  3  S.  Ct.  304,  27  U.  S.  (L.  ed.)        9.  Campbell  v.  Holt,  115  U.  S.  620, 
977;  Mitchell  v.  Clark,  110  U.  S.  633,   6  S.  Ct.  209,  29  U.  S.  (L.  ed.)  483; 
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of  action  already  existing.  *•  A  statute  may  extend  the  time  of  limita- 
tion for  the  prosecution  of  an  offense,  and  a  defendant  in  whose  favor 
the  original  time  of  limitation  ha(^not  fully  run  at  the  passage  of  the 
act  may  be  indicted  within  the  newly  established  time,  although  the 
original  time  has  run  at  the  time  of  finding  the  indictment.  ^^ 

13.  Suspending  Operation  of  Statute, — ^Under  the  general  power 
of  a  state  to  enact  and  repeal  statutes  of  limitation  ^*  is  included  the 
power  to  suspend  them  by  general  law,*'  and  such  a  siispension  does 
not  impair  the  obligation  of  contracts,  or  violate  any  other  constitu- 
tional right.**  Although  the  legislature  may,  as  above  indicated, 
suspend  the  statute  of  limitations  generally,  it  seems  that  it  cannot 
do  so  by  a  special  law  for  particular  cases  without  violating  pro- 
visions contained  in  the  state  bill  of  rights.*'  The  legislature  of 
a  state  is  considered  as  having  peculiar  power  to  take  away  from 
a  municipality  the  right  to  plead  the  statutes  of  limitations  where 
the  matter  involved  is  only  of  public  concern,  and  does  not  involve 
any  property  right  of  the  city.** 

14.  Repeal  of  Statute. — ^There  is  no  constitutional  objection  to  the 
repeal  of  a  statute  of  limitation,  with  the  result  that  the  right  to  inter- 
pose the  statute  as  a  defense  to  existing  causes  of  action  is  wholly 
abrogated,*'  before  the  right  of  action  is  wholly  barred ;  *®  but  when 
the  statute  has  once  run,  the  bar  is  absolute  and  the  right  to  sue 
cannot  be  reinstated  by  subsequent  legislation.**  A  state  may  repeal 
an  exception  in  an  existing  statute  of  limitations,  as  for  example, 
one  in  favor  of  persons  beyond  seas,  and  the  repeal  will  not  neces- 

Lawrence  v.  Louisville,  96  Ky.  595,   107  Pac.  827,  27  L.R.A.(N.S.)   1188. 

29  S.  W.  450,  49  A.   S.  R.  309,  27   As  to  the  normal  restriction  on  the 
L.R.A.  560.  alteration  of  statutes  of  limitation  af- 

Notes:   50  Am.  Dec.   891;   8  Ann.  ter  the  rights  have  become  vested,  see 

Cas.  525.  infra,  par.  15. 

10.  Richardson  v.  Cook,  37  Vt.  599,  17.  Campbell  v.  Holt,  115  U.  S. 
88  Am.  Dee.  622.  620,  6  S.  Ct.  209,  29  U.  S.   (L.  ed.) 

11.  Com.  V.  Duffy,  96  Pa.  St.  506,  483;  Bradford  v.  Shine,  13  Fla.  393, 
42  Am.  Rep.  554.  7  Am.  Rep.  239 ;  Bates  v.  Cullum,  177 

12.  As  to  the  power  to  repeal  limita-  Pa.  St.  633,  35  Atl.  861,  55  A.  S.  R. 
tion  laws,  see  infra,  par.  14.  753,  34  L.R.A.  440. 

13.  PearsaU  v.  Kenan,  79  N.  C.  472,  Note :  111  A.  S.  R.  455. 

28  Am.  Rep.  336.  18.  Lawton  v.  Waite,  103  Wis.  244, 

14.  Searlc  v.  Adams,  3  Kan.  515,  89  79  N.  W.  321,  45  L.R.A.  616.  As  to 
Am.  Dec.  598 ;  Wardlaw  v.  Buzzard,  the  right  to  repeal  a  statute  after  rem- 
15  Rich.  L.  (S.  C.)  158,  94  Am.  Dec.  edy  on  a  cause  of  action  has  been 
148;  Yancy  v.  Yancy,  5  Heisk.  (Tenn.)  barred  by  such  statute,  see  infra,  par. 
353,  13  Am.  Rep.  5;  Luter  v.  Hunter,  15. 

30  Tex.  689,  98  Am.  Dec.  494;  Bender  19.  Campbell  v.  Holt,  115  U.  S.  620, 
V.  Crawford,  33  Tex.  745,  7  Am.  Rep.  6  S.  Ct.  209,  29  U.  S.  (L.  ed.)  483. 
270.  Note:  8  L.R.A.(N.S.)   997. 

15.  Holden  v.  James,  11  Mass.  396,  See  also  Constitutional  Law,  voL 
6  Am.  Dec.  174.  6,  p.  318. 

16.  State  V.  Seattle,  57  Wash.  602, 
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sarily  be  unconstitutional  as  applied  to  causes  of  action  previously 
existing.*^  Similarly  it  has  been  held  that  where  the  right  to  dam- 
ages from  the  exercise  of  eminent  domain  has  been  lost  by  neg- 
lect to  observe  a  mere  formality  in  procedure,  a  statute  dispensing 
with  such  formality  is  not  unconstitutional  as  to  those  who  had  a 
good  defense  at  the  time  of  its  pas.sage,  though  its  secondary  and 
incidental  effect  is  to  remove  the  bar  of  the  statute  of  limitations.* 

15,  Vested  Right  of  Defense  When  Bar  Is  Complete. — One  who  has 
become  released  from  a  demand  by  the  operation  of  the  statute  of 
limitations  is  protected  against  its  revival  by  a  change  in  the  limita- 
tion law,*  the  defense  in  such  case  being  considered  a  vested  right 
or  property,'  which  cannot  be  taken  away  by  legislation,*  or  even 
by  the  action  of  a  constitutional  convention,*  attempting  to  revive 
the  cause  of  action  •  either  by  repeal  of  the  statute  '  or  by  affirmative 
act.® 

16.  Bar  of  Statute  as  Affecting  Rights  in  Property. — There  appears 
to  be  no  divergence  of  opinion  as  to  the  full  applicability  of  the 
principle  that  the  legislature  cannot  divest  a  vested  right  to  a  defense 
under  the  statute  of  limitations,*  whether  the  case  involves  the  title 

20.  Frey  v.  Kirk,  4  Gill  &  J.  (Md.)        4.  Girdner    v.    Stephens,    1    Heisk. 

509,  23  Am.  Dec.  581.  (Tenn.)  280,  2  Am.  Rep.  700;  Yancy 

1.  Danforlh  v.  Gorton  Water  Co.,  v.  Yancy,  5  Heisk.  (Tenn.)  353,  13 
178  Mass.  472,  69  N.  E.  1033,  86  A.  Am.  Rep.  5;  Eingartner  v.  Illinois 
S.  R.  495.  Steel  Co.,  103  Wis.  373,  79  N.  W.  433, 

2.  Bradford  v.   Shine,  13  Fla.  393,  74  A.  S.  B.  871. 

7  Am.  Rep.  239:  Board  of  Kdueation  Note:  95  A.  S,  R.  659. 

V.  Blod«:ctt,  155  ill.  441,  40  N.  E.  1025,  5.  Girdner    v.    Stephens,    1    Heist 

46  A.  S.  R.  348,  31  L.R.A.  70;  Attor-  (Tenn.)  280,  2  Am.  Rep.  700;  Yancy 

ney-General  v.  Revere  Copper  Co.,  152  v.   Yancy,  5   Heisk.    (Tenn.)    353,  13 

Mass.  444,  25  N.  E.  605,  9  L.R.A.  510 ;  Am.  Rep.  5. 

Kin<?artner  v.   Illinois   Steel   Co.,  103  Note:  45  L.R. A.  614. 

Wis.  373,  79  N.  W.  433,  74  A.  S.  R.  6.  Board  of  Education  v.  Blodgett, 

871.  155  111.  441,  40  N.  E.  1025,  46  A.  S. 

Note:  16  Am.  Dec.  718.  R.  :J48,  31  L.R.A.  70;  Moore  v.  State, 

8.  Campbell  V.  HolL,  115  U.  S.  620,  6  43  N.  J.  L.  203,  39  Am.  Rep.  558; 

5.  Ct.   209,  29   U.   S.    (L.  ed.)    4S3;  Bradiord  v.  Brooks,  2  Aikens   (Vt.) 
Board  of  Education  v.  Blodgett,  155  284,  16  Am.  Dec.  715. 

111.    441,   40    N.    E.    1025,    4U    A.    S.  Notes:  50  Am.  Dec,  393;  120  A.  S. 

R.   348,   31   L.R.A.    70;    Lawrence   v.  R.  479. 

Louisville,  96  Ky.  595,  29  S.  W.  450,  7.  Moore  v.  State,  43  N.  J.  L.  203, 

49  A.  S.  R.  309  and  note,  27  L.R.A.  39  Am.  Rep.  558;  Eingartner  v.  Illi- 

500;  Adams,  etc.,  Co.  v.  Kctk.act,  17  nois  Steel  Co.,  103  Wis.  373,  79  N.  W. 

N.   D.  302,  16  N.   W.   98,  l(i  L.R.A.  433,  74  A.  S.  R.  871. 

(N.S.)  681;  Eingrartner  V.  Illinois  Steel  Note:  95  A.  S.  R.  659. 

Co.,  103  Wis.  '373,  79  N.  W.  433,  74  8.  Eingartner  v.  Illinois  Steel  Co., 

A.  S.  R.  87L  103  Wis.  373,  79  N.  W.  433,  74  A. 

Note:  95  A.  S.  R.  669.  S.  R.  871. 

See  also  Constitutional  Law,  vol.  Note:  95  A.  S.  R.  659, 

6,  p.  318.  9.  See  supra,  par.  15. 
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to  real  estate  ^^  or  personal  property.^*  Where  a  right  of  action  ta 
recover  property  is  barred  in  favor  of  one  having  possession  thereof 
the  possessor  becomes  the  owner  of  the  property,  with  all  the  incl* 
dents  of  ownership,  and  his  title  cannot  be  impaired  by  subsequent 
legislation.*' 

17.  Bar  as  Affecting  Other  Rights  than  Those  of  Property. — There 
is  a  conflict  of  authority  on  the  question  whether  the  fall  of  the  bar 
against  an  action  not  involving  the  title  to  real  or  personal  property 
vests  a  right  of  immunity  from  liability,  of  which  the  defendant 
cannot  be  deprived  without  his  consent.**  Some  courts  hold  that 
the  rule  applies  to  every  cause  of  action  without  exception.**  Other 
authorities  take  the  view,  however,  that  where  the  demand  is  on 
contract,  or  any  class  of  action  where  the  statute  merely  gives  a 
defense,  and  does  not  vest  property,  there  is  no  vested  right  to  such 
mere  defense,  and  the  legislature  may,  by  repeal  of  the  statute  or 
otherwise,  revive  the  action,  and  deprive  one  of  such  defense.*'  It 
should  be  noted,  however,  that  the  legislature  has  no  power  to  inter- 
fere with  rights  of  action  after  suit  has  been  brought  on  them,** 
and  that  the  authorities  appear  to  agree  that  a  statute  of  limitations 
can,  under  no  circumstances,  operate  retrospectively  to  the  extent  of 
defeating  actions  and  other  proceedings  which  have  been  commenced 
before  its  enactment.*' 

10.  Lawrence  v.  Louisville,  96  Ky.  6  S.  Ct  209,  29  U.  S.  (L.  ed.)  483; 
595,  20  S.  W.  450,  49  A.  S.  R.  309,  Moore  v.  State,  43  N.  J.  L.  203,  39 
27  L.K.A.  560;  Attorney-General  v.  Am.  Rep.  558;  McEldowney  v.  Wyatt, 
Revere  Copper  Co.,  152  Mass.  444,  25  44  W.  Va.  711,  30  S.  E.  239,  45  L.R.A. 
N.  E.  605,  9  L.R. A.  510 ;   Orman  v.  609  and  note. 

Van  Arsdell,  12  N.  M.  344,  78  Pac.  Note:  111  A.  S.  R.  456. 

48,  67  L.R.A.  438;  Haves  v.  Douglas  13.  Notes:  45  L.R.A.  610;  27  L.R.A. 

County,  92  Wis.  429,  65  N.  W.  482,  (N.S.)   1188. 

53  A.  S.  R.  926,  31  L.R.A.  213,  over-  14.  Lawrence  v.  Louisville,  96  Kv. 

ruled  on  another  point  by  Newton  v.  595,  29  S.  W.  450,  49  A.  S.  R.  309 

Superior,  146  Wis.  308, 130  N.  W.  242,  and  note,  27  L.R.A.  560 ;  Rockport  v. 

131  N.  W.  986.  Walden,  54  N.  H.  167,  20  Am.  Rep. 

Notes:  16  Am.  Dec.  718;  27  L.R.A.  131;  Eingartner  v.  Illinois  Steel  Co., 

(N.S.)  1188.  103  Wis.  373,  79  N.  W.  433,  74  A. 

11.  Campbell  v.  Holt,  115  U.  S.  620,  S.  ^.  871. 

6  S.  Ct.  209,  2a  U.  S.  (L.  ed.)  483;  Note:  45  L.R.A.  614. 

State  V.   Seattle,  57  Wash.   602,  107  15.  CampbeU  v.  Holt,  115  U.  S.  620, 

Pac.  827,  27  L.R. A. (N.S.)  1188;  McEl-  6  S.  Ct.  209,  29  U.  S.  (L.  ed.)  483; 

downey  v.  Wyatt,  44  W.  Va.  711,  30  Orman  v.  Van  ArsdeU,  12  N.  M.  344, 

S.  E.  239,  45  L.R.tA..  609  and  note;  78  Pac.  48,  67  L.R.A.  438;  McEldow- 

Eingartner  v.  Illinois  Steel  Co.,  103  ney  v.  Wyatt,  44  W.  Va.  711,  30  S.  E. 

Wis.  373,  79  N.  W.  433,  74  A.  S.  B.  239,  45  L.R.A.  609  and  note. 

871.  16.  Slover  v.  Union  Bank,  115  Tenn. 

Notes:   45  L.R.A.   610;  27  L.R.A.  347,  89  S.  W.  399, 1  L.R.A.(N.S.)  528. 

(N.S.)  1188.  17.  Note:  Ul  A.  S.  R.  46L 

12.  Campbell  ▼.  Holt,  115  U.  S.  620, 
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Reasonableness  of  Limitation  Period 

18.  Requirement  that  Period  Be  Reasonable. — An  existing  right 
of  action  cannot  be  taken  away  by  mere  legislation,  as  by  shortening 
the  period  of  limitation  to  a  time  which  has  already  run,*®  nor  is 
it  competent  to  cut  oflf  the  remedy  entirely,  as  this  would  amount 
to  a  denial  of  justice,**  and  therefore  a  limitation  statute  is  void 
if  the  period  allowed  is  unreasonably  short. *^  But  it  is  entirely 
competent  to  shorten  the  period  if  a  reasonable  time  is  given  for  the 
commencement  of  an  action  before  the  bar  takes  effect.*  The  gen- 
eral rule  may  therefore  be  stated  as  follows :  When  a  new  limitation 
is  made  to  apply  to  existing  rights  or  causes  of  action,  a  reasonable 
time  -must  be  allowed  before  it  takes  effect  in  which  such  rights 
may  be  asserted  or  in  which  suit  may  be  brought  on  such  causes  of 
action.^  Similarly  in  all  cases  in  which  the  period  of  a  statute  of 
limitations  is  shortened  as  to  existing  causes  of  siction  ^  a  reasonable 
time  must  be  left  in  which  such  actions  may  be  commenced.* 

19.  Legislative  Determination  of  Question  of  Reasonableness. — ^As 
already  seen,  the  validity  of  a  statute  shortening  or  imposing  a  new 

18.  Chapman  v.  Douglas  County,  L.R.A.  715;  Bettman  v.  Cowley,  19 
107  U.  S.  348,  2  S.  Ct.  62,  27  U.  S:  Wash.  207,  53  Pac.  53,  40  L.R.A.  815. 
(L.  ed.)  378;  Slover  v.  Union  Bank,       Note:  14  Ann.  Cas.  352. 

115  Tenn.  347,  89  S.  W.  399,  1  L.R.A.  2.  Terry  v.  Anderson,  95  U.  S.  628, 

(N.S.)  528  and  note.  24  U.  S.  (L.  ed.)  365;  Lamb  v.  Powder 

19.  Collier  v.  Smaltz,  149  la.  230,  River  Live  Stock  Co.,  132  Fed.  434, 
128  N.  W.  396,  Ann.  Cas.  1912C  1007.  66  C.  C.  A.  570,  67  L.R.A.  558 ;  Tip- 
Note:  8  Ann.  Cas.  525.  ton  v.  Smythe,  78  Ark.  592,  94  S.  W. 

20.  Edwards  v.  Kearzey,  96  U.  S.  678,  115  A.  S.  R.  44,  8  Ann.  Cas.  521 
595,  24  U.  S.  (L.  ed.)  793;  Lamb  v.  and  note,  7  L.R.A. (N.S.)  714;  Soper 
Powder  River  Live  Stock  Co.,  132  Fed.  v.  Lawrence  Brothers  Co.,  98  Me.  268, 
434,  66  C.  C.  A.  570,  67  L.R.A.  558;  56  Atl.  908,  99  A.  S.  R.  397;  Slover 
Taylor  v.  Miles,  5  Kan.  498,  7  Am.  v.  Union  Bank,  115  Tenn.  347,  89  S. 
Rep.  558;  Osborne  v.  Lindstrom,  9  N.  W.  399,  1  L.R.A. (N.S.)  528  and  note. 
D.  1.  81  N.  W.  72,  81  A.  S.  R.  516,  Notes:  50  Am.  Dec.  392;  111  A. 
46  L.R.A.  715.  As  to  what  are  reason-  S.  R.  457,  458;  4  Ann.  Cas.  166;  8 
able  periods,  see  infra,  par.  22.  Ann.  Cas.  525. 

1.  Christmas  v.  Russell,  5  Wall.  290,       3.  As  to  the  general  right  to  shorten 

18  U.  S.  (L.  ed.)  475;  Terry  v.  Ander-  periods,  see  supra,  par.  11. 
son,  95  U.  S.  628,  24  U.  S.   (L.  ed.)  .     4.  Wheeler  v.   Jackson,   137  U.   S. 

365;  Turner  v.  New  York,  168  UJ  S.  245,  11  S.  Ct.  76,  34  U.  S.  XL,  ed.) 

90, 18  S.  Ct.  38,  42  U.  S.  (L.  ed.)  392;  659;  United  States  Fidelitv,  etc.,  Co. 

Collier  v.  Smaltz,  149  la.  230,  128  N.  v.  United  States,  209  U.  S.  306,  28  S. 

W.  396,  Ann.  Cas.  1912C  1007;  Soper  Ct.  537,  52  U.  S.  (L.  ed.)  804;  Tipton 

V.  Lawrence  Brothers  Co.,  98  Me.  268,  v.  Smythe,  78  Ark.  392,  94  S.  W.  68, 

56  Atl.  908,  99  A.  S.  R.  397;  Mulvey  115  A.  S.  R.  44,  8f  Ann.  Cas.  521  and 

V.  Boston,  197  Mass.  178,  83  N.  E.  note,  7  L.R.A.(N.S.)    714;  Lawrence 

402,  14  Ann.  Cas.  349  and  note ;  Mer-  v.  Louisville,  96  Ky.  595,  29  S.  W.  450, 

chants'   Nat.  Bank  v.  Bndthwaite,  7  49  A.  S.  R.  309  and  note,  27  L.R.A. 

N.  D.  358,  75  N.  W.  244,  66  A.  S.  R.  560;  McKisson  v.  Davenport,  83  Mirh. 

653;  Osborne  v.  Lindstrom,  9  N.  D.  211,  47  N.  W.  100,  10  L.R.A.  507; 

1,  81  N.  W.  72,  81  A.  S.  R.  510,  46  Osborne  v.  Lindstrom,  9  N.  D.  1,  81 
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period  of  limitations  depends  in  large  measure  on  the  question  of  the 
reasonablenass  of  the  period  provided  for  the.  bringing  of  suit.*  Not 
infrequently  in  adopting  new  statutes  of  limitation,  the  legislature 
expressly  provides  for  the  enforcement  of  existing  rights  of  action, 
but  a  provision  of  that  character  is  not  essential,*  provided  the  time 
actually  left  in  which  to  sue  is  not  unreasonable.'  The  legislature  is 
the  primary  judge  as  to  whether  the  time  allowed  by  a  statute  of 
limitations  is  reasonable.®  When  the  legislature  makes  the  time  so 
short  that  the  right  to  sue  is  practically  denied,  courts  will  declare 
such  time  unreasonable,  but  they  cannot  go  further  and  fix  a  differ- 
ent time;  neither  can  they,  if  the  legislature  fails  to. fix  any  time, 
supply  this  legislative  lapse.* 

20.  Time  from  Which  Period  Is  to  Be  Calculated. — In  determin- 
ing the  reasonableness  of  a  limitation  period  as  affecting  existing 
causes  of  action,  only  such  portion  of  the  period  can  be  considered 
as  is  operative  after  the  passage  of  the  act.  In  other  words,  the 
legislature  is  not  authorized  to  moke  a  statute  include  the  time  of 
the  existence  of  the  cause  of  action  prior  to  the  enactment  of  the 
statute  as  an  essential  part  of  the  limitation  period.^^  Where  a  statute 
of  limitations  is  passed  subsequent  to  the  accrual  of  a  cause  of 
action,  if  a  sufficient  and  reasonable  portion  of  the  period  of  limita- 
tion remained  still  unexpired  within  which  a  bill  might  have  been 
tiled  by  the  party  entitled  before  the  expiration  of  the  limitation, 
he  must  file  his  bill  within  the  statutory  time  from  the  accrual  of 
his  right.*^  The  statute  itself  may  directly  operate  on  prior  causes 
of  action,^*  but  the  period  of  time,  on  the  reasonableness  of  which 

N.  W.  72,  81  A.  S.  R.  516,  46  L.R.A.  v.  Boston,  197  Mass.  178,  83  N.  E.  402, 

715;  Adams,  etc.,  Co.  v.  Kenoyer,  17  14  Ann.  Cas.  349  and  note;  McKisson 

N.  D.  302,  116  N.  W.  98,  16  L.R.A.  v.  Davenport,  83  Mich.  211,  47  N.  W. 

'(N.S.)    681;   Bettman  v.   Cowley,   19  100, 10  L.R.A.  507 ;  Graves  v.  Howard, 

Wash.  207,  53  Pac.  53,  40  L.R.A.  815.  159  N.   C.  594,  75   S.   E.  998,  Ann. 

Note:  Ann.  Cas.  1912 A  1043.  Cas.  1914C  565;  Adams,  etc.,  Co.  v. 

5.  See  supra,  par.  18.  Kenoyer,  17  N.  D.  302,  116  N.  W.  98, 

6.  Lamb  v.  Powder  River  Live  Stock  16  L.R.A.  (N.S.)  681. 

Co.,  132  Fed.  434,  66  C.  C.  A.  570,  67  Notes :  111  A.  S;  R.  458 ;  14  Ann. 
L.R.A.  558.  Cas.  352. 

7.  Merchants'  Nat.  Bank  v.  Braith-  9.  Osborne  v.  Lindstrom,  9  N.  D. 
waite,  7  N.  D.  358,  75  N.  W.  244,  66  1,  81  N.  W.  72,  81  A.  S.  R.  516,  46 
A.  S.  R.  653.  L.R.A.  715. 

8.  Terry  v.  Anderson,  95  U.  S.  628,       10.  Tiee  v.  Fleming,  173  Mo.  49,  72 
24  U.  S.  '(L.  ed.)  365;  Wilson  v.  Ise-    S.  W.  689,  96  A.  S.  R.  479. 
minger,  185  U.  S.  55,  22  S.  Ct.  573,       11.  Parker  v.  Kane,  4  Wis.  1,  65 
46    U.    S.    (L.    ed.)    804;    Tipton    v.   Am.  Dec.  283. 

Rmythe,  78  Ark.  392,  94  S.  W,.  678,  12.  Mulvey  v.  Boston,  197  Mass.  178, 
115  A.  S.  R.  44,  8  Ann.  Cas.  521  and  83  N.  E.  402,  14  Ann.  Cas.  349;  Os- 
note,  7  L.R.A, (N.S.)  714;  Soper  v.  borne  v.  Lindstrom,  9  N.  D.  1,  81  N. 
Lawrence  Brothers  Co.,  98  Me.  268,  W.  72,  81  A.  S.  R.  516,  46  L.R.A.  715. 
56  Atl.  908,  99  A.  S.  R.  397;  Mulvey 
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the  validity  of  the  statute  depends,  should  be  computed  from  the  day 
when  the  new  law  is  passed,  and  not  from  the  time  whon  it  takes 
effect.*'  The  period  between  the  time  of  the  passage  of  the  statute 
and  the  date  on  which  it  takes  effect  is  to  bo  considered  in  determin- 
ing; the  reasonableness  of  time  allowed  for  suing  on  existing  causes 
of  action.**  Accordingly  it  has  been  held  that  the  fact  that  the  time 
allowed  under  a  statute  is  the  thirty  days  between  the  passage  of  the 
law  and  the  day  when  it  takes  effect,  instead  of  the  same  length  of 
time  expressly  given  by  the  terms  of  the  act,  was  immaterial.**  It 
hsus  been  said  that  a  statute  of  limitations  with  a  provision  that  it 
shall  not  go  into  effect  until  a  subsequent  date  is,  in  legal  contempla- 
tion, a  statute  which  takes  effect  at  once,  with  a  provision  that  suits. 
may  be  brought  on  existing  causes  of  action  until  a  specified  subse- 
quent date.**  It  should  be  stated,  however,  that  the  authorities  are 
not  uniform  on  the  subject  and  that  there  are  decisions  refusing  to 
consider  any  time  allowed  by  the  statute,  unless  such  time  is  a  part 
of  the  period  subsequent  to  its  taking  effect.*' 

21.  Factors  Controlling  Reasonableness  of  Period. — The  authori- 
ties generally  lay  down  the  rule  that  a  limitation  is  unreasonable 
which  does  not  afford  full  opportunity  to  sue  before  the  bar  takes 
effect,  and  that  this  opportunity  must  be  afforded  in  respect  of  exist- 
ing rights  of  action  after  they  come  within  the  present  or  prospective 
operation  of  the  statute  and  in  respect  of  prospective  rights  after  they 
accrue.*®  This  is  due  to  the  fact  that  limitation  laws  proceed  on 
the  theory  that  the  party  having  had  an  opportunity  to  assert  his 
rights  has  failed  to  do  so  and  therefore  has  forfeited  his  right  to  a 
further  hearing  in  court.**  In  determining  whether  a  reasonable 
time  is  allowed,  the  court  must  consider  the  circumstances  under 
which  the  statute  is  to  apply. *^    As  to  this  no  one  rule  can  be  laid 

13.  Lamb  ▼.  Powder  River  Live  18.  Lamb  v..  Powder  River  live 
Stock  Co.,  132  Fed.  434,  66  C.  C.  A.  Stock  Co.,  132  Fed  434,  65  C.  C.  A. 
570,  67  L.R.A.  558;  Merchants'  Nat.   570,  67  L.R.A.  558. 

Bank  v.  Braithwaite,  7  N.  D.  358,  75       19.  Hayes   v.   Douglas   County,   92 

N.  W.  244,  66  A.  S.  R.  653.  Wis.  429,  65  N.  W.  482,  53  A.  S.  R. 

Note:  1  L.R.A:(N.S.)   529.  926,  31  L.RJi.  213,  overruled  on  an- 

14.  Notes :  111  A.  S.  R.  457 ;  4  Ann.  other  point  by  Newton  v.  Superior, 
Cas.  167;  8  Ann.  Cas.  526.     .  146  Wis.  308,  130  N.  W.  242,  131  N. 

15.  Mulvey  v.  Boston,  197  Mass.  178,  W.  986. 

83  N.  E.  402,  14  Ann.  Cas.  349;  Os-       20.  Lamb    v.    Powder    River    Live 

borne  v.  Lindstrom,  9  N.  D.  1,  81  N.  Stock  Co.,  132  Fed.  434,  65  C.  C.  A. 

W.  72,  81  A.  S,  R.  516,  46  L.R.A.  715.  570,  67  L.R.A.  558;  Tipton  v.  Smvihe, 

16.  Osborne  v.  Lindstrom,  9  N.  D.  78  Ark.  3I)'2,  94  S.  W.  678,  115  A.  S. 
1,  81  N.  W.  72,  81  A.  S.  R.-516,  46  K.  44,  8  Ann.  Cas.  521,  7  L.R.A.(N.S.) 
L.R.A.  715.  711;  Collier  v.  Smaltz,  149  la.  230,  128 

17.  Gilbert  v.  Ackormnn.  150  N.  Y.  N.  W.  '^m^,  Ann.  Cas.  1912C  1007; 
118,  53  N.  E.  753,  45  L.K.A.  118.  Adams,  etc.,  Co.  v.  Kenoyer,  17  N.  D. 

Notes:  111  A.  S.  R.  407;  1  L.R.A.  302,  116  N.  W.  98,  16  L.R.A.(N.S.) 
(N.S.)  529.  h-81. 
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down  for  the  government  of  all  cases  alike.^  Each  limitation  must  be 
separately  judged  in  the  light  of  the  circumstances  surrounding  the 
class  of  cases  to  which  it  applies,  and,  if  the  time  is  reasonable  in 
respect  of  the  class,  it  will  not  be  adjudged  unreasonable  merely 
because  it  is  deemed  to  operate  harshly  in  some  particular  or  excep- 
tional instance.*  In  determining  whether  a  statute  does  or  does  not 
provide  for  a  reasonable  period  before  it  operates  to  bar  causes  of 
action  existing  at  the  time  of  its  passage  the  courts  will  consider  the 
effect  of  the  law  upon  possible  cases  arising  thereunder  and  will 
not  be  governed  in  upholding  its  reasonableness  by  the  fact  that  in 
a  particular  case  the  time  allowed  for  suit  appears  to  be  adequate.' 
22.  What  Are  Reasonable  Limitation  Periods. — No  hard  and  fast 
rule  can  be  laid  down  as  to  what  period  of  time  may  be  considered 
reasonable  within  which  suits  may  be  brought  on  existing  causes  of 
action  when  a  statute  of  limitations  is  enacted  or  the  period  of  an 
existing  statute  shortened.  While  under  certain  circumstances  the 
period  of  three  months  has  been  held  to  be  inadequate,*  under  otlier 
conditions  the  brief  period  of  thirty  days  has  been  upheld  as  reason- 
able.^ The  following  periods  have  been  held  to  be  unreasonably 
short:  three  months  for  suits  on  foreign  judgments;*  an  uncertain 
period  anywhere  from  one  day  to  one  year  for  the  presentation  of 
claims  against  decedents'  estates; '  and  tliree  months  and  twenty-one 
days  for  suits  on  existing  mortgages.^  On  the  other  hand,  a  period  of 
three  months  is  reasonable  when  provided  as  the  time  within  which 
stockholders  may  adopt  or  reject  a  plan  of  reorganization,  since  in 
such  cases  prompt  action  is  desirable.*  The  supreme  court  of  the 
United  States  has  sustained  a  statute  as  reasonable  which  gave  nine 

1.  Lamb  v.  Powder  River  live  Stock       Notes:  111  A.  S.  R.  458;  21  L.R.A. 
Co.,  132  Fed.  434,  65  C.  C.  A.  570,    (N.S.)  157. 

67  L.R. A.  658 ;  Tipton  v.  Smythe,  78  6.  Mulvey  v.  Boston,  197  Mass.  178, 

Ark.  392,  94  S.  W.  678,  115  A.  S.  R.  83  N.  E.  402, 14  Ann.  Cas.  349 ;  Lamb 

44,  8  Ann.  Cas.  521  and  note,  7  L.R.A.  v.  Powder  River  live  Stock  Co.,  132 

(N.S.)  714;  Hayes  v.  Douglas  County,  Fed.  434,  65  C.  C.  A.  570,  67  L.R.A. 

92  Wis.  429,  65  N.  W.  482,  53  A.  S,  558. 

R.  926,  31  L.R.A.  213,  overruled  on  Notes:  111  A.  S.  R.  458;  1  L.R.A. 

another  point  by  Newton  v.  Superior,  (N.S.)  529;  7  L.R.A.(N.S.)  715,  716. 

146  Wis.  308,  130  N.  W.  242,  131  N.  6.  Lamb  v.  Powder  River  Live  Stock 

W.  986.  Co.,  132  Fed.  434,  65  C.  C.  A.  570,  67 

2.  Lamb  v.  Powder  River  Live  Stock  L.R.A.  558. 

Co.,  132  Fed.  434,  65  C.  C.  A.  570,  67       7.  Hathaway    v.    Merchants'    Loan, 
L.R.A.  558.  etc.,  Co.,  218  111.  580,  75  N.  E.  1060, 

3.  Hathaway   v.    Merchants'    Loan,  4  Ann.  Cas.  164. 

etc.,  Co.,  218  111.  580,  75  N.  E.  1060,       8.  Adams,  etc.,  Co.  v.  Kenoyer,  17 
4  Ann.  Cas.  164.  N.  D.  302,  116  N.  W.  98,  16  L.R.A. 

4.  Lamb  v.  Powder  River  Live  Stock    (N.S.)   681. 

Co.,  132  Fed.  434,  65  C.  C.  A.  570,  67       Note :  14  Ann.  Cas.  352. 
L.R.A.  558.  9.  GilfiUan   v.   Pennsylvania  Union 
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mouths  and  seventeen  days  within  which  to  enforce  a  clalxn.^*  And 
a  period  of  thirteen  months  for  the  bringing  of  suits  on  judgments 
has  been  upheld.^^ 

23.  Reasonableness  of  Period  in  Government  Cases. — The  follow- 
ing limitation  periods  have  been  declared  to  be  reasonable :  for  presen- 
tation of  state  bonds  which  have  b^en  overdue  for  eighteen  montlis, 
to  six  months  from  the  time  of  publication  of  notice,  which  provides 
for  publication  of  notice,  regardless  of  whether  the  bondholder  actu- 
ally received  notice  or  had  an  opportunity  to  see  the  advertisement;  ** 
six  months  after  the  passage  of  a  statute,  within  which  actions  for  lands 
sold  for  taxes  may  be  brought ;  *'  and  thirty  days  between  the  time  of 
the  passage  of  the  act  and  the  time  of  its  taking  effect,  in  which  to 
bring  an  action  for  tort  for  personal  injuries  against  counties,  cities  and 
towns.^*  But  a  statute  so  limiting  the  right  to  bring  an  action  to  avoid 
an  assessment  that  it  may  expire  within  forty  days  after  such  assess- 
ment has  been  levied,  and  before  the  property  owner  has  any  actual 
notice  thereof  or  of  the  proceedings  on  which  it  is  based,  has  been 
adjudged  unreasonable  and  void.**  Under  the  federal  statutes,  the 
common  law  right  of  action  to  recover  back  money  illegally  exacted  by 
a  collector  of  customs,  as  duties  on  imported  merchandise,  has  been 
converted  into  a  statutory  liability.  A  provision  to  the  effect  that  a 
claimant  must  present  his  claim  to  the  secretary  of  the  treasury', 
and  that  suit  against  the  collector  is  barred,  unless  brought  within 
ninety  days  after  an  adverse  decision  by  such  secretary,  does  not 
violate  the  constitution  of  the  United  States.** 

Constitutionality  of  Lvniitation  Laws 

24.  Impairment  of  the  Obligation  of  Contracts. — The  several  states 
have  full  power  to  alter  or  amend  laws  providing  the  mode  and 
manner  of  dispensing  justice  in  their  respective  judicial  tribunals 
as  they  may  deem  best  calculated  to  promote  the  ends  of  justice,  pro- 
vided that  in  so  doing  they  do  not  impair  the  obligation  of  contracts," 

Canal  Co.,  109  U.  S.  401,  3  S.  Ct.  304,  West  Co.,  6  Penn.  (Del.)  316,  66  All. 

27  U.  S,  (L.  ed.)  977.  471, 16  Ann.  Cas.  903;  Mnlvey  v.  Bos- 

10.  Terry  v.  Anderson,  95  U.  S.  628,  ton,  197  Mass.  178,  83  N.  E.  402,  14 
24  U.  S.  (L.  ed.)  365;  Mills  v.  Scott,  Ann.  Cas.  349. 

99  U.  S.  25,  25  U.  S.   (L.  ed.)   294.  15.  Hayes  v.   Donglas    Connfy,   92 

11.  Merchants'  Nat.  Bank  v.  Braith-  Wis.  429,  65  N.  W.  482,  53  A.  S.  R. 
waite,  7  N.  D.  358,  75  N.  W.  244,  66  926,  31  L.R.A.  218,  overruled  on  an- 
A.  S.  R.  653.  other  point  by  Newton  v.   Superior, 

12.  Tipton  V.  Smythe,  78  Ark.  392,  146  Wis.  308,  130  N.  W.  242,  131  N. 
94  S.  W.  678,  115  A.  S.  R.  44,  8  Ann.  W.  986. 

Cas.  521,  7  L.R.A.(N.S.)  714.  16.  Amson   v.  Murphy,  109  U.   S. 

13.  Turner  v.  New  York,  168  U.  S.  238,  3  S.  Ct.  184,  27  U.  S.  (L.  ed.) 
90,  18  S.  Ct.  38,  42  U.  S.  (L.  ed.)  392.   920. 

Note:  Ann.  Cas.  1912A  1043.  17.  Terrv  v.  Anderson,  95  U.  S.  628, 

14.  Lewis    V.    Pawnee    Bill's    Wild   24  U.   S.    (L.   ed.)    365;   Gilfillan  v. 
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and  ordinarily  statutes  of  limitation  do  not  have  this  effect  because 
they  act  only  on  the  remedy.^®  Debtors  and  parties  to  contracts  do 
not  have  any  vested  interests  in  particular  limitation  laws  existing  at 
any  special  time.^*  It  has  appropriately  been  said  that  limitation  stat- 
utes are  not  to  be  considered  as  elements  entering  into  contracts  because 
the  parties  do  not  look  forward  to  a  breach  of  their  bargains,  but 
to  the  performance.*^  A  statute  declaring  that  a  period  already  elapsed 
should  bar  an  action  on  a  contract  would  be  an  arbitrary  destruction 
of  contractual  rights,  and  would  be  unconstitutional.^ 

25.  Requiring  Parties  in  Possession  to  Bring  Suit. — ^Although  the 
right  to  commence  and  prosecute  an  action  may  be  lost  by  delay,  it 
is  a  well  established  principle  that  the  right  to  defend  against  a  suit 
for  the  possession  of  property  is  never  outlawed.  It  has  been  appro- 
priately said  that  a  limitation  law  may,  in  a  possessory  action,  deprive 
a  suitor  of  his  sword,  but  of  his  shield  never.*  Hence  a  statute  cannot 
be  sustained  as  one  of  limitations  which  requires  a  party  in  full 
possession  and  enjoyment  of  property  to  bring  an  action  within  a 
given  time  or  else  forieit  it.'  A  person  in  the  possession  of  property 
cannot  be  required  under  penalty  of  forfeiture  to  bring  an  action 
against  one  claiming  an  adverse  interest  or  title  to  such  property.* 

26.  Limitation  Laws  Affecting  Foreign  Judgments. — ^^fhe  full  faith 
and  credit  clause  of  the  federal  constitution  and  the  act  of  Congi'es:s 
pursuant  thereto,*  while  making  a  foreign  judgment  conclusive  evi- 

Union  Canal  Co.,  109  U.  S.  401,  3  S.       19.  Terry  v.  Anderson,  95  U.  S.  C28, 
Ct.  304,  27  U.S.  (L.ed.)  977;  Wheeler  24  U.   S.   (L.  ed.)   365;   Campbell  v. 
V.  Jackson,  137  U.  S.  245,  11  S.  Ct.   Holt,  115  U.  S.  620,  6  S.  Ct.  209,  29 
76,  34  U.  S.  (L.  ed.)  659;  Aycoek  v.    U.  S.  (L.  ed.)  483;  Tipton  v.  Smythe, 
Martin,  37  Ga.  124,  92  Am.  Dec.  56;    78  Ark.   392,  94   S.  W.   678,  115  A. 
Briscoe  v.  Anketell,  28  Miss.  361,  61   S.  R.  44,  8  Ann.  Cas.  521,  7  L.R.A. 
Am.  Dec.  553;  Coif  man  v.  Kentucky    (N.S.)  714;  Soper  v.  Lawrence  Broth- 
Bank,  40  Miss.  29,  90  Am.  Dec.  311;   ers  Co.,  98  Me.  268,  56  Atl.  908,  99 
Baily  v.  Gentry,  1  Mo.  164,  13  Am.    A.  S.  R.  397;  Richardson  v.  Cook,  37 
Dec.  484;  Moore  v.  State,  43  N.  J.  L.    Vt.  599,  88  Am.  Dec.  622. 
203,  39  Am.  Rep.  558;  State  v.  Carew,       Note:  95  A.  S.  R.  659. 
13  Rich.  L.  (S.  C.)  498,  91  Am.  Dec.       20.  Moore  v.  State,  43  N.  J.  L.  203, 
245;  Luter  v.  Hunter,  30  Tex.  688,  98   49  Am.  Rep.  558. 
Am.  Dec.  494;  Bettman  v.  Cowley,  19       1.  Mulvev  v.  Boston,  197  Mass.  178, 
Wash.  207,  53  Pac.  53,  40  L.R.A.  815.   83  N.  E.  402,  14  Ann.  Cas.  349. 
Note:  50  Am.  Dec.  392.  2.  Buty  v.  Goldfinch,  74  Wash.  532, 

As  to  the  suhject  of  the  impairment   133  Pac.  1057,  Ann.  Cas.  1915 A  604, 
of  the  obligation  of  contracts  generally,  46  L.R.A. (N.S.)  1065  and  note, 
see  Constitutional  Law,  vol.  6,  p.       3.  Taylor  v.  Miles,  5  Kan.  498,  7 
327.  Am.  Rep.  558. 

18.  Christmas   v.   Russell,   5    Wall.       4.  Buty  v.  Goldfinch,  74  Wash.  532, 
290,  18  U.  S.   (L.  ed.)   475;  Perkins   133  Pac.  1057,  Ann.  Cas.  1915A  604, 
V.  Guy,  55  Miss.  153,  30  Am.  Rep.   46  L.R.A.(N.S.)  1065  and  note. 
510 ;  Hulbert  v.  Clark,  128  N.  Y.  295,       5.  See  Judgments,  vol.  15,  p.  922 
28  N.  E.  638, 14  L.R. A.  59 ;  Richardson    et  secj. 
V.  Cook,  37  Vt.  599,  88  Am.  Dec.  622. 
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(lence  that  the  right  to  its  enforcement  is  wholly  unaffected  by  any 
laches  or  lapse  of  time  which  preceded  its  rendition,*  do  not  affect 
the  validity  of  state  legislation  limiting  the  time  within  which  actions 
may  be  brought  on  foreign  judgments.^ 

27.  Miscellaneous  Constitutional  Limitations. — The  power  of  the 
legislature  to  limit,  change,  and  vary  existing  rules  for  the  limitation 
of  actions  is  not  affected  nor  destroyed  by  the  constitutional  pro- 
vision prohibiting  the  taking  of  life,  liberty,  or  property  without  due 
process  of  law.®  Thus  a  statute  prescribing  a  period  of  limitations 
within  which  outstanding  past  due  state  bonds  may  be  presented  for 
payment  and  redemption  is  not  unconstitutional,  as  depriving  the 
bondholder  of  his  property  without  due  process  of  law.*  Nor  do 
statutes  of  limitation  operating  prospectively  impair  vested  rights.** 
It  has  also  been  held  that  a  statute  imposing  a  reasonable  period  of 
limitations  is  not  violative  of  a  constitutional  provision  that  "every 
person  is  entitled  to  a  certain  remedy  in  the  laws  for  all  injuries 
or  wrongs."  **  It  seems  that  the  provision  of  the  federal  constitu- 
tion securing  to  the  citizens  of  one  state  the  same  privileges  and 
immunities  of  citizens  of  the  several  states  does  not  operate  to  nullify 
a  statute  excluding  nonresidents  of  the  state  from  the  benefit  of  a 
statute  of  limitations,  when  the  cause  of  action  arose  in  the  state 
and  the  defendant  subsequently  ceased  to  be  a  resident  thereof,  even 
when  such  statute  is  applied  to  pre-existing  obliaations.**  On  the 
other  hand,  a  statute  requiring  a  debtor  to  delay  proceeding  by 
execution  for  an  unreasonable  time  or  to  accept  property  in  lieu  of 
his  debt  has  been  considered  invalid  as  constituting  a  denial  of 
justice.*' 

III.  Construction  ANn  Applicability  of  Limitatiok  Laws 

Principles  Oovemmg  the  Construction  of  Statutes 

28.  Prospective  or  Retrospective  Application  of  Law. — One  rule 
for  the  construction  of  laws  is  that  statutes  of  limitation  are  presumed 

6.  Christmas  v.  RusseU,  6  Wall.  290,       9.  Tipton  v.  Smythe,  78  Aik.  392, 
18  U.  S.  (L.  ed.)  475.  94  S.  W.  678,  115  A.  S.  R.  44,  8  Ann. 

7.  M^Elmoyle  v.  Cohen,  13  Pet.  312,   Cas.  521,  7  L.R.A.(N.S.)  714. 

10  U.  S.  (L.  ed.)  177;  Bacon  v.  How-  10.  Christmas   v.   Russell,   6   WaU. 

ard,  20  How.  22,  15  U.  S.   (L.  ed.)  290,  18  U.  S.  (L.  ed.)  475. 

Sll ;  Lamb  v.  Powder  River  Live  Stock  11.  Von  Baumbach  v.  Bade,  9  Wis. 

Co.,  132  Fed.  434,  66  C.  C.  A.  570,  67  559,  76  Am.  Deo.  283. 

I..R.A.  558.  12.  Bates  v.  Cullum,  177  Pa.  St.  633, 

8.  Tipton  V.  Smythe,  78  Ark.  392,  35  Atl.  861,  55  A.  S,  R.  753,  34  L.R.A. 
n  S.  W.  678,  115  A.  S.  R.  44,  8  Ann.  440. 

Cas.  521,  7  L.R.A.(N.S.)  714;  People       13.  Baily  v.  Gfentry,  1  Mo.  164,  13 
V.  Turner,  117  N.  Y.  227,  22  N.   E.    Am.  Dee.  484. 
1022,  15  A.  S.  R.  498. 
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to  be  prospective  and  not  retrospective  in  their  operation,  in  the 
absence  of  a  clear  legislative  intent  to  the  contrary/*  and  the  pre- 
sumption is  against  any  intent  on  the  part  of  the  legislature  to  make 
such  a  statute  retroactive.^*  It  has  been  said  that  words  of  a  statute 
ought  not  to  have  a  retrospective  operation  unless  they  are  so  clear, 
strong,  and  imperative  that  no  other  meaning  can  be  annexed  to  them, 
or  unless  the  intention  of  the  legislature  cannot  be  otherwise  satisfied.^* 
All  authorities  appear  to  approve  of  the  rule  that  statutes  will  be 
presumed.to  have  been  intended  by  the  legislature  to  be  prospective  and 
not  retrospective  in  their  action  where  a  retrospective  effect  would 
work  injustice  and  disturb  rights  acquired  under  the  former  law  A' 
Yet  it  should  be  noted  that,  subject  to  the  rule  elsewhere  stated, 
a  statute  of  limitation  must  always  allow  a  reasonable  time  to  sue,^® 
there  is  no  doubt  that  it  may  be  made  retrospective  in  its  action  by 
any  language  therein  sufficiently  showing  such  to  have  been  the 
legislative  intent.^*  The  rule  under  consideration  is  not  everywhere 
recognized.  Some  courts  take  the  view  that  since  limitation  laws  apply 
only  to  the  remedy,  they  are  not  within  the  principle  that  statutes 
should  be  given  a  prospective  rather  than  a  retrospective  construction, 
and  .therefore  that  they  should  be  construed  as  retrospective  unless 
they  contain  no  language  clearly  limiting  their  application  to  causes 

14.  Murray  v.  Gibson,  15  How.  421,  E.  64,  46  A.  S.  R.  702,  28  L.R.A.  42; 

14  U.  S.  (L.  ed.)  755;  Denver  v.  Dun-  Richardson  v.   Cook,  37   Vt.  599,  88 

ning,  33   Colo.  487,  81  Pac.   259,  3  Am.  Dec.  622;  Walker  v.  Burgess,  44 

Ann.  Cas.  674;  Bruce  v.  Schuyler,  4  W.  Va.  399,  30  S.  E.  99,  67  A.  S.  R. 

Gilman   (III.)  221,  46  Am.  Dec.  447;  775;  Thomas  v.  Higgs,  68  W.  Va.  152, 

Hathaway   v.  Merchants'   Loan,   etc.,  69  S.  E.  654,  Ann.  Cas.  1912A  1039 

Co.,  218  lU.  580,  75  N.  E.  1060,  4  and  note. 

Ann.  Cas.  164  and  note;  Lawrence  v.  Notes:  94  Am.  Dec.  151;  111  A.  S. 

Louisville,  96  Ky.  695,  29  S.  W.  450,  R.  460;  1  L.R.A. (N.S.)  529;  4  Ann. 

49  A.  S.  R.  309,  27  L.R.A.  560;  Hoi-  Cas.  1C6;  14  Ann.  Cas.  44;  Ann.  Cas. 

yoke  V.  Haskins,  5  Pick.  (Ivlass.)  20,  1912A  1041. 

16  Am.  Dec.  372;  Mulvey  v.  Boston,  As  to  the  construction  of  statutes 

197  Mass,  178,  83  N.  E.  402,  14  Ann.  in  this  respect  generally,  see  Statutes. 

Cas.  349;  McEasson  v.  Davenport,  83  15.  Hathaway  v.  Merchants'  Loan, 

Mich.  442,  47  N.  W.  100,  10  L.R.A.  etc.,  Co.,  218  111.  580,  75  N.  E.  1060, 

507;  Dyer  v.  Wittier,  89  Mo.  81,  14  4  Ann.  Cas.  164  and  note. 

S.  W.  518,  58  Am.  Rep.  8o;  Moore  16.  Lawrence  v.  Louisville,  96  Ky. 

V.  State,  43  N.  J.  L.  203,  39  Am.  Ren.  595,  29  S.  W.  450,  49  A.  S.  R.  309, 

558;  Orman  v.  Van  Arsdell,  12  N.  M.  27  L.R.A.  560. 

344,  78  Pac.  48,  67  L.R.A.  438;  Os-  17.  Richardson  v.  Cook,  37  Vt.  599, 

borne  v.  Lindstrom,  9  N.  D.  1,  81  N.  88  Am.  Dec.  622. 

W.  72,  81  A.  S.  R.  516,  46  L.R.A.  715 ;  18.  See  supra,  par.  18  et  seq.,  as 

Adams,  etc.,  Co.  v,  Kenoyer,  17  N.  D.  to  the  requirement  of  reasonableness 

302,  116  N.  W.  98,  16  L.R.A. (N.S.)  in  the  limitation  period. 

681;  In  re  Mosher,  24  Okla.  61,  102  19.  Lamb    v.    Powder    River    Live 

Pac.  705,  20  Ann.  Cas.  209,  24  L.R.A.  Stock  Co.,  132  Fed.  434,  66  C.  C.  A, 

(N.S.)  530;  Heyward  v.  Farmers'  Min.  570,  67  L.R.A.  558. 

Co.,  42  S.  C.  138,  19  S.  E.  963,  20  S.  Note:  111  A.  S.  R.  459. 
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of  action  arising  in  the  future.'^  But  it  has  also  been  pointed  out 
that  even  statutes  as  to  procedure  are  not  necessarily  retrospective  in 
their  operation  and  the  courts  are  not  compelled  to  construe  as  retro- 
spective a  limitation  law  dealing  with  procedure  only.^  Occasionally 
the  laws  of  a  state  provide  statutory  rules  for  the  construction  of 
statutes.  Thus,  it  may  be  expressly  declared  by  Jbbe  legislature  that ' 
no  law  shall  be  construed  to  repeal  a  former  law,  whether  such  former 
law  is  expressly  repealed  or  not,  as  to  any  right  accruing  under  the 
former  law.  A  provision  of  this  character  will  govern  the  construction 
of  limitation  statutes. 

29.  Adoption  of  Construction  to  Uphold  Validity  of  Statute. — ^It 
is  a  fundamental  principle  of  constitutional  law  that  whenever  an  act 
of  the  legislature  can  be  so  construed  and  applied  as  to  avoid  conflict 
with  the  constitution,  and  give  to  it  the  force  of  law,  such  construction 
will  be  adopted  by  the  courts.'  Hence,  whenever  in  order  to  sustain 
the  validity  and  constitutionality  of  a  statute  of  limitations  a  prospec- 
tive, instead  of  a  retrospective,  effect  must  be  given  to  it,  the  courts 
may  construe  it  as  taking  eflfect  in  the  future  only,  although  the  terms 
on  their  face  appear  to  be  broad  enough  to  cover  past  matters  and 
existing  causes  of  action.*  In  order  to  uphold  the  validity  of  a  law 
applicable  in  its  terms  to  existing  causes  of  action,  the  courts  may 
sometimes  construe  the  statute  as  operating  on  such  causes  of  action 
only  from  the  date  of  its  passage.*  Recourse  to  this  rule  of  construc- 
tion is  not  available  where  the  statute  expressly  makes  the  law  c^ 
plicable  to  existing  causes  of  action,  not  only  from  the  date  at  which 
it  went  into  effect,  but  from  the  date  when  the  existing  statute  of 
limitations  had  begun.* 

30.  Liberality  of  Interpretation. — ^At  one  time  considerable  preju- 
dice prevailed  against  the  statute  of  limitations,  and  the  courts  were 
hostile  to  its  enforcement.'  For  example,  Lord  Mansfield  held  that 
the  slightest  acknowledgment  was  sufficient  to  take  a  case  out  of  the 
statute,  such  as,  ''I  am  ready  to  account,  but  nothing  is  due  you,", 
and  a  rule  obtained  in  equity  that  a  provision  in  a  will  by  a  testator 

» 

20.  Malvey  v.  Boston,  197  Mass.  178,  Bank,  115  Tenn.  347,  89  S.  W.  399,  1 

83  N.  E.  402,  14  Ann.  Gas.  349.  L.B.A.(N.S.)  528. 

Note:  Ann.  Gas.  1912A  1042.  5.  Sohn  v.  Waterson,  17  Wall  59d» 

1.  United  States  Fidelity,  etc.,  Co.  21  U.  S.  (L.  ed.)  737. 

V.  United  States,  209  U.  S.  306,  28  6.  Osborne  v.  Lindstrom,  9  N.  D. 

8.  Gt.  537,  52  U.  S.  (L.  ed.)  804.  1,  81  N.  W.  72,  81  A.  S.  B.  616,  41 

2.  Note:  Ann.  Gas.  1912A  1042.  L.R.A.   715. 

3.  People  V.  Simon,  176  111.  165,  52  7.  Tynan  v.  Wal]:er,  36  Gal.  634,  95 
N.  £.  910,  68  A.  S.  B.  175,  44  L.B.A.  Am.  Dec.  152;  Began  v.  Williams,  185 
801.  Mo.  620,  84  S.  W.  959,  106  A.  S.  B. 

4.  People  V.  Simon,  176  111.  165,  52  600;  Faysoux  v.  Prather,  1  Nott  & 
N.  E.  910,  eS  A.  S.  B.  175,  44  L.B.A.  McG.  (S.  G.)  296,  9  Am.  Dec.  691; 
801 ;  Briscoe  v.  Anketell,  28  Miss.  361,  Pritchard  v.  Howell,  1  Wis.  131,  60 
61   AnL   Dec.   553;   Slover  v.   Union  Am.  Dec.  363. 

684 


17  R.  C.  L.  fjMITATION  OF  ACTIONS  (  U 

for  the  payment  of  all  his  just  debts  was  to  be  considered  as  a  waiver 
by  him  of  the  benefit  of  the  statute.®  Even  the  courts  of  law  resorted 
to  a  species  of  artifice  to  exclude  its  operation,  and  the  plea  was  some- 
times excluded  under  any  slip  of  the  attorney  when  any  other  plea 
would  have  been  received.*  Being  looked  on  with  disfavor,  statutes  of 
limitation  were  strictly  construed.*^  But  the  judicial  attitude  of  recent 
years  is  rather  in  favor  of  the  statutes  of  limitation  than  otherwise,*^ 
since  they  are  considered  as  statutes  of  repose,^^  and  as  affording 
security  against  stale  claims.^'  Accordingly  the  courts  are  inclined 
to  construe  limitation  laws  liberally,**  so  as  to  effect  the  intention  of 
the  legislature,**  and  will  not,  unless  compelled  by  the  force  of 
former  decisions,  give  a  strained  construction  to  evade  the  effect'  of 
those  statutes.*^ 

31.  Reasonableness  of  Result. — One  principle  sometimes  resorted 
to  in  the  interpretation  of  statutes  of  limitations  is  that  the  courts 
may  with  propriety  consider  the  reasonableness  of  the  result  of  a 
particular  construction,  and  the  practical  effect  of  the  adoption  of  a 
different  interpretation.*'  Thus  the  re-enactment  of  a  statute  of 
limitations  with  a  shortened  limitation  period  applicable  to  judgments 
rendered  without  the  state  has  been  construed  as  applying  to  actions  on 
judgments  existing  at  the  time  of  its  passage,  where,  if  not  made  so 
applicable,  it  would  operate  as  a  repeal  of  all  limitation  periods  as 
to  existing  causes  of  action  not  barred  at  the  time  of  its  passage.*®    A 

8.  Pritchard  v.  Howell,  1  Wis.  131,  Brade  v.  Minneapolis  Brewing  Co.,  87 
80  Am.  Dec.  363.  Minn.  456,  92  N.  W.  340,  »4  A.  S.  R. 

9.  Faysoux  v.  Prather,  1  Nott  ft  709,  67  L.R.A.  865  j  Prit<;faard  v.  How- 
McC.    (S.  C.)  296,  9  Am.  Dec.  69L  eU,  1  Wis.  131,  60  Am.  Dec.  363. 

10.  Note:   50  Am'.  Dee.   391.  13.  BeU  v.  Morrison,  1  Pet.  351,  7 

11.  M'Cluny  v.  Silliman,  3  Pet.  270,  U.  S.  (L.  ed.)  174;  McKisson  v.  Dav- 
7  U.  S.  (L.  ed.)  676;  Tynan  v.  Walker,  enport,  83  Mich.  211,  47  N.  W.  100, 
35  Cal.  634,  96  Am.  Dec.  152;  Lilly-  10  L.R.A.  507. 

Brackett  Co.  ▼.  Sonnemann,  157  Cal.  14.  Brasie  v.  Minneapolis  Brewing 
192,  106  Pac.  715,  21  Ann.  Cas.  1279;  Co.,  87  Minn.  456,  92  N.  W.  340,  94 
Taylor  V.  Miles,  5  Kan.  498,  7  Am.  a.  S.  R.  709,  67  L.R.A.  865;  Olcott 
Rep.  558;  McKisson  v.  Davenport,  83  ^,  xioga  R.  Co.,  20  N.  Y.  210,  75  Am. 
Mich.  211,  47  N.  W.  100,  10  L.R.A.   j^^   393  ' 

^'  ^""^"^  ^'J^'TT  w  ^^rii      1^-  ^^^  ^'  ^°^''  1  H«^-  (^^-^ 

?-t^p^n^-«fT'p^A^«fir^'i^^  ^'         183,  28  Am.  Dec.  325. 

^'^'  S-  ^^^V  ff  i  if  n®  r^  cT^^      1«-  M'Cluny  v.  Silliman,  3  Pet.  270. 
V.  Prather,  1  Nott  &  MeC.  (S.  C.)  296,  «  „   o    /t    /j  \  a^ra 
9  Am.  Dec.  691.  7  U.  S.  (L.  ed.)  676. 

Note  •  50  Am    Dec    391  ^'^'  Adams,  etc.,  Co.  v.  Eenoyer,  1? 

r2  Wod  V  Cl^^^^^^^^  101  U.  S.  N.  D  302  1^  N  W.  98  16  LR.A 
135,  25  U.  S.  (L.  ed.)  807;  LiUy-Brack-  l^'?')  ^H  ^^.^^7r.  ^f'^^^i^^^ 
ett  Co.  V.  Sonnemann,  157  Cal.  192,  ^^^^'  •L-  (S-  C.)  158,  94  Am.  Dec. 
106  Pac.  715,  21  Ann.  Cas.  1279;  Tay-  1^8;  Sutton  v.  Sutton,  22  Ch.  D.  511, 
lor  V.  Miles,  5  Kan.  498,  7  Am.  Rep.  52  L.  J.  Ch.  333,  48  L.  T.  N.  S.  95, 
658;  McKisson  v.  Davenport,  83  Mich.  31  W.  R.  369,  16  Eng.  Rul.  Cas.  298. 
211,  47  N.  W-  100,  10  L.R.A.  507;       18.  Lamb    v.    Powder    River    Live 
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statute  will  be  construed  as  a  limitation  law  if  it  can  be  upheld  by 
such  construction  while  a  literal  construction  of  it  would  destroy 
vested  rights.^®  A  particular  construction  will  be  favored  when  it 
appears  to  be  the  only  one  which  will  afford  a  fixed,  permanent  and 
certain  rule  by  which  to  ascertain  whether  a  particular  case  is  included 
within  or  excluded  from  the  operation  of  the  exception  to  the  statute 
of  limitations.*®  Unless  it  can  be  clearly  shown  that  there  is  some 
statutory  provision  requiring  a  distinction  to  be  made  between  the 
right  of  a  nonresident  debtor  to  plead  the  statute  of  limitations  against 
a  nonresident  creditor  and  against  a  resident,  the  courts  will,  if  pos- 
sible, give  such  a  construction  as  will  place  both  on  the  same  footing.* 
It  has  also  been  said  that  the  courts  will  not  unnecessarily  attribute 
to  the  legislature  of  a  state  any  design  to  discriminate  against  the 
judgments  and  decrees  of  the  courts  of  the  United  States  rendered 
in  that  state  by  reducing  the  statutory  period  for  the  commencement 
of  actions  thereon  to  a  less  number  of  years  than  obtained  as  to  the 
judgments  and  decrees  of  the  state  courts,  and  so  to  compel  citizens 
of  other  ."states  to  bring  their  suits  originally  in  those  courts  rather 
than  in  the  federal  courts.*  The  phrase  *'in juries  done  to  the  person" 
has  been  broadly  construed  in  a  limitation  law  because  it  has  been 
considered  unreasonable  to  suppose  that  our  lawmakers  intended  that 
Ihere  should  be  no  limitation  for  suits  for  adultery  or  for  seduction, 
and  for  similar  matters,  which  result  would  follow  from  a  narrow 
interpretation  of  these  words. 

32.  Miscellaneous  Rules  of  Construction. — In  accordance  with  the 
-general  rules  of  statutory  construction,'  changes  in  language  as  the 
result  of  repeal  and  re-enactment  import  a  change  of  the  law,*  except 
in  cases  of  mere  codification.'  The  adoption  of  a  statute  of  another 
jurisdiction  generally  adopts  also  the  construction  ttat  has  been  given 
to  it,'  though  this  rule  will  not  be  followed  where  the  language  of  the 
statute  is  plain  and  free  from  ambiguity  so  that  there  is  no  room  for 
interpretation,'  or  where  such  construction  would  not  be  in  harmony 

Stock  Co.,  132  Fed.  434,  65  C.  C.  A.  4.  Lamb  v.  Powder  River  Li^e  Stock 

570,  67  L.R.A.  558.  Co.,  132  Fed.  434,  65  C.  C.  A.  570,  67 

Note:  4  Ann.  Cas.  166.  L.R.A.  558;  Amber  v.  Whipple,  139 

19.  People  v.  Simon,  176  HI.  165,  111.  311,  28  N.  E.  841,  32  A.  S.  B. 
52  N.  E.  910,  68  A.  S.  B.  175,  44  202;  Brown  v.  Pinkerton,  95  Minn. 
L.R.A.  801.  153,  103  N.  W.  897,  111  A.  S.  R.  448 ; 

20.  Langdon  v.  Doud,  6  Allen  Doughty  v.  Funk,  15  Okla.  643,  84 
(Mass.)  423,  83  Am.  Dec.  641.  Pac.  484,  4  L.R.A.(N.S.)   1029. 

1.  Mason  v.  Union  Mills  Paper  Mfg.  5.  Green  v.  Disbrow,  79  N.  Y.  1, 

Co.,  81  Md.  446,  32  Atl.  311,  48  A.  35  Am.  Rep.  496. 

S.  R.  524,  29  L.R.A.  273.  6.  Lambcrton  v.  Grant,  94  Me.  508, 

2  Metcalf  v.  Watertown,  IfiS  U.  48  Atl.  127,  80  A.  S.  R.  415;  McFar- 
S.  671,  14  S.  Ct.  947,  38  U.  S.  (L.  laiid  v.  Stone,  17  Vt.  165,  44  Am.  Dec. 
ed.)  861.  325. 

3  See  Statutes.  7.  Lewis  v.  Pawnee  Bill's  Wild  West 
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with  the  spirit  and  policy  of  the  legislation  and  decisions  of  the  bor- 
rowing state.®  A  statute  of  limitations,  like  any  other  statute,  should 
be  so  construed  as  to  make  it  consistent  in  all  its  parts,  and  so  that 
proper  effect  may  be  given  to  every  section,  clause,  or  part  of  it,*  and 
that  no  sentence,  clause,  or  word  should  be  deemed  to  be  void,  super- 
fluous, or  insignificant. *•  The  general  rules  of  construction  have  also 
been  applied  to  the  use  of  general  words,^^  to  the  enumeration  of 
specific  exceptions,^*  and  to  saving  clauses.^*  It  is  also  the  well  settled 
rule  of  courts  that  when  there  is  doubt  as  to  the  time  when  the  limita- 
tion commences  to  run,  that  construction  should  be  given  which  is 
most  favorable  to  the  enforcement  of  the  common  law  rights  of  the 
citizen.^*  Occasionally  it  is  expressly  provided  by  statute  that  the 
words  used  in  any  law^  are  to  be  understood  in  their  ordinary  sense, 
except  when  a  contrary  intention  plainly  appears.^* 

Exceptions  iTnplied  through  'Construction  of  Statute 

33.  General  Principles. — In  the  early  years  after  their  enactment, 
an  inhospitable  reception  was  accorded  by  the  courts  to  the  legislative 
policies  embodied  in  statutes  of  limitations.^®  Among  other  means 
of  evading  the  letter  of  the  law,  the  courts  were  in  the  habit  of  imply- 
ing exceptions  at  every  opportunity.  The  courts  in  later  years,  while 
not  inclined  to  deny  or  question  the  authority  of  the  precedents  im- 
porting into  the  statute  certain  exceptions,  are  usually  unwilling  to 
continue  the  practice  of  adding  other  exceptions  which  might  bo 
deemed  wise  but  which  the  legislature  has  not  seen  fit  to  make.*' 

Co.,  6  Penn.  (Del.)  316,  66  Atl.  471,  78  Pac.  48,  67  L.R.A.  438. 

16  Ann.  Cas,  903;  Nind  v.  Myers,  15  11.  Tynan  v.  Walker,  35  Cal.  634, 

N.  D.  400,  109  N.  W.  335,  8  L.R.A.  95  Am.  Dec.  152. 

(N.S.)  157.  12.  AVillis  V.  Rice,  157  Ala.  252,  48 

8.  01(^son  V.  Wilson,  20  Mont.  544,  So.  397,  131  A.  S.  R.  55;  Atchison, 
52  Pae.  372,  63  A.  S.  R.  639.  etc.,   Co.   v.   Atchison   Grain   Co.,   68 

9.  Melcalf  v.  Watertown,  153  U.  S.  Kan.  585,  75  Pac.  1051,  1  Ann.  Cas. 
671,  14  S.  Ct.  947,  38  U.  S.  (L.  ed.)  639. 

861;  Davis  v.  Mills,  194  U.   S.  451,       13.  Clarke  v.  Mississippi  Bank,  10 

24  S.  Ct.  C92,  48  U.  S,  (L.  ed.)  1067;   Ark.  516,  52  Am.  Dec.  248. 

Partee  v.  St.  Louis,  etc.,  R.  Co.,  204       14.  Note:  4  Ann.  Cas.  166. 

Fed.  970,  123  C.  C.  A.  292,  51  L.R.A.       15.  Colonial,    etc.,    Mortg.    Co.    v. 

(N.S.)  721  and  note;  Prvor  v.  Winter,   Northwest  Thresher  Co.,  14  N.  D.  147, 

147  Cal.  554,  82  Pac.  202,  109  A.  S.   103  N.  W.  915,  116  A.  S.  R.  642,  8 

R.  162;  Amhler  v.  Whipple,  139  111.   Ann.  Cas.  1160,  70  L.R.A.  814.     As 

311,  28  N.  E.  841,  37  A.  S.  R.  202;   to  the  construction  of  statutes  gener- 

Negauhauer  v.  Great  Northern  R.  Co.,  ally,  see  Statutes. 

92  Minn.  184,  99  N.  W.  620,  104  A.       16.  See  supra,  par.  32. 

S.  R.  674,  2  Ann.  Cas.  150;  Monidah       17.  Bovd  v.  Eau  Claire  Mutual  Fire 

Trust  V.  Kemper,  44  Mont.  1, 119  Pac.   Ass'n,  IIG  Wis.  155,  90  N.  W.  1086, 

286,  Ann.  Cas,  1912D  1326,  94  N.  W.  171,  96  A.  S.  R.  948,  61 

10.  Salomon  v.  Pioneer  Co-operative  L.R.A.  918,  overruled  on  another  point 
Co.,  21  Fla.  374,  58  Am.  Rep.  667;  bv  Harrigari  v.  Gilchrist,  121  Wis.  127, 
Orman  v.  Van  Arsdell,  12  N,  M.  344,   09  N.  W.  909. 
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The  general  principle  recognized  to-day  for  the  construction  of  statutes 
of  limitation  is  that  unless  some  ground  can  be  found  in  the  statute 
for  restraining  or  enlarging  the  meaning  of  its  general  words,  they 
must  receive  a  general  construction,  and  that  the  courts  cannot  arbi- 
trarily subtract  from  or  add  thereto,*^  and  cannot  create  an  exception 
where  none  exists,*®  even  when  the  exception  would  be  an  equitable 
one.*®  The  statute  of  limitations  is  considered  as  intended  to  embrace 
all  causes  of  action  not  specially  excepted  from  its  operation,  and  it 
should  not  be  so  construed  as  to  defeat  that  object.*  Accordingly 
where  a  statute  provided  a  period  of  limitations  for  ^'damages  caused 
by  a  mill  dam,"  the  limitation  was  deemed  applicable  to  all  mill 
dams  without  exception.* 

34.  Effect  of  Fraudulent  Concealment. — The  reluctance  of  the" 
courts  to  acknowledge  exceptions  additional  to  those  contained  in  the 
statute  itself  is  illustrated  by  the  rule  that  a  fraudulent  concealment 
of  the  fact  that  a  right  of  action  existed  does  not  create  an  implied 
exception  to  the  statute  of  limitations,*  however  harsh  and  inequitable 
the  enforcement  of  the  statute  may  be.*  Yet  the  authorities  are  nv^t 
uniform  on  the  point  whether  the  fraudulent  concealment  of  the  cause 
of  action  by  the  defendant  will  at  law  take  a  case  out  of  the  statute, 
and  there  are  some  decisions  holding  the  contrary  to  the  general 
doctrine  above  stated.^  The  reasoning  adopted  in  support  of  this 
view  is  that  to  hold  that  the  statute  of  limitations  ran  against  a  person 
who  had  concealed  the  cause  of  action  under  such  circiunstances  would 
be  to  permit  the  defendant  to  take  advantage  of  his  own  wrong,  and 
to  sustain  a  defense  of  which  in  good  conscience  he  ought  not  to  be 
I)ermitted  to  avail  himself.* 

35.  Exceptions  Due  to  Inability  to  Bring  Suit. — ^In  a  number  of 
the  states  the  statute  of  limitations  expressly  saves  causes  from  its 
operation  during  the  time  of  the  operation  of  an  injunction  which 

18.  TjTian  v.  Walker,  35  Cal.  634,  2.  Priebe  v.  Ames,  104  Minn.  419, 
95  Am.  Dec.  152;  AtchisOn,  etc.,  R.  116  N.  W.  829,  17  L.B.A.(N.S.)  206. 
Co.  V.  Atchison  Grain  Co.,  68  Kan.  3.  Hutchinson  v.  Hntchinsoni  92 
585,  75  Pac.  1051,  1  Ann.  Cas.  639;  Kan.  518,  141  Pac.  589,  52  L.R.A. 
Cocke  V.  McGinnis,  Mart.  &  Y.  (N.S.)  1165;  Cook  v.  Rives,  13  Smedea 
(Tenn.)  361,  17  Am.  Dec.  809.  &  M.   (Miss.)   328,  53  Am.  Dec.  88; 

19.  Alabama    Bank    v.    Dalton,    9  Cocke     v.     McGinnis,     Mart.     &    Y. 
How.    522,   13   U.    S.    (L.    ed.)    242;    (Tenn.)   361,  17  Am.  Dec.  809. 
Tynan  v.  Walker,  35  Cal.  634,  95  Am.       4,  Atchison,  etc.,  R.  Co.  v.  Atchison 
D'(>c.   152;  Butler  v.   Craig,  27  Miss.   Grain  Co.,  68  Kan.  585,  75  Pac.  1051, 
628,  61  Am.  Dee.  527.  1  Ann.  Cas.  639  and  note;  Engle  v. 

Note :  4  Ann.  Cas.  148.  Fischer,  102  N.  Y.  400,  7  N.  E.  300, 

20.  Butler  v.   Craig,  27  Miss.   628,  55  Am.  Kep.  818. 

61  Am.  Dec.  527.  5.  Cook  v.  Rives,  13  Smedes  &  M» 

1.  Barnes  v.  Glide,  117  Cal.  1,  48    (Miss.)    328,   53   Am.   Dec.   88. 

Pac.  804,  59  A.  S.  R.  153.  6.  Note:  25  L.R.A,  566. 

Xote:  4  Ann.  Cas.  148. 
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prevents  the  bringing  of  an  action  thereon ; '  but  in  the  absence  of 
statutory  authority  recognizing  such  an  exception,  the  courts  will  not 
undertake  to  imply  its  existence.^  Especially  is  this  true  where  the 
injunction  was  not  procured  by  the  party  in  whose  favor  the  statute 
runs,  or  with  his  privity  or  consent*  On  the  same  general  basis  stands 
the  rule  that  no  exceptions  will  be  implied  in  a  statute  of  limitations 
because  a  cause  of  action  was  not  enforceable  for  the  period  pending 
an  adjudication  by  the  supreme  court  of  the  constitutionality  of  a 
law.»« 

36.  Effect  of  Special  Nature  of  Laws. — ^Where  laws  create  special 
statutory  proceedings,  the  provisions  of  the  general  law  of  limitations 
are  sometimes  construed  as  not  applying  thereto.^^  Thia  implied 
exception  may  have  the  effect  of  freeing  the  special  proceedings  from 
the  exceptions  contained  in  the  general  statute  of  limitations.  Thus 
cohere  an  act  creates  a  special  statutory  liability  and  provides  that  no 
action  shall  be  brought  therefor,  except  within  a  designated  period, 
the  act,  being  a  special  or  independent  statute  of  limitations  complete 
in  itself,  will  not  as  a  rule  be  subject  to  the  exceptions  contained  in 
the  general  statute  of  limitations.**  When  no  time'is  limited  within 
which  such  special  statutory  proceedings  shall  be  commenced,  the 
courts  may  construe  the  law  as  exempting  the  special  proceedings 
from  all  limitations  and  may  refuse  to  apply  thereto  a  general  law 
of  limitations.*' 

37.  Implied  Exceptions  in  Favor  of  Sovereign. — In  England  the 
rule  has  long  been  recognized  that  the  king  is  not  bound  by  any  act 
of  Parliament,  unless  he  is  named  therein  by  special  and  particular 
words  **  and  that  a  statute  of  limitations  does  not  bind  a  sovereign 
without  express  words  of  inclusion.**  In  this  connection  it  may  be 
noted  that  in  England  the  king  may,  however,  ,take  the  benefit  of 
any  particular  act,  although  not  named  therein,**    This  principle  of 

7.  Osborne  ▼.  Lmdstrom,  9  N.  D.   West  Co.,  6  Penn.  (Del.)  316,  66  Atl. 
1,  81  N.  W.  72,  81  A.  S.  R.  516,  46   471,  16  Ann.  Cas.  903. 

lLr.A.  715.  13.  State  Medical  Examining  Board 

8.  Hunter  v.  Niagara  Fire  Ins.  Co.,  v.  Stewart,  46  Wash.  79,  89  Pac.  475, 
73  Ohio  St.  110,  76  N.  E.  563,  112  1^3  A.  p.  R.  915,  13  Ann.  Cas.  653, 
A.  S.  R.  699,  4  Ann.  Cas.  146  and  ,4^1/0^  ^  i  1^  rj  t  d 
"t  WifcL^^^  P,„,  States  VVair227,"'22  U.  S.Tl. 
Nat  Fire  Ins.  Co,,  72  N.  Y.  499,  28  ^'^^^^^  ^  ^  ^^  ^,^  ^  g 
Am.  iCep.  loo.  R    Ifif) 

10.  Harris  V,  Gray,  49  Ga.  585,  15      '^^   Qiesapeake,  etc..  Canal  Co.  v. 
Am.  Rep.  684.  .  .      «      ^   United  States,  223  Fed.  926,  139  C, 

11.  State  Medical  Exammmg  Board   c.  A.  406,  L;R.A.1916B  734. 

V.  Stewart,  46  Wash.  79,  89  Pac.  475,  le.  DoUar    Sav.    Bank    v.    United 

123  A.  8.  R.  915,  13  Ann.  Cas.  653,  states,  19  Wall,  227,  22  U.  S.  (L.  ed^ 

11  L.R.A.(N.S.)  557.  80. 

12.  Lewis    V.    Pawnee    Bill's    Wild  Nbte :  101  A.  S.  R.  166. 
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construction  of  statutes,  at  least  as  far  as  it  affects  statutes  of  limitation, 
has  been  followed  in.  the  United  States.  An  exemption  of  the  federal 
government,  as  well  as  of  the  state,  from  the  operation  of  general 
words  in  a  statute,  where  they  are  not  particularly  included,  is  gen- 
erally recognized  in  all  cases  in  which  the  effect  of  a  statute  would 
be  to  trench  upon  the  rights  or  interests  of  sovereignty.  Hence  the 
rule  is  that  neither  the  general  government  ^^  nor  the  state  is  bound 
by  such  a  statute  unless  it  is  named  or  it  is  expressly  so  provided.^* 

38.  Exceptions  as  to  Persons  under  Disabilities. — The  principle 
that  the  courts  will  not  imply  exceptions  and  read  them  into  statutes 
of  limitations  where  none  exist  ^^  has  given  rise  to  the  special  rule 
that  where  the  legislature  has  not  seen  fit  to  except  a  particular  person 
or  class  of  persons  from  the  operation  of  such  statutes  the  courts  will 
not  assume  the  right  to  do  so.^^  It  has  been  said  that  no  hardship 
which  might  result  from  an  adherence  to  this  rule  can  justify  a  court 
in  departing  from  it  and  reading  into  the  statute  some  qualification 
which  the  legislature  did  not  provide.*  Normally,  therefore,  a  statute 
of  limitations  wijl  be  applied  as  against  the  rights  of  infants,*  mar- 
ried women,'  insane  persons,*  or  others  under  disabilities.*  But 
where  the  words  of  a  law,  in  their  common  and  ordinary  signification, 
are  suflicient  to  include  infants,  this  rule  does  not  prevent  the  courts 
from  reaching  the  conclusion  that  the  intention  of  liie  legislature  that 
it  was  intended  that  minors  should  be  excepted  was  manifested  by 
other  parts  of  the  law.* 

39.  Exceptions  Due  to  Nonresidence. — ^If  the  legislature  has  not 
seen  fit  to  make  any  saving  in  the  statute  of  limitations  in  favor  of 
distant  creditors,^  foreigners,^  or  persons  out  of  the  state  at  the  time 

17.  Chesapeake,  eti.,  Canal  Co.  v.  1.  Lewis  v.  Pawnee  Bill's  Wild  West 
United  States,  223  Fed.  926,  139  C.  Co.,  6  Penn.  (Del.)  316,  66  AtL  471, 
C.  A.  406,  L.R.A.1916B  734.  16  Ann.  Cas.  903  and  note. 

Notes:   16  Am.   Dec.  382;   101  A.       2.  Boyle  v.  Boyle,  126  la.  167,  101 

S.  R.  166.  .  N.  W.  748,  3  Ann.  Cas.  676. 

18.  Whittemore  v.  People,  227  HI.       3.  In  re  Deaner,  126  la.  701,  102 
453,  81  N.  E.  427,  10  Ann.  Cas.  44;  N.  W.  825,  106  A.  S.  R.  374. 
People  V.  Herkimer,  4  Cow.  (N.  Y.)       4.  Collier  v.  Smaltz,  149  la.  230, 128 
345,  15  Am.  Dec.  379  and  note.  N.  W.  396,  Ann.  Cas.  1912C  1007. 

Note :  101  A.  S.  R.  166.  5.  Lewis  v.  Pawnee  Bill's  Wild  West 

19.  See  supra,  par.  33.  Co.,  6  Penn.  (Del.)  316,  66  AtL  471, 

20.  Alabama  Bank  v.  Dalton,  9  How.   16  Ann.  Cas.  903. 

522,  13  U.  S.  (L.  ed.)  242;  Lewis  v.       6.  Tynan  v.   Walker,  35  CaL  634, 

Pawnee  Bill's  Wild  West  Co.,  6  Penn.  96  Am.  Dec.  152. 

(Del.)  316,  66  Atl,  471,  16  Ann.  Cas.       7.  Bacon  v.  Howard,  20  How.  22, 

903  and  note;  Boyle  v.  Boyle,  126  la.  15  U.  S.  (L.  ed.)  811. 

167,  101  N.  W.  748,  3  Ann.  Cas.  575;       8.  Rugglds  v.  Keeler,  3  Johns.  (N. 

Atchison,  etc.,  R.  Co.  v.  Atchison  Grain   Y.)  263,  3  Am.  Dec.  482,  overruled  on 

Co.,   68   Kan.   585,  75   Pac.   1051,  1   another  point  in  Raymond  v.  Wheeler, 

Ann.  Cas.  639;  Dugan  v.  Gittings,  3   9  Cow.  (N.  Y.)  295. 

Gill  (Md.)  138,  43  Am.  Dec.  306. 
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the  cause  of  action  first  accrued,  the  courts  will  not  interpolate  one.* 
But  in  some  of  the  states,  statutes  of  limitation  have  heen  enacted 
designating  the  periods  within  which  actions  may  be  brought  on 
written  contracts  executed  within  the  state  and  fixing  a  different 
period  for  those  executed  without  the  state.^^  A  statute  fixing  the 
period  of  limitation  for  an  action  on  a  judgment  or  decree  of  any 
court  of  the  United  States  or  of  any  state  or  territory  within  the 
United  States  has  been  construed  to  include  an  action  on  a  domestic 
judgment  unless  the  language  expressly  excludes  such  actions.^^ 
Where  a  statute  regulates  the  time  within  which  suit  may  be  brought 
on  a  cause  of  action  arising  in  another  state,  the  phrase  ''in  another 
state"  means  the  state  in  which  the  foreign  contract  is  to  be  paid  or 
discharged,  so  that  the  phrase  has  no  application  to  an  intermediate 
state  or  foreign  country  through  which  the  debtor  may  subsequently 
travel  or  in  which  he  may  reside  for  a  sufficient  length  of  time  to 
constitute  the  bar  of  the  statute  of  limitations  of  such  state  prior'  to 
coming  to  the  state  in  which  an  action  is  eventually  commenced.^' 
Similarly  it  has  been  held  that  a  statute  which  provides  that  no  action 
for  personal  injuries  shall  be  maintcdned  unless  within  one  year  a 
written  notice  containing  certain  prescribed  statements  shall  be  served 
on  the  person  responsible  for  the  injury  is  a  limitation  statute  admit- 
ting of  no  exception  and  that  it  applies  to  both  foreign  and  domestic 
causes  of  action.** 

Congtruction  of  Particular  Words  and  Phrasei 

40.  Meaning  of  Phrase  '^When  Cause  of  Action  Has  Arisen.'' — 

There  is  a  conflict  of  authority  as  to  the  interpretation  to  be  given  to 
the  phrase  "when  a  cause  of  action  has  arisen"  as  used  in  statutes 
of  limitation.  According  to  some  courts  a  cause  of  action  cannot  have, 
in  a  legal  sense,  more  than  one  place  of  origin — ^it  can  arise  in  but 
one  place.  These  courts  hold  that  the  statute  has  reference  only  to 
the  primary  and  original  jurisdiction  in  which  the  cause  of  action 
arises,  and  does  not  contemplate  other  jurisdictions  in  which  a  cause 
of  action  may  arise  or  accrue  by  reason  of  the  presence  of  the  defend- 
ants therein.**  The  phrase  "has  arisen  in  another  state"  has  no 
amplication  to  an  intermediate  state  or  foreign  country  through  which 

9.  Smith  V.  Mitchell,  Rice  L.  (S.  C.)  Wis.  464,  110  N.  W.  386, 118  A.  S.  R. 
316,  33  Am.  Dec.  119.  1036,  8  L.R.A.(N.S.)  997. 

10.  Note:  55  A.  S.  R.  54.  14.  Doughty  v.  Funk,  15  Okla.  643, 

11.  Citizens'  Nat.  Bank  v.  Lucas,  26  84  Pac.  484,  4  L.R.A.(N.S.)  1029  (dis- 
Wash.  417,  67  Pac.  252,  90  A.  S.  R.  approved,  however,  in  Bruner  v.  Mar- 
748,  56  L.R,A.  812.  tin,  76  Kan.  862,  93  Pac.  165,  123  A, 

12.  West  V.  Theis,  15  Idaho  167,  96  S.  R.  172,  14  Ann.  Cas.  39,  14  L.RJL 
Pac.  932,  128  A.  S.  R.  58,  17  L.R.A.  (N.S.)  775). 

(N.S.)   472.  Note:  14  Ann,  Cas.  43. 

13.  Arp  V.  Allis-Chalmers  Co.,  130 
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the  debtor  may  subsequently  travel  or  in  which  he  may  reside  for  a 
sufficient  length  of  time  to  constitute  the  bar  of  the  statute  of  limita- 
tions of  such  state  prior  to  coming  to  the  state  in  which  an  action  is 
eventually  commen^ed.^*  Under  this  view  a  different  meaning  is 
given  to  the  words  ''cause  of  action  has  arisen."  and  the  words  ''cause 
of  action  accrues"  as  used  in  statutes  of  limitation. i<^  But  the  weight 
of  authority  is  against  the  recognition  of  any  such  distinction  and  the 
word  "arisen"  is  generally  construed  as  the  equivalent  of  "accrues,"  *' 
and  does  not  refer  to  the  origin  of  the  transaction  out  of  which  the 
cause  of  action  has  arisen/^  but  refers  to  the  time  when  the  plaintiff 
has  the  right  to  sue  the  defendant  in  the  courts  of  the  foreign  state.^* 
The  general  rule  therefore  is  that  the  words  "when  a  cause  of  action 
has  arisen/'  as  used  in  a  statute  of  limitations,  should  be  construed  as 
meaning  wh^n  jurisdiction  exists  in  the  courts  of  a  state  to  adjudicate 
between  the  parties  on  the  particular  cause  of  action.^^  It  has  been 
said  that  a  cause  of  action  is  a  claim  which  may  be  enforced  and  that 
it  is  the  right  which  a  party  has  to  institute  and  carry  through  an 
action.^ 

41.  Constructioii  of  Limitations  Affecting  Nonresideiice. — Statutes 
of  limitation  sometimes  contain  provisions  dealing  with  the  effect  of 
the  absence  or  nonresidence  of  the  debtor.  Words  of  description 
implying  that  these  provisions  concern  only  a  special  group,  such  as 
residents,  are  generally  broadly  construed.  For  example,  the  words 
"return  to  the  state"  used  in  a  statute  providing  that  "if,  when  the 
cause  of  action  accrues  against  a  person,  he  is  out  of  the  state,  the 
action  may  be  commenced  within  the  term  herein  limited,  after  his 
return  to  the  state,"  have  been  construed  to  apply  to  a  nonresident 
debtor  who  enters  into  a  contract  in  a  foreign  state,  and  thereafter 
comes  into  such  state,  as  well  as  to  a  citizen  who  enters  into  a  contract 
within  the  state,  and  thereafter  departs  from  the  state.*     Similarly 

15.  West  V.  Theis,  15  Idaho  167,  96  20.  Bruner  v.  Martin,  76  Kan,  862, 
Pac.  932,  128  A.  S.  R.  58  and  note,  93  Pac.  165, 123  A.  S.  R.  172, 14  Ann. 
17  L.R.A.(N.S.)  472.  Cas.  39,  14  L.R.A.(N.S.)   775;  Lewis 

16.  Bruner  v.  Martin,  76  Kan.  862,  v.  Hyams,  26  Nev.  68,  63  Pac.  126, 
93  Pac.  165, 123  A.  S.  R.  172, 14  Ann.  64  Pac.  817,  99  A.  S.  R.  677 ;  Freundt 
Cas.  39,  14  L.R.A.(N.S.)  775.  v.  Hahn,  24  Wash.  8,  63  Pac.  1107, 

17.  Bruner  v.  Martin,  76  Kan.  862,  85  A.  S.  R.  939. 

93  Pac.  165,  123  A.  S.  R.  172,  14  Ann.  1.  Lewis  v.  Hyams,  26  Nev.  68,  63 

Cas.   39,  14  L.R.A.(N,S.)    775.  Pac.  126,  64  Pac.  817,  99  A.  S.  R.  677; 

18.  Bruner  v.  Martin,  76  Kan.  862,  Rutledge  v.  United  States  Sav.,  etc., 
93  Pac.  165, 123  A.  S.  R.  172, 14  Ann.  Co.,  37  Can.  Sup.  Ct.  546,  5  Ann.  Cas, 
Cas.'  39,  14  L.R.A.(N.S.)   776.  542.    See  also  Actions,  vol.  1,  p.  313. 

Note :  14  Ann.  Cas.  44.  2.  West  v.  Theis,  15  Idaho  167,  96 

19.  West  V.  Theis,  15  Idaho  167,  96  Pac.  932,  128  A.  S.  R.  58,  17  LJEI.A. 
Pac.  932,  128  A.  S.  R.  58,  17  L.R.A.  (N.S.)  472;  Mason  v.  Union  Mills 
(N.S.)  472;  Bruner  v.  Martin,  76  Kan.  Paper  Mfg.  Co.,  81  Md.  446,  32  Atl. 
862,  93  Pac.  165,  123  A.  S.  R.  172,  311,  48  A.  S.  R.  524,  29  L.RJ^..  273. 
14  Ann.  Cas.  39,  14  L.R.A.(N.S.)  775. 
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a  proviso  that  if  the  party  shall  be  "out  of  the  state**  at  the  time  the 
cause  of  action  arises  against  him  the  period  of  limitation  shall  not 
begin  to  run  until  after  his  return  has  been  construed  as  applying  to 
both  a  resident  of  the  state  who  is  only  absent  for  a  time,  and  to  a 
person  who  resides  altogether  out  of  the  state.'  But  a  provision  that 
if,  at  any  time  when  any  caus^  of  action  specified  accrues  against  any 
person  who  is  a  resident  of  the  state,  he  is  out  of  the  state,  a  certain 
lime  for  the  commencement  shall  be  allowed  after  the  return  of  such 
person  into  the  state,  applies  only  to  a  person  who  was  a  resident 
at  the  time  of  the  accrual  of  the  cause  of  action.*  Similarly  it  has 
been  held  that  a  provision  that  only  absences  of  one  year  or  more  from 
the  state  shall  toll  the  running  of  the  statute  of  limitations  refers  to 
an  absence  by  one  who  has  not  established  a  residence  out  of  the 
state.^  It  may  be  added  that  a  provision  that  the  limitation  shall 
not  run  in  favor  of  any  one  during  the  time  be  shall  be  absent  from 
and  reside  without  the  state  has  been  held  to  mean  only  an  estab- 
lished residence  or  home  without  the  state.* 

42.  Scope  of  Phrase  **Actions  Not  Otherwise  Provided  for.'* — 
Not  infrequently  the  limitation  laws  of  a  state  provide  for  a  particular 
period  of  limitation  as  regards  all  actions  not  otherwise  provided  for,' 
or  all  actions  on  contracts  which  are  not  limited  by  any  other  pro- 
vision of  law.^  The  scope  and  applicability  of  such  a  clause  neces- 
sai'ily  depend  on  the  remaining  provisions  of  the  statute  of  limitation 
of  the  particular  jurisdiction  under  consideration.  Where  the  form 
of  the  clause  was  that  an  action  for  relief  not  thereinbefore  provided 
for  can  only  be  brought  within  a  designated  period,  it  has  been  con- 
strued as  intended  to  cover  every  form  of  action.*  But  a  proceeding 
begun  by  thje  filing  of  a  petition  to  a  probate  court  for  the  sale  of  real 
estate  to  pay  the  debts  of  a  decedent  has  been  classified,  not  as  an 
action,  but  as  a  special  proceeding,  or  a  part  of  a  special  proceeding. ^^ 
Occasionally  statutes  of  limitation  will  prescribe  the  time  for  bring- 
ing not  only  enumerated  actions,  but  ''all  other  cases  not  expressly 

3.  Ruggles  V.  Keeler,  3  Johns.  (N.  12  Ann.  Cas.  174;  Alsobrook  v.  Orr, 
Y.)  263,  3  Am.  Dec.  482,  overruled  on  130  Tenn.  120,  169  S.  W.  1165,  Ann. 
another  point  by  Raymond  v.  Wheeler,   Cas.  1915 B  627  and  note. 

9    Cow.    (N.    Y.)    *295;    Burrows    v.       Note:  20  Ann.  Cas.  44. 

French,  34  S.  C.  165,  13  S.  E.  355,       8.  Kodhkonong  v.  Burton,  104  U.  S. 

27  A.  S.  R.  81L  668,  26  U.  S.  (L.  ed.)   886;  Hav-nes 

4.  Note:  5  Ann.  Cas.  547.  v.  Blanchard,  194  Mass.  244,  80  N.  E. 
6.  Paine  v.  Dodds,  14  N.  D.  189, 103   504,  120  A.  S.  R.  56L 

N.  W.  931,  116  A.  S.  R.  674.  9.  Foot  v.  Burr,  41  Colo.  192,  92 

6.  Bucknam  v.  Thompson,  38  Me.  Pac.  236,  13  L.R.A.(N.S.)  1210;  Beall 
171,  61  ilm.  Dec.  237.  v.  McMenemy,  63  Neb.  70,  88  N.  W. 

7.  Chattanooga  Foundry,  etc.  v.  At-   134,  93  A.  S.  R.  427. 

lanta,  203  U.  S.  390,  27  S.  Ct.  65,        10,  Thomas  v.   WiUiamfl,   80   Kan. 
51  U.  S.  (L.  ed.)  241;  Bates  v.  Bates   632,  103  Pac.  772,  25  L.R.A.(N.S.) 
Mach.  Co.,  230  111.  619,  82  N.  E.  911,   1304'  and  note. 
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provided  for."  **  The  word  "case"  in  a  statute  of  limitation  has  been 
construed  as  meaning  a  contested  question  in  a  court  of  justice,^*  but  it 
has  also  been  held  that  a  proceeding  to  establish  a  lost  will  brought  by 
a  person  in  possession  of  land  was  not  a  case  within  the  meaning  of  such 
provisions.*'  Similarly  it  has  been  held  that  a  proceeding  to  revoke  a 
license  to  practice  medicine  did  not  come  under  the  terms  of  a  statute 
providing  that  an  action  for  relief  not  thereinbefore  provided  for  shall 
be  commenced  within  a  designated  time  after  the  cause  shall  have 
accrued.**  Turthermore  the  courts  have  held  that  the  general  statutes 
of  limitation's  are  not  applicable  to  actions  for  divorce  although  they 
contain  provisions  intended  to  cover  all  actions  not  otherwise 
specified.** 

Conflici  and  Applicability  of  Lows 

43.  Applicability  of  State  Limitation  Statutes  in  Federal  Courts. — 

The  courts  of  the  United  States  in  the  absence  of  legislation  on  the 
subject  by  Congress  *•  regard  and  enforce  the  statutes  of  limitation 
of  the  states  in  the  exercise  of  their  jurisdiction  over  causes  of  action 
at  law.*'  The  acts  of  Congress  adopting  the  laws  of  the  states  as  rules 
of  decision  in  trials  at  common  law  cover  limitation  laws,*®  and  tliese 
acts  of  limitation  furnish  rules  of  decision,  and  are  equally  binding  on 
the  federal  courts  as  they  are  on  state  courts.**  Thus  a  state  law 
which  limits  actions  and  executions  on  judgments  rendered  in  the 
state  courts  has  been  deemed  applicable  to  judgments  obtained  in 
the  courts  of  the  United  States.^*^  But  it  is  only  when  there  is  no 
federal  statute  that  the  limitation  prescribed  by  the  law  of  the  state 
is  applicable.*  The  statute  of  the  particular  state  is  applicable  to  an 
action  to  enforce  a  liability  under  a  federal  statute,  in  the  absence 

11.  Alsobrook  v.  Orr,  130  Tenn.  120,  9  S.  Ct.  690,  32  U.  S.  (L.  ed.)  1080; 
109  S.  W.  1165,  Ann.  Cas.  1915B  627.  Harrison  v.  Remington  Paper  Co.,  140 

12.  Note:  21  Ann.   Cas.  670.  Fed.  385,  72  C.  C.  A.  405,  5  Ann.  Cas. 

13.  Alsobrook  v,  Orr,  130  Tenn.  120,  314,  3  L.R.A.(N.S.)  954. 

169  S.  W.  1165,  Ann.  Cas.  1915B  627.       18.  CampbeU  v.  HaverhiU,  155  U.  S. 

14.  State  Medical  Examining  Board   610,  16  S.  Ct  217,  39  U.  S.  (L.  ed.) 
V.  Stewart,  46  Wash.  79,  89  Pac.  475,   280. 

123  A.  S.  R.  915,  13  Ann.  Cas.  663,  19.  Alabama  Bank  v.  Dalton,  9  How. 

11  L.R.A.(N.S.)  557.  522,  13  U.  S.   (L.  ed.)  242;  Metcalf 

15.  See   Divorce  and   Separation,  v.  Watertown,  153  U.  S.  671, 14  S.  Ct. 
vol.  9,  p.  378.  947,  38  U.  S.   (L.  ed.)   861. 

16.  Bauserman  v.  Blunt,  147  U.  S.  Note:  40  L.R.A.(N.S.)  421. 

647,  13  S.  Ct.  466,  37  U.  S.  (L.  ed.)  20.  Ross  v.  Duval,  13  Pet  45,  10 

316;   Meeker,  v.  I^ehigh  Val.  R.   Co.,  U.  S.  (L.  ed.)  51. 

236  U.  S.  412,  35  S.  Ct.  328,  59  U.  Note :  47  L.R.A.  478. 

S.  (L.  ed.)  644,  Ann.  Cas.  1916B  691.  1.  Atlanta  v.  Chattanooga  Foundry, 

17.  Leflingwell  v.  Warren,  2  Black  etc.,  127  Fed.  23,  61  C.  C.  A.  387,  64 
599,  17  U.  S.  (L.  ed.)  261;  Michigan  L.R.A.  72L 

Ins.  Bank  v.  Eldred,  130  U.  S.  093, 
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of  any  provision  in  the  federal  statute  prescribing  a  limitation.*  For 
example,  since  the  federal  law  does  not  provide  any  rule  of  limitation 
for  actions  for  treble  damages  brought  under  the  Sherman  antitrust 
law,  the  state  law  is  resorted  to  for  the  purpose  of  ascertaining  the 
limitation  applicable  in  such  proceedings.'  The  federal  courts  will 
adopt  the  state  limitation  laws  in  actions  as  to  which  the  state  courts 
have  no  jurisdiction,  as  for  example  in  patent  cases."*  Sometimes  an 
exception  is  established  to  a  general  limitation  of  law,  permitting  a 
new  suit  whenever  an  action  which  has  been  commenced  in  time 
and  the  plaintiff  has  failed  to  recover  on  grounds  otherwise  than  the 
merits.  The  effect  of  such  statute  is  to  maike  an  exception  to  the 
general  statute  of  limitations  of  the  state,  which  is  justiciable  in  the 
federal  as  well  as  in  the  state  courts,  and  therefore,  where  the  first 
action  was  prosecuted  in  a  state  court,  a  new  action  may  be  maintained 
in  a  federal  court.* 

44.  State  Laws  in  Federal  Equity  Cases. — State  statutes  of  limita- 
tions, when  applied  in  federal  suits  in  equity,  are  in  general  applied 
upon  principles  of  analogy ;  though  it  has  been  held  otherwise  where 
the  statute,  by  its  express  terms,  applies  to  suits  in  equity  as  well  as 
actions  at  law,  or  where  the  jurisdiction  of  law  and  equity  is  con- 
current. Subject  to  these  exceptions  the  rule  appears  to  be  that  the 
decisions  of  the  state  courts  respecting  statutes  of  limitations  are  not 
absolutely  binding  upon  the  federal  courts  in  suits  in  equity,  so  far 
at  least  as  they  pertain  to  the  remedy  merely,  and  not  to  the  substantive 
rights  of  the  parties.  But  thoug};i  sitting  in  equity,  the  federal  court 
may  follow  the. rule  of  decision  in  the  state  court  on  the  question  of 
laches  and  limitations.  And  upon  this  principle,  the  federal  courts 
have  followed  the  state  decisions  as  to  the  applicability  of  the  statute 
to  claims  against  trustees  and  upon  the  point  that  the  filing  of  a 
petition  within  a  statutory  period  is  sufficient,  although  process  is  not 
issued  until  after  the  period  has  expired.  The  federal  courts,  how- 
ever, when  sitting  in  equity,  will  not,  even  by  analogy,  apply  a  state 
statute  where  unusual  conditions  or  extraordinary  circumstances  render 
it  inequitable  to  do  so.*  The  supreme  court  of  the  United  States 
has  held  that  a  federal  court  of  equity  will  apply,  in  a  suit  to  quiet 
title  as  against  the  purchaser  of  notes  for  the  purchase  price  of  which 
a  vendor's  lien  has  attached,  the  rule  of  local  law  that,  when  a  debt 

2.  Amy  v.  Dubuque,  98  U.  S.  470,  4.  Campbell  v.  Haverhill,  156  U.  S. 
25  U.  S.  (L.  ed.)  228;  McClaine  v.  610,  15  S.  Ct.  217,  39  U.  S.  (L.  ed.) 
Rankin,  197  U.  S.  154,  25  S.  Ct.  410,   280. 

49  U.  S.  (L.  ed.)  702,  3  Ann.  Cas.  500.  5.  Harrison  v.  Remington  Paper  Co., 

Note:  40  L.R.A.(N.S.)  421.  140  Fed.  385,  72  C.  C.  A.  405,  5  Ann. 

3.  Cbultanooga  Foundry,  etc.  v.  At-  Cas.  314,  3  L,R.A.(N.S.)  954. 
lanta,  203  U.   S.  oJO,  27  S.  Ct.  65,  6.  Note:  40  L.R.A.(N.S.)  423. 
51  U.  S.  (L.  ed.)  241. 
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is  barred  by  the  statute  of  limitations,  an  action  to  foreclose  a  lien  or 
mortgage  given  as  security  for  the  debt  is  also  barred.' 

45.  Acceptance  by  Federal  Courts  of  Construction  by  State 
Courts. — The  construction  given  by  the  highest  court  of  a  state  to  a 
statute  of  limitations  of  that  state  will  be  followed  by  the  federal 
courts.®  Accordingly  it  has  heen  held  that  where  the  state  courts  have 
decided  that  a  foreign  corporation  cannot  avail  itself  of  the  statute 
of  limitations  of  that  state,  their  decision  on  the  construction  of  the 
statute  is  binding  upon  the  federal  courts.*  The  federal  courts  will 
even  follow  the  state  courts  when  the  latter  alter  their  views  as  to  the 
proper  construction  of  the  limitation  laws  of  the  state.*® 

46.  Conclusiveness  of  Construction  by  State  Courts  on  Appeal  to 
Federal  Courts. — The  supreme  court  of  a  state  may  construe  and 
apply  the  statute  of  limitations  enacted  by  the  state  legislature,  and  its 
decision  in  that  regard  is  not  subject  to  re-examination  in  the  federal 
supreme  court  under  a  writ  of  error  to  a  state  court.**  The  time  when 
a  cause  of  action  accrues  under  a  state  statute  is  not  a  federal  ques- 
tion, but  is  a  local  question,  on  which  the  decisions  of  state  courts 
cannot  be  reviewed  by  the  supreme  court  of  the  United  States.*' 
But  a  claim  of  exemption  from  liability  as  surety  on  the  bond  of  a 
United  States  marshal  by  reason  of  the  provision  of  an  act  of  Con- 
gress requiring  suits  on  marshals'  bonds  to  be  brought  within  six  years 
presents  a  federal  question.*'  Where  in  a  suit  in  a  state  court  there 
is  a  federal  question,  and  also  a  ground  under  the  state  statute  of 
limitations  on  which  the  judgment  is  sustainable,  and  it  does  not 
appear  on  which  of  the  two  grounds  the  judgment  was  based,  the 
United  States  supreme  court  has  no  jurisdiction  to  review  the  judg- 
ment.** 

47.  Enforcement  of  Contractual  Modification  of  Limitation  Laws. — 
In  some  jurisdictions  an  agreement  that  no  action  shall  be  brought 
on  a  contract  or  for  its  breach,  unless  within  a  time  therein  specified, 
which  is  difi'erent  from  the  time  fixed  by  statute  for  bringing  an 
action  on  such  contract  or  for  a  breach  thereof,  is  considered  against 

7.  Dupree  v.  Mansur,  214  U.  S.  161,  R.  Co.,  20  Wall.  137,  22  U.  S.  (L.  ed.) 
29  S.  Ct.  548,  53  U.  S.  (L.  ed.)  950.  331. 

8.  Amy  v.  Dubuque,  98  U.  S.  470,       10.  Leffingwell  v.  Warren,  2  Black 
25  U.  S.  (L.  ed.)  228;  Motcalf  v.  Wa-  599,  17  U.  S.  (L.  ed.)  261. 
tertown,  153  U.  S.  671,  14  S.  Ct.  947,       11.  Harrison  v.  Myer,  92  U.  S.  Ill, 
38  U.  S.  (L.  ed.)  861;  Dibble  v.  Bel-  23  U.  S.  (L.  ed.)  606. 

lingham  Bav  Land  Co.,  163  U.  S.  63,  12.  Great  Western  Tel.  Co.  v.  Purdy, 

16  S.  Ct.  939,  41  U.  S.  (L.  ed.)  72;  162  U.  S.  329, 16  S.  Ct.  810,  40  U.  S. 

Brunswick   Terminal   Co.   v.  National  (L.  ed.)  986. 

Bank,  99  Fed.  635,  40  C.  C.  A.  22,  48  13.  Montgomery  v.   HemantHez,   12 

L.R.A.  625.  Wheat.  129,  6  U.  S.  (L.  ed.)  576. 

Note:  52  Am.  Dec.  257.  14.  Johnson  v.  Risk,  137  U.  S.  300, 

See  also  United  States  Courts.  11  S.  Ct.  Ill,  34  U.  S.  (L.  ed.)  683. 

9.  Tiojra  R.  Co.  v.  Blossburg,  etc., 
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public  policy  and  therefore  unenforceable  in  the  conrtB,^*  though  the 
prevailing  view  seems  to  be  the  other  way.^*  This  provision  is  usually 
found  in  insurance  policies,  and  it  has  been  disoiisBed  in  connection 
with  that  subject.^' 

48.  Applicability  of  New  and  Repealed  Laws. — ^The  statute  of  lim- 
itations which  governs  is  the  one  in  force  at  the  time  of  the  filing  of 
the  plea,^^  although  it  has  been  said  that  the  statute  in  force  when 
the  action  is  commenced  must  control.^*  Henoe,  although  at  the 
time  that  a  suit  is  brought  the  cause  of  action  is  barred  by  the  pro- 
visions of  the  existing  statute,  if  subsequently,  before  any  plea  is 
interposed,  the  time  of  limitation  is  extended  so  as  to  take  the  case 
out  of  the  statute,  the  plea  of  the  limitation  statute  will  be  unavailing.*^ 
Similarly  where  a  cause  of  action  arises  when  one  statute  of  limita- 
tions is  in  force  and  thereafter  a  payment  is  made  while  a  different 
law  may  be  effective,  such  later  law  will  govern  as  to  the  time  of  the 
extension  created  by  the  payment.^  Where,  however,  the  operation 
of  the  statute  has  been  to  create  title  by  prescription  and  that  title 
is  not  subject  to  legislative  impairment,  the  statute  may  be  successfully 
interposed  as  a  defense  to  an  action  instituted  after  its  repeal,  where 
such  defense  is  necessary  to  the  defense  of  a  prescriptive  title.*  It 
has  also  been  held  that  a  statute  in  force  when  a  cause  of  action 
accrues  may  govern  the  case  rather  than  an  amendment  subsequently 
adopted.* 

Conflici  between  Lex  Fori  and  Lex  Loci  Contractu 

49.  Applicability  of  Lex  Fori  as  to  Limitations.— It  is  a  funda- 
mental principle  of  law  that  remedies  are  to  be  governed  by  the  laws 
of  the  country  where  the  suit  is  brought,*  although  matters  of  sub- 
stantive law  are  controlled  by  the  lex  loci  contractus  or  the  law  of  the 
jurisdiction  in  which  the  cause  of  action  arose,^  among  which  are  the 

15.  Galliher  v.  State  Mat  life  Ins.  20.  Sleeth  v.  Murphy,  Morris  (la.) 
Co.,  150  Ala.  543,  43   So.  833,  124  321,  41  Am.  Dec.  232. 

A.  S.  R.  83 ;  Miller  v.  State  Ins.  Co.,  1.  Walker  v.  Warner,  179  IlL  16, 

54  Neb.  121,  74  N.  W.  416,  69  A.  S.  R.  53  N.  E.  694,  70  A.  S.  E.  85. 

709  and  note.  2.  Note :  111  A.  S.  R.  461. 

16.  Wilkinson  t.  Worcester  First  3.  Heyward  v.  Fanners'  Min.  Co., 
Nat.  ¥'m  Ins.  Co.,  72  N.  Y.  499,  28  42  S.  C.  138,  19  S.  E.  963,  20  S.  E. 
Am.  Rep.  166;  McFarland  v.  Railway  64,  46  A.  S.  R.  702,  28  L.R.A.  42. 
Officials,  etc.,  Ace.  Ass'n,  6  Wyo.  126,  4.  See  Conflict  of  LiLWS,  vol.  5,  p. 
38  Pac.  347,  677,  63  A.  S.  R.  29,  27  1042.  See  also  Hendricks  v,  Com- 
L.R.A.  48.  stock,  12  Ind.  238,  74  Am.  Dec.  205. 

Note:  69  A.  S.  R.  711.  6.  See  Conflict  of  Laws,  vol.  5, 

17.  See  Instjbanob,  vol.  14,  p.  1416  p.  931.  See  also  Michigan  Ins.  Bank 
et  seq.  V.  Eldred,  130  U.  S.  693,  9  S.  Ct.  690, 

18.  Sleeth  v.  Murphy,  Morris  (la.)  32  U.  S.  (L.  ed.)  1080;  Hendricks  v. 
821,  41  Am.  Dec  232.  Comstoek,  12  Ind.  238,  74  Am.  Dec. 

19.  Note:  111  A.  S.  R.  46L  205;  Sleeth  v.  Murphy,  Morris  (la.) 
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time  when  a  cause  of  action  on  a  contract  arises^*  and  the  character, 
construction  and  validity  of  the  contract.'  Therefore  the  statute  of 
limitations  of  the  country  where  the  action  is  brought,  and  the  remedy 
is  sought  to  be  enforced,  and  not  of  the  country  or  place  where  the 
contract  was  made,  or  the  cause  of  action  arose,  or  where  the  plaintiff 
resides,  is  the  one  which  controls  in  the  event  of  a  conflict  of  laws. 
In  other  words,  the  lex  fori  determines  the  time  within  which  a  cause 
of  action  shall  be  enforced.^    Hence  in  ordinary  cases  a  foreign  statute 

321,  41  Am.  Dec.  232 ;  Brown  v.  Hath-  Valz  v.  Birmingham  First  Nat.  Bank, 

away,  73  W.  Va.  605,  80  S.  E.  959,  96  Ky.  543,  29  S.  W.  329,  49  A.  S.  R. 

51    L.R.A.(N.S.)    95;    Union    Stock-  306;  Adams  Exp.  Co.  v.  Walker,  US 

yards  Nat.  Bank  v.  Maika,  16  Wyo.  Ky.  121,  83  S.  W.  106,  67  L.R.A.  412 ; 

141,  92  Pac.  619,  125  A.  S.  R.  1032,  LouisviUe,  etc.,  R,  Co.  v.  Burkhart,  164 

14  Ann.  Cas.  977.  Ky.  92, 157  S.  W.  18,  46  L.R.A.(N.S.^ 
Notes:  92  Am.  Dec.  587;  8  Ann.  687   and  note;    Aston  v.   Morgan.   2 

Cas.  1124.  Mart.  0.  S.  (La.)  336,  5  Am.  Dec.  733; 

6.  Sterrett    v.    Sweeney,    15    Idaho  Lamberton  v.  Grant,  94  Me.  508,  48 
416,  98  Pac.  418,  128  A.  S.  R.  68,  20  All.  127,  80  A.  S.  R.  415;  AttriU  v 
L.R.A.(N.S.)  963;  Crofoot  v.  Thatch-  Huntington,  70  Md.  191,  16  Atl.  651, 
or,  19  Utah  212,  57  Pac.  171,  75  A.  14  A.  S.  R.  344,  2  L.R.A.  779,  re- 
S.  R.  725.  versed  on  another  point  in  146  U.  S. 

7.  See  Conflict  of  Laws,  vol.  5,  657,  13  S.  Ct.  224,  36  U.  S.  (L. 
p.  931.  ed.)   1123;  Perkins  v.  Guy,  65  Miss. 

8.  M^Cluny  v.  Silliman,  3  Pet.  270,  153,  30  Am.  Rep.  510;  Wright  v. 
7  U.  S.  (L.  ed.)  676;  Townsend  v.  Mordaunt,  77  Miss.  537,  27  So. 
Jemison,  9  How.  407,  13  U.  S.  (L.  640,  78  A.  S.  R.  536;  Carson  ▼. 
ed.)  194;  Amy  v.  Dubuque,  98  U.  S.  Hunter,  46  Mo.  467,  2  Am.  Rep.  529; 
470,  25  U.  S.  (L.  ed.)  228;  Walsh  v.  Ruhe  v.  Buck,  124  Mo.  178,  27  S.  W. 
Mayer,  111  U.  S.  31,  4  S.  Ct.  260,  28  412,  46  A.  S.  R.  439,  25  L.R.A.  178 ; 
U.  S.  (L.ed.)  338;  Michigan  Ins.  Bank  Berkley  v.  Tootle,  163  Mo.  584,  63 
V.  Eldred,  130  U.  S.  693,  9  S.  Ct.  690,  S.  W.  681,  85  A.  S.  R.  587;  Gross  v. 
32  U.  S.  (L.  ed.)  1080;  Willard  v.  W^atts,  206  Mo.  373, 104  S.  W,  30, 121 
Wood,  135  U.  S.  309,  10  S.  Ct.  831,  A.  S.  R.  662;  Gulick  v.  Loder,  13  N. 
34  U.  S.  (L.  ed.)  210-  Campbell  v.  J.  L.  68,  23  Am.  Dec.  711;  Nash  v. 
HaverhiU,  155  U.  S.  610,  15  S.  Ct.  Tupper,  1  Caines  (N.  Y.)  402,  2  Am. 
217,  39  U.  S.  (L.  ed.)  280;  Union  Dec.  197;  Decouche  v.  Savetier,  3 
Pac.  R.  Co.  V.  Wvler,  158  U.  S.  285,  Johns.  Ch.  (N.  Y.)  190,  8  Am.  Dec 

15  S.  Ct.  877,  39  U.  S.  (L.  ed.)  983;  478;  Arring:ton  v.  Arrington,  127  N. 
Great  Western  Tel.  Co.  v.  Purdy,  162  C.  190,  37  S.  E.  212,  80  A.  S.  R.  791, 
U.  S.  329,  16  S.  Ct.  810,  40  U.  S.  52  L.R.A.  201;  Hunt  v.  Jones,  12  R.  L 
(L.  ed.)  986;  Davis  V.Mills,  194  U.  S.  265,  34  Am.  Rep.  635;  Staples  ^ 
451,  24  S.  Ct.  692,  48  U.  S.  (L.  ed.)  Waite,  30  R.  I.  516,  76  Atl.  353,  30 
10(37;  Canadian  Pac.  R.  Co.  v.  John-  L.R.A.(N.S.)  895 ;  Crofoot  v.  Thatcher, 
ston,  61  Fed.  738,  26  U.  S.  App.  85,  19  Utah  212,  57  Pac.  171,  75  A.  S.  R. 
9  C.  C.  A.  587,  25  L.R.A.  470;  Atwater  725;  La  Selle  v.  Woolery,  14  Wash. 
V.  Townsend,  4  Conn.  47,  10  Am.  Dee.  70,  44  Pac.  115,  53  A.  S.  R.  855,  32 
97;  Krogg  v.  Atlanta,  etc.,  R.  Co.,  77  L.R.A.  73;  Freundt  v.  Hahn,  24  Wash. 
Ga.  202,  4  A.  S.  R.  79;  Obear  v.  Bir-  8,  63  Pac.  1107,  85  A.  S.  R.  939; 
minerham  First  Nat.  Bank,  97  Ga.  587,  Davidson  v.  Browning,  73  W.  Va.  27t), 
25  S.  E.  335,  33  L.R.A.  384;  Thomas  80  S.  E.  363,  L.R.A.1915C  976;  Brown 
v.  Clai-kson,  125  Ga.  72,  54  S.  E.  77.  6  v.  Hathaway,  73  W.  Va.  605,  80  S.  E. 
L.R.A.(N.S.)  658;  Graves  v.  Graves,  959,  51  L.R.A.(N.S.)  95;  Brown  v. 
i  Bibb  (Ky.)   207,  4  Am.  Dec.  697;  BickneU,  1  Pin.   (Wis.)  226.  39   Am. 
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of  limitations  cannot  be  pleaded  in  a  suit  on  a  cause  of  action  arising 
in  such  foreign  state.*  It  has  also  been  held  that  an  action  upon  a 
foreign  judgment  may  be  maintained,  if  not  barred  by  the  statute 
of  limitations  of  the  state  where  suit  thereon  is  brought,  even  though 
an  action  on  the  judgment  is  barred  in  the  state  where  it  was 
rendered.*®  In  other  words  it  ia  immaterial  whether  the  period  of 
limitation  in  the  state  in  which  the  contract  was  made  is  longer  or 
shorter  than  that  of  the  state  in  which  the  action  is  instituted.*^  Nor 
is  it  material  that  laws  of  the  forum  differ  from  those  prevailing  in 
other  jurisdictions.**  It  may  be  added  that  the  law  of  the  forum 
governs  the  que.-tion  of  prescription,^*  and  also  as  to  the  time  when 
an  infant  attains  his  majority  for  the  purpose  of  determining  whether 
the  cause  of  action  is  barred  by  limitation.**  If  suit  is  brought  in 
the  state  in  which  a  contract  was  entered  into  between  residents  of 
such  state,  the  law  of  such  jurisdiction  will  govern  on  the  question 
of  the  limitation  of  an  action  brought  there  to  enforce  the  contract 
though  it  was  to  be  performed  elsewhere.**^ 

50.  Exceptions  to  General  Principles. — To  the  general  rule  that 
the  lex  fori  governs  in  matters  relating  to  the  statute  of  limitations, 
certain  well  defined  exceptions  exist,  depending  primarily  on  the 
character  of  the  statute  in  the  state  in  which  the  cause  of  action 
arose,  or  on  the  presence  of  so-called  "comity  statutes,"  enacted  in 
the  state  in  which  suit  is  brought  directly  recognizing  the  limitation 
laws  of  the  former  state.  Under  these  exceptions  it  may  be  held  that 
an  action  barred  by  the  law  of  the  place  of  residence  of  the  defendant 
is  barred  in  the  state  in  which  suit  is  brought  in  the  same  manner 
as  if  the  action  had  arisen  in  that  state.**  If  a  statute  of  limitations 
of  a  state  destroys  not  only  the  right  of  action  but  also  the  cause  of 
action,  it  may  be  successfully  invoked  as  a  bar  to  the  action  in  what- 

Dec.  299;  Eingartner  v.  Illinois  Steel  (La.)   336,  5  Am.  Dec.  733. 

Co.,  103  Wis.  373,  79  N.  W.  433,  74  Notes :  95  A.  S.  R.  660 ;  8  Ann.  Caa. 

A.  S.  E.  871;  Union  Stockyards  Nat.  1124. 

Bank  v.  Maika,  16  Wyo.  141,  92  Pac.  11.  Davidson   v.   Browning,   73   \V. 

619,  125  A.  S.  R.  1032,  14  Ann.  Cas.  Va.  276,  80  S.  E.  303,  L.R.A.1915C 

977;  Don  v.  Lippmann,  5  CI.  &  F.  1,  976. 

6  Enff.  Rul.  Cas.  930.  12.  Great  Western  Tel.  Co.  v.  Pur- 
Notes:  8  Am.  Dec.  492;  65  Am.  Dec.  dv,  162  U.  S.  329,  16  S.  Ct.  810,  40 
744;  92  Am.  Dec.  587;  59  A.  S.  R.  U.  S.  (L.  ed.)  986. 
885;  95  A.  S.  R.  660;  13  L.R.A.  565;  13.  Ei-win  v.  Lowry,  2  La.  Ann.  314, 
48  L.R.A.  630;  6  L.R.A.{N.S.)  658;  46  Am.  Dec.  545. 
5  Ann.  Cas.  548;  8  Ann.  Cas.  1124;  2  14.  Bur-eit  v.  Williford,  56  Ark. 
Eng.  Rul.  Cas.  88.  187,  19  S.   W.  750,  35  A.  S.  R.  96. 

9.  PearsaU  v.  Dwight,  2  Mass.  84,  Note:  6  L.R.A.(N.S.)  659. 

3  Am.   Dec.   36;   Ruggles   v.  Keeler,  16.  Willard  v.  Wood,  164  U.  S.  502, 

3  Johns.  (N.  Y.)  263,  3  Am.  Dec.  482,  17  S.  Ct.  176,  41  U.  S.  (L.  ed.)  5:U. 

overruled  on   another   point   by   Ray-  16.  Riser  v.  Snoddy,  7  Ind.  442,  65 

mond  V.  Wheeler,  9  Cow.  (N.  Y.)  295.  Am.  Dec.  740. 

10.  Aston  V.  Morjran,  2  Mart.  0.  S. 
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over  state  the'ac'ioi.  may  be  brought/'  but  if  it  prescribes  the  effect 
of  absence  from  the  state  with  respect  to  the  time  when  as  action  may 
be  commenced,  and  pertains  solely  to  the  remedy,  and  neither  inter- 
prets, qualifies,  nor  extinguishes  tlV  right,  it  does  not  operate  beyond 
the  limits  of  such  state.*® 

51.  Statutory  Modification  of  Conrmon  Law  Rule. — The  general 
rule  that,  in  determining  whether  the  period  of  limitation  has  elapsed 
and  an  action  has  become  barred,  the  statute  of  limitations  of  the 
forum  is  to  be  consulted,  has  been  changed  in  probably  all  jurisdic- 
tions by  statutes,  which  provide  in  effect,  although  the  terms  vary 
greatly,  that  a  cause  of  action  arising  in  another  jurisdiction  and 
barrpd  there  shall  be  barred  in  the  domestic  courts.**  The  converse 
is  also  true  that  if  a  right  of  action  has  not  been  barred  by  the  statute 
of  the  jurisdiction  wherein  the  cause  originated,  it  is  not  barred  by 
the  statute  of  the  forum.*®  But  a  statute  of  this  type  may  restrict, 
without  enlarging,  the  statutory  period  of  limitations  prescribed  by 
the  lex  fori.  The  general  purpose  of  such  a  law  will  then  be  to  give  to 
one  sued  in  the  state  the  benefit  of  a  bar  completed  elsewhere,  in  which 
such  statute  exists.*  His  liability  will  continue  until  such  time  as 
the  cause  of  action  is  either  barred  in  the  state  where  it  arose,  or  until 
the  debtor  has  lived  within  the  state  of  the  forum  a  sufficient  length 
of  time  to  bar  it  by  the  statute  of  such  state.*  By  the  construction 
placed  on  some  of  these  statutes  the  bar  of  the  foreign  law  must  have 
l)een  complete  during  the  defendant's  residence  in  the  foreign  juris- 
diction.* Occasionallv  the  form  of  the  statute  is  to  the  effect  that 
where  a  cause  of  action  has  arisen  in  another  state,  and  an  action 
there  is  barred  by  the  laws  of  that  state,  an  action  thereon  shall  not 
be  maintained  in  the  second  state  except  in  favor  of  one  who  has 

17.  Canadian  Pac.  R.  Co.  v.  John-  S.  R.  699,  4  Ann.  Cas.  146,  3  L.R.A. 
slon,  61  Fed.  738,  26  U.  S.  App.  85,  (N.S.)  1187;  Doughty  v.  Funk,  15 
9  C.  C.  A.  537,  25  L.K.A.  470;  Lam-  Okla.  643,  84  Pac.  484,  4  L.R.A.(N.S.) 
berton  v.  Grant,  94  Mo.  508,  48  Atl.  1029;  Freundt  v.  Hahn,  24  Wash.  8, 
127,  80  A.  S.  R.  415;  Berkley  v.  Tootle,"  63  Pac.  1107,  85  A.  S.  R.  939. 

163  Mo.  584,  63  S.  W.  681,  85  A.  S.  R.  Notes:  51  L.R.A.(N.S.)  96;  L.R.A. 

r)87.  191 5C  977;  14  Ann.  Cas.  42. 

Note:  22  Am.  Dec.  363.  For  a  detailed  analysis  of  the  vari- 

18.  Lanibcrton  v.  Grant,  94  Me.  508,  ous  statutes,  see  48  L.R.A.  639  note. 
48  Atl.  127,  80  A.  S.  R.  415.  20.  Note:  14  Ann.  Cas.  42. 

19.  Bacon  v.  Rives,  106  U.  S.  99,  1.  Brown  v.  Hathaway,  73  W.  Va. 
1  S.  Ct.  3,  27  U.  S.  (L.  ed.)  69;  Riser  605,  80  S.  E.  959,  51  L.R.A.(N.S.) 
V.   Snoddv,  7  Ind.  442,  65  Am.  Dee.  95. 

740;  Bruner  v.  Martin,  76  Kan.  862,  2.  West  v.  Theis,  15  Idaho  167,  96 

f.3   Pac.   165,   123   A.   S.   R.   172,   14  Pac.  932,  128  A.  S.  R.  58  and  note, 

Ann.   Cas.  30,  14  L.R.A.(N.S.)    775;  17   L:R.A.(N.S.)    472. 

I^wis  V.  Hyams,  26  Nev.  68,  63  Pac.  3.  Bruncr  v.  Martin,  76  Kan.  862, 

12(),  64  Pac.  817,  99   A.   S.  R.   677;  93  Pac.  165,  123  A.  S.  R.  172, 14  Ann. 

Hunter  v.  Niagara  Fire  Ins.   Co.,  73  Cas.  39,  14  L.R.A.(N.S.)  775. 

Ohio  St.  110,  76  N.  E.  563,  112  A.  Note:  14  Ann.  Cas.  43. 
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been  a  citizen  of  this  state,  and  has  held  the  cause  of  action  from  the 
time  it  accrued.*  Where  a  statute  prohibits  actions  on  causes  whicli 
are  fully  barred  by  the  laws  of  the  country  where  the  defendant  had 
previously  resided,  an  exception  may  be  provided  to  the  effect  that 
the  statute  shall  not  apply  to  causes  of  action  arising  within  the  state 
in  which  the  suit  is  brought.*  When  a  statute  refers  to  the  barring 
of  actions  under  the  "laws"  of  another  jurisdiction,  this  includes 
rules  established  by  judicial  decision  as  well  as  statutory  enactments.* 

52.  Limitation  Incident  to  Statutory  Action  for  Tort. — To  the  gen- 
eral rule  that  the  remedies,  as  distinguished  from  the  rights  of  the 
parties,  are  determined  by  the  law  of  the  forum,  and  that  the  statutes 
of  limitations  are  part  of  the  remedy,  and  not  of  the  laws  affecting 
rights,  there  is  an  exception  in  the  case  in  which  a  statutory  liability 
is  sought  to  be  enforced,  and  the  statute  prescribes  the  period  of  limita- 
tion. In  this  case  the  general  rule,  adopting  the  statutes  of  limitations 
of  the  forum,  is  departed  from,  and  the  limitation  prescribed  by  .the 
act  fixing  the  liability  is  applicable.'  The  most  important  class  of 
cases  falling  within  the  present  exception  to  the  general  rule  consists 
of  those  brought  in  one  state  under  a  statute  of  a  different  state  giving 
a  right  of  action  for  damages  for  death  or  personal  injuries,  and  con- 
taining an  express  limitation  of  the  time  for  suit  as  a  condition  of 
the  right  of  action.*  It  should  be  noted  that  the  lex  fori  governs  in 
an  action  for  personal  injuries  founded  on  the  common  law,*  and 
where  a  right  of  action  for  a  tort  is  given  by  a  statute  of  another  state, 
and  no  period  of  limitation  is  prescribed  otherwise  than  by  the  general 
law  of  limitation  prevailing  in  that  state,  the  lex  fori,  not  the  lex  loci, 
applies  on  the  subject  of  limitation.*®  Hence  the  present  exception 
is  limited  to  (^es  in  which  a  cause  of  action  is  wholly  statutory,  and 
there  is  annexed  to  the  right  of  recovery  the  condition  that  suit  must 
be  brought  within  a  designated  time.^* 

53.  Bar  of  Statute  Occurring  During  Period,  of  Residence. — Some 
courts  without  depending  on  legislation  appear  to  hold  generally  that 
where  a  cause  of  action  is  fully  barred  in  the  state  where  it  arose,  and 
at  a  time  when  the  defendant  resided  therein,  it  will  be  considered  as 

4.  Lilly-Brackett  Co.  v.  Sonnemann,       9.  Krogg  v.  Atlanta,  etc.,  E.   Co., 
157  Cal.  192,  106  Pac.  715,  21  4nn.   77  Ga.  202,  4  A.  S.  R.  79. 

Ca.s.  1279.  Note:   48  L.R.A.  (i38. 

5.  Moran  v.  Moran,  144  la.  451,  123       10.  O'Shields  v.  Georgia  Pac,  R.  Co., 
N.  W.  202,  30  L.R.A. (N.S.)  898.  83  Ga.  621,  10  S.  E.  268,  6  L.R.A. 

6.  Note:  l4  Ann.  Cas.  44.  152;  Louisville,  etc,  R.  Co,  v.  Burk- 

7.  Brunswick  Terminal   Co.   v.  Na-   hart,  154  Ky.  92,  157   S.  W.  18,  46 
tional  Bank,  99  Fed.  635.  40  C.  C.  A.   L.R.A.(N.S.)  687  and  note. 

22,  48  L.R.A.  025  and  note.  11.  O'Shiolds  v.  Georgia  Pac.  R.  Co., 

Note:  48  L.R.A.  625.  83  Ga.  621,  10  S.  E.  268,  6  L.R.A. 

8.  See  Death,  vol.  8,  p.  806.  152. 
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barred  in  other  jurisdictions  also.^*  In  states  recognizing  this  distinc- 
tion adverse  possession  of  personal  property  in  one  state  until  the 
right  of  recovery  has  become  barred  in  that  state  will  prevent  a 
recovery  in  another  state  having  a  longer  period  of  prescription,  into 
which  the  possessor  may  remove.*'  Similarly  where  the  parties  reside 
in  a  state  at  the  time  of  the  settlement  of  a  decedent's  estate,  and 
they  omit  to  submit  their  claim  in  due  season  whereby  it  becomes 
absolutely  barred  by  the  law  of  such  state,  no  effect  will  be  given  to 
such  claim  thereafter  in  other  states.**  Yet  in  this  connection  it 
should  be  noted  that  where  a  resident  of  a  state  goes  into  another  state 
and  makes  a  partial  payment  on  a  contract  of  the  latter  state  after 
its  maturity,  and  before  such  contract  is  barred  by  the  statute  of 
limitations  of  that  state,  on  his  return  to  the  first  state  the  contract 
follows  him  as  made,  and  is  enforceable  under 'the  laws  of  such 
stat%.**  But  in  other  jurisdictions  the  fact  that  the  parties  resided  in 
another  state  in  which  the  cause  of  action  arose,  and  continued  to  reside 
there  until  the  cause  of  action  was  barred  by  the  law  of  such  state, 
does  not  appear  to  be  material.*'  The  courts  have  also  held  that  the 
fact  that  the  remedy  at  law  is  barred  by  limitation  in  one  state  as 
between  residents  thereof  does  not  give  a  legal  or  equitable  right  to 
interpose  such  bar  to  an  action  between  the  same  partite  in  another 
state  against  property  therein  and  where  the  right  of  action  is  not 
so  l)arred.*' 

54.  Which  Law  Governs  Actions  on  Foreign  Judgments. — The  plea 
of  the  statute  of  limitations  to  an  action  instituted  in  one  state  on  a 
judgment  obtained  in  another  is  a  plea  to  the  remedy,*'  and  the 
general  rule  is  that  the  law  of  the  forum,  rather  than  that  of  the  place 
where  the  judgment  was  rendered,  will  govern.**  It  has  uniformly 
been  held  that  each  of  the  states  of  the  Union  may  pass  §,  law  limiting 

12.  Note:  48  L.R.A.  625.  •  127  N.  C.  190,  37  S.  E.  212,  80  A. 

13.  Broh  V.  Jenkins,  ^  Mart.  0,  S.  S.  R.  791,  52  L.R.A.  201;  Hendricks 
(La.)  526,  13  Am.  Dec.  320.  v.  Comstock,  12  Ind.  238,  74  Am.  Dec. 

Note:  48  L.R.A.  635.  205. 

14.  Woodbridge  v.  Austin,  2  Tyler  19.  M'Elmoyle  v.  Cohen,  13  Pet.  312, 
(Vt.)  364,  4  Am.  Dec.  740.  10  U.  S.  (L.  ed.)  177;  Metcalf  v.  \Va- 

15.  Sterrett  v.  Sweeney,  15  Idaho  terlown,  153  U.  S.  671,  14  S.  Ct.  947, 
416,  98  Pac.  418,  128  A.  S.  R.  68,  20  38  U.  S.  (L.  ed.)  861;  Rice  v.  Moore, 
L.R.A.(N.S.)  9G3.  48  Kan.  590,  30  Pac.  10,  30  A.  S.  R. 

16.  Bulger  v.  Roche,  11  Pick.  318  -and  note,  16  L.R.A.  198 ;  Gulick 
(Mass.)  36,  22  Am.  Dec.  359  and  v.  Loder,  13  N.  J.  L.  68,  23  Am.  Dec. 
note.  711;  Arriiigton  v.  Arrington,  127  N. 

17.  Thorndike  v.  Thorndike,  142  III.  C.  190,  37  S.  E.  212,  80  A.  S.  R.  791, 
450,  32  N.  E.  510,  34  A.  S.  R.  90,  21  52  L.R.A.  201;  Arkansas  City  First 
L.R.A.  71.  Nat.  Bank  v.  Hazie,  27  R.  I.  190,  61 

18.  M'Elmoyle  v.  Cohen,  13  Pet.  312,  Atl.  171,  8  Ann.  Cas.  1123  and  note. 
10  U.  S.  (L.  ed.)  177;  Laniberton  v.  Notes:  48  L.R.A.  632,  634;  8  Ann. 
Grant,  94  Me.  508,  48  Atl.  127,  80  A.  Cas.  1124.  See  also  Judgments,  toI. 
S.   R.   415;   Arrington    v.   Arrington,  15,  pp.  942,  943. 
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the  time  within  which  an  action  may  be  brought  on  a  judgment 
rendered  in  another  state,  without  thereby  depriving  the  judgment 
of  the  full  faith  and  credit  which  it  is  entitled  to  under  the  constitu- 
tion of  the  United  States.-®  Hence  the  courts  will  not  inquire  into 
the  rules  for  the  limitation  of  actions  in  the  state  where  a  foreign  judg- 
ment has  been  obtained,^  and  a  judgment  entered  on  a  promissory 
note  within  the  time  permitted  by  the  laws  of  the  state  in  which  the 
judgment  is  entered  cannot  be  defeated  in  another  state  because  its 
statute  of  limitations  had  barred  the  debt  before  the  judgment  was 
entered.*  Similarly  a  judgment  of  the  courts  of  a  state  where  a  nolo 
is  sent  for  collection  holding  it  barred  by  the  statute  of  limitations 
will  not  bar  a  suit  in  another  state,  if,  by  the  laws  of  the  state  where 
the  judgment  was  rendered,  the  cause  of  action  was  not  extinguished 
by  the  judgment.'  Furthermore  the  revivor  of  a  judgment  in  the 
slate  in  which  it  was  rendered,  without  personal  service  on  the  defend- 
ant or  the  entry  of  his  appearance,  cannot  prevent  the  operation 
against  such  judgment  of  the  statute  of  limitations  of  another  stale, 
in  which  the  defendant  resided  at  the  time  of  such  revivor,  and  in 
which  an  action  is  thereafter  attempted  to  be  maintained  against  him.* 
55.  Eif  ect  of  Law  of  State  of  Temporary  Intervening  Residence. — 
Although  under  certain  circumstances  the  limitation  law  of  the  state 
in  which  a  cause  of  action  arose  is  of  controlling  importance  in 
determining  whether  suit  may  be  brought  thereon  in  another  juris- 
■  diction,*  it  is  not  necessary  to  inquire  what  are  the  statutes  of  limita- 
'  [  tion  of  states  or  countries  in  which  the  parties  may  have  resided  in 
the  period  intervening  between  the  time  the  caujie  of  action  arose 
and  the  time  suit  was  brought  thereon.'  A  statute  prohibiting  a  suit 
on  a  cause  of  action  barred  by  lapse  of  time  in  the  jurisdiction  in 
which  the  cause  of  action  arose  has  reference  only  to  the  primary 
and  original  jurisdiction  in  which  it  arose,  and  does  not  contemplate 
other  jurisdictions  in  which  a  cause  of  action  may  arise  or  accrue 
because  defendant  takes  up  his  domicil  therein.'  It  is  wholly  imma- 
terial that  the  defendant,  during  such  intervening  period,  may  have 
resided  in  another  jurisdiction  a  sufficient  length  of  time  to  bar  the 
right  of  action  under  its  laws  if  the  statutes  of  limitation  of  the  state 

20.  Leathe  v,  Thomas,  218  111.  246,  198 ;  Ropier  v.  Davis,  32  Neb.  556,  49 
75  N.  E.  810,  4  Ann.  Gas.  79.  N.  W.  458,  29  A.  S.  R.  457,  13  L.R.A. 

1.  Gulick  V.  Loder,  13  N.  J.  L.  68,  565. 

23  Am.  Dec.  711.  5.  See  supra,  par.  54. 

2.  Cuvkendall  v.  Doe,  129  la.  453,  6.  West  v.  Tliois,  15  Idaho  167,  96 
105  N.  W.  698,  113  A.  S.  B.  472,  3  Pac.  932,  128  A.  S.  R.  58,  17  L.R.A. 
L.R.A.(N.S,)  449.  (N.S.)  472. 

3.  Brand  v.  Brand,  116  Ky.  785,  76  7.  McKee  v.  Dodd,  152  Cal.  6r,7,  93 
S.  W.  868,  63  L.R.A.  206.  Pac.  854,  125  A.  S.  R.  82,  14  L.K.A. 

4.  Rice  V.  Moore,  48  Kan.  590,  30  (N.S.)  780. 
Pac.  10,  30  A.  S.  R.  318,  16  L.R.A. 
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of  origin  of  the  cause  of  action  and  of  the  state  in  which  8uit  u 
brought  have  not  run  against  the  obligation.* 


IV.  Period  op  Limitations 

Under  Miscellaneous  Cvrcurmtances 

56.  Criminal  Proceedings.-»-An  act  of  limitation  is  an  act  of  grace 
in  the  matter  of  criminal  prosecutions.  The  state  makes  no  contract 
with  criminals  at  the  time  of  the  passage  of  the  act  of  limitation  that 
they  shall  have  immunity  from  punishment  if  not  prosecuted  within 
the  statutory  period.  Such  enactments  are  measures  of  public  policy 
only.  They  are  entirely  subject  to  the  will  of  the  legislature,  and 
may  be  changed  or  repealed  altogether  in  any  case  where  a  right  to 
acquittal  has  not  been  absolutely  acquired  by  the  completion  of  the 
period  of  limitation.*  But  it  is  generally  recognized  that  after  the 
right  of  prosecution  has  been  barred,  public  policy  requires  that  the 
limitations  be  absolute  and  irrevocable.^®  A"  statute  of  limitations 
in  criminal  cases  therefore  differs  from  one  applicable  to  civil  actions, 
for  while  the  latter  bars  the  remedy  only  and  not  the  cause  of  action," 
a  statute  limiting  criminal  prosecutions  destroys  the  right  of  action 
as  well  as  *the  remedy.^*  Limitation  laws  of  the  several  states  govern- 
ing criminal  proceedings  necessarily  vary  in  tlicir  form  and  terms. 
Among  various  distinctions  which  appear  may  be  mentioned  the 
custom  of  having  different  limitation  periods  for  felonies  as  dis- 
tinguished from  less  important  crimes.^*  When  a  statute  of  limitation 
bars  prosecutions  for  conspiracy  after  a  designated  time,  an  overt  act 
committed  within  such  period  will  likewise  be  barred.  When,  in 
such  a  case,  subsequent  overt  acts  are  committed  under  the  old  con- 
spiracy within  the  statutory  period,  the  existence  of  the  conspiracy  and 
the  conscious  participation  of  the  defendant  therein  within  such  period 
are  indispensable  to  the  maintenance  of  a  prosecution  for  the 
conspiracy.** 

57.  Actions  for  Penalties,  Forfeitures  and  Statutory  Liabilities. — 
Actions  for  penalties  and  forfeitures  are  generally  governed  by  a 
shorter  period  of  limitation  than  are  actions  to  enforce  contractual 

8.  West  V.  Theis,  15  Idaho  167,  96       11.  See  supra,  par.  4. 

Pac.  932,  128  A.  S.  R.  58,  17  L.R.A.  12.  Moore  v.  State,  43  N.  J.  L.  203, 

(N.S.)  472.  39  Am.  Rep.  558. 

9.  Note:  39  Am.  Rep.  577.     As  to  13.  State  v.  Reeves,  97  Mo.  668,  10 
the  limitation  of  criminal  proceedings  S.  W.  841,  10  A.  S.  R.  349. 
[generally,  see  Criminal  Law,  vol.  8,  14.  Ware  v.  United  States^  154  Fed. 
p.  132.  577,  84  C.  C.  A.  503,  12  Ann.  Cas.  233, 

10.  Moore  v.  State,  43  N.  J.  L.  203,   12  L.R.A.  (N.S.)  1053  and  note. 
39  Am.  Rep.  558. 
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liabilities  or  to  recover  damages,**  and  therefore  it  is  important  to 
distinguish  between  the  two  classes.**  An  action  to  recover  three- 
fold damages  for  the  violation  of  the  Federal  Antitrust  Act  is  not 
to  be  classified  as  one  for  a  penalty,  but  falls  within  the  other  class.*' 
On  the  other  hand  an  action  to  enforce  the  liability  of  the  trustees 
of  a  corporation  for  failure  to  make  reports  is  for  a  penalty  within 
the  meaning  of  the  statute  of  limitations.*^  An  act  making  stock- 
holders liable  for  debts  contracted  by  the  corporation  while  its  officers 
are  in  default  in  publishing  an  annual  notice  of  its  existing  debts  is 
a  penal  statute,  and  proceedings  under  it  are  actions  for  penalties 
within  the  meaning  of  the  statute  of  limitations.**  Statutes  of  limita- 
tion sometimes  contain  special  provisions  for  actions  based  on  statutory 
liabilities.*^ 

58.  Disbarment  Proceedings. — ^The  statute  of  limitations  is  not 
recognized  as  a  defense  to  a  proceeding  for  the  disbarment  of  an  attor- 
ney.^ But,  while  not  applying  the  statutes  to  disbarment  proceedings, 
the  courts  frequently  take  lapse  of  time  into  consideration  in  such 
cases.  It  has  been  judicially  said  that  the  law  will  not  favor  the  institu- 
tion of  prosecutions  of  this  character  after  the  lapse  of  a  great  length  of 
time,  and  a  party  whose  rights  are  injuriously  affected  by  conduct  of 
the  character  warranting  disbarment  ought  to  be  required  to  exhibit 
his  information  within  a  reasonable  time  so  that  the  attorney  impli- 
cated may  be  afforded  an  opportunity  to  make  his  defense  while 
testimony  for  that  purpose  can  be  had.* 

59,  Miscellaneous  Periods. — The  period  of  limitations  in  actions 
of  assumpsit  on  simple  contracts  necessarily  varies  in  different  juris- 
dictions.' Sometimes  different  periods  are  established  for  actions  on 
written  contracts  and  on  contracts  not  in  writing;  for  example,  six 

15.  Coming  v.  McCullough,  1  N.  L.R. A.  721 ;  Webber  v.  Salt  Lake  City, 
Y.  47,  49  Am.  Dec.  287.  40  Utah  221,  120  Pac.  503,  37  LJt.A. 

16.  Meeker  v.  Lehigh  Val.  R.  Co.,    (N.S.)  1115. 

236  U.  S.  412,  35  S.  Ct.  328,  59  U.  1.  State  Bar  Commission  v.  Sullivan, 

S.  (L.  ed.)  644,  Ann.  Cas.  1916B  691.  35   Okla.  745,  131  Pac  703,  L.E.A. 

17.  Chattanooga    Foundry,    etc.    v.  1915D  1218  and  note. 
Atlanta,  203  U.  S.  390,  27  S.  Ct.  65,  Note:  11  L.R.A.(N.S.)  557. 

61  U.  S.  (L.  ed.).  241,  affirming  At-       See  Attorneys  at  Law,  vol.  2,  p. 

lanta  v.  Chattanooga  Foundry,  etc.,  127  1107. 

Fed.  23,  61  C.  C.  A.  387,  64  L.R. A.  721.       2.  Note :  L.R.A.1915D  1218. 

18.  State  Sav.  Bank  v.  Johnson,  18  8.  Koshkonong  v.  Burton,  104  U.  S. 
Mont.  440,  45  Pac.  662,  56  A.  S.  B.  668,  26  U.  S.  (L.  ed.)  886;  Martin  v. 
691,  33  L.R.A.  552.  Broach,  6  Ga.  21,  50  Am.  Dec.  306; 

19.  Globe  Pub.  Co.  v.  State  Bank,  Bucknam  v.  Thompson,  38  Me.  171, 
41  Neb.  175,  59  N.  W.  683,  27  L.R.A.  61  Am.  Dec.  237;  Clarke  v.  Pierce,  215 
854,  overruling  Coy  v.  Jones,  30  Neb.  Mass.  552,  102  N.  E.  1094,  Ann.  Cas. 
798,  47  N.  W.  208,  10  L.R.A.  658,         1914D  421 ;  McLure  v.  Melton,  34  S. 

20.  Atlanta  v.  Chattanooga  Foundry,  C.  377,  13  S.  E.  615,  27  A.  S.  B.  820, 
etc.,  127  Fed.  23,  61  C,  C.  A.  387,  64  13  L.R.A.  723. 
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years  for  the  former,*  and  three*  or  four  years  for  the  latter;  •  or, 
as  elsewhere  provided,  four  years  in  the  case  of  contracts  in  writing 
and  two  years  for  those  not  in  writing.'  Again,  a  different  period 
may  be  established  for  actions  on  witnessed  notes  as  compared  with 
ordinary  notes  and  simple  contracts.®  The  greater  the  solemnity  of 
the  instrument  the  longer,  as  a  rule,  is  the  statutory  period  in  which 
suit  may  be  brought  thereon.  The  limitation  period  fixed  by  statute 
for  actions  on  sealed  instruments  is  therefore  generally  of  longer 
duration  than  those  on  simple  contracts,  and  not  infrequently  is  sb 
long  as  twenty  years.*  A  moderately  short  period  such  as  five  years 
has  been  used  in  provisions  serving  as  a  dragnet  clause  applicable 
to  all  civil  actions  not  provided  for  by  any  other  section  or  statute.^* 
An  exception  may  be  made  to  the  statutes  of  limitation  whereby, 
when  an  action  is  commenced  within  the  period  allowed  by  law,  but 
the  plaintiff  fails  otherwise  than  on  the  merits  and  the  time  limited 
has  expired  at  the  time  of  such  failure,  an  extension  for  an  additional 
designated  period  is  permitted  for  commencing  a  new  suit  on  the 
same  cause  of  action.  A  voluntary  dismissal  of  an  action  by  a  plain- 
tiff without  prejudice  to  a  future  action  was  a  failure  in  ihe  action 
otherwise  than  upon  the  merits,  within  the  meaning  of  this  statute.** 
60.  Limitations  in  Cases  Not  Otherwise  Provided  for. — Provisions 
of  a  statute  of  limitation  fixing  a  period  within  which  must  be  brought 
all  actions  not  otherwise  provided  necessarily  cover  the  residuary  field 
of  suits  not  governed  by  the  remaining  provisions  of  the  limitation 
laws.  Since  the  statute  law  on  this  subject  is  greatly  diversified  and 
wholly  lacks  uniformity  in  the  different  jurisdictions,  it  is  imprac- 
ticable to  attempt  to  state  here  the  force  and  effect  of  such  provisions. 
In  one  state  there  may  be  no  law  applying  to  actions  on  the  case  for 
fraud  and  deceit,  and  therefore  such  actions  will  fall  into  this  residuary 
class,**  and  in  a  jurisdiction  in  which  the  laws  do  not  in  terms  pre- 
scribe any  limitation  to  actions  on  sealed  instruments,  it  has  been 
held  that  such  actions  were,  therefore,  embraced  by  the  limitation  of 
twenty  years  as  to  personal  actions  on  contracts  not  otherwise  limited 

4.  Atlanta,  etc.,  R.  Co.  ▼.  McKinney,  A.  S.  R.  215,  6  L,R.A.(N.S.)  436; 
124  la.  929,  53  S.  E.  701,  110  A.  S.  Clarke  v.  Pierce,  215  Mass.  552,  102 
R.  215,  6L.R.A.(N.S.)  436.  N.   E.   1094,   Ann.    Cas.   1914D   421; 

5.  Washington  v.  Soria,  73  Miss.  Booker  v,  Booker,  29  Grat  (Va.)  605, 
665,  19  So.  485,  55  A.  S.  R.  555.  26  Am.  Rep.  401. 

6.  Atlanta,  etc.,  R.  Co.  v.  McKin-  10.  Bates  v.  Bates  Mach.  Co.,  230 
ney,  124  Ga.  929,  53  S.  E.  701,  110  111.  619,  82  N.  E.  911,  12  Ann.  Cas. 
A.  S.  R.  215,  6  L.R.A.(N.S.)  436.  174. 

7.  Faires  v.  Coekerell,  88  Tex.  428,  11.  Harrison  v.  Remington  Paper 
31  S.  W.  190,  639,  28  L.R.A.  528.  Co.,  140  Fed.  385,  72  C.  C,  A.  405, 

8.  Buckman  v.  Thompson,  38  Me.  5  Ann.  Cas.  314,  3  L.R.A.(N.S.)  954. 
171,  61  Am.  Dec.  237.  12.  Bates  v.  Bates  Mach.  Co.,  230 

9.  Atlanta,  etc.,  R.  Co.  v.  McKin-  111.  619,  82  N.  E.  911,  12  Ann.  Cas. 
ney,  124  Ga,  929,  53  S.  E.  701,  110  174. 
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by  the  laws  of  the  state.  ^'  Sometimes  the  residuary  character  of  a 
proviiiion  in  a  limitation  law  is  not  apparent  on  casual  reading.  Thus 
a  section  of  a  law  providing  that  an  action  on  a  contract,  obligation^ 
or  liability  not  founded  on  an  instrument  in  writing  must  be  brought 
within  a  designated  .period  after  the  cause  of  action  shall  have  accrued 
has  been  construed  broadly  as  governing  all  actions  at  law  not  specific- 
ally mentioned  in  other  portions  of  the  statute,  even  including  liabili- 
ties arising  in  consequence  of  torts  committed.^*  But  on  this  point  the 
authorities  are  not  uniform,  and  a  statute  of  limitations  for  the  com- 
mencement of  actions  on  a  contract  or  liability,  express  or  implied, 
which  is  not  in  writing,  has  been  construed  as  referring  only  to 
contractual  liabilities.^^ 

In  Probate  MaJtien 

61.  Limitations  in  Probate  Courts. — While  it  has  been  held  that 
the  statute  of  limitation  may  be  set  up  in  an  orphans'  court  or  probate 
court  in  like  manner  as  in  a  court  of  law;  and  that  the  statute  will 
not  be  tolled  in  such  courts  by  anything  sTiort  of  a  suit  at  law,  or,  what 
is  its  equivalent,  in  the  orphans'  court.*'  It  has  also  been  held  that 
a  general  statute  of  limitations  governing  the  bringing  of  suits  in 
civil  actions  is  not  applicable  to  proceedin.e:s  in  probate  courts  but 
refers  only  to  limitations  of  time  in  commencing  ordinary  civil 
actions,*^  The  consensus  of  opinion  is  that  no  lapse  of  lime  will  bar 
a  proceeding  to  probate  a  will,*®  or  to  obtain  a  grant  of  administration, 
for  the  reasons  that  the  legal  title  to  personalty  belonging  to  the 
estate  devolves  on  the  executor  oi>  administrator  and  can  only  be 
recovered  and  transmitted  to  the  heirs  or  distributees  through  him, 
and  that  unrepresented  estates  are,  under  strict  rules  of  law,  unaffected 
by  statutes  of  prescription  or  limitation.  Proceedings  for  the  appoint- 
ment of  an  administrator  may,  however,  be  limited  as  to  time.** 

62.  Suits  for  Legacies. — ^An  administrator  or  executor  is  consid- 
ered a  trustee  for  the  persons  who  are  entitled  to  the  distributive  shares 
of  an  estate  by  virtue  of  the  statute  of  descents,*^  or  the  provisions 
of  the  testament  of  the  decedent.  Hence  the  statute  of  limitations 
is  not  a  bar  to  the  recovery  of  a  distributive  share  of  personal  estate 

18.  Kosbkonong  y.  Burtoa,  104  U.  18.  Haddock  v.  Boston,  etc.,  R.  Co., 

S.  6G8,  26  U.  S.  (L.  ed.)  886  146  Mass.  165,  15  N.  E.  495,  4  A. 

14.  Lattin  v.  Gillette,  95  Oal.  317,  S.  R.  295;  Alsobrook  v,  Orr,  130  Teiin. 

30  Pac.  545,  29  A.  S.  R.  115.  120,  169  S.  W.  1165,  Ann.  Cas.  191oB 

16.  Suter  v.  Weuatchee  Water  Pow-  627.    See  Wills. 

er  Co.,  36  Wash.  1,  76  Pac.  298,  102  19.  See   Executobs  and   Adminis- 

A.  S.  R.  881.  TRATORS,  vol.  11,  pp.  51-53.     See  also 

16.  Keyser'a  Appeal,  124  Pa.  St.  80,  State  v.  McGlynn,  20  CaL  233,  81  Am. 
16  Atl.  577,  2  L.R.A.  159.  Dec.  118. 

17.  Bradford  v.  Shine,  13  Fla.  393,  20.  Hildftbrand  v.  Kinney,  172  Tnd. 
7  Am.  R«p.  239.  447,  87  N,  E.  832,  19  Ann.  Caa.  788. 
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to  which  a  person  is  entitled  under  the  intestate  laws.*  Nor  do  courts 
of  equity  in  suits  for  legacies  adopt  the  statute  or  its  exceptions,  or 
act  in  analogy  or  conformity  to  the  statute.*  And  generally  in 
actions  founded  on  and  created  by  a  will,  the  statute  of  limitations 
does  not  apply.' 

63.  Legacies  Charged  on  Devises. — ^A  legacy  charged  on  an  estate 
is  not  subject  to  the  statute  of  limitations  for  the  reason  that  it  is 
considered  as  charged  on  a  trust  estate  and  as  constituting  a  trust 
of  which  equity  has  the  proper  and  exclusive  cognizance.*  Yet  a 
suit  in  equity  for  a  legacy  charged  on  land  has  been  held  to  be 
barred  by  the  lapse  of  thirty  years  without  any  demand  for  its  pay- 
ment, either  by  the  legatee  or  her  husband.*  A  bill  in  equity  brought 
for  such  purpose  is  dismissible  on  the  ground  of  a  presumption  of 
payment,  arising  from  the  time  which  has  elajpsed  before  suit  was 
brought.'  It  seems  that  laches  will  not  debar  an  heir  from  proceed- 
ing to  test  the  validity  of  a  trust  created  by  the  ancestor's  will  for  the 
accumulation  of  a  fund  to  establish  a  charity  school.' 

Limitations  as  to  Trusts 

64.  Express  Trusts.— It  is  a  well  established  rule  that  the  statute  of 
limitations  does  not  run  as  between  the  trustee  and  the  beneficiary 
of  an  express  and  continuing  trust,®  so  long  as  there  has  been  no  denial 

1.  Perkins  V.  Cartmell,  4  Har.  (Del.)  (L.  ed.)  336;  Speidel  v.  Henrici,  120 
270,  42  Am.  Dec.  753;  Patterson  v.  U.  S.  377,  7  S.  Ct.  610,  30  U.  S.  (L. 
Nichol,6  Watts  (Pa.)-379,  31Am.  Dec.  ed.)  718;  Tarleton  v.  Goldthwaite,  23 
473  and  note.    And  see  Wills.            •  Ala.  346,  58  Am.  Dec.  296 ;  Fox  v.  Tay, 

2.  Perkins  v.  Cartmell,  4  Har.  (Del.)  89  Cal.  339,  24  Pac.  855,  26  Pac.  897, 
270,  42  Am.  Dec.  753.  As  to  the  anal-  23  A.  S.  R.  474;  Cone  v.  Dunham,  59 
ogy  of  the  statute  of  limitations  in  Conn.  145,  20  Atl.  311,  8  L.R.A.  647; 
proceedings  in  equity,  see  infra,  par.  Perkins  v.  Cartmell,  4  Har.  (Del.)  270, 
101.  42  Am.  Dec.  753 ;  Mason  v.  Mason,  33 

3.  Stringer  v.  Stephens,  146  Mich.  Ga.  435,  83  Am.  Dec.  172;  Talbott  v. 
181,  109  N.  W.  269,  117  A.  S.  R.  620,  BeU,  5  B.  Mon.  (Ky.)  320,  43  Am. 
10  Ann.  Cas.  337,  8  L.R.A.(N.S.)  393.  Dec.  126;   Lexington,  etc.,  R.  Co.  v. 

4.  Kane  v.  Bloodgood,  7  Johns.  Ch.  Bridges,  7  B.  Mon.  (Ky.)  566,  46  Am. 
(N.  Y.)  90, 11  Am.  Dec.  417.  Dec.  528;   Lexington  Life,  etc,  Ins. 

5.  Perkins  v.  CartmeU,  4  Har.  (Del)  Co.  v.  Page,  17  B.  Mon.  (Ky.)  412,  66 
270,  42  Am.  Dec.  753.  '  Am.  Dec.  165 ;  Pratt  v.  Thornton,  28 

6.  Black  V.  Whitall,  9  N.  J.  Eq.  572,  Me.  355,  48  Am.  Dec.  492 ;  In  re  Lee- 
59  Am.  Dec.  423.  man's  Estate,  32  Md.  225,  3  Am.  Rep. 

7.  Tincher  v.  Arnold,  147  Fed.  665,  132 ;  McDowell  v.  Goldsmith,  6  Md. 
77  C.  C.  A.  649,  8  Ann.  Cas.  917,  7  319,  61  Am.  Dec.  305;  Cook  v.  Rives, 
L.R.A.(N.S.)  471.  13  Smedes  &  M.  (Miss.)  328,  53  Am. 

8.  Prevost  v.  Gratz,  6  Wheat.  481,  Dec.  88;  Rubey  v.  Barnett,  12  Mo.  3, 
5  U.  S.  (L.  ed.)  311;  Boone  v.  Chiles,  49  Am.  Dec.  li2;  Williams  v.  McKay, 
10  Pet.  177,  9  U.  S.  (L.  ed.)  388;  40  N.  J.  Eq.  189,  53  Am.  Rep.  775; 
Seymour  v.  Freer,  8  Wall.  202,  19  U.  Patterson  v.  Hewitt,  11  N.  M.  1,  66 

,S.  (L.  ed.)  306;  Philippi  v.  Pliilippi,   Pac.  552,  55  L.R.A.  658;  Decouehe  v. 
115  U.  S.  151,  6  S.  Ct.  1181,  29  U.  S.   Savetier,  3  Johns.  Ch.  (N.  Y.)   190, 
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or  repudiation  of  the  trust .•  The  reason  for  the  rule  is  that  the 
possession  of  the  trustee  is  presumed  to  be  the  possession  of  the  cestui 
que  trust.  *^  As  long  as  the  relation  of  trustee  and  cestui  que  trust 
is  admitted  to  exist,  and  there  is  no  assertion  of  adverse  claim  or 
ownership  by  the  trustee,  lapse  of  time  can  constitute  no  bar  to  relief.*^ 
To  state  the  rule  more  accurately,  the  trusts  against  which  the  statute 
of  limitations  does  not  run  are  those  technical  and  continuing  trusts 
which  are  not  cognizable  at  law,  but  fall  within  the  proper,  peculiar 
and  exclusive  jurisdiction  of  courts  of  chancery ;  **  while  trusts  which 
are  the  ground  of  an  action  at  law  are  subject  to  the  operation  of  the 

8  Am.  Dec.  478  and  note;  Patterson  another  point  by  Harrigan  v.  Qil- 
V.  Nichol,  6  Watts  (Pa.)  379,  31  Am.  christ,  121  Wis.  127,  99  N.  W.  909; 
Dec473;  Com.v.Moltz,10Pa.St.527,   Weltner  v.  Thurmond,  17  Wyo.  268, 

51  Am.  Dec.  499;  Shelby  v.  Shelby,  98  Pac.  590,  99  Pac.  1128,  129  A.  S. 
Cooke,  (Tenn.)  179,  6  Am.  Dec.  686;  K  1113. 

Haynie  V.Hall,  5  Humph.  (Tenn.)  290,       Note:  136  A.  8.  R.  483. 

42  Am.  Dec.  427  and  note ;  Crof oot       As  to  the  effect  of  denial  or  repudia- 

V.  Thatcher,  19  Utah  212,  67  Pac.  171,   tion  of  a  trust  on  the  operation  of  the  , 

75  A.  S.  B.  725;  Fawcett  v.  Fawcett,   statute  of  limitations,  see  infra,  par. 

85  Wis.  332,  55  N.  W.  405,  39  A.  S.   65. 

R.  844;  Boyd  v.  Eau  Claire  Mut.  Fire       10.  Patterson  v.  Hewitt,  11  N.  M. 

Ass'n,  116  Wis.  155,  90  N.  W.  1086,   1,  66  Pac.  652,  55  L.R.A.  658;  Haynie 

94  N.  W.  171,  96  A.  S.  R.  948,  61    v.  Hall,  5  Humph.    (Tenn.)    290,  42 

L.R.A.  918,  overruled  on  another  point   Am.  Dec.  427  and  note ;   Fawcett  v. 

by  Harrigan  v.  Gilchrist,  121  Wis.  127,   Fawcett,  85  Wis.  332,  55  N.  W.  405, 

09  N.  W.  909;  Weltner  v.  Thurmond,   39  A.  S.  R.  844. 

17  Wyo.  268,  98  Pac.  590,  99  Pac.  11.  W^oodruff  v.  Williams,  35  Colo. 
1128,  129  A.  S.  R.  1113;  In  re  Ex-  28,  85  Pac.  90,  5  L.R.A.(N.S.)  986. 
change  Banking  Co.,  21  Ch.  D.  619,       12.  Love  v.  Watkins,  40  Col.  547,  6 

52  L.  J.  Ch.  217,  48  L.  T.  N.  S.  86,  31  Am.  Rep.  624;  Lexington  Life,  etc., 
W.  R.  174,  16  Eng.  Rul.  Cas.  263  and  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.) 
note.  412,  66  Am.  Dec.  166 ;  Baxter  v.  Moses, 

Notes:  66  Am.  Dec.  183;  104  A.  3.  77  Me.  465,  1  Atl.  350,  52  Am.  Rep. 

R.  749;  136  A.  S.  R.  483;  Ann.  Cas.  783;  Landis  v.  Saxton,  105  Mo.  486, 

1015B  250;  Ann.  Cas.  1915D  633.  16  S.  W.  912,  24  A.  S.  R.  403  and 

9.  Boone  v.  Chiles,  10  Pet.  177,  9  note;   Williams  v.  McKay,  40  N.  J. 

U.  S.  (L.  ed.)  388;  Seymour  v.  Freer,  Eq.  189,  53  Am.  Rep.  775;  Kane  v. 

8  Wali.  202,  19  U.  S.   (L.  ed.)   306;  Bloodgood,  7  Johns.  Ch.  (N.  Y.)  90, 

Glennon  v,  Harris,  149  Ala.  236,  42  11  Am.  Dec.  417;  Douglas  v.  Corry, 

So.  1003,  13  Ann.  Cas.  1163,  9  L.R.A.  46   Ohio   St.  349,  21  N.   E.  440,  15 

(N.S.)  214;  Fox  v.  Tay,  89  Cal.  339,  A.  S.  R.  604;  Finney  v.  Cochran,  1 

24  Pac.  855,  26  Pac.  897,  23  A.  S.  R.  Watts  &  S.  (Pa.)   112,  37  Am.  Dec. 

474;  Norton  v.  Bassett,  154  Cal.  411,  450;   Presley   v.   Davis,   7   Rich.   Eq. 

07  Pac.  894, 129  A.  S.  R.  162;  Philips  (S.  C.)  105,  62  Am.  Dec.  396;  Hughes 

V.  State,  5  Ohio  St.  122,  64  Am.  Dec.  v.  Brown,  88  Tenn.  578,  13  S.  W.  286, 

635;  Crof  oot  v.  Thatcher,  19  Utah  212,  8  L.R.A.  480  and  note;  Tinnen  v.  Me- 

57  Pac.  17i;  75  A.  S.  R.  725;  Fawcett  bane,  10  Tex.  246,  60  Am.  Dec.  205; 

V.  Fawcett,  85  Wis.  332,  65  N.  W.  405,  Fawcett  v.  Fawcett,  85  Wis.  332,  55 

39  A.  S.  R.  844;  Boyd  v.  Eau  Claire  N.  W.  405,  39  A.  S.  R.  844  and  note; 

Mut.   Fire   Ass'n,   116   Wis.    155,   90  Bovd  v.  Eau  Claire  Mut.  Fire  Ass'n, 

N.  W.  1086,  94  N.  W.  171,  96  A.  S.  116  Wis.  155,  90  N.  W.  1086,  .04  N.  W. 

R.  948,  61  L.R.A.  918,  overruled  on  171,  96  A.  S.  R.  948,  61  L.B.A.  918, 
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statute.*'  In  consequence  of  these  rules,  as  long  as  the  duties  of  a 
trustee  remain  undischarged,  he  cannot  avail  himself  of  the  statute 
of  limitations  to  an  action  for  the  recovery  of  funds  held  by  virtue 
of  the  trust,  unless  the  trust  is  openly  denied  to  the  knowledge  of  the 
cestui  que  trust.^*  It  may  be  added  that  the  right  to  enforce  a  trust 
deed  given  to  secure  a  promissory  note,  by  notice  and  sale,  according 
to  its  terms,  is  not  affected  by  the  statute  of  limitations.**  But  even 
where  the  statute  of  limitations  does  not  apply  because  of  the  existence 
of  an  express  trust,  a  presumption  of  settlement  of  the  trust  may 
arise  after  the  lapse  of  many  years.** 

65.  Effect  of  Repudiation  of  Trust  Relationship. — ^A  trustee  can- 
not ordinarily  plead  the  statute  of  limitations  until  he  has  previously 
divested  himself  of  the  trust  by  discharging  it,  or  by  denying  his 
liability  to  discharge  it  further,  and  knowledge  of  this  fact  has  been 
brought  home  to  the  cestui  que  trust.*'  On  the  repudiation  of  the 
trust,  the  trustee's  possession  becomes  adverse  and  suit  must  be  prose- 
cuted within  the  time  allotted  by  the  statute  of  limitations.*^  The 
cestui  que  trust  cannot  enforce  the  execution  of  an  express  voluntary 
trust,  after  its  known  disavowal  for  such  time  and  under  such  circum- 
stances as  would  make  an  adverse  possession  a  bar.**  A  case  of 
repudiation  of  the  trust  relationship  is  shown  where  the  proceeds  of 
trust  property  are  used  by  the  trustee  in  his  own  business  with  the 
knowledge  and  consent  of  the  cestui  que  trust,  and  which  are  credited 
to  him  as  a  debt  on  the  trustee's  books,  although  with  the  understand- 
ing that  it  is  to  be  paid  when  there  is  a  favorable  opportunity  for 
investment  and  without  any  technical  revocation  of  the  indenture 

■ 
i 

overruled  on  another  point  by  Harri-  336;  Philips  v.  State,  5  Ohio  St.  122, 

gan  V.  Gilchrist,  121  Wis.  127,  99  N.   64  Am.  Dec.  635  and  note. 

W.  909.  17.  United  States  v.  Taylor,  104  U. 

Notes:  12  Am.  Dec.  372;  99  Am.   S.  216,  26  U.  S.  (L.  ed.)  721;  Wood- 
Dec.  391;  136  A.  S.  B..483.  rud  v.  Williams,  35  Colo.  28,  85  Pac. 

13.  Landis  v.  Saxton,  105  Mo.  486,  90,  5  L.R.A.(N,S.)  986;  Reynolds  v. 
16  S.  W.  912,  24  A.  S.  R.  403 ;  Douglas  Sumner,  12G  111.  58,  18  N.  E.  334,  9 
V.  Corry,  46  Ohio  St.  349,  21  N.  E.  ^-  S.  R.  523,  1  L.RA.  327;  Houseal 
440,  15  A.  S.  R.  604;  Fawcett  v.  Faw-  J.  Gibbes,  1  Bailey  Eq.  (S.  C.)  482, 
cett,  85  Wis.  332,  55  N.  W.  405,  39  ^^J^^'  ^^\  ^^^'^  „«o 
A.  S.  R.  844  and  note;  Boyd  v.  Eau  itP^tJun^  ^^'  i??-r  •  iik  tt  o 
Claire  Mut.  Fire  Ass^n,  116  Wis.  155,   J\^t^%^V,J^^^ 

s'  ^M.  llfnX  \7'  '''^  Td  ^-   ^^  ^-  'Vr89'?a?-3?9,S  Pa2 
S.  R.  948,  61  L.R.A.  918,  overruled  on   355^  26  Pac.  897,  23  A.  S.-R.  474; 


15.  Holmquist  v.   Gilbert,   41  Colo.    60  Am.  Dec.  205  and  note. 
113,  92  Pac.  232,  14  L.R.A.(N.S.)  479.       Note:  104  A.  S.  R.  750. 

16.  Philippi  V.  Philippi,  115  U.  S.       19.  Boone  v.  Chiles,  10  Pet,  177,  9 
151,  5  S.  Ct.  1181,  29  U.  S.  (L.  ed.)    U.  S.  (L.  ed.)  388.  .-.  ^^ 
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of  trust.'®  And  it  has  been  said  that  when  a  trustee  has  parted  with 
all  control  over  the  property,  and  has  closed  up  his  relation  to  the 
trust,  arid  no  longer  claims  or  exercises  any  authority  under  the  trust, 
the  principles  which  lie  at  the  foundation  of  all  statutes  of  limitation 
assert  themselves  in  his  favor,  and  time  begins  to  cover  his  past  trans- 
actions with  her  mantle  of  repose.^ 

66.  Limitations  as  to  Implied  Trusts. — The  rule  stated  in  the  pre* 
ceding  paragraph  that  the  statute  of  limitations  ordinarily  does  not 
run  against  express  trusts  is  not  applicable  to  trusts  created  by  implica- 
tion or  operation  of  law.*  Thus  trusts  created  in  a  party  by  impli- 
cation, as  where  he  has  obtained  property  by  fraud  or  unlawful  means, 
come  within  the  statutes  of  limitation,  although  in  such  cases  the 
trust  is  not  created  by  contract,  nor  does  the  relation  of  trustee  and 
cestui  que  trust  as  such  exist.*  As  another  illustration,  the  leaving  of 
corporate  stock  in  the  possession  and  name  of  the  seller  after  a  sale 
of  it  has  been  made  without  any  agreement  as  to  the  future  dis- 
position of  the  stock  has  ibeen  held  to  create  an  implied  trust  in  the 
seller  which  is  enforceable  at  law  and  subject  to  the  operation  of  the 
statute  of  limitations.*  The  reason  for  the  distinction  between  the 
effect  of  the  statute  on  express  and  implied  trusts  lies  in  the  fact  that 
in  the  latter  kind  of  trust  the  element  of  trust  and  confidence  is  absent. 
Furthermore,  in  such  cases  the  relation  of  trustee  and  cestui  que  trust 
does  not  in  fact  exist,  and  the  holding  of  an  implied  or  constructive 
trustee  is  for  himself,  and  therefore  at  all  times  adverse.*  No  repudia- 
tion of  an  implied  or  constructive  trust  is  necessary  in  order  to  subject 
it  to  the  operation  of  the  statute  of  limitations.  For  example,  it  has 
been  held  that  on  the  death  of  a  person  who  purchased  property  for  the 

20.  Treadwell     ▼•     Treadwell,    176  3  Am.  Rep.  132;  Landis  v.  Sazton,  105 

Mass.  554,  57  N.  E.  1016,  51  L.R.A.  Mo.  486,  16  S.  W.  912,  24  A.  S.  E. 

190.  403;  Edwards  v.  University,  21  N.  C. 

1.  Clarke  v.  Boorman,  18  Wall.  493,  325,  30  Am.  Dec.  170  and  note;  Pat- 
21  U.  S.   (L.  ed.)  904.  terson  v.  Nichol,  6  Watts  (Pa.)  379, 

2.  Boone  v.  Chiles,  10  Pet.  177,  9  31  Am.  Dec.  473;  Shelby  ▼.  Shelby, 
U.  S.  (L.  ed.)  388;  Michond  v.  Girod,  Cooke  (Tenn.)  179,  5  Am.  Dec.  686; 
4  How.  503,  11  U.  S.  (L.  ed.)  1076;  Tinnen  v.  Mebane,  10  Tex.  246,  60  Am. 
Tarleton  v.  Goldthwaite,  23  Ala.  346,  Dec.  205 ;  Fawcett  v.  Fawcett,  85  Wis. 
58  Am.  Dec.  296;  Cone  v.  Dunham,  59  332,  55  N.  W.  405,  39  A.  S.  R.  844; 
Conu.  145,  20  Atl.  311,  8  L.R.A.  647;  Henry  v.  Hammond,  [1913]  2  K.  B. 
Bannock  County  v.  Bell,  8  Idaho  1,  65  (£ng.)  515,  Ann.  Cas.  1915B  248  and 
Pac.  710,  101  A.  S.  R.  140;  Reynolds  note. 

V.  Sumner,  126  lU.  58, 18  N.  E.  334,  9  Notes :  104  A.  S.  R.  750 ;  Ann.  Cas. 

A.  S.  R.  523, 1  L.RA..  327;  Lexington  1915D  633;  16  Eng.  Rul.  Cas.  270. 

Life,  etc.,  Ins.  Co.  v.  Page,  17  B.  Mon.  3.  Armstrong  v.  Campbell,  3  Yerg. 

(Ky.)  412,  66  Am.  Dec.  165;  Baxter  (Tenn.)   201,  24  Am.  Dec.  556. 

V.  Moses,  77  Me.  465,  1  Atl.  350,  52  4.  Cone  v.  Dunham,  59  Conn.  145, 

Am.    Rep.   783;    McDowell   v.    Gold-  20  Atl.  311,  8  L.R.A.  647. 

smith,  6  Md.  319,  61  Am.  Dec.  305  5.  Hughes  v.  Brown,  88  Tenn.  578. 

and  note;  In  re  Leiman,  32  Md.  225,  13  S.  W.  286,  8  L.R.A.  480. 
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benefrfc  of  himself  and  others,  under  an  agreement  that  they  shall  share 
in  the  proceeds,  and  who  therefore  became  a  voluntary  trustee  as  to 
such  property,  his  heir  at  law  becomes  an  involuntary  and  not  a 
voluntary  trustee,  so  that  the  statute  of  limitations  operates  in  his 
favor  without  any  repudiation  of  the  trust  either  by  him  or  the 
administrator  of  the  estate  of  the  original  trustee.*  In  spite  of 
the  many  authorities  which,  in  general  terms,  assert  the  rule  that 
the  statute  of  limitations  runs  against  all  implied,  resulting  or  con- 
structive  trusts,  a  doubt  has  been  voiced  as  to  the  literal  correct- 
ness of  this  rule.  A  qualification  has  been  suggested  that  when  every 
element  which  operates  to  take  an  express  trust  out  of  the  statute  of 
limitation  and  prevents  the  statute  from  running  against  it  until 
after  the  trust  has  been  e£Fectually  repudiated  is  present  in  the  case 
of  a  resulting  trust,  no  distinction  will  be  made  between  it  and  an 
express  trust,  and  it  will  not  be  deemed  subject  to  the  operation  of  the 
statute.^  In  any  event  the  lapse  of  time  is  not  a  bar  to  the  enforce- 
ment of  a  resulting  trust,  where  the  trustee  has  acknowledged  the 
trust  and  there  has  been  no  adverse  possession  and  no  laches  on  the 
part  of  the  beneficiary  in  bringing  his  bill  for  relief  as  soon  as  the 
trust  is  denied.* 

V.  Actions  at  Law 

Proceedings  Affecting  Real  Property 

67.  In  General. — ^The  applicability  of  statutes  of  limitation  to  pro- 
ceedings involving  interests  in  real  estate  is  complicated  and  diversi- 
fied by  the  distinctions  recognized  at  common  law  between  the  right 
of  possession  and  the  right  of  property,  and  between  the  various  writs 
available  for  different  purposes.  The  statute  of  21  Jac.  I,  c.  16, 
limited  entries  and  consequently  ejectments  to  twenty  years  after 
the  right  of  entry  accrued,  and  limited  formedons  in  descender,  re- 
mainder, or  reverter  to  twenty  years  after  the  title  and  cause  of  action 
first  descended,  and  by  the  act  of  32  Hen.  VIII,  c.  2,  the  time  for 
bringing  writs  of  right  on  the  seisin  of  an  ancestor  was  limited  at 
sixty  years,  possessory  actions  on  the  seisin  of  the  ancestor  to  fifty 
years,  and  all  actions  on  the  seisin  of  the  demandant  to  thirty  years 
respectively.^  Statutes  of  limitations  enacted  on  the  western  side 
of  the  Atlantic  Ocean  sometimes  contain  a  recognition  of  similar 
distinctions  and  provide  that  a  right  of  entry  will  be  barred  if  an 
adverse  possession  continues  twenty  years,  and  that  the  right  of  title 

6.  Norton  ▼.  Bassett,  154  Cal.  411,  Am.  Dec.  371. 

97  Pac.  894,  129  A.  S.  E.  162.  1.  De   Beauvoir  v.  Owen,  5  Exch. 

7.  Fawcett  v.  Fawcett,  85  Wis.  332,  166,  19  L.  J.  Exch.  177,  16  Eng.  BuL 
56  N.  W.  405,  39  A.  S.  R.  844.  Cas.  313. 

8.  Dow  ▼.  Jewell,  18  N.  H.  340,  45 
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will  be  barred  if  the  adverse  possession  continues  twenty-five  years.* 
The  normal  period  for  limitations  of  actions  of  ejectment  appears  to 
be  twenty  years.*  The  statute  of  limitations  is  applicable  to  all  cor- 
poreal hereditaments.^  The  water  of  a  stream  at  common  law  is  a 
part  of  the  freehold,  and  a  right  to  it  by  prescription  under  the  statute 
of  limitations  can  only 'be  acquired  by  the  use  of  it  for  the  same 
period  of  time  in  which  the  statute  bars  an  action  upon  lands.*  The 
distinctions  recognized  by  the  common  law  between  actions  to  recover 
possession  and  those  to  recover  the  right  of  property  are  not  always 
perpetuated  in  modern  times.  In  at  least  one  state  a  limitation  law 
provides  that  every  real,  possessory,  ancestral,  mixed,  or  other  action 
for  any  lands  shall  be  brought  or  instituted  within  twenty  years 
next  after  the  right  or  title  thereto  shall  accrue,  with  a  saving  clause 
in  favor  of  those  under  disabilities.  Such  a  statute  has  been  construed 
as  applying  to  all  actions  for  the  recove!ry  of  lands,  tenements,  and 
hereditaments.* 

68.  Trespass  and  Case  as  to  Real  Property. — Special  statutory 
limitations  are  frequently  established  fixing  the  time  within  which 
actions  of  trespass  for  damages  may  be  lM*ought  for  injuries  to  real 
estate.  Under  such  statutes  the  limitation  period  may  be  of  controlling 
importance  in  determining  the  amount  of  damages  recoverable.'  In 
the  application  of  statutes  of  limitation  to  actions  of  trespass,  care 
should  be  taken  to  distinguish  situations  in  which  this  remedy  is 
avcLilable  from  those  in  which  it  cannot  properly  be  used.  For 
example  such  a  statute  does  not  govern  an  action  by  a  tenant  for 
injury  to  his  business  by  the  construction  of  a  tunnel  through  the 
property  so  as  to  render  the  building  unsafe,  but  such  action  is 
governed  by  the  provision  applicable  to  actions  of  trespass  on  the 
case.*  Nor  is  an  action  brought  by  an  abutting  property  owner  to 
recover  damages  resulting  from  changing  the  grade  of  a  street  an 
action  for  trespass,  and  within  the  meaning  of  the  statute  of  limita- 
tions.* Breaking  through  the  partition  of  an  adjoining  mine  is  not 
a  trespass  unless  accompanied  by  an  encroachment  on  the  latter 
premises,  and  where  an  action  for  such  an  encroachment  is  barred 
by  the  statute  of  limitations,  the  subsequent  flow  of  water  through 
the  opening  does  not  afford  a  basis  for  an  action.^*    And  it  may  be 

2.  Thorp  V.  Raymond,  16  How,  247,  7.  Lentz  v.  Carnegie,  145  Pa.  St. 

14  U.  S.  (L.  ed.)  923.  612,  23  Atl.  219,  27  A.  S.  R.  717. 

8.  Faulk  V.  Missouri  River,  etc.,  R.  8.  Welch  v.  Seattle,  etc.,  R.  Co.,  56 

Co.,  28  S.  D.  1,  132  N.  W.  233,  Ann.  Wash.   97,  105   Pac.  166,  26  L.R.A. 

Cas.  1913E  1130.  (N.S.)  1047  and  note. 

4.  Note :  16  Eng.  Rul.  Cas.  335.  9.  Denney  v.  Everett,  46  Wash.  342, 

6.  Burden  v.  Stein,  27  Ala.  104,  62  89  Pac.  934,  123  A.  S.  R.  934. 

Am.  Dec.  758.  10.  National  Copper  Co.  v.  Minneso- 

6.  Conover  ▼.  Wright,  6  N.  J.  L.  613,  ta  Min.  Co.,  57  Mich.  83,  23  N.  W.  781, 

47  Am,  Dec.  213.  58  Am.  Rep.  333. 

713 


69,  70  LIMITATION  OF  ACTIONS  17  K.  C.  L. 

addeJ  that  the  negligent  construction  of  an  irrigating  canal,  lawfully 
built,  but  without  sufficiently  providing  for  carrying  off  surplus 
water,  whereby  the  lands  of  another  are  overflowed,  does  not  constitute 
a  trespass,  and  an  action  for  damages  caused  by  such  flooding  is 
not  within  a  statute  limiting  actions  for  trespass  on  real  property.^^ 
In  such  situations  the  proper  remedy  is  by  an  action  on  the  case  for 
consequential  damages.^*  It  has  also  been  held  that  an  action  by  a 
riparian  owner  for  injuries  to  his  property  occasioned  by  the  pol- 
lution of  the  stream  by  city  sewage  is  in  the  nature  of  an  action  of 
case  rather  than  of  trespass,  and  is  governed  by  the  statute  of  limita- 
tions applicable  to  actions  on  the  case.^' 

69.  Actions  for  Rent, — Under  the  English  statute  of  limitations 
the  right  to  recover  rent  in  the  nature  of  an  ancient  rent  service,  such 
as  a  quit  rent,  is  barred  by  the  lapse  of  twenty  years  after  the  last 
receipt  of  rent,^*  but  this  statute  does  not  apply  to  the  rent  incident 
to  the  reversion  under  an  ordinary  lease  between  landlord  and  ten- 
ant.^^  And  in  the  United  States  it  has  also  been  ruled  that  rent 
demanded  as  due  under  the  provisions  of  a  deed,  of  which  the  com- 
mencement is  shown,  is  not  within  the  statute  of  limitations.**  But 
an  action  for  the  recovery  of  rents  and  profits  from  a  cotenant  is 
subject  to  the  statute  of  limitations  and  under  a  particular  law  it  may 
be  so  when  four  years  have  elapsed  from  the  accruing  of  such  action.*' 

70.  Partition  and  Dower. — ^The  right  to  sue  for  partition  is  not 
limited  to  aay  particular  number  of  years  after  the  death  of  the 
ancestor  from  whom  the  lands  jointly  held  by  the  parties  were 
derived,  except  as  regards  one  who  has  in  the  meantime  been  excluded  ' 
from  possession.  There  is  no  question  in  such  a  case  of  any  adverse 
possession  or  of  quieting  of  title  as  between  the  joint  owners.*®  In 
England  the  position  of  a  dowress  before  assignment  of  dower  is 
anomalous,  since  in  a  qualified  sense  she  is  regarded  as  co-owner  with 
the  coheirs  of  the  rents  and  profits  during  her  life  or  until  assign- 
ment, and  just  as  co-owners  may  bring  an  action  for  partition, 
although  they  have  been  for  fifty  years  content  to  remain  co-ownera 

11.  Suter  V.  Wenatchee  Water  Pow-  11  L.  J.  Exch.  228,  15  Eng.  Rul.  Cas. 
er  Co.,  35  Wash.  1,  76  Pac.  298,  102  40.");  De  Beauvoir  v.  Owen,  5  Exeh. 
A.  S.  R.  881.  166,  19  L.  J.  Exch.  177,  16  Eng.  Rul. 

12.  Wabash,  etc..  Canal  y.  Spears,  16  Cas.  313  and  note. 

Ind.  411,  79  Am.  Dec.  444  16.  Bailey  v.  Jackson,  16  JohnB.  (N. 

13.  Piatt  V.  Waterbury,  80  Conn.  Y.)  210,  8  Am.  Dec.  309.  See  Land- 
179,  67  Atl.  508,  125  A.  S.  R,  111.  lord  aot  Tenant,  vol.  16,  pp.  1001- 
As  to  limitations  in  actions  for  dam-  1003. 

ages  for  pollution  of  waters,  see  also       17.  Schuster  v.  Schuster,  84  Neb.  98, 
infra,  par.  72.  120  N.  W.  948,  18  Aim.  Cas.  1078,  29 

14.  De  Beauvoir  v.  Owen,  6  Exch.   L.R.A.(N.S.)    224. 

166,  19  L.  J.  Exch.  177,  16  Eng.  Rul.       18.  Williams  v.  Thomas,   [1909]    1 
Cas.  313  and  note.  Ch.  713,  78  L.  J.  Ch.  473,  100  L.  T. 

15.  Grant  ▼.  Ellis,  9  U.  &  W.  113,  N.  S.  630,  3  British  RoL  Cas.  929. 
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without  partition.  Hence  it  has  been  held  in  England  that  an  action 
for  ascertainment  of  dower  is  not  within  the  statute  of  limitations,** 
but  in  the  United  States  the  rule  appears  to  be  established  to  the 
contrary.®^  In  support  of  this  conclusion  it  has  been  said  that  by 
Magna  Charta  the  heir  had  forty  days  within  which  to  assign  dower, 
and  if  not  assigned  within  that  period  the  tenant  becomes  guilty  of 
deforcement  and  liable  in  an  action  of  dower.  Hence  it  is  asserted 
the  widow's  title  and  her  cause  of  action  then  accrue,  the  possession 
of  the  tenant  as  against  her  then  becomes  adverse,  and  the  statute 
begins  to  run.i 

71.  Actions  to  Quiet  Title. — A  cloud  upon  a  title  is  considered  as 
continuing  to  operate  during  the  period  of  its  existence,  and  there- 
fore the  right  to  maintain  an  action  to  remove  a  cloud  from  a  title 
is  a  continuing  one  to  which  the  statute  of  limitations  is  not  appli- 
cable.* But  a  plaintiff  in  an  action  to  quiet  title  may  properly  plead 
the  bar  of  the  statute  of  limitations  against  affirmative  allegations 
in  the  answer  that  a  former  owner  of  the  property  had  executed  a 
trust  deed  thereon  to  the  defendant  to  secure  a  debt,  and  that  the 
defendant  had  a  right  to  sell  the  property  and  apply. the  proceeds  to  the 
debt,  and  that  the  trust  deed  constituted  a  lien  upon  the  property 
superior  to  the  plaintiff's  title.*  While  ever  during  the  continuance 
of  the  life  estate  a  remainderman  may  bring  an  action  to  quiet  title,* 
there  is  no  rule  of  law  which  requires  the  owner  of  real  estate  to 
bring  an  action  to  quiet  his  title  until  some  one  in  some  manner 
sets  up  or  asserts  some  title  or  claim  against  the  property  the  title  to 
which  is  sought  to  be  quieted,*  and  where  the  adverse  claimant  of 
land  has  no  actual  possession,  the  other  claimant  is  under  no  obliga- 
tion to  bring  suit  to  prevent  the  cloud  maturing  as  title.^  Care  must 
be  used  in  distinguishing  between  a  proceeding  to  quiet  title  with 
its  immunity  from  the  operation  of  the  statute  of  limitations  and 
other  actions  of  similar  nature  which  are  subject  to  this  statute. 
Parties  cannot,  by  naming  their  petition  an  action  to  quiet  title,  have 
a  conveyance  annulled  for  fraud,  when  its  fraudulent  character  has 
been  known  to  them  for  more  than  the  statutory  period.'    And  an 

19.  Williams  v.  Thomas,   [1909]    1    (N.S.)  930  and  note. 

Ch.  713,  78  L.  J.  Ch.  473, 100  L.  T.  N.  3.  Foot  v.  Burr,  41  Colo.  192,  92 
S.  630,  3  British  Rul.  Cas.  929.  Pac.  236, 13  L.R.A.(N.S.)  1210. 

20.  Beall  v.  McMenemy,  63  Neb.  70,  4.  Perry  First  Nat.  Bank  v.  Pilger, 
88  N.  W.  134,  93  A.  S.  R.  427;  Conover  78  Neb.  168,  110  N.  W.  704, 126  A.  S. 
V,  Wright,  6  N.  J.  Eq.  613,  47  Am.  R.  592. 

Dec.  213.  5.  Note :  20  Ann.  Cas.  44. 

1.  Conover  v.  Wright,  6  N.  J.  Eq.  6.  State  v.  Sponaugle,  45  W.  Va. 
613,  47  Am.  Dec.  213.  415,  32  S.  E.  283,  43  L.R.A.  727. 

2.  Cooper  v.  Rhea,  82  Kan.  109, 107  7.  Murray  v.  Quigley,  119  la.  6,  92 
Pac.  799,  136  A.  S.  R.  100  and  note,  N.  W.  869,  97  A.  S.  B.  276. 

20  Ann.  Cas.  42  and  note,  29  L.R.A.  ,  .       ,         • 
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action  to  quiet  title  to  real  property  does  not  come  within  the  clause 
of  a  statute  of  limitations  under  which  an  action  for  relief  on  the 
ground  of  fraud  is  barred  after  a  certain  time,  even  though  the  deeds 
which  are  alleged  as  a  cloud  were  given  in  fraud  of  the  rights  of  the 
plaintiff  or  his  grantors,  if  the  gravamen  of  the  action  is  to  quiet  title 
and  not  to  enforce  a  parol  contract  or  for  relief  against  fraud.®  Where 
a  mortgagee  obtains  a  conveyance  of  the  legal  title  and  takes  posses- 
sion of  the  premises,  a  suit  by  him  to  enjoin  a  sale  under  an  attach- 
ment levied  prior  to  the  conveyance  is  in  the  nature  of  a  suit  to  quiet 
title,  rather  than  to  foreclose  a  mortgage,  within  the  meaning  of  the 
statute  of  limitations.*  Although  the  authorities  are  not  uniform,  the 
better  opinion  appears  to  be  that  an  action  to  quiet  title  to  real  prop- 
erty does  not  come  within  a  statute  of  limitations  fixing  the  time 
for  bringing  actions  for  the  recovery  of  real  property.*^ 

72.  Actions  for  Nuisances. — ^The  general  rule  is  that  when  the 
original  act  creating  a  nuisance  to  land  is  permanent  in  its  nature, 
and  is  at  once  productive  of  all  the  damage  which  can  ever  result 
from  it,  the  entire  damages  must  be  recovered  in  one  action  and  the 
right  of  suit  becomes  barred  after  the  completion  of  the  period  pre- 
scribed by  the  statute  of  limitations.*'  The  fact  that  the  nuisance 
continues  does  not  make  the  cause  of  action  a  recurring  one.**  Thus 
where  the  pollution  of  a  watercourse,  caused  by  the  discharge  of 
sewage  from  a  sewer  system  which  is  in  its  nature  a  permanent  struc- 
ture, results  in  the  actual  physical  invasion  of  the  property  of  another 
person,  and  in  a  complete  destruction  of  all  the  useful  qualities  of 
the  water  by  substances  discharged  by  the  sewers,  the  nuisance  is  a 
permanent  one  for  which  £\11  the  damages  are  recoverable  in  a  single 
action  so  that  the  entire  cause  of  action  will  become  barred  in  due 
time  by  the  statute  of  limitations,*'  and  where  an  embankment  built 
across  bayous  and  streams  completely  stops  the  drainage  of  adjacent 
lands,  the  injury  is  permanent  so  as  to  start  the  statute  of  limitations 
running.**  Similarly  an  action  by  abutting  property  owners  on  a 
public  street  to  recover  for  damages  to  their  property  caused  by  the 
construction  of  an  elevated  railroad  therein  has  been  held  to  be 
wholly  barred  by  limitation  in  five  years  after  such  construction  has 
become  permanent  and  complete.**     But  where  a  structure  is  per- 

8.  Note :  20  Ann.'  Cas.  45.  Cray,  106  Va.  461,  56  S.  E.  216,  10 

9.  Katz  V.  Obenchain,  48  Ore.  352,  Ann.    Cas.  179   and  note,   10   L.R.A* 
85  Pac.  617,  120  A.  S.  R.  821.  (N.S.)  465. 

10.  Note :  20  Ann.  Cas.  45.  14.  St.  Francis  Levee  Dist.  v.  Bar- 

11.  St.  Francis  Levee  Dist.  v.  Bar-  ton,  92  Ark.  406,  123  S.  W.  382,  13^ 
ton,  92  Ark.  406,  123  S.  W.  382,  135  A.  S.  R.  191,  25  L.R.A.(N.S.)  645. 
A.  S.  R.  101,  2,5  L.R.A.(N.S.)  645.  15.  De  Geofroy  v.  Merchants'  Bridge 

Note:  126  A.  S.  R.  953.  Terminal  R.  Co.,  179  Mo.  698,  79  S.  W. 

12.  Note:  10  Ann.  Cas.  184.  386,  101  A.  S.  R.  524,  64  L,R.A.  959. 

13.  Virjiinia  Hot  Springs  Co.  v.  Mc- 
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manent  in  character,  and  its  construction  and  continuance  are  not 
necessarily  injurious,  but  may  or  may  not  be  so,  the  injury  to  be 
compensated  in  a  suit  is  only  the  damage  which  has  happened,  and 
there  may  be  as  many  successive  recoveries  as  there  are  injuries,  and 
the  statute  of  limitations  will  run  separately  as  regards  each  cause 
of  action.**  And  where  a  nuisance  is  not  permanent,  but  depends  on 
accidents  and  contingencies,  so  that  it  is  of  a  transient  character, 
successive  actions  may  be  brought  for  injury  resulting  therefrom  as 
it  occurs;  and  an  action  for  such  injury  will  not  be  barred  by  the 
statute  of  limitations,  unless  the  full  period  of  the  statute  has  run 
against  the  injury  before  suit.*'  Within  this  class  of  recurrent  in- 
juries falls  the  right  to  damages  for  an  obstruction  of  a  stream  by  an 
insufficient  culvert  or  drain,  whereby  lands  of  another  are  wrongfully 
overflowed,**  and  the  right  of  a  riparian  proprietor  to  recover  dam- 
ages for  the  pollution  of  a  stream.**  On  the  same  principle  where  a 
trespass  is  followed  by  injury  constituting  a  continuing  nuisance, 
the  damages  for  the  original  trespass  must  all  be  recovered  in  one 
action,  although  successive  actions  may  be  brought  to  recover  dam- 
ages for  the  continuation  of  the  wrongful  conditions,  and  in  these 
the  damages  are  estimated  only  to  the  date  of  the  bringing  of  each 
suit.**  A  continuous  trespass,  within  the  meaning  of  the  statute 
requiring  an  action  therefor  to  be  brought  within  a  certain  time  from 
the  original  trespass,  refers  to  trespasses  caused  by  structures  perma- 
nent in  their  nature,  and  does  not  refer  to  separate  trespasses  day  by 
day  for  cutting  timber.*  In  reference  to  the  general  subject  of  limita- 
tions in  nuisance  cases,  it  may  be  added  that  there  is  a  rule  that  no 
length  of  time  will  legalize  a  nuisance,  but  this  rule  has  been  held 
not  to  be  applicable  to  a  case  where  the  nuisance  is  a  public  one  con- 
sisting simply  of  an  invasion,  by  adverse  use,  of  the  rights  of  the 
public  in  regard  to  the  enjoyment  of  property  in  the  way  in  which 
a  private  owner  would  ordinarily  enjoy  it,  where  there  was  a  statute 
which  permitted  the  acquisition  by  disseisin  of  a  complete  title 
against  the  state.* 

16.  St.  Louis,  etc.,  R.  Co.  v.  Big«?s,  20.  Doran  v.  Seattle,  24  Wash.  182, 
52  Ark.  ^0,  12  S.  W.  331,  20  A.  S.  R.  64  Pac.  230,  85  A.  S.  R.  948  and  note, 
174  and  note,  6  L.R.A.  804.  54  L.R.A.  532. 

17.  Austin,  etc.  R.  Co.  v.  Anderson,  1.  Wells  v.  New  Haven,  etc.,  Co.,  151 
79  Tex.  427, 16  S.  W.  484,  23  A.  S.  R.  Mass.  46,  23  N.  E.  724,  21  A.  S.  R.  423 
350.  and  note;  Sample  v.  John  L.  Roper 

18.  Jones  t.  Stover,  131  la.  119, 108  Lumber  Co.  150  N.  C.  101,  63  S.  E. 
N.     W.    112,    6    L.R.A.(N.S.)     154;  731,  134  A.  S.  R.  902. 
Christensen  v.  Omaha  Ice,  etc.  Co.,  92  2.  Attorney-General  v.  Revere  Cop- 
Neb.  245,  138  N.  W.  141,  41  L.R.A.  per  Co.,  152  Mass.  444,  25  N.  E.  605, 
(N.S.)  1221.  9L.R.A.  510. 

19.  Tutwiler  Coal,  etc.,  Co.  v.  Nich- 
ols, 146  Ala.  264,  39  So.  762, 119  A.  S. 
R.  34. 
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73.  Probate  Sales. — The  weight  of  authority  is  that  a  statute  pro- 
viding that  no  action  to  recover  any  real  estate  sold  by  an  executor, 
administrator  or  guardian  shall  be  maintained  against  the  purchaser 
or  those  claiming  under  him  unless  brought  within  a  stated  time 
applies  to  sales  which  are  absolutely  void  ajs  well  as  to  those  which 
are  merely  irregular.'  Such  statutes  have  been  applied  to  sales  which 
are  void  for  want  of  notice  to  the  heirs  of  the  proceedings  on  which 
the  deed  i^  based,*  or  because  minors'  interests  were  not  protected  as 
required  by  statute.*  On  the  other  hand  in  a  few  jurisdictions  it  is 
held  that  the  statute  of  limitations  is  intended  to  cure  irregularities 
in  sales  but  not  to  render  valid  and  unimpeachable  a  sale  which  is  an 
absolute  nullity.*  In  all  cases,  in  order  that  the  statute  may  run, 
there  must  be  something  to  give  colorable  grounds  on  wliich  the 
limitation  can  be  enforced,  such  as  the  license  of  a  probate  court, 
and  a  confirmation  by  that  authority,  followed  by  a  conveyance 
executed  by  the  executor,  administrator  or  guardian  as  the  case  may 
be.'  Whatever  is  placed  of  record  must  be  capable  of  description  as 
an  administrator's  deed  or  the  statute  will  not  be  set  in  motion,  and 
it  nmst  be  tested  by  what  appears  upon  its  face.® 

74.  Execution  Sales. — It  is  generally  held  that  execution  sales 
which  are  void  for  any  reason  are  made  valid  and  binding  by  the 
runninsr  of  the  statute  of  limitations.*  Thus  the  statute  has  been 
applied  to  an  execution  sale  void  because  no  jurisdiction  was  obtained 
over  nonresident  defendants.^®  Yet  it  has  been  held  that  where  tlie 
execution  sale  is  void  for  want  of  jurisdiction  in  the  court,  the  sale 
does  not  start  the  running  of  limitations,*^  and  that  the  statute 
contemplates  only  such  execution  sales  as  have  become  necessary  and 
does  not  contemplate  collusive  and  fraudulent  execution.**  In  thid 
connection  it  may  be  noted  that  a  right  of  action  against  a  purchaser 
at  a  judicial  sale  which  accrues  to  the  party  claiming  it  more  than  five 
years  after  the  date  of  the  sale  is  not  barred  by  a  five  years'  limitation 
of  a  statute  requiring  all  persons  to  bring  suits  against  purchasers 
at  judicial  sales  within  five  years  after  the  date  of  the  sale,  or  h% 
thereafter  barred.    A  provision  of  this  character  applies  to  the  enforce- 

3.  Harlan  v.  Peck,  33  Cai.  615,  91       7.  Brown   ▼.    Pinkerton,  95   Minn, 
Am.  Dec.  653 ;  Barton  v.  Kimmerley,   153, 103  N.  W.  897,  111  A.  S.  R.  448. 
165  Ind.  609,  76  N.  E.  250, 112  A.  S.  B.       8.  O'Keefe  v.  Behrens,  73  Kan.  469, 
252.  85  Pac.  555,  9  Ann.  Cas.  867,  8  L1.R.A. 

Note:  9  Ann.  Cas.  872.  (N.S.)  354  and  note. 

And  see  Executors  and  Admikis-       9.  O'Keefe  v.  Behrens,  73  Kan.  469, 
TRATORS,  vol.  11,  pp.  370-372.  85  Pac.  555,  9  Ann.  Cas.  867,  8  L.II.A. 

4.  O'Keefe  v.  Behrens,  73  Kan.  469,    (N.S.)  354  and  note. 

85  Pac.  555,  9  Ann.  Cas.  867,  8  L.R.A.  10.  Note:  8  L.R.A.(N.S.)  356. 

(N.S.)  354  and  note.  11.  Note:  9  Ann.  Cas.  874. 

5.  Note:  8  L.R.A.(N.S.)  354.  12.  McKelvey  v.  McKelvev,  75  Kan. 

6.  Note :  9  Ann.  Cas.  872.  325,  89  Pac.  663, 121  A.  S.  R.  435. 

718 


17  B.  C.  I4  LIMITATION  OF  ACTIONS  {§  75,  76 

ment  of  only  such  rights  to  recover  the  land  sold  as  can  be  enforced 
in  an  action  brought  within  that  time.^' 

Actions  08  to  Mortgages 

75.  In  General. — ^An  action  to  foreclose  a  mortgage  on  real  property- 
is  not  a  proceeding  in  rem,  but  is  an  action  in  personam,  and  comes 
within  the  operation  of  provisions  of  the  statutes  of  limitation  govern- 
ing proceedings  in  personam.**  Ordinarily  a  mortgagor  cannot  bring 
an  action  of  ejectment  against  his  mortgagee  solely  on  the  basis  of 
the  statute  of  limitations,  since  the  effect  of  the  statute  is  to  bar  a 
remedy  and  not  to  confer  a  cause  of  action.**  On  the  same  theory 
a  statute  limiting  the  time  for  the  recovery  of  arrears  of  interest  of 
money  charged  on  land  or  rent  has  been  construed  as  applicable  only 
to  the  direct  remedies  for  recovering  the  arrears;  and  it  has  been 
held  that  where  a  mortgagee  has  sold  under  his  power  of  sale,  he  may 
retain  the  interest  due  although  it  is  for  a  period  of  much  longer 
duration.**  Yet  a  mortgagor,  by  acquiring  an  outstanding  title, 
and  occupying  the  premises  under  it  for  the  period,  and  on  the  con- 
ditions imposed  by  the  statute  of  limitations,  may  invoke  its  aid  to 
prevent  a  foreclosure.*'  Similarly,  if  the  mortgagee,  to  the  knowl- 
edge of  the  mortgagor,  denies  that  there  is  any  mortgage,  and  asserts 
title  in  himself  and  otherwise  manifests  an  adverse  holding,  the 
mortgagor  and  those  claiming  under  him  may  be  required  to  proceed 
within  the  statutory  period  or  lose  all  remedy,  whether  the  debt  or 
obligation  secured  by  the  mortgage  has  or  has  not  been  paid.**  Ordi- 
narily the  right  to  foreclose  and  the  right  to  redeem  are  reciprocal, 
and  an  action  to  redeem  may  be  brought  at  any  time  before  the 
statutory  bar  is  complete.** 

76.  Effect  of  Statutes. — The  limitations  applicable  to  mortgages 
are  largely  regulated  by  statute  in  the  different  jurisdictions.  The 
detailed  provisions  are  necessarily  divergent  in  character  and  in  the 
same  state  one  limitation  period  may  apply  to  mortgages  containing 
covenants  to  pay  principal  sums  and  another  period  to  mortgages  of 

13.  Kessinger  ▼.   Wilson,   53   Ark.  326, 13  L.  T.  N.  8.  739, 14  W.  R.  257. 
400, 14  S.  W.  96,  22  A.  S.  R.  220.  16  Eng.  Rul.  Gas.  291  and  note. 

14.  Colonial,    etc.,    Mort.     Co.     ▼.       17.  Harris  v.  Mills,  28  111.  44,  61. 
Northwest  Thresher  Co.,  14  N.  D.  147,  Am.  Dec.  259. 

103  N.  W.  915,  116  A.  S.  R.  642,  8       18.  Peshine  v.  Ord,  119  Cal.  311,  61 
Ann.  Cas.  1160  and  note,  70  L.R.A.   Pac  536,  63  A*  S.  R.  13L 
814;  Paine  v.  Dodds,  14  N.  D.  189,       19.  Mahaffy  ▼.  Faris,  144  la.  220, 
103  N.  W.  931, 116  A.  S.  R.  674.  122  N.  W.  934,  24  L.R.A.(N.S.)  840; 

16.  Spect  V.  Spect,  88  Cal.  437,  26   Dickson  v.  Stewart,  71  Neb.  424,  98 
Pac.  203,  22  A.  S.  R.  314.  N.  W.  1085,  115  A.  S  R.  596. 

Note:  16  Eng.  Rul.  Cas.  268.  Notes:  104  A.  S.  R.  764;  Ann.  Cas, 

16.  Edmunds  v.  Waugh,  L.  R.  1  Eq.   1914B  356. 
418,  35  L.  J.  Ch.  234,  12  Jur.  N.  S. 
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• 

mere  inderiinity.**  A  provision  of  a  statute  specifying  the  time 
within  which  an  action  may  be  commenced  for  the  foreclosure  of  a 
mortgage  or  deed  of  trust  for  creditors  with  a  power  of  sale  does  not 
necessarily  fix  or  limit  the  time  within  which  a  mortgagee  may 
exercise  a  power  of  sale  embodied  in  such  mortgage.*  The  same 
statute  which  fixes  the  period  for  the  enforcement  of  a  mortgage  may 
apply  to  the  remedy  on  the  personal  covenant  as  well  as  to  the  remedy 
against  the  land.*  The  effect  of  a  statute  may  be  that  as  to  strangers 
to  the  transaction,  when  the  debt  secured  by  a  mortgage  is  apparently 
barred  by  limitation,  and  no  payment  which  would  stay  the  limitation 
is  indorsed  on  the  margin  of  the  record  of  the  mortgage,  it  becomes 
an  unrecorded  mortgage,  and  constitutes  no  lien  on  the  mortgaged 
property  as  against  such  strangers,  notwithstanding  they  have  actual 
knowledge  of  the  execution  of  such  mortgage.*  Under  the  statute 
21  James  I,  the  right  of  entry  into  lands  after  an  adverse  posse&iion 
of  twenty  years  is  barred,  and  by  analogy  a  court  of  equity  will  not 
permit  the  mortgagor  to  redeem,  after  he  has  suffered  the  mortgagee 
to  remain  in  the  undisturbed  possession  of  the  mortgaged  premises 
for  twenty  years.*  Since  a  mortgage  is  a  specialty,  an  action  for  its 
foreclosure  and  sale  of  the  premises  comes  within  the  provisions  of 
the  statute  of  limitations  applicable  to  specialties.* 

Actions  and  Writs  Based  on  Judgments 

77.  Actions  on  Judgments. — ^Although  a  judgment  for  money 
imposes  a  civil  liability,  and  is  more  conclusive  evidence  of  indebted- 
ness than  a  contract  by  specialty,*  statutes  imposing  limitations  on 
actions  on  contracts  do  not,  as  a  rule,  apply  to  actions  on  judgments.^ 
Hence  a  suit  on  a  judgment  does  not  fall  within  the  scope  of  a 
limitation  law  containing  provisions  taking  a  contract  out  of  the 
statute's  operation  when  a  new  promise  or  an  acknowledgment  of 
the  debt  is  made  in  writing  by  the  party  to  be  charged.*  Although 
in  a  statute  of  limitations  the  words  ''otiber  evidence  of  indebtedness 
in  writing''  may  include  judgments,  the  scope  of  these  words  may 
be  narrowed  by  their  juxtaposition  with  an  enumeration  of  particular 

20.  Crawford  v.  Hazelrij^g;,  117  Ind.  6.  Kerr  v.  Lydecker,  61  Ohio  St  240, 

63,  18  N.  E.  603,  2  L.R.A.  139.  37  N.  E.  267,  23  L.R.A.  842. 

1.  ^fenzel  v.  Hinton,  132  N.  C.  660,  6.  Dudley  v.  lindsey,  9  B.  Mon. 
44  S.  E.  386,  95  A.  S.  R.  647.  (Ky.)  486,  50  Am.  Dec.  522. 

2.  Sutton  V.  Sutton,  22  Ch.  D.  511,  7.  Dudley  v.  Lindsey,  9  B.  Mon. 
52  I..  J.  Ch.  333,  48  L.  T.  N.  S.  95,  31  (Kv.)  486,  50  Am.  Dec.  522;  Haynes- 
W.  R.  369,  16  Eng.  Rul.  Cas.  298  and  v.  Blanchard,  194  Mass.  244,  80  N.  E. 
note.  504,  120  A.  S.  R.  551;  Berkson  v.  Cox, 

3.  Morgan  v.  Kendrick,  91  Ark.  394,  73  Miss.  339,  18  So.  934,  55  A.  S.  R. 
121  S.  W.  278,  134  A.  S.  R.  78.  539. 

4.  Porkins  v.  Cartwell,  4  liar.  (Del.)  8.  Berkson  ▼.  Cor,  73  Miss.  339,  18- 
270,  42  Am.  Dec.  753.  So.  934,  55  A.  S.  R.  539. 
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things  of  inferior  character,  so  that  such  words  may  be  construed  as 
not  including  judgments.*  It  should  be  noted  that  the  two  remedies 
of  an  action  on  a  contract  and  a  scire  facias  or  writ  of  execution  are 
considered  separate  and  cumulative/*  and  the  right  to  sue  on  a 
judgment  may  be  available  after  the  right  to  issue  execution  on  a 
judgment  had  been  lost  by  reason  of  a  failure  to  cause  the  writ  to 
issue  within  ^  year  and  a  day.**  The  converse  is  also  true  and  where 
the  statutes  so  permit  there  is  no  reason  why  a  writ  of  execution 
should  not  issue  on  a  judgment  after  the  right  to  bring  suit  thereon 
has  been  barred  by  the  limitation  la^^s.**  Under  the  statutory  pro- 
visions enacted  in  a  state  a  dormant  judgment  may  be  given  the 
effect  of  a  dead  judc:ment,  and  it  may  be  provided  that  where  a  judg- 
ment has  been  permitted  to  become  dormant  by  the  neglect  of  the 
creditor  to  issue  execution  thereon  for  five  years,  and  in  that  time 
lias  not  been  revived  in  the  manner  provided  by  the  statute,  and  no 
suit  upon  the  judgment  has  been  brought  within  one  year  after  the 
expiration  of  the  five  years,  no  suit  can  thereafter  be  maintained 
upon  it.*' 

78.  Limitation  as  to  Writs  of  Execution, — ^At  common  law  the  lim- 
itation period  within  which  a  writ  of  execution  was  issuable  on  a 
judgment  wa.s  a  year  and  a  day.  Except  as  modified  by  statute,  the 
rule  of  the  common  law  generally  still  prevails.**  Statutes  in  mof^t 
jurisdictions  have  extended  the  period  of  time  within  which  judg- 
ments may  be  enforced  a^iainst  the  property  of  the  debtor.**  Various 
periods  have  been  established  by  statute,  such  as  five,**  seven,*'  and 
ten  years  from  the  date  of  the  judgment.**  A  statute  limiting  the 
time  within  which  an  execution  may  issue  applies,  it  seems,  as  well 
to  a  decree  foreclosing  the  lien  of  a  street  a5?sessment  and  an  order 
of  sale  thereunder  as  to  a  personal  judgment  for  the  recovery  of 
money  and  an  execution  thereon.**  Where  execution  on  a  judgment 
is  a  matter  of  right  without  any  further  proceeding  before  the  court, 

9.  Ambler,  v.  Whipple,  139  HI.  311,  15.  Baldwin  ▼.  Williams,  74  Ark. 
28  N.  E.  941,  32  A.  S.  R.  202.  316,  86  S.  W.  423,  109  A.  S.  R.  81, 

10.  Snell  v.  Rue,  72  Neb.  571, 101  N.  4  Ann.  Gas.  1097;  Dorland  v.  Han.son, 
W.  10,  117  A.  S.  R.  813.  81  Cal.  202,  22  Pac.  552, 15  A.  S.  R.  44. 

11.  Thomas  v.  Higgs,  68  W.  Va.  152,  See  also  Executions,  tol.  10,  p.  1227 
69  S.  E.  654,  Ann.  Gas.  1912A  1039.        et  seq. 

Note:  133  A.  S.  R.  61.  16.  Dorland  v.  Hanson,  81  Cal.  202, 

12.  Brown  v.  Bell,  46  Golo.  163,  103  22  Pac.  552,  15  A.  S.  R.  44. 

Pac.  380,  13  A.  S.  R.  54  and  note,  23  17.  Griflin  v.  McKenzie,  7  Ga.  163, 

L.R.A.(N.S.)  1096.  50  Am.  Dee.  389. 

13.  Berkley  v.  Tootle,  163  Afo.  58 i,  18.  Baldwin,  v.  Williams,  74  Ark. 
63  S.  W.  681,  85  A.  S.  R.  587,  discuss-  316,  8fi  S.  W.  423,  109  A.  S.  R.  SI,  4 
in^  the  law  of  Kansas.  Ann.  Gas.  1097. 

14.  Thomas  v.  Higgs,  68  W.  Va.  152,  19.  Dorland  v.  Haii-on,  81  Gal.  202, 
69  S.  E.  C51,  Ann.  Gas.  3912A  1039.  22  Pac.  552,  15  A.  S.  R.  44. 

Note:  133  A.  S.  R.  61. 
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the  expiration  of  the  limitadon  period  for  the  enforcement  of  the 
judgment  by  action  will  not  bar  the  right  to  issue  an  execution 
thereon  .*• 

79.  Presumption  of  Eztinguishment  of  Judgments. — Forbearance 
for  twenty  years,  unexplained,  unaccounted  for,  and  unrebutted,  will, 
independent  of  written  law,  generally  extinguish  a  right  of  action 
on  a  judgment  as  well  as  on  all  other  pecuniary  demands.'  But 
where  a  statute  provides  that  a  judgment  or  decree  shall  be  presumed 
to  be  satisfied  and  paid  twenty  years  after  its  rendition,  it  is  treated 
as  creating  a  presumption,  and  not  a  limitation,  and  accordingly  it 
has  been  held  that  a  judgment  may  be  recovered  on  a  judgment 
rendered  more  than  twenty  years  prior  to  the  commencement  of  the 
action  upon  it,  if  the  evidence  rebuts  the  presumption  of  its  pay- 
ment.* It  seems  to  be  established,  however,  that  where  a  judgment 
is  void  because  the  court  had  no  jurisdiction,  either  of  the  pei-son 
or  of  the  subject  matter  of  the  suit,  such  judgment  cannot  be  made 
good  by  lapse  of  time  or  by  any  statute  of  limitation.* 

80.  Actions  on  Foreign  Judgments. — A  judgment  valid  and  con- 
clusive in  the  courts  of  the  state  where  rendered  will  generally  be 
enforced  in  the  other  states  on  the  same  footing  as  domestic  judg- 
ments within  such  period  of  limitation  as  may  be  prescribed  in  respect 
to  such  judgment  by  the  law  of  the  state  where  it  is  sought  to  be 
enforced.*  Under  the  laws  of  a  state  it  may  be  provided  that  an 
action  on  the  judgment  of  a  court  of  record  of  another  state  will  not 
be  barred  until  after  the  lapse  of  twenty  years  from  its  date.*  Yet 
it  sometimes  occurs  that  the  laws  of  a  state  do  not  prescribe  a  period 
within  which  an  action  must  be  commenced  on  a  judgment  of  another 
state,*  or  on  a  judgment  obtained  in  a  federal  court.'  Where  a  statute 
provides  that  an  action  on  a  foreign  judgment  must  be  brought 
within  a  designated  time,  or  it  will  be  barred,  the  law  appears  to  be 
that  the  judgment  of  a  sister  state  constitutes  a  foreign  judgment 
within  the  meaning  of  such  a  statute  of  limitations.*  Instead  of  the 
common  law  period  of  twenty  years  being  allowed  to  sue  on  a  judg- 
ment rendered  in  another  state,  a  shorter  period  is  sometimes  pre- 
scribed by  statute.*    In  this  connection  it  may  be  noted  that  a  statute 

20.  Brown  v.  Bell,  46  Colo.  163,  103  28  N.  E.  841,  32  A.  S.  R.  202.    See 

Pac.  380, 133  A.  S.  R.  54  and  note,  23  Judgments,  vol.  15,  pp.  942-943. 

L.R.A.(N.S.)  1096  and  note.  5.  Berkley  v.  Tootle,  163  Mo.  581, 

1.  Gulick  V.  Loder,  13  N.  J.  L.  68,  23  63  S.  W.  681, 85  A.  S.  R.  587. 

Am.    Def.    711    and    note.      See    also  6.  Gulick  v.  Loder,  13  N.  J.  L.  68, 

JuDGin'NTS,  vol.  15,  p.  .879.  23  Am.  Dec.  711. 

2.  Ilavnes  v.  Blanchard,  194  Mass.  7.  Dudley   v.   Lindsey,   9   B.   Mon« 
244,  80  N.  E.  504,  120  A.  S.  R.  551.  (Ky.)  48G,  50  Am.  Dec.  522. 

3.  Taylor  v.   ISliles,  5  Kan.  498,  7  8.  Ilepler  v.  Davis,  32  Neb.  556,  49 
Am.  Rep.  558.  N.  W.  458,  29  A.  S.  R.  457. 

4.  Ambler  v.  Whipple,  139  111.  311,  9.  Murray  v.  Gibson,  15  How.  421, 
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prescribing  a  limitation  period  for  actions  on  a  judgment  or  decree 
of  any  court  of  the  Urtited  States  or  of  any  state  or  territory  within 
the  United  States  has  been  construed  as  applying  to  domestic  as  well 
as  other  judgments.^^ 

Actions  on  Contracts 

81.  Contracts  in  Writing  Generally. — ^Not  infrequently  the  statutes 
of  a  state  contain  different  provisions  for  limitations  of  actions  brought 
on  contracts  in  writing  and  on  those  not  in  writing.*^  In  such  juris- 
dictions it  is  important  to  determine  what  causes  of  action  fall  within 
these  two  classes  of  cases.  The  distinctions  reco.i):nized  by  the  courts 
are  best  understood  by  reference  to  one  or  two  illustrations.  Where 
an  officer  selling  property  at  an  execution  sale  takes  a  check  for  the 
excess  of  the  bid  over  the  jud.s:ment,  the  right  of  the  judgment  debtor 
as  an  equitable  assignee  to  enforce  payment  of  the  check  is  governed 
by  the  statute  applicable  to  the  limitation  of  actions  on  written  instru- 
ments, and  not  by  that  applicable  to  actions  not  founded  on  instru- 
ments in  writing;^*  and  it  has  been  held  that  where  a  declaration 
of  dividends  by  a  corporation  is  a  part  of  the  records  of  the  company, 
signed  by  the  proper  officer,  it  is  an  obligation  in  writing  for  the 
payment  of  money  and  an  action  thereon  is  governed  by  the  law 
pertaining  to  such  written  obligations.^'  An  advertisement  offering  a 
reward  for  certain  information  becomes  a  written  contract  when  the 
information  is  furnished  and  the  limitation  applicable  to  written 
contracts  governs.^*  An  action  at  law  by  a  surety  for  subrogation 
or  contribution  is  governed  by  the  statute  of  limitations  applicable 
to  legal  actions,  and  is  not  brought  within  the  statute  applicable  to 
equitable  actions  by  the  fact  that  an  equitable  action  may  be  main- 
tained for  contribution  in  a  proper  case.^* 

82.  Contracts  Not  in  Writing. — ^Numerous  illustrations  may  be 
given  of  transactions  and  situations  which  have  come  before  the  courts 
and  have  been  adjudged  as  giving  rise  to  a  cause  of  action  not  in 
writing.    Among  these  may  be  mentioned  the  following :    An  action 

14  U.  S.  (L.  ed.)  755  (three  years) ;  12.  Meherin  v.  Saunders,  131  Gal. 

Hcpler  V.  Davis,  32  Neb.  556,  49  N.  W.  681,  63  Pac.  1084,  54  L.R.A.  272. 

458,  29  A.  S.  R.  457,  13  L.R.A.  565  13.  Winchester,  etc.,  Co.  v.  Wickliffe, 

(five  years) ;  Reid  v.  Boyd,  13  Tex.  100  Ky.  531,  38  S.  W.  866,  66  A.  S.  R. 

241,  65  Am.  Dec.  61  (ten  years).  356.    As  to  the  right  of  action  to  re- 

10.  Citizens'  Nat.  Bank  v.  Lucas,  26  cover  dividends  see  Corporations,  vol. 
Wash.  417,  67  Pac.  252,  90  A.  S.  R.  7,  pp.  294-295. 

748,  5C  L.R.A.  812.  14.  Ryer  v.  Stockwell,  14  Cal.  134, 

11.  Dore  V.  Thomburgh,  90  Cal.  64,  73  Am.  Dec.  634  and  note. 

27  Pac.  30,  25  A.  S.  R.  100;  Atlanta,  15.  Zuellig  v.  Hemerlie.  60  Ohio  St. 
etc.,  R.  Co.  v.  McKinney,  124  Ga.  929,  27,  53  N.  E.  447,  71  A.  S.  R.  707  and 
53  S.  E.  701,  HO  A.  S.  R.  215,  6  L.R.A.  note;  Bushnell  v.  Bushnell,  77  Wis. 
(N.S.)  436.  435,  46  N.  W.  442,  9  L.R.A.  411. 
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brought  by  a  receiver  of  a  national  bank  under  the  federal  laws  to 
enforce  the  individual  liability  of  a  shareholder  has  been  held  not 
to  be  an  action  on  a  contract  or  promise  in  writing,  within  the  mean- 
ing of  the  statute  of  limitations,  but  is  governed  by  the  provisions 
requiring  actions  on  a  contract  not  in  writing,  express  or  implied,  or 
on  a  liability  created  by  statute,  to  be  begun  within  four  years.** 
The  cause  of  action  for  contribution  between  joint  obligors  on  a 
written  contract  is  not  founded  on  the  written  contract  so  as  to  be 
within  the  limitation  applicable  to  such  contracts,  but  is  within  the 
provision  governing  contracts  not  in  writing.*'  And  an  action  against 
the  sureties  on  the  bond  of  a  county  trea^^urer  for  his  default  in  not 
paying  over  moneys  received  by  him  is  not  within  that  provision  of 
a  statute  of  limitations  providing  for  actions  on  contracts  in  writing 
or  arising  out  of  written  agreements,  but  is  within  the  provision  relat- 
ing to  contracts  or  liabilities  not  in  writing  and  not  arising  out  of 
a  written  instrument  where  the  duties  of  the  treasurer  were  fixed 
by  law  and  not  by  his  bond,  and  the  liability  sought  to  be  enforced 
resulted  from  a  breach  of  the  duty  imposed  by  statute  and  not  by  the 
bond.*®  A  letter  assuming  the  existence  of  a  previous  contract  and 
narrating  what  has  been  done  under  it,  but  not  professing  to  be  a 
statement  of  the  whole  contract  in  writing  as  previouj^ly  made,  nor 
professing  to  be  itself  the  contemporaneous  expression  of  a  contract 
then  being  made,  is  not  such  evidence  of  an  indebtedness  in  writing 
as  is  required  to  relieve  the  contract  from  the  operation  of  the  statute 
of  limitations  relating  to  written  instruments  but  leaves  it  to  be 
governed  by  such  statute  relating  to  parol  contracts.**  Similarly  it 
ha5  been  held  that  a  suit  for  the  foreclosure  of  a  mortgage  and  sale 
of  the  mortga.G;ed  property  is  not  an  action  of  debt  grounded  on  a 
contract  in  writing.**  And  it  has  been  ruled  that  an  action  against 
a  searcher  of  records  to  recover  damages  for  negligence  in  giving  an 
incorrect  certificate  is  not  within  a  statute  of  limitations  referring 
to  contracts,  obligjitions,  or  liabilities  arising  from  instruments  of 
writing  executed  by  the  parties  who  are  sought  to  be  charged.* 

83.  Sealed  Instruments. — Owing  to  the  ancient  reverence  for  seals 
as  importing  solemnity  of  act,  many  of  the  statutes  of  limitation 
allow  a  longer  time  for  suing  on  sealed  instruments  than  simple  con- 
tracts in  writing.*    Sometimes  a  seal  may  be  treated  as  surplusage  when 

16.  McDonald  v.  Thompson,  184  U.  31  N.  E.  681,  34  A.  S.  R.  79  and  note. 
S.  71,  22  S.  Ct.  297,  46  U  S.  (L.  ed.)  20.  Ewell  v.  Daggs,  108  U.  S.  143, 
437.  2  S.  Ct.  408,  27  U.  S.  (L.  ed.)  682. 

17.  Faires  v.  Cockerel!,  88  Tex.  428,  1.  Lattin  v.  Gillette,  95  Cal.  317,  30 
31  S.  W.  190,  639,  28  L.R.A.  528.  Pae.  545,  29  A.  S.  R.  115. 

18.  Spokane  County  v.  Prescott,  19  2.  Atlanta,  etc.,  R.  Co.  v.  McKinnev, 
Wash.  418,  53  Pao.  661,  67  A.  S.  R.  124  Ga.  929,  53  S.  E.  701, 110  A.  S.  R. 
733.  215,  6  L.R.A.(N.S.)  436. 

19.  Wood  V.  Williams,  142  111,  269, 
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suit  is  brought  on  an  instrument  bearing  a  seal  which  did  not  require 
it  or  which  has  no  effect.  But  generally  it  seems  that  if  the  effect  of 
regarding  a  note  as  a  contract  under  seal  is  to  extend  the  period  of 
limitation,  it  cannot  be  said  that  the  seal  is  of  no  consequence  and 
may  therefore  be  disregarded.'  While  thei'e  is  a  difference  of  opinion 
as  to  whether  a  seal  affixed  to  a  proraissoiy  note  may  for  some  pur- 
poses be  treated  as  surplusage,  it  has  never  been  doubted  that  an 
action  on  a  sealed  note  against  the  maker  thereof  is  governed  by  the 
statute  of  limitations  relating  to  actions  on  sealed  instruments,  thougli 
it  is  held  that  the  contract  of  an  indorser  is  so  far  separate  from  that 
of  the  maker  that  though  the  note  is  under  seal  an  action  against  the 
indorser  must  be  brou^^t  within  the  time  limited  for  actions  on 
simple  contracts.*  In  this  connection  it  may  be  stated  that  a  warrant 
of  attorney  under  seal,  given  with  a  promissory  note,  does  not  make 
the  period  of  limitation  to  an  action  on  the  note  the  same  as  that  on 
sealed  instruments.*  The  word  "bond"  at  common  law  imports  a 
sealed  instrument,',  and  the  rule  at  the  common  law  is  that  bonds,  after 
a  lapse  of  twenty  years,  are  presumed  to  have  been  paid.' 

84.  Covenants  in  Deeds. — ^Although  certain  covenants  in  deeds  are 
usually  regarded  as  broken,  if  not  true,  as  soon  as  made,  so  that  the 
statute  of  limitations  runs  immediately  against  an  action  for  the 
breach,  as  for  example  a  covenant  of  seisin  or  against  incumbrances,*^ 
other  covenants  are  continuing  in  their  character  such  as  a  covenant 
to  keep  a  retaining  wall  in  repair  at  all  times,  and  to  renew  it  when 
necessary.  A  continuing  contract  of  this  character  is  not  affected  by 
the  statute  of  limitations  until  after  the  covenantor  refuses  to  repair 
or  renew  as  the  cai?e  may  be.®  And  it  has  been  held  that  where  an 
administrator  executes  a  deed  and  personally  and  individually  binds 
himself  in  a  clause  of  warranty,  as  far  as  the  assets  of  his  testator 
extended,  the  covenant  is  not  subject  to  the  statute  of  limitations.*® 

85.  Actions  on  Notes  Generally. — The  statute  of  limitations  is  a 
good  defense  to  an  action  on  a  promissory  note  instituted  more  than 
the  established  limitation  period  after  its  maturity  as  shown  by  the 
date  named  in  the  body  of  the  note,  but  less  than  such  period  after 
maturity  as  shown  by  the  date  named  in  the  margin  of  the  note.** 
Promissory  notes  which  are  not  negotiable  may  by  the  statute  of 

3.  Clarke  v.  Pierce,  215  Mass.  652,       Note:  L.R.A.1916B  710. 

102  N.  E.  1094,  Ann.  Cas.  1914D  421  8.  Kiliilea  v.  Douglas,  133  Wis.  140, 

and  note.  113  N.  W.  411,  12G  A.  S.  R.  938  and 

4.  Note:  Ann.  Caa.  1914D  422.  note,  117  L.R.A.(N.S.)  1189. 

5.  Walrod  v.  Manaon,  23  Wis.  393,  9.  Fle^e  v.  Covington,  etc..  Elevated 
99  Am.  Dec,  187.  K.,  etc.,  Co.,  122  Ky.  348,  91  S.  W.  738, 

€.  Koshkonong  v.  Burton,  104  U.  S.   121  A.  S.  R.  403. 
6G8,  26  U.  S.  (L.  ed.)  hS().  10.  Cummins    v.    Kennedy,    3    Litt. 

7.  Kt-ors  V.  Judd,  5  Vt.  230,  20  Ara.    (Ky.)  H^,  14  Am.  Dec.  45. 
Dee.  301.  11.  Fisk  v.  AicNeaJ,  23  Neb.  726,  37 

725 


§  S6  LIMITATION  OF  ACTIONS  17  R.  C.  L. 

limitation  be  put  on  the  footing  of  specialties  in  regard  to  the  period 
of  limitation. *2  But  the  period  of  limitation  on  a  negotiable  note 
is  not  considered  as  extended  by  giving  with  the  note  a  warrant  of 
attorney  imder  seal,  and  such  warrant  confers  no  authority  to  enter 
judj^ment  on  the  note  after  it  is  barred.*^  In  some  states  the  statutes 
of  limitation  prescribe  a  longer  period  for  a  note  attested  by  one  or 
more  witnesses  than  for  notes  not  so  attested.**  Under  such  a  statute 
it  has  been  held  that  a  note  made  to  a  town  and  attested  by  a  resident 
of  the  town  will  be  regarded  as  an  attested  note,  unless  it  clearly 
appears  that  the  witness  was  a  rated  inhabitant,  or  was  otherwise  dis- 
qualified by  reason  of  interest.^*  An  accommodation  indorser  of  a 
note,  paying  it,  cannot  recover  of  the  maker  on  money  counts,  but 
mu^t  sue  on  the  note ;  and  if  the  note  be  barred  by  the  statute  of  limita- 
tions, he  cannot  recover,  although  he  may  have  paid  the  amount  to  the 
holder  before  the  bar  of  the  statute  had  interposed.^*  It  may  be 
added  that  a  banker's  certificate  of  deposit  in  the  ordinary  form 
may  be  treated  as  a  negotiable  note,  so  that  the  statute  of  limitations 
will  attach  to  it  from  its  date,  without  demand.^' 

86.  Notes  Due  on  Demand. — ^The  general  rule  is  that  a  note  pay- 
able on  demand  is  due  immediately,  without  an  actual  demand,  so 
that  the  statute  of  limitations  commences  to  run  against  it  at  once,^* 
and  this  is  true  whether  it  is  negotiable  or  not.*'  It  is  the  duty  of 
the  holder  of  such  a  note  to  demand  payment  within  a  reasonable 
time,  and  before  the  right  of  action  thereon  is  barred  by  limitation.*® 
The  period  of  time  which  is  considered  reasonable  for  making  the 
demand  is  ordinarily  the  period  of  the  statute  of  limitations,  but 
where  the  parties  contemplated  a  delay  in  making  the  demand  to 
some  indefinite  time  in  the  future,  the  statutory  period  for  bringing 

N.  W.  616,  8  A.  S.  R.  162;  Iowa  Loan,  18.  O'Neil  v.  Magner,  81  Cal.  631, 22 

etc.,  Co.  V.  Schnose,  19  S.  D.  248,  103  Pac.  876, 15  A..S.  R,  88;  Reizenstein  v. 

N.  W.  22,  9  Ann.  Cas.  255.  Marquardt,  75  la.  294,  39  N.  W.  506, 

12.  Currier  v.  Lockwood,  40  Conn.  9  A.  S.  R.  477,  1  L.R.A.  318;  Wurth 
340,  16  Am.  Rep.  40.  v.  Paducah,  116  Ky.  403,  76  S.  W.  143, 

13.  Walrod  v.  Manson,  23  Wis.  393,  105  A.  S.  R.  2'25 ;  Shutts  v.  Fingar, 
99  Am.  Dec.  187.  .  100  N.  Y.  539,  3  N,  E.  588,  53  Am. 

14.  Shaw  V.  Smith,  150  Mass.  166,  22  Rep.  231. 

N.  E.  887,  6  L.R.A.  348;  Arlington  v.  Note:  136  A.  S.  R.  488. 

Hinds,  1  D.  Chip.  (Vt.)  431,  12  Am.  As  to  the  rule  that  a  demand  note  is 

Dec.  704.  payable    forthwith,    see    Bills    akd 

15.  Arlington  v.  Hinds,  1  D.  Chip.  Notes,  vol.  3,  p.  1220. 
(Vt.)  431,  12  Am.  Dec.  704.  19.  Note:  136  A.  S.  R.  470. 

16.  Williams  v.  Durst,  25  Tex.  667,  20.  Fallon  v.  Fallon,  110  Minn.  213, 
78  Am.  Dec.  548.  124  N.  W.  994,  136  A.  S.  R.  464  and 

17.  Curran  v.  Witter,  68  Wis.  16,  31  note,  32  L.R.A.(N.S.)  486;  Oleson  v. 
N.  W.  705.  60  Am.  Rep.  827.  As  to  the  Wilson,  20  Mont.  544,  52  Pac.  372,  63 
negotiable  character  of  certificates  of  A.  S.  R.  639.  As  to  presentation  and 
deposit,  see  Bakks,  vol.  3,  p.  574;  demand  of  payment,  see  Bills  and 
BiiiLS  AND  Notes,  vol.  3,  p.  846.  Notes,  vol.  3,  p.  1047. 
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the  action  is  not  controlling  as  to  the  question  of  reasonable  time.* 
Although  a  demand  is  necessary  to  perfect  a  cause  of  action,  a  party 
interested  cannot  prevent  or  postpone  the  running  of  the  statute  of 
limitations  by  his  failure  to  make  a  demand.*  Yet  in  the  absence  of 
modifying  circumstances,  a  failute  to  make  a  demand  within  the 
period  prescribed  by  the  statute  of  limitations  normally  results  in 
the  right  of  action  becoming  barred.*  A  general  rule  ifl  that  the 
right  to  recover  money  loaned  at  interest  without  any  agreement  as 
to  the  time  of  its  return,  or  written  evidence  of  the  transaction,  is 
barred  if  demand  is  not  made  within  the  statutory  period  for  simple 
contract  debts.*  The  statute  of  limitations  does  not  run  on  ordinary 
bank  notes  till  after  demand  of  payment  thereon,  since  bank  notes 
differ  from  all  other  negotiable  security  for  money,  in  that  they  are 
treated  as  money  in  the  usual  course  and  transaction  of  business  and 
are  in  circulation  indefinitely.* 

87.  Checks. — ^As  regards  the  statute  of  limitations  a  check  on  a 
bank  payable  on  demand  is  a  "simple  contract  in  writing,"  and  the 
period  of  limitation  in  which  suit  may  be  instituted  thereon  is  the 
period  prescribed  by  statute  on  such  contracts.*  The  period  of  time 
after  which  the  right  to  bring  suit  on  a  check  is  usually  barred  is 
five '  or  six  years  after  the  expiration  of  a  reasonable  time  for  pre- 
senting the  check  for  payment.*  A  delay  in  presenting  a  check  does 
not  release  the  drawer,  unless  he  has  been  injured,  where  suit  is 
brought  within  the  period  of  limitations.*  When  the  drawer  has  or 
leaves  no  funds  on  deposit  for  its  payment  at  the  time  when  it  should 
be  presented,  and  the  check  is  not  paid,  the  cause  of  action  to  recover 
from  the  drawer  the  amount  called  for  by  the  check  rests  upon  the 
check  and  is  not  governed  by  the  statute  of  limitations  relating  to 
contracts  not  in  writing.**  An  ordinary  check  is  usually  treated  as 
a  bill  of  exchange  within  the  law  relating  to  limitation  of  actions.^' 

1.  Fallon  T.  Fallon,  110  Minn.  213,  of  cheeks  generally,  see  Bakks,  voL  3, 

124  N.  W.  994,  136  A,  S.  E.  464  and  p.  831. 

note,  32  L.R.A.(N.S.)  486.  7.  Rogers  v.  Durant,  140  U.  S.  298, 

2.  Barnes  v.  Glide,  117  Cal,  1,  48  11  S.  Ct.  754,  35  U.  S.  (L.  ed.)  481. 
Pac.  804,  69  A.  S.  B.  153 ;  Reizenstein  8.  Scroggin  v.  McClelland,  37  Neb. 
V.  Marquardt,  75  la.  294,  39  N.  W.  506,  644,  56  N.  W.  208,  40  A.  S.  R.  520,  22 
9  A.  S.  R.  477,  1  L.R.A.  318.  L.R.A..110  and  note;  Merchants',  etc., 

8.  Wright  V.  Paine,  62  Ala.  340,  34  Bank  v.  Watson,  46  Pa.  St.  310,  84 

Am.  Rep.  24;  Shutts  v.  Fingar,  100  N.  Am.  Dec.  549. 

Y.  539,  3  N.  E.  588,  53  Am.  Rep.  231.  9.  Scroggin  v.  McClelland,  37  Neb. 

4.  VoDi  V.  Wirth,  164  Mich.  21,  129  644,  56  N.  W.  208,  40  A.  S.  R.  520,  22 
N.  W.  9,  37  L.R.A.{N.S.)  297.  L.R.A.  110, 

5.  Note :  136  A.  S.  R.  472.    See  also  10.  Cnlver  y.  Marks,  122  Ind.  554,  23 
Banks,  vol.  3,  pp.  604-605.  N.  E.  1086, 17  A.  S.  R.  377,  7  L.R.A. 

6.  Haynes  v.  Wesley,  112  Ga.  668,  489. 

37  S.  E.  990,  81  A.  S.  R.  72.  11.  Rogers  v.  Durant,  140  U.  S.  298, 

Note:  136  A,  S.  R.  472.  11  S.  Ct.  754,  35  U.  S.  (L.  ed.)  48L 
As  to  the  nature  and  characteristics 
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§§  88,  89  LixMITATION  OP  ACTIONS  17  E.  C.  L. 

But  it  has  been  held  that  an  action  for  damagaa  against  a  bank  for 
failure  to  pay  a  check  is  within  a  statute  barring  in  two  years  an 
action  on  a  contract  obligation  or  liability  not  founded  on  a  written 
instrument,  and  is  not  within  the  provision  relating  to  actions  involv- 
ing trust  relations.** 

88.  Receipts  and  Deposits.T-T-A  mere  receipt  for  money  is  not  a  con- 
tract and  does  not  import  promise,  obligation,  or  liability,  so  that  it 
i»  not  subject  to  the  statute  of  limitations  governing  contracts,  but 
if  it  recites  that  the  money  is  to  be  applied  to  the  account  of  the  person 
from  whom  it  was  received,  it  partakes  of  the  double  character  of  a 
receipt  and  contract.*'  A  general  deposit  in  a  bank  represents  and 
constitutes  a  debt  owing  by  the  banker  to  the  depositor,  which  is  sub- 
ject to  the  statute  of  limitations  in  like  manner  as  other  debts.*^  It 
seems  that  a  receipt  may  be  evidence  of  a  deposit,  and  thereby  become 
subject  to  the  statute  of  limitations  applicable  to  contracts.** 

89.  Interest  Coupons. — Statutes  of  limitation  which  apply  to  bonds 
generally  apply  to  coupons  attached  thereto,  when  such  coupons 
are  for  interest  to  become  due  on  the  bonds.**  The  coupon  is  simply 
a  mode  agreed  on  between  the  parties  for  the  convenience  of  the  holder 
in  collecting  the  interest  as  it  becomes  due,  and  their  character  as 
such  is  not  changed  when  they  are  severed  from  the  bond.  They 
do  not  thereby  become  simple  contract  debts,  but  continue  to  partake 
of  the  nature  of  the  higher  security  of  the  bond,  which  exists  for  the 
same  indebtedness.*'  In  some  cases  the  interest  on  bonds  does  not 
mature  until  the  principal  does,  and  although  the  bondholder  may 
collect  his  interest  annually,  he  is  not  compelled  to  do  so.**  Where 
such  is  the  case  under  the  views  adopted  in  some  jurisdictions,  interest 
coupons  are  looked  on  as  a  mere  incident  to  the  main  debt,  and 
become  barred  only  when  it  is  barred. *•  In  other  jurisdictions  the 
statute  of  limitations  is  considered  as  applying  separately  to  the  bond 
itself  and  'to  the  coupons,  and  overdue  interest  on  bonds  represented 
by  negotiable  coupons  cannot  be  recovered  in  an  action  on  the  bonds 
after  a  suit  on  the  coupons  is  barred  by  the  statute.*®    When  the 

12.  Smith's  Cash  Store  v.  San  Fran-  804,  70  A.  S.  R.  610. 

Cisco  First  Nat.  Bank,  149  Cal.  32,  84  17.  Kenosha  ▼.  Lamson,  9  Wall.  477, 

Pac.  663,  5  L.R.A.(N.S.)  870.  19  U.  S.  (L.  ed.)  725. 

13.  Ashley  v.  Vischer,  24  CaL  322,  18.  Berkey   v.    Pueblo    County,   48 
85  Am.  Dec.  65.  Colo.  104,  110  Pac,  197,  20  Ann.  Caa. 

14.  Note:  19  Am.  Dee.  420.    As  to  1109. 

the  relation  between  a  bank  and  its  de-  19.  Lexington  v.   Butler,  14  WalL 

positors,  see  Banks,  vol.  3,  p.  516.  282,  20  U.  S.  (L.  ed.)  809;  Berkey  ▼• 

15.  Long  V.  Straus,  107  Ind.  94,  6  Pueblo  County,  48  Colo.  104,  110  Pac 
N.  E.  123,  7  N.  E.  763,  67  Am.  Rep.  197,  20  Ann.  Cas.  1109. 

87  and  note.  20.  Griffin  v.  Macon  County,  36  Fed. 

16.  Amy  v.  Dubuque,  98  U.  S.  470,   SSo,  2  L.R.A.  353. 

25  U.  S.   (L.  ed.)   228;  Broadfoot  v.       Note:  16  Eng.  Rul.  Cas.  297. 
Payctteville,  124  N.  C.  478,  32  S.  E. 
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17  B.  a  L.  LIMITATION  OF  ACTIONS  §  90 

coupons  are  negotiable,  they  may  be  detached  from  the  bond,  and 
negotiated,  and  the  statute  of  limitations  runs  as  soon  as  they  mature, 
against  all  such  instalments  of  interest  as  are  represented  by  such 
interest  coupons.^  But  the  statute  is  not  a  bar  to  an  action  on  the 
coupons  detached  from  bonds  and  transferred  to  persons  other  than 
the  holders  of  the  bonds,  when  it  would  not  be  a  bar  to  an  action  on 
the  bonds  themselves  had  they  not  been  canceled.*  Failure  or  neglect 
to  detach  the  coupon  and  present  it  for  payment  at  the  time  when  by 
contract  the  holder  is  entitled  to  demand  payment  does  not  prevent 
the  statute  from  running  from  that  date.' 

90.  Obligation  Created  by  Accepting  Legacy  or  Deed  PoU. — ^Where 
a  testator,  desiring  to  leave  his  property  to  his  lodge,  bequeaths  it  to 
certain  legatees  on  the  promise  of  one,  made  in  behalf  of  all,  that 
they  will  transfer  it  to  the  lodge,  equity  may  interfere  to  prevent  the 
lecjatees  from  converting  the  property  to  their  own  use,  and  an  action 
to  have  them  declared  trustees  ex  maleficio  is  not  an  action  on  a  con- 
tract-not in  writing,  either  express  or  implied.*  But  under  a  devise 
to  a  son  with  the  understanding  that  he  is  to  care  for  and  support 
his  minor  brother  and  sister,  his  obligation  to  support  them,  although 
a  charge  on  the  devise  which  he  accepts,  is  governed  by  the  statute 
of  limitation  applicable  to  contracts  not  in  writing.*  On  the  other 
hand  the  acceptance  of  a  deed  by  the  grantee  named  in  it  makes  it 
a  written  contract,  and  the  obligations  created  by  the  deed  are  there- 
fore evidenced  by  a  writing  and  are  not  governed  by  the  limitation 
respecting  verbal  contracts.*  Hence  if  a  vendor  of  land  gives  the 
vendee  possession  under  a  conveyance  reciting  a  consideration  of  a 
certain  amount  paid  in  cash  and  a  balance  to  be  paid  in  instalments 
at  specified  dates,  the  vendor's  right  of  action  to  recover  the  unpaid 
purchase  money,  whether  he  elects  to  proceed  on  the  promise  con- 
tained in  the  deed  or  that  implied  by  law  from  the  vendee's  accept- 
ance of  the  deed,  rests,  not  on  a  contract  provable  by  parol,  but  one 
provable  by  a  writing,  as  the  promise  to  pay  is  a  promise  to  perform 
a  written  and  not  an  unwritten  contract.'  Similarly  it  has  been 
held  that  a  recital  in  a  deed  that  the  grantor  has  conveyed  land  to  the 
grantee  for  a  certain  consideration  is  a  sufficient  written  acknowl- 
edgment of  facts,  from  which  the  law  imports  the  obligation  to  pay, 
to  make  the  statute  of  limitations  relative  to  written  promises  the  only 

1.  Griffin  v.  Macon  County,  36  Fed.  6.  Low  v.  Ramsey,  135  Ky.  333,  122 
885,  2  L.R.A.  353.  S.  W.  167,  135  A.  8.  R.  549. 

2.  Clark  v.  Iowa  City,  20  Wall.  683,  6.  Parker  v.  Carter,  91  Ark.  162, 120 
22  U.  S.  (L.  ed.)  427.  S.  W.  836, 134  A.  S.  R.  60;  Midland  R. 

3.  Amy  v.  Dubuque,  98  U.  S.  470,  25  Co.  v.  Fisher,  125  Ind.  19,  24  N.  E. 
U.  S.  (L.  ed.)   228.  756,  21  A.  S.  R.  189,  8  L.R.A.  604. 

4.  Winder  v.  Seholey,  83  Ohio  St.  7.  Wasshinjrton    v.    Soria,    73    Uiss. 
204,  93  N.  E.  1098,  21  Ann.  Cas.  1379  665, 19  So.  485,  55  A.  S.  R.  555. 

and  note,  33  L.R.A.(N.S.)  995. 
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§  91  LIMITATION  OF  ACTIONS  17  ft.  C.  L. 

one  applicable  to  a  proceeding  to  recover  the  unpaid  conflideration.^ 
The  same  conclusion  appears  properly  drawn  generally  when  there 
is  a  written  instrument  which  is  not  signed  by  the  person  sought  to 
be  charged,  nor  of  his  predecessor  in  title,  but  by  the  terms  of  which 
he  is  bound.* 

91.  Actions  on  Accounts. — ^Where  there  is  a  mutual  open  account 
between  two  parties  it  is  said  that  it  implies  that  they  have  mutually 
consented  that  each  item  shall  not  constitute  an  independent  debt 
due  immediately,  to  be  paid  or  enforced  at  once,  but  that  the  items 
occurring  from  time  to  time,  in  favor  of  the  respective  parties,  shall 
operate  as  mutual  setrofiFs,  and  that  the  shifting  balance,  when  either 
or  both  shall  call  for  it,  shall  be  the  debt,  and  for  this  reason  the 
statute  of  limitations  does  not  run  during  such  a  state  of  mutual  deal- 
ings, but  only  from  the  date  of  the  last  item.i<>  Where  there  has  been 
a  delay  for  the  statutory  period  in  making  or  adding  any  new  itema 
to  an  old  mutual  account,  it  may  operate  as  a  bar,  but  if  the  hiatus 
is  less  than  the  period  of  limitations,  it  will  not  have  this  effect,**  and 
if  the  last  item  is  within  the  statutory  period,  it  draws  after  it  itema 
beyond  that  time.**  In  these  cases,  the  new  items  are  evidence  afRrm- 
mg  the  continuance  of  an  unsettled  account  at  that  time,  and  warrant- 
\n^  the  fair  presumption  of  a  promise  to  settle  it,  and  to  pay  the 
l)alance,  which  may  be  ascertained  on  settlement.*'  The  character 
or  description  of  account  which  comes  within  the  meaning  of  the 
term  open  account,  employed  in  the  statute,  has  been  frequently 
determined.  Whether  the  account  consists  of  a  single  or  of  many 
items,  if  the  terms  of  the  contract  have  not  been  adjusted  by  the 
agreement  of  the  parties,  the  demand  is  an  open  account.^*  Such, 
however,  is  not  the  case  where  there  is  simply  an  account  of  items  on 
one  side  only,  or  an  account  of  items  on  one  side  and  merely  pay- 
ments on  the  other  side  within  the  statutory  period.**  Nor  does 
money  paid  on  request  constitute  an  open  account  within  the  mean- 
ing of  the  exception  to  the  statute  of  limitations.** 

8.  Fowlkes  v.  Lea,  84  Miss.  6Q9,  36  Rep.  768. 

S.  E.  1036,  2  Ann.  Cas.  466  and  note,  11.  Gunn  v.  Gunn,  74  Ga.  555,  58 

68  L.R.A.  925.  Am.  Rep.  447. 

9.  Atlanta,  etc.,  R.  Co.  v.  McKinney,  12.  In  re  Gardner,  103  N.  Y.  533,  9 
124  Ga.  929,  53  S.  E.  701, 110  A.  S.  R.  N.  E.  306,  57  Am.  Rep.  768. 

215,  6L.R.A.(N.S.)  436.  13.  Green  v.  Caldcleugh,  18  N.  C. 

■  10.  Gayle  v.  Johnston,  72  Ala.  254,  320,  28  Am.  Dec.  567. 
47  Am.  Rep.  405;  Norton  v.  Larco,  30       14.  Gayle  v.  Johnston,  72  Ala.  254, 
Cal.  126,  89  Am.  Dec.  70;   Gunn  v.  47  Am.  Rep.  405. 
Gunn,  74  Ga.  555,  58  Am.  Rep.  447;       15.  Green  v.  Disbrow,  79  N.  Y.  1,  S5 
Sickles  V.  Mather,  20  Wend.  (N.  Y.)    Am.  Rep.  496. 

72,  32  Am.  Dec.  521;  In  re  Gardner,       16.  Gayle  v.  Johnston,  72  Ala.  254, 
103  N.  Y.  533,  9  N.  E.  306,  57  Am.    47  Am.  Rep.  405. 
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92.  Effect  of  Statutes  in  Suits  on  Accounts. — ^A  statute  may  fix  the 
period  for  the  commencement  of  actions  of  account*'  or  actions 
founded  on  open  accounts.*®  It  is  sometimes  provided  by  statute  that 
in  actions  brought  to  recover  a  balance  due  on  a  mutual  and  current 
account,  the  cause  of  action  shall  be  deemed  to  have  accrued  at  the 
time  of  the  last  item  proved  in  such  account.  The  effect  of  such  a 
law  is  that  where  all  the  accounts  have  ceased  for  the  limitation  period 
the  demand  is  barred,  but  where  there  is  an  open  and  mutual  account 
within  such  period,  the  whole  account  may  be  recovered.**  The 
origin  of  the  modem  exception  in  reference  to  accounts  appears  to 
be  traceable  to  the  English  statute  of  21  Jac.  I,  c,  16,  §  3,  which 
excepted  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants.*^  It  may  be  noted 
that  the  statute  of  21  Jac.  I  was  re-enacted  in  Maryland  *  and  Maine.* 
Such  statutes  have  been  construed  to  include  accounts  between  a 
merchant  on  the  one  side  and  factors  on  the  other,*  and  to  apply  as 
well  to  actions  of  assumpsit  as  to  actions  of  account,*  but  the  exception 
has  been  limited  to  cases  where  the  account  is  open  or  current  and 
one  directly  concerning  trade,^  and  it  is  not  sufficient  that  the  action 
is  founded  on  a  contract.*  Nor  are  accounts  stated  within  the  excep- 
tion contained  in  statutes  of  limitation  in  favor  of  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  merchant.' 
Where  a  contract  provides  for  a  settlement  of  mutual  debts  of  the 
parties,  it  does  not  include  debts  not  enforceable  because  barred  by 
limitation.* 

93.  Actions  on  Implied  Obligations. — ^Actions  on  implied  contracts 
arc  frequently  placed  in  a  class  by  themselves  in  reference  to  the 
application  of  the  statute  of  limitations.  It  becomes  important  there- 
fore to  glance  at  some  of  the  cases  indicating  the  limits  of  this  class. 
Within  this  class  falls  the  case  of  the  implied  obligation  of  a  grantee 
named  in  a  deed  to  pay  for  the  consideration  mentioned  in  the  con- 

17.  Coming  v.  McCullough,  1  N.  T,       3.  Friend  v.  Young,   [1897]   2  Ch. 
47,  49  Am.  Dec.  287.  421,  66  L.  J.  Ch.  737, 16  Eng.  Rul.  Cas. 

18.  Martin  v.  Broach,  6  Ga.  21,  50   193  and  note. 

Am.  Dec.  30G.  4.  Mandeville  v.  Wilson,  5  Cranch 

19.  Norton  v.  Larco,  30  Cal.  126,  89   15,  3  U.  S.   (L.  ed.)   23. 

Am.  Dec.  70 ;  Green  v.  Disbrow,  79  N.  5.  Toland  v.  Sprague,  12  Pet.  300,  9 

y.  1,  35  Am.  Rep.  496.  U.  S.  (L.  ed.)  1093. 

20.  Friend  v.  Young,  [1897]  2  Ch.  6.  Spring  v.  Gray,  6  Pet.  151,  8  U. 
421,  66  L.  J.  Ch.  737,  16  Eng.  Rul.  S.  (L.  ed.)  352. 

Cas.  193  and  note.  7.  Bispham  v.  Price,  16  How,  162, 14 

1.  Bond  V.  Jay,  7  Cranch  350,  3  U.   U.  S.  (L.  ed.)  644. 

8.  (L.  ed.)  367.  Note;  62  Am.  Dec.  94.  ' 

2.  Spring  V.  Gray,  6  Pet.  151,  8  U.       8.  Parker  v.  Carter,  91  Ark.  162, 120 
S.  (L.  ed.>  352.  S.  W.  836,  134  A.  S.  R.  60.- 
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§  04  LIMITATION  OF  ACTIONS  17  R.  a  L. 

veyance  vesting  title  to  real  estate  in  him,*  and  the  right  of  subroga- 
tion to  securities  held  by  another  is  one  which  arises  on  an  implied 
contract.*®  An  action  to  recover  money  paid  by  the  plaintiflF  for  the 
benefit  of  the  defendant  also  has  been  adjudged  to  amount  to  one  on 
an  implied  contract  rather  than  one  for  equitable  relief.**  It  has 
likewise  been  held  that  an  action  by  a  city  to  recover  from  a  street 
railway  company  the  cost  of  maintaining  pavements  as  required  by 
its  charter  is  not  an  action  on  a  statute  but  in  assumpsit  on  an  implied 
obligation.**  If  land  is  devised  subject  to  an  annuity,  a  claim  against 
the  eetate  of  the  devisee  for  unpaid  instalments  of  the  annuity  is 
considered  one  based  on  an  implied  contract  arising  from  the  accept- 
ance of  the  devise.**  Within  the  same  class  of  implied  obligations 
also  falls  the  right  of  a  surety  to  sue  his  principal  for  reimbursement 
on  payment  of  a  judgment  for  the  debt.  It  should  be  noted,  how- 
ever, that  if  the  surety  obtains  an  assignment  of  the  judgment,  then 
his  right  of  recovery  would  no  longer  be  on  an  implied  promise  to 
pay.** 

Miscellaneous  Actions  at  Law 

94.  Mandamus  and  Quo  Warranto  Propeedings. — According  to  the 
views  adopted  in  some  jurisdictions,  a  proceeding  by  mandamus  is 
an  action  at  law,  and  may  be  baiTed  by  the  statute  of  limitations, 
not  only  when  it  is  issued  between  private  parties  to  enforce  a  money 
obligation,  but  also  when  it  has  been  issued  to  compel  public  officers 
to  perform  a  public  duty,  although  the  statute  does  not  exprepsly 
include  a  proceeding  by  mandamus.  But  in  some  states,  the  statutes 
limiting  the  time  within  which  civil  actions  may  be  brought  have 
no  application  to  mandamus  proceedings  on  the  ground  that  a  man- 
damus proceeding  is  not  a  civil  action,  though  the  statute  is  some- 
times applied  by  analogy.**  Although  it  has  been  held  that  a  statute 
of  limitations  governing  civil  actions  generally  applies  to  a  quo  war- 
ranto proceeding  where  the  object  thereof  is  to  enforce  a  private  as 
distinguished  from  a  public  right,  the  rule  appears  to  be  that  general 
statutes  of  limitation  have  no  application  to  such  proceedings  brought 
to  enforce  a  public  right.  But  in  some  jurisdictions  there  are  statutes 
specifically  limiting  the  time  within  which  quo  warranto  may  be 
brought.** 

9.  Fowlkes  v.  Lea,  84  Miss.  509,  36  33  U.  S.  (L.  ed.)  231. 

So.  1036,  2  Ann.  Cas.  466,  68  L.R.A.  13.  Stringer  v.  Stevens,  146  Mich. 

925  and  note.  181,  109  N.  W.  269,  117  A.  S.  R.  620, 

10.  Darrow  v.  Summerhill,  93  Tex.  10  Ann.  Cas.  337,  8  L.R.A.(N.S.)  393. 
92,  53  S.  W.  680,  77  A.  S.  R.  833.  14.  Patton  v.  Smith,  130  Ky.  819, 

11.  Neilson  v.  fry,  16  Ohio  St.  552,  114  S.  W.  315,  23  L.R.A.(N.S.)  1124. 
91  Am.  Dec.  110.  15.  See  Mandamus. 

12.  Metropolitan  R.  Co.  v.  District  16.  See  Quo  Warranto. 
of  Cohimbia,  132  U.  S.  1, 10  S.  Ct.  19. 
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95.  Actions  as  to  Personal  Property. — Although  no  statute  may 
exist  relating  to  the  adverse  possession  of  chattels  or  personal  prop- 
erty, yet  it  seems  to  be  the  generally  accepted  doctrine  that  by  adverse 
possession  title  to  chattels  may  be  acquired  which  will  be  paramount 
to  that  of  the  true  owner.*'  This  result  is  sometimes  accomplished 
by  a  statute  directly  operating  to  bar  the  title  to  personalty.*®  Before 
the  civil  war,  it  was  ruled  that  a  statute  baiTing  possession  of  a  slave 
woman  also  barred  recovery  of  her  children  born  after  the  com- 
mencement of  the  adverse  possession.*'  Where  the  title  to  personal 
property  has  been  acquired  by  adverse  possession,  it  will  be  a  good 

,  defense  in  replevin,  and  will  support  an  action  by  the  adverse  holder 
for  the  recovery  of  possession  even  against  the  original  owner.-^ 
Where  the  statute  of  limitations  would  be  a  bar  to  a  direct  proceeding 
by  the  original  owner,  it  cannot  be  defeated  by  indirection  within 
the  jurisdiction  where  it  is  law,  and  if  the  statute  bars  the  right  of 
an  owner  of  pereonal  property  to  recover  it  by  proceedings  in  replevin, 
he  will  not  be  permitted  to  repossess  it  by  taking  it  with  his  own 
hand.*  The  statute  of  limitations  will  not  as  a  rule  bar  an  action 
for  conversion  of  personal  property,  in  the  absence  of  knowledge  by 
the  owner  of  such  conversion,  until  a  reasonaMe  time  elapses  for 
learning  the  facts.*  It  seems  that  where  one  practices  upon  another 
fraud  and  deceit,  whereby  the  latter  is  induced  to  accept  property  in 
settlement  of  a  debt  much  greater  in  amount  than  the  value  of  the 
property,  an  injury  is  done  to  property  and  not  to  the  person  and  the 
statute  of  limitations  in  reference  to  actions  fpr  injuries  to  property 
applies.' 

96.  Limitations  in  Suits  for  Torts. — Different  statutes  of  limitation 
may  apply  to  proceedings  based  on  contracts  and  on  torts.  Cases  may 
arise  on  the  borderland  between  these  two  domains  of  jurisprudence 
when  it  is  difficult  to  determine  whether  the  cause  of  action  should 
be  regarded  as  based  on  neGjligence,  rather  than  on  breach  of  con- 
tract.* Not  infrequently  a  litigant  has  a  choice  of  remedy  and  may 
vvaive  the  tort  involved  in  his  cause  of  action  and  sue  in  assumpsit. 
When  this  is  done  the  limitation  period  fixed  by  the  statute  for  actions 
of  assumpsit  generally  applies  to  the  action  which  is  brou,i2;ht  in 
that  form,  although  in  adopting  it  the  plaintiff  waives  a  tort.*    Stat- 

17.  Lightfoot  V.  Davis,  108  N.  Y.   383,  8  N.  E.  128,  56  Am.  Rep.  701. 
261,  91  N.  E.  582, 139  A.  S.  R.  817,  19       2.  Houston,  etc.,  R.  Co.  v.  Adams,  49 
Ann.  Cas.  747,  29  L.R.A.(N.S.)  119.      Tex.  718,  30  Am.  Kcp.  116. 

Note:  95  A.  S.  R.  671.  3.  Crawford  v.   Crawford,  134  Ga. 

18.  Shelby  V.  Shelby,  Cooke  (Tenn.)  114,  67  S.  E.  673,  19  Ann.  Cas.  932 
179,  5  Am.  Dec.  686.    ^  and  note,  28  L.R.A.(N.S.)  353. 

19.  Bryan  v.  Weems,  29  Ala.  423,  65  4.  British  Columbia  Electric  R.  Co. 
Am.  Dec.  407.  v.  Crompton,  43  Can.  Sup.  Ct.  1,  17 

20.  Note:  95  A.  S.  R.  671.  Ann.  Cas.  1038. 

1.  Chapin   v.   Freeland,  142   Mass.       5.  Note:  Ann.  Cas.  1913D  238. 
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§  97  LIMITATION  OF  ACTIONS  17  E.  C.  L. 

iites  sometimos  provide  special  limitation  periods  for  injuries  to  the 
per.-on,  and  it  becomes  necessary  to  determine  the  scope  of  these 
words  and  to  decide  whether  a  particular  cause  of  action  constitutes 
such  an  injury.  For  example  it  has  been  held  that  an  action  by  a 
liusl)and  against  a  city,  to  recover  for  the  loss  of  services  of  his  wife 
and  for  the  expenses  of  her  illness  resulting  from  a  personal  injury 
received  by  her  through  the  alleged  negligence  of  the  defendant,  is 
an  action  "for  injuries  to  the  person"  within  the  meaning  of  a  statute 
of  limitations  providing  that  "actions  of  tort  for  injuries  to  the  person, 
against  counties,  cities,  and  towns,  shall  be  commenced  only  within 
a  designated  period  after  the  cause  of  action  accrues."  •  Similarly 
these  words  have  been  construed  as  including  personal  injuries  otlier 
than  injuries  to  the  body,  and  as  covering  an  action  for  seduction.' 
In  a  number  of  jurisdictions  special  statutes  have  been  enacted  creat- 
ing a  right  of  recovery  of  damages  for  negligence  causing  injuries 
resulting  in  death,  and  the  limitation  prescribed  in  such  statutes  is 
generally  deemed  a  condition  incident  to  the  exercise  of  the  right 
of  recovery.® 

97.  Actions  for  Slander  and  Malicious  Prosecution. — ^Where  a  stat- 
ute provides  that  a  limitation  of  two  years  should  apply  to  actions 
for  libel,  slander,  or  other  tort  resulting  in  personal  injury,  and  that 
the  period  of  six  years  shall  be  allowed  for  commencement  of  an 
action  for  any  injury  to  the  person  or  rights  of  another,  not  arising 
on  contract  and  not  therein  above  enumerated,  it  has  held  that  the 
malicious  prosecution  of  a  criminal  suit  was  within  the  first  class, 
but  that  a  malicious  prosecution  of  a  civil  case  was  within  the  second 
of  these  classes.*  It  seems  that  a  statute  of  limitations  governing 
actions  of  slander  and  libel  does  not  apply  to  an  action  for  breaking 
up  the  plaintiff's  business,  and  driving  him  therefrom  by  the  use  of 
false  and  malicious  statements.  Since  in  such  a  case  the  false  state- 
ments merely  constituted  the  means  of  committing  the  tort.^®  It  has 
also  been  held  that  where  a  husband  has  been  persuaded  to  desert  his 
wife  by  words  spoken  of  her  by  his  father,  her  action  for  the  injury 
thus  sustained  by  her  is  not  an  action  of  slander,  and  therefore  is 
not  barred  by  the  statute  of  limitations  applicable  to  actions  for  that 
offense.*^  Furthermore,  an  action  against  a  bank  for  wrongfully 
refusing  payment  of  a  check  is  not  an  action  for  slander  within  the 

6.  Mulvey  v.  Boston,  197  Mass.  178,  and  Slandisr,  ante,  par.  122;  Mali- 
83  N.  E.  402,  14  Ann.  Cas.  349.  c?iODS  Prosecution. 

7.  Hutcherson  v.  Burden,  113  Ga.  10.  Brown  v.  American  Freehold 
987,  39  S.  E.  495,  54  L.E.A.  811.  Land  Mortg.  Go.,  97  Tex.  599,  80  S.  W. 

8.  See  Death,  vol.  8,  p.  801  et  seq.  985,  67  L.R.A.  195. 

9.  Virtue  v.  Creamery  Package  Mfg^.  11.  Gemerd  v.  Gemerd,  185  Pa.  St. 
Co.,  123  Minn.  17, 142  N.  W.  930, 1136,  233,  39  Atl.  884,  64  A.  S.  E.  646,  40 
L.K.A.1915B    1179.      See   also   Libel  L.R.A.  549. 
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meaning  of  laws  limiting  the  time  for  bringing  ''actions  for  slanderous 
words  spoken."  ^* 

98.  Actions  at  Law  for  Fraud. — It  is  sometimes  said  that  cases  of 
fraud  are  not  within  the  statute  of  limitations,*'  and  this  is  true  to 
the  extent  that  where  fraud  is  imputed  and  proved,  length  of  time 
will  not  necessarily  operate  as  a  bar  under  the  statute.**  But  accu- 
rately speaking,  cases  of  fraud  are  as  much  within  the  statute  of 
limitations  as  any  other,**  subject  to  the  exception  that  where  fraud 
has  been  secretly  practiced  and  a  cause  of  action  has  not  been  dis- 
covered on  account  of  the  fraudulent  concealment,  the  running  of 
the  statute  will  be  suspended  until  the  cause  of  action  is  known  or 
should  under  the  circumstances  have  been  discovered.**  This  excep- 
tion by  statute  may  be  expressly  confined  to  an  action  for  relief  on 
the  ground  of  fraud.*'  In  this  connection  it  may  be  noted  that  where 
one  practices  upon  another  fraud  and  deceit,  whereby  the  latter  is 
induced  to  accept  property  in  settlement  of  a  debt  much  greater  in 
amount  than  the  value  of  the  property,  an  injury  is  done  to  property, 
and  not  to  the  person,  and  the  statute  of  limitations  in  reference  to 
actions  for  injuries  to  property  applies.*® 

VI.  Proceedings  in  Equity 

Effect  of  Statutes  of  Limitation  in  Equity 

99.  In  GeneraL — The  statute  of  limitation  is  generally  considered 
i  as  purely  legal  as  distinguished  from  an  equitable  defense,**  and  it 

is  usually  recognized  that  statutes  of  limitation  do  not  operate  in  a 
court  of  equity  proprio  vigore.*^  Courts  of  equity  are  not  bound  by 
the  limitations  applicable  to  actions  at  law,*  at  least  in  cases  in  which 
the  jurisdiction  of  equity  is  exclusive.*    But  in  many  instances  courts 

> 

12.  J.  M.  James  Co.  v.  Continental  of  the  statute  of  limitations,  see  infra, 
Nat.  Bank,  105  Tenn.  1,  58  S.  W.  261,  par.  188  et  seq. 

80  A.  S.  R.  857,  51  L.R.A.  255.  17.  State  v.   Standard   Oil  Co.,  49 

13.  CottreU  v.  Watkins,  89  Va.  801,  Ohio  St.  137,  30  N.  E.  279,  34  A.  S.  R. 
17  S.  E.  328, 37  A,  S.  R.  897, 19  L.R.A.  541,  15  L.R.A.  145.  As  to  equitable 
754  relief  on  account  of  fraud,  see  infra, 

14.  Michoud  V.  Girod,  4  How.  503,  P"!"^^!*-  r„„f„,^   lo.  p. 
11  TT  9  /T    £iA  \  lOTfi                                    !"•  tyrawiord  v.  Lrawiord,  134  lia. 

ifi   QVlit'J^  QkoiK,,  PnnV^  /Tonn  \    ^H  67  S.  E.  673, 19  Ann.  Cas.  932  and 

^-l\fl  I      «««    ^'  ^         ^^    note,  28  L.R.A.(N.S.)  353. 

^a   tf^A         XT  U       11  w  11   A4n        1^-  Thomdike  v.  Thorndike,  142  HI. 

on  tt'  q^t"^  I\^i''JJ''°^.^  ^"^t     a'  450,  32  N.  E.  510,  34  A.  S.  R.  90,  21 
20  U.  S.  (L.  ed.)  184;  State  v.  Stand-  lR  A   71 

ard  Oil  Co.,  49  Ohio  St.  137,  30  N.  E.      "26.  Kane  v.  Bloodeood,  7  Johns.  Ch. 

279,  34  A.  S.  R.  541,  15  L.R.A.  145;    (^^  y,)  90,  u  Am.  Dec.  417. 

Shelby  v.  Shelby,  Cooke  (Tenn.)  179,       f.  Perkins  v.  CartmeU,  4  Har.  (Del.) 

5  Am.  Dec.  686.  270,  42  Am.  Dec.  7:)3. 

Note:  76  Am.  Dec.  114.  2.  Evans  v.  Moore,  247  HI.  60,  93 

As  to  the  subject  of  the  suspension  N.  £.  118, 139  A.  S.  R.  302;  Dugan  v. 
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iites  sometimes  provide  special  limitation  periods  for  injuries  to  the 
poivon,  and  it  becomes  necessary  to  determine  the  scope  of  these 
words  and  to  decide  whether  a  particular  cause  of  action  constitutes 
such  an  injury.  For  example  it  has  been  held  that  an  action  by  a 
Jiusband  against  a  city,  to  recover  for  the  loss  of  services  of  his  wife 
and  for  the  expenses  of  her  illness  resulting  from  a  personal  injury 
received  by  her  through  the  alleged  negligence  of  the  defendant,  is 
an  action  "for  injuries  to  the  person"  within  the  meaning  of  a  statute 
of  limitations  providing  that  "actions  of  tort  for  injuries  to  the  person, 
against  counties,  cities,  and  towns,  shall  be  commenced  only  within 
a  designated  period  after  the  cause  of  action  accrues."  •  Similarly 
these  words  have  been  construed  as  including  personal  injuries  other 
than  injuries  to  the  body,  and  as  covering  an  action  for  seduction.' 
In  a  number  of  jurisdictions  special  statutes  have  been  enacted  creat- 
ing a  right  of  recovery  of  damages  for  negligence  causing  injuries 
resulting  in  death,  and  the  limitation  prescribed  in  such  statutes  is 
generally  deemed  a  condition  incident  to  the  exercise  of  the  right 
of  recovery.* 

97.  Actions  for  Slander  and  Malicious  Prosecution. — ^Where  a  stat^ 
ute  provides  that  a  limitation  of  two  years  should  apply  to  actions 
for  libel,  slander,  or  other  tort  resulting  in  personal  injury,  and  that 
the  period  of  six  years  shall  be  allowed  for  commencement  of  an 
action  for  any  injury  to  the  person  or  rights  of  another,  not  arising 
on  contract  and  not  therein  above  enumerated,  it  has  held  that  the 
malicious  prosecution  of  a  criminal  suit  was  within  the  first  class, 
but  that  a  malicious  prosecution  of  a  civil  case  w^as  within  the  second 
of  these  classes.*  It  seems  that  a  statute  of  limitations  governing 
actions  of  slander  and  libel  does  not  apply  to  an  action  for  breaking 
up  the  plaintiff's  business,  and  driving  him  therefrom  by  the  use  of 
false  and  malicious  statements.  Since  in  such  a  case  the  false  state- 
ments merely  constituted  the  means  of  committing  the  tort.*®  It  has 
also  been  held  that  where  a  husband  has  been  persuaded  to  desert  his 
wife  by  words  spoken  of  her  by  his  father,  her  action  for  the  injury 
thus  sustained  by  her  is  not  an  action  of  slander,  and  therefore  is 
not  barred  by  the  statute  of  limitations  applicable  to  actions  for  that 
ofFense.**  Furthermore,  an  action  against  a  bank  for  wrongfully 
refusing  payment  of  a  check  is  not  an  action  for  slander  within  the 

6.  Mulvey  v.  Boston,  197  Mass.  178,  and  Slander,  ante,  par.  122;  Mau- 
83  N.  E.  402,  14' Ann.  Gas.  349.  cious  Prosecution. 

7.  Hutcherson  v.  Burden,  113  Ga.  10.  Brown  v.  American  Freehold 
987,  39  S.  E.  495,  54  L.R.A.  811.  Land  Mortg.  Go.,  97  Tex.  699,  80  S.  W. 

8.  See  Death,  vol.  8,  p.  801  et  seq.  985,  67  L.R.A,  195. 

9.  Virtue  v.  Crcamerv  Packasre  Mf^.  11.  Gemerd  v.  Gemerd,  185  Pa.  St. 
Co.,  123  Minn.  17, 142  N.  W.  930, 1136,  233,  39  Atl.  884,  64  A.  S,  E.  646,  40 
L.l{.A.ll)ir)B    1179.      See   also   Libel  L.R.A.  549. 
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meaning  of  laws  limiting  the  time  for  bringing  ^'actions  for  slanderous 
words  spoken."  ^* 

98.  Actions  at  Law  for  Fraud. — Tt  is  sometimes  said  that  cases  of 
fraud  are  not  within  the  statute  of  limitations/'  and  this  is  true  to 
the  extent  that  where  fraud  is  imputed  and  proved,  length  of  time 
will  not  necessarily  operate  as  a  bar  under  the  statute.^*  But  accu- 
rately speaking,  cases  of  fraud  are  as  much  within  the  statute  of 
limitations  as  any  other,^*  subject  to  the  exception  that  where  fraud 
has  been  secretly  practiced  and  a  cause  of  action  has  not  been  dis- 
covered on  account  of  the  fraudulent  concealment,  the  running  of 
the  statute  will  be  suspended  until  the  cause  of  action  is  known  or 
should  under  the  circumstances  have  been  discovered.**  This  excep- 
tion by  statute  may  be  expressly  confined  to  an  action  for  relief  on 
the  ground  of  fraud.*'  In  this  connection  it  may  be  noted  that  where 
one  practices  upon  another  fraud  and  deceit,  whereby  the  latter  is 
induced  to  accept  property  in  settlement  of  a  debt  much  greater  in 
amount  than  the  value  of  the  property,  an  injury  is  done  to  property, 
and  not  to  the  person,  and  the  statute  of  limitations  in  reference  to 
actions  for  injuriei^  to  property  applies.** 

VI.  Prockkdings  in  Equity 

Effect  of  Statutes  of  Limitation  in  Equity 

99.  In  General. — The  statute  of  limitation  is  generally  considered 
i  as  purely  legal  as  distinguit^hed  from  an  equit^ible  defense,**  and  it 

is  usually  recognized  that  statutes  of  limitation  do  not  operate  in  a 
court  of  equity  proprio  vigore.**  Courts  of  equity  are  not  bound  by 
the  limitations  applicable  to  actions  at  law,*  at  least  in  cases  in  which 
the  jurisdiction  of  equity  is  exclusive.'^    But  in  many  instances  courts 

12.  J.  M.  James  Co.  v.  Continental  of  the  statute  of  limitations,  see  infra, 
Nat.  Bank,  105  Tenn.  1,  58  S.  W.  261,  par.  188  et  seq. 

80  A.  S.  R.  857,  51  L.R.A.  255.  17.  State  v.   Standard   Oil   Co.,  49 

13.  Cottrell  v.  Watkins,  89  Va.  801,  Ohio  St.  137,  30  N.  E.  279,  34  A.  S.  R. 
17  S.  E.  328, 37  A,  S.  R.  897, 19  L.R.A.  541,  15  L.R.A.  145  As  to  equitable 
754^  relief  on  account  of  fraud,  see  infra, 

14.  Michoud  V.  Girod,  4  How.  503,   P^J'i^H.  r    ^   iq.  r 
11  TT  <5   n    m\  \  lOTfi                                     ^^-  Crawford  v.  Crawford,  134  Ga. 

ifi    qVIikJ^  Rvl  K^  p««tn  rTnnn  \    ^^^^  ^7  S.  E.  673, 19  Ann.  Cas.  932  and 
16    Shelby  V.  Shelby,  Cooke  (Tenn.)    ^^^;^  28  L.R.A.(ks.)  353. 

1/y,  &  Am.  uec.  bbo.  ^^    Thomdike  t.  Thomdike,  142  111. 

on^'  o^/T®"*  I\'^.'!fJ''°<i.'^l  Wall  442,  45^  33  n.  e.  510,  34  A.  S.  R.  90,  21 
20  U.  S.  (L.  ed.)  184;  State  v.  Stand-  lr  j^^  71^ 

ard  Oil  Co.,  49  Ohio  St.  137,  30  N.  E.  *26.  Kane  v.  Bloodirood,  7  Johns.  Ch. 

279,  34  A.  S.  R.  541,  15  L.R.A.  145;  (j^^  y.)  90,  11  Am.  Dec.  417. 

Shelby  v.  Shelby,  Cooke  (Tenn.)  179,  f.  Perkins  v.  Cartmell,  4  liar.  (Del.) 

5  Am.  Dec.  686.  270,  42  Am.  Dec.  7r)3. 

Note:  76  Am.  Dec.  114.  2.  Evans  v.  xMoore,  217  111.  60,  03 

As  to  the  subject  of  the  suspension  N.  E.  118,  139  A.  S.  R.  302;  Dugan  v. 
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of  equity  are  governed  by  the  statutes  of  limitations,*  and  must  give 
effect  to  them  when  pleaded.*  Courts  of  equity  consider  statutes  of 
limitations  obligator}^  on  them,  wh^n  they  are  called  on  to  enforce 
rights  merely  legal,^  but  hold  that  the  statutes  do  not  apply  to  cases 
in  which  courts  of  equity  have  peculiar  and  exclusive  jurisdiction, 
and  there  is  no  remedy  at  law.*  Yet  there  are  dicta  to  the  effect  that 
the  statute  applies  to  cases  of  equitable  as  well  as  legal  cognizance,' 
and  that  the  statute  of  limitations  is  a  good  plea  in  equity  as  well  as 
at  law.^  The  applicability  of  statutes  of  limitation  to  equitable  pro- 
ceedings  appears  to  be  unquestioned  in  those  jurisdictions  in  which 
distinctions  between  legal  and  equitable  remedies  have  been  abolished.* 
100.  Concurrent  Jurisdiction  at  Law  and  in  Equity. — Courts  of 
equity,  in  cases  of  concurrent  jurisdiction,  consider  themselves  bound 
by  the  statutcKS  of  limitation  which  govern  courts  of  law  in  like  cases,^*^ 
and  this  is  rather  in  obedience  to  the  statute  than  by  analogy. ^^ 
Hence  if  the  statute  would  bar  an  action  at  law,  it  will  be  equally  a 
bar  in  equity,  the  mode  of  relief  making  no  difference.^*    Courts  of 

Gittings,  3  GiU    (Md.)    138,  43  Am.  (L.   ed.)    928;   Badger  v.   Badger,   2 

Dec.  306.  Wall.  87,  17  U.  S.  (L.  ed.)  836;  Clarke 

3.  Bacon  v.  Howard,  20  How.  22,  15  v.  Boornmn,  18  Wall.  493,  21  U.  S.  (L. 
U.  S.  (L.  ed.)  811;  Boyd  v.  Blank-  ed.)  904;  Godden  v.  Kimmell,  99  U. 
man,  29  Cal.  19,  87  Am.  Dec.  146;  Pat-  S.  201,  25  U.  S.  (L.  ed.)  431;  Kirby 
terson  v.  Hewitt,  11  N.  M.  1,  66  Pae.  v.  Lake  Shore,  etc.,  Ry.,  120  U.  S.  130, 
552,  55  L.R.A.  658;  Musselman  v.  7  S.  Ct.  430,  30  U.  S.  (L.  ed.)  569; 
Eshleman,  10  Pa.  St.  394,  51  Am.  Dec.  Metropolitan  Bank  v.  St.  Louia  Dis- 
493.  patch  Co.,  149  U.  S.  436, 13  S.  Ct.  944, 

4.  Baldwin  v.  Williams,  74  Ark.  316,  37  U.  S.  (L.  ed.)  799;  Baker  v.  Cum- 
86  S.  W.  423,  109  A.  S.  R.  81,  4  Ann.  mings,  169  U.  S.  189,  18  S.  Ct.  367, 
Cas.  1097.  42   U.    S.    (L.   ed.)    711;   Browne  v. 

&.  Phalen  v.  Clark,  19  Conn.  421,  50  Browne,  17  Fla.  607,  35  Am.  Rep.  96 ; 

Am.  Dec.  253 ;  Lexington  Life,  etc.,  Ins.  Lexington,  etc.,  R.  Co.  v.  Bridges,*  7 

Co.  V.  Page,  17  B.  Mon.  (Ky.)  412,  66  B.  Mon.  (Ky.)  536,  46  Am.  Dec.  528; 

Am.  Dec.  165 ;  CoUard  v.  Tuttle,  4  Vt.  Lexington  Life,  etc.,  Ins.  Co.  v.  Page, 

491,  24  Am.  Dec.  627.  17  B.  Mon.   (Ky.)   412,  66  Am.  Dec. 

6.  Shelby  v.  Shelby,  Cooke  (Tenn.)  165;  Dugan  v.  Gittings,  3  GiU  (Md.) 
179,  6  Am.  Dec.  686.  138,  43  Am.  Dec.  300 ;  McCrea  v.  Pur- 

7.  Washington  Sav.  Bank  y.  Butch-  mort,  16  Wend.  (N.  Y.)  460,  30  Am. 
ers',  etc.,  Bank,  107  Mo.  153, 17  S.  W.  Dec.  103;  Armstrong  v.  Campbell,  3 
644,  28  A.  S.  R.  405;  Smith  v.  Fly,  24  Yerg.  (Tenn.)  201,  24  Am.  Dec.  656. 
Tex.  345,  76  Am.  Dec.  109.  Note :  12  Am.  Dec.  369,  370. 

8.  Belknap  v.  Gleason,  11  Conn.  160,  11.  Union  Bank  v.  Stafford,  12  How. 
27  Am.  Dec.  721;  Alsobrook  v.  Orr,  327,  13  U.  S.  (L.  ed.)  1009;  Browne 
130  Tenn.  120,  169  S.  W.  1165,  Ann.  v.  Browne,  17  Fla.  607,  35  Am.  Rep. 
Cas.  1915B  627.  96;  Dugan  v.  Gittings,  3  GiU  (Md.) 

9.  Patterson  v.  Hewitt,  195  U.  S.  138,  43  Am.  Dec.  306;  PhilUps  v.  Pin- 
309,  25  S.  Ct,  35,  49  U.  S.  (L.  ed.)  ey  Coal  Co.,  53  W.  Va.  643,  44  S.  E. 
214;  Munson  V.  Hallowell,  26  Tex.  475,  774,  97  A.  S.  R.  1040. 

84  Am.  Dec.  582.  12.  Allen  v.  Beal,  3  A.  K.  Marsh. 

10.  United  States  Bank  v.  Daniel,  (Kv.)  554, 13  Am.  Dec.  203 ;  Shelby  v, 
12  Pet.  32,  9  U.  S.  (L.  ed.)  989;  Shelby,  Cooke  (Tenn.)  179, 6  Am.  Dec. 
Stearns  v.  Page,  7  How.  819,  12  U.  S.  680. 
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equity  apply  the  statute  as  it  would  have  been  applied  at  law,*'  and 
give  to  the  statute  the  same  effect  and  operation  in  the  one  court  ga 
in  the  other.**  The  periods  prescribed  by  the  statute  are  recognized 
in  such  cases  as  imposing  a  limitation  on  the  cause  of  action  itself 
and  not  merely  on  the  court  in  which  it  may  be  prosecuted.**  Some- 
times the  rule  is  stated  in  the  form  that  where  the  remedies  at  law 
and  in  equity  are  concurrent,  the  statute  of  limitations  applies  alike 
in  both  forums,**  or  that  courts  of  chancery  are  equally  barred  by 
the  statute  of  limitations  when  they  gain  jurisdiction  of  a  cause  for 
which  a  remedy  exists  at  law  as  are  courts  6f  law.*'  Occasionally 
this  rule  of  the  common  law  has  been  embodied  in  the  form  of  a 
statute.**  Where  the  relationship  between  the  parties  is  that  of 
trust^e  and  cestui  que  trust,  the  statute  of  limitations  will  not  neces- 
sarily apply  although  the  remedies  at  law  and  in  equity  are  con- 
current. *• 

101.  Chancery  Acting  in  Analogy  to  Statute. — ^Although  the  stat- 
ute of  limitations  does  not  apply  to  demands  which  are  purely 
equitable*®  or  where  the  jurisdiction  of  courts  of  law  and  equity 
is  not  concurrent,*  courts  of  equity  nevertheless  frequently  act  on 
the  analogy  of  the  statute  of  limitations  *  and  in  harmony  with  the 

13.  Evans  v.  Moore,  247  111.  60,  93   limitations    when   the   jurisdiction    is 
N.  E.  118, 139  A.  S.  R.  302 ;  Dugan  v.  concurrent,  see  supra,  par.  100. 
Gittings,  3  Gill    (Md.)    138,  43  Am.       2.  Thomas    v.    Brockenbrough,    10 
Dec.  306.  Wheat.   146,  6  U.   S.    (L.   ed.)    287; 

14.  In  re  Leiman,  32  Md.  225,  3  Am.  Rhode  Island  v.  Massachusetts,  15  Pet. 
Rep.  132;  McCrea  v.  Purmort,  16  233,  10  U.  S.  (L.  ed.)  721;  Steams  v. 
Wend.  (N.  Y.)  460,  30  Am.  Dec.  103;  Page,  7  How.  819,  12  U.  S.  (L.  ed.) 
Friend  v.  Young,  [1897]  2  Ch.  421,  66  928;  Union  Bank  v.  Stafford,  12  How. 
L.  J.  Ch.  737,  16  Eng.  Rul.  Cas.  193.   327,  13  U.  S.  (L.  ed.)  1008;  New  Al- 

15.  Note :  12  Am.  Dec.  370.  bany  v.  Burke,  11  Wall.  96,  20  U.  S. 

16.  Johnson  V.  Toulmin,  18  Ala.  50,  (L.  ed.)  155;  Sullivan  v.  Portland,  etc., 
62  Am.  Dec.  212.  R.  Co.,  94  U.  S.  806,  24  U.  S.  (L.  ed.) 

17.  Haynie  v.  Hall,  5  Humph.  324;  Godden  v.  Kimmell,  99  U.  S.  201, 
(Tenn.)  290,  42  Am.  Dec.  427.  25  U.  S.  (L.  ed.)  431;  Kirbv  v.  Lake 

18.  Cleveland  Ins.  Co.  v.  Reed,  24  Shore,  etc.,  Ry.,  120  U.  S.  130,  7  S. 
How.  284,  16  U.  S.  (L.  ed.)  686;  Ct.  430,  30  U.  S.  (L.  ed.)  569;  Norris 
Washington  v.  Soria,  73  Miss.  605,  19  v.  Hac^crin,  136  U.  S.  386,  10  S.  Ct. 
So.  485,  55  A.  S.  R.  555.  942,  34  U.  S.  (L.  ed.)  424;  Abraham 

19.  Armstrong  v.  Campbell,  3  Yerg.  v.  Ordway,  158  U.  S.  416,  15  S.  Ct. 
(Tenn.)  201,  24  Am.  Dec.  556.  894,  39  U.  S.  (L.  ed.)  1036;  Willard 

20.  Johnson  v.  Toulmin,  18  Ala.  50,  v.  Wood,  164  U.  S.  502,  17  S.  Ct.  176, 
52  Am.  Dec.  212;  Bell  v.  Beeman,  7  N.  41  U.  S.  (L.  ed.)  531;  Richardson  v. 
C.  273,  9  Am.  Dec.  604.  Olivier,  105  Fed.  277,  44  C.  C.  A.  468, 

1.  Union  Bank  v.  Stafford,  12  How.  53  L.R.A.  113;  Williams  v.  Neely,  134 

327,  13  IT.  S.  (L.  ed.)  1008;  Browne  Fed.  1,  67  C.  C.  A.  171,  69  L.R.A.  232; 

V.  Browne,  17  Fla.  607,  35  Am.  Rep.  Layton  Pure  Food  Co.  v.  Church,  etc., 

96.  Co.,  182  Fed.  35,  104  C.  C.  A.  475,  32 

Note:  12  Am.  Dec.  371.  L.R.A.(N.S.)    274;   Johnson  v.   Toul- 

As  to  the  effect  of  the  statute  of  min,  18   Ala.  50,  52  Am.  Dec.  212; 
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tnaxim  equitas  sequitur  legem,'  provided  the  bill  is  one  for  relief 
as  distinguished  from  that  class  of  bills  which  are  not  deemed  bills 
for  relief.*  In  such  cases,  chancery  is  said  to  act  in  obedience  to  the 
spirit  of  the  statute,  and  to  adopt  the  reasons  and  principles  on  which 
it  is  founded,  rather  than  its  literal  requirements.*  In  harmony 
with  this  fundamental  principle,  a  court  of  chancery  may  refuse  its 
aid  when,  from  the  lapse  of  time,  an  action  at  law  could  not  be 
maintained,*  but,  on  the  other  hand,  under  ordinary  circumstances 
a  suit  in  equity  will  not  be  barred  by  laches  before  the  time  fixed  by 
the  analogous  statute  of  limitations  at  law.'  One  way  of  expressing 
this  rule  is  to  say  that  chancery  courts  adopt  the  time  fixed  by  statutes 
of  limitations  for  barring  claims  at  law  in  analogous  cases  as  the 
period  at  the  end  of  which  they  will  conclude  a  recovery  in  equity.^ 
Thus  it  is  that  courts  of  equity,  acting  independently  of  any  statutes 
of  limitation,  nevertheless  refer  frequently  to  these  statutes  for  no 
other  purpose  than  as  furnishing  a  convenient  measure  for  the  length 
of  time  that  ought  to  operate  as  a  bar  in  equity  of  any  particular 
demand.*  In  other  words,  in  practical  effect,  a  chancellor  applies  the 
statute  of  limitations  with  the  same  substantial  effect  and  same  con- 

Nininger  v.  Norwood,  72  Ala.  277,  47  2  A.  S.  R.  105;  Frame  v.  Kenny,  2 

Amv  Rep.  412;  Willis  v.  Rice,  157  Ala.  A.  K.  Marsh.  (Ky.)  145,  12  Am.  Dec. 

252,  48  So.  397,  131  A.  S.  R.  55;  Per-  Dec.  367;  McRae  v.  Auditor-General, 

kins  v.  Cartmell,  4  Har.  (Del.)  270,  42  146  Mich.  594, 109  N.  W.  1122, 10  Ann. 

Am.  Dec.  753;  Castner  v.  Waldrod,  83  Cas.   594;   Demarest  v.   Wynkoop,   3 

111.  171,  25  Am.  Rep.  369 ;  Thorn  dike  Johns.  Ch.   (N.  Y.)  129,  8  Am.  Dec. 

V.  Thomdike,  142  111.  450,  32  N.  E.  467;  Bell  v.  Beeman,  7  N.  C.  273,  9 

510,  34  A.  S.  R.  90,  21  L.R.A.  71;  Am,  Dec.  604;  Hughes  v.  Brown,  88 

Deadman  v.  Yantis,  230  HI.  243,  82  N.  Tenn.  578, 13  S.  W.  286,  8  L.R.A.  480 

E.  592,  120  A.   S.  R.  291;   Allen  v.  and  note. 

Beal,  3  A.  K.  Marsh.   (Ky.)  554,  13  4.  Alsobrook  v.  Orr,  130  Tenn.  120, 

Am.  Dec.  203 ;  McRae  v.  Auditor  Gen-  169  S.  W.  1165,  Ann.  Cas.  1915B  627. 

eraj,  146  Mich.  594,  109  N.  W.  1122,  5.  Ainsworth  v.  Roubal,  74  Neb.  723, 

10  Ann.  Cas.  594;  Harris  v.  Ross,  86  105  N.  W.  248,  2  L.R.A.(N.S.)  988. 

Mo.  89,  56  Am.  Rep.  411;  Bell  v.  Bee-  6.  Belknap  v.  Gleason,  11  Conn.  160, 

man,  7  N.  C.  273,  9  Am.  Dec.  604 ;  27  Am.  Dec.  721 ;  Frame  v.  Kenny,  2 

Reeves  v.  Dougherty,  7  Yerg.  (Tenn.)  A.  K.  jMarsh.  (Ky.)  145,  12  Am.  Dec 

222,  27  Am.  Dec.  496;  Tinnen  v.  Me-  367  and  note;  Smith  v.  Fly,  24  Tex. 

bane,  10  Tex.  246,  60  Am.  Dee.  205 ;  35,  76  Am.  Dec.  109. 

Walker  v.  Emerson,  20  Tex.  706,  73  7.  Richardson  v.  Olivier,  105  Fed. 

Am.  Dec.  207;  Smith  v.  Fly,  24  Tex.  277,  44  C.  C.  A.  468,  53  L.R.A.  113; 

345,    76    AoL    Dec.    109 ;    Friend    v.  Belknap  v.  Gleason,  11  Conn.  160,  27 

Young,  [1897]  2  Ch.  421,  66  L.  J.  Ch*  Am.  Dec.  721 ;  Dugan  v.  Gittings,  3 

737,  16  Eng.  Rul.  Cas.  193.  Gill  (Md.)  138,  43  Am.  Dec.  306. 

Notes:   12   Am.   Dec.   369,   371;    9  8.  Reynolds  v.  Sumner,  126  111.  58, 

Ann.  Cas.  845.  18  N.  E.  334,  9  A.  S.  R.  523, 1  L.R.A. 

3.  Waddell  v.  United  States,  25  Ct.  327;  Frame  v.  Kenny,  2  A.  K.  Marsh, 

a.  323,  7  L.R.A.  861;  Harris  v.  Mills,  (Ky.)  145,  12  Am.  Dec.  367  and  note, 

28  111.  44,  81  Am.  Dec.  259 ;  Cartwright  9.  Bowman  v.  Wathen,  1  How.  189, 

V.  McGowan,  121  HI.  388, 12  N.  E.  737,  11  U.  S.  (L.  ed.)  97. 
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struction  as  it  receives  in  courts  of  law.^^  It  seems  that  where  the 
matters  in  controversy  are  not  analogous  to  any  embraced  in  the 
statute  of  limitations,  then  the  courts  may  apply  in  safety  the  longest 
period  of  limitation  known  to  the  law,**  Sometimes  the  courts  appear 
to  apply  the  rule  of  analogy  to  cases  of  concurrent  jurisdiction.  Thus 
it  has  been  asserted  that  courts  of  equity,  acting  by  analogy,  will, 
in  all  proceedings  where  they  have  concurrent  jurisdiction  with 
coiu*ts  of  law,  apply  statutes  of  limitations,  and  refuse  to  grant  relief 
when  it  appears  that  the  statutory  period  within  which  an  action 
might  have  been  maintained  at  law  has  elapsed,**  though  it  has 
been  said  that  where  the  statutory  bar  at  law  is  adopted  as  a  bar  in 
equity  it  is  rather  in  obedience  to  the  statute  than  by  analogy.*'  But 
this  rule  is  not  inflexible,  and  its  application  will  always  depend  on 
a  consideration  of  the  allegations  and  proof  whether  the  presumption 
from  which  the  bar  arises  prevails.  The  presumption  arising  from 
the  mere  lapse  of  time  may  be  repelled  by  proof  of  other  facts  and 
circumstances  inconsistent  with  it.** 

102*  Analogous  Application  of  Exceptions  in  Limitation  Statutes. — 
When  equity  courts  act  in  analogy  or  conformity  to  the  statutes  of 
limitations  they  normally  adopt  the  exceptions  in  favor  of  the  usual 
disabilities.**  Yet  where  the  statute  does  not  apply,  as  for  example 
in  proceedings  to  recover  legacies,  it  has  been  held  that  coverture 
is  no  protection  in  such  proceedings  on  the  ground  that  the  disabilities 
are  to  be  recognized  as  exceptions  only  where  the  law  applies.**  Where 
a  statute  expressly  declares  that  the  provisions  in  a  code  prescribing 
the  time  within  which  civil  suits  must  be  commenced  shall  apply  to 
suits  commenced  by  bUl  in  chancery  the  effect  is  to  apply  the  statute 
of  limitations  and  make  all  exceptions  likewise  operative  which  have 
been  ingrafted  on  the  statute  and  which  might  properly  be  applied 
in  a  court  of  law.*' 

10.  Kane  v.  Bloodgood,  7  Johns.  Ch.  ner,  126  111.  58,  18  N.  E.  334,  9  A.  S. 
(N.  Y.)  90,  11  Am.  Dec.  417;  Hamil-  R.  623, 1  L.R.A.  327;  Deadman  v.  Yan- 
ton  V.  Hamilton,  18  Pa.  St.  25,  55  Am.  tis,  230  111.  243,  82  N.  E.  592,  120  A. 
Dec.  585;  Collard  v.  Tuttle,  4  Vt.  491,  S.  R.  291.  As  to  the  circumstances 
24  Am.  Dec.  627.  governing  the  question  of  laches,  see 

11.  Tinnen  v.  Mebane,  10  Tex.  246,  Equity,  vol.  10,  p.  400. 

60  Am.  Dec.  205.  15.  Willis  v.  Rice,  157  Ala.  262,  48 

12.  Coke  V.  McGinnis,  1  Mart.  &  Y.  So.  397,  131  A.  S.  R.  55;  Perkins  v. 
(Tenn.)   361,  17  Am.  Dec.  809.  Cartmell,  4  Har.  (Del)  270,  42  Am. 

13.  .Tarleton  v.  Goldthwaite,  23  Ala.  Deo.  753 ;  Demarest  v.  Wynkoop,  3 
346,  58  Am.  Dec.  296.  Johns.  Ch.   (N.  Y.)  129,  8  Am.  Dec. 

14.  Richardson  v.  Olivier,  105  Fed.  467. 

277,  44  C.  C.  A.  468,  53^  L.R.A.  113 ;       16.  Perkins    v.    Cartmell,    4    Har. 
Layton  Pure  Food  Co.  v.  Church,  etc.,   (Del.)  270,  42  Am.  Dec.  753. 
Co.,  182  Fed.  35,  104  C.  C.  A.  475,  32       17.  Willis  v.  Rice,  157  Ala.  252,  48 
LJl.A.(N.S.)  274;  Reynolds  v.  Sum-  So.  397, 131  A.  8.  R.  55. 
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103.  Injunctions  to  Prevent  Enforcement  of  Statutes  of  Limita- 
tion.— Although  courts  of  equity  will  ordinarily  act  in  obedience  to 
or  in  analogy  to  the  statute  of  limitations,*®  they  have  the  power  to 
interfere  in  actions  at  law  to  prevent  the  interposition  of  the  statute 
as  a  defense  where  it  would  be  inequitable  and  unjust/*  as,  for 
example,  if  a  party  has  perpetrated  a  fraud  which  has  not  been  dis- 
covered till  the  statutory'  bar  may  apply  to  it  in  law,  courts  of  equity 
may  interpose  and  remove  the  bar  out  of  the  way  of  the  injured 
party.^®  Similai'ly  a  court  of  equity  may  relieve  a  party  who  has 
lost  his*  remedy  at  law  on  a  contract  in  consequence  of  an  injunction 
procured  by  the  other  party,  and  may  prevent  the  latter  from  setting 
up  the  bar  of  the  statute  of  limitations.  In  such  cases  the  delay  is 
due  to  an  act  of  the  court,  and  chancery  will  not  allow  a  party  to  be 
prejudiced  by  a  delay  caused  by  the  court^s  action.*  And  it  has  been 
said  that  courts  of  chancery  are  as  much  bound  to  give  effect  to 
statutes  of  limitations  as  courts  of  law,  and  will  not  prohibit  the  use 
of  this  defense  in  a  court  of  law  except  in  plain  cases  of  a  fraudulent 
abuse  of  the  advantage  of  the  lapse  of  time  gained  by  the  party  seek- 
ing to  use  it.*  However,  a  court  of  equity  will  not  permit  a  defend- 
ant to  avail  himself  of  a  statute  of  limitations  where  the  delav  in 
bringing  suit  is  due  to  his  own  unconscientious  conduct  in  enjoining 
the  collection  of  the  debt  during  the  time  of  the  running  of  the 
statute.* 

"^  j  Equitable  Relief  against  Fraud 

104.  In  General. — ^Although  courts  of  equity  generally  adopt  the 
statute  of  limitations,  yet,  in  cases'  of  actual  fraud,  they  may  ignore 
it,*  on  the  theory  that  the  defendant  should  not  be  permitted  to 

18.  As  to  the  general  rule,  see  supra,  579,  75  Am.  Dec.  78. 

par.  99.  4.  Prevost  v.  Gratz,  6  Wheat.  481, 

19.  Stearns  v.  Page,  7  How.  819,  12  6  U.  S.  (L.  ed.)  311;  Michoud  v.  GirqiJ, 
U.  S.  (L.  ed.)  928;  Thorndike  v.  4  How.  503,  11  U.  S.  (L.  ed.)  1076; 
Thomdike,  142  111.  450,  32  N.  E.  510,  Van  Ingin  v.  Duffin,  158  Ala.  318,  48 
34  A.  S.  R.  90,  21  L.R.A.  71;  Evans  So.  507,  132  A.  S.  B.  29;  Phalen  v, 
V.  Moore,  247  lU.  60,  93  N.  E.  118, 139  Clark,  19  Conn.  421,  50  Am.  Dec.  233 
A.  S.  R.  302.  See  also  Injunctions,  and  note;  Logan  v.  Brown,  20  Okla. 
vol.  14,  p.  426.  334,  95  Pac.  441,  20  L.R.A.(N.S.)  298; 

20.  Stearns  v.  Page,  7  How.  819,  12  Pietsch  v.  Milbratli,  123  Wis.  647,  101 
U.  S.  (L.  ed.)  928.  N.  W.  388,  102  N.  W.  342,  107  A.  S. 

1.  Wilkinson     v.     Worcester    First  R.  1017,  68  L.R.A.  945. 
Nat.  F.  Ins.  Co.,  72  N.  Y.  499,  28  Am.       Note :  34  A.  S.  R.  92. 

Rep.  166.  As  to  fraud  or  concealment  as  sus- 

2.  Tennessee  Bank  v.  Hill,  10  pending  the  operation  of  the  statute, 
Humph.    (Tenn.)    176,   51   Am.   Dec.   see  infra,  par.  213  et  seq. 

698. 

3.  Wilkinson   v.   Flowers,  37   Miss.  ^ 
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profit  by  his  own  wrong.*  Sometimes  it  is  provided  by  statute  that 
an  action  for  relief  against  fraud  must  in  any  event,  whether  dis- 
covered or  not,  be  brought  within  a  designated  period  from  the  occur- 
rence of  which  complaint  is  made,*  though  the  usual  provision  is 
that  the  action  must  be  commenced  within  the  limitation  period  after 
the  discovery  of  the  fraud.^  In  statutes  regulating  the  subject,  this 
rule  may  be  embodied,  even  where  the  jurisdiction  in  equity  is  con- 
current with  that  of  law .•  Cases  of  constructive  fraud  may  be  within 
a  saving  clause  of  the  section  of  the  statute  of  limitations  providing 
that  an  action  for  relief  on  the  ground  of  fraud  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the  facts  constituting  the  fraud.* 
105.  Duty  of  Discovery  of  Fraud. — In  proceedings  for  relief  on 
account  of  fraud,  it  must  appear  that  the  complainant  was  in  ignorance 
of  the  fraud  and  did  not  have  possession  of  the  means  of  detecting 
the  fraudulent  arrangement.*^  The  fact  that  the  complainant  was 
ignorant  of  the  fraud  until  after  the  right  to  recover  was  barred  is 
not  per  se  sufficient  to  entitle  him  to  the  benefit  of  this  exception,  in 
the  absence  of  any  act  or  conduct  on  the  part  of  his  adversary  cal- 
culated to  mislead,  deceive,  or  lull  inquiry.**  The  presumption  is 
that  if  a  p^rty  affected  by  any  fraudulenl  transaction  or  manage- 
ment might,  with  ordinary  care  or  attention,  have  seasonably  detected 
it,  he  seasonably  had  actual  knowledge  of  it.  Full  possession  of  the- 
means  of  detecting  fraud  is  deemed  the  equivalent  of  actual  knowl- 
edge.** Therefore  in  all  cases  the  proceedings  must  be  brought 
within  the  statutory  period  after  the  discovery  of  the  fraud,**  or 

6.  Union  Bank  v.  Stafford,  12  How.  9.  Boyd  v.  Blankman,  29  Cal.  19,  87 

327,  13  U.  S.  (L.  ed.)  1008;  McMul-  Am.  Dec.  146. 

len  V.  Winfield  Bldg.,  etc.,  Ass'n,  64  10.  New  Albany  v.  Rurke,  11  Wall. 

Kan.  298,  67  Pac.  892,*  91  A.  S.  R.  96,  20  U.  S.   (L.  ed.)   155.     See  also 

236,  56  L.R.A.  924.  Fraud  and  Dbcbjt,  vol.  12,  p.  371  et 

6.  Gowdy  V.  Johnson,  104  Ky.  648,  seq.;  Fraudulent  Convbtanobs,  vol. 
47  S.  W.  624,  44  L.R.A.  400.  12,  p.  652. 

7.  Clarke  v.  Boorman,  19  Wall.  493,  H-  Badger  v.  Badger,  2  Wall.  87, 
21  U.  S.  (L.  ed.)  904;  Coddington  v.  17  U.  S.  (L.  ed.)  836;  Norrie  v.  Hag- 
Pensacola,  etc.,  R.  Co.,  103  U.  S.  409,  gj^,  136  U  S.  386  10  S  Ct.  942^  34 
26  U.  S.  (L.  ed.)  400;  Boone  County  ^-  ^^^^^f'^^f'^J^'S  ^"f^?  ^VQ?"f" 
V.  Burlington,  etc.,  R.  Co.,  139  U.  S.  t'^^L^^^J}^'  ^^  |?-  ^^^A  ^f /" 
684,  11  S^Ct.  687,  35  U.  S,  (L.  ed.)  f'  ^  f^  ^^'^^  -'  1^74.  97  A  s' 
319;   Brasie  v.  Minneapolis  Brewing  t>   -ly^^/v     *        '          -     -      ^          •     • 

A%%^^no-«fT'  ^.\I'  w''.''  12   Woodruff  v.  Williams.  35  Colo. 

A.  S.  R.  709,  67  L.R.A.  865;  WindCT  gg,  85  Pac.  90,  5  L.R.A.(N.S.)   986: 

V.  Scholey,  83  Ohio  St.  204,  93  N.  B.  jyj^son  v.  Odum,  210  lU.  471,  71  N.  E. 

1098,  21  Ann.   Cas.  1379,  33  L.R.A.  335^  102  A.  S.  R.  180.    See  also  Fraui 

(N.S.)  995;  McDowell  v.  Potter,  8  Pa.  ^nd  Deceit,  vol.  12,  pp.  371-372. 

St.  189,  49  Am.  Dec.  503  and  note.     *  13.  Meader  v.  Norton,  11  Wall.  442, 

8.  Lightfoot  V.  Davis,  198  N.  Y.  261,  20  U.  S.  (L.  w3.)  184;  Morrill  v.  Little 
91  N.  E.  582,  19  Ann.  Cas.  747,  139  Falls  Mfg.  Co.,  53  Minn.  371,  55  N. 
A.  S.  R.  817,  29  L.R.A.(N.S.)  119.  W.  547,  21  L.R.A.  174. 
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after  the  time  when  with  reasonable  diligence  it  might  have  been 
discovered.** 

106.  Avoidance  of  Fraudolent  Conveyances. — ^A  bill  to  set  aside  a 
fraudulent  conveyance  and  to  declare  the  grantee  a  trustee  for  others 
may  amount  to  a  suit  for  the  recovery  of  land  and  therefore  be 
governed  by  the  statute  of  limitations.**  Under  such  circumstances, 
if  the  suit  is  commenced  within  the  time  limited  by  the  statute,  an 
action  will  not  be  treated  as  barred  by  laches.**  In  the  absence  of 
a  statute  the  right  to  institute  such  proceedings  in  equity  may  be 
lost  by  reason  of  laches.*'  Generally  speaking  a  court  of  equity  will 
not  set  aside  a  fraudulent  tlransaction  at  the  suit  of  one  who  has  been 
quiescent  during  a  period  longer  than  that  fixed  by  the  statute  of 
limitations,  after  he  had  knowledge  of  the  fraud,  or  after  he  was  put 
upon  inquiry  with  the  means  of  knowledge  accessible  to  him.*®  Where 
fraud  is  present  the  expiration  of  the  statutory  period  for  redemption 
from«  a  sale  of  land  under  execution  will  not  necessarily  constitute 
a  bar  to  a  suit  in  equity  to  annul  the  sale  and  a  deed  made  thereon ;  *• 
but  it  should  be  borne  in  mind  that  the  defense  of  laches  is  in  equity 
only  permitted  to  defeat-  an  acknowledged  right  on  the,  ground  of 
its  affording  evidence  that  the  right  has  been  abandoned.**  In  all 
such  cases  the  general  principles  elsewhere  discussed  may  have  special 
bearing  on  the  question  of  laches.  The  court  may  properly  take  into 
consideration  the  fact  that  during  the  period  of  delay  the  value  of  the 
land  in  question  has  increased,  that  the  parties  interested  and  wit- 
nesses have  died,  or  that  no  person  at  that  time  interested  in  the 
land  is  implicated  in  the  fraud  alleged  as  the  ground  of  relief.^  An 
action  to  remove  a  cloud  on  the  title  to  property  caused  by  a  fraudulent 
conveyance  thereof  is  not  an  action  for  relief  on  the  ground  of  fraud, 
and  is  therefore  not  subject  to  the  limitations  imposed  by  statute  on 
such  actions.* 


•  -    ■£    V  I 


14.  Eirby  v.  Lake  Shore^  etc.,  R.  19.  Schreeder  v.  Yonng,  161  U.  S. 
Co.,  120  U.  S.  130,  7  S.  Ct,  430,  30  334,  16  S.  Ct  512,  40  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  569.  721. 

Note :  9  A.  S.  R.  531.  20.  Cottrell  v.  Watkins,  89  Va.  801, 

15.  Van  Ingen  v.  Duffln,  168  Ala.  17  S.  E.  328,  37  A.  S.  R.  897,  19 
318,  48  So.  507,  132  A.  S.  R.  29.  L.R.A.  754;  Newman  v.  Newman,  60 

16.  Lang  Syne  Gold  Min.  Co.  ▼.  W.  Va.  371,  65  S.  E.  377,  7  L.R.A. 
Ross,  20  Nev.  127,  18  Pac  358,  19  A.    (N.S.)  370. 

S.  R.  337;  CottreU  v.  Watkins,  89  Va.  1.  Hanner  v.  Moulton,  138  U.  S, 
801,  17  S.  E.  328,  37  A.  S.  R.  897,  19  486,  U  S.  Ct  408,  34  U.  8.  (L.  ed.) 
L.R.A.  754.  1032. 

17.  Eigleberger  v.  Kibler,  1  Hill  Eq.  •  2.  Wagner  v.  Law,  3  Wash.  500,  28 
(S.  C.)  113,  26  Am.  Dec.  192.  Pac.  1109,  29  Pac.  927,  28  A.  S.  R.  56, 

18.  Burke  v.  Smith,  16  Wall.  390,  21    15  L.R.A.  784. 
U.  S.  (L.  ed.)  361. 
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Miscellaneous  Eqmtable  Proceedings 

107,  Bills  of  Review. — ^Although  bills  of  review  are  not  strictly 
within  the  statute  of  limitations,  yet  courts  of  equity  will,  as  a  general 
rule,  adopt  the  analogy  of  the  statute  in  prescribing  the  time  within 
which  they  shall  be  brought.*  Thus  a  bill  of  review  is  barred  in 
England  after  twenty  years,  by  analogy  to  the  statute  10  and  11 
Wm.  III.,  which  barred  writs  of  error  after  that  period.*  The  courts 
of  equity  have  acted  on  the"  same  principle  in  determining  the  time 
within  which  a  bill  of  review  will  be  allowed  and  have  adopted  the 
period  of  five  years,  which  has  been  taken  from  the  statutory  time 
within  which  appeals  are  allowable  in  equity  causes,  thus  creating 
an  analogy  between  the  two  remedies,  by  appeal  and  a  bill  of  review.* 
The  same  analogy  haa  elsewhere  been  recognized  as  of  binding  force. 
Occasionally,  however,  the  statute  law  disposes  of  the  question  by 
fixing  expressly  the  time  within  which  a  bill  of  review  may  be 
brought* 

108*  Proceedings  for  Specific  Performance. — ^A  party  coming  to  a 
court  of  equity  for  specific  performance  must  show  that  there  are  equity 
and  good  conscience  in  support  of  his  daim  to  relief,  and  that  his 
application  is  made  within  reasonable  time,  in  view  of  all  the  cir- 
cumstances of  the  case.'  Where  a  contract  is  not  barred  by  any  stat- 
ute of  limitations  and  has  been  acted  on  for  a  number  of  years  and 
not  repudiated  by  the  defendant  until  a  brief  time  before  suit  to 
enforce  it  is  instituted  in  equity,  a  court  of  chancery  will  not  deny 
relief  on  the  ground  of  laches  or  the  statute  of  limitations.  This 
principle  baa  been  applied  in  proceedings  to  require  the  establish- 
ment of  a  station  or  a  flag  station  at  a  certain  point  in  accordance 
with  an  agreement  to  that  effect.* 

109.  Suits  Affecting  Real  Estate.— The  doctrine  of  laches  is  applied 
in  equitable  proceedings  relating  to  real  estate  in  substantially  the 
same  manner  as  in  other  cases.*  A  court  of  equity  does  not  need 
to  rely  exclusively  on  the  statute  of  limitations  in  such  suits  in 
chancery,  but  can  enforce  the  defense  of  laches  in  analogy  to  the 
statute.**    Thus  in  proceedings  in  equity  to  enforce  the  rights  of 

8.  Thomas    v.    Brockenbrough,    10  ova  v.  Smith,  9  Tex.  129,  58  Am.  Dec. 
Wheat.  146,  6  U.  S.  (L.  ed.)  287.         136;  CoUard  v.  Tuttle,  4  Vt.  491,  24 

4.  Perkins    v.     Cartmell,    4    Har.   Am.  Dec.  627. 

(Del.)  270,  42  Am.  Dec.  753.  8.  Parrott  v.  Atlantic,  etc,  R.  Co., 

5.  Thomas    ▼.    Brookenbrough,    10  165  N.  C.  295,  81  S.  E.  348,  Ann.  Cas. 
Wheat.  146,  6  U.  8.  (L.  ed.)  287;  Per-  1915D  265. 

kins  V.  CartmelL  4  Har.  (Del.)  270,  42       9.  Abraham  v.  Ordway,  1$8  U.  S, 
Am.  De<st  753.  416,  15  S.  Ct  ^94,  39  U.  S.  (L.  ed.) 

6.  Baggs'  Appeal,  43  Pa.  St.  512,  82  1036. 

Am.  Dec.  583.  10.  Norris  v.  Haggin,  136  U.  S.  386, 

7.  Barbour  v.  Hickey,  2  App.  Cas.  10  S.  Ct.  942,  34  U.  S.  (L.  ed.)  424. 
iD.  C.)  207,  24  L-RJL  763;  De  Cord- 
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a  municipality  under  a  dedication  of  a  public  squai-e,  the  limitation 
law  fixing  the  period  for  corresponding  proceedings  at  law  may  be 
adopted  by  analogy.^*  Generally  speaking,  when  a  person  has  been 
guilty  of  such  laches  in  prosecuting  his  equitable  title  as  would  bar 
him  if  his  title  were  solely  at  law,  he  will  be  barred  in  equity  by 
analogy  even  where  statutes  of  limitations  do  not  apply  to  equitable 
demands.**  Since  at  law  to  make  the  statute  a  bar  there  must  be 
adverse  possession,  so  by  analogy  courts  of  equity  will  deny  relief 
when  there  has  been  similar  adverse  possession.*'  When  the  object 
of  a  suit  in  equity  is  to  do  what  could  be  done  at  law  in  recovering 
possession  of  real  estate,  a  court  of  equity  may  regard  laches  as 
equivalent  to  the  statute  of  limitations.** 

110.  Continuing  Trespasses  and  Nuisances. — ^An  equitable  remedy 
to  restrain  continuous  trespasses  on  real  estate  is  not,  as  a  rule,  denied 
on  account  of  delay  and  laches  until  the  right  of  action  at  law  of 
the  plaintiflf  has  become  barred  by  the  statute  of  limitations.**  Thus 
it  has  been  held  that  laches  in  not  compelling  one  to  remove  tim- 
bers, which  he  inserted  in  a  wall  on  the  plaintiff's  land  by  the  oral 
license  of  plaintiff's  predecessor  in  interest,  will  not  prevent  the  plain- 
tiff from  maintaining  a  bill  in  equity  to  compel  such  removal,  if 
such  timbers  had  not  been  kept  in  their  position  a  sufficient  length 
of  time  to  create  a  prescriptive  right  to  have  them  continue  undis- 
turbed.** Nevertheless  it  seems  to  be  clearly  established,  that  an 
action  for  damages  resulting  from  a  nuisance  and  an  action  to  abate 
it  are  distinct  and  independent  remedies,  and  that  the  legislature 
may  enact  a  different  statute  of  limitation  for  each,  permitting  equi- 
table proceedings  for  the  removal  of  a  nuisance  after  the  right  to 
recover  damages  caused  thereby  has  abated.*'  A  court  of  equity 
may  also  dismiss  a  bill  on  the  general  principle  that  chancery  will 
not  intervene  where  the  plaintiff  has  long  tolerated  an  alleged  nui- 
sance, but  will  leave  him  to  establish  his  claim  at  law.*^ 

111.  Accounting  in  Equity. — ^The  statute  of  limitations  is  a  bar 
to  a  bill  for  an  account  when  it  would  be  a  bar  to  an  action  of  account 
at  common  law  for  the  same  matter,  and  for  which  the  party  might 
have  had  his  action  of  account  *•  This  is  in  accord  with  the  rule 
that  where  courts  of  equity  have  concurrent  jurisc^ction  with  courts 

11.  Pella  ▼.  Scholte,  24  la.  283,  95  L.R.A.  788. 

Am.  Dec.  729.  16.  Hodgrkins    v.    FarringU>n,    150 

12.  Michoud  ▼.  Girod,  4  How.  503,  Mass.  19,  22  N.  E.  73, 15  A.  S.  R.  168, 
11  U.  S.  (K-ed.)  1076.  6  L.R.A.  209. 

Note:  12  Am.  Dec.  371.  17.  Priebe  v.  Ames,  104  Minn.  419, 

13.  CoTiIson  v.  Walton,  9  Pet.  62,  9  116  N.  W.  829,  17  L.R.A.(N.S.)  206. 
U.  S.  (L.  ed.)  51.  18.  Whitmore  v.  Brown,  102  Me.  47, 

14.  Norris  V.  Haggin,  136  U.  S.  386,  65  Atl.  516,  120  A.  S.  R.  454,  9  L.R.A. 
10  S.  Ct.  942,  34  U.  8.  (L.  ed.)  424.  (N.S.)  868. 

15.  Gal  way  v.  Metropolitan  El.  R.  19.  Kane  v.  Bloodgood,  7  Johns.  CK. 
Co.,  128  N.  y.  132,  28  N,  B   479,  13  (N.  Y.)  90, 11  Am.  Dec  417. 
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of  law,  limitation  statutes  are  equally  obligatory  on  each  court.**' 
It  may  therefore  be  stated  generally  that  where  there  is  a  statute  of 
limitations  applicable  to  suits  at  law  for  an  accounting  it  will  gen- 
erally be  adopted  by  courts  of  equity  in  proceedings  before  them 
for  a  like  purpose.^  But  in  matters  of  account  which  are  not  barred 
by  the  statute  of  limitations,  courts  of  equity  may  nevertheless  refuse 
to  interfere  after  considerable  lapse  of  time,  from  considerations  of 
public  policy  and  from  the  difficulty  of  doing  entire  justice  when  the 
original  transactions  have  become  obscured  by  time  and  the  evidence 
Iost.« 

VII.  Defenses,  Set-offs  and  Counterclaims 

112.  Effect  of  Statutes  of  Limitations  on  Defenses. — ^The  general 
rule  is  that  statutes  of  limitation  are  not  applicable  to  defenses.* 
Thus  in  an  action  on  a  promissory  note,  where  the  defendant  sets 
up  in  defense  a  discharge  in  bankruptcy,  and  the  plaintiff  replies 
in  avoidance  of  such  discharge  that  the  money  for  which  the  note 
was  given  was  procured  by  fraud,  whereupon  the  defendant  rejoins 
that  the  fraud  complained  of  is  barred  by  limitation,  the  rejoinder 
is  bad,  as  it  directs  the  limitation  to  the  defense  and  not  to  the  cause 
of  action,  it  not  being  necessary  for  the  plaintiff  to  allege  or  prove 
the  fraud  except  to  avoid  the  defense  of  the  discharge  in  bankruptcy.* 
And  where  the  defendant  in  an  action  on  a  note  pleads  total  failure 
of  consideration,  and  alleges  a  parol  warranty  of  property  for  which 
the  note  was  given,  the  plaintiff  cannot  avoid  the  defense  by  insisting 
on  the  statute  of  limitations.*  It  should  be  noted,  however,  that 
the  rule  under  consideration  applies  only  in  the  case  of  strict  defenses, 
and  has  no  application  to  and  does  not  govern  cases  of  set-off  or 
counterclaim.*  The  rule  under  consideration  should  not  be  con- 
fused with  the  principle  that  when  a  statute  of  limitations  has  run 
the  defense  of  the  statute  may  be  a  vested  right  which  cannot  there- 
after be  impaired  by  the  statute  of  limitations.' 

20.  Stearns  v.  Page,  7  How.  819, 12  Note :  Ann.  Cas.  1915A  608. 

U.  S.  (L.  ed.)  928.  4.  Louisville    Banking    Co.    v.    Bu- 

1.  Note:  40  A.  S.  R.  574.  chanan,  117  Ky.  975,  80  S.  W.  193,  4 

2.  M'Knight  v.  Taylor,  1  How.  161,  Ann.  Cas.  929  and  note. 

11  U.  S.  (L.  ed.)  86;  Godden  v.  Kim-  5.  Morrow  v.  Hanson,  9  Ga.  398,  54 

mell,  99  U.  S.  201,  25  U.  S.  (L.  ed.)  Am.  Dee.  346. 

431.  6.  Louisville    Banking    Co.    v.    Bu- 

3.  Louisville  Banking  Co.  v.  Bu-  chanan,  117  Ky.  975,  80  S.  W.  193,  4 
chanan,  117  Ky.  975,  80  S.  W.  193,  4  Ann.  Cas.  929.  As  to  set-ojffs  and 
Ann.  Cas.  929  and  note ;  Aultman,  etc.,  counterclaims,  see  infra,  par.  113. 
Co.  V.  Meade,  121  Ky.  241,  89  S.  W.  7.  Lawrence  v.  Louisville,  96  Ky. 
137,  123  A.  S.  R.  193;  Buty  v.  Gold-  595,  29  S.  W.  450,  49  A.  S.  R.  309,  27 
finch,  74  Wash.  532,  133  Pac.  1057,  L.R.A.  560.  A^  to  the  defense  of  the 
Ann.  Cas.  1915A  604  and  note,  46  statute  being  a  vested  right,  see  supra, 
Ii.R.A.(N.S.)  1065.  par.  15. 
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113.  Effect  on  Set-offs  and  Counterclaims. — ^A  counterclaim  of  a 
defendant  is  regarded  as  an  affirmative  action,  and  therefore,  unlike 
11  matter  of  pure  defense,  is  subject  to  the  operation  of  the  statute 
of  limitations.^  The  statute  applies  as  well  to  a  sum  attempted  to 
be  set  off  as  to  one  on  which*  an  action  is  to  be  brought.*  And  the 
general  rule  is  that  where  the  statute  of  limitations  may  be  success- 
fully set  up  against  a  claim  sought  to  be  enforced  in  an  action  of 
assumpsit,  it  may  also  be  set  up  against  the  same  claim  if  it  occur 
in  a  set-off,  and  it  makes  no  difference  whether  or  not  the  statute  is 
pleaded  by  the  plaintiff  in  reply  to  the  defendant's  plea  of  set-off.*^ 
One  of  the  purposes  of  statutes  of  limitations  is  to  compel  claimants 
to  seek  enforcement  of  their  claims  promptly  and  this  object  would 
not  be  subserved  but  frustrated  if  the  possessor  of  a  disputed  claim 
might  remain  inactive  for  the  statutory  period  or  even  longer  and 
then  attempt  to  enforce  his  demand  in  whole  or  part  by  advancing 
it  as  an  offset  or  counterclaim.*^  A  provision  that  the  time  during 
which  a  person  against  whom  a  claim  is  due  shall  not  reside  in  the 
state  shall  not  be  included  in  the  period  of  limitation  which  is  appli- 
cable to  suits  on  claims  is  equally  applicable  to  a  defendant's  set-off 
and  counterclaim.** 

114.  Applications  of  Principles. — It  seems  that  if  a  counterclaim 
or  set-off  is  not  barred  at  the  commencement  of  the  action  in  which 
it  is  pleaded,  it  does  not  become  so  afterward,  during  the  pendency 
of  that  action.*'  The  right  of  set-off  has  reference  to  the  situation  of 
parties  at  the  time  of  the  commencement  of  the  action ;  and  therefore  a 
demand  once  barred  by  the  statute  of  limitations,  and  afterwards 
revived  by  a  new  promise,  cannot  be  pleaded,  at  law,  as  a  set-off 
in  an  action  commenced  during  the  existence  of  the  statutory  bar.** 
If  the  defendant  goes  to  trial  without  demanding  a  replication  to 
his  plea  of  set-off,  the  defense  to  the  set-off  is  unrestricted,  and  the 
plaintiff  may  avail  himself  of  the  statute  of  limitations  or  any  other 

8.  Stewart  v.  Simon,  111  Ark.  358,  10.  Woodland  Oil  Co.  v.  Byers,  223 
163  S.  W.  1135,  Ann.  Cas.  1916 A  825;  Pa.  St.  241,  72  AtL  518^  132  A.  S.  B. 
Aultman,  etc.,  Co.  v.  Meade,  121  Ky.  737. 

241,  89  S.  W.  137,  123  A.  S.  R.  193;  11.  Van  Ness  v.  Kenyon,  208  N.  Y. 
Nolin  V.  Blackwell,  31  N.  J.  L.  170,  86  228,  101  N.  E.  881,  Ann.  Cas.  1914D 
Am.  Dec.  206;  Van  Ness  v.  Kenyon,   221. 

2^8  N.  Y.  228,  101  N.  E.  881,  Ann.  12.  Nolin  v.  Blackwell,  31  N.  J.  L. 
Cas.  ini4D  221.  170,   86   Am.    Dec.    206 ;    Ruggles  v. 

9.  Peden  v.  Cavins,  134  Ind.  494,  34  Keeler,  3  Johns.  (N.  Y.)  263,  3  Am. 
N.  E.  7,  39  A.  S.  R.  276;  Nolin  v.  Dec.  482,  overruled  on  another  point 
BlackwoU,  31  N.  J.  L.  170,  86  Am.  by  Raj-mond  v.  Wheeler,  9  Cow.  (N. 
Dec.  206;  Woodland  Oil  Co.  v.  Bvers,  Y.)  295. 

223  Pa.  St.  241,  72  AU.  518,  132  A.  S.       13.  Note:  3  A.  S.  R.  63. 
R.  737.  14.  Lee  v.  Lee,  31  Ga.  26,  76  Am. 

Note:  3  A.  S.  R.  63.  Dec.  681. 
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defense.^*  And  the  rule  is  that  the  statute  of  limitations  does  not 
cease  to  run  against  the  offsets  of  the  defendant  until  the  time  tlie 
defendant  files  his  plea  of  set-oflf  in  the  case.**  When  a  debtor  of  a 
decedent's  estate  se^ks  to  utilize  a  counterclaim  in  offsetting  and 
defeating  in  whole  or  part  a  valid  claim  existing  in  favor  of  the 
estate  against  him,  he  is  to  that  extent  pursuing  a  remedy  whereby 
he  enforces  payment  out  of  the  decedent's  property,  and  the  counter- 
claim or  set-off  is  subject  to  the  statute  of  limitations.*' 

115.  View  that  Statutes  Do  Not  Apply  to  Cpunterclaims. — The 
rule  that  the  statute  of  limitations  does  not  apply  to  defenses  has 
been  extended  by  some  courts  to  include  set-offs  and  counterclaims, 
which  have  been  held  not  to  be  barred  by  the  statute  although  they 
would  be  barred  if  made  the  basis  of  an  affirmative  action.*®  Thus 
it  has  been  held  that  in  an  action  for  breach  of  covenant  of  war- 
ranty in  a  deed,  notes  given  for  purchase  money  constitute  a  proper 
equitable  set-off,  which  may  be  pleaded  as  such,  although  the  notes, 
as  an  independent  cause  of  action^  are  barred  by  the  statute  of  limita- 
tions.** It  seems  that  an  administrator  may  retain  the  amount  of 
a  claim  barred  by  the  statute  of  limitations  owed  to  him  by  his  intestate, 
even  though  the  same  was  barred  at  the  death  of  his  intestate.** 
And  although  a  claim  relied  on  by  a  stockholder  as  an  equitable  off- 
set to  his  statutory  liability  appears  prima  facie  to  be  barred  by  the 
statute  of  limitations  the  fact  does  not  deprive  him,  when  sued  to 
enforce  such  statutory  liability,  of  his  right  to  set  up  the  claim  as 
a  condition  affecting  his  alleged  liability  as  a  stockholder,  where  the 
action  is  to  enforce  a  statutory  liability  provided  by  the  laws  of 
another  state,  since  in  such  case,  if  his  right  depends  on  the  prose- 
cution of  the  suit,  he  is  not  barred  by  the  lapse  of  time,  because  the 
statute  of  limitations  of  the  state  wherein  the  statutory  liability 
accrued  has  no  force  in  another  state  wherein  it  is  sought  to  enforce 
the  same,  and  the  statute  of  limitations  in  the  latter  state  does  not 
run  in  favor  of  a  foreign  corporation  which  cannot  be  sued  therein.* 
In  a  number  of  jurisdictions  there  is  a  statutory  provision  that  a 
counterclaim  may  be  pleaded  as  a  defense  to  any  cause  of  action 
notwithstanding  it  is  barred  by  the  statute  of  limitations,  if  it  was 
the  property  of  the  party  pleading  it  at  the  time  it  became  barred, 
and  was  not  barred  at  the  time  the  claim  sued  on  originated.* 

15.  Woodland  Oil  Co.  v.  Byers,  223       18.  Note:  Ann.  Gas.  1915A  608. 
Pa.  St.  241,  72  Atl.  518,  132  A.  S.  R.       19.  Beecher  v.  Baldwin,   55   Conn. 
737.                                                            419,  12  AtL  401,  3  A.  S.  R.  57  and 

16.  Boyd  V.  Beebe,  64  W.  Va.  216,  note. 

61  S.  E,  304,  17  L.R.A.(N.S.)  660.  20.  Baker  v.  Bush,  26  Ga.  594,  71 

17.  Van  Ness  v.  Kenyon,  208  N.  Y.   Am.  Dec.  193. 

228,  101  N.  E.  881,  Ann.  Cas.  1914D       1.  Note:  41  L.R.A.(N.S.)  1002. 
221  and  note.  2.  Note :  Ann.  Cas.  1915A  608. 
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VIII.  When  Period  Commences  Generally 

In  Oeneral 

116.  Rule  Stated. — ^The  general  rule  is  that  the  statute  of  limita- 
tions begins  to  run  as  soon  as  the  right  of  action  has  accrued,'  and 
not  until  then.*  There  is,  however,  a  clear  and  wide  distinction 
between  the  creation  of  a  liability  and  the  accruing  of  a  cause  of 

3.  Amy  v.  Dubuque,  .98  U.  S.  470,  430,  104  Pac.  641,  24  L.R.A.(N.S.) 
25  U.  S.  (L.  ed.)  228;  Swift,  ete.,  Co.  1082;  In  re  Hanlin,  133  Wis.  140,  113 
V.  United  States,  111  U.  S.  22,  4  S.  Ct.  N.  W.  411, 126  A.  S.  R.  938  and  note, 
244,  28  U.  S.  (L.  ed.)  341;  Maytin  v.  17  L.R.A.(N.S.)  1189  and  note. 
Vela,  216  U.  S.  698,  30  S.  Ct.  439,  54  Notes:  65  Am.  Dec.  594;  55  A.  S. 
U.  S.  (L.  ed.)  632;  Aachen,  etc..  Fire  R.  515;  1  L.R.A.(N.S.)  901. 
Ins.  Co.  V.  Morton,  156  Fed.  654,  84  4.  Manning  v.  Pippin,  86  Ala.  357, 
C.  C.  A.  366,  13  Ann.  Cas.  692,  15  5  So.  572, 11  A.  S.  R.  46;  Kaufman  v. 
L.R.A.(N.S.)  156;  Lattin  v.  GiUette,  Richardson,  142  Ala.  429,  37  So.  673, 
95  Cal.  317,  30  Pac.  545,  29  A.  S.  R.  110  A.  S.  R.  40,  4  Ann.  Cas.  168;  Fox 
115;  Homblower  v.  George  Washing-  ^  Tay,  89  Cal.  339,  24  Pac.  855,  26 
ton  University,  31  App.  Cas.  (D.  C.)  Pac.  897,  23  A.  S.  R.  474;  Eising  v. 
64,  14  Ann.  Cas.  696;  Atlanta;  etc.,  Andrews,  66  Conn.  58,  33  Atl.  585,  50 
R.  Co.  V.  McKinney,  124  Ga.  929,  53  A.  S.  R.  75  and  note;  Wabash  County 
S.  E.  701,  110  A.  S.  R.  215,  6  L.R.A.  v.  Pearson,  120  Ind.  426,  22  N.  E.  134, 
(N.S.)  436;  Woolverton  v.  Taylor,  132  16  A.  S.  R.  325;  Ft.  Wayne  v.  Ham- 
Ill.  197,  23  N.  E.  1007,  22  A.  S.  R.  521  ilton,  132  Ind.  487,  32  N.  E.  324,  32 
and  note;  Thomas  v.  White,  3  Litt.  A.  S.  R.  263;  Downham  v.  Holloway, 
(Ky.)  177,  14  Am.  Dec.  56;  Cochran  158  Ind.  626,  64  N.  E.  82,  92  A.  S.  R. 
V.  Walker,  82  Ky.  220,  56  Am.  Rep.  330;  Winchester,  etc..  Turnpike  Co.  v. 
891;  Winchester,  etc..  Turnpike  Co.  v.  Wickliffe,  100  Ky.  531,  38  S.  W.  866, 
Wickliffe,  100  Ky.  531,  38  S.  W.  866,  66  A.  S.  R.  356  and  note;  Pierce  v. 
66  A.  S.  R.  356;  Phelps  v.  Brewer,  9  Perry,  189  Mass.  332,  76  N.  E.  734, 
Cush.  (Mass.)  390,  57  Am.  Dec.  56;  109  A.  S.  R.  637;  State  ▼.  Finn,  98 
Ganser  v.  Ganser,  83  Minn.  199,  86  N.  Mo.  532, 11  S.  W.  994, 14  A.  S.  R.  654 
W.  18,  85  A.  S.  R.  461  and  note;  Cen-  and  note;  Lincoln  v.  Lincoln  First 
tral  Trust  Co.  v.  Meridian  Light,  etc,  Nat.  Bank,  67  Neb.  401,  93  N.  W.  698, 
Co.,  106  Miss.  431,  63  So.  575,  51  108  A.  S.  R.  690,  60  L.R.A.  923 ;  Boh- 
L.R.A.(N.S.)  151;  Sherrod  v.  Wood-  rer  v.  Davis,  94  Neb.  367,  143  N.  W. 
ard,  15  N.  C.  360,  25  Am.  Dec.  714;  209,  96  Neb.  474,  148  N.  W.  320,  Ann. 
Fee  ▼.  Fee,  10  Ohio  469,  36  Am.  Dec  Cas.  1915A  992;  Gilmore  ▼.  Ham,  142 
103  and  note;  Hamilton  v.  Hamilton,  N.  Y.  1,  36  N.  E.  826,  40  A.  S.  R.  554 
18  Pa.  St.  20,  55  Am.  Dec.  585  and  and  note;  Fee  v.  Fee,  10  Ohio  469,  36 
note;  Robinson  v.  Pittsburgh,  etc.,  R.  Am.  Dec  103  and  note;  Keller  ▼. 
Co.,  32  Pa.  St.  334,  72  Am.  Dec.  792 ;  Rhoads,  39  Pa.  St.  513,  80  Am.  Dec 
Hanna  v.  Helton,  78  Pa.  St.  334,  21  639 ;  Winters  v.  De  Turk,  133  Pa.  St. 
Am.  Rep.  20;  Woodland  Oil  Co.  v.  359,  19  Atl.  354,  7  L.R.A.  658  and 
Byers,  223  Pa.  St.  241,  72  Atl.  518,  note;  Thomas  v.  Croft,,2  Rich.  L.  (S. 
132  A.  S.  R.  737  and  note;  Stephens  C.)  113,  44  Am.  Dec  279  and  note} 
V.  Sherrod,  6  Tex.  294,  55  Am.  Dec.  Lincohi  v.  Purcell,  2  Head  (Tenn.) 
776;  Smith  v.  Fly,  24  Tex.  345,  76  Am..  143,  73  Am.  Dec.  196  and  note;  Good- 
Dec.  109  and  note;  Sweetser  ▼.  Fox,  loe  v.  Goodloe,  116  Tenn.  252,  92  S. 
43  Utah  40,  134  Pac.  599,  Ann.  Cas.  W.  767,  8  Ann.  Cas.  112,  6  L.R.A. 
1916C  620,  47  L.R.A.(N.S.)  145  and  (N.S.)  703;  Austin,  etc,  R.  Co.  v. 
note;  Toellner  v.  McGinnis,  55  Wash.  Anderson,  79  Tex.  427,  15  S.  W.  484, 
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action  thereon.*  It  may  be  stated  as  a  sound  general  proposition 
that  a  cause  of  action  accrues  the  moment  the  right  to  commence 
an  action  comes  into  existence ;  •  and,  conversely,  the  right  to  com- 
mence an  action  arises  the  moment  the  cause  of  action  accrues.^ 
Whenever  it  is  in  the  power  of  a  person  to  enforce  his  demand,  his 
cause  of  action  has  accrued,  although  he  may,  by  law,  be  required 
to  malce  a  demand  before  he  involves  the  opposing  party  in  a  bill 
of  costs.*  The  test  in  each  case  is,  in  the  absence  of  some  statute 
to  the  contrary,  whether  the  party  asserting  the  claim  is  entitled  to 
maintain  an  action  to  enforce  it.*  So,  in  this  connection,  it  has  been 
decided  that  the  statute  does  not  begin  to  run  upon  a  demand  until 
the  principal,  or  at  least  some  separate  and  distinct  portion  of  it, 
becomes  due  and  payable,  and  then  only  upon  that  portion;  the 
accruing  interest  from  year  to  year  is  not  thus  separated  from  the 
principal  demand,  and  hence  the  statute.does  not  run  upon  it  until 
the  principal  is  bacred  by  the  statute.**  And  in  construing  a  statute 
of  limitations,  it  must,  so  far  as  it  affects  rights  of  action  in  exist- 
ence when  the  statute  is  passed,  be  held,  in  the  absence  of  a  contrary 
provision,  to  begin  when 'the  cause  of  action  is  first  subjected  to  its 
operation.** 

117.  Application  of  Rule  in  Particular  Instances. — ^In  the  applica- 
tion of  the  general  rule  it  is  held  that  the  statute  of  limitations  begins 
to  run  from  maturity  of  a  debt  sought  to  be  recovered,  and  not  from 
the  date  when  it  is  created.*^    And  the  statute  does  not  run  against 

23  A.  S.  R.  350  and  note;  Crofoot  ▼.  W.  411,  126  A.  S.  R.  938  and  note,  17 

Thatcher,  19  Utah  212,  67  Pac.  171,  L.R.A.(N.S.)  1189  and  note, 

75  A.  S.  R.  725;  Smith  v.  Bishop,  9  Note:  51  A.  S.  R.  764. 

Vt.  110,  31  Am.  Dec.  607  and  note;  7.  Nebola   v.    Minnesota   Iron    Co., 

Andrews  v.  Roanoke  Bldg.  Asa'n,  etc.,  102  Minn.  89,  112  N.  W,  880, 12  Ann. 

Co.,   98  Va.  445,  36   S.   E.  531,  49  Cas.  56. 

L.ll.A.  659;  Smith  v.  Seattle,  18  Wash.  8.  Winchester,  "etc.,  Turiipike  Co.  v. 

484,  51  Pac.  1057,  63  A.  S.  R.  910  and  Wiekliffe,  100  Ky.  631,  38  S.  W.  866, 

note;  Ott  v.  Boring,  131  Wis.  472, 110  66  A.  S.  R.  356  and  note.    See  infra, 

N.  W.  824,  111  N.  W.  833,  11  Ann.  par.  122,  as  to  necessity  of  demand. 

Cas.  867;  In  re  Hanlin,  133  Wis.  140,  9.  Sweetser  v.  Fox,  43  Utah  40, 134 

113  N.  W.  411,  126  A.  S.  R.  938  and  Pac.  599,  Ann.   Cas.  1916C   620,  47 

note,  17  L.R.A.(N.S.)   1189;  State  v.  L.R.A.(N.S.)  145;  In  re  Hanlin,  133 

Milwaukee,  158  Wis.  664,  149  N.  W.  Wis.  140,  113  N.  W.  411,  126  A.  S.  R. 

679,  Ann.  Cas.  1916A  110.  938  and  note,  17  L.R.A.(N.S.)   1189 

Notes:  97  Am.  Dec.  767;  17  A.  S.  and  note. 

R.  65;  40  A.  S.  R.  676;  86  A.  S.  R.  10.  Grafton   Bank  v.   Doe,   19   Vt. 

635.  463,  47  Am.  Dec.  697. 

6.  Hunt  V.  Ward,  99  Cal.  612,  34  11.  In  re  Mosher,  24  Okla.  61,  102 

Pac.  335,  37  A.  S.  IR  87.  Pac.  705,  20  Amu  Cas.  209,  24  L.R.A. 

6.  Nebola   v.    Minnesota   Iron    Co.,  (N.S.)  530. 

102  Minn.  89,  112  N.  W.  880,  12  Ann.  12.  Woolverton  v.  Taylor,  132  111. 

Cas.  56 ;  McPherson  v.  Swift,  22  S.  D.  197,  23  N.  E,  1007,  22  A.  S.  R.  621 

165,  116  N.  W.  76,  133  A.  S.  R.  907;  and  note. 
In  re  Hanlin,  133  Wis.  140,  113  N. 
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a  right  to  contribution  until  after  payment  of  the  debt  or  judgment 
by  the  plaintiff,  or  of  more  than  his  proportionate  share,  as  no  cause 
of  action  accrues  till  then.**  Again,  where  the  security  of  a  second 
mortgagee  is  impaired  by  the  removal  of  timber  from  the  mortgaged 
land,  there  is  held  to  be  a  present  injury  for  which  an  action  may 
be  at  once  maintained,  though  his  mortgage  has  not  matured,  and 
which  is  sufficient  to  put  in  operation  the  statute  of  limitation  against 
^uch  right.*^  And  as  against  the  inchoate  dower  interest  of  a  wife 
in  her  husband's  real  estate,  contingent  upon  her  surviving  him, 
it  attaches  at  the  death  of  her  husband,  as  until  that  time  she  has 
no  estate  in  the  premises  and  no  right  to  bring  a  suit  for  their  recov- 
ery against  a  disseisor.**  And  a  decree  of  divorce  being  void  for 
want  of  legal  service  of  the  defendant  and  legal  verification  of  the 
petition,  the  statute  of  limitations  runs  against  a  woman  in  whose 
favor  such  decree  is  rendered  from  the  death  of  her  husband.**  So 
the  sisters  of  a  decedent,' who  are  entitled  to. any  part  of  their 
brother's  estate  which  his  widow  may  inherit  through  her  daughter, 
who  was  his  sole  heir,  are  declared  to  have  a  sufficient  interest,  upon 
the  death  of  the  daughter  intestate  and  without  descendants,  to  enable 
them  to  bring  an  action  to  set  aside  a  so-called  partition  of  their 
brother's  estate  between  •  the  widow  and  the  daughter,  so  as  to  start 
running  the  limitation  prescribed  for  rescissory  actions  and  actions 
for  nullity.*'  In  the  case  of  a  wrongful  attachment  an  action  for 
money  had  and  received  does  not  accrue  until  by  the  determination 
of  the  court  the  attachment  has  been  adjudged  invalid,  at  which 
lime  the  statute  begins  to  run.**  And  where  judgment  is  recovered 
against  af  stocjkholder  in  a  national  bank  for  an  assessment  under 
the  individual  liability  imposed  by  the  "national  banking  act"  the 
stockholder's  right  of  action  against  the  directors  of  the  bank  through 
whose  negligence  he  purchased  the  stock  assessed  is  held  not  to 
accrue  until  the  payment  of  such  judgment,  from  which  time  the 
statute  will  commence  to  run.**  Again,  limitation  begins  to  run 
against  a  claim  for  money  lost  on  a  wager  from  thp  time  the  money 
is  lost,  and  not  from  the  time  it  is  deposited  to  await  the  result,  under 
a  statute  providing  that  "any  person  who  has  paid  any  money  or 

13.  Stockwell  V.  Mutual  Life  Ins.  vol.  9,  p.  612. 

Co.,  140  Cal.  198,  73  Pac.  833,  98  A.  16.  Hinkle  v.  Lovelace,  204  Mo.  208, 

S.  R.  25  and  note;  Culmer  v.  Wilson,  102  S.  W.  1015,  120  A.  S.  R.  698,.  11 

13  Utah  129,  44  Pac.  833,  57  A.  S.  R.  Ann.  Cas..794,  11  L.RA..(N.S.)  730. 

713.  17.  Maytin  v.  Vela,  216  U.  S.  598, 

14.  Jenks  v.  Hart  Cedar,  etc.,  Co.,  30  S.  Ct.  439,  64  U.  S.  (L.  ed)  632. 
143  Mich.  449, 106  N.  W.  1119, 114  A.  18.  Pawnee  Ciljr  First  Nat.  Bank  v. 
S.  R.  673.  Avery  Planter  Co.,  69  Neb.  329,  95  N. 

15.  Thompson  v.  MeCorkle,  136  Ind.  W.  622,  111  A.  S.  R.  541. 

484,  34  N.  E.  813,  36  N.  E.  211,  43  A.       19.  Houston  v.  Thornton,  122  N.  C. 
S.  R.  334  and  note.    See  also  Adverse   365,  29  S.  E.  827,  65  A.  S.  R.  699. 
Possession,  vol.  1,  p.   756;   Dower, 
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delivered  anything  of  value  lost  upon  any  game  or  wager  may  recover 
such  money,  thing,  or  its  value,  by  action  commenced  within  ninety' 
days  from  the  time  of  such  payment  or  delivery/'  *^  As  against  a 
specific  lien  the  statute  will  not  commence  to  run  until  the  purchaser 
of  the  land  upon  which  the  lien  is  reserved  disclaims  the  lien,  and 
assumes  to  hold  adversely  to  it,  with  the  knowledge  of  the  party 
hfCving  such  lien.^  And  it  does  not  commence  to  run  from  the 
date  of  the  execution  of  a  deed  by  an  insane  person  so  as  to  bar  an 
action,  on  his  death,  by  his  heirs  against  the  grantor  for  partition 
and  to  quiet  title,  as  it  requires  an  act  of  disaffirmance  to  render 
the  deed  a  nullity  and  until  it  is  disaffirmed  a  right  of  action  does 
not  accrue.* 

118.  Necessity  of  Person  Capable  of  Suing  or  Being  Sued. — ^Though 
there  is  nothing  in  the  statute  expressing  the  necessity  of  there  being, 
at  the  time  of  the  accrual  of  the  cause  of  action,  some  person  or  persons 
capable  of  suing  or  being  sued  upon  the  claim  to  be  affected  by  the 
statute,  in  order  that  it  may  then  begin  to  run,  nevertheless  the  courts 
have  etsablished  this  as  a  prerequisite.  It  needs  no  express  terms  or 
implication  in  the  statute  to  establish  its  necessity  in  this  respect.  The 
existence  of  a  person  or  persons  to  sue  or  be  sued  is  involved  in  the 
accrual  of  the  cause  of  action  which  the  statute  prescribes  as  the  time 
of  its  commencement,  for  unless  there  be  such  a  person,  a  cause  of 
action  cannot  accrue,*  and  the  statute  will  not  commence  to  run.^ 
Therefore,  when  a  person  in  favor  of  or  against  whom  a  cause  of  action 
exists  dies  before  the  cause  of  action  accrues,  the  statute  will  not  begin 
to  run  before  an  administrator  of  his  estate  is  appointed;  for  until  that 
time  there  is  no  one  to  sue  on  a  claim  in  favor  of  the  deceased,  or 
to  be  sued  on  a  claim  against  him,*  though  the  creditor  might  have 
petitionect  for,  and  procured,  such  appointment  if  the  next  of  kin 
unreasonably  neglected  to  do  so.*     So  a  cause  of  action  given  by 

20.  McGrew  ▼.   City   Produce  Ex-  Note:  28  Am.  Dec.  468. 

<^ange,  85  Tenn.  572,  4  S.  W.  38,  4  6.  Hibemia  Sav.,  etc.,  Soc.  v.  Fam- 

A.  S.  R.  77L  ham,  153  CsL  578,  96  Paxs.  9,  126  A. 

1.  Lmcoln  v.  Purcell,  2  Head  S.  R.  129  and  note;  Carriger  v.  Whit- 
(Tenn.)  143,  73  Am.  Dec.  196  and  tington,  26  Mo.  311,  72  Am.  Dec.  212 
note.  and  note;  Davis  v.  Qarr,  6  N.  Y.  124, 

2.  Downham  v.  Holloway,  158  Ind.  55  Am.  Dec.  387;  Hoiles  v.  Riddle,  74 
626,  64  N.  E.  82,  92  A.  S.  R.  330  and  Ohio  St.  173,  78  N.  E.  219,  113  A.  S. 
note.  R.  946  and  note;  Riner  v.  Riner,  166 

8.  Ruff  v.  Bun,  7  Har.  &  J.  (Md.)  Pa.  St.  617,  31  AtL  347,  45  A.  S.  R. 

14,  16  Am.  Dec.  290 ;  Gronna  v.  Gold-  693  and  note. 

ammer,  26  N.  D.  122,  143  N.  W.  394,  Notes:  28  Am.  Dec.  468;  65  Am. 

Ann.  Cas.  1916A  165.  Dec.  595. 

Note:  65  Am.  Dec.  594.  See    ExBCfuroas   and   Adkinistiu- 

4.  Wallace   v.    Swepston,    74   Ark  tors,  vol.  11,  p.  210  et  seq.,  as  to  stat- 

620,  86  S.  W.  398,  109  A.  S.  R.  94;  ntes  of  limitations  relating  to  dece- 

Cora.  V.  McGowan,  4  Bibb  (Ky.)  62,  dents'  estates. 

7  Am.  Dec  737.  6.  Hoiles  v.  Riddle,  74  Ohio  St  173, 
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statute  to  an  executor  or  administrator  of  a  decedent  for  the  death 
of  the  latter,  when  caused  by  another's  negligence,  is  not  barred 
until  one  year  after  the  appointment  of  an  administrator,  when  the 
statute  limits  the  time  within  which  the  action  may  be  brought  to 
one  year  "after  the  cause  of  action  shall  have  arisen;*'  for  no  cause 
of  action  can  arise  or  exist  in  favor  of  an  administrator  until  he  comes 
into  existence  as  such.'  And  where  the  guardianship  relation*  is 
closed  by  the  death  of  the  guardian,  or  jbhe  revocation  of  his  letters, 
or  by  the  coming  of  age  of  his  ward,  and  the  probate  court  adjusts 
the  accounts  and  establishes  the  amount  due  from  the  guardian,  a 
cause  of  action  accrues  at  once  without  any  further  order  of  court, 
though  there  is  no  one  capable  of  suing.  If  there  is  then  no  one 
who  can  lawfully  receive  the  amount  or  sue  for  its  recovery,  the 
cause  of  action  is  postponed,  and  the  limitation  does  not  begin  to  run 
until  there  is  some  one  capable  of  suing.^  Again,  when  one  receives 
money  belonging  to  the  estate  of  an  intestate'  after  his  death,  and 
before  administration  granted,  the  statute  of  limitations  does  not  run 
from  the  date  of  receiving  the  money,  but  from  the  grant  of  admin- 
istration.* Nor  does  the  statute  begin  to  run  in  favor  of  a  purchaser 
of  personalty  at  an  administrator's  sale,  made  under  a  void  order  of 
court,  until  the  appointment  of  a  succeeding  administrator.**  And 
since  an  executor  de  son  tort  who  has  possessed  himself  of  the  dece- 
dent's personalty  may  be  sued  on  causes  of  action  existing  against 
the  decedent  and  accruing  after  his  death  as  soon  as  he  assumes  to 
act  as  such,  therefore  the  statute  begins  to  run  upon  such  causes  of 
action  from  the  time  of  his  assumption  to  act  as  executor.** 

119.  Time  Reckoned  from  Day  or  Date. — ^As  a  general  rule  when 
a  statute  requires  a  thing  to  be  done  within  a  certain  ^me  from 
or  after  a  prior  date,  and  deprives  the  party  of  a  right  for  omit- 
ting it,  the  most  liberal  construction  is  to  be  chosen,  and  the  fur- 
thest time  given  from  which  the  reckoning  is  to  be  made.  In  other 
words,  the  day  from  or  after  which  the  count  is  to  be  made  is 
to  be  excluded  in  computing  the  time  within  which  the  act  may 
be  done.**  For  most  purposes,  the  law  regards  the  day  as  an  individ- 
ual unit.     It  is  only  when  it  becomes  necessary  to  inquire  into  the 

78  N.  E.  219,  113  A.  S.  R.  946  and  10.  Wyatt  v.  Rambo,  29  Ala.  510, 

note.  68  Am.  Dec.  89  and  note. 

7.  Note:  65  Am.  Dec.  600.  11.  Note:  6$  Am.  Dec,  599. 

8.  Wallace  v.  Swepston,  74  Ark.  12.  Smith  v.  Cassity,  9  B.  Mon» 
520,  86  S.  W.  398,  109  A.  S.  R.  94  (Ky.)  192,  48  Am.  Dec.  420  and  note, 
and  note.  See  Guardian  and  Ward,  overruled  in  Chiles  v.  Smith,  13  B. 
vol.  12,  p,  1166,  as  to  statutes  of  lim-  Mon.  (Ky.)  460;  Bemia  v.  Leonard, 
itation  in  actions  against  sureties  on  118  Mass.  602,  19  Am.  Rep.  470;  Mc- 
guardians'  bonds.  CuUoch  v.  Hopper,  47  N.  J.  L.  189,  54 

9.  Riner  v.  Riner,  166  Pa.  St.  617,  Am.  Rep.  146;  Menges  v.  Frick,  73 
31  Atl.  347,  45  A.  S.  R.  693  and  note.  Pa.   St.  137,  13  Am.  Rep.  731  and 
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order  of  sequence  of  two  or  more  events  occurring  on  the  same  day, 
for  the  purpose  of  determming  a  question  of  priority  of  right,  or 
when  the  computation  includes  only  one  day  or  less,  that  departure 
from  this  rule  is  permitted.**  And,  while  the  earlier  decisions  in 
both  England  and  America  are  authority  for  the  doctrine  that  in 
computing  the  statutory  period  for  the  limitation  of  actions  the  day 
of  the  accrual  of  the  action  is  to  be  included,*^  the  later  cases  have 
generally  departed  from  this  view  and  It  now  seems  to  be  well  set- 
tled that  the  day  of  the  accrual  of  the  action  i^  not  to  be  counted 
in  computing  the  Jimitation  against  the  action.**  The  rule  applies 
m  actions  ex  delicto  as  well  as  in  actions  ex  contractu,**  and  is  in 
force  in  some  jurisdictions  by  virtue  of  statutes.*'  So  in  comput- 
ing the  time  that  a  note  payable  at  a  future  day  has  to  run,  the  day  of 
the  date  is  excluded,  for  the  purpose  of  determining  the  time  when 
the  statute  of  limitations  attaches,**  and  the  rule  is  the  same  where 
the.  note  is  payable  at  a  bank,  so  that  an  action  might  be  brought 
upon  it  after  business  hours  on  the  day  of  maturity.**  But  the 
period  of  limitation  of  an  action  which  accrues  at  a  person's  major- 
ity begins  to  run  the  day  before  his  twenty-first  birthday.  That  day 
is  to  be  included  in  the  computation  of  the  time,  and  therefore  a 
period  limited  by  years  will  expire  on  the  second  day  before  his 
birthday  anniversary.*® 

120.  Computing  Time  from  an  Act  or  Event. — In  some  cases  a  dis- 
tinction has  been  made  between  computations  from  a  day  or  date 
and  computations  from  an  act  done  or  from  an  event,*  it  being  held 
that,  when  the  computation  is  to  be  from  an  act  done,  the  day  in 
which  the  act  is  done  must  be  included,  and  hence,  since  there  is  no 
fraction  of  a  day,  the  act  relates  to  the  first  moment  of  the  day  in 
which  it  was  done.  But  when  the  computation  is  to  be  from  the  day 
itself,  and  not  from  the  act  done,  then  the  day  in  which  the  act  was 

note;  Edmundson  v.  Wragg,  104  Pa.  16.  Kelly  v.  Independent  Pub.  Co., 

St.  600,  49  Am.  Rep.  690 ;   Ross  v.  45  Mont.  127,  122  Pac.  735,  Ann.  Cas. 

Morrow,  85  Tex.  172,  19  S.  W.  1090,  1913D  1063  and  note,  38  L.R.A.(N.S.) 

16  L.R.A.  642  and  note.  1160.                      • 

Notes :  2  L.R.A.  831 ;  11  L.R. A.  701.  17.  Note :  12  Ann.  Cas.  59. 

13.  Kelly  v.  Independent  Pub.  Co.,  18.  Blackman  v.  Nearing,  43  Conn. 
45  Mont.  127,  122  Pac.  735,  Ann.  Cas.  56,  21  Am.  Rep.  634;  Beeman  v.  Cook, 
1913D  1063,  38  L.R.A.(N.S.)  1160  and  48  Vt.  201,  21  Am.  Rep.  123. 

note.  19.  Blackman  v.  Nearing,  43  Conn. 

14.  Note:  12  Ann.  Cas.  58.  56,  21  Am.  Rep.  634. 

16.  Blackman  v.  Nearing,  43  Conn.       20.  Ross  v.  Morrow,  85  Tex.  172, 19 
66,  21  Am.  Rep.  634 ;  Nebola  v.  Min-   S.  W.  1090,  16  L.R.A.  542  and  note, 
nesota  Iron  Co.,  102  Minn.  89,  112  N.       1.  Seward    v.    Hayden,    160    Mass. 
W.  880,  12  Ann.  Cas.  56  and  note;   168,  22  N.  E.  629,  15  A.  S.  B.  183,  5 
Beeman  v.  Cook,  48  Vt.  201,  21  Am.  L.R.A.  844. 
Rep.  123. 

Notes :  49  L.R. A.  212 ;  12  Ann.  Cas. 
59. 
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done  mu^t  be  excluded.*  However,  this  distinction  is  said  not  to  rest 
upon  a  sound  principle,  and  to  be  no  longer  recognized  in  most 
jurisdictions.'  As  a  general  rule,  in  computing  time  under  statutes 
and  contracts  the  law  disregards  fractions  of  a  day,  unless  on  account 
of  the  subject  matter,  or  for  other  important  reasons,  justice  requires 
that  they  should  be  regarded.  This  rule  is  now  generally  held  appli- 
cable to  computations  under  the  statute  of  limitations.  In  reckon- 
ing from  a  day  or  a  date,  (he  rule  generally  adopted  excludes  the 
day  from  which  tli^e  reckoning  runs;  And  the  tendency  of  modem 
deciaions  is  very  strongly  towards  the  adoption. of  a  general  rule 
which  excludes  the  day  as  the  terminus  a  quo  whether  the  computa- 
tion is  from  a  day  or  date  or  from  an  act  done  or  from  an  event. 
But  this  rule  is  not  inflexible;  and  in  the  interpretation  of  a  statute 
or  contract,  it  yields  to  a  manifest  purpose  or  intention  in  conflict 
with  it.  In  ordinary  cases  there  is  no  reason  why  it  should  not  be 
held  applicable  to  the  statute  of  limitations,  as  well  as  to  other  ^t- 
utes.^  The  theory  of  excluding  the  day  is  by  treating  it  as  a  sort 
of  indivisible  point  of  time  only  and  regarding  any  act  done  in 
the  compass  of  it  as  no  more  referable  to  any  one  than  to  any 
other  portion  of  it.  The  act  and  the  day  are  considered  as  coexten- 
sive, with  the  result  that  the  act  cannot  properly  be  said  to  be  passed 
until  the  day  is  passed,  and  therefore  the  day  should  be  excluded.* 
Another  conservative  principle  which  should  j^ect  the  determination 
of  the  question  is  that  the  computation  of  time  should  be  so  made 
as  to  protect  a  right  and  prevent  a  forfeiture,  if  this  can  be  done 
without  violating  a  clear  intention  or  a  positive  provision.*  So  in 
the  case  of  a  judgment  the  question  whether  the  day  when  it  was 

2.  Geneva  Cooperage  Co.  v.  Brown,  overruled  in  Chiles  v.  Smith,  13  B. 
124  Ky.  16,  98  S.  W.  279,  124  A.  S.  Mon.  (Ky.)  460;  Bemis  v.  Leonard, 
R.  388  and  note;  Warren  v.  Slade,  23  118  Mass.  502,  19  Am.  Rep.  470;  Sew- 
Mich.  1,  9  Am.  Rep.  70;  McCulloch  v.  ard  v.  Hayden,  150  Mass.  158,  22  N. 
Hopper,  47  N.  J.  L.  189,  54  Am.  Rep.  £.  629,  15  A.  S.  E.  183,  5  L.R.A.  844 
146.  and  note;  Kelly  ▼•  Independent  Pub. 

3.  Seward  v.  Hayden,  150  Mass.  Co.,  45  Mont.  127,  122  Pac.  735,  Ann. 
158,  22  N.  E.  629,  15  A.  S.  R.  183,  5  Cas.  1913D  1063,  38  L.R.A.(N.S.) 
L.R.A.  844;  Warren  v.  Slade,  23  Mich.  1160  and  note;  McCulloch  v.  Hopi>er, 
1,  9  Am.  Rep.  70 ;  McCulloch  v.  Hop-  47  N.  J.  L.  189,  54  Am.  Rep.  146  and 
per,  47  N.  J.  L.  189,  54  Am.  Rep.  146  note;  Menges  v.  Frick,  73  Pa.  St  137, 
and  note.  13  Am.  Rep.  731  and  note;  Edmund- 
Note  :  11  L.R.A.  70L  son  ▼.  Wragg,  104  Pa.  St  500,  49  Am. 

4.  Owen  v.  Slatter,  26  Ala.  547,  62  Rep.  590. 

A.m.   Dec.   745   and  note;    Weeks  v.  Notes:  2  L.R.A.  831;  49  L.R.A.  212; 

Hull,  19  Conn.  376,  50  Am.  Dec.  249  12  Ann.  Cas.  60. 

and  note;   Blackman  ▼.  Nearing,  43  5.  Warren  v.  Slade,  23  Mich.  1,  9 

Conn.  56,  21  Am.  Rep.  634;  Tencher  Am.  Rep.  70. 

V.  Hiatt,  23  la.  527,  92  Am.  Dec.  440  6.  Weeks  v.  Hull,  19  Conn.  376,  50 

and  note;  Smith  v.  Cassitv,  9  B.  Mon.  Am.  Dec.  249. 

(Ky.)  192,  48  Am.  Dec.  420  and  note,  Note:  11  L.R.A.  70L 
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entered  is  to  be  included  has  been  the  subject  of  considerable  dis- 
cussion in  the  courts  and  productive  of  discordant  conclusions.^  In 
this  connection,  however,  the  day  of  entry  has  been  excluded  under 
a  statute  providing  that  every  action  on  a  judgment  shall  be  brought 
within  ten  years  next  after  the  judgment  was  entered,  and  not  after- 
ward.^ Similarly  in  computing  the  limitation  period  for  bringing 
an  action  for  libel,  the  day  of  publication  is  excluded,  where  the 
statute  provides  that  the  time  within  which  an  act  provided  by  law 
is  to  be  done  is  computed  by  excluding  the  first  day.*  And  in  com- 
puting the  period,  where  an  action  has  been  brought  to  recover  dam- 
ages for  the  death  of  a  person,  the  day  a  quo  has.  been  excluded.^^ 
But  in  another  jurisdiction,  under  a  statute  providing  that  an  action 
for  personal  injury  shall  be  commenced  within  a  certain  time  after 
the  accrual  of  the  cause  of  action,  in  computing  the  time  within 
which  the  action  must  be  commenced,  the  day  of  the  injury  was 
included.  Here  the  computation  was  made  upon  the  doctrine  of 
being  from  an  act  done,  namely,  the  injury  to  the  person,  and  con- 
sequently the  day  on  which  the  injury  was  done  was  included.  It 
was  also  held  in  this  case  that  where  the  last  day  of  that  period  falls 
on  Sunday,  that  day  is  included,  and  the  time  within  which  the 
action  may  be  brought  cannot  be  extended  to  the  following  day.** 
And  in  computing  the  time  within  which  an  execution  may  issue, 
it  has  been  held  that  the  first  day  should  be  counted,  unless  there 
is  a  statute  prescribing  otherwise.^* 

121.  Conditions  Precedent  to  Accrual  of  Right. — ^Where  some  con- 
dition precedent  to  the  right  of  action  exists,  whether  it  be  a  demand 
and  refusal  or  some  other  act  or  contingency,  the  cause  of  action 
does  not  accrue,  nor  the  statute  begin  to  run,  until  that  condition 
is  performed.^*  Thus  if  a  debt  is  not  absolutely  or  presently  due, 
but  either  the  obligation  to  pay  or  the  time  of  payment  is  contin- 

7.  Warren  v.  Blade,  23  Mich.  1,  9  N.  Y.  54,  57  N.  E.  168,  79  A.  S.  R. 
Am.  Rep.  70.  565. 

8.  Warren  v.  Blade,  23  Mich.  1,  9  13.  Henley  v.  Myers,  76  Kan.  723, 
Am.  Rep.  70.  03   Pac    168,   173,   17   L.R.A.(N.S.) 

9.  Kelly  v.  Independent  Pub.  Co.,  779;  Cromwell  v.  Norton,  193  Mass. 
46  Mont.  127,  122  Pac.  735,  Ann.  Cas.  291,  79  N.  E.  433,  118  A.  S.  R. 
1913D  1063,  38  L.R.A.(N.S.)  1160  499;  Swearingen  v.  Sewickley  Dairy 
and  note.  Co.,  198  Pa.  St.  68,  47  Atl.  941,  53 

10.  Rady  v.  New  Orleans  Fire  Ins.  L.R.A.  471;  Cook  v.  Carpenter,  212 
Patrol,  126  La.  273,  52  So.  491,  139  Pa.  St.  165,  61  AtL  799,  108  A.  S.  R. 
A.  S.  R.  511.  854,  4  Ann.   Cas.   723   and  note,   1 

11.  Geneva  Cooperage  Co.  v.  Brown,  L.R.A.(N.S.)  900  and  noie;  Ott  v. 
124  Ky.  16,  98  S.  W.  279,  124  A.  S.  Boring,  131  Wis.  472,  110  N.  W.  824, 
R.  388  and  note.  Compare  Edmund-  111  N.  W.  833,  11  Ann.  Cas.  857. 
son  V.  Wragg,  104  Pa.  St.  500,  49  Am.  See  infra,  par.  122,  as  to  demand  of 
Rep.  590.  performance  in  case  of  a  contract. 

12.  Aultman,  etc.,  Co  v.  Byme,  163 
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gent  on  the  perfonnance  of  some  act,  the  happening  of  some  event 
or  the  lapse  of  a  specified  period  of  time,  then  the  happening  of 
the  event  is  a  condition  precedent  to  the  present  obligation*  to  pay, 
and  the  debtor  is  not  in  default  nor  the  creditor  entitled  to  call 
for  performance  until  the  condition  is  fulfilled  and  the  statute  cannot 
begin  to  run  until  that  time.**  But  when  some  preliminary  action 
is  an  essential  prerequisite  to  the  bringing  of  a  suit,  and  puch  action 
rests  with  the  claimant,  he  cannot  defeat  the  operation  of  the  statute 
of  limitations  by  a  failure  to  act  or  by  long  and  unnecessary  delay  in 
taking  the  antecedent  step.^*  It  is  not  the  policy  of  the  law  to  per- 
mit a  party  against  whom  the  statute  runs  to  defeat  its  operation 
by  neglecting  to  do  an  act  which  devolves  upon  him  in  order  to 
perfect  his  remedy  against  another.  If  this  were  so,  a  party  would 
have  it  in  his  own  power  to  defeat  the  purpose  of  the  statute  in  all 
cases  of  this  character.**  If,  however,  a  liability  exists  which  is  not 
absolute,  and  there  is  no  way  by  which  it  can  be  determined  whether 
it  will  ever  assume  that  character,  it  is  held  to  be  contingent  and 
not  affected  by  the  statutes  of  nonclaim  regarding  the  filing  of  claims 
against  the  estates  of  deceased  persons.^' 

122.  Necessity  of  Demand. — ^Although  the  rule  varies  in  differeni 
jurisdictions  as  to  when  the  statute  begins  to  run  in  the  case  of  an 
obligation  payable  on  demand,*®  the  general  rule  seems  to  be  that 
where  by  the  contract  of  the  parties,  express  or  implied,  the  money 
or  debt  which  is  the  subject  matter  thereof  is  payable  only  upon 
demand  in  fact,  the  statute  of  limitations  does  not  begin  to  run  until 
an  actual  demand  for  the  payment  is  made.**    And  it  is  necessary 

14.  Cook  V.  Carpenter,  212  Pa.  St.  County  v.  Prescott,  19  Wa^h.  418,  53 
165,  61  Atl.  799,  108  A.  S.  R.  854,  4  Pac.  661,  67  A.  S.  R.  733  and  note; 
Ann.  Cas.  723  and  note,  1  L.R.A.  Bennett  v.  Thome,  36  Wash.  263,  78 
(N.S.)  900  and  note.  Pac.  936,  68  L.R.A.  113;   Brooks  v. 

15.  Barnes  v.  Glide,  117  Cal.  1,  48  Trustee  Co.,  76  Wash.  589,  136  Pac. 
Pac.  804,  59  A.  S.  R.  153  and  note;  1152,  50  L.R.A.(N.S.)  594. 
Reizenstein  v.  Marquardt,  75  la.  294,  Notes:  72  Anu  Dec  773;  67  A.  S. 
39  N.  W.  294,  9  A.  S.  R.  477  and  note,  R.  739. 

1  L.R.A.  318;  Colhnan  v.  United  16.  Barnes  v.  Glide,  117  Cal.  1,  48 
States  Equitable  Life  Assur.  Soc,  133  Pac.  804,  59  A.  S.  R.  153  and  note; 
la.  177,  110  N.  W.  444,  8  L.R.A.  Brooks  v.  Trustee  Co.,  76  Wash.  589, 
(N.S.)  1019;  Atchison,  etc.,  R.  Co.  v.  136  Pac.  1152,  50  L.R.A.(N.S.)  594. 
Burlingame  Tp.,  36  Kan.  628,  14  Pac.  17.  South  Milwaukee  Co.  v.  Mur- 
271,  59  Am.  Rep.  578;  Kulp  v.  Kulp,  phv,  112  Wis.  614,  88  N.  W.  583,  68 

51  Kan.  341,  32  Pac.  1118,  21  L.R.A.  L.R.A.  82  and  note. 

550 ;  West  v.  Topeka  Sav.  Bank,  66  18.  Note :  136  A.  S.  R.  489. 

Kan.  524,  72  Pac.  252,  97  A.  S.  R.  385,  19.  Long  v.  Straus,  107  Ind.  94,  5 

63  L.R.A.  137 ;  Winchester,  etc.,  Turn-  N.  E.  123,  7  N.  E.  763,  57  Am.  Rep. 

pike  Co.  V.  Wickliffe,  100  Ky.  531,  38  87    and    note;    Reizenstein    v.    Mar- 

S.  W.  866,  66  A.  S.  R.  356;  Palmer  quardt,  75  la.  294,  39  N.  W.  506,  9 

V.  Palmer,  36  Mich.  487,  24  Am.  Rep.  A.  S.  R.  477,  1  L.R.A.  318  and  note; 

605;  Oleson  v.  Wilson,  20  Mont.  544,  Wurth  v.  Paducah,  116  Ky.  403,  76 

52  Pac.  372,  63  A.  S.  R.  639;  Spokane  S.  W.  143,  105  A.  S.  R.  225  and  note; 
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in  these  cases  that  it  should  be  made  within  a  reasonable  time,** 
which,  although  not  settled  by  any  precise  rule  and  dependent  to 
some  extent  on  circumstancee,*  is  ordinarily  regarded  as  the  period 
designated  by  the  statute,*  after  which  period  demand  may  be  pre- 
sumed.' But  where  no  time  is  set  for  the  payment  of  a  debt  it 
has  been  held  to  be  payable  on  demand  and  the  statute  of  limitations 
begins  to  run  against  it  immediately,  and  a  demand  is  not  necessary 
to  secure  that  result.*  So  when  money  is  lent,  and  there  is  no 
agreement  as  to  the  time  of  repayment,  the  amount  lent  is  in  law 
due  immediately  and  the  statute  of  limitations  begins  to  run  at  once 
in  favor  of  the  borrower,'  as  is  also  the  case  where  it  is  payable  on 
demand.*  And  the  samd  view  has  been  taken  where  money  is  loaned 
"to  be  paid  when  called  for."  '    But  where  by  the  terms  of  the  loan 

Rhind  v.  Hyndman,  54  Md.  527,  39  A.  S.  R.  403  and  note;  Oleson  v.  Wil- 
Am.  Rep.  402;  Fallon  v.  Fallon,  110  son,  20  Mont.  544,  52  Pac.  372,  63  A. 
Minn.  213, 124  N.  W.  994, 136  A.  S.  R.  S.  R.  639 ;  Pittsburgh,  etc.,  R.  Co.  v. 
464  and  note,  32  L.R.A.(N.S.)  486  and  Byers,  32  Pa.  St.  22,  72  Am.  Dec.  770 
note;  Oleson  v.  Wilson,  20  Mont.  544,  and  note. 
52  Pac.  372,  63  A.  S.  R.  639  and  note;  Note:  67  A.  S.  R.  739. 
Pittsburgh,  etc.,  R.  Co.  v,  Byers,  32  1.  Pittsburgh,  etc.,  R.  Co.  v.  Byers, 
Pa.  St.  22,  72  Am.  Dec.  770  and  note;  32  Pa.  St.  22,  72  Am.  Dec.  770  and 
Swearingen   v.   Sewickley   Dairy   Co.,  note. 

198  Pa.  St.  68,  47  Atl.  941,  53  L.R.A.  2.  Reizenstein  v.  Marquardt,  75  la. 
471 ;  Cook  v.  Carpenter,  212  Pa.  St.  294;  39  N.  W.  506,  9  A.  S.  R.  477  and 
165,  61  Atl.  799,  108  A.  S.  R.  854,  4  note,  1  L.R.A.  318 ;  Kraft  v.  Thomas, 
Ann.  Cas.  723  and  note,  1  L.R.A.  123  Ind.  513,  24  N.  E.  346,  18  A.  S. 
(N.S.)  900  and  note;  Wright  v.  Ham-  R.  345  and  note;  West  v.  Topeka  Sav. 
ilton,  2  Bailey  L.  (S.  C.)  51,  21  Am.  Bank,  66  Kan.  524,  72  Pac.  252,  97  A. 
Dec.  513;  Sherrod  v.  Woodard,  15  N.  S.  R.  385,  63  L.R.A.  137;  Palmer  v. 
C.  360,  25  Am.  Dec.  714;  Collard  v.  Palmer,  36  Mich.  487,  24  Am.  Rep. 
Tuttle,  4  Vt.  491,  24  Am.  Dec.  627;  Ott  605;  Fallon  v.  Fallon,  110  Minn.  213, 
V.  Boring,  131  Wis.  472,  110  N.  W.  124  N.  W.  994,  136  A.  S.  R.  464  and 
824,  111  N.  W.  833,  11  Ann.  Cas.  857.  note,  32  L.R.A. (N.S.)  486;  Landis  v. 
Compare  Sturdivant  v.  McCorley,  83  Saxton,  105  Mo.  486,  16  S.  W.  912,  24 
Ark.  278,  103  S.  W.  732,  11  L.R.A.  A.  S.  R.  403  and  note;  Oleson  v.  Wil- 
(N.S.)  825.  son,  20  Mont.  544,  52  Pac.  372,  63  A. 

Notes:  28  Am.  Dec.  468;  136  A.  S.  S.  R.  639;  Pittsburgh,  etc.,  R.  Co.  v. 
R.  488.  Byers,  32  Pa.  St.  22,  72  Am.  Dec.  770 

But  see  infra,  par.  136,  as  to  paper  and  note, 
pavable.on  demand.  3.  Hamilton  v.  Hamilton,  18  Pa.  St. 

20.  Kraft  v.  Thomas,  123  Ind.  513,  20,  55  Am.  Dec.  585  and  note ;  Collard 
24  N.  E.  346,  18  A.  S.  R.  345  and  note;  v.  Tuttle,  4  Vt.  491,  24  Am.  Dec.  627. 
Atchison,  etc.,  R.  Co.  v.  Burlingame  4.  Sturdivant  v.  McCorley,  83  Ark. 
Tp.,  36  Kan.  628,  14  Pac.  271,  59  Am.  278,  103  S.  W.  732,  11  L.R.A.(N.S.) 
Rep.  578 ;  West  v.  Topeka  Sav.  Bank,  825. 

66  Kan.  524,  72  Pac.  252,  97  A.  S.  R.       5.  Teasley  v.  Bradley,  110  Ga.  497, 
385,  63  L.R.A.  137;  Palmer  v.  Palmer,   35  S.  E.  782,  78  A.  S.  R.  113  and  note. 
36  Mich.  487,  24  Am.  Rep.  605;  Fall-       Note:  136  A.  S.  R.  473. 
on  V.  Fallon,  110  Minn.  213,  124  N.       6.  Note:  1  L.R.A.  319. 
W.  994,  136  A.  S.  R.  464  and  note,  32       7.  Ware  v.  Hewey,  57  Me.  391,  99 
L.R.A.(N.S.)  486  and  note;  Landis  v.   Am.  Dec.  780  and  note. 
Saxton,  105  Mo.  486,  16  S.  W.  912,  24 
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the  money  is  repayable  only  on  demand,  the  makmg  of  a  demand  is 
necessary.^  And  where  the  parties  contemplated  a  delay  in  making 
the  demand  to  some  indefinite  time  in  the  future,  the  statutory  period 
for  bringing  the  action  has  been  held  not  to  be  controlling  as  to  the 
question  of  reasonable  time.*  And  where  the  performance  of  a  joint 
contract,  not  of  a  partnership,  nor  a  negotiable  instrument,  depends 
on  demand,  a  demand  on  one  of  the  contractors  is  sufficient  and 
the  cause  of  action  accrues  on  demand,  from  which  time  the  statute 
begins  to  run.*® 

.  123.  Equitable  Suits  Generally. — Where  a  vendee  is  in  possession 
of  land  under  an  executory  contract  it  has  been  held  that  the  statute 
does  not  run  against  his  right  to  enforce  .specific  performcmce,  so 
long  as  he  remains  in  possession  with  the  acquiescence  of  the  vendor. 
In  such  a  case  there  has  been  declared  to  be  a  trust  created  in  the 
nature  of  a  continuing  one,  the  conveyance  from  the  trustee  to  the 
cestui  que  trust  being  but  the  execution  of  the  trust,  both  parties 
having  the  same  title,  and  not  holding  adversely  so  long  as  the  rights 
of  neither  are  denied.**  As  a  defense  to  a  suit  brought  to  enforce 
a  contract  to  convey  land  bought  at  a  public  sale  or  to  pay  over 
the  amount  received  at  its  redemption,  it  has  been  held  that  the 
statute  does  not  begin  to  run  until  a  demand  though  after  a  great 
length  of  time  a  demand  may  be  presumed.^^  As  against  a  defend- 
ant in  ejectment  in  possessiod  of  land  excepted  out  of  a  sale  by 
the  sheriff  under  execution,  it  has  been  held  that  it  does  not  begin 
to  run  so  as  to  bar  his  right  to  the  relief  of  having  the  sheriff's  deed 
reformed  so  as  to  show  that  such  land  had  been  so  excepted  until 
the  suit  is  commenced.** 

124*  Mistake. — Where  a  mistake  in  paying  moneys  is  to  be  cor- 
rected by  a  court  of  equity,  it  is  held  that  the  statute  does  not  begin 
to  run  until  the  time  when  the  mistake  is  discovered,  or,  at  any 
rate,  until  the  time  when,  by  the  use  of  due  diligence,  it  ought  to 
)iave  been  discovered,**  much  the  same  rule  being  applied  as  in  the 
case  of  fraud.**  And  where  there  is  mutual  and  innocent  mistake 
on  the  part  of  both  vendor  and  vendee,  as  to  the  quantity  of  land 

8.  Note:  136  A.  S.  R.  473.  13.  Bartlett  ▼•  Jndd,  21  N.  Y.  200, 

9.  Fallon  v.  Fallon,  110  Minn.  213,  78  Am.  Dec.  13L 

124  N.  W.  994,  136  A.  S.  R.  464  and  14,  Gtould   v.   Emcraon,   160   Mass. 

note,  32  L.R;A.(N.S.)  486  and  note.  438,  35  N.  E.  1065,  39  A.  S.  R.  501  and 

10.  Tihind  v.  Hyndman,  54  Md.  527,  note;  Smith  v.  Fry,  24  Tex.  345,  76 
39  Am.  Kep.  402.  Am.  Dec.  109  and  note. 

11.  Lovo  V.  Watkins,  40  Cal.  547,  6  15.  Smith  v.  Fry,  24  Tex.  345,  76 
Am.  Kep.  624.    See  also  Specific  Per-  Am.  Dec.  109. 

foumancte;   Vendor  and  Purchaser.       Note:  11  L.R.A.(N.S.)  1196. 

12.  Collard  v.  Tuttle,  4  Vt.  491,  24  See  infra,  par.  213  et  seq.,  as  to 
Am.  Dec.  627.    See  also  Reformation  fraud. 

OF    IXSTRI'MENTS. 
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named  in  a  deed,  it  has  been  held  that  the  statute  begins  to  run 
against  the  vendee  from  the  discovery  of  the  mistake,  and  not  from 
the  date  of  the  deed.^*  Where,  however,  an  action  is  instituted  in  a 
court  of  law,  when  money  is  paid  by  mutual  mistake,  in  the  absence 
of  any  fraudulent  concealment,  it  has  been  held  that  the  statute 
begins  to  run  from  the  time  of  payment,  unless  it  expressly  provides 
to  the  contrary.*'  So  it  was  held  to  attach  at  the  date  of  payment, 
against  the  right  to  recover  back  money  paid  for  lands  at  a  tax  sale, 
which  was  void  because  resulting  from  a  double  assessment,  in  the 
absence  of  fraud  or  concealment.*®  And  where  an  administrator 
made  a  voluntary  payment  out  of  his  trust  funds  to  a  person  entitled 
to  a  payment  as  distributee,  and  by  mistake  paid  more  than  such 
person's  share,  the  statute  was  held  to  commence  to  run  from  the 
time  of  such  payment.**  But  where  a  statute  provides  that  actions 
for  redress  on  the  ground  of  mistake  shall  not  be  deemed  to  accrue 
until  the  mistake  is  discovered,  it  has  been  decided  that  the  statute 
begins  to  run  against  the  right  to  recover  money  paid  a  second  time 
through  mistake  from  the  time  when  the  mistake  should  in  the 
exercise  of  reasonable  diligence  have  been  discovered.*^ 

Contracts  in  Oeneral 

125.  General  Rules. — The  general  rule  is  that  a  right  of  action 
does  not  accrue  upon  a  contract  until  it  is  executed,  or  payment  there- 
under becomes  due  by  its  terms,  and  the  statute  of  limitations  does 
not  commence  to  run  until  that  event  happens.  The  right  to  bring 
an  action  previous  thereto  is  exceptional,  and  is  only  permitted  in 
cases  of  a  breach  of  a  contract  by  one  of  the  parties  which  permits 
the  aggrieved  party  at  his  option  to  maintain  an  action  for  such 
breach,  and  recover  the  damages  he  has  suffered  on  account  thereof.* 
In  the  latter  case,  a  cause  of  action  on  a  contract  accrues  when  the 
contract  is  violated,  and  in  the  absence  of  any  controlling  provision 
in.  the  statute,  the  period  of  limitation  commences  to  run  from  that 
date.*    The  rule  that  a  cause  of  action  arises  once  for  all  upon  the 

16.  Emerson   v.    Navarro,    31    Tex.  N.  W.  184,  11  L.R.A.(N.S.)  1191  and 
334,  98  Am.  Dec.  634  and  note.  note. 

17.  Montgomerv's    Appeal,    92    Pa.  1.  Ga  Nun  v.  Palmer,  202  N.  Y.  483, 
St.  202,  37  Am.  Rep.  670;  Clapp  v.  96  N.  E.  99,  36  L.R.A.(N.S.)  922. 
Pinegrove  Tp.,  138  Pa.  St.  35,  20  Atl.  2.  Wilcox  v.  Plummer,  4  Pet.  172,  7 
836,  12  L.R.A.  618;  Smith  v.  Fly,  24  U.  S.  (L.  ed.)  821;  Aachen,  etc.,  Fire 
Tex.  345,  76  Am.  Dec.  109.  Ins.  Co.  v.  Morton,  156  Fed.  654,  84  C. 

Note:  11  LJR.A.(N.S.)  .1191.  C.  A.  366,  13  Ann.  Cas.  692  and  note, 

18.  Clapp  V.  Pinegrove  Tp.,  138  Pa.  15  L.R.A.(N.S.)  156  and  note;  Lattin 
St.  35,  20  Atl.  830,  12  L.R.A.  618.  v.  Gillette,  95  Cal.  317,  30  Pac.  545, 

19.  Montgomery's   Api)eal,    92    Pa.  29  A.  S.  R.  115;  Atlanta,  etc.,  R,  Co.  v. 
St.  202,  37  Am.  Rep.  670.  McKinney,  124  Ga.  929,  53  S.  R.  701, 

20.  West  V.  Fry,  134  la.  675,  112  110  A.  S.  R.  215,  6  L.R.A.(N.S.)  436; 
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first  default  is,  however,  not  universal;  for,  in  eases  where  a  man 
undertakes  to  do  an  act  upon  a  future  day,  and  before  the  day 
arrives  disables  himself  from  performing  the  act,  or  positively  and 
absolutely  refuses  to  be  bound  by  or  perform  his  contract,  and,  so 
to  speak,  decl^ures  oflf  the  bargain  himself,  and  absolves  the  opposite 
party,  it  is  in  the  option  of  such  party  at  his  election  to  treat  that 
conduct  as  of  itself  a  violation  and  breach  of  the  contract,  or  to 
insist  upon  holding  the  repudiating  party  liable,  and  sue  him  for 
nonperformance  when  the  day  arrives.^  Thus  under  a  contract  to 
care  for  a  person  for  life  for  a  stated  sum  the  contractor  is  not  bound 
upon  the  promisor's  leaving  his  care,  under  circumstances  amounting 
to  a  breach  of  the  contract,  to  sue  for  the  whole  amount  at  once, 
but  he  may  wait  until  the  death  of  the  promisor,  so  that  the  statute 
of  limitations  will  not  begin  to  run  until  that  time;*  But  it  is  held 
that  in  cases  of  breach  of  contract  the  statute  of  limitations  begins 
to  run  against  the  right  of  the  person  damaged  to  recover,  from  the 
time  of  the  breach,  and  not  from  the  time  actual  damages  are  sus- 
tained in  consequence  thereof,*  it  being  declared  that  it  is  not  mate- 
rial that  the  injury  from  the  breach  is  not  suffered  until  afterward, 
the  commencement  of  the  limitation  being  contemporaneous  with 
the  origin  of  the  cause  of  action.®  The  gist  of  the  action  is  the  breach, 
not  the  consequential  damages  wliich  subsequently  accrued;  they 
are  not  the  result  of  a  new  or  continuous  breach,  but  relate  back  to 
the  original  one  which  gave  the  ri2:ht  of  action  and  without  which 
they  could  not  exist.  Nominal  damages  at  least  can  be  recovered 
immediately  upon  the  happening  of  the  breach,  and  the  statute  of 
limitations  then  begins  to  run.'  Thus  it  has  been  held  that  if  one 
delivers  goods  which  are  not  what  he  undertakes  to  sell,  and  the 
purchaser  uses  them  and  suffers  damage,  or  resells  them  under  his 
mistake  and  is  obliged  to  pay  damages,  his  claim  against  the  first 
seller  must  in  either  case  be  enforced  within  the  designated  time 
from  the  first  sale,  as  in  such  a  case  the  cause  of  action  then  accrues.^ 

Atchison,    etc.,    R.    Co.    v.    Atchison  96  N.  E.  99,  36  L.R.A.(N.S.)  922  and 

Grain  Co.,  68  Kan.  585,  75  Pac.  1051,  note. 

1  Ann.  Cas.  639;  Funk  v.  Smith,  66  5.  Aachen,    etc.,    Fire    Ins.    Co.   v. 

Pa.  St.  27,  5  Am.  R^p.  326;  Woodland  Morton,  156  Fed.  654,  84  C.  C.  A.  366, 

Oil  Co.  V.  Bvers,  223  Pa.  St.  241,  72  13  Ann.  Cas.  692, 15  L.B.A.(N.S.)  156 

At  I.  518,  132  A.  S.  R.  737  and  note;  and  note;  Woodland  Oil  Co.  v.  Bvers, 

Ott  V.  Hood,  152  Wis.  97,  139  N.  W.  223  Pa.  St.  241,  72  Atl.  518,  132  A. 

762,  Ann.  Cas.  1914C  636,  44  L.R.A.  S.  R.  737. 

(N.S.)  524.  Note:  126  A.  S.  R.  944. 

Notes:  126  A.  S.  R.  944;  13  Ann.  6.  Woodland  Oil  Co.  v.  Byers,  223 

Cas.  696.  Pa.  St.  241,  .72  Atl.  518,  132  A.  S.  R. 

3.  Wilkinson  v.  Verity,  L.  R.  6  C.  737. 

P.  206,  40  L.  J.  C.  PI.  141,  24  L.  T.  N.  7.  Note:  126  A.  S.  R.  944. 

S.  32,  19  W.  R.  604,  16  Eng.  Rul.  Cas.  8.  Woodland  Oil  Co.  v.  Byers,  223 

208  and  note.  Pa.  St.  241,  72  Atl.  518,  132  A.  S.  R, 

4.  Ga  Nun  v.  Palmer,  202  N.  Y.  483,  737. 
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Demand  may,  as  has  been  stated  elsewhere,*  also  be  a  condition 
precedent  to  the  accrual  of  a  right  of  action  and  may  in  some 
instances  be  necessary  in  the  case  of  contracts.*®  Thus  if  a  demand 
of  performance  is  essential  under  a  contract  to  recover  property, 
the  statute  will  not  run  until  demand  and  refusal  to  perform.  And 
"the  fact  that  the  grantee  sells  part  of  the  property,  accounting  to 
the  grantor  for -the  proceeds,  is  not  a  repudiation  of  the  agreement, 
and  does  not  put  the  statute  of  limitations  in  niotion  against  an 
action  to  recover  the  value  of  the  remaining  property  on  the  grantee's 
refusing  to  convey  it  as  agreed,**  And  it  has  been  held  that  the 
statute  does  not  begin  to  run  against  a  right  to  recover  back  pre- 
miums paid  by  an  assignee  of  a  void  life  insurance  policy  until  the 
invalidity  of  the  contract  is  discovered,  and  further  obligation  thereon 
disavowed,  and  demand  made  for  a  return  of  the  premiums  paid.** 
126.  Application  of  Rules  in  Particalar  Cases. — The  doctrine  that 
the  statute  begins  to  rim  from  the  date  of  the  bresjch  of  a  contract 
has  been  applied  in  the  case  of  the  breach  of  a  promise  to  marry,*' 
and  of  a  breach  of  warranty  as  to  the  quality  of  goods  sold,  in  which 
case  it  is  held  that  the  statute  begins  to  run  from  the  date  of  sale.^^ 
And  the  statute  does  not  begin  to  run  against  a  breach  of  promise 
to  make  a  will  in  favor  of  a  certain  person  until  the  promisor's 
death,  because  until  then  no  right  of  action  could  accrue.**  So  as 
against  a  demand  which  a  debtor  agrees  to  pay  at  or  upon  his  death 
the  statute  cannot  commence  running  in  his  lifetime,  and  the  result 
is  the  same  if  the  dpmand  was  at  first  enforceable  at  once,  but  the 
parties  substitute  for  it  an  agreement  that  it  shall  be  paid  after  the 
death  of  the  debtor.**  Similarly  where  a  person  wrongfully  assigns 
a  policy  of  insurance,  in  violation  of  his  agreement  with  the  insurer, 
the  statute  begins  to  run  at  the  date  of  the  assignment  and  not  at 
the  time  when  judgment  is  recovered  by  the  assignee  against  the 
insurer.*'  In  the  case  of  a  contract  by  which  one  party  agrees  to 
convey,  without  fixing  any  time  therefor,  while  the  other  agrees  to 
pay  the  price  a  certain  time  after  final  judgment  in  his  favor  in  a 
certain  pending  suit,  a  right  of  action  for  the  purchase  money  accrues 

9.  See  supra,  par.  121,  as  to  condi-  Pa.  St.  241,  72  Atl.  518,  132  A.  S.  R. 
tions  precedent  to  accrual  of  right.         737  and  note. 

10.  Ott  V.  Boring,  131  Wis.  472,  110  15.  Manning  v.  Pippen,  86  Ala.  357, 
N.  W.  824,  111  N.  W.  833,  11  Ann.  6  So.  572,  11  A.  S.  R.  46;  Clendening 
Cas.  857.  v.  Wyatt,  54  Kan.  523,  38  Pao.  792,  33 

11.  Cromwell  v.  Norton,  193  Mass.  L.R.A.  278. 

291,  79  N.  E.  433,  118  A.  S.  R.  499.  16.  Davis   v.   Teachout,   126   Mich. 

12.  American  Mut.  Life  Ins.  Co.  v.  135,  85  N.  W.  475,  86  A.  S.  R.  531. 
Bertram,  163  Ind.  51,  70  N.  E.  258,  64  17.  Aachen,   etc.,   Fire  Ins.   Co.   v. 
L.R.A.  935.  Morton,  156  Fed.  654,  83  C.  C.  A.  366, 

13.  Withers  v.  Richardson,  5  T.  B.  13  Ann.  Cas.  692, 15  L.R.A.(N.S.)  156 
Mon.  (Ky.)  94,  17  Am.  Dec.  44.  and  note. 

14.  Woodland  Oil  Co.  v.  Byers,  223 
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when  such  time  has  expired,  although  no  conveyance  is  made.^^ 
And  it  has  been  held  ihat  an  action  for  breach  of  contract  to  pay, 
as  part  of  the  consideration  for  transfer  of  real  estate,  notes  of  the 
vendor  does  not  accrue  until  the  vendor  is  required  to  pay  them.^* 
Upon  the  theory  that  it  is  not  the  policy  of  the  law  to  permit  a 
party  to  toll  the  statute  of  limitations,'^  it  has  been  held  that  a 
right  of  action  on  an  agreement  by  the  seller  of  bonds  that,  should 
the  purchaser  desire  to  withdraw,  he  might  at  any  time  return  the 
bonds  and  receive  his  money,  with  interest,  accrues  at  the  date  of  the 
contract,  and  not  at  the  time  when  a  demand  for  the  return  of  the 
money  is  made.* 

127.  Promises  to  Pay  '*When  Able'*  and  the  Like. — Limitations 
will  not  commence  to  run  against  a  promise  to  pay  "when  able"  until 
the  debtor  is  able  to  pay,  especially  where  he  is  in  no  way  derelict  in 
his  efforts  to  acquire  the  means  to  do  so.*  And,  though  the  authori- 
ties do  not  seem  to  be  uniform,*  it  has  been  held  that  a  promise  to 
pay  "w^hen  convenient,"  "or  at  earliest  convenience,"  or  "earliest  pos- 
sible convenience,"  is  a  promise  to  pay  when  the  party  making  the 
ffromise  is  able  to  pay,  that  is,  has  the  means  of  doing  so;  and  that 
tlie  burden  of  proving  this  ability  to  pay  rests  on  the  person  seeking 
to  enforce  the  contract;  and  that  the  statute  begins  to  run  from,  and 
only  from,  the  time  when  the  ability  to  pay  has  come  into  existence.* 
But  where  in  an  action  on  a  promise  to  pay  "when  able,"  the  defendant 
relies  on  the  statute  of  limitations,  the  burden  is  said  to  be  on  him, 
in  order  to  establish  his  plea,  to  prove  the  ability  to  pay  the  debt,  as 
the  statute  is  an  affirmative  defense.*  In  this  connection  it  is  also 
decided  that  the  statute  begins  to  run  as  soon  bA  the  ability  to  pay 
becomes  a  fact,  whether  the  creditor  is  aware  of  it  or  not.*  And 
when  the  statute  commences  to  run  it  is  not  interrupted  by  the  fact 
that  at  some  subsequent  period  the  debtor  may  not  have  been  able 
to  pay,  it  being  said  that  the  ability  to  pay  may  come  and  go  but 
that  the  statute  runs  on  forever.' 

18.  Donovan  v.  Judson,  81  Cal.  334,  1  Pae.  433,  49  Am.  Hep.  344  and  note; 
22  Pac.  682,  6  L.R.A.  591.  Halladay  v.  Weeks,  127  Mich.  363,  86 

19.  Enos  V.  Anderson,  40  Colo.  395,  N.  W.  799,  89  A.  S.  R.  478;  Cuddihy 
93  Pac.  475, 15  L.R.A.(N.S.)  1087.  v.   Costigan,   [1897-1903]   Newfound- 

20.  See  supra,  par.  121,  as  to  condi-  land  L.  Rep.  567,  1  British  RuL  Cas. 
tions  precedent  to  accrual  of  right  of  HO  and  note. 

action.  Note:  27  L.R.A.(N.S.)  300. 

1.  Brooks  V.  Trustee  Co.,  76  Wash.  5.  Van  Buskirk  v.  Kuhns,  164  Cal. 
589,  136  Pac.  1152,  50  L.R.A.(N.S.)  472,  129  Pac.  587,  Ann.  Cas.  1914B 
594.  932   and  note,   44  L.R.A.(N.S.)    710 

2.  Van  Buskirk  v.  Kuhns,  164  Cal.  and  note. 

472,  129  Pac.  587,  Ann,  Cas.  1914B  6.  Note:  Ann.  Cas.  1914B  935. 

932  and  note,  44  L.R.A.(N.S.)  710.  7.  Cuddihy  v.  Costigan,  [1897-1903] 

3.  Note:  1  British  Rul.  Cas.  113.  Newfoundland  L,  Rep.  567,  1  British 

4.  Richardson  v.  Brieker,  7  Colo.  58,  Rul.  Cas.  110. 
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128.  Payment  Provided  Out  of  Particular  Fund. — ^Wliere  a  munici- 
pal or  quasi  municipal  corporation  issues  its  obligations,  such  as  bonds 
or  warrants  to  be  paid  out  of  a  particular  fund,  it  is  under  an  implied 
obligation  to  do  whatever  is  reasonable  and  fair  to  make  that  fund 
good.  Having  thus  voluntarily  assumed  the  obligations  of  a  trustee, 
it  cannot  set  up  the  statute  of  limitations  against  an  obligation,  which, 
as  such  trustee,  it  had  undertaken  and  failed  to  perform.^  To  accord 
recognition  to  the  contrary  view  would  place  it  in  the  power  of  such 
a  corporation  in  many  cases  to  avoid  all  payment  of  its  debts.^  Simi- 
larly the  statute  of  limitations  does  not  run  against  the  right  of  a 
withdrawing  stockholder  in  a  building  and  loan  association  to  compel 
payment  of  his  demand  imtil  a  fund  accrues  out  of  which,  in  accord- 
ance with  the  charter  and  by-laws  of  the  association,  his  claim  should 
be  paid,  for  until  that  event  accrues  he  haa  no  right  of  action.**  But 
a  failure  to  provide  a  special  fund  out  of  which  town  or  county  war- 
rants are  payable  does  not  prevent  the  running  of  the  statute  of  limita- 
tions if  the  town  officials  denied  the  validity  of  the  warrants  and 
refused  to  provide  the  fund  for  that  reason,  as  in  such  a  case  the 
holder  at  once  becomes  entitled  to  an  adjudication  in  some  form  of 
the  question  of  invalidity  thus  raised.**  And  the  rule  that  the  stat- 
ute of  limitations  does  not  begin  to  run  in  favor  of  a  municipal 
organization  on  its  outstanding  warrants  until  it  has  money  in  its 
treasury  to  redeem  them  does  not  apply  to  its  ordinary  bonded  indebt- 
edness, represented  by  negotiable  bonds  and  interest  coupons.** 

Torts 

129.  General  Principles. — ^While  it  is  generally  true  that  no  man 
has  a  right  of  action  against  a  wrongdoer  unless  he  is  personally 
injured,  yet  in  the  case  of  every  violation  of  the  rights  of  a  particular 
individual,  the  law  ordinarily  implies  damage,  for  which  a  right 

'    8.  Lincoln  County  v.  Luning,  133  U.  Wash.  689,  56  Pac.  394,  72  A.  8.  B. 

S.  529. 10  S.  Ct.  363,  33  U.  S.  (L.  ed.)  135  and  note. 

766;  Wamer  v.  New  Orleans,  167. U.  Note:  72  A.  S.  R.  137. 

S.  467, 17  S.  Ct.  892,  42  U.  S.  (L.  ed.)  9.  Robertson  v.  Blaine  County,  90 

239;  N«»w  Orleans  v.  Warner,  175  U.  Fed.  63,  61  U.  S.  App.  242,  32  C.  C. 

S.  120,  20  S.  Ct.  44,  44  U.  S.  (L.  ed.)  C.  A.  512,  47  L.R.A.  459. 

96;   Robertsom  v.  Blaine   County,  90  10.  Andrews     v.     Roanoke     Bldg. 

Fed.  63,  61  U.  S.  App.  242,  32  CO.  Ass'n,  etc.,  Co.,  98  Va.  445,  36  S.  E. 

A.   512,   47   L.R.A.   459;    Berkey   v.  531,  49  L.R.A.  659. 

Pueblo  County,  48  Colo.  104,  110  Pac.  11.  Howe  v.  Gunnison,  42  Colo.  540, 

197,    20    Ann.    Cas.    1109;    Davis    v.  95  Pac.  283,  126  A.   S.  R.   181,  15 

Simpson,  25  Nev,  123,  58  Pac.  146,  83  L.R.A.(N.S.)  1276. 

A.  S.  R.  570;  Barnes  v.  Turner,  14  12.  Schoenhoeft  v.  Kearny  County, 

Okla.  284,  78  Pac.  108,  2  Ann.  Cas.  76  Kan.  883,  92  Pac.  1097.  14  Ann. 

391  and  note,  10  L.R.A.(N.S.)  478  and  Cas.  100,  16  L.R.A.(N.S.)  803. 

note:    Potter   v.   New   Whatcom,    20 
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of  action  accrues  though  the  damage  be  but  nominal.^'  Therefore, 
as  a  general  rule,  where  an  injury,  though  slight,  is  sustained  in 
consequence  of  the  wrongful  or  negligent  act  of  another  and  the 
law  affords  a  remedy  therefor  the  statute  of  limitations  attaches  at 
once.  It  is  not  material  4;hat  all  the  damages  resulting  from  the 
act  should  have  been  sustained  at  that  time  and  the  running  of  the 
statute  is  not  postponed  by  the  fact  that  the  actual  or  substantial 
damages  do  not  occur  until  a  later  date.  The  act  itself  is  regarded 
as  the  ground  of  the  action  and  is  not  legally  severable  from  its 
consequences.  The  statute  then  begins  to  run,^*  and  not  from  the 
time  of  the  damage  or  discovery  of  the  injury.**  And  it  is  immaterial 
whether  the  conduct  out  of  which  the  cause  of  action  arises  is  the 
breach  of  an  implied  contract  or  the  affirmative  disregard  of  some 
positive  duty.**  In  either  case,  the  liability  arises  immediately  on 
the  breach  or  disregard  of  duty,  and  an  action  to  recover  the  damages, 
which  are  the  measure  of  such  liability,  may  be  immediately  main- 
tained.*' The  foregoing  general  rule  is,  however,  modified  in  case 
the  wrongful  act  is  continuous  or  repeated,  so  that  separate  and  suc- 
cessive actions  may  be  instituted  for  the  damages  as  they  accrue, 
and  as  to  such  actions  for  subsequently  accruing  damages  the  statute 
of  limitations  does  not  run  from  the  date  when  the  first  wrong  was 
suffered,  but  only  from  the  dates  of  the  accrual  of  such  damages.** 
And  where  the  original  wroilg  is  not  of  itself  actionable  without 

13.  Betts  V.  Norris,  21  Me.  314,  38  R.  339   (decided  under  a  code  provi- 

Am.  Dec.  264  and  note.  sion  that  prescription  "runs  from  Ihe 

14..  Aachen,  etc.,  Fire   Ins,   Co.   v.  day  the  damages  are  sustained"). 

Morton,  156  Fed.  654,  84  C.  C.  A.  366.  15.  Aachen,  etc.,   Fire  Ins.    Co.  v. 

13  Ann.  Cas.  692, 15  L.RA.(N.S.)  156  Morton,  156  Fed.  654,  84  C.  C.  A.  366. 

and  note;  Lattin  v.  Gillette,  95  Cal.  13  Ann.  Cas.  692, 15  L.R.'A.(N.S.)  156 

317,  30  Pac.  545,  29  A.  S.  R.  115  and  and  note;  Russell  v.  Polk  Count v  Ab- 

note;  Middlckamp  v.  Bessemer  Irrig:-  stract  Co.,  87  la.  233,  54  N.  W.  212,  43 

ating  Ditch  Co.,  46  Colo.  102,  103  Pac.  A.    S.    R.    381    and   note;    Kerns    v. 

280,  23  L.R.A.(N.S.)  "795  and  note;  Schoonmaker,  4  Ohio  331,  22  Am.  Dec. 

McConnel  v.  Kibbe,  33  111.  175,  85  Ahl  757;  Woodland  Oil  Co.  v.  Byers,  223 

Dec.  265;  Russell  v.  Polk  County  Ab-  Pa.  St.  241,  72  Atl.  518,  132  A.  S.  R. 

stract  Co.,  87  la.  233,  54  N.  W.  212,  43  737  and  note. 

A.    S.    R.    381   and   note;    Kerns   v.  16.  Aachen,  etc.,  Fire  Ins.   Co.   v. 

Schoonmaker,  4  Ohio  331,  22  Am.  Dec.  Morton,  156  Fed.  654,  84  C.  C.  A.  366, 

757;  Lewey  v.  H.  C.  Fucke  Coke  Co..  13  Ann.  Cas.  692, 15  L.R.A.(N.S.)  156 

166  Pa.  St.  536,  31  Atl.  261,  45  A..  S.  and  note ;  Lattin  v.  Gillette,  95  Cal. 

R.  684  and  note,  28  L.R.A.  283;  Wil-  317,  30  Pac.  545,  29  A.  S.  R.  115  and 

kinson  v.  Verity,  L.  R.  6  C.  P.  206,  40  note;  Middlekamp  v.  Bessemer  Irrig- 

L.  J.  C.  P.  141,  24  L.  T.  N.  S.  32,  19  ating  Ditch  Co.,  46  Colo.  102,  103  Pac 

W.  R.  604,  16  Eng.  Rul.  Cas.  206  and  280,  23  L.R.A.(N.S.)  795  and  note, 

note.  Note :  43  A.  S.  R.  388. 

Notes:  43  A.  S.  R.  388;  126  A.  S.  17.  Lattin  v.  Gillette,  95  Cal.  317, 

R.  952 ;  13  Ann.  Cas.  697.  30  Pac.  545,  29  A.  S.  R.  115. 

Compare  Jones  v.    Texas,   etc.,  R.  18.  Note:  126  A.  S.  R.  953. 
Co.,  125  La.  542,  51  So.  582,  136  A.  S. 
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special  damage,  an  action  therefor  is  not  for  the  wrongful  act  but 
solely  for  the  consequences,  and  it  has  been  held  that  the  statute 
does  not  attach  until  the  injury  ensues.**  In  this,  as  in  all  cases, 
the  statute  cannot  begin  to  run  until  a  right  of  action  exists  and 
such  a  right  does  not  exist  until  an  injury  has  occurred.*® 

130.  Negligence  Actions. — In  applying  these  general  principles  in 
negligence  actions  it  has  been  held  that  the  statute  as  to  actions  for 
personal  injuries  begins  to  run  at  the  time  the  injuries  are  sustained, 
although  their  result?  may  not  be  then  fully  developed.*  And  the 
doctrine  is  said  to  be  well  settled  that,  in  an  action  against  an  agent 
for  negligence  and  unskilfulness,  the  statute  of  limitations  commences 
to  run  from  the  time  the  negligent  or  unskilful  aet  was  committed, 
and  plaintiff's  ignorance  of  the  negligence  or  unskilfulness  cannot 
affect  the  bar  of  the  statute.*  Similarly  the  statute  begins  to  run, 
on  a  cause  of  action  against  an  abstracter  for  negligent  errors  and 
omissions  in  an  abstract,  from  the  time  the  abstract  is  furnished, 
rather  than  from  the  time  the  negligent  errors  and  omissions  are 
discovered  or  when  damages  result  therefrom.*  Again,  in  the  case 
of  an  action  against  a  physician  and  surgeon  for  damages  due  to 
malpractice  the  statute  of  limitations  ordinarily  begins  to  run  from 
the  time  of  the  act  of  negligence  or  unskilful  treatment,  and  not  from 
the  time  of  the  consequential  injury,*  though  there  is  authority  for 
the  doctrine  that  in  some  cases  the  statute  will  not  attach  until  the 
termination  of  the  relation  of  physician  and  patient.*^  And  it  has 
been  held  that  it  does  not  begin  to  run  against  an  action  on  a  lot 
owner's  liability  over  to  a  city  for  a  judgment  for  injuries  growing 
out  of  a  defective  sidewalk  until  the  city's  liability  is  fixed  by  law, 
or  by  admission  and  payment  on  its  part,  as  until  then  no  damage 
to  the  city  has  accrued  and  consequently  no  right  of  action  exists.® 
•  131.  Trover  and  Conversion. — The  general  rule  seems  to  be  that 
where  an  action  is  founded  merely  on  a  wrongful  conversion  of  g()od.s, 
the  statute  of  limitations  begins  to  run  from  the  time  of  the  con- 
version, although  it  was  not  discovered  by  the  plaintiff  until  a  later 

19.  McConnel  v.  Kibbe,  33  111.  175,   139  Pac.  404,  Ann.  Cas.  1915D  446. 
85  Am.  Dec.  265.  Notes :  126  A.  S.  K.  949,  951 ;  13 

Note :  13  Ann.  Cas.  698.  Ann.  Cas.  697. 

20.  Wabash  County  v.  Pearson,  120  See  Abstracts  of  Tftle,  vol.  1,  p. 
Ind.  426,  22  N.  E.  134,  16  A.  S.  R.  99,  as  to  application  of  statute  in  suits 
325;  Smith  v.  Seattle,  18  Wash.  484,  against  abstracters. 

51  Pac.  1057,  63  A.  S.  R.  910.  4.  Note:  126  A.  S.  R.  951. 

1.  Note :  13  Ann.  Cas.  698.  5.  Gillette   v.   Tucker,   67    Ohio    St. 

2.  Russell  V.  Polk  County  Abstract  106,  65  N.  E.  865,  93  A.  S.  R.  630. 
Co.,  87  la.  233,  54  N.  W.  212,  43  A.  6.  Lincoln    v.    Lincoln    First    Nat. 
S.  R.  381  and  note.     See  infra,  par.  Bank,  67  Neb.  401,  93  N.  W.  698,  108 
166,  as  to  agents,  brokers  and  factors.  A.  S.  R.  690,  60  L.R.A.  923. 

3.  Arnold  v.  Baruer,  91  Kan.  708, 
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period,  the  defendant  not  being  shown  to  have  been  guilty  of  a 
fraudulent  concealment  of  the  conversion.'  But  if  the  plaintiff's 
want  of  knowledge  was  due  to  concealment  by,  or  qther  improper 
conduct  of,  the  defendant,  the  statute  will  not  attach  until  knowledge 
has  been  acquired.^  And  it  has  been  held  that  where  actual  knowl- 
edge by  the  consignee  of  goods  of  their  conversion  is  not  shown,  the 
statute  cannot  commence  to  run  against  him  before  it  is  his  duty 
to  apply  for  their  delivery.*  In  case  of  a  demand  by  the  bailor  of 
goods  and  a  refusal  by  tiie  bailee  to  deliver  them,  such  refusal  is 
regarded  as  a  conversion  and  the  statute  then  commences  to  run.^* 

IX.  Applicability  op  Rulbs  as  to  When  Period  Commences 

Attorneys  at  Law 

132.  Neglect  or  Misconduct  in  Performance  of  Duty. — ^An  action 

by  a  client  for  the  misfeasance  or  nonfeasance  of  his  attorney  is  based 
on  the  latter's  breach  of  duty,  and  not  on  the  consequential  damages 
subsequently  resulting.**  In  such  cases  the  general  rule  is  that  in 
the  absence  of  fraudulent  concealment  by  the  attorney,**  the  statute 
begins  to  run  at  the  time  of  the  neglect  or  misconduct  and  not  from 
the  time  when  the  wrong  is  discovered  or  the  consequential  dam- 
ages are  felt.*'  This  principle  has  been  applied  in  the  case  of  an 
action  for  the  misconduct  or  negligence  of  an  attorney  in  advising 
on  the  sufficiency  of  securities  in  consequence  of  which  a  loss  has 
been  sustained  by  his  client.**  And  in  an  action  to  recover  for  neg- 
lecting to  collect  a  note  for  which  the  attorney  had  given  a  receipt, 
it  has  been  held  that  the  statute  of  limitations  does  not  begin  to 
run  from  the  date  of  the  receipt,  but  from  a  reasonable  time  after- 
ward for  beginning  proceedings.  What  is  a  reasonable  time  in  such 
cases  is  a  question  most  frequently  dependent  on  circumstances  and 
therefore  to  be  submitted  to  the  jury.***  Similarly  in  an  action  against 
an  attorney  for  negligence  in  not  procuring  a  judgment  to  be  entered. 

7.  Granger  v.  George,  5  Barn.  &  C.  18.  Wilcox  v.  Plummer,  4  Pet  172,  7 
149,  29  R.  R.  196,  16  Eng.  Rul.  Gas.  U.  S.  (L.  ed.)  821;  Lowall  v.  Groman, 
205.  180  Pa.  St.  532,  37  AtL  98,  57  A.  S.  R. 

8.  Arnold  v.  Scott,  2  Mo.  13,  22  Am.  662;  Cornell  v.  Edsen,  78  Wash.  662, 
Dec.  433  and  note.  139  Pac.  602,  51  L.R.A.(N.S.)  279  and 

9.  Houston,  etc.,  B.  Co.  v.  Adams,  note. 

49  Tex.  748,  30  Am.  Rep.  116.  Notes :  126  A.  S.  R.  950 ;  12  L.R.A. 

10.  See  infra,  par.  167,  as  to  bail-  (N.S.)  1005;  13  Ann.  Cas.  697. 
meuts.  See  Attorneys  at  Law^  vol  2,  p. 

11.  Cornell  v.  Edsen,  78  Wash.  662,  1019  et  seq. 

139  Pac.  602,  51  L.R.A.(N.S.)  279  and       14.  Note:  16  Eng.  Rul.  Cas.  213. 
note.  15.  Rhines  v.  Evans,  66  Pa.  St  192, 

Note:  126  A.  S.  R.  950.  5  Am.  Rep.  364. 

12.  Note:  12  L.KA.(N.S.)  1005. 
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and  an  execHtion  issued,  the  statute  begins  to  run  from  the  time 
when,  through  the  failing  circumstances  of  the  debtor  rendering  a 
loss  probable  and  calling  for  diligent  action,  the  actual  neglect  occurred 
in  forbearing  to  cause  judgment  to  be  entered  and  execution  issued.** 
.  But  where  an  action  is  brought  against  an  attorney  for  wrongful 
dismissal  of  a  suit  which  he  is  retained  to  prosecute,  it  has  been  held 
that  although  he  conceals  his  act  from  his  client,  within  a  limitation 
statute  relating  to  actions  for  relief  upon  the  ground  of  fraud,  which 
provides  that  the  action  shall  not  be  deemed  to  have  accrued  until 
discovery  of  the  facts  constituting  the  fraud,  the  statute  begins  to 
run  from  the  commission  of  the  act.*' 

133.  Actions  for  Services  Rendered. — ^Where  an  attorney  is  retained 
srenerally  to  represent  a  party  in  all  litigation,  a  cause  of  action  for 
fees  accrues  when  a  service  is  rendered  and  the  statute  accordingly 
begins  to  run.**  If  he  is  to  receive  as  his  compensation  a  specified 
portion  of  the  amount  recovered,  the  statute  of  limitations  does  not 
begin  to  run  until  the  case  is  finally  determined,  because  until  then 
the  amount  to  which  the  attornev  is  entitled  cannot  be  ascertained.*® 
If  he  is  retained  in  a  particular  transaction  or  to  perform  some  speci- 
fied service,  it  will  attach  when  the  service  contracted  for  has  been 
rendered.  And  where  he  is  employed  -to  conduct  a  suit  to  its  llnal 
determination  the  statute  will  not  commence  to  run  until  tho  expira- 
tion of  the  period  required  in  the  rendition  of  the  services  agreed 
upon,*®  unless  for  some  satisfactory  reasons  the  attorney  withdraws 
from  the  suit  before  its  final  termination,  in  which  case  it  has  been 
held  that  a  present  right  to  enforce  his  claim  for  past  services  would 
arise,  and  from  the  time  of  such  withdrawal  the  statute  would  com- 
mence to  run.*  Where  he  is  retained  and  paid  a  salary  by  the 
month  or  year,  it  is  held  that  the  statute  begins  to  run  against  each 
month's  or  year's  salary,  as  the  same  falls  due  and  payable.**  In 
those  cases  where  he  is  to  be  paid  a  specific  sum  when  judgment  is 
entered  or  a  compromise  obtained  in  favor  of  his  client  and  ho  is 
wrongfully  discharged  before  the  termination  of  the  action,  the  stat- 
ute does  not  attach  at  the  tim'e  of  the  discharge  but  when  either 
a  judgment  is  recovered  or  a  compromise  made,  as  until  then  he  has 
no  right  of  action  to  recover  under  his  contract*     And  where  he 

16.  ThomaB  v.  Erwin,  Cheves  L.  (S.   note;  Eliot  v.  Lawton,  7  Allen  (Mass.) 
C.)  22,  34  Am.  Dec.  586.  274,  83  Am.  Dec.  683;  Mygatt  v.  Wil- 

17.  Cornell  v.  Edsen,  78  Wash.  662,   cox,  45  N.  Y.  306,  6  Am.  Kep.  90. 

139  Pac.  602,  51  L.R.A.(N.S.)  279  and       1.  Eliot  v.  Lawton,  7  Allen  (Mass.) 
note.  274,  83  Am.  Dec.  683. 

18.  Osborn  v.  Hopkins,  160  Cal.  501,       2.  Note:  Ann.  Cas.  1913A  420. 

117  Pac.  619,  Ann.  Cas.  1913A  413.  3.  Bartlett     v.     Odd-Fellows'     Sav. 

19.  Note:  Ann.  Cas.  1913 A  419.  Bank,  79   Cal.  218,  21  Pac.  743,  12 

20.  Osborn  v.  Hopkins,  160  Cal.  501,  A.  S.  R.  139  and  note. 
117  Pac.  519,  Ann.  Cas.  1913A  413  and 
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has  been  employed  to  conduct  a  litigation  and  the  client  settles  the 
controversy  without  his  knowledge,  the  attorney  continuing  to  per- 
form the  services,  it  has  been  held  that  the  statute  of  limitations 
does  not  begin  to  run  against  an  action  for  his  compensation  until 
he  has  notice  of  the  settlement.* 

134.  Recovery  of  Money  Collected. — It  has  been  stated  generally 
that  the  duty  of  an  attorney  to  pay  over  money  collected  for  his 
client  does  not  give  rise  to  a  continuing  and  subsisting  trust,  within 
the  meaning  of  a  statute  excepting  such  trusts  from  the  operation  of 
the  statute  of  limitations.^  But,  while  it  has  been  expressly  declared 
and  the  cases  evidently  sustain  the  statement,  that  an  attorney  is  not 
obligated  to  notify  his  client  of  the  fact  that  he  has  collected  money, 
before  he  can  take  advantage  of  the  statute,*  there  is  a  considerable 
diversity  of  opinion  as  to  when  the  statute  begins  to  Tun  in  the  case 
of  an  action  against  an  attorney  who  has  collected  monev  for  a  client 
and  failed  to  turn  it  over.  Some  cases  hold  that  it  attaches  at  the 
time  of  the  collection  bv  him  where  there  has  been  no  fraudulent 
concealment  of  its  receipt,'  others  that  it  starts  running  from  the 
time  that  the  receipt  of  the  money  by  the  attorney  is  known  to  the 
client.^  Again,  according  to  other  decisions,  there  is  no  right  of 
action  against  an  attorney  fot  money  collected,  and  the  statute  does 
not  begin  to  run  until  there  has  been  a  demand  or  refusal  to  pay 
or  at  least  some  act  manifesting  a  purpose  to  withhold  the  money. 
These  cases  proceed  upon  the  theory  that  an  attorney's  liability 
rests  upon  the  principle  of  his  agency  for  his  client,  and  that  it 
would  seem  to  be  in  opposition  to  the  very  nature  of  the  trust 
imposed  by  his  agency  to  hold  him  liable  to  an  action  for  money 
collected  by  him  until  after  a  refusal  on  his  part  to  pay  it  over.* 
A  noisier  cla^s  of  cases,  which  seems  to  stiite  the  prevailing  view, 
rules  that  an  attorney  who  makes  a  collection  for  another,  there 
being  no  special  agreement  as  to  service,  should  remit  the  proceeds 
to  his  client,  less  his  reasonable  charges,  within  a  reasonable  time, 
or  notify  the  latter  of  readiness  to  pay,  and  that  failure  to  do  so  per- 
fects a  cause  of  action  in  favor  of  the  client  to  recover  the  money 
due  and  starts  the  statute  running,  no  demand  and  refusal  in  such 

4.  Note:  Ann.  Cas.  1913A  419.  21 N.  E.  440, 15  A.  S.  R.  604  and  note; 

5.  Schofield  v.  Woolley,  98  Ga.  548,  Rhincs  v.  Evans,  66  Pa.  St.  192,  5  Am. 
25  S.  E.  769,  58  A.  S.  R.  315;  Cook  v.   Rep.  364. 

Rives,  13  Smedes  &  M.  (Miss.)  328,  53  8.  Schofield  v.  Woolley,  98  Ga.  548, 

Am.   Dec.   88;   Douglas  v.  Corry,  46  25  S.  E.  769,  58  A.  S.  R.  315  and  note; 

Ohio  SI.  349,  21  N.  E.  440, 15  A.  S.  R.  McDowell  v.  Potter,  8  Pa.  St.  189,  49 

604  and  note.  Am.  Dec.  503  and  note. 

6.  Cook  v.  Rives,  13  Sracdes  &  M.  9.  Roberts  v.  Armstrong,  1  Bush. 
(IMiss.)  328,  53  Am.  Dec.  88;  Rhines  v.  (Kv.)  263,  80  Am.  Dec.  624  and  note. 
Evans,  66  Pa.  St.  192,  5  Am.  Rep.  364.  Note:  15  Ann.  Cas.  1208. 

7.  Douglas  V.  Corry,  46  Ohio  St.  349, 
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a  case  being  necessary,  as  a  condition  precedent  to  the  right  to  pro- 
ceed, the  delay  itself  being  regarded  as  having  perfected  the  right 
to  sue.**  But  where  there  has  been  a  fraudulent  suppression  or 
concealment  by  the  attorney  of  the  fact  that  a  collection  has  been 
made  by  him,  the  statute  will  not  commence  to  run  until  the  client 
has  discovered  his  cause  of  action  arising  from  the  acts  of  the  attor- 
ney.*^ 

Bills  and  Notes 

135,  In  General. — Where  there  is  a  promise  to  pay,  either  at  an , 
indrfinite  time,  or  on  the  happening  of  a  contingency  which  is  within 
the  control  of  the  promisor,  the  statute  commences  at  once,  as  other- 
wise its  operation  could  be  defeated  at  the  will  of  the  promisor  or 
possibly  by  accident.*'  In  the  case  of  a  promissory  note  which  has 
been  antedated  by  the  agreement  of  the  parties,  the  statute  of  limita- 
tions will  begin  to  run  against  it  from  the  time  it  comes  due  by  its 

.  terms,  and  not  from  the  time  it  was  made.**  And  upon  a  promis- 
sory note  payable  in  instalments,  as  an  action  of  assumpsit  may 
be  maintained  for  each  instalment  as  it  becomes  due,  the  cause  of 
action  then  accrues  and  the  statute  of  limitations  then  begins  to  run.** 

136.  Paper  Payable  on  Demand. — ^Where  an  obligation  to  pay  is 
absolute  and  present,  the  only  element  not  fixed  with  certainty  being 
the  time  of  payment,  as  that  is  at  the  option  of  the  creditor,  and 
the  debtor  must  be  prepared  eo  instante,  the  statute  begins  to  run 
at  once.**  So  though  it  has  been  held  that  the  statute  of  limitation 
on  notes  payable  on  demand  does  not  commence  running  until  the 
day  after  that  on  which  such  notes  bear  date,**  yet  the  rule  seems 
to  be  well  settled  that  the  statute  begins  to  run  at  once  from  the 
date  of  the  instrument,  as  payment  can  be  immediately  demanded, 
and  an  actual  demand  is  not  necessary  to  complete  the  cause 
of    action,*'    the    commencement    of    a    suit    being    a    sufficient 

■ 

10.  Douglas  T.  Corry,  46  Ohio  St.       14.  Bush  v.  Stowell,  71  Pa.  St  208, 
349,  21  N.  E.  440,  15  A.  8.  R.  604;   10  Am,  Rep.  694. 

Goodyear  Metallic  Rubber  Shoe  Co.  v.  15.  Cook  v.  Carpenter,  212  Pa.  St. 
Baker,  81  Vt.  39,  69  Atl.  160, 15  Ann.  165,  61  Atl.  799,  108  A.  S.  R.  854,  4 
Gas.  1207  and  note,  17  L.R.A.(N.S.)  Ann.  Caa,  723  and  note,  1  L.R.A. 
667  and  note;  Ott  v.  Hood,  152  Wis.  (N.S.)  900  and  note. 
97,  139  N.  W.  762,  Ann.  Cas.  1914C  1*6.  Seward  v.  Hayden,  150  Mass. 
636,  44  L.R.A.(N.S.)  524  and  note.       158,  22  N.  E.  629,  15  A.  S.  R.  183,  5 

11.  Wilder  v.  Secor,  72  la.  161,  33  L.R.A.  844. 

N.  W.  448,  2  A.  S.  R.  236  and  note;  17.  Brummagin  ▼.  Tallant,  29  Cal. 

Douglas  V.  Corry,  46  Ohio  St.  349,  21  503,  89  Am.  Dec.  61  and  note;  O'Neil 

N.  E.  440, 15  A.  S.  R.  604  and  note.  v.  Wagner,  81  Cal.  631,  22  Pac.  876, 

12.  McDowell  v.  Goodwyn,  2  Mill,  15  A.  S.  R.  88  and  note;  Kxaft  v. 
Const.  (S.  C.)  441, 12  Am.  Dec.  685.  Thomas,  123  Ind.  513,  24  N.  E.  346, 18 

13.  Paul  V.  Smith,'  32  N.  J.  L.  13,  A.  S.  R.  345  and  note;  Reizenstein  v. 
90  Am.  Dec.  647.  Marquardt,  75  la.  294,  39  N.  E.  506, 

R.  C.  L.  Vol.  XVII.— 49.        769 


5  137  LIMITATION  OF  ACTIONS  17  R.  C.  U 

• 

demand.*^  Within  the  operation  of  this  general  rule  are  held  to  be 
notes  payable  "when  called  for,"  ^*  or  "on  demand  after  date,"  it 
being  declared  that  the  latter  expression  is  analogous  to  the  words  "with 
interest  after  date"  and  indicate  no  intention  that  the  note  is  not  pay- 
able immediately.-®  So  the  fact  that  the  note  bears  interest  does  not 
change  the  effect  of  the  rule.^  Again,  if  a  demand  is  a  condition  prece- 
dent to  the  right  to  sue,  it  must  be  made  within  a  reasonable  time, 
and  that  is  within  the  time  limited  by  statute  for  the  commence- 
ment of  the  action.*  But  if  it  is  apparent,  from  the  terms  of  a  note, 
that  delay  in  making  demand  was  expressly  contemplated  by  the 
parties,  there  is  no  rule  of  law  which  requires  that  demand  should 
be  made  within  the  statutory  period  for  bringing  an  action.* 

137.  Instrument  Payable  Specified  Time  after  Demand. — ^Where 
an  instrument  is  payable  at  a  specified  time  after  either  a  demand  or 
notice,  it  seems  to  be  generally  necessary,  in  order  to  fix  the  date 
when  the  statute  begins  to  run,  that  a  demand  should  be  made  or 
a  notice  given ;  ^  and  the  statute  does  not  attach  until  the  specified 

9  A.  S.  B.  477, 1  L.R.A.  318  and  note;  See  also  Bills  and  Notes,  vol.  3,  p. 

Wurth  V.  Paducah,  116  Ky.  403,  76  1211. 

S.  W.  143, 105  A.  S.  R.  225  and  note;  18.  Swearingen  v.  Sewickley  Dairv 

Darby  v.  Darby,  120  La.  847,  45  So.  Co.,  198  Pa.  St.  68,  47  Atl.  941,  53 

747,  14  Ann.  Cas.  805  and  note,  14  L.R. A.  471 ;  Cook  v.  Carpenter,  212  Pa. 

L.R.A.(N.S.)  1208;  Ware  v.  Hewey,  57  St.  165,  61  Atl.  799,  108  A.  S.  R.  854, 

Me.  391,  99  Am.  Dec.  780  and  note;  4  Ann.  Cas.  723  and  note,  1  L.R. A. 

Fells  Point  Sav.  Inst.  v.  Weedon,  18  (N.S.)  900  and  note;  Smith  v.  Bythe- 

Md.  320,  81  Am.  Dec.  603;  Pakner  v.  wood.  Rice  L.  (S.  C.)  245,  33  Am.  Dec. 

Palmer,  36  Mich.  487,  24  Am.  Rep.  111. 

605 ;  Wenman  v.  Mohawk  Ins.  Co.,  13  Note :  136  A.  S.  R.  470. 

Wend.  (N.  Y.)  267,  28  Am.  Dec.  464  19.  Kraft  v.  Thomas,  123  Ind.  513, 

and  note;  Herrick  v.  Woolverton,  41  24  N.  E.  346,  18  A.  S.  R.  345. 

N.  Y.  581, 1  Am.  Rep.  461;  Wheeler  v.  Note:  14  Ann.  Cas.  808. 

Warner,  47  N.  Y.  519,  7  Am.  Rep.  478 ;  20.  O'Neil  v.  Wagner,  81  Cal.  631, 

Shntts  V.  Fingar,  100  N.  Y.  539,  3  N.  15  A.  S.  R.  88  and  note. 

E.  588,  53  Am.  Rep.  231;  Mills  v.  Note:  14  Ann.  Cas.  808. 

Davis,  113  N.  Y.  243,  21  N.  E.  68,  3  1.  Herrick  v.  Woolverton,  41  N.  Y. 

L.R. A.  394;   Hartranft's  Estate,  153  581,    1   Am.    Rep.   461;    Wheeler    v. 

Pa.  St.  530,  26  Atl.  104,  34  A.  S.  R.  Warner,  47  N.  Y.  519,  7  Am.  Rep. 

717;   Swearingen  v.   Sewickley  Dairy  478;  Mills  v.  Davis,  113  N.  Y.  243,  21 

Co.,  198  Pa.  St.  68,  47  Atl.  941,  53  N.  E.  68,  3  L.R.A.  394. 

L.R. A.  471;  Cook  v.  Carpenter,  212  Pa.  Note:  14  Ann.  Cas.  808. 

St.  165,  61  Atl.  799,  108  A.  S.  R.  854,  2.  Kraft  v.  Thomas,  123  Ind.  613, 

4  Ann.  Cas.  723  and  note;  1  L.R.A.  24  N.  E.  346,  18  A.  S.  R.  345  and 

(N.S.)  900  and  note;  Sherrod  v.  Wood-  note.    See  supra,  par.  122,  as  to  neces- 

ard,  15  N.  C.  360,  25  Am.  Dec.  714;  sity  of  demand. 

Smith  V,  Bythewood,  Rice  L.  (S.  C.)  3.  New    England    P.    Ins.    Co.    v. 

245,  33  Am.  Dec.  Ill  and  note ;  Laidley  Haynes,  71  Vt.  306,  45  Atl.  221,  76 

V.  Smith,  32  W.  Va.  387,  9  S.  E.  209,  A.  S.  R.  771  and  note. 

25  A.  S.  R.  825  and  note.  4.  Wurth  v.  Paducah,  116  Kv.  403, 

Notes :  54  Am.  Dec.  648 ;  136  A.  S.  76  S.  W.  143,  105  A.  S.  R.  225  and 

R.  470 ;  63  A,  S.  R.  645 ;  14  Ann.  Cas.  note. 
808. 

770 


17  R.  a  L.  LIMITATION  OF  ACTIONS  §§  138,  139 

time  thereafter  has  expired.*  But,  upon  the  theory  that  it  is  not 
the  policy  of  the  law  to  permit  a  person  to  toll  the  statute,  where 
he  has  at  times  the  means  of  making  his  cause  of  action  perfect,  it 
has  been  held,  where  no  demand  was  made  within  the  period  pre- 
scribed by  the  statute,  that  the  period  of  limitation  attaches,  in  the 
case  of  a  note  payable  a  certain  number  of  days  after  demand,  at 
the  expiration  of  the  number  of  days  specified  after  the  delivery  of 
the  note.* 

138.  Notes  Payable  on  Contingency. — The  phrase  "on  demand,"  in 
the  case  of  a  stock  subscription  note,  is  held  not  to  be  controlled 
by  the  law  governing  ordinary  negotiable  instruments  but  to  have  a 
special  significance  and  to  mean  an  actual  call  or  demand  for  pay- 
ment' Similarly  the  statute  does  not  begin  to  run  against  premium 
notes  until  an  assessment  thereon  has  been  made,  where  they  are 
payable  at  such  times  and  by  such  instalments  as  the  directors  shall 
from  time  to  time  assess  and  order.*  And  in  the  case  of  a  note  pay- 
able in  stone  work,  to  be  done  at  any  time  called  for,  the  statute 
will  not  attach  until  a  request  for  performance  has  been  made.* 

139.  Effect  of  Acceleration  Provision  in  Obligation. — ^If  a  contract 
provides  that  on  default. in  the  payment  of  one  of  several  notes  the 
remaining  unpaid  notes  shall  become  due,  according  to  the  weight  of 
authority  the  stipulation  has  the  effect  of  fixing  a  contingency  upon 
the  happening  of  which  the  debt  is  to  mature  at  a  time  earlier  than 
the  dates  given  in  the  notes  for  their  maturity,  and  the  statute  of 
limitations  begins  to  run  against  the  entire  debt  upon  such  default. 
And  the  creditor  cannot  by  his  act  alone  change  that  effect,  but  the 
parties  may  by  mutual  agreement  change  the  effect  of  the  default  and 
treat  the  contract  as  if  no  default  had  been  made.^*  And  where  the 
payee  of  notes  secured  by  a  deed  of  trust  elects  to  declare  the  prin- 
cipal due  and  to  begin  foreclosure  proceedings  because  of  a  default 
m  the  payment  of  interest,  the  statute  of  limitations  runs  from  the 
date  of  the  default  rather  than  from  the  date. of  the  election." 
But  where  notes  are  given  for  a  debt,  all  of  which  is  to  become  due 
at  the  option  of  the  payee,  in  case  of  default  in  payments  of  inter- 
est, such  option  applies  to  the  notes,  and  the  notes  are  not  due  on 

5.  Neuman  v.  Mohawk  Ins.  Co.,  13  infra,  par.  147,  as  to  stock  subscrip- 
Wend.  (N.  Y.)  267,  28  Am.  Dec.  464  tions. 

and  note ;  Sherrod  v.  Woodard,  16  N.  8.  Note :  32  L.R.A.  508. 

C.  360, 25  Am.  Dec.  714.  9.  Lincoln     v.     Purcell,     2     Head 

6.  Palmer  v.  Palmer,  36  Mich.  487,  (Tenn.)    143,  73  Am.  Dec.   196  and 
24  Am.  Rep.  605.    See  also  Oleson  v.  note. 

Wilson,  20  Mont.  544,  52  Pac.  372,  63       10.  San  Antonio  Real  Estate,  etc., 

A.  S.  R.  639.    See  supra,  par.  121,  as  to  Ass'n  v.  Stewart,  94  Tex.  441,  61  S.  W. 

conditions  precedent  to  accrual  of  right.  386,  86  A.  S.  R.  864  and  note.     See 

7.  Crofoot  V.  Thatcher,  19  Utah  212,  infra,  par.  160-161,  as  to  mortgages. 
67  Pac.  171,  76  A.  S.  R.  725.     See       11.  Lovell  v.  Goss,  45  Colo.  304, 101 
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default  of  payment  of  interest  so  aa  to  set  the  statute  of  limitations 
running,  unless  the  payee  exercises  his  option  to  accelerate  their 
maturity.^^ 

140.  Bank  Notes. — The  date  of  a  bank  note  payable  on  demand, 
without  limitation  of  time,  affords  no  presumption  that  it  was  put 
in  circulation  at  the  time  of  its  date,  and  the  statute  of  limitations 
will  not  begin  to  run  until  actual  refusal  to  pay  the  note  upon 
demand  of  payment  being  made.  And  the  suspension  of  the  bank 
is  not  equivalent  to  a  refusal  to  pay,  so  as  to  form  a  ground  for  the 
application  of  the  statute  in  favor  of  the  bank  as  against  the  holders 
of  its  notes.^'  The  bank  having  issued  its  promises,  payable  on 
demand,  it  is  at  the  pleasure  of  the  holder  to  say  when  the  demand 
shall  be  made  and  his  right  of  action  commence.  The  rule  in 
relation  to  promissory  notes,  which  gives  to  the  promise  a  significa- 
tion not  entirely  in  accordance  with  the  terms  of  the  instrument, 
does  not  necessarily  furnish  the  principle  in  relation  to  bank  notes. 
There  is  a  material  difference  between  a  promissory  note  and  a  bank 
note.  Banks  are  usually  chartered  for  the  purpose  of  issuing  prom- 
ises, which  are  intended  to  be  used  as  currency,  and  to  pass  from 
hand  to  hand  as  money  or  its  representative.  Under  such  circum- 
stances, when  the  bank  issues  its  promises  to  pay  certain  sums  to  the 
bearer,  on  demand,  it  cannot  fairly  be  understood  that  the  corpo- 
ration assumes  the  duty  of  seeking  all  the  holders  of  its  notes,  and 
tendering  payment  without  any  demand,  or  that  it  is  in  default  for 
not  doing  it.  It  is  not  always  possible,  in  the  case  of  promissory 
notes,  for  the  promisor  to  find  the  holder  and  tender  payment  It 
would  be  quite  impossible  in  the  case  of  bank  notes.  Banks  have 
usually  a  place  of  business,  and  the  usage  is  to  pay  on  presentment 
at  that  place,  whether  or  not  the  note  specifies  that  as  the  place  of 
payment.  Such  is  doubtless  the  understanding  of  the  community. 
Banks  are  in  fault,  then,  when  they  refuse  to  pay  upon  such  pre- 
sentment, and  not  before.^* 

141.  Bonds,  Warrants  and  Coupons. — The  question  as  to  when  the 
statute  begins  to  run  against  bonds  or  warrants,  issued  by  a  municipal 
or  quasi  municipal  corporation,  is  one  which  is  dependent  to  a  very- 
great  extent  on  the  statute  in  the  particular  jurisdiction  and  is  there- 
fore the  subject  of  much  apparent  conflict.^*  In  general,  if  such 
an  obligation  is  made  payable  at  a  certain  time  and  place  upon 
presentation,  the  statute  of  limitations  begins  to  run  against  it  from 

Pac.  72,  132  A.  S.  R.  184  and  note,   18  N.  H.  391,  45  Am.  Dec,  382;  F.  & 
22  L.R.A.(N.S.)  1110.  M.  Bank  v.  White,  2  Sneed  (Tenn.) 

12.  Moline  Plow  Co.  v.  Webb,  141  482,  64  Am.  Dec.  772  and  note. 

U.  S.  616,  12  S.  Ct.  100,  35  U.  S.  (L.       14.  Thurston  v.  Wolfborough  Bank, 
ed.)  879.  18  N.  H.  391,  45  Am.  Dec.  382. 

13.  Thurston  v.  Wolfborough  Bank,       15,  Note :  2  Ann.  Ca3.  394. 
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maturity,  although  there  is  no  presentation  or  demand  for  payment.^* 
And  although  there  are  some  cases  holding  that  interest  coupons  so 
far  partake  of  the  nature  of  the  bonds  to  which  they  ai'e  attached  that 
the  statute  does  not  run  against  them  but  against  the  bonds,^^  yet 
it  is  generally  held  that  the  cause  of  action  upon  coupons  accrues 
from  their  maturity  and  the  statute  of  limitation  commences  to  run 
at  that  time,  especially  when  they  have  been  detached  from  the  bond 
and  transferred  to  others.^*  But  where  the  obligation  to  pay  arises 
only  after  a  demand,  the  plaintiff  must  fail  for  want  of  proof  of  it.^* 
In  the  case  of  a  provision  in  a  bond  that  if  any  instalment  of  interest 
shall  remain  unpaid  for  a  designated  period  after  demand,  the  prin- 
cipal shall  at  once  become  due  and  payable,  it  has  been  held  that  it 
has  the  effect  to  set  the  statute  of  limitations  running  against  the 
right  to  enforce  the  sepurity  from  the  time  when  a  demand  for  the 
payment  of  interest  due  was  refused.  And  this  is  declared  to  be 
true  notwithstanding  no  request  has  been  made  by  the  bondholders 
for  the  foreclosure  of  the  deed  of  trust,  in  accordance  with  a  provision 
therein  that,  should  a  default  continue  for  three  months,  the  trustee, 
upon  being  requested  to  do  so  by  a  majority  of  the  bondholders,  shall 
proceed  to  sell.**  And  the  limitation  period  for  bringing  an  action 
against  a  county  upon  an  obligation  of  another  county  from  which 
it  was  formed,  payment  of  which  is  imposed  upon  it  by  statute,  must 
begin  at  or  after  the  date  of  the  imposition  of  the  obligation,  with- 
out regard  to  the  right  of  the  county  out  of  which  it  was  created  to 
plead  the  statute,  because  that  is  the  date  when  its  liability  first  began. ^ 
Again,  where,  on  the  ground  that  a  county  order  was  invalid  when 
issued,  an  action  is  begun  by  the  assignee  against  the  assignor  to 
recover  the  consideration  paid,  the  ri^t  of  action  accrues  at  the 
date  of  the  assignment,  from  which  time  tha  statute  commences 
to  run.' 

142.  Checks. — A  check  on  a  bank  payable  on  demand  is  a  "simple 
contract  in  writing,"  and  the  period  of  limitation  in  which  suit  may 
be  instituted  thereon  is  the  period  prescribed  by  statute  on  such  con- 

16.  Wurth  V.  Paducali,  116  Ky.  403,   S.  120,  20  S.  a.  44,  44  U.  S.  (L.  ed.) 
76  S.  W.  143,  105  A.  S.  R.  225  and   96. 

note.  Notes :  72  A.  S.  R.  137 ;  136  A.  S.  R, 

Note:  136  A.  S.  R.  473.  477. 

17.  Note:  Ann.  Cas.  1912A  733.  20.  Central  Trust  Co.  ▼.  Meridian 

18.  Clark  v.  Iowa  City,  20  Wall  583,  light,  etc.,  Co.,  106  Miss.  431,  63  So. 
22  U.  S.   (L.  ed.)  427;  Amy  v.  Da-  575,  51  L.R.A.(N.S.)  151  and  note, 
bnque,  98  U.  S.  470,  25  U.  S.  (L.  ed.)        1.  Robertson  ▼.  Blaine  County,  90 
228 ;  Koshkonong  v.  Burton,  104  U.  S.  Fed.  63,  61  U.  S.  App.  242,  32  C.  C.  A. 
668,  26  U.  S.  (L.  ed.)  886;  California  512,  47  L.R.A.  459. 

Sale  Deposit,  etc.,  Co.  v.  Sierra  Valley  2.  Merchants'  Nat.  Bank  ▼.  Spates, 

R.  Co.,  158  Cal.  690,  112  Pac.  274,  41  W.  Va.  27,  23  S.  E.  681,  56  A.  S.  R. 

Ann.  Cas.  1912A  729  and  note.  828  and  note, 

19.  New  Orleans  v.  Warner,  175  U. 
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tracts^  which  begins  to  run  from  the  presentation  of  the  check  for 
payment  and  refusal  to  pay,  unless  such  presentation  is  excused  in 
law.*  The  general  rule  seems  to  be  that  the  statute  does  not  com- 
mence to  run  against  a  check  until  there  has  been  a  demand  for 
payment,*  which  must  ordinarily  be  at  the  bank  on  which  it  is 
drawn,  on  the  day  following  the  date  of  delivery,*  though  it  is  said 
that  special  circumstances  may  excuse  a  greater  delay,  except  that 
in  any  event  presentment  must  at  the  latest  be  made  within  a  reason- 
able time.®  And  the  statute  does  not  run  against  a  check  marked 
^'good"  until  payment  has  been  actually  demanded  at  the  banking 
house  and  refused.  The  holder  of  such  a  check  does  not  stand  in 
a  different  position  from  that  of  an  original  depositor.'  But  presen- 
tation for  payment  is  not  necessary  when  the  drawer  of  the  check  at 
the  time  of  its  delivery  has  no  funds  to  his  credit  in  the  bank  on 
which  it  is  drawn,  and,  in  the  latter  event,  the  statute  of  limitations 
begins  to  run  from  the  date  of  the  check.®  The  breach  of  contract 
is  the  cause  of  action,  and  as  that  was  complete  when  the  check  was 
made,  and  the  plaintiff  could  allege  a  want  of  funds  as  an  excuse  for 
nonpresentment  of  the  check,  no  presentment  is  required,  and  the 
statute  begins  to  run  from  its  date.^  But  a  claim  against  the  United 
States  for  moneys  carried  to  the  credit  of  the  payee  of  a  check  drawn 
by  a  disbursing  officer  in  pursuance  of  the  federal  statutes  for  which 
the  proper  officer  of  the  treasury  is  required  to  give  a  warrant  does 
not  accrue  at  the  time  the  check  is  issued  or  at  the  time  when  it  may 
be  lost  or  destroyed,  so  that  limitations  prescribed  by  act  of  Congress 
will  begin  to  run,  but  it  will  accrue  only  on  the  refusal  of  cm  applica- 

8.  Haynes  v.  Wesley,  112  Ga.  668,  Bills  and  Notes,  vol.  3,  p.  1193, 
37  S.  E.  990,  81  A.  S.  R.  72  and  note,   as  to  effect  of  circumstances  on  time 

4.  Merchants'  Nat.  Bank  v.  Boston  for  presentment  of  bills  and  notes  gen- 
State  Nat.  Bank,  10  Wall.  604,  19  U.  erally;  Checks,  vol.  5,  p.  506  et  seq., 
S.  (L.  ed.)  1008;  Bull  v.  Kasson  First  as  to  time  of  making  presentment. 
Nat.  Bank,  123  U.  S.  105,  8  S.  Ct.  62,  7.  Girard  Bank  v.  Penn  Tp.  Bank, 
31  U.  S.  (L.  ed.)  97;  Haynes  v.  Wes-  39  Pa.  St  92,  80  Am.  Dec.  507  and 
ley,  112  Ga.  668,  37  S.  E.  990,  81  A.  S.  note. 

R.  72  and  note;  Cowing  v.  Altman,  71  8.  Haynes  v.  Wesley,  112"  QtB.  668, 
N.  Y.  435,  27  Am.  Rep.  70;  Brush  v.  37  S.  E.  990,  81  A.  S.  R.  72  and  note; 
Barrett,  82  N.  Y.  400,  37  Am.  Rep.  569.  Culver  v.  Marks,  122  Ind.  554,  23  N.  B. 

Notes:  136  A.  S.  B.  472;  22  L.R.A.  1086,  17  A.  S.  R.  377,  7  L.R.A.  489; 
110.  Brush  V.  Barrett,  82  N.  Y.  400,  37  Am. 

See  also  Checks,  vol.  5,  p.  500  et  Rep.  569. 
seq.,  as  to  presentment  for  payment.  Note :  136  A.  S.  R.  472. 

5.  Culver  v.  Marks,  122  Ind.  554,  23  See  Bills  and  Notes,  voL  3,  pp. 
N.  E.  1086,  17  A.  S.  R.  377,  7  L.R.A.  1180, 1183  et  seq.,  as  to  want  of  funds 
489;  Scroggin  v.  McClelland,  37  Neb.  excusing  presentment  of  bill  and  notes; 
644,  56  N.  W.  208,  40  A.  S.  R.  520,  22  Checks,  vol.  5,  p.  504,  as  to  absence 
L.R.A.  110.  of  funds  dispcDsiug  with  presentment. 

6.  Scroggin  v.  McClelland,  37  Neb.  9.  Brush  v.  Barrett,  82  N.  Y.  400,  37 
644,  56  N.  W.  208,  40  A.  S.  R.  520  and  Am.  Rep.  569. 

note,  22   L.R.A.   110   and  note.     See 
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tion  for  a  warrant.^*  Where  a  person  loans  money  to  another  by 
means  of  his  check,  the  limitation  as  to  his  cause  of  action  for  money 
lent  does  not  begin  to  run  until  the  check  is  presented  and  cashed.^^ 
And  if  a  bank,  upon  which  a  check  is  drawn  payable  to  a  particular 
person  or  order,  pays  the  amount  of  the  check  to  one  presenting  it  ' 
with  a  forged  indorsement  of  the  payee's  name,  both  parties  suppos- 
ing the  indorsement  to  be  genuine,  the  right  of  action  of  the  bank 
to  recover  back  the  money  from  the  person  so  obtaining  it  accrues 
immediately  upon  the  payment  of  the  money,  and  the  statute  then 
begins  to  run.** 

143.  Indarsers. — Although  it  has  been  held  that  where  suit  upon 
a  note  is  brought  against  the  maker  by  an  indorser,  who  has  paid 
it  to  his  indorsee,  the  statute  of  limitation  begins  to  run,  not  from 
the  time  of  payment  but  from  the  time  when  the  note  is  due  and 
payable,*'  yet  it  has  also  been  decided  that  the  statute  does  not 
commence  to  run  in  favor  of  an  indorser,  as  against  his  indorsee, 
until  payment  is  actually  made,  as  until  that  time  no  right  of  action 
has  accrued.**  And  in  the  case  of  an  accommodation  acceptor  of 
a  bill  of  exchange,  it  has  been  hold  that  the  statute  begins  to  run 
from  the  time  of  payment.**  Again,  a  payee  of  a  negotiable  instru- 
ment transferring  it  by  indorsement  either  before  or  after  maturity, 
whether  it  be  strictly  commercial  paper  or  not,  thereby  guarantees 
the  genuineness  of  the  writing  and  the  validity  of  the  promise,  and 
if  it  is  forged,  or  void,  or  ultra  vires,  the  indorsee  has  the  ri^t  to 
elect  either  to  rely  upon  the  contract  of  indorsement  or  to  sue  for 
the  consideration  paid.  In  the  latter  event,  it  has  been  held  that  the 
statute  of  limitations  runs  from  the  date  of  the  payment  of  the  money, 
and  in  the  former,  from  the  time  when  the  indorsed  promise  becomes 
due.**  The  contract  of  the  indorser  of  a  note  payable  on  demand 
at  a  certain  time  and  place  is  that  if  it  remains  unpaid  after  demand 
made  at  such  time  and  place,  he  will  pay  it  upon  due  and  reason- 
able notice  of  that  fact.*'  Therefore  in  such  cases  a  demand  at  the 
place  named  is  essential  before  the  statute  of  limitation  will  com- 
mence to  run  in  his  favor,**  or  at  least  the  indorsee  will  be  allowed 

10.  United  States  v.  WardweU,  172       14.  Note:  61  Am.  Dec.  605. 

U.  S.  48, 19  S.  Ct.  86, 43  U.  S.  (L.  ed.)  15.  WUliams  v.  Durst,  25  Tex.  667, 

360.  78  Am.  Dec.  548. 

11.  Gardner  v.  Bruce,  L.  E.  3  C.  P.  16.  Willis  v.  French,  84  Me.  593,  24 
300,  37  L.  J.  C.  P.  112,  18  L.  T.  N.  S.  Atl.  1010,  30  A.  S.  R.  416. 

554,  16  W.  R.  366,  16  Eng.  Rul.  Gas.       17.  Parker  v.  Stroud,  98  N.  Y.  379, 
155.  50   Am.   Rep.   685.     See  Bills  akd 

12.  Leather     Manufacturers'     Nat.  Notes,  vol.  3,  pp.  1147, 1153. 

Bank  v.  Merchants'  Nat.  Bank,  128  U.       18.  Mudd  v.  Harper,  1  Md.  110,  54 
S.  26,  9  S.  Ct.  3,  32  U.  S.  (L.  ed.)  342.   Am.  Dec.  644;  Parker  v.  Stroud,  98  N. 

13.  Williams  v.  Durst,  25  Tex.  667,   Y.  379,  50  Am.  Hep.  685. 

78  Am.  Dec.  548. 
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a  reasonable  time  after  he  receives  the  note  within  which  to  make 
demand  and  give  notice.^* 

144.  Certificates  of  Deposit — In  a  number  of  jurisdictions  a  deposit 
in  a  bank  is  regarded  as  a  loan,  and  a  certificate  of  deposit  consid- 
ered as  having  all  the  earmarks  of  a  promissory  note  payable  on 
demand,  and  in  effect  nothing  but  such.  These  cases  naturally 
follow  the  rule  generally  laid  down  in  regard  to  demand  promissory 
notes,  and  hold  that  a  right  of  action  accrues  on  the  date  of  the 
certificate,  and  that  the  statute  of  limitations  consequently  begins 
to  run  from  that  time.'^  The  general  rule,  however,  is  that  the 
statute  does  not  begin  to  ma  until  payment  has  been  demanded.^ 
A])d  this  rule  has  been  applied  to  a  deposit  of  money  made  with 
an  individual  or  partnership,  not  engaged  in  the  banking  business, 
which  deposit  is  evidenced  by  a  writing  obligatory  executed  by  the 
depositary .•  And  where  the  date  of  maturity  is  expressly  maide  to 
depend  on  an  act  to  be  performed  by  the  holder  in  reference  thereto, 
nothing  is  payable  until  the  happening  of  the  contingency.  This 
principle  has  been  applied  in  the  case  of  a  certificate  payable  to  the 
order  of  the  depositor  on  its  return  properly  indorsed,  it  being  held 
that  it  does  not  mature  until  so  returned,  and  that  a  suit  thereon 
cannot  be  maintained  without  demand.'  And  the  statute  does  not 
begin  to  run  upon  a  certificate  of  deposit  issued  by  a  bank,  which 
is  payable  on  its  return  six  months  after  date,  until  it  is  presented 
for  payment.* 

Corporaie  Matters 

145.  Liability  of  Directors  or  Officers  of  Corporation. — ^Where  the 
officers  of  a  corporation  are  made  liable  for  its  debts,  the  right  of 
action  accrues  to  the  creditor  at  the  time  the  liability  arises  <m  the 
indebtedness.*  And  where,  in  case  of  a  default  by  the  trustees  or 
directors  of  a  corporation  in  filing  an  annual  report,  they  are  made 
liable  to  its  creditors  for  the  debts  due  them,  a  cause  of  action  accrues 
in  favor  of  such  creditors  upon  the  first  default,  and  the  statute  of 
limitations  then  begins  to  run  against  them,  and  the  fact  that  after 
the  completion  of  another  year,  a  like  default  is  committed  on  the 

19.  Mndd  ▼.  Harper,  1  Md.  110,  54  See  Banks,  vol.  3,  p.  682. 
Am.  Dec.  644  and  note.  2.  Note :  4  Ann.  Gas.  1147. 

20.  Brummagin  v.  Tallant,  29  Cal.  3.  Tobin  v.  McKinney,  15  S.  D.  257, 
503,  89  Am.  Deo.  61  and  note ;  Tripp  88  N.  W.  572,  91  A.  S.  R.  694  and  note. 
V.  Curtenios,  36  Mich.  494,  24  Am.  4.  In  re  Gardner,  228  Pa.  St.  282, 
Eep.  610.  77  Atl.  509,  29  L.R.A.(N.S.)  685  and 

Note:  29LJt.A.(N.S.)  686.  note. 

1.  Tobin  V.  McKinney,  14  S.  D.  52,  5.  Note:  96  A.  S.  R.  992.  See  OOBr 
84  N.  W.  228,  91  A.  S.  R.  688  and  porations,  vol.  7,  p.  524,  as  to  limita- 
note.  tions  of  actions  against  officers  or  di- 

Note:  136  A.  S.  R.  486.  rectors  for  corporate  debts, 
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part  of  the  trustees  does  not  give  rise  to  a  new  cause  of  action  as  to 
indebtedness  existing  at  the  time  of  the  first  default,  nor  prevent  the 
period  allowed  by  the  statute  from  being  computed  from  such  original 
default.*  But,  although  it  has  been  held  that,  in  an  action  against 
the  directors  and  officers  of  a  corporation  for  misfeasance  or  mal- 
feasance in  office,  the  statute  commences  to  run  at  the  dates  of  the 
acts  complained  of,'  and  that  the  officers  and  directors  of  a  corpo- 
ration are  not  trustees  of  an  express  trust,  and  cannot,  on  the  ground 
that  they  are  trustees,  be  held  liable  to  suit  on  a  cause  of  action 
against  which  the  statute  of  limitations  has  run,'  it  is  decided  in 
other  cases  that  in  actions  to  recover  moneys  misappropriated  bj' 
an  official  it  does  not  be^s^in  to  run  until  the  defalcation  is  discovered, 
where  it  was  concealed  by  the  principal  by  making  false  entries  in 
his  books,  and  he  was  of  good  repute  for  honesty.  In  this  clas9 
of  cases  it  has  been  declared  that  the  official  occupies  a  trust  rela^ 
tion  and  that  his  fraud  and  concealment  of  a  cause  of  action  wili 
postpone  the  running  of  the  statute,  upon  the  theory  that,  having 
by  his  own  wrong  and  fraud  prevented  the  bringing  of  an  action 
against  him,  he  cannot  take  advantage  of  his  own  wrong,  either  in 
law  or  equity,  by  setting  up  the  statute  bs  a  defense .•  So  it  has  been 
held  that  the  trustees  of  a  bank  stand  as  to  the  bank  and  its  deposi- 
tors in  the  position  of  trustees  of  a  direct  trust  and  that  the  statute 
does  not  begin  to  run  against  the  cestuis  que  trust  until  they  have 
learned  of  the  trustee's  wrongdoing  or  of  his  practical  repudiation 
of  the  trust  and  of  the  duties  thereby  imposed  upon  him.**  And 
as  the  cause  of  action  against  a  bank  director  for  losses  caused  by 
the  making  of  illegal  loans  does  not  accrue  until  the  losses  actually 
occur,  the  statute  does  not  commence  to  run  until  that  time.** 

146.  Stockholders'  Liability  in  General.— Owing  to  the  lack  of  uni- 
formity in  the  various  statutes  relating  to  stockholders'  liabilities 
for  corporate  debts,  there  has  necessarily  arisen  a  conflict  as  to  the 

6.  State  Sav.  Bank  v.  Johnson,  18  Ass'n,  116  Wis.  155,  90  N.  W.  108«,  94 
Mont.  440,  45  Pac.  662,  56  A.  S.  R.  N.  W.  171,  96  A.  S.  R.  948  and  note, 
591,  33  L.R.A.  552  and  note.  See  Cob-  61  L.R.A.  918,  overraled  on  another 
PORATiONS,  voL  7,  p.  514  et  seq.,  as  to  point  by  Harrigan  v.  Gilchrist,  121 
failure  of  corporate  officers  to  make  Wis.  127,  99  N.  W.  909. 

report  generally.  9.  McMullen  v.  Winfield  Bldg.,  etc., 

7.  Boyd  V.  Eau  Claire  Mutual  Fire  Ass'n,  64  Kan.  298,  67  Pac.  892,  91  A. 
Ass'n,  116  Wis.  155,  90  N.  W.  1086,  S.  R.  236  and  note,  56  L.R.A.  924. 
94  N.  W.  171,  96  A.  S.  R.  948  and  note,  10.  Greenfield  Sav.  Bank  v.  Aber- 
61  L.RJ^.  918,  overruled  on  another  crombie,  211  Mass.  252,  97  N.  E.  897, 
point  by  Harrigan  v.  Gilchrist,  121  Ann,  Cas.  1913B  420  and  note,  39 
Wis.  127,  99  N.  W.  909.     See  Cor-  L.R.A.(N.S.)  173. 

PORATIONS,  vol.  7,  p.  492,  as  to  Umita-  11.  Emerson    v.    Gaither,   103   Md. 

tion  of  actions  and  laches  in  actions  564,  64  Atl.  26,  7  Ann.  Caa.  1114,  8 

for  corporate  mismanagement.  L.R.A.(N.S.)  738. 

8.  Boyd  V.  Eau  Claire  Mutual  Fire 
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• 

character  of  the  liability  thus  imposed,  whether  primary  or  second- 
ary/*  and  according  as  this  question  has  been  determined  in  the 
different  jurisdictions  must  depend  to  a  great  extent  the  determi- 
nation of  the  question  of  when  the  statute  of  limitations  commences 
to  run.**  Of  course  if  the  enactment  creating  the  liability  desig- 
nates the  time  when  the  right  of  action  accrues  this  will  control 
as  to  the  running  of  the  statute  of  limitations.  Thus  if  it  ia  pro- 
vided that  creditors  may  maintain  an  action  of  this  character  against 
stockholders  upon  the  dissolution  of  the  corporation,  the  limitation 
period  will  not  attach  until  the  corporation  has  been  dissolved.** 
And  where  by  statute  the  right  to  enforce  the  personal  liability  of 
the  stockholders  does  not  accrue  until  the  return  of  an  execution  on 
a  judgment  unsatisfied,  the  statute  will  not  commence  to  run  until 
then.  In  such  a  case,  however,  it  is  said  that  as  it  is  within  the 
power  of  the  judgment  creditor  to  cause  these  preliminary  steps  to 
be  taken  at  any  time,  he  cannot  extend  the  statute  of  limitations 
indefinitely  by  neglecting  to  act.  It  is  incumbent  upon  him  to  per- 
fect his  right  of  action  within  a  reasonable  time,  which  can  never 
be  more  than  the  statutory  period.**  Where  the  stockholders  of  a 
banking  corporation  are  made  liable  in  case  of  insolvency  or  ulti- 
mate inability  to  pay,  the  statute  of  limitations  begins  to  run  when 
the  corporation  ceases  to  redeem  its  obligations  and  is  notoriously 
insolvent  and  its  failure  bears  date  from  its  fii'st  and  continued  refusal 
and  inability  to  pay.*®  In  order  that  stockholders  may  not  be  able 
to  rid  themselves  of  liability  for  corporate  obligations,  statutes  have 
also  very  generally  been  enacted  providing  that  such  liability  shall 
continue  for  a  certain  fixed  time  after  the  transfer  of  stock,  or 
ceasing  to  be  a  stockholder.  In  such  cases,  the  action  must  be  com- 
menced within  the  time  specified  after  the  transfer,  or  it  is  barred. 
And  where  the  statute  does  not  run  until  after  the  discovery  by  the 
ag.c^ieved  party  of  the  facts  upon  which  the  liability  was  created, 
it  has  been  held  that  if  the  means  of  knowledge  existed  and  the 
circumstances  were  such  as  to  put  a  man  of  ordinary  prudence  on 
inquiry,  that  is  sufficient  knowledge  to  start  the  statute.  Again, 
where  there  are  two  remedies  leading  to  the  same  relief,  and  the 

12.  Bennett   v.    Thome,    36   Wash,  corporations. 

253,  78  Pac.  936,  68  L.R.A.  113  and  14.  Note :  96  A.  S.  R.  977. 

note.  15.  Henley  v.  Myers,  76  Kan.  723, 

Note:  10  L.R.A.(N.S.)  897.  93  Pac.  168,  93  Pac.  173,  17  L.R.A. 

See  Corporations,  vol.  7,  p.  372.  (N.S.)  779. 

13.  Note :  68  L.R. A.  85.  16.  Godfrey  v.  Terry,  97  U.  S.  171, 
See  Banks,  vol.  3,  p.  416  et  seq.,  as  24  U.   S.    (L.  ed.)   944;  Rarasden   v. 

to  limitation  of  actions  against  stock-  Knowles,  151  Fed.  721,  81  C.  C.  A.  105, 
holders  of  banks;  Corporations,  vol.  7,  10  L.R.A.(N,S.)  897  and  note, 
p.  412  et  seq.,  as  to  limitation  of  ac-       Note:  96  A.  S.  R.  976. 
tions  generally  against  stockholders  of 
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rights  accrue  at  different  times,  the  statute  begins  to  run  from  the 
time  the  right  to  pursue  the  earlier  remedy  accrues.^'  In  this  con- 
nection it  has  also  been  decided  that  a  member  of  a  mutual  insur- 
ance corporation  must  be  regarded  in  a  similar  position  to  a  stock- 
holder, and  that  when  the  corporation  has  been  adjudged  insolvent 
and  a  receiver  appointed,  the  right  to  enforce  a  liability  against  its 
member  accrues,  from  which  time  the  statute  of  limitations  also 
commences  to  run.*^ 

147.  Unpaid  Stock  Subscriptions. — ^Where  the  subscription  be- 
comes due  at  a  fixed  time  in  the  future  the  right  of  action  for 
the  amount  due  thereon  then  accrues,  and  the  statute  starts  to  run 
at  that  time.**  On  the  other  hand,  where  the  subscription  is  silent 
as  to  the  time  of  payment,  there  being  nothing  in  it  limiting  pay- 
ment to  a  call  or  other  contingency,  it  has  been  held  thnt  it  becomes 
payable  immediately,  and  the  statute  commences  running  at  once.*^ 
Ordinarily,  however,  the  amount  to  be  paid  by  a  subscriber  to  corpo- 
rate stock  or  the  balance  of  the  agreed  price  is  dependent  upon  a 
contingency  such  as  a  call  therefor  by  the  directors.  In  that  case 
the  statute  does  not  commence  to  run  until  a  call  has  been  made, 
upon  the  theory  that  where  money  is  to  be  paid  or  a  thing  to  be 
done  upon  the  happening  of  a  contingency,  a  cause  of  action  does 
not  accrue,  and  therefore  no  limitation  can  run,  until  the  event 
specified  has  happened.*  It  has,  however,  been  held  in  this  con- 
nection that  the  condition  must  be  performed  within  a  reasonable 
time  and  not  after  the  period  within  which  an  action  on  the  obliga- 
tion could  be  maintained.*  But  the  statute  only  commences  to  run 
as  to  each  instalment  when  it  becomes  due  by  the  call  of  the  com- 
pany.' And  an  original  call  for  payment  of  subscriptions  on  stock 
amounting  to  a  part  of  their  par  value  does  not  set  the  statute  of 

17.  Note:  96  A.  S.  R,  978  et  seq.  Washington  Sav.  Bank  v.  Butchers', 

18.  Boyd  V.  Eau  Olaire  Mutual  Fire  etc.,  Bank,  107  Mo.  133,  17  S.  W.  644, 
Ass'n,  116  Wis.  155,  90  N.  W.  1086,  28  A.  S.  R.  405  and  note;  Pittsburgh 
94  N.  W.  171,  96  A.  S.  R.  948,  61  R.  Co.  v.  Byers,  32  Pa.  St.  22,  72  Am. 
L.R.A.  918,  overruled  on  another  point  Dec.  770  and  note;  Crofoot  v.  Thatch- 
by  Harrigan  v.  Gilchrist,  121  Wis.  127,  er,  19  Utah  212,  57  Pac.  171,  75  A.  S. 
99  N.  W.  909.  R.  725  and  note;  South  Milwaukee  Co. 

19.  Notes:  96  A.  8.  R.  986;  136  v.  Murphy,  112  Wis.  614,  88  N.  W. 
A.  S.  R.  480.  583,  58  L.R.A.  82  and  note. 

20.  Note :  96  A.  S.  R.  986.  Notes :  72  Am.  Dec.  773 ;  96  A.  S. 
1.  Glenn  v.  Liggett,  135  U.  S.  533,  R.  984;  136  A.  S.  R.  479;  58  L.R.A. 

10  S.  Ct.  8G7,  34  U.  S.  (L.  ed.)  262;  85. 

Vermont  Marble  Co.  v.  Declez  Granite  See  also  Corporations,  vol.  7,  p.  260, 

Co,,  135   Cal.  679,  67  Pac.   1057,   87  412,  as  to  when  8ta4;ute  commences  to 

A.    S.    R.    143,    56   L.R.A.    728    and  run. 

note;  Glenn  v.  Howard,  81  Ga.  383,  2.  Note:  72  Am.  Dec.  773. 

8  S.  E.  633,  12  A.  S.  R.  318 ;  Tag-  8.  Taggart  v.  Western  Maryland  R. 

gart   V.    Western    Maryland    E.    Co.,  Co.,  24  Md.  563,  89  Am.  Dec.  760. 

24    Md.     563,     89     Am.     Dec.     760;  Note:  136  A.  S.  R.  479. 
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limitations  in  motion  as  against  subsequent  calls  for  the  remainder, 
made  by  creditors  of  the  corporation.*  In  accordance  with  this  gen- 
eral rule,  the  statute  will  not  commence  to  run  against  premium, 
deposit  or  stock  notes  payable  on  demand  until  a  demand  has  in 
fact  been  made.*  And  this  principle  has  been  applied  even  where 
the  corporation  has  become  insolvent,  although  some  cases  hold  that 
where  such  a  situation  exists,  actions  for  unpaid  subscriptions  accrue 
from  the  date  of  insolvency.*  But  it  has  been  held  in  a  suit  by 
creditors  of  an  insolvent  corporation  to  compel  holders  of  bonus 
stock  to  make  payment  therefor  that  the  statute  does  not  commence 
to  run  prior  to  the  insolvency  of  the  corporation.  In  such  a  case 
the  corporation  had  no  cause  of  action  against  the  holders  of  the 
stock  and  as  between  them  and  the  company,  the  agreement  for 
its  issuance  was  valid.  The  creditors  under  those  circumstances  do 
not  seek  to  enforce  a  right  of  action  acquired  through  or  from  the 
corporation,  but  one  that  has  accrued  directly  to  themselves,  or  for 
their  benefit,  and  which  does  not  accrue  until  the  corporation  has 
become  insolvent. "^  And  where  an  agreement  between  a  corporation 
and  subscribers  to  its  stock  provides  for  the  issuance  of  full  paid 
shares  and  that  no  further  assessments  shall  be  made  thereon,  no 
action  will  lie  at  law  to  recover  the  unpaid  balance,  until  the  agree- 
ment is  set  aside  as  in  fraud  of  creditors  and  an  assessment  made 
upon  such  stock.  And  until  such  order  of  the  court,  and  assess- 
ment or  some  authorized  demand  upon  the  stockholder  to  pay  the 
balance  due  on  the  stock,  no  cause  of  action  accrues  against  him  in 
favor  of  the  assignees  in  bankruptcy  and  the  statute  of  limitation 
does  not  begin  to  run  in  his  favor.*  Again,  where  an  incorporation 
is  empowered  by  statute  to  collect  assessments  by  sale  of  stock,  and 
then  by  suit  for  the  balance  due,  the  statute  of  limitations  does  not 
begin  to  run  till  the  stock  is  sold  and  the  balance  ascertained.* 

148.  Call  by  Court  for  Unpaid  Stock  Subscriptions. — Unpaid  stock 
subscriptions,  subject  to  a  call  by  the  corporation,  ore  a  trust  fund 
in  the  hands  of  the  directors  to  be  collected  and  honestly  appropriated 
to  the  payment  of  the  corporation's  just  debts,  and  where  they  neg- 
lect to  exercise  the  power  conferred  upon  them  to  make  a  call,  a 

4.  Vermont  Marble   Co.   v.   Declez  198  Pa.  St.  68,  47  Atl.  941,  S8  LJLA. 

Granite   Co.,  135   Cal.  679,  67   Pac.  471  and  note. 

1057,  87  A.  S.  R.  143,  56  L.R.A.  728.  Note:  96  A.  S.  R.  985. 

6.  Crofoot  V.  Thatcher,  19  Utah  212,  7.  Hospes    v.    Northwestern    Mfg., 

57  Pac.  171,  75  A.  S.  R.  725  and  note;  etc.,  Co.,  48  Minn.  174,  50  N.  W.  1117, 

New  England  Fire  Ins.  Co.  v.  Haynes,  31  A.  S.  R.  637,  15  L.R.A.  470. 

71  Vt.  306,  45  Atl.  221,  76  A.  S.  R.  8.  Scovill  v.  Thayer,  105  U.  S.  143, 

771  and  note.  26  U.  S.  (L.  ed.)  968. 

Notes:  96  A.  S.  R.  987;  1  L.R.A.  9.  Cape  Fear,  etc.,  Nav.  Co.  v.  Wil- 

(N.S.)  914.  cox,  52  N.  C.  481,  78  Am.  Dec.  260 

6.  Swearing  v.  Sewickley  Dairy  Co.,  and  note. 
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court  of  equity  may  enforce  such  payments.  When  this  procedure 
is  required  the  statute  does  not  begin  to  run  until  a  court  of  com- 
petent jurisdiction  has  made  a  decree  ordering  an  assessment/*  which 
has  the  same  effect  to  set  the  statute  in  motion  as  if  a  call  were  made 
by  the  oflScers  of  the  corporation.**  So  when  the  terms  of  a  subscrip-. 
tion  to  stock  of  a  corporation  bind  the  stockholders  to  pay  '*in  such 
instalments  as  may  be  called  for  by  said  company/'  and  the  corpo- 
ration,  becoming  embarrassed,  executes  a  deed  of  assignment  for  the 
benefit  of  creditors,  not  having  called  in  all  the  stock  subecribed,  it 
has  been  held  that  the  statute  does  not  begin  .to  run  in  favor  of  the 
stockholders  until  a  decree  is  rendered  by  a  court  of  equity  under  a 
bill  filed  by  the  creditors,  making  an  assessment  and  call  for  the 
unpaid  subscriptions/' 

149.  Dividends. — When  a  corporation  has  declared  a  dividend,  and 
it  becomes  payable,  the  stockholder  is  regarded  as  having  a  vested 
right  in  the  money  thus  appropriated  and  may  demand'  payment 
of  the  proportionate  part  thereof  which  belongs  to  the  shares  of  stock 
owned  by  him.  But  a  demand  for  payment  of  dividends  declared 
in  favor  of  stockholders  must  be  made  before  suit  can  be  maintained 
to  recover  them,**  or  at  least  there  must  be  a  notice  to  the  share- 
holder that  his  right  to  dividends  is  denied.**  And,  although  there 
appears  to  be  authority  to  the  contrary/*  it  would  seem  to  follow  that 
in  the  absence  of  such  a  demand  or  notice,  the  statute  of  limitations 
would  not  commence  to  run/*  provided  of  course  that  the  demand 
Ls  made  within  a  reasonable  time,  or  at  least  within  the  period  pre- 
scribed by  statute.^' 

Indemnity  Contracts 

150.  Bonds  and  Indemnity  Contracts. — The  time  when  the  statute 
commences  to  run  against  an  action  on  a  bond  or  contract  of  indemnity 
given  to  secure  the  performance  of  official  duties  or  of  some  act  or 
obligation  is^  to  a  great  extent,  controlled  both  by  the  statute  under 

10.  Scovill  V.  ThayefT,  105  U.  S.  143,  See  Corporations,  vol.  7,  p.  294,  as 
26  U.  S.  (li.  ed.)  968;  Glenn  v.  Semple,  to  actions  to  collect  dividends. 

80  Ala.  159,  60  Am.  Rep.  92.  14.  Philadelphia,    etc.,    R.    Co.    ▼. 

Notes:  3  A.  S.  R.  828 j  136  A.  S.  R.  CoweU,  28  Pa.  St.  829,  70  Am.  Dec. 
481.  128  and  note. 

11.  Note:  8  A.  S.  R.  828.  16.  Winchester,  etc.,  Turnpike  Co.  v. 

12.  Glenn  v.  Semple,  80  Ala.  169,  60  Wickliffe,  100  Ky.  631,  38  S.  W.  866, 
Am.  Rep.  92.  66  A.  S.  R.  356  and  note. 

13.  Winchester,  etc.,  Tnmpike  Co.  v.  16.  Philadelphia,  etc.,  R.  Co.  ▼.  Co- 
WiekHffe,  100  Ky.  531,  38  S.  W.  866,  well,  28  Pa.  St.  329,  70  Am.  Dec  128 
66  A.  S.  R.  356  and  note;  Philadelphia,  and  note. 

etc.,  R.  Co.  V.  CoweU,  28  Pa.  St.  329,       Note:  99  Am.  Dec.  764. 
70  Am.  Dec.  128.  17.  See  supra,  par.  122,  as  to  neces- 

Note:  99  Am.  Dec.  764.  sity  of  demand* 
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which  the  bond  may  be  given  or  by  the  terms  of  the  contract  itself. 
There  must  of  course,  in  order  to  have  the  statute  attach,  be,  at  the 
least,  a  breach  of  the  bond,*®  at  which  time,  according  to  some  cases, 
the  period  begins  to  run,**  while  in  others  it  is  said  to  commence 
in  favor  of  the  surety  when  he  becomes  liable  to  suit,*®  and  yet,  again, 
from  the  time  the  promisee  sustains  actual  loss,  and  not  from  the  time 
the  promisor  becomes  liable  for  the^  payment  of  it.*  Again,  it  has 
been  held  that  a  cause  of  action  against  an  oflScer  for  retaining  moneys 
occurs  at  the  expiration  of  his  term  and  that  the  statute  of  limitations 
does  not  commence  running  against  an  action  on  his  official  bond 
until  the  close  of  his  term  of  office,  though  the  conversion  of  which 
he  is  found  guilty  took  place  at  a  much  earlier  time.'  But  where 
action  can  be  brought  against  the  sureties  on  the  bond  of  an  officer 
for  his  misfeasance  in  office  at  the  same  time  it  is  brought  against 
him,  the  statute  of  limitations  also  begins  to  run  in  their  favor  from 
the  time  the  cause  of  action  against  him  accrues.* 

151.  Executor's,  Administrator's  and  Guardian's  Bond. — In  an 
action  upon  an  executor's  or  administrator's  bond,  the  foundation 
of  the  right  of  recovery  is  the  liability  of  the  principal,  when  a  judg- 
ment against  him  has  been  rendered.  The  cause  of  action  is  held  to 
Accrue  upon  the  failure  of  the  executor  or  administrator  to  pay  the 
judgment  so  rendered  against  him.*  And  where  the  judgment  has 
1)een  reversed  on  appeal,  as  being  too  large,  and  the  case  has  been 
Tcmanded,  the  statute  of  limitations  begins  to  run  from  the  date  of 
a  new  and  final  judgment  for  the  amount  as  reduced  by  the  direction 
of  the  appellate  court.*  So  where  an  administrator  dies,  and  his 
administrator  files  an  account  of  his  intestate's  administration,  and 
a  decree  is  made,  showing  a  balance  due  the  estate,  in  a  suit  by  the 
distributees  against  the  sureties  on  the  bond  of  the  first  administrator, 
the  statute  of  limitations  begins  to  run  from  the  date  of  the  decree, 
and  not  from  the  death  of  the  administrator.*  And  in  an  action  by 
an  executor  on  the  bond  of  a  legatee,  conditioned  for  the  repayment 
of  the  legacy  in  case  a  deficiency  of  assets  should  arise,  it  has  been 
held  that  the  statute  of  limitation  commences  to  run  from  the  dis- 
covery of  the  deficiency  of  the  assets,  and  not  from  the  date  of  the 

18.  Middletown  v.  Newport  Hospi-  8.  McGovem  v.  Rectans,  105  S.  W. 
tal,  16  R.  I.  319, 15  AtL  800, 1  L.R.A.  965,  32  Ky,  L.  Rep.  364,  14  L.B.A. 
191.  (N.S.)  380. 

19.  Alexander  v.  Brvan,  110  U.  S.  4.  Nevitt  v.  Woodbum,  160  HI.  203, 
414,  4  S.  Ct.  107,  28  U.  *S.  (L.  ed.)  195;  43  N.  E.  385,  52  A.  S.  R.  315  and 
Piesoe  v.  Merrill,  128  Cal.  464,  61  Pac.  note. 

64,  79  A.  S.  R.  56  and  note;  State  v.       Note:  61  Am.  Dec.  503. 

Pratte,  8  Mo.  286,  40  Am.  Dec.  140.  5.  Nevitt  v.  Woodbum,  160  111.  203, 

20.  Note:  61  Am.  Dec.  507.  43  N.  E.  385,  52  A.  S.  R.  315  and 

1.  Note :  13  Ann.  Cas.  699.  note. 

2.  People  V.  Van  Ness,  79  Cal.  84,  6.  Williams  v.  State,  68  Miss.  680, 
21  Pac.  554,  12  A.  S.  R.  134  and  note.   10  So.  52,  24  A.  S.  R.  207  and  note. 
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boncL'  Similarly  a  cause  of  action  against  a  surety  on  the  bond  of  a 
guardian  does  not  accrue,  nor  does  the  statute  of  limitations  com- 
mence to  run,  until  the  amount  of  the  liability  is  established  by  the 
order  of  the  probate  court  and  an  order  is  made  by  that  court  directing 
the  amount  to  be  paid  over.®  And  in  this  connection  it  has  been 
decided  that  a  guardian  is  "discharged,"  within  the  meaning  of  a 
statute  providing  that  no  action  shall  be  maintained  against  the 
sureties  on  his  bond  unless  commenced  within  four  years  from  the 
time  the  guardian  is  discharged,  whenever  the  guardianship  is  effec- 
tually determined  and  brought  to  a  close,  either  by  the  removal,  resig- 
nation, or  death  of  the  guardian,  the  marriage  of  a  female  guard- 
ian, the  arrival  of  a  minor  ward  at  the  age  of  twenty-one  years, 
or  otherwise.^  But  under  a  statute  providing  that  actions  upon  a 
guardian's  bond  must  be  commenced  within  three  years  after  a  re- 
moval or  discharge,  unless  at  the  time  of  the  discharge  the  person 
entitled  to  sue  was  under  legal  disability,  the  fact  that  no  action  could 
be  maintained  until  the  filing  of  the  final  report  by  the  guardian  and 
its  confirmation  by  the  court  has  been  held  not  to  prevent  the  running 
of  the  statute  of  limitations.^^ 

152.  Between  Principal  and  Surety  or  Cosureties. — ^The  statute  of 
limitations,  as  between  principal  and  surety,  begins  to  run  from  the 
time  of  the  payment  of  the  debt  by  the  surety,  and  not  from  the 
date  of  the  maturity  of  the  original  contract.**  Similarly  the  right 
of  action  of  one  of  the  sureties  on  a  bond,  note,  or  other  obligation, 
who  has  paid  the  whole  or  more  than  his  proportionate  part  of  the 
sum  for  which  all  are  proportionately  liable,  to  compel  a  cosurety  to 
contribute  his  share  to  the  amount  so  paid,  accrues  at  the  time  of 
payment  and  the  statute  begins  to  run  from  that  time.*'  And  it  has 
been  held  that  the  liability  of  a  surety  to  contribute  towards  the 
amount  paid  by  his  cosurety  is  not  barred  by  the  running  in  his 
favor  of  the  limitation  period  against  the  claim  in  the  hands  of  the 
payee,  if  the  cosurety  subsequently  pays  the  claim  before  it  is  barred 

7.  Salisbury  v.  Black,  6  Harr.  &  J.       Note:  96  A.  8.  R.  976. 

(Md.)  293,  14  Am.  Dec.  279.  12.  Mentzer  v.  Biirlingame,  78  Kan. 

8.  Wallace  v.  Swepston,  74  Ark.  520,  219,  97  Pac.  371,  18  L.R.A.(N.S.)  686 
86  S.  W.  398, 109  A.  S.  R.  94  and  note,  and  note;  Cochran  v.  Walker,  82  Ky. 

9.  Perkins  v.  Cheney,  114  Mich.  667,  220,   56  Am.   Rep.   891;    Sherrod   v. 
72  N.  W.  695,  68  A.  S.  R.  496  and  note.  Woodard,  16  N.  C.  360,  26  Am,  Dec. 

10.  Berkin  v.  Marsh,  18  Mont.  162,  714  and  note;  Camp  v.  Bostwick,  20 
44  Pac.  528,  56  A.  S.  R.  565.  Ohio  St.  337,  5  Am.  Rep.  669;  Bushnell 

11.  Loewenthal  v.  Coonan,  135  Cal.  v.  Bushnell,  77  Wis.  435,  46  N.  W.  442, 
381,  67  Pac.  324,  87  A.  S.  R.  115  and  9  L.R.A.  411.  ^..  ,^  .  «  „ 
note;  Graves  v.  Johnson,  48  Conn.  160,  Notes:  61  Am.  Dec.  505;  10  A.  8.  R. 
40  Am.  Rep.  162;  Scott  v.  Nichols,  27  647;  60  A.  S.  R.  208;  18  L.R.A.(N.S.) 
Miss.  94,  61  Am.  Dec.  503  and  note;  585;  15  Ann.  Cas.  1030;  21  Eng.  Rul, 
Hammond  v.  Myers,  30  Tex.  375,  94  Cas.  635. 

Am.  Dec.  322  and  note. 
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in  his  favor.^*  Where  such  a  suit  is  instituted,  founded  upon  the 
implied  promise  of  the  cosuretj^,  the  period  of  limitation  is  that 
applicable  in  the  case  of  an  implied  assumpsit,  and  not  the  period 
that  applies  to  a  suit  on  the  obligation.^^  But  it  has  been  held  that 
a  surety  is  not  relieved  from  his  obligation  to  contribute  by  the  failure 
of  his  cosurety  to  make  payment  until  after  the  statute  of  limitations 
has  run  against  their  joint  obligation,  such  obligation  having  been 
kept  alive  as  against  the  latter  by  a  valid  judgment  in  favor  of  the 
obligee.**  And  the  statute  has  been  held  not  to  begin  to  run  against 
a  surety  on  a  committee's  bond  in  favor  of  one  who  is  to  collect  money 
for  the  committee  and  retain  it  in  his  custody  until  the  surety  is  dis- 
charged from  his  liability  or  damnified,  from  the  time  the  money  is 
so  collected  by  him,  but  from  the  time  the  liability  of  the  surety  is 
fixed  by  the  settlement  of  the  committee's  account.**  In  case  a  surety 
has  been  compelled  to  pay  the  amount  of  a  bond  under  an  erroneous 
judgment  it  is  held  that  the  statute  of  limitations  does  not  begin  to 
run  against  his  right  to  compel  a  return  of  the  sum  so  paid  until 
the  judgment  is  reversed  on  appeal.*' 

153.  Guaranty. — The  statute  of  limitations  commences  running  in 
favor  of  a  guarantor  from  the  time  he  is  liable  to  suit,  and  this  may 
or  may  not  be  the  same  time  his  principal  becomes  so  liable.**  In  case 
of  an  absolute  guaranty  the  liability  accrues  either  at  a  time  fixed  in 
the  contract  or  at  the  same  moment  that  the  right  of  action  accrues 
against  the  principal.**  So  the  liability  of  the  guarantor  of  a  note 
secured  by  mortgage  accrues  at  the  time  of  the  maturity  of  the  note, 
without  regard  to  the  exhaustion  of  the  security.**  And  if  notice  to  a 
guarantor  is  required  by  the  contract,  before  his  liability  to  pay  aris.^s, 
the  statute  will  not  commence  to  run  in  his  favor  until  such  notice 
has  been  given.*  In  the  case  of  a  continuing  guaranty  the  statute 
does  not  commence  to  run  in  favor  of  a  guarantor  until  there  is  a 
default  in  payment  by  the  principal,  and  a  full  and  complete  cause 
of  action  has  accrued  against  the  former.*  So  if  a  guarantor  dis- 
charges the  debt  of  his  principal  before  the  statute  of  limitations  has 
operated  against  it,  a  right  of  action  on  such  payment  accrues  in  his 
favor  and  against  his  coguarantors,  and  the  statute  of  limitations 

18.  Hard  t.  Mingle,  206  N.  Y.  179,  18.  Hooper  v.  Hooper,  81  Md.  155, 

99  N.  E.  542,  42  L.R.A(N.S.)  1131.  31  Atl.  508,  48  A.  S.  R.  496  and  note. 

14.  Note :  15  Ann.  Gas.  1030.  19.  Note :  61  Am.  Dec  507. 

15.  Kelly  v.  Sproul,  153  Mich.  691,  20.  Woolwine  v.  Storrs,  148  Cal.  7, 
117  N.  W.  327, 15  Ann.  Gas.  1029  and  82  Pac.  434,  113  A.  S.  R.  183. 

note.  Note:  61  Am.  Dee.  507. 

16.  Keller  ▼.  Rhoads,  39  Pa.  St.  513,       1.  Hooper  ▼.  Hooper,  81  Md.  156,  31 
80  Am.  Dec  539.  Atl.  508,  48  A.  S.  R.  496  and  note. 

17.  Green  ▼.   Spokane   Gounty,  55       2.  Bank  v.  Knotts,  10  Rich.  L.  (S. 
Wash.  308,  104  Pac  610,  25  L.R.A.   G.)  543,  70  Am.  Dec.  234. 

(N.S.)  31  and  note 
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does  not  commence  to  run  until  such  payment.'  And  as  the  statute 
does  not  begin  to  run  until  such  a  cause  of  action  has  accrued,  upon 
a  guaranty  of  payment  of  the  debt  of  another,  the  consideration  for 
which  is  forbearance  to  sue  for  a  reasonable  time,  the  statute  of  lijpiita- 
tions  does  not  begin  to  operate  until  such  reasonable  time  has  elapsed.^ 
Again,  if  a  person,  acting  in  good  faith,  guarantees  that  the  signature 
to  an  irrevocable  power  of  attorney  to  transfer  shares  of  stock  in  a 
company  is  genuine,  such  guaranty  raises  an  implied  promise  upon 
the  part  of  the  guarantor  to  be  answerable  to  any  party  who  purchases 
the  certificate  and  power,  or  makes  a  transfer  of  it ;  but  if  the  signature 
is,  in  fact,  a  forgery,  the  implied  promise  of  the  guarantor  is  broken 
when  it  is  made,  the  right  of  action  accrues  immediately,  and  the 
statute  of  limitations  begins  to  run  from  the  date  of  the  guaranty.* 

Injuries  to  Reai  Property 

154.  General  Principles. — ^When  the  original  act  or  cause  of  injury 
is  permanent  in  its  nature  and  the  damages,  both  present  and  prospec- 
tive, may  be  recovered  in  one  action,  the  statute  will  generally  be 
regarded  as  attaching  at  the  time  the  act  complained  of  is  done.* 
But  where  a  wrongful  act  results  in  a  recurring  or  continuing  injury, 
there  is  a  cause  of  action  not  only  for  the  injury  consequent  upon  the 
original  act  but  also  for  such  successive  ones  as  may  result  in  the 
future,  in  which  case  the  statute  attaches  at  the  time  of  the  occurrence 
of  the  injury.'    Thus  if  a  trespass  is  followed  by  injury  constituting 

8.  Hooper  v.  Hooper,  81  Md.  155,  31  Bridge  Terminal  R.  Co.,  179  Mo.  698, 

Atl.  508,  48  A.  S.  R.  496  and  note.  79  S.  W.  386,  101  A.  S.  R.  524,  64 

4.  Thomas  ▼.  Croft,  2  Rich.  L.  (S.  L.R.A.  959;   Austin,  etc.,  R.   Co.   v. 

C.)  113,  44  Am.  Dec  279  and  note.  Anderson,  79  Tex.  427,  16  S.  W.  484, 

6.  Lehigh  Coal,  etc.,  Co.  v.  Blakes-  23  A.  S.  R.  350  and  note;  Texas,  etc., 

lee,  189  Pa.  St.  13,  41  AtL  992,  69  A.  R.  Co.  v.  Edwington,  100  Tex.  496, 101 

S.  R.  788  and  note.  S.  W.  441,  9  L.R.A.(N.S.)  988;  Vir- 

6.  Gulf,  etc.,  R.  Co.  v.  Moseley,  161  ginia  Hot  Springs  Co.  v.  McCrary,  106 

Fed.  72,  88  C.  C.  A.  236,  20  L.R.A.  Va.  461,  66  S.  E.  216,  10  Ann.  Cas. 

(N.S.)  885  and  note;  St.  Louis,  etc.,  R.  179  and  note,  10  L.R.A.(N.S.)  465. 

Co.  V.  Biggs,  52  Ark.  240,  12  S.  W.  Notes:  126  A.  S.  R.  953;  10  Ann. 

331,  20  A.  S.  R.  174  and  note,  6  L.R. A.  Cas.    186;    5    L.R.A.(N.S.)    379;    36 

804  and  note;  Turner  v.  Overton,  86  L.R.A.(N.S.)  835. 

Ark.  406,  111  S.  W.  270,  20  L.R.A.  7.  Knapp,   etc,  Mfg.   Co.   v.   New 

(N.S.)  894  and  note;  St.  Francis  Levee  York,  etc,  R.  Co.,  76  Conn.  311,  66 

Dist.  V.  Barton,  92  Ark.  406,  123  S.  Atl.  612,  100  A.  S.  R.  994;  Smith  v. 

W.  382,  136  A.  S.  R.  191,  25  L.R.A.  SedaUa,  162  Mo.  283,  53  S.  W.  907,  48 

(N.S.)  645  and  note;  Powers  v.  Coun-  L.R.A.  711;  Fremont,  etc.,  R.  Co.  v. 

cil  Bluffs,  45  la.  652,  24  Am.  Rep.  792;  Harlin,  50  Neb.  698,  70  N.  W.  263,  61 

National  Cooper  Co.  v.  Minnesota  Min.  A.  S.  R.  678  and  note,  36  L.R. A.  417 ; 

Co.,  67  Mich.  83,  23  N.  W.  781,  58  Am.  Chicago,  etc,  R.  Co.  v.  Emmert,  53 

Rep.  333;  Priebe  v.  Ames,  104  Minn.  Neb.  237,  73  N.  W.  640,  68  A.  S.  R. 

419,  116  N.  W.  829,  17  L.R.A.(N.S.)  602  and  note;  Church  of  Holy  Cora- 

206  and  note;  De  Geofroy  v.  Merchants  munion  v.  Paterson  Extension  R.  Co., 
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a  continuing  nuisance,  the  damages  for  the  original  trespass  must 
all  be  recovered  in  one  action,  but  successive  actions  may  be  brought 
to  recover  damages  for  the  continuation  of  the  wrongful  conditions, 
and  in  these  the  damages  are  estimated  only  to  the  date  of  the  bring- 
ing of  each  suit,  and  the  statute  of  limitations  does  not  begin  to  run 
from  the  date  of  the  original  trespass.^  So  the  right  of  action  for 
trespass  to  real  estate  does  not  accrue  to  the  one  owning  the  property 
at  the  time  the  trespass  is  committed,  in  the  case  of  a  sewer  system 
emptying  into  a  stream  to  the  injury  of  a  riparian  owner,  where  the 
extent  of  the  injury  cannot  then  be  for  all  time  estimated,  while  subse- 
quent change  of  the  outlet  and  enlargement  of  the  system  materially 
increase  the  injury  after  the  change  in  the  ownership  of  the  riparian 
property.*  Again,  where  an  act  is  not  necessarily  injurious  or  is 
not  an  invasion  of  the  rights  of  another,  the  act  itself  affording  no 
cause  of  action,  the  statute  of  limitations  begins  to  run  against  an 
action  for  consequential  injuries  resulting  therefrom  only  from  the 
time  actual  damage  ensues.^^  So  it  is  held  that  the  statute  does  not 
attach  against  a  right  of  action  for  damages  for  the  removal  of  lateral 
support  until  injury  actually  results.**  And  it  has  been  decided  that 
the  statute  begins  to  run  against  an  action  for  injuries  by  the  settling 
of  the  walls  of  a  building  because  of  insufficiency  of  a  retaining  wall 
built  by  a  railroad  company  when  constructing  its  tracks  in  a  cut 
alongside  of  the  property  when  the  injury  occurs,  and  not  at  the 
time  of  the  completion  of  the  wall.**    This  principle  has  also  been 

66  N.  J.  L.  218,  49  Atl.  1030,  66  L.R.A.  Ark.  406,  123  S.  W.  382,  136  A  S.  R. 
81  and  note;  Austin,  etc.,  R.  Co.  v.  191,  26  L.R.A.(N.S.)  646  and  note; 
Anderson,  79  Tex.  427,  15  S.  W.  484,  Church  of  Holy  Communion  v.  Patcr- 

23  A.  S.  R.  350  and  note;  Doran  v.  son  Extension  R.  Co.,  66  N.  J.  L.  218, 
Seattle,  24  Wash.  182,  64  Pac.  230,  85  49  Atl.  1030,  55  L.R.A.  81  and  note; 
A.  S.  R.  948,  54  L.R.A.  632  and  note ;  Austin,  etc.,  R.  Co.  v.  Anderson,  79 
Pickens  v.  Coal  River  Boom,  etc.,  Co.,  Tex.  427,  15  S.  W.  484,  23  A.  S.  R. 
51  W.  Va.  445,  41  S.  E.  400,  90  A.  S.  350  and  note ;  Eells  v.  Chesapeake,  etc., 
R.  819;  Pickens  v.  Coal  River  Boom,  R.  Co.,  49  W.  Va.  65,  38  S.  E.  479, 
etc.,  Co.,  66  W.  Va.  10,  65  S.  E.  865,  87  A.  S.  R.  787  and  note;  Backhouse 

24  L.R.A.(N.S.)  354  and  note.  v.  Bonomi,  34  L.  J.  Q.  B.  181,  9  H.  L. 
Notes :  126  A.  S.  R.  953 ;  36  L.R.A.  Cas.  503,  16  Eng.  RuL  Cas.  215  and 

(N.S.)  835.  note. 

8.  Doran  y.  Seattle,  24  Wash.  182,  Notes:  96  A.  S.  R.  953,  954;  61 
64  Pac.  230,  85  A.  S.  R.  948  and  note,  L.R.A.  711;  5  L.R.A.(N.S.)  379;  13 
54  L.R.A.  532.  Ann.  Cas.  698. 

9.  Smith  V.  Sedalia,  152  Mo.  283,  63  11.  Smith  v.  Seattle,  18  Wash.  484, 
S.  W.  283,  48  L.R.A*.  711.  51  Pac.  1057,  63  A.  S.  R.  910  and  note, 

10.  West  Pratt  Coal  Co.  v.  Donnan,  Notes:  33  A.  S.  B.  472;  126  A.  S.  R. 
161  Ala.  389,  49  So.  849,  135  A.  S.  R.  954. 

127  and  note,  18  Ann.  Cas.  750  and       12.  Church  of  Holy  Communion  ▼. 
note,  23  L.R.A. (N.S)   805  and  note;   Paterson  Extension  R.  Co.,  66  N.  J.  L. 
Turner  v.  Overton,  86  Ark.  406,  111  S.  218,  49  Atl.  1030,  55  L.R.A.  81  and 
W.  270,  20  L.R.A. (N.S.)  894  and  note;   note. 
St.  Francis  Levee  Dist.  v.  Barton,  92 
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applied  where  a  structure,  though  permanent  in  its  character,  is  not 
necessarily  and  of  itself  a  permanent  and  continuing  nuisance,  but 
only  becomes  such  in  consequence  of  some  supervening  cause  which 
produces  special  injury.  In  such  cases  the  statute  begins  to  run 
against  the  cause  of  action  therefor  only  from  the  time  of  its  accrual, 
that  is,  from  the  time  when  the  actual  damage  is  occasioned.^'  Thus 
where  a  structure  is  erected  which  occasions  no  injury  to  neighboring 
property  at  the  time  of  the  erection,  but  subsequently  casts  water  upon 
adjacent  premises  to  their  detriment,  the  cause  of  action  for  the  tort 
arises,  and  the  statute  of  limitation  thereon  commences  to  run,  at  the 
time  the  injury  is  suffered,  and  not  at  and  from  the  date  of  the  erection 
of  the  structure.**  But  when  the  piurchaser  of  a  railroad  from  a  tres- 
passer, who  has  laid  the  track  in  a  street  without  right  to  do  so,  takes 
possession,  it  has  been  held  that  a  new  cause  of  action  arises,  and  as 
to  such  purchaser  and  against  abutting  owners  the  period  of  limitation 
begins  to  run  from  that  date,  where  the  statute  prohibits  the  laying 
of  a  railroad  track  in  a  street  until  the  damage  is  ascertained  and 
paid  to  abutting  owners.** 

155.  Nuisances. — ^Although  there  is  some  conflict  as  to  when  the 
statute  attaches  in  particular  cases  of  actions  to  recover  damages  for 
nuisances,  the  rule  as  supported  by  the  weight  of  authority  seems 
to  be  that  when  by  wrongful  acts  a  permanent  nuisance  is  created 
and  the  injury  therefrom  is  direct,  immediate,  and  complete,  so  that 
the  damages  can  be  immediately  measured  in  a  single  action,  the 
statute  will  begin  to  run  from  the  erection  of  the  nuisance.**  On  the 
other  hand,  when  the  injury  is  not  complete,  so  that  the  damages  can 
be  measured  at  the  time  of  the  creation  of  the  nuisance  in  one  action, 
but  depends  upon  its  continuance  and  the  uncertain  operation  of  the 
seasons  or  of  the  forces  set  in  motion  by  it,  the  statute  will  not  begin 

13.  Note :  13  Ann.  Gas.  698.  See  in-  652,  24  Am.  Rep.  792;  McDaniel  v. 
fra,  par.  155,  as  to  nuisances.  Cherry^ale,  91  Eian.  40,  136  Pae.  899, 

14.  Note:  126  A.  S.  R.  954.  See  in-  60  L.R.A.(N.8.)  388;  De  Geofroy  v. 
fra,  par.  156-158,  as  to  overflowing  Merchants'  Bridge  Terminal  R.  Co., 
lands.                          '  179  Mo.  698,  79  S.  W.  386,  101  A.  S. 

15.  Harbach  v.  Des  Moines,  etc.,  R.  R.  524,  64  L.R.A.  959 ;  Austin,  etc.,  R. 
Co.,  80  la.  593,  44  N.  W.  348,  11  Co.  v.  Anderson,  79  Tex.  427, 15  S.  W. 
L.R.A.  113.  484,  23  A.  S.  R.  350  and  note;  Texas, 

16.  St.  Louis,  etc.,  R.  Co.  v.  Biggs,  etc.,  R.  Co.  v.  Edrington,  100  Tex.  496, 
52  Ark.  240, 12  S.  W.  331,  20  A.  S.  R.  101  S.  W.  441,  9  L.R.A.(N.S.)  988; 
174  and  note,  6  L.R.A.  804  and  note;  Virginia  Hot  Springs  Co.  v.  McCray, 
Turner  v.  Overton,  86  Ark.  406,  111  106  Va.  461,  56  S.  E.  216,  10  Ann. 
S.  W.  270,  20  L.R.A.(N.S.)  894  and  Cas.  179  and  note,  10  L.RA.(N.S.) 
note;  St.  Francis  Levee  Dist.  v.  Barton,  465;  Pickens  v.  Coal  River  Boom,  etc., 
92  Ark.  406,  123  S.  W.  382,  135  A.  S.  Co.,  66  W.  Va.  10,  65  S.  E.  866,  24 
R.  191,  25  L.R.A.(N.S.)  645  and  note;  L.R.A.(N.S.)  354  and  note. 
Chicago,  etc.,  R.  Co.  v.  Loeb,  118  111.  Notes:  126  A.  S.  R-  953;  10  Ann. 
203,  8  N.  E.  460,  59  Am.  Rep.  341  and  Cas.  186. 

note;  Powers  v.  Council  Bluff,  45  la. 
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to  run  until  actual  damage  has  resulted  therefrom.*'  In  the  applica- 
tion of  these  principles  a  nuisance  resulting  from  the  smoke,  dust, 
cinders,  and  noise  of  a  railroad  is  regarded  as  of  a  permanent  nature, 
depreciating  the  market  value  of  neighboring  property,  and  there- 
fore all  the  damages  are  recoverable  in  a  single  action,  and  the  statute 
runs  from  the  time  the  railroad  commences  operation.*®  And  although 
a  similar  conclusion  has  been  reached  in  respect  to  a  nuisance  caused 
by  the  discharge  of  sewage  from  a  sewer  system  of  permanent  con- 
struction into  a  stream  or  upon  the  land  of  another,**  it  seems  to  be 
generally  held  that  a  nuisance  thus  caused  is  continuing  and  is  of 
such  a  temporary  nature  that  an  action  may  be  brought  and  recovery 
had  for  damages  caused  thereby  within  the  statutory  period  of  limita- 
tions immediately  preceding  the  action,  although  the  original  cause  of 
action  is  barred.*^  Similarly  the  cause  of  action  to  an  owner  of  land 
damaged  by  deposits  on  it  of  refuse  material  put  into  a  stream  by  h 
person  engaged  in  mining  operations,  and  thence  carried  by  its  waters 
and  deposited  on  the  land,  first  accrues  when  the  material  is  thus 
deposited ;  and  the  statute  does  not  run  against  such  action  •until 
then,  there  being  no  right  of  action  prior  thereto.*  Among  other 
instances  of  the  starting  of  the  statute  at  the  time  when  damage  and 
loss  occur  rather  than  when  the  original  act  is  done  or  structure 
erected  may  also  be  mentioned  that  of  an  injury  to  the  operation  of  a 
mill  as  a  result  of  deposits  in  the  stream ;  •  damages  caused  by  the 
use  of  a  street  in  front  of  the  premises  of  an  abutting  owner  by  a 
railroad  company,  in  an  improper  manner,'  and  injuries  to  adjoining 
property  as  a  result  of  the  negligent  erection  of  a  bulkhead  by  a 

17.  St.  Louis,  etc.,  R.  Co.  v.  Biggs,  18.  Chicago,  etc.,  R.  Co.  ▼.  Loeb,  118 

52  Ark.  240,  12  S.  W.  331,  20  A.  S.  R.  111.  203,  8  N.  E.  460,  59  Am.  Rep.  341 

174  and  note,  6  L.R.A.  804  and  note;  and  note. 

Turner  v.  Overton,  86  Ark.  406,  111  Note:  10  Ann.  Cas.  186. 

S.  W.  270,  20  L.R.A.(N.S.)   894  and  19.  McDaniel  v.  Cherry  vale,  91  Kan. 

note;  St.  Francis  Levee  Bist.  v  Barton,  40, 136  Pac.  899,  60  L.R.A.(N.S.)  388; 

92  Ark.  406, 123  S.  W.  382,  135  A.  S.  Virginia  Hot  Springs  Co.  v.  McCray, 

R.  191,  25  L.R.A.(N.S.)  645  and  note;  106  Va,  461,  56- S.  E.  216,  10  Ann. 

De  Geofroy  v.  Merchants'  Bridge  Ter-  Cas.  179  and  note,  10  L.R.A.(N.S.) 

minal  R.  Co.,  179  Mo.  698,  79  S.  W.  465. 

386,  101  A.  S.  R.  524,  64  L.R.A.  959;  20.  Louisville  v.  Norris,  111  Ky.  903, 

Austin,  etc.,  R.  Co.  v.  Anderson,  79  64  S.  W.  958,  98  A.  S.  R.  437  and  note. 

Tex.  427,  15  S.  W.  484,  23  A.  S.  R.  Notes:  10  Ann.  Cas.  186;  61  L.R.A. 

350   and  note;   Doran   v.   Seattle,   24  711. 

Wash.  182,  64  Pac.  230,  85  A.  S.  R.  1.  Day  ▼.  Louisville  Coal,  etc.,  Co., 

948,  54  L.R.A.  532  and  note ;  Pickens  60  W.  Va.  27,  53  S.  E.  776,  10  L.R.A. 

V.  Coal  River  Boom,  etc.,  Co.,  66  W.  (N.S.)   167. 

Va.  10,  65  S.  E.  865,  24  L.R.A.(N.S.)  2.  Pickens  ▼.  Coal  River  Boom,  etc., 

354  and  note.  Co.,  66  W.  Va.  10,  65  S.  E.  865,  24 

Notes:  126  A.  S.  R.  953;  65  L.R.A.  L.R.A.(N.S.)  354  and  note. 

285;  36  L.R.A.(N.S.)   835;  10  Ann.  3.  ,Note:  36  L.R.A.(N.S.)  835. 
Cas.  185. 
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municipality.*  But  a  right  of  action  against  a  railroad  company  for 
the  erection  and  operation  of  water  tanks  upon  its  right  of  way  to  the 
injury  of  abutting  property  is  held  to  arise  when  the  tanks  arer  built 
and  put  in  operation,  it  appearing  that  the  injury  then  resulted.* 

156.  Permanent  Immediate  Injury  from  Overflow  of  Land. — It 
seems  that  where  a  structure  is  erected  which  is  of  a  permanent  char- 
acter, resulting  in  immediate  and  permanent  injury  to  another  by 
causing  water  to  overflow  his  lands,  for  which  a  recovery  may  be  had 
in  one  action  for  damages,  both  present  and  prospective,  a  right  of 
action  therefor  at  once  arises,  against  which  the  statute  of  limitations 
will  commence  to  run  from  the  erection  of  the  structure.  This  prin- 
ciple has  found  most  frequent  application  in  cases  of  the  erection  by 
railroad  companies  of  embankments,  bridges  and  the  like  obstructing 
the  flowage  of  streams  or  of  surface  water  from  adjacent  lands.®  Thus 
where  an  embankment  completely  stops  the  drainage  of  adjacent 
lands,  the  injury  is  permanent  and  original,  for  which  damages  there- 
for should  be  sought  in  one  action,  and  the  statute  begins  to  run 
from  the  time  of  the  construction,  although  the  injurious  effects  on 
land  and  crops  are  not  at  once  apparent.'  And  it  has  been  held 
that  an  action  for  damages  for  the  overflowing  of  lands  by  the  main- 
tenance and  erection  of  a  mill  dam  which  is  a  permanent  structure 
cannot  be  maintained  unless  it  is  brought  within  the  specified  time 
after  damages  are  first  sustained  by  reason  of  the  dam.® 

157.  Injury  from  Overflow  Arising  after  Erection  of  Structure. — 
It  frequently  happens  that  the  structure  may  not  cause  injury  at  the 
time  of  its  erection  and  that  the  damage  results  at  a  later  date  when, 
owing  to  increased  flowage  at  certain  seasons,  water  is  cast  upon  adjoin- 
ing property.  In  the  case  of  railroad  embankments  there  are  fre- 
quently present  elements  of  uncertainty,  such  as  the  insufficiency  of 
the 'openings  which,  tke  presiunption  may  be  indulged,  the  railroad 
might  at  any  time  in  the  future  sufficiently  enlarge,  rather  than 
submit  in  the  first  action  to  the  recovery  of  all  the  consequential 
damages.  In  the  second  place,  where  the  damage  is  to  crops,  it  may 
depend  entirely  upon  the  possibility  of  the  nonrecurrence  of  the  oyer^ 
running  flood  in  any  given  year,  or  the  contingency  of  no  crop  being 

4.  Doran  v.  Seattle,  24  Wash.  182,  cis  Levee  Dist.  v.  Barton,  92  Ark.  406, 
64  Pac.  230,  85  A.  S.  R.  948,  54  L.R.A.  123  S.  W.  382,  135  A.  S.  R.  191,  25 
632  and  note.  L.R.A.(N.S.)  645  and  note. 

5.  Texas,  etc.,  R.  Co.  v.  Edrington,  Notes:  20  A.  S.  R.  176;  20  L.R.A. 
100  Tex.  496,  101  S.  W.  441,  9  L.R.A.  (N.S.)  886;  10  Ann.  Cas.  186. 

(N  S  )  988  7.  St.  Francis  Levee  Dist.  v.  Barton, 

6.  Gulf,  etc.,  R.  Co.  v.  Moseley,  161  92  Ark.  406,  123  S.  W.  382,  135  A.  S. 
Fed.  72,  88  C.  C.  A.  236,  20  L.R.A.  R.  191,  25  L.R.A. (N.S.)  645  and  note. 
(N.S.)  885  and  note;  Turner  v.  Over-  8.  Priebe  v.  Ames,  104  Minn.  419, 
ton,  86  Ark.  406,  111  S.  W.  270,  20  116  N.  W.  829,  17  L.R.A.(N.S.)  200 
L.R.A.(N.S.)  894  and  note;  St.  Fran-  and  note. 
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planted  thereon,  or  being  cultivated  in  a  product  subject  to  little 
damage  from  a  temporary  overflow.^  In  this  class  of  cases  the  damage 
cannot  be  estimated  at  the  time  the  structure  is  erected  because  of  the 
uncertainty  of  the  extent  of  the  injury,  if  any  should  result.  Under 
these  circumstances  the  general  rule  seems  to  be  that  the  statute  will 
begin  to  run  from  the  time  the  injury  is  sustained.*^  Thus  where 
a  railroad  embankment  and  culverts  do  not  of  themselves  constitute 
a  nuisance  nor  an  invsteion  of  a  party's  rights,  not  being  put  on  his 
land,  and  only  become  a  nuisance  at  intervals  by  diverting  water  from 
rainfalls  from  its  usual  flow  upon  his  land,  a  cause  of  action  does  not 
accrue  to  him  until  the  injury  is  sustained.*^  And  the  cause  of  action 
for  an  injury  to  land  and  crops  caused  by  the  negligent  construction 
of  an  embankment  by  a  railroad  company,  whereby  the  flood  waters 
of  a  natural  stream  are  arrested  and  held  upon  such  land,  accrues  at 
the  date  of  the  injury,  and  not  at  the  time  of  the  completion  of  such 
negligent  construction.*^  The  same  principle  has  also  been  applied 
in  the  case  of  flooding  caused  by  bridges,*'  and  for  injuries  caused 
by  seepage  from  an  irrigation  ditch. *^  Again,  in  the  case  of  injury 
caused  by  the  discharge  of  water  and  sewage  as  a  result  of  a  change  of 
grade  of  a  street  or  by  other  municipal  operations,  it  has  been  held 
that  the  statute  begins  to  run  from  the  time  of  the  damage.**  And 
where  the  action  was  not  one  for  permanent  injury  to  the  land  leased 
by  the  plaintiff,  but  for  damages  to  growing  crops  and  personal  prop- 
erty, caused  by  the  negligent  reconstruction  and  the  maintenance  of  a 
ditch  and  dam,  it  was  held  that  his  right  of  ax^tion  accrued  when 
his  property  was  injured  and  destroyed.** 

9.  Gulf,  etc.,  R.  Co.  v.  Moseley,  161   954;  5  L.R.A.(N.S.)   380;  20  L.R.A. 
Fed.  72,  88  C.  C.  A.  236,  20  L.R.A.    (N.S.)  886;  13  Ann.  Cas.  699. 
(N.S.)  885  and  note.  11.  Austin,  etc.,  R.  Co.  v.  Andenon, 

10.  Kelly  V.  Pittsburgh,  etc.,  R.  Co.,   79  Tex.  427, 15  S.  W.  484,  23  A.  S.  R. 
28  Ind.  App.  457,  63  N.  E.  233,  91   350  and  note. 

A.  S.  R.  134  and  note;  SuUens  v.  Chi-  12.  Chicago,  etc.,  R.  Co.  v.  Emmert, 

cago,  etc.,  R.  Co.,  74  la.  659,  38  N.  W.  53  Neb.  237,  73  N.  W.  640,  68  A.  S.  R. 

545,  7  A.  S.  R.  501;  Willitts  v.  Chi-  602  and  note. 

eago,  etc.,  R.  Co.,  88  la.  281,  65  N.  W.  13.  Broadway  Mfg.  Co.  ▼.  Leaven- 

313,  21  L.R.A.  608;  Chicago,  etc.,  R.  worth  Terminal  R.,  etc.,  Co.,  81  Kan. 

Co.  V.  Emmert,  53  Neb.  237,  73  N.  W.  616,  106  Pac.  1034,  28  L.R.A.(N.S.) 

540,  68  A.  S.  R.  602  and  note;  Cristen-  156;  Eells  v.  Chesapeake,  etc.,  R.  Co., 

sen  V.  Omaha  Ice,  etc.,  Co.,  92  Neb.  49  W.  Va.  65,  38  S.  E.  479,  87  A.  S. 

245,  138  N.  W.  141,  41  L.R.A. (N.S.)  R.  787  and  note. 

1221;  Ridley  v.  Seaboard,  etc.,  R.  Co.,  Note:  5  L.R.A. (N.S.)  381. 

118  N.  C.  996,  24  S.  E.  730,  32  L.R.A.  14.  Middlekamp  v.  Bessemer  Irriga- 

708 ;  Austin,  etc.,  R.  Co.  v.  Anderson,  ting  Ditch  Co.,  46  Colo.  102,  103  Pac. 

79  Tex.  427,  15  S.  W.  484,  23  A.  S.  R.  280,  23  L.R.A. (N.S.)  795  and  note. 

350  and  note;  Eells  v.  Chesapeake,  etc.,  15.  Note:  65  L.R.A.  286. 

R.  Co.,  49  W.  Va.  65,  38  S.  E.  479,  87  16.  Christensen  v.  Omaha  Ice,  etc., 

A.  S.  R.  787  and  note.  Co.,  92  Neb.  245,  138  N.  W.  141,  41 

Notes:  20  A.  S.  R.  178;  126  A.  S.  R.  L.R.A. (N.S.)  1221. 
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158.  Successive  Injuries  from  Overflowing. — ^In  those  cases  where 
no  immediate  injury  from  overJQow  results  from  the  erection  of  a 
structure^  but  occurs  at  a  later  date,  there  is  also  authority  for  the 
doctrine  that  successive  actions  may  be  brought  for  the  injuries  as 
they  occur,  each  continuance  or  recurrence  of  the  injury  being  re- 
garded as  a  new  nuisance.  In  those  jurisdictions  which  recognize 
this  doctrine,  it  is  held  that  the  statute  attaches  at  the  time  each  cause 
of  action  arises  and  that  the  injured  party  may  recover  all  damages 
accruing  within  the  statutory  period.*'  In  this  connection  it  has 
been  declared  that  when  the  first  overflow  of  lands,  arising  from  the 
negligent  discharge  of  surface  water  thereon,  which  caused  damage, 
furnished  no  safe  or  substantial  basis  from  which  future  damages 
accruing  from  year  to  year  from  the  same  cause  could  be  calculated, 
the  right  of  action  is  not  barred  by  limitation,  though  such  first  over- 
flow occurred  more  than  the  prescribed  period  prior  to  the  commence^ 
ment  of  suit.*^  Thus  where  a  railroad  is  so  constructed  as  to  cause 
water  occasionally  to  overflow  lands  adjacent  to  it,  an  action  will  lie 
to  recover  damages  resulting  from  such  overflowing  at  each  successive 
recurrence  thereof;  and  the  statute  will  begin  to  run  upon  the  happen- 
ing of  the  injury  complained  of,  and  not  at  the  time  of  the  building 
of  the  road.**  And  where  ditches  are  constructed  along  a  railway 
track  in  such  a  manner  that  the  adjacent  lands  may  be  injured  thereby, 
their  owner  may  recover  for  each  successive  injury,  and  hence  the 
statute  of  limitations  does  not  commence  to  run  against  him  upon 
the  completion  of  the  ditches.*® 

159.  Mining  Operations. — A  cause  of  action  does  not  accrue  to  the 
owner  of  the  upper  soil  until  hy  reason  of  the  failure  of  support  by 
the  underlying  strata,  through  causes  put  into  operation  by  mining 
them,  there  has  been  an  interference  with  the  enjoyment  of  the 
upper  soil.*  The  wrong  consists  in  the  disturbance  of  the  surface  and 
not  in  the  making  of  the  excavation,  as  the  latter  act  may  not  prove 
injurious  in  fact.*  Therefore,  although  it  has  been  held  that  the 
statute  begins  to  run  from  the  date  of  an  excavation,  and  not  from 

17.  St.  Louis,  etc.,  R.  Co.  v.  Biggs,  la.  15,  62  N.  W.  668,  41  A.  S.  R.  473. 
62  Ark.  240, 12  S.  W.  331,  20  A.  S.  R.  19.  St.  Louis,  etc.,  R.  Co.  v.  Biggs, 
174  and  note,  6  L.R.A.  804  and  note;  52  Ark.  240,  12  S.  W.  331,  20  A.  6.  R. 
Fremont,  etc.,  R.  Co.  v.  Harlin,  50  174  and  note,  6  L.R.A.  804  and  note. 
Neb.  698,  70  N.  W.  263,  61  A.  S.  R.  20.  Fremont,  etc.,  R.  Co.  v.  HarUn, 
678  and  note,  36  L.R.A.  417;  Austin,  50  Neb.  698,  70  N.  W.  263,  61  A.  S. 
etc.,  R.  Co.  V.  Anderson,  79  Tex.  427,  R.  578  and  note,  36  L.R.A.  417. 

15  S.  W.  484,  23  A.  S.  R.  350  and  1.  West  Pratt  Coal  Co.  v.  DormRn, 

note.  161  Ala.  389,  49  So.  849,  135  A.  S.  R. 

Notes:  20  A.  S.  R.  177;  20  L.R.A.  127  and  note,  18  Ann,  Cas.  750  and 

(N.S.)  888.  note,  23  L.R.A.(N.S.)  805  and  note. 

18.  Hunt  V.  Iowa  Cent.  R.  Co.,  86  2.  Note :  68  L.R. A.  693. 
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that  of  the  resulting  subsidence,'  the  general  rule,  according  to  the 
weight  of  authority,  is  that  it  does  not  begin  to  run  against  a  cause 
of  action  for  injury  to  the  surface  by  mining  operations  until  some 
actual  mischief  has  been  done  to  it,  regardless  of  when  the  mining 
was  done>  In  the  case  of  an  action  for  the  removal  of  coal  from  a 
stratum  beneath  the  surface  of  land  by  wrongfully  extending  a  mine 
under  lands  of  other  owners  it  has  been  held  that  the  statute  begins 
only  from  the  time  pf  actual  discovery  of  the  trespass,  or  the  time 
when  discovery  was  reasonably  possible,  at  least  so  far  as  it  applies 
to  the  recovery  of  compensation  which  would  be  allowable  on  a  bill 
for  an  account  in  equity  in  a  state  where  equity  is  administered 
through  common  law  forms  of  action.*  This  principle  has  also  been 
applied  in  the  case  of  a  reversioner  in  a  long  time  lease.^ 

Mortgages 

160.  In  General. — The  statute  of  limitations  commences  to  run 
against  a  mortgage  from  the  time  when  the  right  to  foreclose  accrues.' 
And  it  has  been  held  that  a  grantee  of  mortgaged  premises  may  add 
to  the  time  that  the  statute  of  limitations  has  run  in  his  favor  the 
time  it  has  run  in  favor  of  his  grantor,  in  order  to  make  up  the 
aggregate  period  required  to  bar  such  an  action.*  Where,  however, 
by  the  terms  of  a  deed  accepted  by  the  grantee,  he  has  assumed  and 
agreed  to  pay  a  mortgage  on  the  property  conveyed,  the  debt  becomes, 
upon  his  acceptance  of  the  deed,  the  independent  debt  of  the  grantee 
to  the  holder  of  the  mortgage,  and  the  limitation  of  time  for  bringing 
a  suit  thereon  begins  to  run  from  the  date  of  such  acceptance.*  But 
where  in  such  a  case  the  mortgage  is  foreclosed  and  the  land  sold 
to  pay  the  debt,  leaving  unpaid  a  portion  thereof  which  the  grantor 
pays,  a  cause  of  action  against  the  vendee  accrues  at  the  time  of  such 
payment,  at  which  time  the  statute  begins  to  run.*®  Again,  while 
the  relation  of  mortgagor  and  mortgagee  continues,  neither  party 

3.  Noonan  v.  Pardee,  200  Pa.   St.   684,  28  L.R.A.  283. 

474,  50  Atl.  265,  86  A.  8.  R.  722,  55  6.  Kingston  v.  Lehigh  Val.  Coal  Co., 

L.R.A.  410  and  note.  241  Pa.  St.  469,  88  Atl.  763,  49  L.BJL 

Note:  23  L.R.A.(N.S.)  806.  (N.S.)  557  and  note. 

4.  West  Pratt  Coal  Co.  v.  Dorman,  7.  Nevitt  v.  Bacon,  32  Miss.  212,  66 
161  Ala.  389,  49  So.  849, 135  A.  S.  R.  Am.  Dec.  609  and  note. 

127  and  note,  18  Ann.  Caa.  750  and  Note:  76  Am.  Dec  87. 

note,  23  L.R.A.(N.S.)  805  and  note;  8.  Paine  v.  Dodds,  14  N.  D.  180, 103 

Backhouse  v.  Bonomi,  34  L.  J.  Q.  B.  N.  W.  931, 116  A.  S.  R.  674. 

181,  9  H.  L.  Cas.  603,  16  Eng.  RuL  9.  Schmucker   v.    Sibert,   18   Kan. 

Cas.  215  and  note.  104,  26  Am.  Rep.  765 ;  Hendricks  ▼. 

Notes :  33  A.  S.  R.  472 ;  3  Ann.  Cas.  Brooks,  80  Kan.  1,  101  Pac.  622,  133 

123.  A.  S.  R.  186. 

5.  Lewey  v.  McFricke  Coke  Co.,  166  10.  Poe  v.  Dixon,  60  Ohio  St  124, 
Pa.  St.  536,  31  Atl.  261,  45  A.  S.  R.  54  N.  E.  86,  71  A.  S.  R.  713. 
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in  possession  can  interpose  the  statute  of  limitations  as  a  defense 
against  the  other.  It  can  commence  to  run  only  after  that  relation 
has  been  terminated  in  some  of  the  modes  known  to  law.^^  And 
neither  the  mortgagor  nor  his  grantee  can  defeat  the  mortgagee's 
right  of  action  by  retaining  possession  and  paying  taxes.^*  The 
possession  of  the  mortgagor  by  the  sufferance  or  forbearance  of  the 
mortgagee  cannot  become  adverse  until  the  mortgagor  ceases  to  recog- 
nize the  mortgagee's  title,  and  the  payment  of  interest  is  said  to  be 
plenary  evidence  that,  up  to  that  time,  the  possession  of  the  niortgagor 
had  not  become  adverse.^'  In  the  case  of  a  mortgagee  obtaining  a 
decree  of  foreclosure,  he  thereby  acquires  a  new  title  under  which  hia 
right  to  bring  an  action  against  the  mortgagor  to  recover  possession 
first  accrues  at  the  date  of  the  decree,  and  the  time  of  limitation  to 
bar  that  action  runs  only  from  that  date.^^  Again,  where  by  statute 
a  conveyance  of  real  property  is  void  as  against  any  subsequent  pur- 
chaser or  mortgagee  of  the  same  property  in  good  faith  and  for 
valuable  consideration  whose  conveyance  is  first  duly  recorded,  it 
has  been  held  that  the  statute  of  limitations  in  favor  of  the  grantee 
under  such  an  unrecorded  conveyance  does  not  begin  to  run  against 
an  action  to  foreclose  the  mortgage  until  a  conveyance  is  recorded 
or  the  mortgagee  has  actual  notice  of  it.^* 

161.  Effect  of  Acceleration  Clause. — ^Where  a  mortgage  is  given  to 
secure  several  notes  which  fall  due  at  different  dates,  the  statute  of 
limitations  commences  to  run  as  to  each  note  at  maturity,  and  is  not 
postponed  until  the  maturing  of  the  last  note.^*  But  according  to 
some  authorities  where  a  mortgage  contains  an  acceleration  clause  to 
the  effect  that  if  there  shall  be  a  default  of  the  payment  of  interest 
the  principal  sum  secured  shall  forthwith  become  due  and  payable, 
the  right  of  action  to  recover  the  principal  accrues  at  once  upon  such 
a  default,  and  the  statute  of  limitations  then  begins  to  run  against 
that  right,*'  it  being  said  that  such  a  clause  is  not  a  one-sided  affair 
vesting  a  mere  option  in  the  mortgagee  but  confers  a  right  upon  the 
mortgagor,  equal  with  that  given  to  the  mortgagee,  to  insist  upon  it 

11.  Norris  V.  De,  152  lU.  190,  38  N.  W.  R.  653, 16  Eng.  Rul.  Caa.  389. 

E.  762,  43  A.  S.  R.  233 ;  Colton  v.  De-  15.  Hibemia  Sav.,  etc.,  Sec.  v.  Fam- 
pew,  60  N.  J.  £q.  454,  46  Ati.  728,  83  ham,  153  Cal.  578,  96  Pac.  9, 126  A.  S. 
A.  S.  K  650  and  note.  R.  129. 

12.  Norris  v.  lie,  152  lU.  190,  38  N.  16.  George  v.  Butler,  26  Wash.  456, 
E.  762,  43  A  S.  R.  233.  67  Pac.  263, 90  A  S.  R.  756,  57  L.R.A. 

13.  Colton  v.  Depew,  60  N.  J.  Eq.  396. 

454,  46  AtL  728,  83  A.  S.  R.  650  and  17.  Snyder  v.  Miller,  71  Kan.  410, 

note.  80  Pac.  970,  114  A.   S.  R.  489,  69 

14.  Heath  v.  Pugh,  6  Q.  B.  D.  345,  L.R.A.  250;  McFaddeu  v.  Brandon,  8 
50  L.  J.  Q.  B.  473,  44  L.  T.  N.  S.  327,  Ont.  L.  Rep.  610,  2  Ann.  Cas.  853  and 
29  W.  R.  904, 16  Eng.  RuL  Cas.  376 ;  note. 

Pugh  V.  Heath,  7  App.  Cas.  235,  51       Note:  12  L.RA.(N.S.)  1191. 
L.  J.  Q.  B.  367,  46  L.  T.  N.  S.  321,  30 

793 


162  LLMITATION  OF  ACTIONS  17  R.  C.  L. 

and  receive  whatever  advantage  he  can  from  its  enforcement.*^  Other 
cases,  however,  are  authority  for  the  doctrine  that,  though  it  is  pro- 
vided in  the  mortgage  that  upon  default  in  the  payment  of  interest 
Ihe  right  to  foreclose  shall  immediately  accrue,  it  does  not  have  the 
effect,  in  case  of  such  a  default,  of  starting  the  statute  of  limitations 
nmning  in  favor  of  the  mortgagor,  as  the  clause  is  for  the  benefit  of 
che  mortgagee,  who  may  waive  his  right  in  this  respect,  in  which  case 
the  mortgagor  is  precluded  from  taking  advantage  of  it.**  In  such 
a  case  it  is  said  that  an  option  of  this  character  is  a  mere  penalty  put 
on  the  maker  in  favor  of  the  holder  of  the  note  which  the  latter  may 
waive  and  that  even  his  express  declaration  of  the  election  to  exercise 
the  option  does  not  put  it  out  of  his  power  to  waive  it.^®  By  some 
provisions  an  option  is  given  to  the  mortgagee  to  declare  the  whole 
debt  due  in  case  of  a  default  in  the  payment  of  interest.  In  these 
cases  if  it  is  not  exercised  it  would  seem  that  the  statute  would  begin 
on  the  several  notes  only  from  their  respective  dates  of  maturity.* 
But  a  provision  in  a  mortgage  securing  a  note  payable  a  certain  time 
after  date  that,  upon  default  in  payment  of  interest,  the  mortgagee 
may  sell  the  land  at  public  auction  on  the  premises  after  publication 
of  notice,  and  retain  out  of  the  proceeds  a  sum  sufficient  to  pay  the 
note  and  interest,  does  not  render  the  entire  sum  due  upon  exercise 
of  the  power  of  sale,  so  that  the  statute  of  limitations  will  begin  to 
run  at  that  time.* 

Trusts 

162.  In  General. — The  rule  as  to  when  the  statute  of  limitations 
beq:ins  to  run  differs  in  the  case  of  voluntary  and  of  involuntary 
trustees.  If  a  voluntary  trustee  does  not  repudiate  the  trust,  but  con- 
tinues to  act  under  and  in  harmony  with  it,  the  beneficiaries  have  no 
right  of  action  against  him,  and  the  statute  must  remsdn:  inoperative 
until  the  trust  is  repudiated.'  But  it  is  generally  held  that  no  repudia- 
tion of  an  implied  or  constructive  trust  is  necessary  to  set  the  statute 
in  operation.*  In  such  cases  the  general  rule  is  that  it  runs  from  the 
time  when  the  act  was  done  by  which  the  party  became  chargeable 

18.  Snyder  v.  Miller,  71  Kan.  410,  2.  Hall  v.  Jameaon,  151  Cal.  606,  91 
80  Pac.  970,  114  A.  S.  B.  489,  69  Pac.  518,  121  A.  S.  R.  137,  12  L.R.A. 
L.R.A.  250.  (N.S.)  1190  and  note. 

19.  Snohomish  First  Nat.  Bank  v.  3.  Norton  v.  Bassett,  164  CaL  411, 
Parker,  28  Wash.  234,  68  Pac.  756,  92  97  Pac.  894, 129  A.  S.  R.  162  and  note. 
A.  S.  R.  828  and  note.  See  Lyell  v.  Kennedy,  14  App.  Gaa. 

20.  Moore  v.  Russell,  133  Cal.  297,  437,  59  L.  J.  Q.  B.  268,  62  L.  T.  N.  S. 
65  Pac.  624,  85  A.  S.  R.  166.  77,  38  W.  R.  353,  16  Eng.  RuL  Cas. 

1.  Moline  Plow  Co.  v.  Webb,  141  U.   342  and  note. 
S.  616, 12  S.  Ct.  100,  35  U.  S.  (L.  ed.)       4.  Norton  v.  Bassett,  154  Cal.  411, 
879.  97  Pac.  894, 129  A«  S.  R.  162  and  note. 

Note:  12  L.R.A.(N.S.)  1190. 
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as  trustee  by  implication  or,  as  it  is  sometimes  expressed,  from  the 
time  when  the  cestui  que  trust  could  have  enforced  his  right  by  suit.* 
It  is  said,  however,  that  to  accept  without  qualification  the  rule 
that  the  statute  runs  against  all  implied,  resulting  or  constructive 
trusts  would  be  error,  as  where  a  resulting  trust  has  every  element 
which  operates  to  take  an  express  trust  out  of  the  statute  and  prevent 
it  from  running  against  the  trust  until  after  it  has  been  effectually 
repudiated.*  And  it  has  been  declared  that  as  long  as  there  is  a 
continuing  and  subsisting  equitable  trust  acknowledged  or  acted  upon 
by  the  parties,  the  statute  of  limitations  does  not  apply,  but  if  the 
trustee  denies  the  right  of  Bis  cestui  que  trust,  and  the  possession 
becomes  adverse,  lapse  of  time  from  that  period  may  constitute  a  bar 
in  equity.'  Thus  when  a  resulting  trust  arises  from  the  purchase  by 
a  husband. in  his  own  name  with  his  wife's  money,  it  has  been  held 
that  the  statute  of  limitations  begins  to  run  in  favor  of  the  husband 
and  against  the  wife,  at  the  time  of  the  conveyance,  if  there  is  no 
recognition  of  the  wife's  rights,  but  if  her  rights  are  recognized,  the 
statute  of  limitation  begins  to  rim  in  favor  of  the  husband  and  against 
the  wife  at  the  time  when  the  husband  begins  to  hold  adversely.® 
And  in  general  aside  from  those  instances  of  technical  and  continuing 
trusts  which  are  not  at  all  cognizable  at  law,  but  fall  within  the 
proper,  peculiar  and  exclusive  jurisdiction  of  equity,  the  right  of 
action  of  the  cestui  que  trust  arises  only  on  the  demand  which  deter- 
mines the  relation  between  the  parties,  and  the  date  of  the  demand 
is  the  beginning  of  the  course  the  statute  has  to  run.*  And  the  fact 
that  money  due  a  cestui  que  trust  is  allowed  by  him  to  remain  in  the 
hands  of  the  trustee  after  the  termination  of  an  express  trust  does 
not  change  the  nature  of  the  debt,  and,  until  an  accounting  is  had 
or  demanded,  the  statute  of  limitations  does  not  begin  to  run.^*    So 

5.  Norton  ▼.  Bassett,  154  Cal.  411,   405,  39  A.  S.  R.  844  and  note. 

97  Pac.  894, 129  A.  S.  R.  162  and  note;  Notes:  71  A.  S.  R.  355;  136  A.  S. 

Patterson   v.   Nichol,   6  Watts    (Pa.)  R.  483;  1  L.R.A.  319. 

379,  31  Am.  Dec.  473.  8.  Haney  v.  Legg,  129  Ala.  619,  30 

Note:  99  Am.  Dec.  391.  So.  34,  87  A.  S.  R.  81;  Hinze  v.  Hinze, 

6.  Fawcett  v.  Fawcett,  85  Wis.  332,  76  Kan.  169,  90  Pac.  762,  12  L.R.A. 
65  N.  W.  405,  39  A.  S.  R.  844  and  note.  (N.S.)  493  and  note. 

7.  Haney  v.  Legg,  129  Ala.  619,  30  Notes:  Ann.  Cas,  1914C  572;  Ann. 
So.  34,  87  A.  S.  R.  81;  Talbott  v.  Bar-  Cas.  1915D  633. 

ber,  11  Ind.  App.  1,  54  A.  S.  R.  491  See  Husbakd  and  Wife,  vol.  13,  p. 

and  note;  Pierce  v.  Perry,  189  Mass.  1391,  as  to  resulting  trusts  in  favor 

332,  75  N.  E.  734,  109  A.  S.  R.  637;  of  wife. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Smith,  9.  Love  v.  Watkins,  40  Cal.  547,  6 

117  Mo.  261,  22  S.  W.  623,  38  A.  S.  Am.  Rep.  624. 

R.  656;  Kane  v.  Bloodgood,  7  Johns.  Note:  136  A.  S.  R.  484. 

Ch.  (N.  Y.)  90,  11  Am.  Dec.  417  and  10.  Pierce  v.  Perry,  189  Mass.  332, 

note;  Hinton  v.  Pritchard,  107  N.  C.  75  N.  E.  734,  109  A.  S.  R.  637;  Jones 

128, 12  S.  E.  242, 10  L.R.A.  401;  Faw-  v.  Home  Sav.  Bank,  118  Mich.  155,  76 

eett  V.  Fawcett,  85  Wis.  332,  55  N.  W.  N.  W.  322,  74  A.  S.  R.  377  and  note. 
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against  a  cestai  que  trust  iu  possession  the  statute  does  not  begin  to 
run  until  the  date  of  his  ouster,  no  matter  what  the  nature  of  the 
trust  may  be.^^  As  against  the  right  of  an  heir  to  enforce  a  con- 
structive trust'  in  favor  of  his  ancestor  the  statute  begins  to  run  at 
the  same  time  that  it  commences  against  the  ancestor.^*  The  statute 
also  begins  to  run  against  a  trustee  from  the  probate  of  a  will  and  pos- 
session under  it,  where  separate  property  of  die  wife  is  allowed  by  her 
trustee  to  remain  in  her  husband's  possession,  who,  at  his  death,  dis- 
poses of  it  by  will,  and  where  the  trustee  is  cognizant  of  facts  suffi- 
ciently charging  him  with  implied  notice  of  the  general  provisions 
of  the  will  before  it  is  admitted  to  probate.**  But  a  conveyance  or 
sale  by  a  trustee  of  the  trust  property  for  his  own  benefit  is  a  repudia- 
tion of  the  trust,  and  the  statute  of  limitations  against  both  the  trustee 
and  the  cestui  que  trust  runs  from  the  time  of  such  sale>*  And  the 
release  and  discharge  of  a  trustee  signed  and  sealed  by  all  parties  in 
interest,  and  obtained  by  the  trustee  by  fair  and  just  means,  will 
operate  to  discharge  him  from  all  adult  parties  interested,  and  as  to 
them  the  statute  of  limitations  begins  to  run  from  the  date  of  the 
release.** 

163.  Express  Trusts. — As  between  the  trustee  and  cestui  que  trust 
the  statute  does  not  commence  to  run,  in  case  of  express  trusts,  so  lon^ 
as  the  trust  relation  continues  and  is  reco.s;nized.  But  when  a  trustee 
of  an  express  trust  denies  the  trust  and  assumes  the  absolute  ownership 
of  the  property,  and  his  claim  is  brought  home  to  the  cestui  que 
trust,  a  cause  of  action  exists  in  favor  of  the  latter  from  the  time  he 
receives  notice  of  the  repudiation  by  the  trustee,  and  the  statute  begins 
to  run  from  that  time,**  for  such  denial  and  adverse  claim  are  an 

11.  Fawcett  V.  Fawcett;  85  Wis.  332,  (L.  ed.)  96;  Glennon  ▼.  Harris,  149 
55  N.  W.  405,  39  A.  S.  R.  844  and  Ala.  236,  42  So.  1003,  13  Ann.  Cas. 
note.  1163  and  note,  9  L.R.A.(N.S.)   214; 

12.  lide  V.  Park,  135  Ala.  131,  33  Miles  v.  Thorne,  38  Cal.  335,  99  Am. 
So.  175,  93  A.  S.  R.  17.  Dec.  384  and  note;  Fox  v.  Tay,  89  Cal. 

13.  Bryan  v.  Weems,  29  Ala.  423,  339,  24  Pac.  865,  26  Pac  897,  23  A.  S. 
65  Am.  Dec.  407  and  note.  R.  474  and  note;  Talbott  v.  Barber,  11 

14.  Yeager  v.  Kentucky  Bank,  127  Ind.  App.  1,  38  N.  E.  487,  64  A.  S.  R. 
Ky.  751,  106  S.  W.  806,  16  Ann.  Cas.  491  and  note;  Hinze  v.  Hinze,  76  Kan. 
537  and  note;  Smilie  v.  BifQe,  2  Pa.  169,  90  Pac.  762,  12  Li.R^(N.S.)  493 
St.  52,  44  Am.  Dec.  156.  and   note;    Decouche   v.    Savetier,   3 

15.  Anderson  v.  Simms,  29  S.  C.  Johns.  Ch.  (N.  Y.)  190,  8  Am.  Dec. 
247,  7  S.  E.  289, 13  A.  S.  R.  711.  478;  Maxwell  v.  Barringer,  110  N,  C. 

16.  Van  Wyck  v.  Knevals,  106  IT.  8.  76,  14  S.  E.  616,  28  A.  S.  R.  668  and 
360,1S.  Ct.  336,27U.  S.  (L.ed,)  201;  note;  Patterson  v.  Nichol,  6  Watts 
Speidel  v.  Henrici,  120  U.  S.  377,  7  (Pa.)  379,  31  Am.  Dec.  473;  Haynie 
S.  Ct.  610,  30  U.  8.  (L.  ed.)  718;  Qis-  v.  Hall,  6  Humph.  (Tonn.)  290,  42 
bom  V.  Charter  Oak  life  Ins.  Co.,  142  Am.  Dec.  427  and  note;  Crofoot  v. 
U.  S.  326,  12  S.  Ct.  277,  36  U.  S.  (L.  Thatcher,  19  Utah  212,  67  Pac.  171,  75 
ed.)  1029;  New  Orleans  v.  Warner,  A.  S.  R.  725  and  note;  Felkner  ▼. 
175  U.  S.  120,  20  S.  Ct  44,  44  U.  S.  Dooly,  28  Utah  236,  78  Pac.  365,  3 
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abandonment  of  the  fiduciary  character  in  which  the  trustee  has 
stood  to  the  property.^  ^  The  reason  for  the  statute  not  attaching  until 
then  is  that  the  possession  of  the  trustee  is  the  possession  of  his 
beneficiary,  and  hence  his  possession  is  not  adverse  to  the  equitable 
title  of  the  latter,  but  consistent  with  it.*®  The  principle,  however, 
does  not  apply  until  the  connection  is  so  wholly  at  an  end  as  to  indicate 
that  the  cestui  que  trust  is  no  longer  controlled  by  the  influence,  pro- 
ceeding from  the  trustee,  which  existed  during  the  continuance  of 
the  trust.**  And  it  is  essential  for  the  trustee  to  show  a  plain,  strong, 
and  unequivocal  renunciation  in  order  to  have  the  benefit  of  the 
statute.*®  In  this  connection  it  may  be  noted  that  an  assignee,  in  an 
assignment  for  the  benefit  of  creditors,  is  a  trustee,  with  powers  and 
duties  such  as  usually  pertain  to  that  office,*  and  it  has  been  held 
that  the  statute  does  not  run  in  his  favor  until  relieved,  removed, 
or  discharged  by  order  of  the  proper  court,  as  against  a  creditor  of 
the  assignor  who  has  shown  himself  entitled  to  the  benefits  of  the 
assignment.* 

Work,  Labor  and  Services 

164.  In  General. — Where  a  claim  for  work,  labor  or  services  per- 
formed represents  distinct  contracts  for  the  items  specified  it  would 
seem  that  the  statute  would  commence  to  run  as  to  those  items  repre- 
sented by  each  contract.  But  where  the  matters  specified  in  the  claim 
are  the  outgrowth  of  an  entire  contract  for  continuous  labor  or  services, 
the  demand  will  be  considered  as  an  entire  one  and  the  statute  will 
not  attach  until  the  completion  of  the  contract.*  In  the  case,  however, 
of  a  hiring  of  services,  without  agreement  as  to  term  or  amount  of 
compensation,  and  in  the  absence  of  evidence  of  payments,  it  is 
declared  that  the  law  will  not,  under  such  circumstances,  imply  an 
agreement  that  compensation  shall  be  postponed  until  the  termina- 
tion of  the  employment.*  Thus  where  one  renders  service  for  another, 
during  a  course  of  years,  upon  a  mere  expectation  of  being  remu- 
nerated by  the  employer's  will,  as  a  matter  of  gratitude  or  generosity, 

Ann.  Cas.  190  and  note;  Fawcett  v^  8  L.R.A.  480  and  note. 

Fawcett,  85  Wis.  332,  55  N.  W.  405,  19.  Note:  99  Am.  Dec.  392. 

39  A.  S.  R.  844  and  note.  20.  Note:  99  Am.  Dec.  392. 

Notes:  40  A.  S.  R.  108;  78  A.  S.  R.  1.  See  Assignments  for  Benefit  of 

123;  136  A.  S.  E.  483;  16  Eng.  Rul.  Creditors,  vol.  2,  p.  706. 

Cas  270.  2.  Mcllhenny  Co.  v.  Todd,  71  Tex. 

17.  Note:  99  Am.  Dec.  391.  400,  9  S.  W.  445, 10  A.  S.  R.  753. 

18.  Miles  V.  Thome,  38  Cal.  335,  99  3.  Eliot  v.  Lawton,  7  Allen  (Mass.) 
Am.  Dec.  384;  Edwards  v.  University,  274,  83  Am.  Dec.  683.    See  infra,  par. 
21  N.  C.  325,  30  Am.  Dec.  170  and  166,  as  to  services  by  an  attorney, 
note;    Haynie    v.    Hall,    5    Humph.  4.  In  re  (Jardner,  103  N.  Y.  533,  9 
(Tenn.)  290,  42  Am.  Dec.  427;  Huj^hes  N.  E.  306,  57  Am.  Rep.  768. 

V.  Brown,  88  Tenn.  578,  13  S.  W.  2S6, 
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there  being  no  special  contract  or  agreement  between  the  parties  as  to 
the  duration  of  the  services  or  the  compensation,  and  the  will  makes 
no  such  provision  for  remuneration,  it  has  been  held  that  the  statute 
of  limitations  attaches,  not  from  the  testator's  death,  as  in  the  case  of 
an  explicit  agreement  to  the  above  effect,  but  from  the  end  of  each 
year  in  which  the  services  were  performed,  they  being  regarded  as 
performed  from  year  to  year.*  In  such  cases  the  court  may,  as  bearing 
upon  the  time  the  statute  commences,  give  proper  consideration  to  a 
prevalent  custom  or  usage  appropriate  to  the  kind  of  service  as  to  the 
time  when  payments  are  usually  made.*  But  it  has  been  held  that 
regular  payments  for  a  period  of  time  of  a  part  of  the  monthly  wages 
earned  by  a  servant,  who  has  been  working  for  his  employer  for  several 
years  without  a  settlement,  will  make  the  account  mutual  for  the 
purpose  of  determining  whether  any  part  is  barred  by  the  statute  of 
limitations.' 

165.  Compensation  to  Be  Made  on  Happening  of  Contingency. — 
When  compensation  for  services  is  not  to  be  made  until  a  certain 
date,  or  the  happening  of  a  certain  event,  full  compensation  may 
be  recovered  at  law  for  all  services  performed  prior  to  that  date,  as 
the  statute  of  limitations  does  not  begin  to  run  until  the  time  so 
fixed.®  In  accordance  with  this  principle  the  general  rule  prevails 
that  where  personal  services  are  performed  by  one  person  for  another 
durins:  life  under  a  contract  or  mutual  understanding,  fairly  to  be 
inferred  from  their  conduct  and  declarations  «nd  the  attending  cir- 
cumstances, that  compensation  therefor  is  to  be  provided  in  the  will 
of  the  party  recei\dng  the  benefit  of  them,  and  the  latter  dies  intestate 
or  fails  to  make  such  provision,  the  subsisting  contract  is  then  broken, 
and  not  only  will  the  action  then  lie  for  the  recovery  of  their  reason- 
able value,  freed  from  the  operation  of  the  statute,  but  it  could  not 
be  maintained  before.*  So  the  cause  of  action  for  breach  of  contract 
to  devise  land  in  consideration  of  services  rendered  arises  upon  breach, 
and  recovery  may  be  had  for  the  value  of  all  the  services,  although 
part  were  rendered  beyond  the  statutory  limitation  period  prior  to 
the  breach.*®    The  reason  for  this  doctrine  is  placed  upon  the  ground 

6.  Miller  v.  Lash,  85  N.  C.  51,  39  ^9.  Miller  v.  Lash,  85  N.  C.  51,  39 

Am.  Rep.  678.    See  Tavlor  v.  Thiem-  Am.  Rep.  678;  Kauss  v.  Rohner,  172 

an,  132  Wis.  38,  111  N.  W.  229,  122  Pa.  St.  481,  33  Atl.  1016,  51  A.  S.  R. 

A.  S.  R.  943.  762  and  note;  Price  v.  Price,  Cheves 

6.  In  re  Gardner,  103  N.  Y.  533,  9  Eq.  (S.  C.)  167,  34  Am,  Dec.  608; 
N.  E.  306,  57  Am.  Rep.  768;  Miller  v.  Goodloe  v.  Goodloe,  116  Tenn.  252,  92 
Lash,  85  N.  C.  51,  39  Am.  Rep.  678.  S.  W.  767,  8  Ann.  Cas.  112  and  note, 

7.  Hay  v.  Peterson,  6  Wyo.  419,  45  6  L.R.A.(N.S.)  703;  Jilson  v.  Gilbert, 
Pac.  1073,  34  L.R.A.  581.    See  supra,  26  Wis.  637,  7  Am.  Rep.  100. 

par.  171,  as  to  mutual  accounts.  10.  Goodloe  v.   Goodloe,  116  Tenn. 

8.  Cooper  v.  Colson,  66  N.  J.  Eq.  252,  92  S.  W.  767,  8  Ann.  Cas.  112,  0 
328,  58  Atl.  337,  105  A.  S.  R.  660,  1  L.R.A.(N.S.)  703  and  note, 

Ann.  Cas.  997. 
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that  no  brea^ch  of  the  agreemont  occurs  until  the  decedent's  death, 
for  until  then  no  debt  is  due  and  nx)  lawful  demand  can  be  made, 
and  therefore  the  statute  of  limitations  does  not  begin  to  run  until 
that  time.^*  Thus  neglect  to  sue  until  after  the  death  of  a  parent, 
by  a  son  who  had  rendered  certain  services  in  the  lifetime  of  the 
former,  in  expectation  that  provision  would  be  made  for  him  in  the 
parent's  will,  by  way  of  reward,  it  being  understood  that  his  services 
were  not  to  be  gratuitous  but  that  the  testator  would  make  compen- 
sation therefor  at  his  death,  is  not  such  neglect  as  will  bring  the 
demand  within  the  statute  of  limitatiftns,  so  aa  to  bar  an  action  for 
its  recovery,  as  in  such  a  case  a  right  did  not  accrue  until  the  testa- 
tor's death.**  But  where  the  contract  is  broken  by  the  refusal  of 
the  promisor  during  his  lifetime  to  receive  the  services,  the  statute 
of  limitations  begins  to  run  at  the  date  of  the  breach,  as  the  right 
of  action  accrues  at  that  time.*'  And  in  case  of  recovery  upon  an 
implied  contract,  arising  because  of  the  invalidity  of  an  express  prom- 
ise to  will  real  estate,  the  cause  of  action  accrues  when  the  services 
are  rendered  as  in  other  cases  of  implied  contract.** 

Other  Particular  Relations  and  Matters 

.  166.  Agents,  Brokers,  and  Factors. — Aside  from  those  cases  where 
» there  is  an  obligation  on  the  part  of  the  agent  immediately  on 
receipt  of  money  to  pay  it  over  to  his  principal  without  any  demand 
or  where  there  is  some  element  of  fraud,  in  which  cases  the  statute 
begins  to  run  without  any  demand,  it  is  said  that  having  in  view 
the  duty  of  reporting  to  the  principal  the  receipt  of  money,  upon 
which  the  principal  should  with  reasonable  promptness  demand  it, 
there  is  ample  authority  that  the  statute  will  not  begin  to  run  against 
the  principal  until  after  the  timely  demand  on  the  agent  or  attorney 
as  the  case  may  be,**  or  the  termination  of  the  agency,**  If  the 
party  acts  as  general  agent  or  factor,  with  no  stated  time  of  account- 
ing, the  relation  is  that  of  trustee,  and  the  statute  will  not  begin 
to  run  until  accounting  or  demand.*'    Thus  a  demand  by  the  prin- 

11.  Goodloe  V.  Goodloe,  116  Tenn.  324,  25  Am,  Dec.  112.  See  also  Lyell 
252,  92  S.  W.  767,  8  Ann.  Cas.  112  v.  Kennedy,  14  App.  Cas.  437,  59 
and  note,  6  L.R.A.(N.S.)  703;  Jilson  L.  J.  Q.  B.  268,  62  L.  T.  N.  S.  77,  38 
V.  Gilbert,  26  Wis.  637,  7  Am.  Rep.  W.  R.  353,  16  Eng.  Rul.  Cas.  342. 
100;  In  re  Kessler,  87  Wis.  660,  69  Notes:  99  Am.  Dec.  393;  136  A.  S. 
N.  W.  129,  41  A.  S.  R.  74.  R.  487;  1  L.R.A.  319. 

Note:  6  L.R.A.(N,S.)  703.  16.  Hopkins  v.  Hopkins,  4   Strob. 

12.  Price  v.  Price,  Cheves  Eq.  (S.  Eq.  (S.  C.)  207,  53  Am.  Dec.  663  and 
C.)  167,  34  Am.  Dec.  608.  note. 

13.  Note :  8  Ann.  Cas.  114.  17.  Rowan  v.  Chenoweth,  49  W.  Va. 

14.  Taylor  v.  Thieman,  132  Wis.  38,  287,  38  S.  E.  544,  87  A.  S.  R.  796  and 
111  N.  W.  229, 122  A.  S.  R.  943.  note. 

16.  Jndah  v.  Dvott,  3  Blackf.  (Ind.) 

7pn 


S  167  LIMITATION  OF  ACTIONS  17  R.  C,  L. 

cipal  on  an  agent  or  factor  for  the  proceeds  of  goods  sold  by  him 
on  commission  has  been  held  essential  in  order  to  start  the  running 
of  the  statute.^^  And  a  factor  in  possession  of  funds  belonging  to 
his  principal,  when  there  is  nothing  in  the  contract  or  the  custom 
of  the  place  requiring  that  the  funds  should  be  paid  over  any  par- 
ticular time;  cannot  set  up  title  to  such  funds  without  notice  to  the 
principal  that  he  no  longer  holds  them  for  his  benefit.  The  statute 
does  not  begin  to  run  in  his  favor  until  such  notice,  or  until  there 
has  been  a  demand  and  refusal  to  pay,  or  an  account  rendered 
accompanied  by  an  offer  to  settle.*'  And  an  agent  with  whom  money 
is  deposited  to  make  loans  and  invest  need  not  account  until  demand, 
and  the  statute  does  not  run  until  then.*^  But  where  the  agency  is 
special  the  statute  attaches  on  consummation  of  each  transaction  and 
in  case  of  an  ordinary  collecting  agent  the  statute  runs  immediately 
regardless  of  demand  or  after  a  reasonable  time  to  notify  the  prin- 
cipal,* unless  the  agent  has  fraudulently  concealed  the  fact  of  the 
receipt  of  the  money  by  him.*  This  view  has  been  taken  in  the  case 
of  an  attorney  who  has  collected  money  for  his  client.*  And  it  has 
been  held  that  a  tenant  in  common  may  consider  his  cotenant,  who 
has  sold  part  of  the  common  property,  as  his  agent  and,  in  an  action 
for  his  share  of  the  proceeds  of  such  sale,  the  statute  will  be  regarded 
as  attaching  when  the  money  was  received.* 

167,  Bailments. — The  statute  of  limitations  does  not  begin  to  run 
in  favor  of  a  bailee  and  against  a  bailor  until  the  latter  has  made 
demand,  when  the  bailment  is  gratuitous,  and  the  bailee  holds  specific 
property  for  the  benefit  of  the  bailor  without  permission  or  authority 
to  use  it.*  So  in  the  case  of  a  deposit  of  money  which  is  payable 
on  demand,  the  statute  of  limitations  does  not  run  until  a  demand 
has  been  made  and  refused.*  An  instrument  acknowledging  the 
receipt  of  money  "on  deposit''  imports  a  contract  and  the  law  implies, 
as  a  part  of  that  contract,  that  on  reasonable  demand  the  depositor 
is  entitled  to  receive  back  that  which  belongs  to  him  and  until  demand 

18.  Judah  V.  Dyott,  3  Blackf.  (Ind.)  Douglas  v.  Corry,  46  Ohio  St.  349,  21 
324,  25  Am.  Dec  112.  N.  E.  440, 15  A.  S.  R.  604  and  note. 

19.  Teasley  v.  Bradley,  110  Ga.  497,       Note :  99  Am.  Dec.  393. 

35  S.  E.  782,  78  A.  S.  R.  113  and  note.       S.  See  supra,  par.  134,  as  to  actions 

20.  Notes:  99  Am.  Dec.  394;  78  A.  against  attorneys. 

S.  R.  123;  16  Eng.  Rul.  Gas.  359.  4.  Miller  v.  Miller,  7  Pick.  (Mass.) 

1.  Schofield  V.  WooUey,  98  Ga.  648,  133,  19  Am.  Dec.  264  and  note.  See 
25  S.  E.  769,  58  A.  S.  R.  315  and  note;  Cotenanct,  vol  7,  p.  853,  as  to  when 
Douglas  V.  Corry,  46  Ohio  St.  349,  21  statute  commences  to  run  in  actions 
N.  E.  440, 15  A.  S.  R.  604.  between  cotenants. 

Notes :  99  Am.  Dec.  393 ;  78  A.  S.  B.  5.  Goodwin  v.  Ray,  108  Tenn.  614, 

123 ;  16  Eng.  Rul.  Cas.  359.  69  S.  W.  730,  91  A.  S.  R.  761  and  note. 

2.  Wilder  v.  Secor,  72  la.  161,  33  6.  Long  v.  Straus,  107  Ind.  94,  6 
N.  W.  448,  2  A.  S.  R.  236  and  note;  N.  E.  123,  7  N.  E.  763,  57  Am.  Rep. 
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is  made,  unless  there  was  a  wrongful  conversion  or  loss  by  some 
gross  negligence  on  the  part  of  the  depositary,  there  is  no  right  of 
action  and  the  statute  does  not  nm.'  The  same  situation  exists  in 
respect  to  an  action  founded  on  contract  for  the  safe  keeping  and 
delivery  up  of  the  g-oods  on  demand.®  And  the  fact  that  the  demand 
and  refusal  were  made  at  a  place  where  the  depositary  or  bailee  was 
not  bound  to  produce  the  goods  does  not  render  another  demand 
necessary.*  The  decisions  in  these  cases  are  founded  upon  much 
the  same  principles  CiS  apply  in  cases  of  trusts,^®  it  being  declared 
that  the  statute  will  not  begin  to  run  in  favor  of  a  bailee  until  he 
denies  the  bailment  and  converts  the  property  to  his  own  use  and 
that  a  refusal  to  deliver  the  property  on  demand  is  a  conversion.*^ 
So  against  an  action  of  detinue  the  statute  runs  from  the  demand 
and  refusal  to  deliver  the  property.** 

168.  Bank  Deposits. — It  is  a  general  rule  that  against  a  deposit 
of  this  character  with  nothing  fixing  any  time  or  terms  for  its  repay- 
ment, the  statute  of  limitations  does  not  commence  to  run  in  favor 
of  the  bank  until  there  has  been  a  demand  by  check  or  otherwise 
and  a  refusal  to  pay,**  unless  by  some  act  on  the  part  of  the  bank, 
the  necessity  of  demand  has  been  dispensed  with.*^  The  relation 
between  a  bank  and  its  depositor  is  not  merely  that  of  debtor  and 
creditor  in  ita  strict  sense.**  The  rule  is  founded  upon  the  theory  that 
the  engagement  of  a  bank  with  its  depositor  is  not  to  pay  absolutely 
and  immediately,  but  when  payment  shall  be  required  at  the  bank- 
ing housa  It  becomes  a  mere  custodian,  and  is  not  in  default  or 
liable  to  respond  in  damages  until  demand  has  been  made  cmd  pay- 
ment refused.  Such  are  the  terms  of  the  contract  implied  in  the 
transaction  of  receivin,Q:  money  on  deposit,  terms  necessary  alike  to 
the  depositor  and  the  banker.  And  it  is  only  because  such  is  the 
contract  that  the  bank  is  not  under  the  obligation  of  a  common  debtor 

87  and  note;   Goodwin   v.   Ray,  108  294,  39  N.  W.  506,  9  A.  S.  R.  477  and 

Tenn.  614,  69  S.  W.  730,  91  A.  S.  R.  note,  1  L.R.A.  318. 

761  and  note.  12.  Note:  9  Eng.  Rul.  Gas.  319. 

Notes :  136  A.  S.  R.  485 ;  4  Ann.  Gas.  13.  Landis  v.  Saxton,  105  Mo.  486, 
1146.  16  S.  W.  912,  24  A.  S.  R.  403  and 

7.  Long  V.  Straus,  107  Ind.  94,  6  N.  note;  Goodell  v.  Brandon  Nat.  Bank, 
E.  123,  7  N.  E.  763,  67  Am.  Rep.  87  63  Vt.  303,  21  Atl.  956,  25  A  S,  R.  766 
and  note.  and  note. 

8.  Reizenstein  v.  Marquardt,  75  la.  Notes:  1  L.R.A.  319;  29  L.R.A. 
294,  39  N.  W.  506,  9  A  S.  R.  477,  1   (N.S.)  687. 

L.R.A.   318   and  note;    Wilkinson   v.  See  Banks,  vol.  3,  p.  569. 

Verity,  L.  R.  6  G.  P.  206,  40  L.  J.  G.  14.  Koelzer    v.    Whitewater    First 

P.  141,  24  L.  T.  N.  S.  32,  19  W.  R.  Nat.  Bank,  125  Wis.  595,  104  N.  W. 

604,  16  Eng.  Rul.  Gas.  208.  838, 110  A.  S.  R.  870,  4  Ann.  Gas.  1144 

Note:  99  Am.  Dec.  399.  and  note,  2  L.R.A.(N.S.)  571. 

9.  Note:  1  L.R.A.  318.  15.  Missouri  Pac.  R.  Co.  v.  Gonti- 
iO.  See  supra,  par.  162,  as  to  trusts,  nental  Nat.  Bank,  212  Mo.  505,  HI  S. 
11.  Rdzenstf.in  v.  Marquardt,  76  la.  W.  574,  17  L.R.A.(N.S.)  994. 
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to  go  after  its  customer  and  return  the  deposit  wherever  he  may  be 
found.  ^'  There  are,  however,  some  exceptions  to  the  general  rule 
that  demand  by  the  depositor  is  necessary  to  set  the  statute  of  limita- 
tions in  motion.  Thus,  where  a  bank  suspends  business,  demand  is 
unnecessary,  and,  according  to  some  cases,  it  would  seem  that  the 
statute  begins  to  run  from  the  time  of  such  suspension,  although  it 
is  declared  in  others  that  it  attaches  against  a  depositor's  right  of 
action  from  the  time  when  he  acquires  notice  of  the  suspension.^ ^ 
And  when  an  account  between  a  banker  and  a  depositor  has  been 
balanced,  and  the  balance  carried  forward,  it  is  no  longer  an  open 
running  account.  In  that  case  the  parties  cannot  go  behind  the 
settlement  without  leave  obtained  in  chancery,  and  the  statute  of 
limitations  runs  against  the  balance  from  tlie  settlement  of  the 
account.*' 

169.  Judgments, — There  is  considerable  conflict  in  the  decisions 
as  to  when  the  statute  commences  to  run  against  an  action  on  a 
judgment  and  no  general  rule  can  be  stated.  Thus  in  some  cases  it 
is  declared  that  the  statute  begins  to  nm  from  the  time  when  the 
judgment  is  rendered.**  So  it  has  been  held  that  a  judgment  for  a 
debt,  including  a  decree  for  the  foreclosure  of  the  mortgage  securing 
it,  is  final  as  to  the  debt  at  the  time  when  rendered  and  not  at  the 
time  when  the  sale  of  foreclosure  is  confirmed  and  the  deficiency 
ascertained  and  that  the  statute  begins  to  run  against  the  judgment 
plaintiff  from  the  time  of  the  money  judgment.'*  In  other  deci- 
sions it  is  held  that  the  statute  does  not  attach  until  the  entry  of  the 
judgment  on  the  record  of  the  court.*  Again,  where  the  defendant 
appeals  from  a  judgment  and  gives  an  undertaking  for  a  stay  of 
proceedings,  it  is  held  that  Uie  period  of  limitation  does  not  run 
against  the  decree  until  it  becomes  final.  And,  proceeding  upon 
the  theory  that  judgment  is  not  final  so  as  to  support  an  action 
thereon  while  the  judgment  debtor  retains  the  right  to  appeal  there- 

16.  Girard  Bank  v.  Perm  Tp.  Bank,  Bank  v.  Lucas,  26  Wash.  417,  67  Pac. 
39  Pa.  St.  02,  80  Am.  Dec  507  and  252,  90  A.  S.  R.  748  and  note,  56 
note.  L.R.A.  812 ;  Rutledge  v.  United  States 

17.  Note:  4  Ann.  Caa.  1146.  Sav.,  etc.,  Co.,  37  Can.  Sup.  Ct  546, 

18.  Union  Bank  v.  Knapp,  3  Pick.  5  Ann.  Cas.  542  and  note. 

(Mass.)  96,  15  Am.  Dec.  181.  20.  McCaskill  v.  McKinnon,  121  N. 

19.  Kaufman  v.  Richardson,  142  C.  192,  28  S.  E.  265,  61  A.  S.  R.  659 
Ala.  429,  37  So.  673,  110  A.  S.  R.  40,   and  note. 

4  Ann.   Cas.   168;   McCaskill  v.   Mc-       1.  Powell  ▼.  Oregonian  R,  Co.,  13 

Kinnon,  121  N.  C.  192,  28  S.  E.  265,  Sawy.  535,  543,  38  Fed.  187,  3  L,R. A. 

61  A.  S.  R.  659  and  note;  Osbome  v.  201;  Crim  v.  Kessing,  89  Cal.  478,  26 

Lindstrom,  9  N.  D.  1,  81  N.  TV.  72,  81  Pac.  1074,  23  A.  S.  R.  491;  Alexander 

A.  S.  R.  516  and  note,  46  L.R.A.  715 ;  v.  Munroe,  54  Ore.  500,  101  Pac  903, 

Swoetser  v.  Fox,  43  Utah  40,  134  Pac  103  Pac  514,  135  A.  S.  R.  840. 
5\fi\  Ann.  Cas.  1916C  620,  47  L.R.A.       Note:  28  LJLA.  634. 
(N.S.)    145  and  note;   Citizens'   Nat. 
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from  or  to  prosecute  proceedings  for  a  new  trial,  it  has  also  been 
held  that  the  statute  does  not  commence  to  nm  imtil  the  expiration 
of  the  time  within  which  an  appeal  may  be  taken.*  Again,  where 
several  executions  have  been  issued  it  has  been  held  that  the  statute 
commences  to  run  from  the  date  of  the  issuance  of  the  last  execu- 
tion.*  Also,  a  judgment  entered  nunc  pro  tunc  may  have  effect 
from  one  date  for  one  purpose  and  from  another  date  for  another 
purpose,  and  it  may  properly  be 'given  effect  as  of  the  actual  date 
of  entry  for  the  purpose  of  the  statute  of  limitations,  the  right  to 
enforce  it  being  in  abeyance  imtil  that  date,  the  theory  being  that 
the  statute  will  not  be  allowed  to  commence  to  run  against  a  right 
until  that  right  has  accrued  in  a  shape  to  be  effectually  enforced.* 
170.  Malicious  Prosecution;  False  Imprisonment. — ^An  action  for 
malicious  prosecution  will  not  lie  until  there  has  been  a  termination 
favorable  to  the  defendant  in  the  litigation  complained  of.*  Until 
that  point  is  reached  no  presumption  of  malice  and  want  of  probable 
cause  exists.  That  presumption,  however,  arises  eo  instante  when 
the  court  which  has  jurisdiction  of  the  original  action  renders  judg- 
ment for  the  defendant,  the  plaintiff  in  the  action  for  malicious 
prosecution.  A  proceeding  in  error  cannot  affect  the  right  of  the 
defendant  to  bring  his  action  because  if  the  judgment  in  his  favor 
should  be  aflBrmed  by  the  reviewing  court,  the  presumption  contin- 
ues, and  if  the  judgment  should  be  finally  reversed,  that  may  be 
pleaded  as  a  defense  to  his  pending  action.  Therefore,  such  a  right 
is  generally  regarded  as  accruing  upon  the  rendition  in  the  trial 
court  of  a  judgment  for  the  defendant  in  the  action  complained  of, 
and  the  statute  then  begins  to  run.*  'WTiere  the  defendant  in  an  action 
of  trover  was  arrested  and  imprisoned  under  bail  process  ancillary 
thereto,  and  was  discharged  under  a  code  provision  upon  his  own 
recoi^iizance,  conditioned  for  his  appearance  to  answer  the  suit,  it 
was  held  that  his  right  of  action,  if  any  he  has,  either  for  false 
imprisonment,  or  for  the  malicious  abuse  of  process,  or  for  the  mali- 
cious use  of  process,  accrues,  not  upon  the  termination  of  the  action 
in  trover,  but  at  the  time  of  his  discharge  from  imprisonment.' 

2.  Feeney  v.  Hinckley,  134  Cal.  467,  L.B.AJL915B  1179 ;  Levering  v.  Mor- 
66  Pac.  580,  86  A.  S.  R.  290  and  note,  row  County  Nat.  Bank,  87  Ohio  St. 
But  see  Sweetser  v.  Fox,  43  Utah  40,  117,  100  N.  E.  322,  Ann.  Cas.  1913E 
134  Pac.  599,  Ann.  Cas.  1916C  620,  47  917  and  note,  43  L.RA.(N.S.)  611 
L.R.A.(N.S.)  145  and  note.  and  note.     See  MALiaous  Prosecu- 

3.  Stevens  v.  Stone,  94  Tex.  415,  60  tion. 

S.  W.  959,  86  A.  S.  R.  861.  6.  Levering  v.  Morrow  County  Nat. 

4.  Borer  v.  Chapman,  119  U.  S.  587,  Bank,  87  Ohio  St.  117,  100  N.  E.  322, 
7  S.  Ct.  342,  30  U.  S.  (L.  ed.)  532.  Ann.   Cas.   1913E   917   and   note,   43 

5.  McPherson  v.  Runyon,  41  Minn.  L.RA.(N.S.)  611  and  note. 

624,  43  N.  W.  392,  16  A.  S.  R.  727;  7.  Salter  v.  Nebraska  Telephone  Co., 
Virtue  v.  Creamery  Package  Mfg.  Co.,  129  Ga.  532,  59  S.  E.  232,  13  L.R.A. 
123  Minn.  17,  142  N.  W.  930,  1136.    (N.S.)  549. 
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171.  Mutual  Accounts. — The  general  doctrine,  which  takes  the  case 
of  mutual  accounts  out  of  the  operation  of  the  statute,  so  long  as 
the  mutuality  continues,  was  very  early  developed  by  the  courts, 
as  an  equitable  extension  of  the  saving  in  favor  of  merchants'  accounts. 
It  was  recognized  that  when  parties,  not  strictly  falling  under  the  de- 
nomination of  merchants,  had  a  course  of  dealing  so  like  that  between 
merchants,  consisting  of  mutual  credits  each  to  the  other,  the  reason 
was  the  same  for  saving  their  accounts  from  the  statute  of  limita- 
tions. The  doctrine  was  also  rested  on  the  intrinsic  equity  of  the 
case.  But  there  is  a  conflict  of  authorities  upon  the  question  when 
that  mutuality  which  protects  against  the  statute  ceases.®  The  gen- 
eral rule,  said  to  be  now  established  by  a  course  of  decision  too 
long  to  be  broken  in  upon,  is  that  the  statute  commences  to  run 
against  a  mutual  open  account  only  from  the  date  of  the  last  item 
of  credit.*  But  that  item  must  arise  from  the  mutual  act  and  con- 
sent of  both  parties,  and  with  the  understanding,  express  or  implied, 
that  it  is  to  enter  into  and  Ijecome  a  part  of  their  mutual  dealing 
or  account,  and  be  the  subject  of  future  adjustment  in  ascertaining 
the  general  balance  due  thereon.*®  This  rule  is  founded  on  the 
principle  that  every  new  item  of  credit,  or  part  payment,  is  an 
acknowledgment  of  an  open,  mutual,  and  unliquidated  account,  and 
is  equivalent  to  a  new  promise  to  account  and  pay  the  balance  thereon 
due.**  Where  a  system  of  mutual  dealing  exists  it  implies  that  the 
parties  have  mutuaJly  consented  that  each  item,  in  whosesoever  favor 
it  may  be,  shall  not  constitute  an  independent  debt  due  immediately, 
to  be  paid  or  enforced  at  once,  but  that  the  items  occurring  from 
time  to  time  in  favor  of  the  respective  partie^  shall  operate  as  mutual 
set-offs,  and  that  the  shifting  balance,  when  either  or  both  shall  call 
for  it,  shall  be  the  debt.  This  is  the  reason  why  the  statute  of 
limitations  does  not  apply  during  such  a  state  of  mutual  dealings. 
As  the  parties  have  stipulated  no  time  when  their  respective  credits 
shall  be  due,  their  respective  demands  do  not  become  due  at  any 
particular  time.    The  right  of  action  on  them  does  not  begin  unless 

8.  Gunn  v.   Gunn,  74  Ga.  555,  58  Victorian,  24  Ore.  121,  32  Pac.  1040, 
Am.  Rep.  447.  41  A.  S.  R.  838  and  note;  Hodge  v. 

9.  Norton  v.  Larco,  30  Cal.  126,  89  Manley,  25  Vt.  210,  60  Am.  Dec.  253 
Am.  Dec.  70  and  note;  Gunn  v.  Gunn,  and  note. 

74  Ga.  555,  58  Am.  Rep.  447 ;  Higley  Notes :  89  Am.  Dec.  80 ;  61  A.  S.  B. 

V.  Burlington,  etc.,  R.  Co.,  99  la.  503,  253. 

68  N.  W.  829,  61  A.  S.  R.  250  and  10.  Hodge  v.  Manley,  25  Vt.  210,  60 

note;  Dickinson  v.  Williams,  11  Gush.  Am.   Dec.   253   and  note;   Cottam  v. 

(Mass.)  258,  59  Am.  Dec.  142;  Union  Partridge,  4  M.  &  G.  27l,  4  Scott  N.  R. 

Bank  v.  Knapp,  3  Pick.  (Mass.)   96,  819,  16  Eng.  Rul.  Gas.  179. 

15  Am.  Dec.  181;  Cogswell  v.  DoUiver,  11.  Union  Bank  v.  Knapp,  3  Pick. 

2  Mass.  217,  3  Am.  Dec.  45  and  note;  (Mass.)  96,  15  Am.  Dec.  181;  Hodge 

Sickles  V.  Mather,  20  Wend.  (N.  Y.)  v.  Manley,  25  Vt.  210,  60  Am.  Dec.  263. 

72,  32  Am.  Dec.  521  and  note;  The 
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at  the  option  of  the  parties.**  Therefore  an  account  all  on  one  side 
has  not  the  character  of  a  mutual  account,  and  so  far  as  the  statute 
of  limitations  is  concerned,  the  cause  of  action  arises  from  the  date 
of  each  item.**  So  if  a  balance  due  upon  an  account  stated  is  after- 
ward thrown  into  a  new  account  stated,  the  first  account  is  taken 
out  of  the  statute  of  limitations.**  And  where,  before  the  statute 
has  barred  an  open  account,  the  parties  have  an  accounting  and 
agree  upon  the  balance  due,  a  new  cause  of  action  is  created  on  an 
account  stated,  upon  which  the  statute  commences  to  run  from  the 
date  of  the  settlement  and  the  new  promise  arising  thereunder.*^ 
But  where  the  operation  of  the  statute  has  been  extended  by  such 
a  course  of  mutual  dealing,  it  would  seem  that  the  debtor  could 
not  by  a  payment  of  such  specific  items  as  may  have  accrued  within 
the  period  of  the  statute  leave  his  creditor  remediless  as  to  the  remain- 
der of  the  account.**  This  principle  relating  to  the  operation  of  the 
statute  in  the  case  of  mutual  accounts  has  been  applied  so  as  to 
permit  a  lien  for  building  materials  to  be  acquired,^ ^  in  actions 
between  cotenants  respecting  their  common  estate,*^  and  in  an  action 
by  a  shipper  of  freight  who  had  been  for  many  years  charged  for 
excessive  weight  on  articles  shipped  by  him,  and  made  payment 
accordingly,  the  amounts  due  him  for  these  overcharges  being  held 
to  constitute  an  open,  current  account  constituting  but  one  cause  of 
action.*' 

172.  Partnership  Matters. — ^Partners  as  between  themselves  are 
said  to  be  trustees  and  it  has  been  held  that  the  statute  will  not  run 
against  their  liability  to  account  to  each  other  during  the  continu- 
ance of  the  partnership.*®  In  actions  between  partners,  the  applica- 
tion of  the  statute  necessarily  depends  upon  the  circumstances  of  each 
particular  case.  The'  cause  of  action  may  arise  either  before  the 
dissolution,  and  have  that  for  its  primary  object,  or  it  may  arise 
at  or  near  the  dissolution,  when  one  is  made  exclusive  liquidator 
and  his  right  to  the  possession  of  assets  is  denied  and  resisted.  It 
may  also  arise  when  a  nonliquidating  partner  sues  the  liquidator 
within  a  reasonable  time  after  the  dissolution,  or  where  both  parties 

12.  Gunn  v.  Gnnn,  74  Ga.  555,  58  16.  Rogers  v.  Davis,  103  Me.  405,  69 
Am.  Rep.  447;  The  Victorian,  24  Ore.  Atl.  618,  19  L.R.A.(N.S.)  126  and 
121,  32  Pac.  1040,  41  A.  S.  R.  838  and   note. 

note.  17.  The  Victorian,  24  Ore.  121,  32 

13.  Hod^  V.  Manley,  25  Vt.  210,  60  Pac.  1040,  41  A.  S.  R.  838  and  note. 
Am.  Dec.  253  and  note.                   .  18.  Dickinson  v.  Williams,  11  Cush. 

14.  Ready   v.   McDonald,   128   Cal.  (Mass.)  258,  59  Am.  Dec.  142. 

663,  61  Pac.  272,  79  A.  S.  R.  76  and       19.  Higley   v.   Burling:ton,   etc.,    R. 
note.  Co.,  99  la.  503,  68  N.  W.  829,  61  A. 

15.  Kahn  v.  Edwards,  75  Cal.  192,   S.  R.  250  and  note. 

16  Pac,  779,  7  A.  S.  R.  141;  Union       20.  Notes:  99  Am.  Dec.  394;  40  A. 
Bank  v.  Knapp,  3  Pick.  (Mass.)   96,   S.  R.  575. 
16  Am.  Dec.  18L 
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act  as  liquidators  with  equal  rights  and  duties,  and  neither  is  guilty 
of  any  wrong  in  the  process,  in  which  case  the  cause  of  action  may 
arise  later,  and  necessarily  will  not  exist  until  the  liquidation  is  sub- 
stantially complete.  These  instances  do  not  cover  all  the  varieties  of 
form  and  incident  which  these  actions  may  develop,  so  that  the  run- 
ning of  the  statute  cannot  always  be  governed  by  any  rigid  or  formal 
rule,  but  must  depend  upon  circumstances.*  So  when  the  right  of 
action  to  sue  for  the  settlement  of  partnership  affairs  accrues,  so 
as  to  set  the  statute  of  limitations  in  motion,  depends  upon  circum- 
stances, and  cannot  be  held  as  a  matter  of  law  to  arise  at  the  date 
of  the  dissolution,  or  to  be  carried  back  by  relation  to  that  date.* 
And  the  time  after  which  it  is  too  late  to  prosecute  with  success  a 
suit  against  a  pailner  ifor  an  accounting  or  to  compel  him  to  dis- 
charge a  liability  existing  in  favor  of  his  late  partner  and  growing 
out  of  their  partnership  relations  is  also  difficult  to  determine  in  the 
light  of  the  conflicting  decisions.'  Thus  it  has  been  held  that  a 
partner,  in  a  single  adventure  or  transaction  to  be  performed  for  a 
stipulated  price,  has  an  action  of  assumpsit  for  his  share  against 
the  other  partner  who  has  received  the  whole  sum  due  after  the 
work  has  been  finished,  and  that  the  statute  then  attaches.*  And 
it  has  also  been  decided  that  the  statute  runs  against  a  suit  by  a 
retiring  partner  against  a  liquidating  partner  for  an  accounting,  from 
the  date  when  it  was  the  duty  of  the  latter  to  have  had  the  business 
in  a  condition  for  its  complete  settlement,  and  the  operation  of  the 
statute  is  not  postponed  by  the  fact  that  he  leaves  one  or  more  of 
the  partnership  obligations  unsettled,  which  are  subsequently  en- 
forced in  an  action  against  the  retiring  partner  by  which  he  is  com- 
pelled to  pay  the  amount  thereof.  In  such  cases  due  consideration 
is  given  both  to  the  necessity  of  reasonable  promptness  and  diligence 
on  the  part  of  the  liquidator,  having  a  due  regard  for  the  rights 
of  his  copartner  and  to  the  fact  that  the  latter  must  not  sleep  on 
his  rights,  and  wait  till  books  are  lost,  or  vouchers  mislaid,  or  wit- 
nesses dead,  before  seeking  an  accounting  and  payment.*  Other 
decisions,  however,  are  authority  for  the  doctrine  that  where  there 
is  an  agreement  that  one  partner  shall  close  up  the  business  of  the 
firm  and  settle  its  affairs,  which  have  been  under  his  management, 
a  trust  is  created,  and  the  bar  of  the  statute  does  not  begin  to  run 
against  the  ri.s:ht  to  an  account  for  partnership  dealings  so  long  as 
such  partner  acts  under  the  trust,  until  he  repudiates  it.*    Again,  it 

1.  Grav  V.  Green,  142  N.  Y.  316,  37       Note :  40  A.  S.  R.  674. 

N.  E.  124,  40  A.  S.  R.  596.     See  99       3.  Note:  40  A.  S.  R.  574. 

Am.  Dec,  394  note.  4.  Hamilton  v.  Hamilton,  18  Pa.  St. 

2.  Riddle  v.  Whitehill,  135  U.  S.  621,  20.  55  Am.  Dec.  585  and  note. 

10  S.  Ct.  924,  34  U.  S.  (L.  ed.)  282;       6.  Gilmore  v.  Ham,  142  N.  Y.  1,  36 
McPherson  v.  Swift,  22  S.  D.  165, 116   N.  E.  826,  40  A.  S.  R.  554  and  note. 
N.  W.  76,  133  A.  S.  R.  907.  6.  Riddle   v.   WhitishiD,   135   U.   S. 
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has  been  held  that  the  statute  begins  to  run  against  a  claim  of  an 
advancement  made  by  one  of  the  partners  to  the  firm  upon  a  disso- 
lution after  the  firm's  creditors  have  been  paid,  for  at  that  time 
the  relationship  between  the  parties  becomes  adverse.'  But  when 
the  partnership  affairs  are  being  wound  up  without  antagonism 
between  the  parties,  and  assets  are  being  realized  and  debts  paid, 
the  statute  is  regarded  as  not  having  attached.^ 

173.  Public  Officers. — Although,  according  to  some  decisions,  the 
statute  does  not  commence  to  run  against  actions  by  private  individ- 
uals, for  damage  due  to  a  breach  of  duty  by  public  officers,  until 
the  time  the  injury  is  sustained,*  such  actions  are  generally  regarded 
as  accruing  at  the  time  of  the  misconduct  or  breach,  when  the  statute 
commences  to  run,  rather  than  from  the  time  of  the  consequential 
injury.^^  In  this  class  of  cases  it  is  said  that  the  right  of  action 
exists  whenever  the  officer  fails  to  do  his  duty,  and  that  the  ascer- 
tainment of  t^e  actual  damage  is  but  an  incident  thereto.^^  This 
principle  has  been  applied  in  actions  to  recover  damages  for  an  erro- 
neous registration  of  an  instrument ;  *•  against  a  clerk  of  court  for 
making  an  erroneous  record  in  a  case ;  *•  against  a  sheriff  for  failure 
to  collect  money  under  an  execution,**  to  attach  sufficient  property,** 
or  to  return  an  attachment ;  **  where  a  notary  has  made  a  false  and 
fraudulent  certificate  of  acknowledgment;  *'  and  where  a  recorder  of 
deeds  has  made  a  false  certificate  of  search.*^  But  it  has  been  held 
that  an  action  against  a  sheriff  does  not  lie  for  money  received  by 
him  under  execution  until  demand  made  therefor ;  and  that  the  stat- 
ute does  not  begin  to  run  in  his  favor  until  then.**    And  it  has  been 

621,  10  S.  Ct.  924,  34  U.  S.  (L.  ed.)  R.  949;  49  L.R.A.(N.S.)  66;  52  LJl.A. 

282.  (N.S.)  705;  3  Ann.  Cas.  998. 

7.  Moore  V.  Westbrook,  156  N.  C.  11.  Betts  v.  Norris,  21  Me.  314,  38 
482,  72  S.  E.  842,  Ann,  Cas.  1913A  Am.-  Dec.  264  and  note. 

168.  12.  State  v.  Walters,  31  Ind.  App. 

8.  Riddle  v.  Whitehill,  136  U.  S.  621,  77,  66  N.  E.  182,  99  A.  S.  R.  244  and 
10  S.  Ct.  924,  34  U.  S.  (L.  ed.)  282.  note. 

9.  State  V.  McClellan,  113  Tenn.  13.  McKay  v.  Coolidge,  218  Mass. 
616,  85  S.  W.  267,  3  Ann.  Cas.  992  and  65,  105  N.  E.  455,  Ann.  Cas.  1916A 
note.  883,  52  L.R.A.(N.S.)  701  and  note. 

Notes:  126  A.  S.  R.  950;  52  L.R.A.       14.  Note:  52  L.R.A.(N.S.)  705. 
(N.S.)  709;  Ann.  Cas.  1916 A  885.  15.  Betts  v.  Norris,  21  Me.  314,  38 

10.  State  V.  Walters,  31  Ind.  App.  Am.  Dec.  264  and  note. 

77,  66  N.  E.  182,  99  A.  S.  R.  244  and  16.  Johnson  v.  Beattie,  88  Vt.  512, 

note;  Betts  v.  Norris,  21  Me.  314,  38  93  Atl.  250,  L.R.A.1915D  1163. 

Am.  Dec.  264;  McKay  v.  Coolidge,  218  17.  Note:  49  L.R.A.(N.S.)  56. 

Mass.  65,  105  N.  E.  455,  Ann.  Cas.  18.  Owen  v.  Western  Sav.  Fund,  97 

191 6A  883,  52  L.R.A.(N.8.)  701  and  Pa.  St.  47,  39  Am.  Rep.  794.    See  Ab- 

note;  Owen  v.  Western  Sav.  Fund,  97  stract  op  Title,  vol.  1,  p.  99,  as  to 

Pa.  St.  47,  39  Am.  Rep.  794;  Johnson  application  of  statute  in  suits  against 

V.  Beattie,  88  Vt.  512,  93  Atl.  250,  abstracters. 

L.R.A.1915D  1163.  19.  Wright  v.  Hamilton,  2  Bailey  L. 

Notes:  38  Am.  Dec.  270;  126  A.  S.  (S.  C.)  51,  21  Am.  Dec.  513. 
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decided  that  a  cause  of  action  against  a  sheriff  for  not  paying  over 
the  proceeds  of  attached  property  does  not  accrue  until  there  has 
been  a  final  judgment  in  the  attachment  suit  establishing  plaintiff's 
right  to  such  proceeds.  It  is  also  said  that  this  rule  is  not  varied 
nor  rendered  inapplicable  by  the  fact  that  there  was  an  order  of 
court  made  during  the  pendency  of  the  action  requiring  such  proceeds 
to  be  paid  to  the  clerk  of  the  court. ^^  Similarly  it  has  been  held 
that  the  statute  does  not  begin  to  run  in  favor  of  a  master  in  chan- 
cery against  an  account  for  money  received  on  a  sale  under  the 
order  of  the  court  until  a  demand,  or  until  he  has  given  notice  thai 
be  claims  the  money  as  his  own.^  Again,  where  recovery  is  sought 
by  a  public  corporation  for  a  breach  of  official  duty  oa  the  part  of 
an  officer  in  retaining  for  his  own  use  the  funds  of  the  corporation, 
it  seems  generally  established  that,  though  an  immediate  right  of 
action  accrues  for  each  unlawful  act,  the  statute  of  limitations  runs 
against  such  right  of  action  only  from  the  time  when  the  officer 
is  by  law  required  to  make  a  general  accounting  of  the  funds  in  his 
custody,  which  is  usually  at  the  expiration  of  his  term  of  office.*  In 
a  case  where  an  attorney  seeks  to  enforce  his  lien  it  has  been  held 
that  a  right  of  action  against  the  sheriff  for  taking  insufficient  sure- 
ties in  replevin  does  not  accrue  until  after  the  lien  of  the  attorney 
has  become  perfected  by  the  rendition  of  judgment  in  the  replevin 
suit,  and  the  statute  of  limitations  in  such  case  does  not  begin  to 
run  till  then.^  And  the  cause  of  action  by  a  de  jure  officer  against 
a  de  facto  officer  for  fees  or  salary  received  by  the  latter  does  not 
accrue  until  the  right  to  the  office  is  determined,  where  this  is  in 
litigation.* 

174.  Seduction. — ^In  the  case  of  an  action  for  damages  by  a  father 
for  the  seduction  of  his  daughter,  the  statute  begins  to  run,  as  in 
other  cases,  when  the  cause  of  action  accrues.*  According  to  some 
decisions  this  is  held  to  be  the  date  when  the  act  of  seduction  is 
complete,  at  which  time  the  statute  attaches,  and  not  when  the  father 
discovers  that  his  daughter  has  been  seduced,  although  in  other 
cases  it  has  been  held  that  seduction  may  be  a  continuous  act  and 
that  the  statute  will  begin  to  run  from  the  last,  and  not  the  first, 
act  of  sexual  intercourse.* 

175.  Tenants  in  Common. — ^The  statute  of  limitations  operates 
between  tenants  in  common  or  joint  tenants  as  to  causes  of  action 

• 

20.  State  v.  Finn,  98  Mo.  632,  U  S.  496,  36  N.  E.  983,  24  L.R.A.  59. 

W.  994, 14  A.  S.  R.  654  and  note.  5.  Hutcherson  v.  Dnrden,  113  Ga. 

1.  Houseal  v.  Gibbes,  Bailey  £q.  (S.  987,  39  S.  £.  495,  54  L.R.A.  811. 

C.)  482,  23  Am.  Dec.  186.  6.  Davis  v.  Boyett,  120  Ga.  649,  48 

2.  Note:  Ann.  Gas.  1916A  885,  S.  E.  185,  102  A.  S.  R.  118,  1  Ann. 

3.  Newbert  v.  Cunningham,  50  Me.   Cas.  386  and  note,  66  L.R.A.  258  and 
231,  79  Am.  Dec.  612.  note. 

4.  Kreitz  v.  Behrensmeyer,  149  111. 
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existing  between  them  and  growing  out  of  the  cotenancy  relation, 
to  the  same  extent  that  it  operates  upon  causes  of  action  between 
parties  not  within  the  relation.  While  there  is  some  diflFerence  in 
the  authorities  as  to  when  it  begins  to  run  against  actions  arising  from 
the  relation,'  as  a  general  rule,  it  does  not  commence  against  tenants 
therein  until  the  relations  are  determined  by  partition,  or  there  has 
been  demand  to  be  let  into  possession,  and  an  actual  ouster,  or  a 
demand  for  an  account,  and  a  denial  of  the  right.  The  reason  is 
that,  in  regard  to  possession  of  the  common  property,  there  is  a 
presumption  that  the  cotenant  is  merely  exercising  the  right  which 
the  law  gives  him ;  and  this  presumption  must  in  some  way  be  over- 
come before  the  possession  becomes  adverse  and  the  statute  of  limita- 
tions is  set  in  motion.®  Therefore,  as  tenants  in  common  have  an 
equal  right  of  possession,  if  one  of  them  conveys  the  whole  estate 
for  full  value  to  a  third  party,  who  excludes  the  other  tenant  in 
common,  the  statute  will  run  from  the  time  of  such  exclusion.^  As 
against  a  claim  by  a  tenant  in  common  who  has  attempted  to  exclude 
his  cotenant  from  the  property  and  repudiate  the  cotenancy  to  con- 
tribution toward  taxes,  assessments,  and  attomejrs'  fees  paid  in  pro- 
tection of  the  property,  it  has  been  held  that  the  statute  attaches 
at  the  time  the  payments  are  made.^® 

X.   CkXMMENCBMBNT  OF   PrOCBBDINQS 

In  Oeneral 

176.  General  Principles. — The  running  of  the  statute  of  limitations 
is,  in  general,  arrested  by  the  bringing  of  an  action.^*  The  ques- 
tion, however,  as  to  when  an  action  is  commenced,  so  as  to  prevent 
the  statute  from  running,  is  one  which  is,  to  a  great  extent,  depend- 
ent upon  express  provision  of  law.  Ordinarily  this  result  ensues  by 
the  completed  service  of  notice;"  though,  for  the  purpose  of  the 
statute,  other  things  may  be  regarded  as  a  commencement  of  a  suit.** 
Thus  the  rule  in  some  jurisdictions  is  that  an  attempt  to  commence 

7.  Willmon  v.  Koyer,  168  CaL  369,  11.  Forman  v.  Brewer,  62  N.  J.  Eq. 
143  Pac.  694,  L.R.A.1915B  961.  See  748,  48  Atl.  1012,  90  A.  8.  B.  475  and 
also  COTENANCT,  voL  7,  p.  905.  note ;  Alexander  v.  Munroe,  54  Ore. 

8.  WiUmon  v.  Koyer,  168  Cal.  369,  500,  101  Pac.  903,  103  Pac  614,  135 
143  Pac.  694,  L.R.A.1915B  961.  A.  S.  R.  840. 

Note:  29  L.R.A.(N.S.)  239.  Note:  3  L.R.A.<N.S.)  267. 

9.  BeaU  v.  McMenemy,  63  Neb.  70,  12.  Slater  v.  Roche,  148  la.  413, 126 
88  N.  W.  134,  93  A.  S.  R.  427;  Boh-  N.  W.  925,  28  L.R.A.(N.S.)  702; 
rer  v.  Davis,  94  Neb.  367,  143  N.  W.  Nicholson  v.  Wallis,  4  DaU.  (Pa.)  154, 
209,  96  Neb.  474,  148  N.  W.  320,  Ann.  1  U.  S.  (L.  ed.)  779. 

Cas.  1915A  992.  13.  Slater  v.  Roche,  148  la.  413, 126 

10.  Willmon  v.  Koyer,  168  CaL  369,  N.  W.  925,  28  L.B.A.(N.S.)  702. 
143  Pac.  694,  L.R.A.1915B  961. 
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an  action  is  equivalent  to  commencing  it,  so  far  as  the  statute  of 
limitations  is  concerned,  when  the  summons  is  delivered  to  the 
proper  ofBcer,  with  the  intent  that  it  shall  be  served,  within  the  time 
specified  in  the  statute,  although  it  is  not  actually  served  until  after 
the  expiration  of  such  time,^*  and  a  general  statutory  provision  to 
this  effect  has  been  held  to  apply  in  case  of  special  statutes  of  limita- 
tion unless  there  is  something  in  the  act  itself  indicating  the  con- 
trary or  such  course  will  violate  some  recognized  rule  of  construction.** 
So  under  statutes  providing  that  a  civil  action  is  commenced  by 
filing  a  complaint,  and  that  the  life  of  a  judgment  is  six  years,  a 
complaint  to  revive  a  judgment,  filed  within  six  years  after  the 
date  thereof,  confers  jurisdiction,  though  the  summons  is  not  served 
until  after  that  time  has  expired,  and  notwithstanding  a  statute  pro- 
viding that  the  court  is  deemed  to  have  jurisdiction  in  a  civil  action 
from  th«  tim«  of  the  service  of  the  summons.**  But  the  commence 
raent  of  an  action  is  not  conclusively  established  by  the  date  of  the 
writ,  so  as  to  avoid  a  plea  of  the  statute  of  limitations,  because  not 
only  the  issuance  of  the  writ,  but  a  bona  fide  intent  to  have  it  served, 
is  necessary,  and  if  the  writ  issues  without  such  intent,  it  is  inopera- 
tive, and  the  action  is  Hot  commenced.*^  Again,  it  has  been  held 
that  an  action  to  subject  property  of  a  nonresident  to  payment  of  a 
judgment  against  him  is,  for  the  purpose  of  determining  whether 
or  not  it  is  within  the  time  allowed  by  the  statute  of  limitations, 
commenced  when  the  property  is  attached.*®  And  where  an  attor- 
ney, while  prosecuting  a  suit  to  subject  real  estate  to  a  judgment, 
obtained  by  his  client  in  another  action,  took  from  his  client  an 
assignment  of  a  on^half  interest  in  the  judgment  in  consideration 
of  his  services,  but  after  the  determination  of  the  suit,  which  resulted 
in  a  judgment  for  the  client,  the  parties,  in  fraud  of  the  attorney, 
executed  a  cancellation  of  both  judgments,  the  commencement  of  a 
suit  by  the  attorney,  within  the  life  of  both  judgments,  to  enjoin 
the  filing  of  the  cancellation  and  subject  the  property  to  his  claim, 
was  held  to  be  a  lis  pendens,  which  suspended  the  operation  of  the 
statute,  and  kept  alive  his  equitable  lien.**  And  it  has  been  decided 
that  the  presentation  of  a  claim  to  the  administrator  is  the  com- 

14.  Fred  Miller  Brewing  Co.  v.  Cap-  16.  Smith  v.  Callanan,  103  la.  218, 

ital  Ins.  Co.,  Ill  la.  690,  82  N.  W.  72  N.  W.  513,  42  L.R.A.  482. 

1023,  82  A.  S.  R.  529  and  note;  Slater  16.  Haupt  v.  Burton,  21  Mont.  572, 

V.  Roche,  148  la.  413,  126  N.  W.  925,  55  Pac.  110,  69  A.  S.  R.  698  and  note. 

28  L.R.A.(N.S.)  702;  Johnson  v.  Far-  17.  Johnson   v.   Farwell,  7   GreenL 

well,  7  GreenL  (Me.)  370,  22  Am.  Dec.  (Me.)  370,  22  Am.  Dec  203  and  note, 

203  and  note;  Anderson  v.  Aetna  Life  18.  Slater  v.  Roche,  148  la.  413, 126 

Ins.  Co.,  75.  N.  H.  375,  74  Atl.  1051,  N.  W.  925,  28  LJl.A.(N.S.)  702. 

28    L.R.A.(N.S.)    730;    Montague    v.  19.  Alexander  v.  Munroe,   54   Ore. 

Stelts,  37  S.  C.  200,  15  S.  E.  968,  34  500,  101  Pac.  903,  103  Pac  514,  135 

A.  S.  R.  736  and  note.  A.  S.  R.  840. 
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mencement  of  a  suit,  and  is  sufficient  to  stop  the  running  of  the 
statute.*®  Proceedings,  however,  which  axe  void  do  not  suspend  its 
operation,^  as  where  the  summons  is  of  such  a  character.*  And 
though  a  plaintiff  is  required  to  ask  leave  of  the  court  before  institut- 
ing an  action  his  failure  to  apply  for  and  obtain  such  leave  does 
not  enlarge  the  time  allowed  by  the  statute  within  which  to  commence 
such  action.*  The  commencement  of  an  action  upon  a  judgment 
is  not  stayed  by  order  of  court,  so  as  to  prevent  the  running  of  the 
statute,  merely  because  during  a  certain  period  the  judgment  creditor 
is  required  to  obtain  leave  of  court  in  order  to  bring  suit  thereon.* 
Nor  will  the  statute  be  tolled  by  the  institution  of  a  suit  by  a  foreign 
corporation  which  has  not  complied  with  the  provisions  of  a  local 
statute  which  provides  that  it  shall  not  prosecute  a  suit  in  the  state 
until  it  has  so  complied.  And  in  such  a  case  a  subsequent  compli- 
ance with  a  statute  forbidding  the  prosecution  of  any  suit  until  cer- 
tain requirements  therein  have  been  complied  with  will  not  validate 
the  action  from  its  inception,  so  as  to  avoid  the  limitation  period 
which  had  expired  between  the  time  of  commencing  the  suit  and 
the  compliance  with  the  statute.*  But  where  the  last  day  in  the 
period  prescribed  by  statute  for  commencing  an  action  is  Sunday, 
it  has  been  held  that  an  action  commenced  on  the  following  day 
is  not  too  late.* 

177.  Service  of  Process. — ^Where  service  of  process  is  required  by 
statute  there  should  be  an  actual  service.'  And  an  action  is  com- 
menced and  pending  against  a  defendant  only  from  the  time  when 
he  is  served,  or  appears  without  service,  and  as  against  the  objection 
of  one  of  several  defendants  the  time  of  commencement  is  to  be 
determined  by  the  time  of  service  on  him,  instead  of  on  some  other 
defendant.*  So  in  an  action  to  enforce  a  mechanic's  lien  service  of 
summons  on  the  owner  of  the  premises  within  two  years,  as  prescribed 
by  statute,  will  not  preserve  the  lien  as  against  other  defendant  lien- 

20.  Beckett  v.  Selover,  7  Cal.  215,  51  Colo.  415,  118  Pac.  988,  Ann.  Cas. 

68  Am.  Dec.  237  and  note.  1913A  1322,  38  L.R.A.(N.S.)  702  and 

1.  Brock  V.  Francis,  89  Kan.  463,  note.  See  Foreign  Corporations,  vol. 
131  Pac.  1179,  46  L.R.A.(N.S.)  756  12,  p.  120  et  seq.,  as  to  right  generally 
and  note;  Dorr  v.  Rohr,  82  Va.  359,  3  of  foreign  corporation  to  plead  stat- 
A.  S.  R.  106.  ute. 

2.  Brock  v.  Francis,  89  Kan.  463,       6.  Elmore  v.  Fanning,  85  Kan.  501, 
131  Pac.  1179,  45  L.R.A.(N.S.)   756  117  Pac.  1019,  38  L.R.A.(N.S.)  685. 
and  note.  7.  Knowlton  v.  Watertown,  130  U. 

3.  Spokane  County  v.  Prescott,  19  S.  327,  334,  9  S.  Ct.  539,  542,  32  U.  S. 
Wash.  418,  53  Pac.  661,  67  A.  S.  R.  (L.  ed.)  956,  959. 

733  and  note.  8.  Smith  v.  Hurd,  50  Minn.  503,  52 

4.  Osborne  v.  Lindstrom,  9  N.  D.  1,  N.  W.  922,  36  A.  S.  R.  661  and  note ; 
81  N.  W.  72,  81  A.  S.  R.  516,  46  Bruen  v.  Bokee,  4  Denio  (N.  Y.)  56, 
L.R.A.  715.  47  Am.  Dec.  239  and  note. 

6.  Western  Electrical  Co.  v.  Pickett, 

811 


i  178  LIMITATION  OF  ACTIONS  17  E.  C.  L. 

holders,  not  served  with  summons  until  after  the  expiration  of  the 
two  years.*  And  where  service  is  essential  it  has  been  held  that  the 
statute  is  not  interrupted  by  the  service  of  citation  on  a  day  of 
public  rest  other  than  Sunday. ^^  In  some  jurisdictions  an  action 
may  also  be  commenced  by  substituted  service.^^  And  it  has  been 
held  that  an  action  against  a  foreign  corporation  must  be  regarded 
as  commenced  within  'one  year  after  the  cause  thereof  accrued,  if 
within  that  time  a  complaint  is  filed  and  a  summons  issued  in  good 
faith,  though  it  is  not  served  within  the  year,  and  the  complaint 
does  not  state  that  the  defendant  is  a  foreign  corporation  nor  disclose 
the  names  of  its  agents  on  whom  process  c€ui  be  served.^*  But  in 
case  process  is  served  by  publication,  it  has  been  held  that  the  action 
is  not  commenced,  for  the  purpose  of  determining  whether  or  not 
it  is  within  the  time  allowed  by  the  statute  of  limitations,  until  the 
publication  is  completed.^' 

178.  Dismissal,  Discontinuance  and  Nonsuit — The  question  as  to 
the  operation  of  the  statute  where  the  former  action  has  failed  is 
one  largely  subject  to  the  control  of  statutes,  which  generally,  in 
substance,  permit  of  the  bringing  of  a  new  action  within  a  q)ecified 
time  where  the  former  action  has  failed  for  some  reason  other  than 
a  decision  on  the  merits.  Such  statutes  are  generally  construed  as 
extending  the  period  of  limitation  in  accordance  with  the  conditions 
specified.**  The  words  "suffer  a  nonsuit"  as  used  in  such  a  statute 
have  been  construed  as  not  meaning  a  nonsuit  as  understood  at 
common  law  merely,  but  as  including  a  voluntary  dismissal  by 
plaintiff.**  And  such  a  dismissal  without  prejudice  to  a  future  action 
is  a  failure  otherwise  than  upon  the  merits,  within  the  meaning 
of  a  statutory  provision  that,  if  an  action  is  commenced  in  time, 
and  the  plaintiff  fails  in  it  otherwise  than  upon  the  merits,  he  may 
commence  a  new  action  within  one  year  after  the  failure.**  Ordina- 
rily the  right  to  protection  against  the  bar  of  the  statute  is  not  lost 
when  the  action  is  dismissed  because  the  court  in  which  the  original 
action  was  brought  was  without  jurisdiction.*'     And  a  mistaJce  in 

9.  Smith  V.  Hard,  50  Minn.  503,  52  plead  statute. 

N.  W.  922,  36  A.  S.  R.  661  and  note.  18.  Slater  v.  Roche,  148  la.  413, 126 
See  also  Mechanios'  Liens,  as  to  stat-  N.  W.  925,  28  L.R.A.(N.S.)  702  and 
utes  of  limitations  applicable  thereto,   note. 

10.  Rady  v.  New  Orleans  Fire  Ins.  14.  See  Dismissal,  DiscoNTnoTAVGa 
Patrol,  126  La.  273,  52  So.  491,  139  and  NoNsmr,  vol.  9,  p.  214. 

A.  S.  R.  511.  16.  Little  Rock,  etc.,  R.  Co.  v.  Man- 

11.  Clare  v.  Lockard,  122  N.  Y.  263,  ees,  49  Ark.  248,  4  S.  W.  778,  4  A.  S. 
25  N.  E.  391,  9  L.R.A.  547.  R.-  45  and  note. 

12.  Georgia  Home  Ins.  Co.  v.  16.  Harrison  v.  Remington  Paper 
Holmes,  75  Miss.  390,  23  So.  183,  65  Co.,  140  Fed.  385,  72  C.  C.  A.  405,  5 
A.  S.  R.  611.  See  Foreign  Corpora-  Ann.  Cas.  314, 3  L.R«A..(N.8.)  954  and 
TiONs,  vol.  12,  p.  121  et  seq.,  as  to  right  note. 

generally    of   foreign   corporation    to       17.  Smith  v.  McNeal,  109  U.  S.  426, 
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the  form  of  remedy  is  not  negligence  in  the  prosecution  of  a  suit 
within  the  meaning  of  that  term  as  used  in  an  exception  to  the 
saving  clause  of  a  statute  conferring  the  right  of  bringing  a  new 
action.*®  And  the  dismissal  of  an  action  on  that  ground  is  not  a 
determination  on  the  merits  within  the  meaning  of  such  a  statute.*® 
In  some  jurisdictions  a  plaintiff  who  has  prematurely  brought  a  suit 
and  failed  in  it  on  that  account  may  bring  another  for  the  same 
caose  without  fear  of  the  statute;  in  others  he  cannot.*^  Where  a 
plaintiff  is  allowed  to  have  a  new  action  in  which  judgment  is  rendered 
against  him  on  any  ground  not  concluding  his  right,  it  has  been 
held  that  the  dismissal  of  an  action  because  of  failure  to  file  a  decla- 
ration does  not  prevent  the  bringing  of  a  new  action  within  the  time 
allowed  by  statute  after  the  failure  of  a  former  proceeding,  although 
the  statutory  period  has  run  since  the  cause  of  action  accrued.*  But 
as  to  whether  a  later  action,  brought  after  the  period  of  limitation 
has  expired,  under  a  general  permissive  statute  in  that  behalf,  is  saved 
from  prescription  by  the  bringing  in  due  season  of  an  earlier  action 
for  the  same  cause,  when  the  parties  have  fixed  by  their  contract,  or 
a  statute  of  particular  application  has  prescribed,  a  special  limitation, 
the  courts  differ.*  And,  although  it  is  held  that  a  dismissal  which 
is  voluntary  or  which  is  not  on  the  merits  and  is  without  prejudice 
in  a  federal  court  is  not  a  bar  to  a  new  action  in  the  state  court,* 
and  that  the  proceeding  is  within  the  saving  clause  of  a  state  stat- 
ute,"* there  is  nevertheless  authority  to  the  contrary.^  Again,  a  statute 
providing  the  time  within  which  a  new  action  may  be  commenced, 
when  judgment  for  plaintiff  has  been  reversed  for  error,  or  when 
verdict  or  judgment  for  plaintiff  has  been  arrested,  has  been  held  to 
have  no  application  where  the  plwntiffs  in  the  suits  are  not  the 
same,  or  where  the  plaintiff  in  the  first  suit  discontinues  hia  action.* 

3  S.  Ct  319,  27  U.  S.  (L.  ed.)  986;  1, 100  N.  W.  166, 109  A.  S.  R.  666  and 

Little  Rock,  etc.,  R.  Co.  v.  Manees,  49  note. 

Ark.  248,  4  S.  W.  778,  4  A.  S.  R.  46  20.  Note:  3  L.R.A.(N.S.)  296. 

and  note;  Gaines  v.  New  York,  215  N.  1.  La  FoUette  Coal,  etc.,  R.  Co.  v. 

Y.   533,   109   N.   E.   594,   Ann.   Cas.  Minton,  117  Tenn.  415, 101  S.  W.  178, 

1916A    259   and   note;    Tompkins   v.  U  L.R.A.(N.S.)  478  and  note. 

Pacific  Mut  Life  Ins.  Co.,  53  W.  Va.  2,  Note:  3  L.R.A.(N.S.)  294. 

479,  44  S.  E.  439,  97  A.  S.  R.  1006,  62  3.  See  Dismissal,  Disoontinuancb 

L.R.A.  489.  AND  Nonsuit,  vol.  9,  p.  212. 

Note:  3  L.R.A.(N.S.)   296.  4.  Hooper  v.  Atlanta,  etc.,  R.  Co., 

See     Dismissal,     Discontinttancb  106  Tenn.  28,  60  S.  W.  607,  53  L.R.A. 

AND  Nonsuit,  vol.  9,  p.  205,  as  to  dis-  931;  Tompkins  v.  Pacific  Mut.  Life 

missal  generally  for  want  of  jurisdie-  Ins.  Co.,  53  W.  Va.  479,  44  S.  E.  439, 

tion.  97  A.  S.  R.  1006,  62  LJI.A.  489. 

18.  Floumoy    v.    Jefferson ville,    17  5.  Note:  3  L.R.A.(N.S.)  295. 
Ind.  169,  79  Am.  Dec.  468.  6.  Doyle  v.  Wade,  23  Fla.  50,  1  So. 

19.  McMiUan  v.  Reaume,  137  Mich.  516,  11  A.  S.  R.  334. 
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The  two  suits  must,  it  is  said,  be  for  substantially  the  same  cause 
and  the  parties  in  each  suit  identical.' 

ATnendments  of  Pleadings 

179.  In  General. — The  question  as  to  when  an  amendment  to  the 
pleadings  relates  back  so  that  the  bar  of  the  statute  will  not  attach, 
though  the  period  may  have  expired  between  the  time  when  the 
action  was  originally  commenced  and  the  time  the  amendment  waa 
made,  is  one  concerning  which  the  rules  seem  to  be  well  settled,  the 
difficulty  being  in  their  application  in  the  particular  case,*  owing  in 
many  instances  to  the  various  provisions  of  the  statutes  relating  to 
amendment  in  the  different  states.*  There  is  said  to  be  an  intimate 
I'elation  between  the  law  that  provides  methods  of  commencing  actions 
and  the  law  governing  the  amendment  of  pleadings,  for  upon  the 
theory  upon  which  actions  are  commenced  depends  largely  the  logic 
or  policy  of  the  theory  upon  which  amendments  are  allowed.*^  To 
a  great  extent  the  merit  of  decisions  and  their  value  as  authority  for 
a  like  ruling  in  another  jurisdiction  depend  upon  the  statutes  or 
policies  of  law  of  the  jurisdictions  in  which  they  were  rendered,  and 
the  bearing  which  such  statutes  or  policies  have  upon  those  that 
obtain  in  the  other  jurisdiction.^^  In  some  jurisdictions  where  the 
cause  of  action  appears  in  the  complaints,  petitions,  or  process,  the 
policy  of  the  law  is  to  restrict  amendments  to  the  very  cause  of  action 
so  stated,  by  providing  by  express  statute  for  the  allowance  of  such 
amendments  only  as  "do  not  change  substantially  the  claim  or 
■defense,"  or  when  they  do  not  "add  a  new  and  distinct  cause  of  action." 
Obviously,  then,  in  these  jurisdictions,  any  amendment  that  sets  up 
a  cause  of  action  substantially  different  from  the  one  to  which  the 
defendant  was  expressly  summoned  to  respond  would  present  a  new 
or  a  different  cause  of  action  from  that  first  sued  upon,  and  would 
either  be  refused,  or,  if  allowed,  would  hazard  the  operation  of  the 
statute  of  limitations.^*  One  test  by  which  it  is  determined  whether 
the  different  counts  are  for  the  same  or  different  causes  of  action  is 
whether  the  same  evidence  would  support  a  judgment  rendered  upon 
either.     This  does  not  mean  that  the  evidence  must  be  admissible, 

7.  Hughes  V.  Brown,  88  Tenn.  578,  48  L.R.A.(N.S.)  984  and  note. 

13  S.  W.  286,  8  L.R.A.  480.  10.  Philadelphia,  etc.,  R.  Co.  v.  Gat- 

8.  Love  V.  Southern  R.  Co.,  108  ta,  4  Boyce  (Del.)  38,  85  Atl.  721,  47 
Tenn.  104,  65  S.  W.  475,  55  L.R.A.   L.R.A.(N.S.)  932  and  note, 

471;  Macklin  v.  Dunn,  130  Tenn.  342,       11.  Philadelphia,  etc.,  R.  Co.  v.  Gkt- 

170  S.  W.  588,  Ann.  Cas.  1916B  508  ta,  4  Boyce  (Del.)  38,  85  AtL  721,  47 

and  note.  L.R.A. (N.S.)  932  and  note. 

9.  Philadelphia,  etc.,  R.  Co.  v.  Gatta.  12.  Philadelphia,  etc.,  R.  Co.  v.  Gat- 
4  Boyce  (Del.)  38,  85  Atl.  721,  47  ta,  4  Boyce  (Del.)  38,  85  Atl.  721,  47 
L.R.A.(K.S.)  932  and  note;  Westover  L.R.A.(N.S.)  932  and  note. 

V.  Hoover,  94  Neb.  696, 143  N.  W.  946, 
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indiCFerenfly,  under  both  counts  if  it  was  objected  to  on  the  ground 
of  a  variance.  The  question  under  this  test  is,  would  the  same  evi- 
dence, unobjected  to,  sustain  the  substantial  averments  of  both  counts? 
Another  test  is,  could  a  judgment  under  one  count  be  successfully 
pleaded  as  a  former  adjudication  against  the  cause  of  action  set  out 
in  the  other  count?  ^*  And  in  this  connection  it  has  been  suggested 
that  courts  should  be  inclined  to  disregard  subleties  and  answer 
technical  objections  to  the  sufficiency  of  a  pleading  in  an  honest 
effort  to  determine  the  real  issues  on  their  merits,  and  to  try  to  do 
substantial  justice  to  the  litigants  before  them.** 

180.  Amendments  Relating  Back. — An  amendment  to  a  declara- 
tion, which  sets  up  no  new  cause  of  action,  and  makes  no  new  demand, 
relates  back  to  the  commencement  of  the  action,  and  the  running 
of  the  statute  against  the  claim  so  pleaded  is  arrested  at  that  point.  *^ 

18.  Carfin  t.  Chieago,  262  lU.  564,  Oillison,  173  lU.  264,  50  N.  B.  657,  64 

104  N.  £.  905,  Ann.  Gaa.  1915B  213  A.  S.  B.  117  and  note;  North  Chicago 

and  note.  St.  B.  Co.  v.  Aufmann,  221  IlL  614, 

14.  Motsenbocker  v.   Shawnee  Gas,  77  N.  E.  1120,  112  A.  S.  B.  207;  Hag- 

etc.,  Co.,  (Okla.)  152  Pac.  82,  L.B.A.  en  ▼.  Schleuter,  236  ID.  467,  86  N.  E. 

1916B  910  and  note.  112,  22  L.B.A.(N.S.)*  856;  Carlin  v. 

16.  Jenkins  v.  Chicago  International  Chicago,  262  IlL  564,  104  N.  E.  905, 

Bank,  127  U.  S.  484,  8  S.  Ct.  1196,  32  Ann.  Cas.  1915B  213  and  note;  Tene 

U.  S.  (L.  ed.)  189;  Texas,  etc.,  B.  Co,  Haute,  etc.,  B.  Co.  v.  Zehner,  166  Ind. 

V.  Cox,  146  U.  S.  593,  12  S.  Ct.  905,  149,  76  N.  E.  169,  3  L.B.A.(N.S.)  277; 

36  U.  8.  (L.  ed.)  829;  Union  Pac.  B.  Missouri  Pae.  B.  Co.  v.  Moffatt,  60 

Co.  V.  Wyler,  158  U.  S.  285, 15  S.  a.  Kan.    113,   55    Pac.    857,   72   A.    S. 

877,  39  U.  S.  (L.  ed.)  983;  Cincinnati,  B.   343  and  note;   Missouri,  etc.,   B. 

etc.,  B.  Co.  V.  Gray,  101  Fed.  623,  41  Co.  v.  Bogley,  65  Kan.  188,  69  Pac. 

C.  C.  A.  535,  50  L.B.A.  47;  Leahy  v.  189,  3   L.B.A.(N.S.)    259   and  note; 

Haworth,  141  Fed.  850,  73  C.  C.  A.  Maurer    v.    Miller,    77   Kan.    92,    93 

84,  4  L.B.A.(N.S.)  657;  Alabama,  G.  Pac.  596,  127  A.  S.  B.  408,  15  Ann. 

S.  B.  Co.  V.  Thomas,  89  Ala.  294,  7  Cas.    663;    Harbert   v.    Kansas    City 

So.  762,  18  A.  8.  B.  119;  Nelson  v.  Elevated  B.   Co.,  91   Kan.   605,  138 

Montgomery  First  Nat.  Bank,  139  Ala.  Pac   641,  50  L.B.A.(N.S.)    850   and 

578,  36  So.  707,  101  A.  S.  B.  52  and  note;  State  v.  Ling,  91  Kan.  647,  138 

note;  Bourdreaux  v.  Tucson  Gas,  etc.,  Pac.  582,  Ann.  Cas.  1915D  374;  Cas- 

Co.,  13  Ariz.  361,  114  Pac.  547,  33  seriy   v.   Wayne   Circuit   Judge,    124 

L.B.A.(N.S.)    196  and  note;   Hagen-  Mich.  157,  82  N.  W.  841,  83  A.  S.  B. 

auer  v.  Detroit  Copper  Min.  Co.,  14  320 ;  Lilly  v.  Tobbein,  103  Mo.  477,  15 

Ariz.   74,    124   Pac.    803,   Ann.    Cas.  S.  W.  618,  23  A.  S.  B.  887  and  note; 

1914C  1016  and  note;  Hutchinson  v.  Motsenbocker   v.    Shawnee   Gas,   etc., 

Ainsworiih,  73  Cal.  452,  15  Pac  82,  2  Co.  (Okla.)  152  Pac.  82,  L.B.A.1916B 

A.  S.  B.  823;  Frost  v.  Witter,  132  Cal.  910  and  note;  Puritan  Coal  Min.  Co. 

421,  64  Pac.  705,  84  A.  S.  B.  53 ;  Neu-  v.  Pennsylvania  B.  Co.,  237  Pa.  St. 

beck  V.  Lynch,  37  App.  Cas.  (D.  C.)  420,  85  Atl.  426,  Ann.  Cas.  1914B  37; 

576,  37  LJl.A.{N.S.)   813  and  note;  Chobaman  v.  Washburn  Wire  Co.,  33 

Blanchard  v.  Lake  Shore,  etc.,  B.  Co.,  B.  I.  289,  80  Atl.  394,  Ann.  Cas.  1913D 

126  111.  416,  18  N.  E.  799,  9  A.  S.  B.  730  and  note;  Love  v.  Southern  B.  Co., 

630;  Chicago,  etc.,  B.  Co.  v.  Jones,  149  108  Tenn.  104,  65  S.  W.  475,  55  L.B.A. 

111.  361,  37  N.  E.  247,  41  A.  S.  B.  278,  471  and  note ;  Macklin  v.  Dunn,  130 

24  L.R.A.  141;  Chicago,  etc.,  B.  Co.  v.  Tenn.  342,  170  S.  W.  588,  Ann.  Gas. 
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It  has,  however,  been  declared  that  an  amendment  to  a  complaint,  in 
order  to  come  within  the  doctrine  of  relation  back  to  the  qommence- 
ment  of  the  suit,  and  to  cut  off  the  plea  of  the  statute  of  limitations, 
must  be  but  a  varying  form  or  expression  of  the  claim  or  cause  of 
action  sued  on,  and  the  subject  matter  of  the  amendment  must  be 
wholly  within  the  lis  pendens  of  the  original  suit.^*  In  this  con- 
nection it  has  also  been  decided  that  strictly  new  matter  arising  after 
the  filing  of  a  bill,  properly  set  up  by  way  of  supplemental  bill,  in 
support  of  the  relief  originally  prayed  for,  cannot  be  considered  as 
a  new  cause  of  action  and  that  the  statute  of  limitations  has  no  applica- 
tion thereto.^'  However,  a  bill  called  a  supplemental  bill  but  which 
is  in  effect  a  new  proceeding  does  not  operate  to  prevent  the  effect  of 
the  statute.*® 

181.  Introduction  of  New  Cause  of  Action. — ^The  doctrine  of  the 
relation  back  of  amendments  to  the  commencement  of  a  suit  is  a 
fiction  of  law,  and  should  never  be  applied  when  it  will  operate  to 
cut  off  a  substantial  right  or  defense  to  new  matter  introduced  by  the 
amendment  to  the  complaint,  though  connected  with  the  original 
cause  of  action.*^  Therefore,  where  the  amendment  introduces  a 
new  claim  not  before  asserted,  it  is  not  treated  as  relating  back  to  the 
beginning  of  the  action,  so  as  to  stop  the  running  of  the  statute,  but 
is  the  equivalent  of  a  fresh  suit  upon  a  different  cause  of  action,  and 
the  statute  continues  to  run  until  the  amendment  is  filed;  and  this 
rule  applies  although  the  two  causes  of  action  arise  out  of  the  same 
transaction.'^    In  determining  whether  an  amendment  to  a  complaint 

1916B  508  and  note;  East  Line,  etc.,  Nat.  Bank,  139  Ala.  578,  36  So.  707, 

E.  Co.  V.  Culberson,  72  Tex.  375,  10  101  A.  S.  R.  52  and  note. 

S.  W.  706,  13  A.  S.  R.  805,  3  L.R.A.  20.  White  v.  Joyce,  158  U.  S.  128, 

567;  Cotulla  v.  Urbahn,  104  Tex.  208,  15  S.  Ct.  788,  39  U.  S.  (L.  ed.)  921; 

126  S.  W.  1108,  135  S.  W.  1159,  Ann.  Union  Pac.  R.  Co.  t.  Wyler,  158  U. 

Cas.  1914B  217,  34  L.R.A.(N.S.)  345;  S.  285, 15  S.  Ct.  877,  39  U.  S.  (L.  ed.) 

In  re  Sullivan,  40  Wash.  202,  82  Pac  983 ;  Cincinnati,  etc.,  R.  Co.  ▼.  Gray, 

297,111A.  S.R.  895;  Kuhnv.  Brown-  101   Fed.   623,  41  C.  C.  A.  535,  50 

field,  34  W.  Va.  254,  12  S.  E.  519,  11  L.R.A.    47;    Nelson    v.    Montgomery 

L.R.A.  700;  Meinshausen  v.  Gettelman  First  Nat.  Bank,  139  Ala.  578,  36  So. 

Brewing  Co.,  133  Wis.  95,  113  N.  W.  707, 101  A.  S.  R.  52  and  note;  Hagen- 

408,  13  L.R.A.(N.S.)  250.  auer  v.  Detroit  Copper  Min.  Co.,  14 

Notes:  21  A.  S.  R.  344;  137  A.  S.  Ariz.    74,    124   Pac   803,    Ann.    Cas. 

R.  346;  47  L.R.A.(N.S.)  932.  1914C  1016  and  note;   Blanchard  v. 

16.  Nelson  v.  Montgomery  First  Lake  Shore,  etc.,  R.  Co.,  126  111.  416, 
Nat.  Bank,  139  Ala.  578,  36  So.  707,  18  N.  E.  799,  9  A.  S.  R.  630;  Chicago, 
101  A.  S.  R.  52  and  note.  etc.,  R.  Co.  v.  Jones,  149  111.  361,  37 

17.  Jenkins  v.  Chicago  Intemation-  N.  E.  247,  41  A.  S.  E.  278,  24  L.R.A. 
al  Bank,  127  U.  S.  484,  8  S.  Ct.  1196,  141 ;  Walker  v.  Warner,  179  111.  16, 
32  U.  S.  (L.  ed.)  189.  53  N.  E.  594,  70  A.  S.  R.  85;  Carlin  v. 

18.  White  V.  Joyce,  158  U.  S.  128,  Chicago,  262  IlL  564,  104  N.  E.  905, 
15  S.  Ct.  788,  39  U.  S.  (L.  ed.)  921.  Ann.  Cas.  1915B  213  and  note;  Mis- 

19.  Nelson    ▼.    Montgomery    First  souri,  etc,  R.  Co«  v.  Bagley,  65  Kazu 
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asserts  new  matter  or  a  new  claim  the  true  test  is  whether  the  matter 
set  up  in  the  amendment  amounts  to  a  departure  in  after  pleading. 
If  the  matter  introduced  by  way  of  amendment,  although  it  be  such 
as  might  have  been  joined  in  a  different  count  in  the  original  com- 
plaint, introduces  a  new  claim  or  a  new  cause  of  action,  requiring 
a  different  character  of  evidence  for  its  support,  and  affording  a 
different  defense  from  that  to  the  cause  as  originally  presented,  it 
will  not  relate  back  to  the  commencement  of  the  suit,  so  as  to  prevent 
the  plea  of  the  statute  to  the  new  matter  thus  introduced.* 

182.  Application  of  General  Rules. — ^Although  there  is  a  lack  of 
uniformity  in  the  decisions  yet  it  is  held  in  several  of  the  states  that 
an  action  grounded  upon  a  right  given  by  statute  and  one  resting 
upon  a  right  at  common  law,  where  the  basic  transaction  is  the  same, 
are  yet  different  fiind  distinct  from  each  other,  so  that  the  change 
from  one  to  the  other  brings  in  a  new  cause  of  action.*  Therefore, 
where  this  doctrine  prevails,  if  a  party  commences  an  action  and 
relies  upon  his  common  law  right  he  cannot  amend  his  common  law 
declaration  by  setting  out  a  statute  and  relying  upon  that  for  his 
right  to  sue  and  for  his  recovery.*  So  an  amendment  to  a  declaration 
charging  a  common  law  liability  or  implied  contract  obligation  to 
repay  money  obtained  by  wrongful  overcharges  has  been  held  to 
state  a  new  cause  of  action  within  the  rule  as  to  the  statute  of  limita- 
tions, where  the  original  counts  sought  to  recover  treble  damages  as 

188,  69  Pac  189,  3  L.R.A.(N.S.)  259  Wis.  95,  113  N.  W.  408,  13  L.R.A. 

and  note ;  Leatherman  V.  Times  Co.,  88  (N.S.)  250. 

Ky.  291, 11  S.  W.  12,  21  A.  S.  R.  342  Notes:  34  Am.  Dec.  159;  61  A.  S.  R. 

and  note,  3  L.R.A.  324;  Lilly  v.  Tob-  430;  3  L.R.A.(N.S.)  269. 

bein,  103  Mo.  477,  16  S.  W.  618,  23  1.  Nelson  v.  Montgomery  First  Nat. 

A.  S.  R.  887  and  note;  Westover  v.  Bank,  139  Ala.  578,  36  So.  707,  101 

HDover,  94  Neb.  696,  143  N.  W.  946,  A.  S.  R.  52  and  note. 

48  L.R.A.(N.S.)   984  and  note;  Cog-  2.  Union  Pac.  R.  Co.  v.  Wyler,  158 

dell  V.  Emm,  69  N.  C.  464,  12  Am.  U.  S.  285,  15  S.  Ct.  877,  39  U.  S.  (L. 

Rep.  657;  Motsenbocker  v.   Shawnee  ed.)  983;  Chicago,  etc.,  R.  Co.  v.  Jones, 

Gas,  etc,  Co.    (Okla.)    152  Pac  82,  149  lU.  361    37  N    E    247   41  A.  S. 

L.R.A.1916B  910  and  note;  Martin  v.  R-  278,  24  L.RA.  141;  Allen  v   Tus- 

Pittsburg  Rys.  Co.,  227  Pa.  St.  18,  75  f^^^f:^\  ^"  1^9  Pa.  St.  97^  78 

Atl.  837, 19  Ann.  Cas.  818  and  note,  26  f^'a\\iioa      a      f           ' 

L.RA.(N.S.)  1221;  Allen  v.  Tuscaro-  ^  Notls-  S  A    Tr    431-  3  L.R  A 

ra  Val.  R.  Co.,  229  Pa.  St.  97,  78  Atl.  (yf^ToJ^Qi'                   ' 

34,  140  A.  S.  R.  714,  30  L.R.A.(N.S.)  ^  o   t4„1^„'  i>in 


3.  Union  Pac.  R.  Co.  v.  Wyler,  158 


note,  61  L.R.A.  918,  overruled  on  an-  Cas.  1914C  1026;  Allen  v.  Tuscarora 

other  point  by  Harrigan  v.  Gilchrist,  Val.  R.  Co.,  229  Pa.  St.  97,  78  Atl.  34, 

121  Wis.  127,  99  N.  W.  909 ;  Meinshau-  140  A.   S.  R.  714,   30  L.R.A.{N.S.) 

▼.  A.  Gcttelman  Brewing  Co.,  133  1096  and  note 
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a  statutory  penalty.^  Similarly  it  has  been  held  that  a  petition,  in 
an  action  against  a  railroad  company,  by  a  materialman,  to  enforce 
a  statutory  lien  upon  the  railroad  for  the  price  of  material  sold,  not 
to  the  company,  but  to  a  contractor,  cannot  be  amended  so  as  to  charge 
the  company,  as  a  debtor  to  the  plaintiff,  for  the  value  of  the  material, 
as  goods  sold  and  delivered,  or  as  goods  of  the  plaintiff  used  and 
appropriated  by  the  company  in  constructing  its  railroad.*  And  a 
complaint  setting  up  a  daim  for  money  had  and  received,  and  by 
amendment  setting  up  a  claim  for  goods  sold  and  delivered,  growing 
out  of  the  same  transaction,  presents  a  departure  in  after  pleading, 
and  such  amendment  cannot  relate  back  to  the  time  of  the  com- 
mencement of  the  suit,  so  as  to  cut  off  the  plea  of  the  statute  of 
limitations  as  to  the  matter  set  up  in  such  amendment,  as  the  two 
claims  are  essentially  different  in  nature,  one  resting  upon  contract, 
express  or  implied,  to  pay  for  the  goods  sold  while  the  other  has  its 
foundation  upon  the  equitable  principle  that  the  defendant  has  money 
which  ex  aequo  et  bono  belongs  to  the  plaintiff .•  Nor  can  an  action 
upon  an  express  contract  for  the  contract  price  of  apparatus  sold  and 
set  up  in  defendant's  plant,  after  the  statute  of  limitations  has  run, 
be  amended  so  as  to  count  upon  a  quantum  meruit  for  the  value  of 
the  apparatus  accepted,  and  labor  done,  with  no  claim  of  full  com- 
pliance with  the  contract.^  Other  instances  in  which  the  courts  differ 
are  where  an  amendment  makes  a  change  from  one  contract  to 
another,  as  from  an  express  to  an  implied,  or  from  a  tacit  to  an  express 
contract,  from  a  parol  to  a.  written  contract ;  *  or  where  a  change  is 
made  from  tort  to  contract,  or  vice  versa,*  or  by  substituting  a  cause 
of  action  in  equity  for  one  at  law.  Thus  it  has  been  held  that  if 
a  widow  files  a  claim  against  her  husband's  estate  for  money  alleged 
to  have  been  loaned  him  to  pay  a  mortgage  on  their  homestead,  it 
is  error  to  permit  a  change  in  the  nature  of  the  cause  of  action  by 
amendment  to  conform  to  the  proof,  so  as  to  state  a  cause  of  action 
for  subrogation  to  the  rights  of  the  mortgagee,*^  It  is,  however,  said 
to  be  the  usual  view  that  changes  from  law  to  equity,  and  from  equity 
to  law,  work  no  change  in  the  cause  of  action  when  the  fundamental 
facts  of  the  controversy  remain  identical.** 

183.  Supplying   Omissions   in   Original   Pleading. — ^Bringing   an 
action,  though  erroneous  in  form,  will,  it  has  been  held,  save  a  claim 

4.  Chicago,  etc.,  R.  Co.  t.  Jones,  149  408,  13  Ii.B.A.(N.8.)  250. 

111.  361,  37  N.  E.  247,  41  A.  S.  E.  278,  8.  Note:  3  LJl.A.(N.S.)  290. 

24  L.R.A.  141.  9.  Charmley  v.  Channley,  126  Wis, 

5.  Note :  61  A.  8.  R.  431.  297, 103  N.  W.  1106, 110  A.  S.  R.  827. 

6.  Nelson  v.  Montgomery  First  Nat  Note:  3  L.R.A.(N.S.)  289. 

Bank,  139  Ala.  678,  36  So.  707,  101       10,  Charmley  v.  Charmley,  125  Wis, 
A.  S.  R.  52  and  note.  297, 103  N.  W.  1106, 110  A.  S.  R.  827, 

7.  Meinshausen     v.     A.     Gettelman       11.  Note:  3  L.R.A.(N.S.)  288. 
Brewing  Co.,  133  Wis.  95,  113  N.  W. 
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from  bax  of  the  statute.**    And  it  seems  that  although  an  initial 
pleading  in  an  action  begun  within  the  period  of  prescription  is 
defective,  the  amended  pleading  supplying  the  defects  will  relate 
back  and  be  unaffected  by  the  statute  of  limitations.**    So  if  a  con- 
test of  a  will  is  filed  within  a  year,  and  is  struck  out  for  want  of  proper 
verification,  but  with  leave  to  amend  by  virtue  of  a  statute  allowing 
amendments,  and  the  petition  is  amended  accordingly  and  filed,  but 
not  until  after  the  lapse  of  a  year  from  the  date  of  the  order  admitting 
the  will  to  probate,  it  has  been  held  that  the  court  does  not  lose  juris- 
diction to  proceed  with  the  contest.^*   Similarly  a  statute  of  limitations 
requiring  suits  for  personal  injuries  to  be  brought  within  two  years 
does  not  apply  to  matters  of  pleading,  and  should  not  be  given  that 
effect  indirectly  by  holding  that  an  imperfect  statement  of  a  cause 
of  action  is  no  statement  at  all.**    It  has  also  been  decided  that  an 
amendment,  after  the  completion  of  the  limitation  period,  of  a  com- 
plaint demurrable  for  failure  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  permissible,  if  the  facts  stated  in  the  original  com- 
plaint are  sufficient  when  read  in  the  light  of  the  amendment  to 
disclose  that  the  amendment  is  but  the  perfection  of  the  imperfect 
statement  of  the  cause  of  action  attempted  to  be  pleaded,  and  not  the 
statement  of  a  new  or  different  cause  of  action.**    There  is,  however, 
a  want  of  harmony  as  to  the  effect  of  an  amendment  where  no  cause 
of  action  is  stated  in  the  original  pleading.     According  to  some 
decisions,  if  the  original  declaration  fails  to  state  any  cause  of  action 
whatever,  and  an  amended  declaration  is  filed,  after  the  statute  has 
run,  which  does  state  a  cause  of  action,  the  filing  of  such  an  amended 
declaration  will  be  regarded  as  the  beginning  of  the  suit  for  that 
cause  of  action  and  the  statute  will  constitute  a  good  defense,*^    On 
the  other  hand  there  is  a  large  and  respectable  body  of  authorities, 
some  in  direct  conflict  with  the  view  just  stated  and  others  capable  of 
being  reconciled  therewith,  to  the  effect  that  an  amended  pleading, 
which  supplies  a  missing  allegation  without  the  presence  of  wliich  in 
plea  and  proof  there  could  be  no  recovery,  relates  back,  and  is  unaf- 

12.  North  Chicago  St.  R.  Co.  v.  Anf-  16.  Boudreaux  v.  Tncson  Gas,  etc., 
man,  221  111.  614,  77  N.  E.  1120,  112  Co.,  13  Ariz.  361,  114  Pac.  547,  33 
A.  S.  R.  207;  Floumoy  v.  Jefferson-  L.R.A.(N.S.)  196  and  note. 

ville,  17  Ind.  169,  79  Am.  Dec.  468;  17.  Willard  v.  Wood,  164  U.  S.  602, 

Cotulla  v.  Urbahn,  104  Tex.  208,  126  17  S.  Ct.  176,  41  U.  S.  (L.  ed.)  631; 

S.  W.  1108, 135  S.  W.  1159,  Ann.  Cas.  H^enauer  v.  Detroit  Copper  Min.  Co., 

1914B  217,  34  L.R.A.(N.S.)  345.  14  Ariz.  74,  124  Pac.  803,  Ann.  Cas. 

13.  Note:  3  L.R.A.(N.S.)  269,  300.  1914C  1016  and  note;  Carlin  v.  Chica- 

14.  In  re  Snllivan,  40  Wash.  202,  82  go,  262  111.  564,  104  N.  E.  905,  Ann. 
Pac.  297,  111  A.  S.  R.  895.  Cas.  1915B  213  and  note;   Missouri, 

15.  North  Chicago  St.  R.  Co.  v.  Auf-  etc.,  R.  Co.  v.  Bi..;ley,  65  Kan.  188,  69 
man,  221  111.  614,  77  N.  E.  1120,  112  Pac.  189,  3  L.R.A.(N.S.)  259  and  note. 
A.  S.  R.  207. 
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fected  by  the  statute  of  limitatioiis  expiring  after  the  suit  was  begun 
and  before  the  amendment  was  made.^^ 

184.  Negligence  Actions. — The  weight  of  authority  is  to  the  effect 
that  the  allowance  -of  an  amendment  to  a  declaration  setting  forth 
more  clearly  the  negligence  complained  of  or  an  additional  ground 
of  negligence  as  the  cause  of  the  same  injury  does  not  amount  to  the 
statement  of  a  new  cause  of  action  but  relates  back  to  the  original 
complaint  so  far  as  the  operation  of  the  statute  is  affected.^*  Thus 
a  petition  alleging  negligence  in  general  terms  may  be  amended  so 
as  to  set  forth  the  facts,  although  the  period  of  limitations  for  the 
bringing  of  the  action  has  expired  when  the  amendment  is  made. 
Such  an  amendment  is  regarded  as  setting  forth  definitely  that  which 
had  been  pleaded  generally  in  the  original  petition,  and  therefore  it 
''cannot  be  said  that  a  new  cause  of  action  or  a  new  ground  of  recovery 
has  been  introduced.*®  And  where  a  petition  alleges  that  the  defend- 
ant committed  acts  amounting  to  wantonness,  but  characterizes  the 
conduct  complained  of  simply  as  "negligence,"  it  has  been  held  that 
no  error  is  committed  in  allowing  wanton  misconduct  to  be  charged 
in  express  terms,  even  after  the  limitation  period  has  expired.*  But 
where  the  amendment  sets  up  a  new  cause  of  action  it  will  not  relate 
back  to  the  original  pleading.*  And  the  statute  will,  as  to  such 
amendment,  continue  to  run  to  the  time  it  is  made.*  So  the  com- 
plaint in  an  action  by  a  railroad  employee  for  injuries  caused  by  fail- 
ure of  the  company  to  use  cars  equipped  with  couplers  in  ordinary 
use  cannot,  after  the  limitation  period  has  elapsed,  be  amended  so 
as  to  charge  failure  to  comply  with  the  act  of  Congress  requiring  inter* 

18.  Note:  3  L.R.A.(N.S.)  301.  342,  170  S.  W.  588,  Ann.  Gas.  1916B 

19.  Texas,  etc.,  B.  Co.  v.  Cox,  145  508  and  note. 

U.  S.  593,  12  S.  Ct.  905,  36  U.  S.  (L.  20.  Missouri  Pac.  R.  Co.  v.  Moffatt, 

ed.)   829;   Cincinnati,  etc.,  R.  Co.  v.  60  Kan.  113,  56  Pac.  837,  72  A.  S.  B. 

Gray,  101  Fed.  623,  41  C.  C.  A.  535,  343  and  note.                                        ^ 

50  L.R.A.  47;  Hagenauer  v.  Detroit  „^-  ^arbert  v.  Kansas  City  Elevated 

Copper  Min.  Co.,  14  Ariz.  74, 124  Pac   ?-„^?  ^S^o^^:^^^^'^^^^^*^-  ^'  ^ 
803,  Ann.  Cas.  1914C  1016  and  note;   L-B.A-(N.S.)  850  and  note. 
Philadelphia,  etc.,  R.  Co.  v.  Gatta,  4       2.  See  supra,  par.  181,  a^  to  amend- 
Boyce(Del.)38,85Atl.726,47L.B.A.   ^^""^  mtroducmg  new  causes  of  ac 
(N.S.)  932  ajd  note;  Norih  ^icago   ^^^  ^^.^^  p^  ^  ^  ^^  ^         ,5^ 

^^•?^^V^^o  A    Q^'i  oL^\^^^^     '   U-  S.  285,  15  S.  Ct.  877,  39  U.  S.  (L. 
N.  E.  1120, 112  A  S.  B.  207;  Missouri   ^^  ^  983;  Westover  v.  Hoover,  94  Neb. 

Pac.  R.  Co.  V.  Moffatt,  60  K^.  113,  595,  143  N.  W.  946,  48  L.R.A.(N.S.) 

55  Pac.  837,  72  A.  S.  R.  343  and  note;  934  and  note;  Martin  v.  Pittsburg  Rya. 

Harbert  v.  Kansas  City  Elevated  R.  Co.,  227  Pa.  St.  18,  75  Atl.  837,  19 

Co.,  91  Kan.  605,  138  Pac.  641,  50  Ann.   Cas.  818  and  note,  26  L.R.A. 

L.R.A.(N.S.)   850  and  note;  Choban-  (N.S.)  1221;  Allen  v.  Tuscarora  Val. 

ian  V.  Washburn  Wire  Co.,  33  R.  I.  R.  Co.,  229  Pa.  St.  97,  78  Atl.  34,  140 

289,  80  Atl.  394,  Ann.  Cas.  1913D  730  A.  S.  R.  714,  30  L.R.A.(N.S.)   1095 

and  note;  Macklin  v.  Dunn,  130  Tenn.  and  note. 
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state  railroad  companies  to  equip  their  cars  with  automatic  couplers, 
and  depriving  them  of  the  defense  of  assumption  of  risk.  Such  an 
amendment  is  not  a  restatement,  or  the  statement  in  a  different  form 
of  the  same  cause  of  action,  but  the  averment  of  a  statutory  cause  of 
action  in  which  the  liability  is  different  and  greater  than  in  an  action 
at  common  law.^  Similarly  it  has  been  held  that  a  declaration  setting 
up  the  killing  of  a  pedestrian  attempting  to  cross  the  street,  by  the 
negligent  running  of  a  street  car,  cannot  be  amended  after  the  statute 
of  limitations  has  run  so  as  to  allege  the  killing  of  an  intending 
pa^enger  by  the  negligent  starting  of  the  car  before  he  was  safely 
on  board.* 

185.  Amendments  Amplifying  Original  Pleadings. — ^The  general 
rule  is  that  an  amendment  to  a  petition  which  sets  up  no  new  cause  of 
action,  but  merely  amplifies  and  gives  greater  precision  to  the  allega- 
tions in  support  of  the  cause  originally  presented,  or  states  new 
grounds  or  specifications  germane  to  such  charges  or  allegations, 
relates  back  to  the  commencement  of  the  action,  and  may  be  upheld 
without  regard  to  the  statute  of  limitations.*  Therefore  a  new  cause 
of  action  is  not  set  up  by  amendment,  within  the  rule  governing  the 
statute  of  limitation,  where  the  same  substantial  facts  are  pleaded 
merely  in  a  different  form,  so  that  a  recovery  on  either  paragraph  of 
the  complaint  would  bar  a  recovery  on  the  other.'  In  line  with  and 
in  uniformity  to  the  general  principle,  it  has  been  decided  that  a 
plaintiff  to  whose  cause  of  action  the  statute  of  limitations  appears 
to  be  a  bar  may,  by  amendment,  allege  additional  facts  to  avoid  the 
apparent  prescription.     Also  it  is  held  that  a  mere  increase  in  the 

4.  Allen  v.  Tuscarora  Val.  B.  Co.,  (N.S.)  856;  Terre  Haute,  etc.,  R.  Co. 

229  Pa.  St.  97,  78  Atl.  34,  140  A.  S.  v.  Zehner,  166  Ind.  149,  76  N.  E.  169, 

R.    714,   30    L.R.A.(N.S.)    1096    and  3    L.R.A.(N.S.)    277;    Puritan    Coal 

note.      See    supra,    par.    182,    as    to  Min.  Co.  v.  Pennsylvania  R.  Co.,  237 

amendment    changing    from    common  Pa.  St.  420,  85  Atl.  426,  Ann.  Cas. 

law  to  statute.  1914B   37;    Chobanian   v.   Washburn 

6.  Martin  v.  Pittsburg  Rys.  Co.,  227  Wire  Co.,  33  R.  I.  289,  80  Atl.  394, 

Pa.  St.  18,  75  Atl.  837,  19  Ann.  Cas.  Ann.  Cas.  1913D  730  and  note;  Mein- 

818,  26  L.R.A.(N.S.)  1221.  shausen  v.  A.  Gettelman  Brewing  Co., 

6.  Cincinnati,  etc.,  R.  Co.  v.  Gray,  133  Wis.  95,  113  N.  W.  408, 13  L.R.A. 

101  Fed.   623,  41  C.  C.  A.  535,  50  (N.S.)  250. 

L.R.A.  47;  Alabama  G.  S.  R.  Co.  v.  Notes:  3  L.R.A.(N.S.)  268,  293;  47 

Thomas,  89  Ala.  294,  7  So.  762,  18  A.  L.R.A.(N.S.)  932. 

S.  R.  119;  Boudreaux  v.  Tucson  Gas,  7.  Boudreaux  v.   Tucson   Gas,  etc., 

etc.,  Co.,  13  Ariz.  361,  114  Pac.  5-17,  Co.,  13  Ariz.  361,  114  Pac.  547,  33 

33L.R.A.(N.S.)  196andnote;Hagen-  L.R.A.(N.S.)    196;   Beasley  v.   Balti- 

auer  v.  Detroit  Copper  Min.  Co.,  14  more,  etc.,  R.  Co.,  27  App.  Cas.   (D. 

Ariz.    74,   124   Pac.    803,    Ann.    Cas.  C.)  595,  6  L.R.A.(N.S.)  1048;  Terre 

1914C    1016    and    note;    Neubeck    v.  Haute,  etc.,  R.  Co.  v.  Zehner,  166  Ind. 

Lynch,  37  App.  Cas.  (D.  C.)  576,  37  149,  76  N.  E.  169,  3  L.R.A.(N.S.)  277. 

L.R.A.(N.S.)  813;  Hagen  v.  Schleufer,  Note:  3  L.R.A.(N.S.)  268. 
236  111.  467,  86  N.  E.  112,  22  L.R.A. 
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amount  of  damages,  without  new  elements  of  damage,  will  not  affect 
the  identity  of  the  cause  of  action.^  In  applying  the  general  rule  it  has 
been  held,  in  an  action  against  a  property  owner  for  physical  injury 
caused  by  the  fall  of  the  foundation  wall  of  a  building,  that  a  new 
cause  of  action  is  not  set  up  by  an  amended  declaration  which  merely 
specifies  the  particulars  in  which  the  foundation  is  claimed  to  be 
insufficient.*  And  in  an  action  against  a  carrier  to  recover  for  injuries 
to  live  stock  arising  from  negligence  in  delivery  to  a  connecting 
carrier,  amendments  to  the  complaint  correcting  a  misdescription  of 
the  contract  as  to  the  agreed  point  of  destination,  or  otherwise  curing 
an  imperfect  statement  of  the  same  subject  matter,  or  adding  new 
averments  of  facts  more  clearly  showing  the  negligence  complained 
of,  or  otherwise  altering  the  grounds  of  recovery,  or  varying  the 
alleged  mode  in  which  the  carrier  has  violated  his  duties  growing 
out  of  his  agreement  embraced  in  the  contract,  have  been  allowed.*^ 
Again,  in  an  action  against  a  railroad  company  for  an  unlawful  dis- 
crimination in  the  distribution  of  cars,  where  the  statement  of  claiix 
alleges  two  certain  discriminatory  acts,  it  has  been  held  that  the  state- 
ment may  be  amended,  after  the  running  of  the  statute,  by  charging 
that  the  plaintiffs  as  a  consequence  of  the  alleged  acts  were  prevented 
from  shipping  a  larger  amount  of  tonnage,  and  were  therefore  entitled 
to  a  larger  amount  of  damage,  than  was  claimed  for  in  the  original 
statement.** 

Adding  or  Changing  Parties 

186.  Plaintiffs. — ^The  question  as  to  whether  an  amendment  which 
makes  an  addition  to,  change  in,  or  substitution  of,  parties  relates  back 
to  the  commencement  of  the  action  or  proceeding  so  far  as  the  opera- 
tion of  tlie  statute  of  limitations  is  concerned  is  one  dependent  to  a 
great  extent  upon  the  provisions  of  statutes  relating  thereto  and  con- 
cerning which  there  has  been  a  considerable  diversity  of  opinion.** 
In  this  connection  it  has  been  held  that  an  amendment  adding  the 
name  of  a  party  plaintiff,  after  the  period  of  limitation  has  elapsed, 
does  not  relate  back  to  the  time  when  the  action  was  commenced  so  as 
to  defeat  the  bar  of  the  statute  as  to  him.**  It  has,  however,  beeti 
decided  that  an  amendment  of  a  bill  to  foreclose  a  mortgage  so  that  the 
plaintiff  may  maintain  the  suit  as  executor  of  the  deceased  mortgagee, 
rather  than  in  his  individual  capacity,  the  cause  of  action,  breach,  and 

8.  Note:  3  L.R.A.(N.S.)  293.  sylvania  R.  Co.,  237  Pa.  St.  420,  85 

9.  Hagen  v.  Schleuter,  236  111.  467,  Atl.  426,  Ann.  Gas.  1914B  37. 
86  N.  E.  112,  22  L.R.A.{N.S.)  856.  12.  Note:  3  L.R.A.(N.S.)  305. 

10.  Alabama  G.  S.  R.  Co.  v.  Thorn-  13.  East  Line,  etc.,  R.  Co.  v.  Culber- 
as,  89  Ala.  294,  7  So.  762,  18  A.  S.  R.  son,  72  Tex.  375,  10  S.  W.  706,  13  A. 
119.  S.  R.  805,  3  L.R.A.  567, 

11.  Puritan  Coal  Min.  Co.  v.  Penn- 
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action  itself  remaining  the  same,  relates  back  to  the  beginning  of  the 
action,  so  far  as  the  Tunniing  of  the  statute  is  concerned.^*  And, 
a^jcording  to  a  number  of  decisions,  where  a  cause  of  action  for  wrong- 
ful death  is  properly  brought  by  the  personal  representative  of  the 
deceased,  but  the  declaration  is  a  nullity  because  the  statutory  benefi- 
ciaries are  not  named,  a  new  declaration  may  be  filed  for  the  purpose 
of  naming  them,  even  after  the  limitation  period  has  elapsed,  since 
the  declaration  relates  back  to  the  filing  of  the  summons.^*  So  in  a 
suit  brought  by  a  mother  to  recover  damages  for  the  alleged  negligent 
death  of  her  son,  an  amendment  adding  the  names  of  the  brothers 
and  sisters  of  the  deceased  as  parties  plaintiff  has  been  permitted.^* 
In  such  a  case  it  is  said  that  although  the  averment  setting  forth  the 
beneficiaries  is  one  of  the  ingredients  necessary  to  state  a  cause  of 
action  in  a  suit  for  the  wrongful  and  negligent  killing  of  a  person,  it 
is,  nevertheless,  but  one  of  the  elements,  and  does  not,  of  itself,  con- 
stitute the  cause  of  action  or  a  separate  cause  of  action.  The  averment 
is  essential,  together  with  other  allegations  of  the  petition,  to  state 
a  proper  cause  of  action.  Its  omission  merely  results  in  stating  a 
defective  cause  of  action,  which  may  be  cured  by  an  amendment, 
which  will  relate  back  in  point  of  time  to  the  filing  of  the  original 
petition.^'  On  the  other  hand  there  are  a  number  of  cases  which 
hold  that  the  absence  of  such  an  allegation  is  fatal  to  plaintiff's  right 
of  recoveflry,  and  that  the  defect  cannot  be  corrected  by  amendment 
after  the  statute  of  limitations  has  run,  for  the  reason  that  the  amend- 
ment is  held  to  be  the  statement  of  a  new  cause  of  action.**  .Again, 
an  amendment  substituting  the  party  having  the  l^al  right  to  sue 
for  the  claim  for  which  the  action  was  brought,  instead  of  another 
party  improperly  named  as  plaintiff,  has  been  held  not  to  be  the 
commencement  of  a  new  action  but  to  relate  back,  as  where  the  action 
was  instituted  in  the  name  of  an  unincorporated  church  society  as 
plaintiff  and  an  amendment  was  allowed  substituting  as  plaintiffs 
members  of  the  church  suing  in  their  own  behalf  as  well  as  in  behalf 
of  all  members.**  And  it  has  also  been  decided  that  a  suit  in  the 
nature  of  a  creditor's  bill  to  enforce  the  statutory  liability  of  the  stock- 

14.  Leahy  v.  Haworth,  141  Fed.  850,  note;  Motsenbocker  v.  Shawnee  Gas, 

73  C.  C.  A.  84,  4  L.R.A.(N.S.)  657.  etc.,  Co.  (Okla.)  152  Pac  82,  L.R.A. 

16.  Neubeck  v.  Lynch,  37  App.  Cas.  1916B  910  and  note. 
(D.  C.)  576,  37  L.R.A.(N.S.)  813  and       18.  Motsenbocker  v.   Shawnee  Gas, 

note;  Love  v.  Southern  R.  Co.,  108  etc.,  Co.  (Okla.)  152  Pac.  82,  L.R.A. 

Tenn.  104,  65  S.  W.  475,  55  L.R.A.  191 6B  910  and  note;  East  Line,  etc., 

471  and  note.  R.  Co.  v.  Culberson,  72  Tex.  375,  10 

16.  Motsenbocker  v.  Shawnee  Gas,  S.  W.  706,  13  A.  S.  R.  805,  3  L.R.A. 
etc,  Co.  (Okla.)  152  Pac.  82,  L.R.A.  567. 

1916B  910  and  note.  19.  Lilly  v.  Tobbein,  103  Mo.  477, 

17.  Neubeck  v.  Lynch,  37  App.  Cas.   ]5  S.  W.  618,  23  A.  S.  R.  887  and 
(D.  C.)  576,  37  L.R.A.(N.S.)  813  and    note. 
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holders  of  an  insolvent  corporation  saves  the  running  of  the  statute 
of  limitations,  not  only  as  against  the  claim  of  the  one  filing  it,  but 
also  BB  against  the  claim  of  every  creditor  of  the  corporation  who 
comes  into  the  action  before  its  final  termination.*^  It  may  also  be 
noticed,  in  this  connection,  that  there  is  authority  for  the  view  that 
where  a  community  of  interest  or  a  privity  of  estate  exists  between 
an  intervener  and  other  plaintiffs,  as  in  proceedings  to  contest  a  will, 
a  suit  commenced  before  the  expiration  of  the  statutory  period  inures 
to  the  benefit  of  the  person  who  intervenes  therein  after  the  time 
when  an  action  would  be  barred.^  But  where  there  is  no  community 
of  interest  or  privity  of  estate  a  different  view  has  been  taken.' 

187.  Defendants. — It  is  a  general  rule,  where  an  amendment  is 
made  by  which  new  parties  defendant  are  introduced,  that  if  between 
the  time  of  the  commencement  of  the  suit  and  the  time  when  they 
are  brought  in,  the  period  of  limitation  has  expired,  they  may  plead 
the  statute  in  bar  of  their  liability  although  the  defense  may  not  be 
available  to  the  original  defendants  •  Thus  a  majority  of  the  cases 
in  which  the  question  has  arisen  hold  that  the  institution  of  an  action 
against  one  person  or  corporation  on  a  cause  of  action  existing  against 
another  person  or  corporation  does  not  arrest  the  running  of  the 
statute  with  respect  to  an  action  against  the  latter.*  So  where  a  suit 
is  commenced  by  several  plaintiffs  against  a  corporation,  and  some 
of  such  plaintiffs  are  subsequently,  by  an  amended  complaint,  made 
parties  defendant,  with  a  view  to  asserting  a  cause  of  action  against 
them  in  favor  of  the  corporation,  the  action,  as  to  such  cause,  cannot 
be  regarded  as  commenced  against  them  prior  to  the  filing  of  such 

20.  Richmond  v.  Irons,  121  U.  S.  27,  age  Co,  v.  Brown,  124  Ky.  16,  98  S. 

7  S.  Ct.  788,  30  U.  S.  (L.  ed.)  864;  W.  279,  124  A.  S.  B.  388;  Walker  v. 

Barrick  v.  Gifford,  47  Ohio  St.  180,  24  Luxon,  138  Ky.  14, 127  S.  W.  489, 137 

N.  E.  259,  21  A.  S.  R.  798.    See  Cob-  A.  S.  R.  344  and  note;  Lilly  v.  Tob- 

PORATIONS,  vol.  7,  p.  411  et  seq.,  as  to  bein,  103  Mo.  477,  15  S.  W.  618,  23 

limitation  of  actions  by  creditors.  A.  S.  R.  887  and  note;  Boyd  v.  United 

1.  Maurer  v.  Miller,  77  Kan.  92,  93  States  Mortgage,  etc.,  Co.,  187  N.  Y. 
Pac.  596, 127  A.  S.  R.  408  and  note,  15  262,  79  N.  E.  999, 116  A.  S.  R.  599, 10 
Ann.  Cas.  663  and  note;  Bradford  v,  Ann.  Caa.  146,  9  L.R.A.(N.S.)  399  and 
Andrews,  20  Ohio  St.  208,  5  Am.  Rep.  note;  Bell's  Appeal,  115  Pa.  St.  88,  8 
645.  Atl.  177,  2  A.  S.  R.  532;  Boyd  v.  Eau 

Note:  Ann.  Cas.  1916B  316.  Claire  Mut.  Fire  Ass'n,  116  Wis.  155, 

See  also  Wills.  90  N.  W.  1086,  94  N.  W.  171,  96  A. 

2.  Rockwell  v.  Junction  City,  02  S.  R.  948,  61  L.RA..  918,  overraled  on 
Kan.  513,  141  Pac.  299,  Ann.  Cas.  another  point  by  Harrigan  v.  Gilchrist, 
1916B  315.  121  Wis.  127,  99  N.  W.  900. 

Note:  15  Ann.  Cas.  665.  Note:  3  L.R.A.(N.S.)  306. 

3.  Proctor  v.  Wells  Bros.  Co.,  262  4.  Proctor  v.  Wells  Bros.  Co.,  262 
111.  77, 104  N.  E.  186,  Ann.  Cas.  1915B  111.  77, 104  N.  E.  186,  Ann.  Caa.  1915B 
273  and  note;  Leatherman  v.  Times  273  and  note;  Leatherman  v.  Times 
Co.,  88  Ky.  291,  11  S.  W.  12,  21  A.  S.  Co.,  88  Ky.  291,  11  S.  W.  12,  21  A.  S. 
R.  342,  3  L.R.A.  324;  Geneva  Cooper-  R.  342  and  note,  3  L.R.A.  324. 
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amended  complaint.*  And  an  action  against  an  alleged  corporation, 
which  is  in  fact  a  partnership,  is  not  the  commencement  of  an  action 
against  the  individuals  composing  the  firm,  and  hence  will  not  sus- 
pend the  running  of  the  statutory  period  against  them.*  But  where 
an  amendment  substitutes  for  the  name  of  a  corporation  as  defendant 
that  of  an  individual  doing  business  under  the  corporate  name  first 
stated,  the  statute  is  no  defense  where  the  complaint  was  originally 
filed  in  time  and  the  company  or  the  individual  is  the  same  person 
or  entity.'  And  it  has  been  held  that  where  defendants  are  sued  as 
partners,  an  amendment  which  names  them  individually  does  not 
have  the  effect  of  introducing  new  parties  or  a  new  cause  of  action ;  * 
neither  does  an  amendment  to  correct  a  misnomer,  there  being  two 
corporations  of  nearly  the  same  name  and  service  having  been  made 
upon  an  officer  who  represented  both.'  It  has  also  been  held  that 
where  a  person  has  been  sued  in  a  representative  capacity,  an  amend- 
ment charging  him  individually  does  not  have  the  effect  of  bringing 
in  a  new  party,*®  but  merely  changes  the  capacity  in  which  the  same 
defendant  is  sought  to  be  charged.**  But  in  any  event  the  bringing 
in  of  a  new  defendant  does  not  inure  to  the  benefit  of  the  original 
defendant  so  as  to  permit  him,  on  that  groimd,  to  avail  himself  of 
the  benefit  of  the  statute.**  Nor  is  the  right  of  the  original  defend- 
ant altered  in  this  respect  by  the  mere  dropping  of  a  codefendant.** 

XI.  Suspension  or  Interruption  op  Statute 

In  Oeneral 

188.  General  Rule. — The  disability  which  arrests  the  running  of 
the  statute  must  exist  at  the  time  when  the  right  of  action  accrues.** 

6.  Boyd  V.   Bau   Claire  Mut   Fire  Note:  10  Ann.  Gas.  151. 

Ass'n,  116  Wis.  155,  90  N.  W.  1086,  11.  Boyd  v.  United  States  Mortgage, 

94  N.  W.  171,  96  A.  S.  R.  948,  61  etc.,  Co.,  187  N.  Y.  262,  79  N.  E.  999, 

L.R.A.  918,  overruled  on  another  point  116  A.  S,  R.  599,  10  Ann.  Cas.  146 

by  Harrigan  ▼.  Gilchrist,  121  Wis.  127,  and  note,  9  L.R.A.(N.S.)  399. 

99  N.  W.  909.  12.  Casserly     v.     Wayne     Circuit 

6.  Geneva  Cooperage  Co.  v.  Brown,  Judge,  124  Mich.  157,  82  N.  W.  841, 
124  Ky.  16,  98  S.  W.  279, 124  A.  S.  R.  83  A.  S.  R.  320  and  note. 

388.  Note:  3  L.R.A.(N.S.)  306. 

7.  Majiistee  Mill  Co.  v.  Hobdy,  166       13.  Note:  3  L.R.A.(N.S.)  306. 

Ala.  411,  51  So.  871,  138  A.  S.  R.  73  14.  McDonald  v.  Hovey,  110  U.  S. 

and  note.  619,  4  S.  Ct.  142,  28  U.  8.  (L.  ed.) 

8.  Note:  10  Ann.  Cas.  150.  269;  Dugan  ▼.  Gittings,  3  Gill  (Md.) 

9.  Western  Union  TeL  Co.  v.  State,  138,  43  Am.  Dec.  306  and  note;  Ed- 
82  Md.  293,  33  Atl.  763,  61  A.  S.  R.  wards  v.  University,  21  N.  C.  325,  30 
464,  31  L.R.A.  572.  Am.  Dec.  170;  Cozzens  v.  Faman,  30 

10.  Boyd  V.  United  States  Mortgage,  Ohio  St.  491,  27  Am.  Rep.  470 ;  Brown 
etc.,  Co.,  187  N.  Y.  262,  79  N.  E.  999,  v.  Bicknell,  1  Pin.  (Wis.)  226,  39  Am. 
116  A.  S.  R.  599,  10  Ann.  Cas.  146,  9   Dec.  299. 

L.R.A.(N.S.)  399  and  note.  Note:  33  U.  S.  (L.  ed.)  172. 
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And  the  general  rule  is  that  the  statute  having  once  attached  the 
period  will  continue  to  run/^  and  will  not  be  suspended  by  any  subse- 
quent disability/*  even  though  it  be  one  of  those  expressly  recognized 

15.  Braun  ▼.  Sauerwein,  10  Wall.  St.  103,  39  N.  E.  195,  49  A.  8.  R.  705, 
218,  19  U.  S.  (L.  ed.)  895;  Greene  v.  26  L.R.A.  480  and  note;  SmiHe  v.  Bif- 
Taylor,  132  U.  S.  416,  10  S.  Ct.  138,  fle,  2  Pa.  St.  52,  44  Am.  Dec  156  and 
33  U.  S.  (L.  ed.)  411;  Banserman  v.  note;  Faysonx  v.  Prather,  1  Nott  & 
Blunt,  147  U.  S.  647, 13  S.  Ct.  466,  37  McC.  (S.  C.)  296,  9  Am.  Dee.  691; 
U.  S.  (L.  ed.)  316  and  note;  Stanley  Adamson  v.  Smith,  2  Mill,  Const.  (S. 
V.  Schwalby,  162  U.  S.  255,  16  S.  Ct  C.)  269,  12  Am.  Dec.  665  and  note; 
754,  40  U.  S.  (L.  ed.)  960;  Field  v.  Jenkins  v.  Jensen,  24  Utali  108,  66  Pac. 
Dickinson,  3  Ark.  409,  36  Am.  Dec.  773,  91  A.  S.  R.  783  and  note;  Fitz- 
458;  Castro  v.  Geil,  110  Cal.  292,  42  hugh  v.  Anderson,  2  Hen.  &  M.  (Va.) 
Pac.  804,  52  A.  S.  R.  84  and  note;  289,  3  Am.  Dec.  625;  Charmley  ▼. 
Clyne  v.  Easton,  148  CaL  287,  83  Pac.  Charmley,  125  Wis.  297,  103  N.  W. 
36,  113  A.  S.  R.  253;  Doyle  V.  Wade,  1106,  110  A.  S.  R.  827;  Rhodes  v. 
23  Fla.  90,  1  So.  516,  11  A.  S.  R.  334  Smethurst,  6  M.  &  W.  351,  9  L.  J. 
and  note;  Schofield  ▼.  Woolley,  98  Ga.  Ezch.  330,  16  Eng.  RuL  Cas.  146  and 
548,  25  S.  E.  769,  58  A.  S.  R.  315  and  note;  Gamer  v.  Wingrove,  [1905]  2 
note ;  Keil  v.  Healey,  84  lU.  104,  25  Ch.  233,  74  L.  J.  Ch.  545, 53  W.  R.  588, 
Am.  Rep.  434;  Mereness  v.  Charles  93  L.  T.  N.  S.  131,  3  Ann.  Cas.  837 
City  First  Nat.  Bank,  112  la.  11,  83  and  note,  3  British  Rul.  Cas.  737  and 
N.  W.  711,  84  A.  S.  R.  318  and  note,   note. 

51  L.R.A.  410  and  note,  case  overruled  Notes:  33  U.  S.  (L.  ed.)  172;  36  Am. 
on  another  point  by  Elliott  v.  Capital  Dec.  78;  1  A.  S.  R^  789;  Ann,  Cas. 
City  State  Bank,  128  la.  275,  103  N.   1912C  1014. 

W.  777,  111  A.  S.  R.  198,  1  L.R.A.  16.  Braun  v.  Sanerwein,  10  Wall. 
(N.S.)  1130;  Kistler  v.  Hereth,  75  218, 19  U.  S.  (L.  ed.)  895;  Banserman 
Ind.  177,  39  Am.  Rep.  131 ;  Down-  v.  Blunt,  147  U.  S.  647, 13  S.  Ct  466, 
ham  V.  Holloway,  158  Ind.  626,  64  37  U.  S.  (L.  ed.)  316  and  note;  Castro 
N.  E.  82,  92  A.  S.  R.  330  and  note;  v.  Geil,  110  Cal.  292,  42  Pac.  804,  52 
Bell  V.  Rowland,  Hardin  (Ky.)  301,  3  A.  S.  R.  84  and  note;  Williams  v. 
Am.  Dec.  729 ;  Fox  v.  Hudson,  150  Ky.  Long,  130  Cal.  58,  62  Pac  264,  80  A. 
115,  150  S.  W.  49,  Ann.  Cas.  1914A  S.  R.  68  and  note;  Kistler  v.  Hereth, 
832;  Ruff  v.  Bull,  7  Har.  &  J.  (Md.)  75  Ind.  177,  39  Am.  Rep.  131;  Ruff 
14, 16  Am.  Dec.  290  and  note;  Harvey  v.  Bull,  7  Har.  &  J.  (Md.)  14, 16  Am. 
V.  Tobey,  15  Pick.  (Mass.)  99,  25  Am.  Dec.  290  and  note;  Harvey  v,  Tobey, 
Dec.  430  and  note;  Klass  v.  Detroit,  15  Pick.  (Mass.)  99,  25  Am.  Dec  430 
129  Mich.  35,  88  N.  W.  204,  95  A.  6.  and  note;  Bensell  v.  Chancellor,  5 
R.  407  and  note;  Stevenson  v.  Mc-  Whart.  (Pa.)  371,  34  Am.  Dec  561; 
Reary,  12  Smedes  &  M.  (Miss.)  9,  51  Faysoux  v.  Prather,  1  Nott  &  McC. 
Am.  Dec.  102;  Jackson  v.  Moore,  13  (S.  C.)  296,  9  Am.  Dec  691;  Adamson 
Johns.  (N.  Y.)  513,  7  Am.  Dec.  398;  v.  Smith,  2  Mill,  Const.  (S.  C.)  269, 
Wenman  v.  Mohawk  Ins.  Co.,  13  12  Am.  Dec.  665  and  note;  Nicks  ▼. 
Wend.  (N.  Y.)  267,  28  Am.  Dec.  464  Martindale,  Harp.  L.  (S.  C.)  136,  18 
and  note;  Piper  v.  Hoard,  107  N.  Y.  Am.  Dec.  647  and  note;  Jenkins  ▼. 
67,  13  N.  E.  632,  1  A.  S.  R.  785  and  Jensen,  24  Utah  108,  66  Pac  773,  91 
note;  Grady  v.  Wilson,  115  N.  C.  A.  S,  R.  783  and  note ;  Fitzhugh  v.  An- 
344,  20  S.  E.  518,  44  A.  S.  R.  461  and  derson,  2  Hen.  &  M.  (Va.)  289,  3  Am. 
note ;  Broadf oot  v.  Fayetteville,  124  N.   Dec.  626. 

C.  478,  32  S.  E.  804,  70  A.  S.  R.  610       Notes:  33  U.  S.  (L.  ed.)  172,  174; 
and  note;  Cameron  v.  Hicks,  141  N.  C.  36  Am.  Dec.  78;  65  Am.  Dec  596;  1 
21,  53  S,  E.  728,  7  L.R.A.(N.S.)  407  A.  S.  R.  789;  51  L.R.A.(N.S.)  836. 
and  note;  Powell  v.  Koehler,  52  Ohio 
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in  the  statute,^'  unless  the  statute  so  provides,^^  as  for  instance  where 
it  forbids  suits  against  executors  during  a  certain  period  of  time.^^ 
Therefore  if  time  has  begun  to  run  against  a  debt,  it  does  not  cease 
to  run  by  reason  that  at  a  subsequent  period  there  is  no  person  capable 
of  suing  upon  it;  '^  nor  will  suDsequent  imprisonment  stop  the  run- 
ning of  the  statute.^  So  it  has  been  held  that  knowingly  false  repre- 
sentations by  a  bank  amounting  in  substance  to  a  denial  of  liability 
to  the  estate  of  a  decedent,  and  of  the  fact  that  there  is  evidence. on 
its  books  of  a  deposit  by  him  for  which  a  demand  certificate  had  been 
given,  which  was  afterwards  lost,  do  not  interrupt  the  statute  of 
limitations  after  it  has  begun  to  run  in  favor  of  the  bank.^  And 
the  fact  that  an  attorney  after  collecting  money  for  his  client  re- 
tains it,  and  informs  his  client  in  writing  that  he  has  collected 
it  and  will  pay  it  over  as  soon  as  he  has  paid  certain  contingent 
fees  chargeable  against  it,  does  not  interrupt  the  running  of  the 
statute  against  an  action  to  recover  the  money  from  him,  although 
such  contingent  fees  were  never  paid.^  It  has  also  been  held  that 
the  statute,  after  it  has  begun  to  run,  is  not  suspended  in  the  case 
of  a  note,  because,  after  it  attached,  the  payee  covenanted  with 
the  maker,  in  consideration  of  an  assignment  by  the  latter  to  his 
creditors,  including  the  payee,  to  acquit  and  discharge  him  from 
all  claim  or  demand,  action  or  right  of  action,  for  several  years  * 

189.  Exceptions  Generally. — Exceptions  in  statutes  of  limitation 
in  favor  of  persons  laboring  under  disability  are  strictly  construed,* 
and  the  enumeration  by  the  legislature  of  specific  exceptions  by  impli- 
cation excludes  all  others.^    So  it  has  been  said  that  in  no  case  of  a 

17.  Braun  t.  Sanerwein,  10  Wall,  was  theoretically  correct;  but  the  de- 
218,  19  U.  S.  (L.  ed.)  895.  cision   was   based   on   the   hypothesis 

18.  Kistler  v.  Hereth,  75  Ind.  177,  that  a  certificate  of  deposit  is,  in  legal 
39  Am.  Bep.  131;  Jenkins  v.  Jensen,  effect,  a  promissory  note  and  that,  if 
24  Utah  108,  66  Pac.  773,  91  A.  S.  E.  payable  on  demand,  the  statute  of  lim- 
783  and  note;  Charmley  v.  Charmley,  itations  begins  to  run  against  it  from 
125  Wis.  297,  103  N.  W.  1106,  110  A.  its  date,  and  because  of  this  errOr  the 
S.  R.  827.  case  was  overruled  by  Elliott  v.  Cap- 

19.  Henderson  v.  Ilsley,  11  Smedes  ital  City  State  Bank,  128  la.  275,  103 
&  M.  (Miss.)  9,  49  Am.  Dec.  4L  See  N.  W.  777,  111  A.  S.  R.  198, 1  L.R.A. 
Executors  and  Adhinistiutobs,  vol.  (N.S.)  1130.  As  to  the  nature  and 
11,  p.  213.  legal  incidents  of  certificates  of  de- 

20.  Rhodes  v.  Smethurst,  6  M.  &  W.  posit,  see  Banks,  vol.  3,  p.  573. 
351,  9  L.  J.  Exch.  330,  16  Eng.  RuL       3.  Schofield  v.  WooUey,  98  Ga.  548, 
Cas.  146  and  note.  25  S,  E.  769,  58  A.  S.  R.  315  and 

1.  Note:  36  Am.  Dec.  72.  note. 

2.  Mereness  v.  Charles  City  First  4.  Harvey  v.  Tobey,  15  Pick. 
Nat.  Bank,  112  la.  11,  83  N.  W.  711,  (Mass.)  99,  25  Am.  Dec.  430  and  note. 
84  A.  S.  R.  318,  51  L.R.A.  410  and  6.  Powell  v.  Koehler,  52  Ohio  St. 
note.  The  conclusion  reached  in  this  103,  39  N.  E.  195,  49  A.  S.  R.  705,  26 
case  that   the   statute  o£  limitations,  L.R.A.  480  and  note. 

having  once  commenced  to  run,  was  6.  Clarke  v.  Mississippi  Bank,  10 
not  interrupted  by  the  acts  relied  on  Ark.  516,  52  Am.  Dec.  248  and  note; 
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voluntary  abandonment  of  an  action  has  an  exception  to  the  statute 
been  supported.^  Similarly  where  the  disability  of  imprisonment  is 
not  excepted  from  the  operation  of  the  statute  it  will  not  save  the 
statutory  bar.^  And  in  this  connection  it  has  also  been  held  that  acL 
agreement  to  submit  a  controversy  to  arbitration  does  not  operate 
to  stop  the  running  of  the  statute  of  limitations,  unless  one  party  uses 
the  agreement  as  a  means  of  inducing  the  other  party  to  refrain  from 
bringing  suit  until  it  is  barred  by  the  statute.®  Aiid,  in  case  of  a 
repeal  of  an  exception  in  a  statute,  the  limitation  as  to  such  persons 
will  commence  at  the  date  of  the  repeal  of  the  saving  dause.^^  On 
the  other  hand  the  statute  of  limitations  ceases  to  run  against  a  claim- 
ant whose  power  to  institute  his  suit  has  been  taken  away  by  statute, 
whether  such  exception  is  contained  in  the  act  of  limitation  or  not.*^ 
Again,  it  has  been  held  that  the  grantee  of  an  heir  of  one  protected 
from  the  operation  of  the  statute  of  limitations  is  entitied  to  the  full 
benefit  of  that  protection,  and  may  bring  a  suit  within  the  same  time, 
and  to  the  same  effect,  as  though  no  change  of  ownership  had  occurred, 
and  as  if  the  suit  was  prosecuted  in  the  name  and  for  the  benefit  of 
the  original  owner. ^' 

190.  Power  of  Court  Generally  to  Create  Exceptions. — As  a  general 
rule  the  courts  are  without  power  to  read  into  these  statutes  exceptions 
which  have  not  been  embodied  therein,^'  however  reasonable  they 
may  seem.  It  is  not  for  judicial  tribunals  to  extend  the  law  to  all 
cases  coming  within  the  reason  of  it,  so  long  as  they  are  not  within 
the  letter.^*  Considerations  of  apparent  inconvenience  or  hardship 
will  not  be  allowed  to  control.^*    The  enactm^it  of  the  lawmaking 

Atchison,  etc.,  R.  Co.  V.  Atchison  Grain  8.    (L.  ed.)    175;  Kendall  v.  United 

Co.,  68  Kan.  585,  75  Pac.  1051, 1  Ann.  States,  107  U.  S.  123,  2  8.  Ct,  277,  27 

Cas.  639  and  note;  Powell  v.  Koehler,  U:  S.  (L.  ed.)  437;  Amy  v.  Watertown, 

52  Ohio  St.  103,  39  N.  E.  195,  49  A.  S.  130  U.  8.  320,  9  S.  Ct.  537,  32  U.  S. 

R.    705,    26    L.R.A.    480    and    note;  (L.'  ed.)    953;   Tynan  ▼.  Walker,  35 

Pietsch  V.  Milbrath,  123  Wis.  647,  101  Cal.  634,  96  Am.  Dec.  152  and  note ; 

N.  W.  388,  102  N.  W.  342,  107  A.  8.  Stewart  v.  Stewart,  152  Cal.  162,  92 

R.  1017,  68  L.R.A.  945.  Pac.  87,  14  Ann.  Cas.  940 ;  Lewis  v. 

7.  Richards  v.  Maryland  Ins.  Co.,  8  Pawnee  Bill's  Wild  West  Co.,  6  Penn. 
Cranch  84,  3  U.  8.  (L.  ed.)  496.  (Del.)  316,  66  Atl.  471,  16  Ann.  Cas. 

8.  Note:  36  Am.  Dec.  72.  903  and  note;  Atchison,  etc.,  R.  Co.  v. 

9.  Homblower  v.  George  Washing-  Atchison  Grain  Co.,  68  Kan.  585,  75 
ton  Universitv,  31  App.  Cas.  (D.  C)  Pac.  1051,  1  Ann.  Cas.  639  and  note; 
64,  14  Ann.  Caa.  696.  Pietsch  v.  Milbrath,  123  Wis.  647,  101 

10.  Lewis  V.  Lewis,  7  How.  776,  12  N.  W.  388,  102  N.  W.  342,  107  A.  8. 
U.  S.  (L.  ed.)  909.  R.  1017,  68  L.R.A.  945;  Rutledge  v. 

11.  Broadfoot  v.  Fayetteville,  124  N.  United  States  Sav.,  etc.,  Co.,  37  Can. 
C.  478,  32  8.  E.  804,  70  A.  S.  R.  610.  Sup.  Ct.  546,  5  Ann.  Cas.  542  and  note. 

12.  Ford  V.  Langel,  4  Ohio  St.  464,  Note :  13  Am.  Dec  368. 

62  Am.  Dec.  295  and  note.  14.  Note:  13  Am.  Doc.  368. 

13.  Richards  ▼.  Maryland  Ins.  Co.,  15.  Lewis  v.  Pawnee  Bill's  Wild 
8  Cranch  84,  3  U.  8.  (L.  ed.)  496;  West  Co.,  6  Penn.  (Del.)  316,  66  Atl. 
M'lvers  v.  Ragan,  2  Wheat.  25,  4  U.  471,    16    Ann.    Cas.    903    and    note; 
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power  within  its  legitimate  field  must  not  be  obstructed  by  the  judicial 
administration.  Such  power  is  ample,  if  it  sees  fit,  to  extinguish  any 
right  enforceable  by  an  action,  if  judicial  remedies  for  such  enforce- 
ment are  not  invoked  within  such  reasonable  time  as  it  sees  fit  to  name. 
The  possessor  of  the  right  may  be  under  disability  personally  to  enforce 
the  same  within  the  prescribed  period  by  reason  of  infancy,  insanity, 
imprisonment  or  other  cause,  and  yet  the  statute  in  general  terms, 
not  containing  any  exception  to  save  the  right,  will  extinguish  it.^* 
The  legislature  is  the  judge,  and  the  sole  judge  in  such  matters,  sub- 
ject to  no  judicial  review  whatever,  so  long  as  it  acts  within  the 
boundaries  of  reason.  It  is  far  better  that  occasionally  one  should 
su£Fer  severely  from  the  enforcement  of  the  law,  as  the  court  finds  it, 
than  that  they  should  endeavor  to  bend  the  law  out  of  its  manifest 
scope  to  avoid  that  result.*'  So  courts  in  construing  a  special  statute 
of  limitation  will  not  read  another  statute  into  it  and  thus  incorporate 
exceptions  not  contained  therein,*®  or  give  it  any  new  or  unusual 
interpretation,*^  but  they  are  to  give  efTect  to  the  object  of  the  law 
creating  the  exception  which  is  to  prevent  the  statute  from  running 
during  the  time  the  claimant  is  prevented  without  fault  on  his  part 
from  suing,  so  that  he  can  have  the  full  benefit  of  the  time  allowed 
him  in  which  to  bring  his  action.*®  In  applying  the  rule  it  has  been 
held  that  in  the  absence  of  a  statute  making  concealment  an  exception 
to  the  statute  of  limitations,  the  courts  cannot  create  one,  however 
harsh  and  inequitable  the  enforcement  of  the  statute  may  be.*  And 
the  courts  cannot  create  an  exception  where  an  action  was  not  com- 
menced wjthin  the  period  because  of  the  act  of  a  person  in  designedly 
eluding  service  of  process.* 

191.  Exceptions  Created  by  Courts. — ^It  has  been  declared  that  the 
specification  by  the  legislature  of  exceptions  to  the  operation  of  the 
general  statute  of  limitations  will  not  preclude  the  court  from  apply- 
ing exceptions  to  such  statute  which  were  recognized  by  the  common 

Pietsch  V.  Milbrath,  123  Wis.  647,  101  18.  Lewis  v.  Pawnee  BilFs  Wild 
N.  W.  388,  102  N.  W.  342,  107  A,  S.  West  Co.,  6  Penn.  (Del.)  316,  Qd  Atl. 
R.  1017,  68  L.R.A.  945.  471, 16  Ann.  Cas.  903  and  note. 

16.  Pietsch  v.  Milbrath,  123  Wis.  19.  Langdon  v.  Doud,  6  Allen 
647, 101  N.  W.  388, 102  N.  W.  342, 107    (Mass.)  423,  83  Am.  Dec  641. 

A.  S.  R.  1017,  68  L.R.A.  945.  20.  Stanley  v.  Stanley,  47  Ohio  St. 

17.  Mlvers  v.  Ragan,  2  Wheat.  25,  225,  24  N.  E.  493,  21  A.  S.  R.  806,  8 
4  U.  S.  (L.  ed.)  175;  Vance  v.  Vance,  L.R.A..333  and  note;  Dignam  v.  Shaft, 
108  U.  S.  514,  2  S.  Ct.  854,  27  U.  S.  51  Wash.  412,  98  Pac.  1113,  22  L.R.A. 
(L.  ed.)  808;  Lewis  v.  Pawnee  Bill's  (N.S.)  996  and  note. 

Wild  West  Co.,  6  Penn.  (Del.)  316,  66       1.  Atchison,  etc.,  R.  Co.  v.  Atchison 
Atl.  471,  16  Ann.  Cas.  903  and  note;  Grain  Co.,  68  Kan.  585,  75  Pac.  1051, 
Pietsch  V.  Milbrath,  123  Wis.  647,  101  1  Ann.  Cas.  639. 
N.  W.  388,  102  N.  W.  342,  107  A.  S.       2.  Amy  v.  Watertown,  130  U.  S.  320, 
R.  1017,  68  L.R.A.  945.  9  S,  a.  537,  32  U.  S.  (L.  ed.)  953. 

Note:  13  Am.  Dec.  36a 
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law  other  than  those  prescribed  by  the  legislature.*    In  line  with  this 
view  it  has  been  said  that  there  is  one  class  of  cases  which  is  excluded 
from  the  operation  of  the  statute  by  act  of  law  itself,  which  class 
embraces  those  casee  in  which  no  action  can  be  brought  at  all,  either 
for  want  of  parties  capable  of  suing,  or  because  the  law  prohibits  the 
bringing  of  an  action.    In  such  cases  the  generahlaw  operates  as  a 
qualification,  or  tacit  condition  of  the  particular  statute.    Thus,  if  a 
man  dies  after  commencing  an  action,  and  it  abates  by  his  death,  and 
the  limitation  of  time  for  bringing  another  action  expires  before  the 
appointment  of  an  executor  or  administrator,  the  courts  have  held 
that  as  there  is  no*  person  to  bring  suit,  the  statute  is  suspended  for  a 
reasonable  period,  in  order  to  give  an  opportunity  to  those  interested 
to  have  the  proper  representative  appointed.*    And  the  United  States 
supreme  court  early  engrafted  upon  such  statutes  an  exception  by 
holding  that  the  Treaty  of  Peace  of  1783,  by  which  the  independence 
of  the  United  States  was  acknowledged  by  Great  Britain,  prevented 
the  operation  of  a  Virginia  statute  of  limitations  upon  debts  due 
to  British  subjects,  and  contracted  before  the  treaty  was  made.*    In 
that  case,  though  the  statute  had  begun  to  run  before  the  commence- 
ment of  the  war  in  1775,  the  time  during  which  it  had  thus  run  was 
not  allowed  to  be  added  to  any  time  subsequent  to  the  treaty.    This, 
perhaps,  is  not  to  be  regarded  as  a  clearly  judicial  exception,  incor- 
porated into  the  Virginia  statute.     It  was  rested  upon  the  force  of 
the  treaty,  which  declared  the  creditors  on  either  side   (British  or 
American)  should  meet  with  no  lawful  impediment  to  the  recovery 
of  the  full  value,  in  sterling  money,  of  all  bona  fide  debts  tkeretofore 
contracted.    The  treaty,  however,  was  not  the  act  of  Virginia,  and 
the  suspension  of  the  statute's  operation  was  by  something  outside 
of  the  statute  itself.*    The  courts  have  also  recognized  an  exception 
in  case  of  war  as  a  result  of  which  courts  are  closed  to  suitors.' 

192.  Tacking  Successive  Disabilities. — Except  where  the  statute 
otherwise  so  provides,  one  disability  cannot  be  tacked  to  another,  nor 
the  disabilities  of  an  ancestor  to  those  of  the  heir,  to  protect  a  party 
from  the  operation  of  the  statute;  nor  can  a  party  avail  himself  of 
several  disabilities,  unless  they  all  existed  at  the  time  when  the  right 
of  action  accrued.®    Therefore,  where  a  right  of  action  accrues  to  a 

3.  Braon  v.  Sauerwein,  10  WaU.  218,       6.  Brann  v.  Sauerweiii,  10  Wall  218, 
19  U.  S.  (L.  ed.)  895;  Carrier  v.  Chi-  19  U.  S.  (L.  ed.)  895. 

cago,  etc.,  R.  Co.,  79  la.  80,  44  N.  W.  7.  See   infra,   par.   238-239,   as   to 

203,  6  L.R.A.  799  and  note.    See  infra,  war. 

par.  213  et  seq.,  as  to  fraud.  8.  Dngan  v.  Qittings,  3  Gill  (Md.). 

4.  Amy   v.    Watertown,  130  U.    S.  138,  43  Am.  Dec.  306  and  note ;  Priddy 
320,  9  S.  Ct.  537,  32  U.  S.  (L.  ed.)  953.  v.  Boice,  201  Mo.  309,  99  S.  W.  1055, 

6.  Hopkirk  v.  Bell,  3  Cranch  454,    119  A.  S.  R.  762,  9  Ann.  Cas.  874,  9 
2  U.  S.  (L.  ed.)  497.  L.R.A.(N.S.)  718;  Demarest  v.  Wyn- 
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female  minor,  who  afterwards  marries  before  she  attains  her  majority, 
it  is  not  competent  for  her  to  avail  herself  of  any  other  disability 
than  that  of  infancy.®  So  where  a  title  accrued  twenty-one  years 
before  the  commencement  of  the  suit,  and  during  the  infancy  of  the 
plaintiffs,  it  was  held  that  their  claim  would  be  barred  as  against  an 
adverse  possessor,  if  not  enforced  within  the  statutory  period  after 
their  arriving  at  full  age,  though  the  claimants  were  females  and 
married  during  infancy,  and  were  femes  covert  at  the  time  suit  was 
brought, ^^  And  the  disability  caused  by  the  marriage  of  a  woman 
who  executed  a  deed  while  under  age  cannot  be  tacked  to  the  dis- 
ability of  nonage  to  toll  the  bar  of  the  statute  where  she  became  of 
age  before  marriage.^^  But  when  there  are  two  coexisting  disabilities 
when  the  action  accrues,  it  has  been  held  that  the  party  is  not  bound 
to  act  until  the  last  is  removed.**  Thus  when  an  infant  married 
woman,  who  was  married  before  any  of  the  married  women's  enablin.i!; 
acts  were  passed,  except  the  one  empowering  her  to  sell  her  land  by 
joining  her  husband  in  the  conveyance,  joined  with  her  husband  in 
a  conveyance  of  her  land,  it  was  held  that  the  grantee  had  a  rightful 
poissession  as  against  her  during  the  lifetime  of  her  husband;  and 
the  statute  of  limitations  did  not  run  against  her  right  of  disaffirm- 
ance until  coverture  was  ended.**  And  it  has  been  held  that  if  a 
person  entitled  to  contest  a  will  is  under  the  two  disabilities  of  infancy 
and  absence  from  the  state  at  the  time  his  right  of  action  accrues, 
his  subsequent  temporary  presence  in  the  state  while  he  is  yet  an 
infant  has  the  effect  of  removing  his  disability  of  absence  from  the 
state.** 

193.  Ignorance  of  Rights. — ^The  fact  that  a  person  entitled  to  an 
action  has  no  knowledge  of  his  right  to  sue,  or  of  the  facta  out  of 
which  his  right  arises,  does  not,  as  a  general  rule,  prevent  the  running 
of  the  statute,  or  postpone  the  commencement  of  the  period  of  limita- 
tion, until  he  discovers  the  facts  or  learns  of  his  risjhts  thereunder. 
Nor  does  the  mere  silence  of  the  person  liable  to  the  action  prevent  the 

koop,  3  Johns.  Ch.  (N.  Y.)  129,  8  Am.  generally. 

Dec.  467;  Cozzens  v.  Faman,  30  Ohio  10.  Thompson  ▼.  Smith,  7  Serg.  & 

St  491,  27  Am.  Rep.  470;  Thompson  R.   (Pa.)   209,  10  Am.  Dec.  453  and 

V.  Smith,  7  Sei^.  &  R.  (Pa.)  209,  10  note. 

Am.  Dec.  453  and  note.  11.  Priddy  v.  Boioe,  201  Mo.  309,  90 

Note:  33  U.  S.  (L.  ed.)  173,  174.  S.  W.  1055,  119  A.  S.  R.  7(52,  9  Ann. 

9.  Dugan  v.  Gittings,  3  GiU  (Md.)  Gas.  874,  9  L.R.A.(N.S.)  718. 

138,  43  Am.  Dec.  306  and  note ;  Coz-  12.  Wilson  v.  Branch,  77  Va.  65,  46 

zens  v.  Farnan,  30  Ohio  St  491,  27  Am.  Rep.  709. 

Am.  Rep.  470;  Thompson  v.  Smith,  7  13.  Stull  v.  Harris,  61  Ark.  294,  11 

Serg.  &  R.  (Pa.)  209, 10  Am.  Dec.  453  S.  W.  104,  2  L.R.A.  741. 

and  note.    See  infra,  par.  20&-210,  as  14.  Powell  v.  Koehler,  52  Ohio  St. 

to  coverture.    See  also  Husband  and  103,  39  N.  E.  195,  49  A.  S.  R.  705  and 

Wife,  vol.  13,  p.  1310,  as  to  disability  note,  26  L.R.A.  480  and  note. 
of   infancy   superadded   to    coverture 
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running  of  the  statute.  To  have  such  effect,  there  must  be  some- 
thing done  to  prevent  discovery — something  which  can  be  said  to 
amount  to  concealment^^  Though  a  person  may  not  discover  his 
injury  until  too  late  to  take  advantage  of  the  appropriate  remedy  yet 
this  is  said  to  be  one  of  the  occasional  hardships  necessarily  incident 
to  a  law  arbitrarily  making  legal  remedies  contingent  on  mere  lapse 
of  time.^*  Thus,  although  the  entire  damage  resulting  from  the 
negligence  of  another  may  not  have  been  known  until  the  right  to  a 
recovery  is  barred,  yet  the  time  which  an  action  may  be  brought  is 
not  thereby  prolonged.*'  This  principle  has  been  applied  in  the  case 
of  an  action  against  an  attorney  for  negligence,  although  commenced 
as  soon  as  the  plaintiff  ascertained  definitely  that  the  consequence  of 
the  neglect  was  a  loss  of  his  debt,  the  statutory  period  from  the  time  of 
the  negligence  having  expired.*®  Similarly  it  has  been  held  that 
ignorance  on  the  part  of  the  assignee  of  non-negotiable  paper  does 
not  prevent  or  postpone  the  running  of  the  statute  of  limitations 
against  a  suit  to  recover  of  the  assignor  the  amount  paid  therefor,  on 
the  ground  that  it  was  invalid  when  sold,  unless  such  ignorance  waa 
owing  to  the  conduct  of  the  assignor.**  Again,  it  has  been  held  that 
a  father's  cause  of  action  for  the  seduction  of  his  daughter  arises  when 
the  act  of  seduction  is  complete,  and  not  when  he  discovers  that  his 
daughter  has  been  seduced.*®  There  are,  however,  exceptions  to  this 
general  rule  and  there  is  said  to  be  no  reason,  resting  on  general  prin- 

16.  Van  Ingin  v.  Duffin,  158  Ala,  Am.  Dec.  607  and  note;  Merchants' 
318,  48  So.  607,  132  A.  S.  R.  29;  Lat-  Nat.  Bank  v.  Spates,  41  W.  Va.  27,  23 
tin  V.  Gillette,  95  Cal.  317,  30  Pao.  545,   S.  E.  681,  56  A.  S.  R.  828  and  note; 

29  A.  S.  R.  115  and  note ;  Lightner  Pietseh  v.  Milbrath,  123  Wis.  647,  101 
Min.  Co.  v.  Lane,  161  Cal.  689,  120  N.  W.  388, 102  N.  W.  342, 107  A.  S.  R. 
Pac.  771,  Ann.  Cas.  1913C  1093;  Davis  1017,  68  L.R.A.  945;  Ott  v.  Hood,  152 
V.  Boyett,  120  Ga.  649,  48  S.  E.  185,  Wis.  97,  139  N.  W.  762,  Ann.  Cas. 
102  A.  S.  R.  118  and  note,  1  Ann.  Cas.  1914C  636,  44  L.R.A.(N.S.)  524. 
386  and  note,  66  L.R.A.  258  and  note;  Notes:  55  A.  S.  R.  515;  59  A.  S.  R. 
State  V.  Walters,  31  Ind.  App.  77,  66  398. 

N.  E.  182,  99  A.  S.  R.  244  and  note;  See  infra,  par.  213  et  seq.,  as  to 

Atchison,  etc.,  R.  Co.  v.  Atchison  Grain  fraud  and  fraudulent  concealment. 

Co.,  68  Kan.  585,  75  Pac.  1051,  1  Ann.  16.  Pietseh   v.   Milbrath,   123   Wis. 

Cas.   639;   Thomas  v.  White,  3  Litt.  647,  101  N.  W.  388,  102  N.  W.  342, 

(Ky.)  177,  14  Am.  Dee.  56;  Jordan  v.  107  A.  S.  R.  1017,  68  L.R.A.  945. 

Jordan,  4  Greenl.  (Me.)  175,  16  Am.  17.  Lattin  v.  Gillette,  95  Cal.  317,  30 

Dec.  249 ;  Fee  v.  Fee,  10  Ohio  469,  36  Pac.  545,  29  A.  S.  R.  115  and  note. 

Am.    Dec.    103    and    note;    State    v.  18.  Thomas  v.  Ervin,  Cheves  L.  (S. 

Standard  Oil   Co.,  49    Ohio   St.   137,  C.)  22,  34  Am.  Dec.  586  and  note. 

30  N.  E.  279,  34  A.  S.  R.  541  and  19.  Merchants'  Nat.  Bank  v.  Spates, 
note,  15  L.R.A.  145;  Lewey  v.  H.  C.  41  W.  Va.  27,  23  S.  E.  681, 56  A.  S.  B. 
Fricke  Coke  Co.,  166  Pa.  St.  536,  31  828  and  note. 

Atl.  261,  45  A.  S.  R.  684  and  note,  28  20.  Davis  v.  Boyett,  120  Ga.  649,  48 
L.R.A.  283 ;  Thomas  v.  Ervin»  Cheves  S.  E.  185, 102  A.  S.  R.  118, 1  Ann.  Cas. 
L.  (S.  C.)  22,  34  Am.  Dec.  586  and  386  and  note,  66  L.R.A.  258  and  note, 
note;  Smith  v.  Bishop,  9  Vt.  110,  31 
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ciple,  why  ignorance  that  is  the  result  of  the  defendant's  conduct,  and 
not  of  the  stupidity  or  negligence  of  the  plaintiff,  should  not  prevent 
the  running  of  the  statute  in  favor  of  the  wrongdoer.*  And  courts  of 
equity  generally  decline  to  apply  the  statute  where  the  plaintiff  neither 
knew,  nor  had  reasonable  means  for  knowing,  of  the  existence  of  a 
cause  of  action.  But  if  the  cause  of  action  be  known,  or  might  have 
been  known  by  the  exercise  of  vigilance  in  the  use  of  means  within 
reach,  equity  follows  the  law,  and  applies  the  statute.*  In  this  con- 
nection it  has  also  been  decided  that  the  equitable  rule  that  the  statute 
should  run  only  from  discovery  or  a  time  when  it  might  have  been 
made  should  be  applied  by  courts  of  law  in  an  action  of  trespass  to 
recover  damages  for  the  unlawful  mining  of  coal  in  a  lower  stratum 
of  another's  land,  especially  where  the  plaintiff's  ignorance  as  to  what 
was  going  on  was  due  to  the  defendant's  conduct,  and  was  without  fault 
of  the  plaintiff.  But  the  statute  will  run  against  such  claim  from  the 
time  tiie  existence  of  the  claim  was  or  might  have  been  known  to 
him^* 

194.  Rights  Derived  by  Subrogation. — ^Where  there  is  merely  the 
right  of  subrogation  to  an  interest  in  property,  not  incident  to  any 
legal  right,  it  has  been  declared  that  the  statute  commences  to  run 
upon  the  cause  of  action  at  the  time  it  accrues  to  the  person  from 
whom  it  was  derived  by  subrogation,  and  the  devolution  of  such  cause 
of  action  does  not  interrupt  the  running  of  the  period.*  Thus  a 
stockholder  who  has  paid  off  a  debt  of  the  corporation  may  be  subro- 
gated to  all  the  rights  and  remedies  of  the  creditor  as  against  the 
other  stockholders ;  but  his  action  will  be  barred  in  the  same  time  that 
it  would  have  been  had  the  creditor  sued  the  stockholders  on  their 
individual  liability  for  that  debt.*  And  if  a  wife  pays  a  mortgage  on 
the  homestead,  which  her  husband  has  assumed,  to  prevent  a  fore- 
closure, without  intending  to  relinquish  her  right  to  repayment,  and 
the  statute  of  limitations  has  already  commenced  to  run  against  the 
mortgagee's  right  to  foreclose,  it  is  not  suspended  as  to  her  right  of 
subrogation,  and  that  right  is  barred  when  the  mortgagee's  right  to 
foreclose  is  barred.* 

Beyond  the  8ms 

195.  English  Statutes.— The  act  of  21  James  I  seems  to  have  first 
employed  the  term  ''beyond  seas,"'  and  it  is  from  this  act  that 

1.  Note:  55  A.  S.  R.  516.    S^  infra,       4.  Charmley  ▼.  Charmley,  125  Wis. 
par.  213  et  seq.,  as  to  fraud.  297, 103  N.  W.  1106, 110  A.  S.  R.  827, 

2.  Lewey  v.  H.  C.  Fricke  Coke  Co.,  See  also  Subrogation. 

166  Pa.  St.  536,  31  Atl.  261,  45  A.  S.  5.  Note :  96  A.  S.  R.  976. 

R.  684  and  note,  28  L.R.A.  283.  6.  Charmley  v.  Charmley,  125  Wis. 

3.  Lewey  v.  H.  C.  Fricke  Coke  Co.,  297, 103  N.  W.  1106, 110  A.  S.  R.  827. 
166  Pa.  St.  536,  31  Atl.  261,  45  A.  S.  7.  See  supra,  par.  2. 

R.  684  and  note,  28  L.R.A.  283. 
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subsequent  limitation  laws  apparentiiy  borrowed  the  expression.*  As 
used  in  the  act  of  James  I,  it  seems  to  have  applied  only  to  those  in 
whose  favor  a  cause  of  action  accrued  and  nothing  was  said  as  to  cases 
where  the  defendant  was  beyond  seas.  This  defect  was  remedied  by 
the  statute  of  4  &  5  Anne,  ch.  16,  §  19,  so  as  to  include  defend- 
ants, and  under  this  act  it  was  held  that  where  the  plaintiff  and 
defendant  resided  beyond  the  seas  at  the  time  the  indebtedness  was 
incurred,  and  the  cause  of  action  accrued,  the  plaintiff  could  maintain 
his  action  within  the  time  limited  after  the  defendant  came  to  Eng- 
land.* In  order  to  avoid  any  question  as  to  the  construction  of  this 
term  it  was  further  provided  by  3  &  4  Wm.  IV,  c.  42,  §  7,  that  no 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  nor  any 
of  the  islands  adjacent  should  be  deemed  to  be  beyond  seas.^* 

196.  Construction  of  Phrase  in  United  States. — ^In  the  United  States 
it  has  generally  been  held  that  these  words  ought  not  to  be  interpreted 
according  to  their  literal  meaning  but  ought  to  be  construed  as 
equivalent  to  the  words  "without  the  jurisdiction  of  the  state,"  *^  and, 
although  there  has  been  some  difference  of  opinion  in  the  United 
States,  a  few  cases  holding  that  "beyond  the  seas"  means  beyond  the 
limits  of  the  national  government,**  it  has  been  settled  by  the  pre- 
ponderance of  authority  that  "beyond  the  seas"  means  "out  of  the 
state,"  beyond  the  limits  of  a  state,  and  not  beyond  the  limits  of  the 
national  government.**    In  this  connection  it  has  been  said  that  there 

8.  Alexandria  Bank  v.  Dyer,  14  Pet.  Smith  v.  MitcheD,  Eice^s  L.  (S.  C.) 
141,  10  U.  S.  (L.  ed.)  391;  Richardson  316,  33  Am.  Dec.  119  and  note  (hold- 
V.  Richardson,  6  Ohio  126,  25  Am.  Dee.  ing  that  the  limitation  act  of  1712  was 
745  and  note.  to  be  construed  conjunctively  with  stat- 

9.  Tynan  v.  Walker,  35  Cal.  634,  95  ute  4  Anne,  c.  16,  providing  that  lim- 
Am.  Dec.  152 ;  Mason  v.  Union  Mills  itations  upon  a  right  of  action  shall  re- 
Paper  Mfg.  Co.,  81  Md.  446,  32  AtL  main  in  abeyance,  where  the  defendant 
311,  48  A.  8.  R.  524  and  note,  29  is  beyond  the  seas  when  the  right  ae- 
L.R.A.  273.  crues,  though  the  act  itself  was  silent 

Notes:  13  Am.  Dec.  368;  36  Am.  in  that  respect). 

Dec.  72;  Ann.  Caa.  1912D  467.  13.  Fau    v.    Roberdeau,    3    Cranch 

10.  Note:  36  Am.  Dec.  72.  174,  2  U.  S.  (L.  ed.)  402;  Murrav  v. 

11.  Alexandria  Bank  v.  Dyer,  14  Baker,  3  Wheat.  541,  4  U.  S.  (L.  ed.) 
Pet.  141,  10  U.  S.  (L.  ed.)  391.  See  454;  Shelby  v.  Guy,  11  Wheat.  361,  6 
also  Shelby  v.  Guy,  11  Wheat.  361,  6  U.  S.  (L.  ed.)  495;  Alexandria  Bank  v. 
U.  S.  (L.  ed.)  495.  Dyer,  14  Pet.  141,  10  U.  S.  (L.  ed.) 

12.  Davie  v.  Briggs,  97  U.  S.  628,  391 ;  Field  v.  Dickinson,  3  Ark.  409,  36 
24  U.  S.  (L.  ed.)  108G;  Mason  v.  John-  Am.  Dee.  458  and  note;  Stephenson  v. 
son,  24  Dl.  159,  76  Am.  Dec.  740  and  Doe,  8  Blackf.  (Ind.)  508,  46  Am.  Dec. 
note.  See  also  Whitney  v.  Goddard,  489  and^ote;  Pancoast  v.  Addison,  1 
20  Pick.  (Mass.)  304,  32  Am.  Dec.  216  Har.  &  J.  (Md.)  350,  2  Am.  Dec.  620; 
(holding  that  the  term  person  ''be-  Mason  v.  Union  Mills  Paper  Mfg.  Co.. 
yond  sea,  without  any  of  the  United  81  Md.  446,  32  Atl.  311,  48  A.  S.  R. 
States"  did  not  include  a  citizen  of  an-  524  and  note,  29  L.R.A.  273;  Richard- 
other  state,  who  has  never  been  in  the  son  v.  Richardson,  6  Ohio  125,  25  Am. 
state    where   the    law    so    provided) ;  Dec.  745  and  note;  Forbes  v.  Foot,  2 
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is  in  reality  no  conflict  among  the  decisions  and  that  they  all  tend 
to  ascertain  whether  or  not  in  the  particular  case  the  party  could  be 
reached  by  the  process  of  the  court.  If  he  can  be  reached  by  process, 
it  is  immaterial  whether  he  is  resident  or  not,  for  in  either  case  he 
will  be  protected  by  the  statute  unless  his  creditor  sues  him  within 
the  time  limited — and  this  without  regard  to  whether  the  creditor 
be  present  or  absent  from  the  state.  And,  on  the  other  hand,  if  the 
debtor  cannot  be  reached  by  process,  he  is  "beyond  the  seas,"  or 
''absent  out  of  the  state."  **  But  it  has  been  decided  by  the  United 
States  supreme  court  that  it  will  construe  the  term  "beyond  the  seas/' 
in  a  state  statute  of  limitations,  according  to  the  decisions  of  the  par- 
ticular state  courts  and  that  where  they  construe  it  to  mean  without 
the  United  States  that  construction  will  be  followed,** 

Absence  from  Statd 

197.  In  General. — A  very  frequent  exception  to  the  statute  of  limi- 
tations is  one  in  substance  to  the  effect  that  the  absence  of  a  party 
from  the  state  will  stop  the  running  of  the  statute  as  to  causes  of 
action  against  him.**  Exceptions  in  this  respect  vary  greatly  in 
their  wording  in  the  different  statutes,  and  decisions  relating  thereto 
must  be  considered  with  a  regard,  in  many  cases,  to  the  particular 
phraseology  employed  in  creating  them.  Having  in  View  the  general 
rule  that  the  court  will  not  read  exceptions  into  the  statute,*'  it  is 
generally  held  in  courts  which  do  not  follow  the  civil  law  that  the 
absence  of  a  party,  plaintiff  or  defendant,  from  the  state  will  not 
prevent  the  running  of  the  statute  of  limitations,  unless  such  absence 
is  specified 'as  an  exception  in  the  act  itself.*^  But  where  it  is  thus 
made  an  exception  and  the  evidence,  though  not  of  a  positive  char- 
acter, shows  an  absence  from  the  state  of  a  sufficient  period  to  remove 
the  bar  of  the  statute,  the  jury  is  warranted  in  finding  that  it  is 

McCord  L.  (S.  C.)  331,  13  Am.  Dec.  v.  Cole,  32  N.  H.  452,  64  Am.  Dec.  378 

732  and  note;  Burrows  v.  French,  34  and  note;  Bean  v.  Townele,  94  N.  Y. 

S.  C.  165,  13  S.  E.  355,  27  A.  S.  R.  381,   46   Am.   Rep.   153;    Latimer   v. 

811.  Trowbridge,  52  S.  C.  193,  29  S.  E.  634, 

Note:  36  Am.  Dec.  72.  68  A.   S.  R.  893  and  note;  Huff  v. 

14.  Mason  v.  Union  Mills  Paper  Crawford,  88  Tex.  368,  30  S.  W.  546, 
Mfg.  Co.,  81  Md.  446,  32  Atl.  311,  48  31  S.  W.  614,  53  A.  S.  R.  763  and  note. 
A.  S.  R.  524  and  note,  29  L.R.A.  273.         Notes:  36  Am.  Dec.  72;  1  A.  S.  R. 

15.  Davie  v.  Briggs,  97  U.  S.  628,  24  789 ;  61  A.  S,  R.  264. 

U.  S.  (L.  ed.)  1086.  17.  See  supra,  par,  189-191,  as  to 

16.  Stone  v.  Hammell,  83  Cal.  547,  exceptions. 

23  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A.  18.  Stone  v.  Hammell,  83  Cal.  547, 
425;  Hendiicks  v.  Brooks,  80  Kan.  1,  23  Pac.  703, 17  A.  S.  R.  272,  8  L.R.A. 
101  Pac.  622,  133  A.  S.  R.  186;  Mor-  425. 

gan  V.  Robinson,  12  Mart.  0.  S.  (La.)  Notes:  13  Am.  Dec.  368;  36  Am* 
76,  13  Am.  Dec.  366  and  note;  Ward    Dec.  74. 

835  \ 


§  198  LIMITATION  OF  ACTIONS  17  R.  C.  L. 

thus  removed  where  no  evidence  is  introduced  by  the  defendant  as 
to  the  period  of  his  absence.**  In  construing  an  exception  of  this 
character  it  has  been  held  that  a  mere  t-emporary  absence  of  the  defend- 
ant from  the  state  when  the  right  of  action  accrued,  as  for  a  day  or 
week,  constitutes  such  an  absence  as  prevents  the  statute  from  attach- 
ing in  his  favor,  unless  the  circumstances  existing  during  the  period 
of  5uch  temporary  absence  were  such  that  the  service  of  legal  process 
against  him  could  have  been  made  so  that  the  plaintiff  could  obtain 
a  judgment  against  him  personally.*®  And  a  statute  of  limitations, 
providing  that  the  temporary  absence  of  the  defendant  from  the  state 
shall  not  be  accounted  or  taken  as  a  part  of  the  time  limited,  applies 
to  all  suits  alike,  including  actions  for  the  recovery  of  real  estate, 
and,  therefore,  applies  to  an  action  of  trespass  to  try  title,  but  does 
not  apply  to  persons  who  were  nonresidents  of  the  state  at  the  time 
the  cause  of  action  accrued.*  But  a  statutory  provision  that,  in  case 
of  absence  from  the  state,  the  statute  of  limitations  shall  not  begin  to 
lun  until  return,  does  not  operate  to  preserve  a  right  of  action  against 
the  debtor  in  another  state,  where  he  may  be  found,*  In  some  states 
the  fact  as  to  whether  legal  service  can  be  made  on  the  defendant  or 
not  is  made  the  criterion  in  determining  whether  absence  will  pre- 
vent the  running  of  the  statute.  In  these  states  the  rule  is  that  if  a 
debtor,  though  personally  absent  from  the  state,  so  maintains  his 
residence  within  it  that  process  may  be  served  upon  him,  he  is  not 
absent  in  the  meaning  of  the  statute.' 

198.  Word  "Residence"  Construed. — The  cases  are  not  entirely 
agreed  as  to  what  constitutes  residence  out  of  the  state  within  the 
meaning  of  the  statute.*  Although  it  has  been  said  that  the  word 
"residence,"  in  legal  phraseology,  is  synonymous  with  habitancy  or 
domicil,^  yet  in  other  cases  it  has  been  held  that  the  word  imports 
actual  residence  and  not  legal  domicil,*  and  that  domicil  remains, 
notwithstanding  absences  for  special  purposes  and  for  definite  periods, 
so  long  as  there  is  an  intention  to  return.'  But,  in  either  event,  a 
mere  transient  visit  of  a  person  for  a  time  at  a  place  does  not  make 
him  a  resident  while  there,  something  more  being  necessary  to  entitle 
him  to  tBat  character.     There  must  be  a  settled,  fixed  abode,  an 

19.  Kennedy  v.  Shea,  110  Mass.  147,  5.  Langdon  v.  Dowd,  6  Allen 
14  Am.  Rep.  584.  (Mass.)  423,  83  Am.  Dec,  641  and  note. 

20.  Note:  33  U.  S.  (L.  ed.)  173.  Note:  Ann.  Cas.  1915C  790. 

1.  Huff  V.  Crawford,  88  Tex.  368,  6.  Fidelity,  etc.,  Co.  v.  Sheahan,  37 
30  S.  W.  546,  31  S.  W.  614,  53  A.  S.  Okla.  702,  133  Pac.  228,  47  L.R.A. 
R.  763  and  note.  (N.S.)  309  and  note. 

2.  Ramsden   v.   Knowles,   151   Fed.  Note :  Ann.  Cas.  1915C  790, 

721,  81  C.  C.  A.  105,  10  L.R.A.(N.S.)  7.  Bucknam  v.   Thompson,  38  Me. 

897  and  note.  171,  61  Am.  Dec.  237  and  note.     See 

3.  Note:  36  Am.  Dec.  75,  infra,  par.  202,  as  to  occasional  ab- 

4.  Note:  17  L.R.A.  225.  sences  from  state. 
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intention  to  remain  permanently,  at  least  for  a  time,  for  business  or 
other  purposes,  to  constitute  a  residence  within  the  legal  meaning  of 
that  term.^  So  it  is  decided  that  the  term  "reside  without  the  state," 
in  a  statutory  provision  that  limitation  shall  not  run  in  favor  of  any- 
one during  the  time  he  shall  be  absent  from  and  reside  without  the 
state,  means  only  an  established  residence  or  home  without  the  state.* 
It  is  not,  however,  necessary,  under  such  a  provision,  that  there  should 
be  an  actual  change  of  the  party's  domicil  in  the  strict  legal  sense 
of  that  word — that  is,  an  abandonment  of  his  domicil  in  one  state 
and  the  acquisition  of  a  domicil  elsewhere — to  bring  him  within  the 
meaning  of  the  statute.*®  And  it  has  been  said  that  a  person  may 
La  a  resident  of  one  state  ai:td  have  his  domicil  in  another  or  that 
he  may  have  two  or  more  places  of  residence  but  only  one  domicil, 
residence  being  an  act  while  domicil  is  an  act  coupled  with  an  intent.** 
The  object  of  such  an  exception  is  to  give  a  claimant  the  full  benefit 
of  the  time  allowed  him  in  which  to  bring  his  action.  Therefore  a 
creditor's  rights  cannot  be  abridged  or  destroyed  by  the  simple  an- 
nouncement by  an  absent  debtor,  conscientious  or  otherwise,  that  it 
was  always  his  intention  to  maintain  a  residence  in  a  certain  place. 
The  intention  must  be  gathered  from  actions  and  circumstances  rather 
than  by  an  announcement  which  is  inconsistent  with  a  conclusion 
based  upon  a  reasonable  interpretation  of  the  facts.**  In  this  connec- 
tion it  may  be  also  observed  that  in  some  cases  the  ability  to  serve 
process  seems  to  have  been  controlled  upon  the  question  of  residence.** 
199.  "Absent  from"  or  "Out  of  State"  Includes  Nonresident 
Debtor. — According  to  the  generally  accepted  doctrine,  if  the  statute 
provides  that  the  period  of  limitation  shall  not  run  in  favor  of  a  debtor 
who  is  absent  from  or  out  of  the  state,  the  saving  clause  extends  to 
foreigners,  or  those  who  have  never  resided  in  the  state,  as  well  as 
to  citizens  who  may  be  temporarily  absent**    Whether  the  defendant 

8.  Barney  v.  Oelrichs,  138  U.  S.  529,    Okla.   702,  133   Pac.  228,  47  L.R.A. 
11  S.  Ct.  414,  34  U.  S.  (L.  ed.)  1037;    (N.S.)   309  and  note. 

Fidelity,  etc.,  Co.  v.  Sheahan,  37  Okla.  11.  Fidelity,  etc.,  Co.  v.  Sheahan,  37 

702,  133  Pac.  228,  47  L.B.A.(N.S.)  Okla.  702,  133   Pac.   228,  47  L.R.A. 

309  and  note.  (N.S.)  309  and  note. 

Note :  17  L,R.A.  226.  12.  Dignam  v.  Shaff ,  51  Wash.  412, 

9.  Barney  v.  Oelrichs,  138  U.  S.  629,  98  Pac.  1113,  22  L.R.A.(N.S.)  996  and 
11  S.  Ct.  414,  34  U.  S.  (L.  ed.)  1037;  note. 

Bucknam  v,  Thompson,  38  Me.  171,  18.  Garth  v,  Robards,  20  Mo.  523, 
61  Am.  Dec.  237  and  note;  Kerwin  v.  64  Am.  Dec.  203. 
Sabin,  60  Minn.  320,  52  N.  W.  642,  36  Note:  17  L.RA.  225. 
A.  S.  R.  645  and  note,  17  L.R.A.  225;  14.  West  v.  Theis,  15  Idaho  167,  96 
Fidelity,  etc.,  Co.  v.  Sheahan,  37  Okla.  Pac.  932, 128  A.  S.  R.  58  and  note,  17 
702, 133Pac.228,47L.R.A.(N.S.)  309  L.R.A.(N.S.)  472;  McNamara  v.  Mc- 
and  note.  Allister,  150  Ta.  243,  130  N.  W.  26, 

Notes:  64  Am.  Dec.  206;  9  A.  S.  R.    Ann.    Cos.   1912D  463   and   note,   34 
675.  L.RA.(N.S.)   436;  Brown  v.  Nourse, 

10.  Fidelity,  etc.,  Co.  v.  Sheahan,  37  55  Me.  230,  92  Am.  Dec.  583  and  note; 
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200.  Constrtiction  of  Particular  Exceptions. — In  determining 
whether  an  absence  from  the  state  comes  within  a  saving  clause  in  the 
statute,  much  must,  of  course,  depend  upon  the  language  employed.^ 
Thus  where  the  statute  makes  an  exception  in  the  case  of  absent 
defendants  ''who  shall  remove  out  of  the  jurisdictional  limits  of  the 
state"  it  does  not  extend  to  those  who  have  never  been  within  its 
limits.'  And  the  same  conclusion  has  been  reached  where  the  saving 
clause  applies  to  a  debtor  ''who  had  before  resided"  in  the  state  and 
departed  therefrom.*  And  under  a  statute  providing  in  substance 
that,  if  after  a  cause  of  action  shall  have  accrued  against  a  person  he 
shall  depart  from  and  reside  out  of  the  state  the  time  of  his  absence 
shall  not  be  deemed  a  part  of  the  time  limited  for  the  commencement 
of  an  actiim  against  ham,  it  is  held  that  if  a  person  against  whom  a 
cause  of  action  has  accrued  departs  from  and  establishes  his  residence 
in  another  state,  the  statute  ceases  to  run  in  his  favor  from  the  date 
of  his  departure,*  whether  the  plaintiff  is  aware  of  such  removal  or 
not.^*  Again,  under  the  wording  of  some  statute,  the  departure 
from,  and  residence  out  of,  the  state  after  the  accruing  of  a  cause 
of  action  are  of  themselves  obstructions  to  the  prosecution  of  the 
right  of  action  suspending  the  operation  of  the  statute.^^  But  a  pro- 
vision that  the  time  during  which  a  suit  shall  be  obstructed  by  a 
resident  of  the  state  removing  and  remaining  out  of  the  state  shall 
not  be  computed  as  part  of  Qie  time  within  which  the  suit  should 
be  brought  has  been  held  not  to  apply  where  the  removal  from  the 
state  occurred  before  the  contract  sued  upon  was  made,  and,  there- 
fore, before  any  cause  of  action  thereon  accrued.^* 

201.  Debtor  Absconding  and  Concealing  Himself. — ^In  some  cases 
pro-vision  has  been  made  by  statute  by  which,  in  case  a  debtor  pre- 
vents the  commencement  of  an  action  by  fraudulently  absconding 
and  concealing  himself,  the  statute  will  be  suspended  during  that 
time.*'  But  though  a  debtor  may  abscond  and  conceal  himself  within 
the  state  from  his  creditors  it  has  been  held  that,  in  the  absence  of 
some  specific  exception  in  this  regard,  the  operation  of  the  statute  is 
not  suspended  by  virtue  of  a  clause  creating  an  exception  as  to  a 

6.  See  supra,  par.  197,  as  to  absence  339,  37  S.  E.  578,  86  A.  8.  R.  39  and 

from  state  m  g^eneral.  note,  64  L.R.A.  215  and  note. 

7.  Notes:   13  Am.  Dee.  369;  Ann.  12.  Embrey  v.  Jemison,  131  U.  S. 
Cas.  1912D  470.  336,  9  S.  Ct,  776,  33  U.  S.  (L.  ed.)  172 

8.  Dorr  ▼.  Rohr,  82  Va.  359,  3  A.  S.  and  note;  Fisher  v.  Hartley,  48  W.  Va. 
R.  106.  339,  37  S.  E.  578,  86  A.  S.  R.  39  and 

9.  Cook  V.  Holmes,  29  Mo.  61,  77  note,  54  L.R.A.  216  and  note. 

Am.    Dee.    548    and   note;    Paine   v.  13.  Gaines  v.  Miller,  111  U.  8.  395, 

Dodds,  14  N.  D.  189,  103  N.  W.  931,  4  S.  Ct.  426,  28  U.  S.  (L.  ed.)  466; 

116  A.  8.  R.  674.  Bruner  v.   Martin,  76  Kan.   862,  93 

10.  Cook  V.  Holmea,  29  Mo.  61,  77  Pac.  165,  123  A.  8.  R.  172,  14  Ann. 
Am.  Dec.  548  and  note.  Cas.  39,  14  L.R.A.(N.S.)  775. 

11.  Fisher  v.  Hartley,  48  W,  Va. 
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debtor  being  without  the  state  at  the  time  of  the  accrual  of  the  cause 
of  action  or  departing  from  and  residing  without  the  state  after  it 
has.accrued.  The  law  gives  a  creditor  a  specified  time  after  the  cause 
of  action  has  accrued,  and  that  period  is  deemed  ample  to  enable  the 
creditor  to  find  his  debtor  and  to  put  the  machinery  of  the  law  in 
force  against  him.  It  would  lead  to  great  inconvenience  and  leave 
the  bench  and  bar  without  any  certain  rule  if  in  every  case  where 
a  debtor  has  resided  and  continuously  been  within  the  state  for  the 
statutory  period  after  a  cause  of  action  against  him  accrued,  and  the 
itatute  of  limitations  is  interposed  as  a  bar  to  an  action  to  enforce  the 
iame,  it  could  be  a  matter  of  inquiry  and  litigation,  upon  disputed 
evidence,  whether  the  debtor,  during  any  portion  of  the  time,  con- 
cealed himself,  fraudulently  or  otherwise,  and  whether  the  creditor 
used  due  diligence  to  find  him.^^ 

202.  Occasional  Absences  from  State. — In  line  with  the  doctrine 
that  a  mere  transient  visit  of  a  person  for  a  time  at  a  place  does  not 
make  him  a  resident  while  there,**  and  having  in  view  the  fact  that 
the  exceptions  in  the  statute  are  ordinarily  in  favor  of  one  who  either 
removes  from  the  state  and  becomes  a  ret^ident  in  another  state,  or 
resides  without  the  state  or  that  some  equivalent  expression  is  used, 
it  is  generally  held  that  where  a  defendant,  against  whom  a  cause  of 
action  accrues,  is  a  resident  within  the  state,  and  continues  to  reside 
therein,  his  occasional  and  temporary  absences,  however  long  con- 
tinued, if  not  of  such  a  character  as  to  change  his  domicil,  are  not 
to  be  deducted  in  computing  the  statutory  term  fixed  for  the  limitation 
of  an  action.**  So,  in  construing  the  various  clauses  used  in  the 
exception,  it  has  been  held  that  when  one  has  an  established  residence 
within  the  state  he  can  only  *^depart  from  and  reside  outside  the  stato'' 
by  changing  his  residence  and  taking  up  an  actual  rasidence  else- 
where, as  distinguished  from  a  temporary  sojourn,  and  the  fact  that 
he  departs  from  and  remains  out  of  the  state  for  some  considerable 
time  without  changing  his  permanent  place  of  residence  does  not 
interrupt  the  running  of  the  statute.  This  conclusion  has  been  reached 
in  the  case  of  a  person  elected  to  the  United  States  Senate  who  leaves 
his  home  in  the  occupancy  of  servants  during  sessions  of  Congress 
and  then  resides  with  his  family  in  rented  premises  at  the  national 
capital,  returning  to  and  occupying  his  permanent  home  during  con- 
gressional recesses,  without  intending  to  change  his  place  of  resi- 

14.  En^el  v.  Fischer,  102  N.  Y.  400,  Doud,  6  Allen   (Mass.)   423,  83  Am. 
7  N.  E.  30,  55  Am.  Rep.  818.  Dec.  641  and  note;  Kerwin  v.  Sabin, 

15.  See  supra,  par.  198,  as  to  con-  50  Minn.  320,  52  N.  W.  642,  36  A.  S. 
struction  of  word  "residence."  R.  645  and  note,  17  L.R.A.  225;  Garth 

16.  Barney  v.   Oelrichs,  138  U.   S.  v.  Robards,  20  Mo.  523,  64  Am.  Dec. 
529,  11  S.  Ct.  414,  34  U.  S.  (L.  ed.)  203  and  note.- 

1037 ;  Sage  v.  Hawley,  16  Conn.  106,       Note :  64  Am.  Dec.  205. 
41  Am.  Dec.  128  and  note;  Langdon  v. 
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dence.^'  And  it  has  also  been  held  that  a  debtor  is  not  "without  thii 
state,"  within  the  meaning  of  a  statute  of  limitations,  where,  being 
a  citizen  of,  domiciled,  and  resident  within  the  state,  with  his  family, 
he  temporarily,  for  business  purposes,  goes  to  another  state  and  remains 
there  for  several  months  at  a  time  on  different  separate  occasions.^^ 
But  where  a  statute  uses  the  words  if  "he  be  out  of  the  state,"  "until 
he  comes  into  the  state"  or  the  like,  the  word  "reside"  or  "residence" 
not  being  employed,  the  exception  has  been  construed  as  having  ref- 
erence to  the  personal  absence  of  the  debtor  from  the  state  and  to 
suspend  the  operation  of  the  statute,  notwithstanding  he  retains  a 
residence  in  the  state  at  which  process  upon  him  mi^t  be  served.** 
In  case  the  statute  provides  that  the  temporary  absence  of  a  defendant 
from  the  state  shall  not  be  accounted  or  taken  as  a  part  of  the  time 
limited,  it  has  been  held  to  be  applicable  to  real  as  well  as  to  per- 
sonal actions.  But,  as  applied  to  a  real  action,  where  adverse  posses- 
sion of  land  has  been  taken  by  a  tenant,  it  has  been  decided  that 
the  exception  does  not  apply  to  those  who  were  not  residents  of  the 
state  when  the  possession  was  taken,  unless,  perhaps,  they  took  posses- 
sion in  person.*®  In  some  states,  successive  absences,  temporary  or 
otherwise,  may  be  added  together  and  their  aggregate  deducted  in 
computing  the  time  the  statute  has  run.* 

203.  Nature  of  Return. — A  return  for  the  purpose  of  residence, 
although  required  in  some  jurisdictions,  is  not  generally  regarded  as 
essential  in  order  that  the  statute  may  be  counted  in  the  defendant's 
favor.*  But  under  a  number  of  cases,  decided  under  earlier  statutory 
enactments  of  similar  character,  it  was  clearly  settled  by  authority 
that  to  set  the  statute  running  in  the  case  of  an  absent  debtor  his 
return  to  the  state  must  be  "so  public,  and  under  such  circumstances, 
as  to  give  the  creditor  an  opportunity,  by  the  use  of  ordinary  diligence 
and  due  means,  of  arresting  the  debtor,"  •  and  in  general  a  return 
which  is  open  and  notorious  and  under  such  circimistances  as  will 
enable  the  creditor  by  the  exercise  of  reasonable  diligence  to  find  the 
debtor  and  to  serve  him  with  process  is  a  return  which  will  start  the 
limitation  running  in  favor  of  the  debtor.^    And  this  is  held  to  be  true 

17.  Kerwin  v.  Sabin,  50  Minn.  320,  31  S.  W.  618, 53  A.  S.  B.  766  and  note. 
52  N.  W.  642,  36  A.  S.  E.  645  and       1.  Note:  36  Am.  Dec.  74. 

note,  17  L.R.A.  225.  2.  Note:  23  L.R.A.(N.S.)  551. 

18.  Sage  V.  Hawley,  16  Conn.  106,  3.  Weille  v.  Levy,  74  Miss.  34,  20 
41  Am.  Dec.  128  and  note.  So.  3,  60  A.  S.  R.  500  and  note;  Engel 

19.  Bauserman  v.  Blunt,  147  U.  S.  v.  Fischer,  102  N.  Y.  400,  7  N.  E.  300, 
047,  13  S.  Ct.  466,  37  U.  S.  (L.  ed.)  55  Am.  Rep.  818;  Connecticut  Trust, 
316  and  note;  Williams  v.  Metropoli-  etc.,  Co.  v.  Wead,  172  N.  Y.  497,  65 
tan  St.  R.  Co.,  68  Kan.  17,  74  Pac.  N.  E.  261,  92  A.  S.  R.  756. 

(iOO,  104  A.  S.  R,  377,  1  Ann.  Cas.       Note:  23  L.R.A.(N.S.)  548. 

6,  64  L.R.A.  794.  4.  Notes:  36  Am.  Dec.  76;  14  Ann. 

20.  Wilson  v.  Daggett,  88  Tex.  375,   Cas.  942. 
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even  though  the  return  is  unknown  to  the  creditor.*  On  the  other 
hand,  the  rule  seems  to  have  been  adopted  in  several  jurisdictions  that 
a  secret,  clandestine,  or  fraudulently  contrived  visit  by  the  debtor  into 
the  state  of  the  creditor  is  not  a  return  within  the  meaning  of  the 
statute  of  limitations,  and  does  not  start  the  statute  running.*  So  a 
debtor  who,  after  absence  from  the  state,  such  as  is  contemplated  by 
the  statute  of  limitations,  comes  into  the  state  with  the  design  of 
continuing  therein,  concealed  under  a  fictitious  name  to  avoid  pursuit 
by  his  creditors,  and  so  continues,  is  not  to  be  regarded  as  having  come 
into  the  state  within  the  meaning  of  the  statute  until  the  day  that 
he  is  discovered.'  And  it  has  also  been  decided  that  if  a  nonresident 
comes  to  the  state  for  a  temporary  purpose  only,  after  having  taken 
adverse  possession  of  land  by  a  tenant,  and  remains  there  but  a  short 
time  upon  business,  his  visit  is  not  "a  return  to  the  state,"  within  the 
meaning  of  the  statute,  and  his  absence,  after  such  visit,  does  not  sus- 
pend the  nmning  of  the  statute  in  his  favor.*  The  question  whether 
a  return  is  sufficient  to  bring  a  case  within  the  exception  is  held  to 
be  for  the  jury,* 

204.  Temporary  or  Occasional  Returns  to  State. — ^It  has  been  held 
in  a  number  of  cases  that  casual  temporary  visits  of  a  nonresident  to 
a  state  do  not  break  the  continuity  of  his  absence  so  as  to  entitle 
him  to  the  benefit  of  the  statute  of  limitations.*^  These  decisions 
proceed  upon  the  theory  that  a  creditor  is  not  obliged  to  follow  the 
debtor  into  another  state  nor  is  he  called  upon  to  watch  him  and 
ascertain  whether  he  comea  to  the  state  for  a  temporary  purpose,  so 
long  as  his  residence  is  elsewhere.**  So  it  has  been  held  that  a  debtor 
who  has  removed  from  the  state  and  who  occasionally  returns  and 
visits  it  as  a  traveling  salesman,  stopping  only  a  day  or  two  at  each 
place,  cannot  include  the  time  consumed  by  such  visits  in  the  time 
covered  by  his  plea  of  the  statute,  although,  in  making  each  of  such 
visits,  he  remains  within  the  state  continuously  for  several  months.** 
But  it  has  been  decided  that  a  person  who  has  at  all  times  been  a 
nonresident  of  a  state,  but  who  was  temporarily  within  the  state  before 
taking  adverse  possession  of  land  by  a  tenant,  though  he  was  absent 

5.  Mazozon  v.  Foot,  1  Aikens  (Vt.)  N.  Y.  407,  65  N.  E.  261.  92  A.  S.  R. 
282,  15  Am.  Dec.  679.  756;  Dignam  v.  Shaff,  61  Wash.  412, 

6.  Stewart  v.  Stewart,  152  Cal.  162,  98  Pac.  1113,  22  L.R.A.(N.S.)  996  and 
92  Pac.  87, 14  Ann,  Cas.  940  and  note.  note. 

Note:  23  L.R.A.(N.S.)  551.  Notes:   30  U.  S.   (L.  ed.)   173;  36 

7.  Note:  33  U.  S.  (L,  ed.)  174.  Am.  Dec.  76;  77  Am.  Dec.  550;   14 

8.  Wilson  v.  Daggett.  88  Tex.  375,   Ann.  Cas.  942. 

31  S.  W.  618,  53  A.  S.  R.  766  and       11.  Connecticut   Trust,  etc,   Co.   v. 
note  Wead,  172  N.  Y.  497,  65  N.  E.  261,  92 

9.  Note:  23  L.R.A.(N.S.)  549.  A.  S.  R.  750. 

10.  Weilk  V.  Levy,  74  Miss.  34,  20       12.  Weille  v.  Levy,  74  Miss.  34,  20 
So.  3,  60  A.  S.  R.  500  and  note;  Con-   So.  3,  60  A.  S.  R.  500  ai.d  note, 
necticut  Trust,  etc.,  Co.  v.  Wead,  172 
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when  such  possession  was  taken,  and  has  ever  since  been  absent, 
is  not  a  person  ^'without  the  limits  of  this  state/'  within  the  mean- 
ing of  a  statute  of  limitations  respecting  absent  defendants.^'  In 
other  jurisdictions  it  is  held  that  if  a  defendant  is  absent  from  the 
state  when  a  cause  of  action  accrues  against  him,  his  occasional  or 
frequent  visits  to  the  state  will  be  of  no  avail  to  him  under  a  plea 
of  the  statute  of  limitations,  however  open  and  notorious  his  visits 
may  have  been,  unless  he  has  been  in  the  state,  and  the  jurisdiction 
of  its  courts,  for  the  full  period  limited  by  the  statute,  either  con- 
tinuously or  in  the  aggregate,  and  that  whenever  he  departs  from 
the  state  after  having  come  into  it,  the  running  of  the  statute  is  sus- 
pended from  that  time  and  during  his  absence,  whether  the  cause 
of  action  first  accrued  while  he  was  in,  or  while  he  was  absent  from, 
the  state.^^  So  it  has  been  held,  where  a  nonresident  does  business 
in  a  state  several  hours  each  day,  that  if  any  time  is  to  be  allowed 
to  him  under  the  statute,  it  must  amount,  in  the  aggregate,  in  order 
to  be  a  bar,  to  the  period  of  limitation  computed  on  the  actual  time 
so  spent  in  the  state.^*  And  it  has  also  been  decided  that  in  order 
that,  after  a  debtor  has  moved  from  the  state,  the  statute  of  limitations 
may  run  in  his  behalf  during  a  temporary  return,  it  is  not  necessary 
that  such  visit  shall  be  made  under  such  circumstances  as  to  give 
the  creditor  an  opportunity,  in  the  exercise  of  reasonable  diligence, 
to  make  service  of  summons  upon  him,  he  being  entitled  to  credit^ 
for  all  the  tiriae  spent  in  the  state  unless  he  conceals  himself.^*  In 
such  a  case  the  view  has  been  taken  that  a  holding  that  the  statute 
shall  not  run  in  favor  of  a  debtor  coming  into  the  state  unless  his 
entry  ia  made  under  such  circumstances  as  to  give  his  creditor  an 
opportunity,  by  the  exercise  of  ordinary  diligence,  to  obtain  service 
upon  him,  would  be  to  ingraft  a  new  exception  upon  the  statute.*' 
205.  Running  of  Period  after  Return. — ^Under  some  statutes  if  a 
person  be  out  of  the  state  when  a  cause  of  action  accrues  to  him, 
the  limitation  does  not  begin  to  run  until  he  comes  into  the  state,** 
at  which  time  it  immediately  attaches.**    And,  generally,  a  disabil- 

13.  Wilson  V.  Daggett,  88  Tex.  375,  note. 

31  S.  W.  618,  53  A.  S.  R.  766  and       17.  Stewart  ▼.  Stewart,  152  CaL  162, 
note.  92  Pac.  87,  14  Ann.  Gas.  940  and 

14.  McKee  v.  Dodd,  152  Cal.  637,  note. 

03  Pac.  854, 125  A.  S.  R.  82, 14  L.R.A.  18.  McKee  ▼.  Dodd,  152  Cal.  637,  93 

(N.S.)    780;    Stanley   v.   Stanley,   47  Pac.  854,  125  A.  S,  R.  82,  14  Ii.R.A. 

Ohio  St.  225,  24  N.  E.  493,  21  A.  S.  (N.S.)  780;  Graves  v.  Graves,  2  Bibb 

R.  806  and  note,  8  L.R.A.  333  and  (Ky.)  207,  4  Am.  Dec.  697;  Stanley  v. 

note.  Stanley,  47  Ohio  St.  225,  24  N.  B.  493, 

Note:  23  L.R.A,(N,S.)  552.  21  A.  S.  R.  806  and  note,  8  L.R.A. 

15.  Bennett  v.  Cook,  43  N.  Y.  537,  333. 

3  Am.  Rep.  727.  19.  Fan    v.    Roberdeau,    3    Cranch 

16.  Baxter  v.  Krause,  79  Kan.  851,  174,  2  U.  S.  (L.  ed.)  402;  Robertson  v. 
101Pac,467,  23L.R.A.(N.S.)  547and   Smith,  Litt.  Sel.  Cas.   (Ky.)   296,  12 
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ity  is  removed  within  the  purview  of  the  statute  when  it  no  longer 
exists  and  that  of  absence  from  the  state  ends  when  the  personal 
presence  of  the  person  whom  it  affects  begins  therein.*^  And  it  has 
been  held  under  statutes,  which  did  not  contain  a  clause  as  to  the 
exclusion  of  the  time  a  defendant  who  departed  after  the  cause  of 
action  accrued  was  absent  from  the  state,  that  the  statute  attached 
and  continued  to  run  from  the  date  of  the  first  return.*  But  under 
statutes  providing  in  substance  that,  if  the  debtor  is  out  of  the  state 
when  the  cause  of  action  accrues,  the  period  limited  for  the  com- 
mencement of  the  action  shall  not  begin  to  run  until  he  comes  into 
the  state,  and  if,  after  the  cause  of  action  accrues,  he  departs  from 
the  state,  the  time  of  his  absence  shall  not  be  computed  as  any  part 
of  the  period  within  which  the  action  must  be  brought,  it  is  generally 
held  that  the  time  of  the  debtor's  temporary  presence  in  the  state  must 
aggregate  the  statutory  period  to  constitute  a  bar,  since  the  running  of 
the  statute  ceases  as  soon  as  the  defendant  departs  from  the  state.* 

206.  Judgment  Debtors. — The  question  as  to  the  effect  which  the 
absence  of  a  judgment  debtor  from  the  state  has  upon  the  running 
of  the  period  of  limitation  against  the  judgment  is  one  dependent 
on  the  statutes  in  force  in  the  particular  jurisdiction.  Under  those 
in  force  in  many  of  the  states  the  time  during  which  he  is  absent 
from  the  state  is  not  included  in  computing  the  period.*  The  courts 
of  some  jurisdictions,  however,  take  the  view  that  the  absence  of 
the  judgment  debtor  from  the  state  does  not  affect  the  running  of 
the  statute  against  an  action  on  a  judgment,*  while  in  other  states 
the  date  of  the  judgment  is  made  the  crucial  point  as  to  residence, 
and  to  escape  the  operation  of  the  statute  the  debtor  must  have  resided 
in  the  state  at  that  time.^  But  it  has  been  held  that  a  statute  eliminat- 
ing the  time  that  a  defendant  is  out  of  the  state  in  computing  the 
statutory  period  of  limitation  has  no  application  in  an  action  upon 
a  foreign  judgment,  where  the  defendant  was  a  nonresident  of  the 
state  at  the  time  the  action  accrued,  and  that  where  a  cause  of  action 

Am.  Dec  304.  Bennett  v.'  Cook,  43  N.  Y.  537,  3  Am. 

Note:  5  Ann.  CsA.  646.  Rep.  727. 

20.  Powell  V.  Koehler,  52  Ohio  St.  Note:  23  L.R.A.(N.S.)  552. 

103,  39  N.  E.  195,  49  A.  S.  R.  706,  26  3.  Union  Nat.  Bank  v.  Ryan,  23  N. 

L.R.A.  480  and  note.  D.  482,  137  N.   W.   449,   Ann.   Cas. 

1.  Powell  V.  Koehler,  52  Ohio  St.  1914D  741  and  note;  Latimer  v.  Trow- 
103,  39  N.  E.  195,  49  A.  S.  A.  706,  26  bridge,  52  S.  C.  193,  29  S.  E.  634,  68 
L.R.A.  480  and  note.  A.  S.  R.  893  and  note;  Lamon  v.  Gk>ld, 

Note:   23  L.R.A,(N.S.)   552.  72   W.   Va.   618,   79    S.    E.   728,   51 

2.  McKee  v.  Dodd,  152  Cal.  637,  93  L.R.A.(N.S.)  883  and  note. 

Pac.  854,  125  A.  S.  R.  82,  14  L.R.A.       4.  Note :  Ann.  Cas,  1914D  743. 
(N.S.)    780;    Stanley  v.    Stanley,   47       5.  Fisher  v.  Hartley,  48  W.  Va.  339, 
Ohio  St.  225,  24  N.  E.  493,  21  A.  S.  R.   *7  S.  E.  578,  86  A.  S.  R,  39  and  note, 
806  and  note,  8  L.R.A.  333  and  note ;    54  L.R.A.  215  and  note. 
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upon  a  foreign  judgment  accrues  against  a  nonresident,  who  subse- 
quently becomes  a  resident,  a  state  statute  of  limitations  commences 
to  run  against  such  cause  of  action  from  the  time  it  accrued  in  the 
other  state,  and  operates  as  a  bar  even  though  the  judgment  is  still  * 
in  full  force  in  the  state  where  it  was  rendered.*  And  it  has  been 
held  in  this  connection  that  a  mere  change  of  name  without  fraudu- 
lent intent,  after  one  against  whom  a  judgment  has  been  entered  in 
one  state  takes  up  his  residence  in  another  state,  will  not  prevent  the 
statute  of  limitations  running  in  his  favor  in  the  latter  state.  ^ 

207,  Mortgagors. — ^An  action  to  foreclose  a  mortgage  of  real  prop- 
erty is  not  one  in  rem,  but  is  in  personam  against  those  interested  in 
the  mortgaged  property  adversely  to  the  mortgage,  and  the  absence 
from  the  state  of  the  person  against  whom  the  cause  of  action  accrues 
tolls  the  statute  of  limitations  as  to  him  during  his  abselice.^  So 
the  statute  does  not  run  against  a  mortgagor  having  the  legal  title, 
during  his  absence  from  the  state,  so  as  to  enable  a  holder  of  unse- 
cured notes  against  him  older  than  the  mortgage  notes  to  acquire, 
by  attachment,  a  superior  lien  upon  the  mortgaged  property,  provided 
the  mortgagee  promptly  intervenes  in  the  attachment  proceeding  and 
proceeds  to  foreclose  his  mortgage.^  But  the  absence  of  the  mortgagor 
from  the  state  after  he  has  parted  with  the  title  to  the  mortgaged 
property  does  not  prevent  the  period  of  limitations  from  running  in 
favor  of  his  grantee.^^  In  such  a  case  it  is  said  that  there  is  no 
diflference  in  principle  between  a  suspension  of  the  statute  by  express 
waiver  and  that  caused  by  the  mortgagor's  voluntary  act  in  absenting 
himself  from  the  state;  and  that  in  either  case,  it  ia  the  sole  act  of 
the  mortgagor,  performed  at  a  time  when  he  had  lost  his  rightful 
control  over  the  property  and  when  other  interests  have  intervened 
which  ought  not  to  be  dependent  for  their  protection  upon  the  conduct 
of  the  mortgagor.il    Where,  however,  a  subsequent  grantee  does  not 

6   Van   Santvoord  v.  Roethler,  35  Pac.  268,  90  A.  S.  B.  766  and  note. 

Ore.  250,  57  Pac.  628,  76  A.  S.  R.  472  See  infra,  par.  314,  as  to  effect  of  bar 

and  note.  i^  ^^^  ^^  mortgages. 

7.  St.  Paul  Title,  etc.,  Co.  v.  Steus-  9.  Perkins  v.  Bailey,  38  Wash.  46, 

gaard,  162  Cal.  178,  121  Pac.  731,  39  80  Pac.  177, 107  A.  S.  R.  831  and  note. 

L.R.A.(N.S.)  741  and  note.  10.  Colonial,    etc.,    Mortg.    Co,    v. 

8   Jenks  v.  Shaw,  99  la.  604,  68  N.  Northwestern  Thresher  Co.,  14  N.  D. 

W.'OOO,  61  A.  S.  R.  256  and  note;  147,  103  N.  W.  915,  116  A.  S.  R.  642 

Colonial,  etc.,  Mortg.  Co.  v.  Northwest  and  note,  8  Ann.  Cas.  1160  and  note, 

Thresher  Co.,  14  N.  D.  147, 103  N.  W.  70  L.R.A.  814;  George  v.  Butler,  26 

915.  116  A.  8.  R.  147,  642,  8  Ann.  Wash.  456,  67  Pac.  263,  90  A.  S.  R. 

Cas    1160,  70  L.R.A.  814;   Colonial,  756,  57  L.R. A.  396  and  note;  Denny  v. 

etc.*  Mortg.  Co.  v.  Flemington,  14  N.  Palmer,  26  Wash.  469,  67  Pac.  268,  90 

D.  181,  103  N.  W.  929,  116  A,  S.  R.  A.  S.  R.  766  and  note.        ^    ^      ^ 

670  and  note;  Paine  v.  Dodds,  14  N.  D.  11.  George  v.  Butler,  26  Wash.  456, 

189,  103  N.  W.  931,  116  A.  S.  R.  674;  67  Pac.  263,  90  A.  S.  R.  756,  57  L.R.A. 

Denny  v.  Pahner,  26  Wash.  469,  67  396  and  note. 
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record  his  deed  it  has  been  held  that  he  is  estopped  to  set  up  the 
statute  against  a  foreclosure  suit  brought  within  a  reasonable  time 
after  notice  of  the  grantee's  rights^  where  absence  of  the  mortgagor 
from  the  state  has  suspended  the  statute  as  to  himA' 

Covertwre 

208,  General  Principles. — Another  exemption  from  the  operation 
of  statutes  of  limitation  is  that  of  coverture,^*  which  is  a  personal 
disability  and  operates  only  in  favor  of  the  person  laboring  there- 
under.^* In  cases  where  the  running  of  the  statute  is  suspended 
on  this  ground  the  period  does  not  begin  to  run  against  a  married 
woman  while  she  is  a  covert  ^'  but  attaches  when  the  disability  is 
removed  and  continues  for  the  period  specified  in  the  statute.^*  And 
if  a  woman  is  discovert  at  the  time  the  right  of  action  accrues,  the 
statute  will  attach,  and  the  fact  that  she  subsequently  marries  will 
not  interrupt  the  running  of  the  period,^'  even  though  such  marriage 
occurs  on  the  same  day.^^  Such  exemptions  do  not  rest  upon  any 
general  doctrine  of  the  law  but  in  every  instance  upon  express  lan- 
guage in  those  statutes  giving  women  time  after  cessation  of  coverture 
to  assert  their  rights.  ^^  And  recoiirse  must  be  had  to  the  particular 
statutes  in  force  in  the  jurisdiction  in  which  questions  of  this  nature 
arise.  And  the  fact  that  the  courts  recognize  the  right  of  a  married 
woman  to  maintain  actions  for  the  protection  of  exempt  property, 
where  necessary  to  protect  herself  against  the  acts  of  her  husband 

12.  Denny  v.  Palmer,  26  Wash.  468,       16.  Note:  33  U.  S.  (L.  ed.)  172. 

67  Pac.  268,  90  A,  S.  R.  766.  16.  Dougherty  v.  Snyder,  15  Serg. 

13.  McFarlane  v.  Grober,  70  Ark.  &  R.  (Pa.)  84,  16  Am.  Dec.  520;  FiU- 
371,  69  S.  W.  56,  91  A.  S.  R.  84;  Mc-  hugh  v.  Anderson,  2  Hen.  &  M.  (Va.) 
Kelvey  v.  McEelvey,  75  Kan.  325,  89  289,  3  Am.  Dec.  626;  Central  Land 
Pac.  663,  121  A.  S.  R.  435;  McDaneU  Co.  v.  Laidley,  32  W.  Va.  134,  9  S.  E. 
V.  Landrum,  87  Ky.  404,  9  S.  W.  223,  61,  25  A.  S.  R.  797,  3  L.RJL  826; 
12  A.  S.  R.  500  and  note;  Feam  v.  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
Shirley,  31  Miss.  301,  66  Am.  Dec.  575;  S.  E.  603, 102  A.  S.  R.  959. 

Bucher  v.  Hohl,  199  Mo.  320,  97  S.  W.  17.  Wellborn  v.  Weaver,  17  Ga.  267, 

922,  116  A.  S.  R.  492;  Johnson  v.  Ed-  63  Am.  Dec  235  and  note;  Fox  v. 

wards,  109  N.  C.  46,  14  S.  E.  91,  26  Hudson,  150  Ky.  115,  150  S.  W.  49, 

A.  S.  R.  580 ;  Moore  v.  Armstrong,  10  Ann.  Caa.  1914A  832 ;   Charmley  v. 

Ohio  11,  36  Am.  Dec  63  and  note;  Charmley,  125  Wis.  297,  103  N.  W. 

Dougherty  v.  Snyder,  15  Serg.  &  R.  1106,  110  A.  S.  R.  827. 

(Pa.)  84,  16  Am.  Dec.  520;  Alsup  v.  Note:  Ann.  Cas.  1914C  570. 

Jordan,  69  Tex.  300,  6  S.  W.  831,  5  18.  Wellborn  v.  Weaver,  17  Ga.  267, 

A.  S.  R.  53  and  note;  Beloit  Second  63  Ann.  Cas.  235. 

Nat.  Bank  v.  Merrill,  81  Wis.  161,  50  19.  Vance  v.  Vance,  108  U.  S.  514, 

N.  W.  505,  29  A.  S.  R.  877;  Chamley  2  S.  Ct.  854,  27  U.  S.  (L.  ed.)  808. 

v.  Chamley,  125  Wis.  297,  103  N.  W.  Compare  Charmley  v.  Charmley,  125 

1106,  110  A.  S.  R.  827.  Wis.  297,  103  N.  W.  1106,  110  A.  S. 

14.  Moore  v.  Armstrong,  10  Ohio  11,  R.  827. 
36  Am.  Dec.  63  and  note. 
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and  others,  has  been  held  to  be  no  reason  for  denying  her  the  benefit 
of  a  provision  suspending  during  coverture  the  running  of  the  stat- 
ute.'^ In  this  connection  it  has  also  been  decided  that  where  it  ia 
provided  by  statute  that  a  w.oman  shall  not  be  barred  of  her  right 
of  entry  into  land  by  a  judgment  in  her  husband's  lifetime,  or  by 
default  or  collusion,  but  that  she  shall  have  ten  years  after  the  dis- 
ability of  coverture  is  removed  in  which  to  assert  her  right  of  entry, 
it  becomes  immaterial  that  the  right  of  the  married  woman's  husband 
has  become  barred  by  the  statute  of  limitations  before  the  expiration 
of  such  period.*  On  the  other  hand,  where  a  feme  covert  was  repre- 
sented by  a  trustee  who  executed  a  contract  in  her  behalf  it  has  been 
held  that  her  rights  cannot  be  enforced  by  her  asserting  them  after 
the  bar  of  the  statute  in  the  absence  of  fraud  or  other  special  circum- 
stances modifying  the  action  of  the  statute  of  limitations  upon  the 
legal  contract.'  Again,  as  a  general  rule,  it  may  be  stated  that  the 
statute  of  limitations  does  not  run  against  claims  existing  between 
husband  and  wife  during  the  continuance  of  the  marital  relation. 
This  rule  is  said  to  be  based  on  the  general  public  policy  which  dis- 
countenances controversies  between  husband  and  wife.*  And  the 
courts  of  many  jurisdictions  have  held  that  the  various  enabling 
acts  passed  from  time  to  time  for  the  purpose  of  removing  many 
of  the  common  law  disabilities  of  married  women  have  not  had 
the  effect  of  altering  the  rule  that  the  statute  of  limitations  does  not 
run  against  claims  between  husband  and  wife.**  The  death  of  either 
spouse,  however,  immediately  starts  the  running  of  the  limitation 
period.* 

209.  Ranning  of  Statute. — ^Where  a  cause  of  action  accrues  to  the 
wife  before  marriage,  her  subsequent  coverture  does  not  bar  the  opera- 
tion of  tiie  statute.*  It  is  also  held  that  a  second  marriage  does  not 
prevent  the  running  of  the  statute  when  it  has  commenced  to  run 
on  the  death  of  the  first  husband.'  So  if  a  wife,  during  her  minor- 
ity, executes  a  conveyance  of  her  land,  and  afterward  obtains  a  void 
decree  of  divorce  and  contracts  a  second  marriage,  and  on  attaining 

20.  Alsnp  V.  Jordan,  69  Tex.  500,  6  4.  Note:  Ann.  Gas.  1914C  571. 

8.  W.  831,  5  A.  S.  R.  53  and  note.  5.  Dougherty  v.  Snyder,  15  Serg.  & 

1.  Collins  v.  Riley,  104  U.  S.  322,  26  R.  (Pa.)  84, 16  Am.  Dec  520. 
U.  S.  (L.  ed.)  752.  Note:  Ann.  Cas.  1914C  571. 

2.  Mason  v.  Mason,  33  Ga.  435,  83  See  infra,  par.  211,  as  to  death. 
Am.  Dec.  172.  6.  Notes:  33  U.  S.  (L.  ed.)  172;  3d 

3.  Note:  Ann.  Cas.  1914C  570.  See  Am.  Dec.  69.  See  supra,  par.  192,  as 
infra,  par.  334,  361,  as  to  operation  of  to  tacking  successive  disabilities.  See 
statute  between  husband  and  wife.  See  Husband  akd  Wivb,  vol.  13,  p.  1310 
Adverss  Possession,  vol.  1,  p.  755,  et  seq.,  as  to  disability  of  infancy 
concerning  adverse  possession  as  be-  superadded  to  coverture  generally, 
tween  husband  and  wife;  p.  759  as  7.  Note:  36  Am.  Dec  70. 

to  adverse  possession  against  wife  in 
general. 
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her  majority  executes  a  second  conveyance  to  the  same  grantee,  after 
which  her  first  husband  dies,  and  both  her  conveyances  are  void, 
the  statute  of  limitations  against  any  action  by  her  to  recover  the 
land  commences  to  run  on  the  death  of  her  first  husband.^  Again, 
it  has  been  held  that  a  married  woman  against  whom  the  statute  of 
limitations  does  not  run  and  who  is  a  cotenant  with  another  cannot, 
on  purchasing  his  share,  recover  the  whole  property  if  the  statute 
of  limitations  has  run  against  his  claim.^  If  the  statute 'specifies  that 
a  right  of  a  wife  will  be  barred  within  a  certain  time  after  it  accrues, 
as  for  instance  a  right  of  entry  on  lands,  it  will  attach  at  the  time  of 
the  accrual  of  the  right,  although  she  may  at  that  time  be  under  the 
disability  of  coverture.^^  And  where  after  the  divorce  of  a  husband 
and  wife  land  which  they  before  held  as  tenants  by  the  entireties 
is  sold  under  an  execution  against  and  the  purchasers  take  and 
maintain  possession  of  the  whole  thereof,  claiming  title  adversely  to 
the  wife,  her  right  to  maintain  an  action  for  the  recovery  of  the 
land  accrues,  and  the  statute  commences  to  run,  at  the  time  such 
adverse  possession  began.*^  But  where  the  abandonment  of  a  wife 
does  not  ipso  facto  remove  her  disability,  she  being  authorized  to 
sue  and  be  sued,  in  such  a  case,  only  after  being  empowered  to  do 
so  by  a  court  of  equity,  her  right  to  bring  an  action  does  not  arise, 
and  consequently  the  statute  will  not  commence  to  run  against  that 
right,  until  such  judgment  has  been  rendered.** 

210.  Effect  of  Removal  of  Common  Law  Disabilities  of  Married 
Women. — ^In  some  jurisdictions  it  has  been  held  that  where  by  statute 
married  women  are  given  the  sole  possession,  control  and  enjoyment 
of  their  separate  property,  real  and  personal,  the  period  of  limitation 
runs  against  them  as  against  a  feme  sole,*'  an  exception  in  some 
states  being  made  as  to  those  actions  in  which  the  husband  is  a 
necessary  party  plaintiff  with  her.**  In  such  cases  it  is  declared 
that  the  reason  for  the  enactment  of  the  saving  clause  for  the  pro- 
tection of  a  feme  covert  would  seem  to  be  entirely  removed,**  the 

8.  Hinkle  v.  Lovelace,  204  Mo.  208,  404,  9  S.  W.  223,  12  A.  S.  R.  500  and 
102  S.  W.  1016,  120  A.  S.  R.  698,  11   note. 

Ann.  Cas.  794,  U  L.R.A.(N.S.)  730.  13.  Castner  v.  Walrod,  83  111.  171, 

9.  McFarlane  v.  Grober,  70  Ark.  25  Am.  Rep.  369 ;  Dyer  v.  Wittier,  89 
371,  69  S.  W.  56,  91  A.  S.  R.  84.  Mo.  81,  14  S.  W.  518,  58  Am.  Rep. 

10.  Melvin  v.  Merrimack  River  Pro-  85 ;  Graves  v.  Howard,  159  N,.  C.  594, 
prietors  of  Locks,  etc.,  5  Mete.  (Mass.)  75  S.  E.  998,  Ann.  Cas.  1914C  666  and 
15,  38  Am.  Dec.  384.  note. 

11.  Hopson   V.   Fowlkes,  92   Tenn.  Note :  12  A.  S.  R.  603. 

697,  23  S.  W.  65,  36  A.  S.  R.  120,  23  14.  Wilson  v.  Wilson,  36  Cal.  447, 

L.R.A.  806.    See  Divobcb  akd  Sbpaha-  95  Am.  Dec.  194  and  note. 

TiON,  vol  9,  p.  497  et  seq.,  as  to  effect  16.  Castner  v.  Walrod,  83  Hi.  171, 

of  divorce  on  property  rights  of  bus-  25  Am.  Rep.  369. 

band  and  wife.  Note :  36  Am.  Dec.  70. 

12.  McDanell  v.  Landrom,  87  Ky. 
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theory  being  that  it  is  the  disability  afl  a  result  of  the  marriage,  and 
not  the  marriage  itself,  that  is  the  reason  for  the  exception  and  it  is 
the  disability  and  not  the  marriage  that  is  removed.  As  the  statutes 
wisely  changed  the  law  making  marriage  the  impediment,  and  in 
effect  provide  that  it  is  no  longer  a  disability,  the  reason  of  the  law 
ceasing,  the  law  itself  ceases  also.^*  There  is,  however,  some  dissent 
from  this  view,^^  it  being  said  that  a  statute  removing  a  wife's  dis- 
ability to  sue  seems  to  be  a  privilege  given  to  married  women  which 
may  be  used  for  their  advantage,  but  a  failure  to  exercise  it  is  not 
to  operate  to  their  prejudice.^* 

Death 

211.  In  General. — The  general  principle  relating  to  limitations  that 
when  a  cause  of  action  has  once  accrued  the  statute  will  not  be  sus- 
pended by  any  subsequent  disability  ^^  operates  in  the  case  of  the 
statute  having  attached  prior  to  a  person's  decease,  it  being  held  that 
his  death  will  not  have  the  effect  of  suspending  its  operation.*®  And 
it  is  a  general  rule  that  where  the  statute  has  begun  to  run  against 
an  ancestor,  it  is  not  interrupted  by  his  death  and  the  supervening 
disability  of  his  infant  heirs.  ^  Thus  where  the  statute  has  attached 
against  an  action  to  recover  real  property  during  the  lifetime  of  the 
owner,  it  is  not  interrupted  by  his  death  and  descent  cast  upon  infant 
heirs.'  But  when  a  person  in  favor  of  or  against  whom  a  cause 
of  action .  exists  dies  before  the  cause  of  action  accrues,  the  statute 
will  not  begin  to  run  before  an  administrator  of  his  estate  is  appointed ; 
for  until  that  time  there  is  no  one  to  sue  on  a  claim  in  favor  of 
the  deceased,  or  be  sued  on  a  claim  against  him,  and  therefore  the 

16.  Note:  36  Am.  Dec.  71.  Notes:  65  Am.  Deo.  596;  1  A.  S.  B. 

17.  Notes:   36  Am.  Deo.  70;  Ann.  789. 

Cas.  1914C  57L  See   Exscutors   and   Adkikistra- 

18.  Note:  36  Am.  Dec.  70.  tobs,  vol.  11,  p.  210  et  seq.,  as  to  stat- 

19.  See  supra,  par.  188,  as  to  the  utes  of  limitations  relating  to  deced- 
general  rule.  ents'  estates. 

20.  McLeran  v.  Benton,  73  Cal.  329,  1.  Scallon  v.  Manhattan  R.  Co.,  185 
14  Pac.  877,  2  A.  S.  R.  814  and  note;  N.  Y.  359,  78  N.  E.  284,  7  Ann.  Cas. 
Mereness  v.  Charles  City  First  Nat.  168  and  note;  Gamer  v.  Wingrove, 
Bank,  112  la.  11,  83  N.  W.  711,  84  A.  [1905]  2  Ch.  233,  74  L.  J.  Ch.  545,  53 
S.  E.  318,  51  L.RA.  410 ;  Wenman  v.  W.  R.  588,  93  L.  T.  N.  S.  131,  3  Ann. 
Mohawk  Ins.  Co.,  13  Wend.  (N.  Y.)  Cas.  837  and  note,  3  British  Rul.  Cas. 
267,  28  Am.  Dec.  464  and  note ;  Keys'-  737  and  note.  See  infra,  par.  225-227, 
er's  Appeal,  124  Pa.  St.  80,  16  Atl.  as  to  infancy. 

577,  2  L.R.A.  159  and  note;  Nicks  v.  2.  Gamer  v.  Wingrove,  [1905]  2  Ch. 
Martindale,  Harper's  L.  (S.  C.)  135,  233,  74  L.  J.  Ch.  545,  53  W.  R.  588,  93 
18  Am.  Dec.  647  and  note;  Rowan  v.  L.  T.  N.  S.  131,  3  Ann.  Cas.  837  and 
Chenoweth,  49  W.  Va.  287,  38  S.  E.  note,  3  British  Rul.  Cas.  737  and  note. 
544,  87  A.  S.  R.  796  and  note. 
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cause  of  action  cannot  accrue  untQ  that  time.*  Death  does  not  oper- 
ate as  an  indefinite  suspension,  and  a  creditor  cannot  extend  the  time 
of  limitation  by  failing  to  apply, for  the  appointment  of  an  admin- 
istrator within  a  reasonable  time  after  his  application  coi^ld  be  made.* 
This  principle  has  been  applied  where  the  maker  of  a  note  secured 
by  a  mortgage  removed  from  the  state  after  the  maturity  of  the  note, 
was  absent  until  his  death,  and  no  administration  was  ever  had  upon 
his  estate,  nor  were  any  steps  taken  to  enforce  the  collection  of  the 
secured  debt  until  several  years  after  his  death,  when  an  action  to 
foreclose  the  mortgage  was  begun.* 

212.  Statutory  Provisions. — By  statute,  also,  in  some  jurisdictions, 
death  suspends  the  limitation  period  until  an  administrator  has  been 
appointed.*  And  where  a  bond  is  required  by  law  of  an  admin- 
istrator and  the  statute  provides  for  a  suspension  of  the  limitation 
period  if  the  administration  on  any  estate  shall  be  suspended,  the 
power  to  administer  an  estate  is  suspended  until  such  bond  is  given, 
and  during  that  period  the  statute  does  not  run  against  the  claims 
of  creditors.'  It  has,  however,  been  held  that  the  appointment  of  a 
temporary  administrator  does  not  constitute  "representation"  upon 
the  estate  of  a  decedent,  within  the  meaning  of  a  statute  provid- 
ing that  the  time,  between  the  death  of  a  person  and  representation 
taken  upon  his  estate  shall  not  be  counted  against  the  estate.^  In 
order  to  protect  executors  and  administrators  from  the  annoyance 
of  unnecesvsary  litigation  as  to  claims  against  the  estate,  statutes  also 
frequently  give  immunity  for  a  designated  period  after  the  death 
of  the  decedent  during  which  his  personal  representative  is  protected 
from  suits  on  claims,®  and  also  in  some  cases  provide  for  a  suspen- 
won  of  the  limitation  period.*^*  Another  frequent  provision  of  the 
statutes  is  one  suspending,  in  favor  of  an  executor,  the  running  of 
the  statute  as  to  all  rights  of  action  existing  in  favor  of  the  deceased 
at  his  death  if  suit  is  brought  within  a  designated  time.  Such  a  pro- 
vision is  held  not  to  prevent  the  bringing  of  a  suit  after  that  time 
if  the  limitation  period  is  not  complete.^^    Where,  however,  the  per- 

3.  Davig  v.  Garr,  6  N.  Y.  124,  55       7.  Morgan  v.  Dodge,  44  N.  H.  255, 
Am.  Dec.  387  and  note.  82  Am.  Dec.  213. 

Note:  65  Am.  Dec.  595.  8.  Baumgartner  v.  McKinnow,  137 

4.  Banserman  v.  Blunt,  147  U.  S.    Ga.  165,  73  S.  E.  518,  38  L.R.A.(N.S.) 
647,  13  S.  Ct.  466,  37  U.  S.  (L.  ed.)    824. 

316  and  note;  Kulp  v.  Kulp,  51  Kan..  9.  See  Executors  and  Administra- 

341,  32  Pac.  1118,  21  L.R.A.  550.  tors,  vol.  11,  p.  214. 

5.  Kulp  V.  Kulp,  51  Kan.  341,  32  10.  Goldsmith   v.   Eichold,  94  Ala, 
Pac.  1118,  21  L.R.A.  550  and  note.  116, 10  So.  80,  33  A.  S.  R.  97. 

6.  Baumgartner  v.  IVrcKinnow,  137  11.  Frye  v.  Hubbell,  74  N.  H.  368, 
Ga.  165,  73  S.  E.  518,  38  L.R.A.  (N.S.)  68  Atl.  325,  17  L.R.A.(N.S.)  1197. 
8-Jl;  Kulp  V.  Kulp,  51  Kan.  311,  32 

Pac.  1118,  21  L.R.A.  550  and  note. 
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son  entitled  to  sue  dies  after  the  statute  of  limitations  has  commenced 
to  run  against  his  claim,  but  before  it  has  become  barred,  the  unex- 
pired part  of  the  time  is  not  to  be  tacked  to  the  statutory  period 
allowed  the  executes  or  administrator  in  which  to  bring  an  action 
on  the  claim;  and  the  only  effect  of  the  latter  statute  is  to  allow  the 
prescribed  time  to  the  personal  representative  to  bring  an  action, 
if  otherwise  it  would  have  been  barred.** 

Fraud  and  Fraudulent  Concealment 

213.  In  General. — Although  it  may  be  said  generally  that  cases  of 
fraud  are  as  much  within  the  statute  of  limitations  as  any  other,*' 
nevertheless  the  general  rule  that  statutes  of  limitation  run  from  the 
act  complained  of  in  cases  of  tort  as  well  as  of  contract  is  said  to 
admit  a  well  settled  exception  on  account  of  fraud.  The  exception 
was  not  originally  in  the  statutes  themselves,  but  was  introduced  by 
the  courts  acting  upon  principles  of  equity,  though  in  many  states 
the  statutes  have  now  been  framed  to  cover  and  define  the  excepted 
cases.  But  the  limits  of  the  exception,  and  the  circumstances  under 
which  it  will  be  permitted,  have  led  to  much  conflict  in  the  decisions.** 
There  are  said  to  be  three  general  classes  of  authorities  on  the  sub- 
ject, the  first  of  which  includes  the  states  where  there  is  no  statute 
relating  to  the  matter  and  which  holds  that  fraud  concealed  by  the 
person  invoking  the  statute  postpones  its  operation.  The  second 
class  includes  the  states  having  a  general  statutory  exception  to  the 
running  of  the  limitation  period  in  case  of  concealed  fraud  until 
the  discovery  of  the  fact  by  the  injured  party.  In  the  third  class 
are  included  states  having  such  a  statutory  exception  in  cases  cog- 
nizable in  equity,  or  solely  so  cognizable.*'  A  distinction  has  also 
been  made  in  regard  to  the  starting  point  of  the  statute  between 
fraud  completed  and  ending  with  the  act  which  gives  rise  to  the 
cause  of  action  and  fraud  continued  afterwards  in  efforts  or  acta 
tending  to  prevent  discovery.  On  this  distinction  there  are  two 
widely  divergent  views.  It  is  held,  on  the  one  hand,  that  the  fraud, 
though  complete  and  fully  actionable,  nevertheless  operates  as  of 
itself  a  continuing  cause  of  action  until  discovery;  while,  on  the  other 
hand,  it  is  held  that,  when  the  cause  of  action  is  once  complete,  the 
statute  begins  to  run,  and  suit  must  be  brought  within  the  prescribed 

12.  Morse  v.  Hayes,  150  Mich.  597,   179,  5  Am.  Dec.  686  and  note. 

114  N.  W.  397,  121  A.  S.  R.  643  and  14.  Smith  v.  Blachley,  198  Pa.  St, 

note,  13  L.R.A.(N.S.)  1200  and  note,  173,  47  Ati.  986,  53  L.R.A.  849  and 

overruling   Stringer   v.    Stevens,    146  note.' 

Mich.  181, 109  N.  W.  269, 117  A.  S.  R.  15.  Pietsch   v.   Milbrath,  123   Wis. 

620,  10  Ann.  Cas.  337,  8  L.R.A.{N.S.)  647, 101  N.  W.  388, 102  N.  W.  342, 107 

393.  A.  S.  R.  1017,  68  L.R.A.  945. 

13.  Shelby  v.  Shelby,  Cooke  (Tenn.) 
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term,  unless  discovery  is  prevented  by  some  additional  and  affirmative 
fraud  done  with  that  intent.** 

214,  Rule  in  Courts  of  Equity. — The  courts  of  equity,  from  an 
early  day,  have  held  that  where  one  person  has  been  injured  by  the 
fraud  of  another,  and  the  facts  constituting  such  fraud  do  not  come 
to  the  knowledge  of  the  person  injured  until  some  time  afterward, 
especially  where  they  have  been  concealed,  the  statute  will  not  com- 
mence to  run  until  the  discovery  of  those  facts,  or  until  by  reason- 
able diligence  they  might  have  been  discovered.*'  This  principle 
requires  that  the  fraud  must  have  been  one  which  was  concealed 
from  the  plaintiff  by  the  defendant  or  which  was  of  such  a  character 
as  necessarily  implied  concealment.*®  The  theory  upon  which  equity 
proceeds  in  such  cases  is  that  the  duty  of  a  party  to  commence  pro- 
ceedings to  assert  his  rights  can  only  arise  upon  the  discovery  of 

16.  Smith  V.  Blaehley,  198  Pa.  St.  note,  28  L.R.A.  283;  Peck  v.  Bank  of 
173,  47  Atl.  985,  53  L.R.A.  849  and  America,  16  R.  I.  710,  19  Atl.  309,  7 
note.  L.R.A.  826  and  note;   Eigleberger  v. 

17.  Wood  V.  Carpenter,  101  U.  S.  Kibler,  1  Hill  Eq.  (S.  C.)  113,  26  Am. 
135,  25  U.  S.  (L.  ed.)  807;  Kirby  v.  Dec.  192;  Amaker  v.  New,  33  S.  C.  28, 
Lake  Shore,  etc.,  R.  Co.,  120  U.  S.  IBO,  11  S.  E.  386,  8  L.R.A.  687  and  note; 
7  S.  Ct.  430,  30  U.  S.  (L.  ed.)  569;  Shelby  v.  Shelby,  Cooke  (Tenn.)  179, 
Amy  V.  Watertown,  130  U.  S.  320,  9  S.  6  Am.  Dee.  686  and  note ;  Reeves  v. 
Ct.  637,  32  U.  S.  (L.  ed.)  953;  Norris  Dougherty,  7  Yerg.  (Tenn.)  222,  27 
V.  Haggin,  136  U.  S.  386, 10  S.  Ct  942,  Am.  Dec.  496;  Boro  v.  Hidell,  122 
34  U.  S.  (L.  ed.)  424;  Snodgrass  v.  Tenn.  80,  120  S.  W.  961,  135  A.  S.  R. 
Decatur  Branch  Bank,  25  Ala.  161,  60  857  and  note;  Smith  v.  Fly,  24  Tex. 
Am.  Dec.  505  and  note;  Lieberman  v.  345,  76  Am.  Dec.  109  and  note;  Mun- 
Wilmington  First  Nat.  Bank,  2  Penn.  son  v.  Hallowell,  26  Tex.  475,  84  Am. 
(Del.)  416,  45  Atl.  901,  82  A.  S.  R.  Dec.  582  and  note;  Chicago,  etc.,  R. 
414,  48  L.R.A.  514;  Adams  v.  Gerard,  Co.  v.  Titterington,  84  Tex.  218,  19  S. 
29  Qa.  651,  76  Am.  Dec.  624  and  W.  472,  31  A.  S.  R.  39  and  note;  Hall 
note;  Gillett  v.  Wiley,  126  HI.  310,  19  v.  Graham,  112  Va.  560,  72  S.  E.  105, 
N.  E.  287,  9  A.  S.  R.  587;  Dorsey  Ann.  Cas.  1913B  1257;  Plant  v.  Hum- 
Mach.  Co.  V.  McCaffrey,  139  Ind.  545,  phries,  66  W.  Va.  88,  66  S.  E.  94,  26 
38  N.  E.  208, 47  A.  S.  R.  290  and  note;  L.R.A.(N.S.)  558;  Gibbs  v.  Guild,  9 
Whitesell  v.  Strickler,  167  Ind.  602,  78  Q.  B.  D.  59,  51  L.  J.  Q.  B.  313,  46 
N.  E.  845, 119  A.  S.  R.  524;  Jacobs  v.  L.  T.  N.  S.  248,  30  W.  R.  591, 16  Eng. 
Snyder,  76  la.  522,  41  N.  W.  207,  14  Rul.  Cas  233;  Betjemann  v.  Betje- 
A.  S.  R.  235  and  tiote;  McMullen  v.  mann,  (1895)  2  Ch.  474,  64  L.  J.  Ch. 
Winfield  Bldg.,  etc.,  Ass'n,  64  Kan.  641,  73  L.  T.  N.  S.  2,  44  W.  R.  182, 16 
298,  67  Pac.  892,  91  A.  S.  R.  236  and  Eng.  Rul.  Cas.  249  and  note. 

note,  56  L.R.A.  924;  Connecticut  Mut.       Notes:  1  A.  S.  R.  788;  7  L.R.A.  826; 

life  Ins.  Co.  v.  Smith,  117  Mo.  261,  25  L.R.A.  566. 

22  S.  W.  623,  38  A.  S.  R.  656  and       See  Equity,  vol.  10,  p.  324,  as  to 

note;  Murray  v.  Coster,  20  Johns.  (N.   fraudulent  concealment  as  ground  for 

Y.)  576, 11  Am.  Dec.  333;  Fee  v.  Fee,   equitable  relief;   Fraud  akd  Deceit, 

10  Ohio  469,  36  Am. .  Dec.  103  and   vol.  12,  p.  319  et  seq.,  as  to  failure  to 

note;  Ferris  v.  Henderson,  12  Pa.  St.   disclose  facts  generally. 

49,  51  Am.  Dec.  680  and  note ;  Lewey       18.  Norris  v,  Haggin,  136  U.  S.  386, 

V.  H.  C.  Fricke  Coke  Co.,  166  Pa.  St.   10  S.  Ct.  942,  34  U.  S.  (L.  ed.)  424. 

536,  31  Atl.  261,  45  A.  S.  R.  684  and 
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the  fraud  or  mistake,  and  that  the  possible  effect  ol  laches  will  begin 
to  operate  only  from  that  time  and  the  statute  will  not  commence 
to  run  until  then,*^  and  furthermore  that  it  is  inequitable  to  permit 
a  defendant  to  profit  by  his  own  fraud  and  to  hold  that  one  who  can- 
not assert  his  right,  because  the  necessary  knowledge  is  improperly 
kept  from  him,  is  not  within  the  mischief  the  statute  was  intended 
to  remedy,  but  is  within  the  spirit  of  the  proviso  which  prevents 
its  operation.^^  And,  in  this  connection,  it  has  also  been  declared 
that,  where  there  is  concurrent  jurisdiction  in  the  courts  of  law 
and  equity,  the  statute  may  be  pleaded  with  the  same  effect  in  one 
court  as  in  the  other  and  that,  in  such  cases  in  a  court  of  equity, 
no  benefit  can  be  derived  by  an  allegation  of  fraud  by  which  a  party 
may  have  been  prevented  from  asserting  his  claim  within  the  period.* 
In  the  application  of  the  general  principle  it  has  been  held  that 
where  a  partnership  has  become  liable  for  the  fraud  of  one  of  the  part- 
ners, such  liability  continues  after  the  dissolution  of  the  firm,  and 
where  the  fraud  is  not  discovered  until  some  time  thereafter  the 
statute  will  not  begin  to  run  in  equity  until  the  date  of  discovery.* 
215.  Conflict  In  Courts  of  Law. — Whether  fraud  suspends  the  stat- 
ute at  law  is  a  question  upon  which  there  has  been  much  conflict .• 
Some  courts  hold  that  the  equitable  principles  upon  which  fraud  is 
allowed  in  equity  in  such  cases  are  not  applicable  in  actions  at  law. 
Others,  on  the  contrary,  maintain  that  the  statute  of  limitations 
was  intended  to  suppress,  and  not  to  be  used  as  a  shield  for  fraud, 
and  that  whenever  a  party  is  injured  by  the  fraud  of  another,  and 
such  fraud  is  concealed  from  liim,  the  statute  does  not  begin  to  run 
until  he  has  or  might  with  ordinary  diligence  have  discovered  the 
fraud.  Such  cases,  they  hold,  are  not  within  the  meaning  and  opera- 
tion of  the  statute,  and  the  injured  partj'-  may  rely  upon  fraud  in 
a  court  of  law  as  well  as  in  a  court  of  equity.*    This  latter  ^^ew 

19.  Ferris  v.  Henderson,  12  Pa.  St.  1913C  1093;  Lieberman  v.  Wilmington 
49,  51  Am.  Deo..  580  and  note;  Hall  v.  First  Nat.  Bank,  2  Penn.  (Del.)  416, 
Graham,  112  Va.  560,  72  S.  E.  105,  45  Atl.  901,  82  A.  S.  R.  414,  48  L.R.A. 
Ann.  Cas.  1913B  1257.  514;  Persons  v.  Jones,  12  Ga.  371,  58 

20.  Phalen  v.  Clark,  19  Conn.  421,  Am.  Dec.  476;  Wear  v.  Skinner,  46 
50   Am.   Dee.   253;   Lewev  v.   H.    C.  Md.  257,  24  Am.  Rep.  517;  Groendal  v. 
Fricke  Coke  Co.,  106  Pa.  St.  536,  31  Westrate,  171  Mich.  92,  137  N.  W.  87, 
Atl.  261,  45  A.  S.  R.  684  and  note,  28  Ann.  Cas.  1914B  906  and  note. 
L.R.A.  283.  4.  Lieberman   v.   Wilminirton   First 

1.  McCrea  v.  Purmort,  16  Wend.  (N.  Nat.  Bank,  2  Penn.  (Del)  416,  45  Atl. 
Y.)  460,  30  Am.  Dee.  103.  901,  82  A.  S.  R.  414,  48  L.R.A.  514; 

2.  Blair  v.  Bromlev,  5  Hare  542,  2  Mc^Mullen  v.  Winfield  Bldg.,  etc.,  Ass'n, 
Phillip  354,  16  L.  J.'  Ch.  105,  495,  19  64  Kan.  298,  67  Pac.  892,  91  A.  S.  R. 
En^.  Rul.  Cas.  450  and  note.  236.  56  L.R.A.  924;  Wear  v.  Skinner, 

3.  Snodgrass  v.  Decatnr  Branch  46  Md.  257,  24*  Am.  Rep.  517.  See 
Rank,  25  Ala.  161,  60  Am.  Dec.  505  infra,  par.  217,  as  to  discovery  of 
and  note;  Lightncr  Min.  Co.  v.  Lane,  fraud. 

161  Cal.  689,  120  Pac.  771,  Ann.  Cas.     ' 
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seems  to  have  been  based  on  a  dictum  by  Lord  Mansfield  that,  "There 
may  be  cases,  too,  which  fraud  will  take  out  of  the  statute  of  limita- 
tions,*' and,  although  it  has  been  said  that  this  dictum  never  obtained 
the  force  of  law  in  t^ie  English  courts,*  yet  at  an  early  day,  in  this 
country,  it  was  adopted  by  some  of  the  states,  and  was  later  incorpo- 
.  rated  into  many  of  the  statutes,.-  in  some  cases  being  restricted,  either 
expressly  or  by  judicial  construction,  to  actions  at  law,  and  in  others 
to  actions  in  equity.*  In  such  cases  it  is  declared  that  where  one 
by  fraud  conceals  the  fact  of  a  right  of  action,  it  is  not  ingrafting 
an  exception  on  the  statute  to  say  that  he  is  not  protected  thereby, 
but  it  is  simply  saying  that  he  never  was  within  the  statute,  since 
its  protection  was  never  designed  for  such  as  he.  By  fraud  he  has 
put  himself  outside  of  its  pale.  Whether  this  be  taken  as  an  excep- 
tion or  only  a  limitation  of  the  statute,  it  is  said  to  rest  upon  sound 
reason  and  just  policy.'  Furthermore  the  delay  of  bringiAg  the 
suit  is  owing  to  the  fraud  of  the  defendant,  and  the  cause  of  action 
against  him  ought  not  to  be  considered  as  having  accrued  until  the 
plaintiff  could  obtain  the  knowledge  that  he  had  a  cause  of  action.^ 
And  it  has  been  decided  by  the  United  States  supreme  court  that 
where  the  action  is  to  obtain  relief  against  fraud  concealed  by  tiie 
party,  or  which  from  its  nature  remains  secret,  the  bar  does  not 
commence  to  run  until  the  fraud  is  discovered,  the  court  declaring 
that  the  weight  of  judicial  authority  both  in  this  country  and  in 
England  is  in  favor  of  the  application  of  the  rule  to  suits  at  law 
as  well  as  in  equity,  such  a  conclusion  being  founded  in  a  sound  and 
philosophical  view  of  the  principles  of  the  statutes  of  limitation.  They 
were  enacted  to  prevent  frauds ;  to  prevent  parties  from  asserting  rights 
after  the  lapse  of  time  had  destroyed  or  impaired  the  evidence  which 
would  show  that  such  rights  never  existed,  or  had  been  satisfied, 
transferred,  or  extinguished,  if  they  ever  did  exist.  To  hold  that 
by  concealing  a  fraud,  or  by  committing  a  fraud  in  a  manner  that 
it  concealed  itself  until  such  time  as  the  party  committing  the  fraud 
could  plead  the  statute  of  limitations  to  protect  it,  is  to  make  the 
law,  which  was  designed  to  prevent  fraud,  the  means  by  which  it  is 
made  successful  and  secure.*  This  view  has  also  been  accepted  and 
followed  in  later  decisions  in  this  court  as  well  as  adopted  in  some 
of  the  state  tribunals.^® 

5.  Amy  v.  Watertown,  130  U.  S.  320,   901,  82  A.   S.  R.  414  and  note,  48 
9  S.  Ct.  537,  32  U.  S.  (L.  ed.)  953;   L.R.A.  514. 

Pietsoh  V.  Milbrath,  123  Wis.  647,  101  8.  First     Massachusetts      Turnpike 

N.  W.  38S,  ]  02  N.  W.  342, 107  A.  S.  R.  Corp.  v.  Field,  3  Mass.  201, 3  Am.  Dec. 

1017,  68  L.R.A.  945.  124  and  note. 

6.  Pietsch  v.  Milbrath,  123  Wis.  647,  9.  Bailej'  v.  Glover,  21  Wall.  342,  22 
101  N.  W.  388, 102  N.  W.  342,  107  A.  U.  S.  (L,  ed.)  636. 

S.  R.  1017,  68  L.R.A.  945.  10.  Wood  v.  Carpenter,  101  U.   S. 

7.  Liebermnn   v.   Wilmington    First   135,  25  U.  S.  (L.  ed.)  807;  Rosenthal  v. 
Nat.  Bank,  2  Penn.  (Del.)  416,  45  Atl.   Walker,  111  U.  S.  185,  4  S.  Ct.  3S2,  28 
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216.  Time  Computed  at  Law  from  Date  of  Fraud. — ^In  some  jurisdic- 
tions, it  is  held,  in  actions  at  law,  that  mere  ignorance  on  the  part 
of  the  plaintiff  as  to  his  rights  will  jiot  suspend  the  running  of  the 
statute,^^  and  that  when  it  is  applicahle  to. a  cause  of  action  arising 
out  of  fraud  or  for  deceit,  it  attaches  when  the  fraud  is  perpetrated,^* 
subject,  in  some  states,  to  an  exception  where  there  has  been  fraudu- 
lent concealment  by  the  defendant  of  the  cause  of  action.^*  In 
other  jurisdictions  it  is  held  that  even  fraudulent  concealment  of 
the  cause  of  action  will  not  have  the  effect  of  suspending  the  opera- 
tion of  the  statute,  in  the  absence  of  a  provision  creating  an  exception 
in  such  a  case.^*  So  it  has  been  held,  in  the  case  of  fraudulent 
representations  as  to  the  incumbrances  upon  land  by  reason  of  which 
a  person  is  induced  to  purchase  it,  that  the  statute  of  limitations 
begins  to  run  from  the  time  of  the  purchase  and  not  from  that  of 
a  subsequent  eviction,  or  from  the  payment  of  damages  upon  the 
covenant  of  warranty.  In  such  a  case  it  is  said  the  original  wrong 
in  making  the  false  representations  and  thus  inducing  the  purchase 
contains  within  itself  the  complete  cause  of  action  and  consequently 
sets  the  statute  in  operation.*^ 

217.  Computing  Period  at  Law  from  Discovery  of  Fraud. — On  the 
other  hand,  there  are  a  number  of  decisions  to  the  effect  that  in 

U.  S.  (L.  ed.)  395;  Traer  v.  Clews,  115  585,  75  Paxs.  1051,  1  Ann.  Cas.  639 

U.  S.  528,  6  S.  Ct.  155,  29  U.  S.  (L.  and    note;    McCrea   v.    Punnort,    16 

ed;)  467;  McMullen  v.  Winfield  Bldg.,  Wend.  (N.  Y.)  460,  30  Am.  Dec.  103; 

etc.,  Ass'n,  64  Kan.  298,  67  Pac.  892,  Northrop  v.  Hill,  57  N.  Y.  351, 15  Am. 

91  A.  S.  R.  236  and  note,  56  L.R.A.  Rep.  601;  Fee  v.  Fee,  10  Ohio  469,  36 

924;  Penobscot  R.  Co.  V.  Mayo,  67  Me.  Am.    Dec    103   and   note;    Smith    y. 

470,  24  Am.  Rep.  45;  Homer  v.  Fisk,  Blachley,  198  Pa.  St.  173,  47  Atl.  985, 

1  Pick.  (Mass.)  435,  11  Am.  Dec.  218  53    L.R.A.   849    and  note;    Smith   v. 

and  note;  First  Massachusetts  Turn-  Bishop,  9  Vt.  UO,  31  Am.  Dec.  607 

pike  Corp.  v.  Field,  3  Mass.  201,  3  Am.  and  note;  Plant  v.  Humphries,  66  W. 

Dec.  124;  Parker  v.  Kuhn,21  Neb.  413,  Va.  88,  66  S.  E.  94,  26  L.R.A.(N.S.) 

32  N.  W.  74,  59  Am,  Rep.  838;  Ott  v.  558;  Ott  v.  Hood,  152  Wis.  97,  139 

Hood,  152  Wis.  97,  139  N.  W.  762,  N.  W.  762,  Ann.  Cas.  1914C  636,  44 

Ann.  Cas.  1914C  636,  44  L.R.A.(N.S.)  L.R.A.(N.S.)  524. 

524.  Note:  13  Ann.  Cas.  698. 

11.  Smith  V.  Bishop,  9  Vt.  110,  31  18.  Plant  v.  Humphries,  66  W.  Va. 
Am.  Dec.  607  and  note.  88,  66  S.  £.  94,  26  L.R.A.(N.S.)  558. 

12.  Andreae  v.  Redfield,  98  U.  S.  14.  Atchison,  etc.,  R.  Co.  v.  Atchison 
225,  25  U.  S.  (L.  ed.)  158  (conforming  Grain  Co.,  68  Kan.  585,  75  Pac.  1061, 
to  the  decisions  of  the  state  court) ;  1  Ann.  Cas.  639  and  note;  Fee  v.  Fee, 
Van  Ingin  v.  Duffin,  158  Ala.  318,  48  10  Ohio  469,  36  Am.  Dec.  103  and 
So.  507,  132  A.  S.  R.  29;  Persons  v.  note;  Pietsch  v.  Milbrath,  123  Wis. 
Jones,  12  Ga.  371,  58  Am.  Dec.  476 ;  647, 101  N.  W.  388, 102  N.  W.  342, 107 
McKay  v.  McCarthy,  146  Ta.  546,  123  A.  S.  R.  1017,  68  L.R.A.  945 ;  Ott  v. 
N.  W.  755,  34  L.R.A.(N.S.)  911;  Mc-  Hood,  152  Wis.  97,  139  N.  W.  762, 
Mullen  V.  Winfield  Bldg.,  etc.,  Ass'n,  Ann.  Cas.  1914C  636,  44  L.R.A.(N.a,) 
04  Kan.  298,  67  Pac.  892,  91  A.  S.  R.  524. 

236,  56  L.R.A.  924;  Atchison,  etc.,  R.       15.  Northrop  v.  Hill,  57  N.  Y.  351, 
Co.  V.  Atchison  Grain  Co.,  68  Kan.   15  Am.  Rep.  501. 
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cases  of  fraud  the  statute  runs  only  from  discovery  or  from  when, 
with  reasonable  diligence,  there  ought  to  have  been  a  discovery,^® 
which  is  said  to  give  a  new  cause  of  action.^'  And  the  general  trend 
of  the  decisions  is  in  support  of  the  rule  that  where  a  party  against 
whom  a  cause  of  action  has  accrued  in  favor  of  another  by  actual 
fraudulent  concealment  prevents  such  other  from  obtaining  knowl- 
edge thereof,  or  the  fraud  is  of  such  a  character  as  to  conceal  itself, 
the  statute  of  limitations  will  begin  to  run  from  the  time  the  right 
of  action  is  discovered,  or,  by  the  exercise  of  ordinary  diligence, 
might  have  been  discovered.^*     Frequently,  also,  decisions  to  this 

16.  Jones  v.  Van  Doren,  130  U.  S.  Wilmington  First  Nat.  Bank,  2  Penn. 
684,  9  S.  Ct.  685,  32  U.  S.  (L.  ed.)  (Del.)  416,  45  Atl.  901,  82  A.  S.  R. 
1077;  Persons  v.  Jones,  12  Ga.  371,  58  414,  48  L.R.A.  514;  Homblower  v. 
Am.  Dec.  476  and  note;  Carrier  v.  Chi-  George  Washington  University,  31 
cago,  etc.,  R.  Co.,  79  la.  80,  44  N.  W.  App.  Cas.  (D.  C.)  64,  14  Ann.  Caa. 
203,  6  L.R.A.  799;  Cook  v.  Chicago,  696 ;  Morrison  v.  Baltimore,  etc.,  R.  Co., 
etc.,  R.  Co.,  81  la.  551,  46  N.  W.  1080,  40  App.  Cas.  (D.  C.)  391,  Ann.  Cas. 
25  A.  S.  R.  612,  9  L.R.A.  764;  McMul-  1914C  1026;  Hoyle  v.  Jones,.35  Ga.  40, 
len  v.  Winfield  Bldg.,  etc.,  Ass'n,  64  89  Am.  Dec.  273  and  note;  Fortune 
Kan.  298,  67  Pac.  892,  91  A.  S.  R.  236  v.  EngUsh,  226  lU.  262,  80  N.  E.  781, 
and  note,  56  L.R.A.  924;  First  Mas-  117  A.  8.  R.  253,  9  Ann.  Cas.  77  and 
sachusetts  Turnpike  Corp.  v.  Field,  3  note,  12  L.R.A.(N.S.)  1005  and  note; 
Mass.  201,  3  Am.  Dec.  124  and  note;  Wilder  v.  Secor,  72  la.  161,  33  N.  W. 
Lewey  v.  H.  C.  Fricke  Coke  Co.,  166  448, 2  A.  S.  R.  236  and  note;  Carrier  v. 
Pa.  St.  536,  31  Atl.  261,  45  A.  S.  R.  Chicago,  etc.,  R.  Co.,  79  la.  80,  44  N. 
684  and  note,  28  L.R.A.  283;  Davis  v.  W.  203,  6  L.R.A.  799  and  note;  Cook 
Monroe,  187  Pa.  St.  212,  41  Atl.  44,  v.  Chicago,  etc.,  R.  Co.,  81  la.  551, 

67  A.  8.  R.  581  and  note;  Smith  v.  46  N.  W.  1080,  25  A.  S.  R.  512,  9 
Blachley,  188  Pa.  St.  550,  41  Atl.  619,  L.R.A.  764;  Mereness  v.  Charles  City 

68  A.  S.  R.  887  and  note;  Smith  v.  First  Nat.  Bank,  112  la.  11,  83  N.  W. 
Blachley,  198  Pa.  St.  173,  47  AtL  985,  711,  84  A.  S.  R.  318  and  note,  51 
53  L.R.A.  849  and  note;  Morrill  v,  L.R.A.  410  and  note,  overruled  hy  El- 
Palmer,  68  Vt.  1, 33  Atl.  829,  33  L.R.A.  liott  v.  Capital  City  State  Bank,  128 
411.  la.  275,  103  N.  W.  777,  111  A.  8.  R. 

Note:  25  A.  8.  R.  227.  198,  1  L.R.A.(N.S.)  1130,  as  applied 

17.  Lewev  v.  H,  C.  Fricke  Coke  Co.,  to  certificates  of  deposit ;  McMullen  v. 
166  Pa.  St.  536,  31  Atl.  261,  45  A.  S.  R.  Winfield  Bldg.,  etc.,  Ass'n,  64  Kan. 
684  and  note,  28  L.R.A.  283.  298,  67  Pac.  892,  91  A.  S.  R.  236  and 

18.  Rosenthal  v.  Walker,  111  U.  8.  note,  56  L.R.A.  924  and  note;  Wear  v. 
185,  4  8.  Ct.  382,  28  U.  8.  (L.  ed.)  Skinner,  46  Md.  257,  24  Am.  Rep. 
395;  Snodgrass  v.  Decatur  Branch  517;  First  Massachusetts  Turnpike 
Bank,  25  Ala.  161,  60  Am.  Dec.  505  Corp.  v.  Field,  3  Mass.  201,  3  Am. 
and  note;  Conditt  v.  Holden,  92  Ark.  Dec.  124  and  note;  Leslie  v.  Jaquith, 
618,  123  8.  W.  765,  135  A.  8.  R.  206  201  Mass.  242,  87  N.  B.  480, 131  A.  8. 
and  note;  Marshall  t.  Buchanan,  35  R.  395  and  note ;  Groendal  v.  Westrate, 
Cal.  264,  95  Am.  Dec.  95 ;  Castro  v.  171  Mich.  92, 137  N.  W.  87,  Ann.  Cas. 
Geil,  110  Cal.  292,  42  Pac  804,  62  1914B  906  and  note;  Douglas  v.  Corry, 
A.  8.  R.  84  and  note;  Lightner  Min.  46  Ohio  St.  349,  21  N.  E.  440, 15  A.  S. 
Co.  V.  Lane,  IBl  Cal.  689,  120  Pac  R.  604  and  note;  Shelby  v.  Shaner,  28 
771,  Ann.  Cas.  1913C  1093;  Eising  v.  Okla.  605,  115  Pac  785,  34  L.R.A. 
Andrews,  66  Conn.  68,  33  Atl.  585,  50  (N.S.)  621;  Smith  v.  Blachley,  198  Pa. 
A.  S.  R.  75  and  note;  Ldeberman  v.  St.  173,  47  Atl.  985,  53  L.R.A.  849  and 
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effect  are  founded  on  the  construction  of  the  statute  relating  thereto 
and  providing  either  in  substance  or  expressly  far  that  result.**  But 
a  statute,  providing  that  in  the  case  of  a  cause  of  action  for  relief 
on  the  ground  of  fraud  and  containing  an  exception  that  the  cause 
of  action  in  such  case  shall  not  be  deemed  to  have  accrued  until 
the  discovery  of  the  fraud,  does  not  apply  to  an  action  founded  on 
the  violation  of  a  contract,  because  of  an  allegation  of  fraud  relating 
to  the  breach.^^  Again,  a  statute  limiting  the  period  within  which 
"actions  for  relief  on  the  ground  of  fraud"  must  be  commenced  will 
not  preclude  a  mortgagee  from-  showing,  in  a  foreclosure  suit  insti- 
tuted after  the  lapse  of  that  period,  that  a  prior  deed  under  which 
the  defendant  seeks  to  make  title  was  fraudulent  as  to  the  subsequent 
creditors  of  the  grantor.*  And  the  fraudulent  concealment  of  a  cause 
of  action  at  law  will  not  prevent  the  running  of  the  statute  of  limita- 
tions, where  the  statute  expressly  states  that  it  shall  not  run  under 
such  circumstances  in  cases  cognizable  in  equity.*  But  where  every 
fact  which  goes  to  constitute  a  cause  of  action,  except  that  of  the 
defendant's  negligence,  is  known  to  the  plaintiff,  it  has  been  held 
that  the  concealment  of  that  fact  does  not  suspend  the  operation  of 
the  statu te.* 

218.  Diligence  Required  as  to  Obtaining  Knowledge. — ^There  is  a 
limitation  on  the  general  rule,  as  to  the  statute  running  from  the 
time  of  the  discovery  of  a  fraud,  tp  the  effect  that  a  plaintiff  cannot 
excuse  his  delay  in  instituting  suit  on  the  ground  of  fraudulent 
concealment  of  his  cause  of  action  if  his  failure  to  discover  it  is 
attributable  to  his  own  neglect.*  If  the  fraud  ought  to  have  been 
discovered,  and  would  have  been  if  reasonable  diligence  had  been 
exercised  by  the  plaintiff,  the  statute  will  run  from  the  time  such 
discovery  ought  to  have  been  made.*    To  prevent  the  barring  of  an 

note;  Borov.Hidell,122Teim.  80, 120  159,  89  N.  E.  193,  40  L.R.A.(N.S.) 
S.  W.  961,  135  A.  S.  R.  857;  Munson  314;  Amaker  v.  New,  33  S.  C.  28,  11 
V.  Hallowell,  26  Tex.  476,  84  Am.  Dec.  S.  E.  386,  8  L.R.A.  687  and  note. 
582  and  note ;  Texas,  etc.,  R.  Co.  v.  20.  Atchison,  etc.,  R.  Co.  v.  Atchison 
Gay,  86  Tex.  671,  26  S.  W.  699,  25  Grain  Co.,  68  Kan.  585,  75  Pac.  1051, 
L.R.A.  52.  1  Ann.  Cas.  639  and  note. 

Notes :  25  L.R.A.  567 ;  16  Ann.  Cas.       1.  Jackson  v.  Plyler,  38  S.  C.  496, 17 
1209.  S.  E.  255,  37  A.  S.  R.  782. 

19.  Fleming  v.  Black  Warrior  Cop-  2.  Pietsch  v.  Milbrath,  123  Wis.  647, 
per  Co.,  15  Ariz.  1,  136  Pac.  273,  51  101  N.  W.  388, 102  N.  W.  342,  107  A. 
L.R.A. (N.S.)  99;  Boyd  v.  Blankman,  S.  R.  1017,  68  L,R.A.  945  and  note. 
29  Cal.  19,  87  Am.  Dec.  146  and  note;  3.  McBride  v.  Burlington,  etc.,  R. 
Gregory  v.  Spieker,  110  Cal.  150,  42  Co.,  97  la.  91,  68  N.  W.  73,  59  A.  S.  R. 
Pac.  576,  52  A.  S.  R.  70  and  note;   395  and  note. 

Hoyle  V.  Jones,  35  Ga.  40,  89  Am.  Dec.       4.  Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex. 
273;  Cumberland  Glass  Mfg.  Co.  v.  De  571,  26  S.  W.  699,  25  L.R.A.  52. 
Witt,  120  Md.  381.  87  Atl.  927,  Ann.       5.  Avery  v.  Cleary,  132  U.  S.  604, 
Cas.  1915A702;  Old  Dominion  Copper  10  S.  Ct.  220,  33  XJ.  S.  (L.  ed.)  469; 
Min.,  etc.,  Co.  v.  Bigelow,  203  Mass.   Woodruff  v.  Williams,  35  Colo.  28,  85 
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action,  it  must  appear  that  the  fraud  not  only  was  not  discovered, 
but  could  not  have  been  discovered  with  reasonable  diligence,  until 
within  the  statutory  period  before  the  action  was  begun,*  although 
it  is  said  that  the  failure  to  use  such  diligence  may  be  excused  when 
there  exists  a  relation  of  trust  and  confidence  between  the  parties, 
rendering  it  the  duty  of  the  party  committing  the  fraud  to  disclose 
to  the  other  the  truth,  and  where  it  was  through  the  acts  of  the 
former  that  the  latter  was  induced  to  refrain  from  inquiry.^  So  it 
has  been  held  that  a  complainant  is  not  chargeable  with  want  of 
diligence  in  not  discovering  the  fraud  of  his  guardian  in  concealing 
the  receipt  and  existence  of  property  when  such  guardian  was  his 
stepfather,  in  whose  family,  and  as  whose  child,  he  was  brought  up 
and  in  whom  he  had  implicit  confidence,  and  there  was  no  reason  for 
him  to  suspect  that  a  fraud  was  being  practiced  upon  him.  There 
being  nothing  to  put  him  on  inquiry  in  such  a  case  it  is  said  that 
he  cannot  be  presumed  to  have  known  anything  concerning  the 
fraud,  nor  not  to  have  used  due  diligence  because  he  did  not  suspect 
and  detect  it.^  But  the  discovery  of  fraud  which  starts  the  statute 
of  limitations  to  running  need  not  be  an  actual  discovery.'  The 
means  of  knowledge  may  be  in  effect  the  equivalent  of  knowledge 
itself.^®  The  law  does  not  contemplate  such  a  discovery  as  would 
give  positive  knowledge  of  a  fraud,  but  such  a  discovery  as  would 
lead  a  prudent  man  to  inquiry  or  action.  To  hold  that  the  discovery 
must  amount  to  absolute  knowledge  of  the  fact  of  fraud  would  be 
to  render  the  statute  practically  inoperative,  as  such  knowledge  is 
rarely  had  before  the  facts  are  established  by  adjudication.^^  If  it 
appears  that  the  party  has  knowledge  or  information  of  facts  suffi- 
cient to  put  a  prudent  man  upon  inquiry,  and  that  he  wholly  neglects 
to  make  any  inquiry,  or,  having  begun,  fails  to  prosecute  it  in  a 

Pac.  90,  6  L.B.A.(N.S.)  986;  West  v.  16  Eng.  Rul.  Cas.  364  and  note;  In  re 

Fry,  134  la.  675,  112  N.  W.  184,  11  Jennens,  50  L.  J.  Ch.  4,  43  L.  T.  N.  S. 

L.R.A.(N.S.)  1191;  Wright  v.  Davis,  375,  29  W.  B.  70,  16  Eng.  Rul.  Cas. 

28  Neb.  479,  44  N.  W.  490,  26  A.  S.  R.  359  and  note. 

347  and  note.  Note:  26  A.  S.  R.  351. 

Notes:  1  A.  S.  R.  788;  26  A.  S.  R.  7.  Gillett  v.  Wiley,  126  lU.  310,  19 

351;  7  L.R.A.  827;  4  Ann.  Cas.  1199.  N.  E.  287,  9  A.  S.  R.  587. 

6.  Wood  v.  Carpenter,  101  U.  S.  135,  8.  Lataillade  v.  Orena,  91  Cal.  565, 

25  U.  S.   (L.  ed.)   807;  Snodgrass  v.  27  Pac.  924,  25  A.  S.  R.  219  and  note. 

Decatur  Branch  Bank,  25  Ala.  161,  60  9.  Note:  4  Aim.  Cas.  1099. 

Am,  Dec.  505  and  note;  Lataillade  v.  10.  Wood  v.  Carpenter,  101  U.  S. 

Orena,  1)1   Cal.  565,  27  Pac.  924,  25  135,  25  U.  S.  (L.  ed.)  807;  Woodruff 

A.  S.  R.  219  and  note;  Reid  v.  Mat-  v.  Williams,  35  Colo.  28,  85  Pac.  90, 

thews,  102  Ga.  189,  29  S.  E.  173,  66  A.  5  L.R.A.(N.S.)  986. 

S.  R.  164  and  note;  Price  v.  Mutual  11.  Hawley  v.  Page,  77  la.  239,  42 

Reserve  Life  Ins.  Co.,  102  Md.  683,  62  N.  W.  193,  14  A.  S.  R.  275  and  note ; 

AU.  1040,  4  L.R.A.(N.S.)  870;  Willis  Clark  v.  Van  Loon,  108  la.  250,  79  N. 

V.  Howe,  [1893]  2  Ch.  545,  62  L.  J.  Ch.  W.  88,  75  A.  S.  R.  219  and  note. 
690,  69  L.  T.  N.  S.  358,  41  W.  R.  433, 
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reasonable  manner,  the  inference  of  actual  notice  ie  said  to  be  neces- 
sary and  absolute.*®  And  in  this  connection  it  has  been  said  that 
the  word  "discovery"  in  a  limitation  statute  when  used  in  reference 
to  past  transactions  or  omissions  cannot  have  the  same  literal  mean- 
ing as  when  applied  to  the  discovery  of  a  new  continent  or  of  a 
principle  in  physics.  Fraud  in  a  past  and  consummated  transaction 
cannot  be  the  subject  of  direct  ocular  or  auricular  discovery  or  knowl- 
edge. The  discovery,  then,  of  which  the  statute  speaks  is  of  evidence 
or  of  evidential  facts  leading  to  a  belief  in  the  fraud  and  by  which 
its  existence  or  perpetration  may  be  established,  and  not  of  the  fraud 
itself  as  an  existing  entity."  Again,  in  determining  when  the  statute 
of  limitations  begins  to  run,  in  case  of  fraud,  regard  may  be  had 
to  the  condition  and  circumstances  of  the  person  on  whom  the  knowl- 
edge of  the  facts  is  to  operate.**  And  whether  the  plaintiff  has  been 
guilty  of  such  neglect  in  respect  to  discovering  his  cause  of  action 
as  will  not  excuse  his  delay  in  instituting  suit  must  be  determined 
from  the  facts  of  each  case.^' 

219.  Constructive  Notice  of  Fraud  from  Record  of  Writing. — ^While 
the  registry  of  an  instrument  does  not  necessarily  give  notice  of 
fraud  in  connection  with  its  execution,**  yet  it  is  a  general  rule 
that  when  the  means  of  discovery  lie  in  public  records,  required  by 
law  to  be  kept,  which  involve  the  very  transaction  in  hand  and  the 
interests  of  the  parties  to  the  litigation,  the  public  records  themselves 
are  sufficient  constructive  notice  of  the  fraud  to  set  the  statute  in 
motion,  and  one  who  has  the  means  of  thus  discovering  the  fraud 
cannot  plead  ignorance  of  it  in  order  to  evade  the  operation  of  the 
statute.*'  This  general  principle  has  been  held  to  be  true  even  though 
the  plaintiff  is  a  nonresident,*®  and  has  been  applied  in  the  case 
of  a  power  of  attorney  duly  acknowledged  and  recorded  and  convey- 
ances executed  under  the  power  so  conferred,*^  and  where  property 
is  alleged  to  have  been  conveyed  to  or  taken  in  the  name  of  one 

12.  Parker  v.  Kuhn,  21  Neb.  413,  32  Boone  County  v.  Burlington,  etc.,  R. 
N.  W.  74,  69  Am.  Rep.  838;  Plant  v.  Co.,  139  U.  S.  684,  11  S.  Ct  687,  35 
Humphries,  66  W.  Va.  88,  66  S.  E.  U.  S.  (L.  ed.)  319;  Teall  v.  Schro- 
94,  26  L.R.A.(N.S.)  558.  der,  158  U.  S.  172, 15  S.  Ct.  768,  39  U. 

Note:  7  L.R.A.  827.  S.   (L.  ed.)  938;  Clark  v.  Van  Loon, 

13.  Parker  v.  Kuhn,  21  Neb.  413,  32  108  la,  250,  79  N.  W.  88,  76  A.  S.  R. 
N.  W.  74,  59  Am.  Re^.  838.  219  and  note;  Wright  v.  Davis,  28  Neb. 

14.  Ferris  v.  Henderson,  12  Pa.  St.  479,  44  N.  W.  490,  26  A.  S.  R.  347  and 
49,  51  Am.  Dee.  580  and  note.  note;  Garfield  County  v.  Renshaw,  23 

15.  Texas,  etc.,  R.  Co.  v.  Jay,  86  Okla.  56,  99  Pac.  638,  22  L.R.A.(N.S.) 
Tev.  671,  26  S.  W.  599,  25  L.R.A.  52.  207  and  note. 

16.  Godbold  V.  Lambert,  8  Rich.  Eq.  18.  Clark  v.  Van  Loon,  108  la.  250, 
(S,  C.)  155,  70  Am.  Dec.  192.  79  N.  W.  88,  75  A.  S.  B.  219  and  note. 

Note:  22  L.B.A.(N.S.)  213.  Note:  22  L.R.A.(N.S.)  208. 

17.  Norris  v.  Hacr^n,  136  U.  S.  386,  19.  Teall  v.  Schroder,  158  U.  S.  172„ 
10  S.  Ct.  942,  34  U.  S.  (L.  ed.)  424;    15  S.  Ct.  768,  39  U.  S.  (L.  ed.)  938. 
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of  a  family,  in  fraud  of  creditors.*®  So  where  an  insolvent  debtor 
executes  and  records  a  deed  of  land  to  his  wife,  and  it  appears  from 
the  evidence  that  his  creditor  was  fully  aware  of  his  financial  con- 
dition, and  that  the  conveyance  to  his  wife  could  not  be  otherwise 
thcLU  fraudulent,  or  that  by  the  most  superficial  examination  sug- 
gested by  facts  within  his  knowledge  he  might  have  had  full  and 
complete  knowledge  of  the  condition  of  the  title,  the  statute  of  limita- 
tions will  begin  to  run  from  the  date  of  the  recording  of  the  con- 
veyance, and  will  bar  the  creditor's  right  to  relief  after  the  statutory 
period  from  that  date.^  But  it  is  said  that  an  exception  to  the 
rule  that  the  public  records  are  constructive  notice  of  fraud,  so  as 
to  start  running  the  statute  of  limitations  against  an  action  by  the 
person  defrauded,  would  seem  to  be  especially  applicable  where,  be- 
tween the  person  defrauded  and  the  person  guilty  of  fraud,  there 
existed  a  fiduciary  relation.'  And  it  has  been  held  that  in  the  absence 
of  laches  in  obtaining  a  judgment,  a  suit  to  set  aside  a  conveyance 
as  fraudulent,  begun  within  two  years  after  recovery  of  such  judg- 
ment, is  not  barred  by  virtue  of  the  provisions  of  a  statute  declaring 
that  actions  for  relief  on  the  ground  of  fraud  ccm  only  be  brought 
within  two  years  after  the  discovery,  and  this  notwithstanding  the 
fact  that  the  conveysmce  in  question  was  made  more  than  two  years 
prior  to  the  institution  of  such  suit,  plaintiflf's  cause  of  action  not 
accruing  until  recovery  of  a  judgment.* 

220.  Character  of  Concealment. — It  seems  to  be  generally  held  that 
when  the  original  basis  of  the  action  is  not  actual  fraud,  there  must 
be  something  of  an  affirmative  character  designed  to  prevent,  and 
which  does  prevent,  a  discovery  of  the  cause  of  action.*  Mere  silence 
is  not  sufficient,*  although  in  some  jurisdictions  if  the  fraud  itself 
be  secret  in  its  n^iture,  and  such  that  its  existence  cannot  be  readily 
ascertained,  or  if  there  be  fiduciary  relations  between  the  parties, 
there  need  be  no  evidence  of  a  fraudulent  concealment  other  than 

20.  Note:  22  L.R.A.(N.S.)  210.  87;  Bates  v.  Preble,  151  U.  S.  149,  14 

1.  Wright  V.  Davis,  28  Neb.  479,  44  S.  Ct.  277,  38  U.  S.  (L.  ed.)  106;  Van 
N.  W.  490,  26  A.  S.  R.  347  and  note.  Ingin  v.  Duffin,  158  Ala.  318,  48  So. 

2.  Note:  22  L.R.A.(N.S.)  215.  507,   132   A.    S.    R.   29;    Jackson   v. 

3.  Ziska  v.  Ziska,  20  Okla,  634,  95  Combs,  7  Mackey  (D.  C.)  608,  1 
Pac.  254,  23  L.R.A.(N.S.)  1.  L.R.A.  742  and  note;  Fortune  v.  Eng- 

4.  Fortune  v.  English,  226  III.  262,  lish,  226  111.  262,  80  N.  E.  781,  117 
80  N.  E.  781,  117  A.  S.  R.  253  and  A.  S.  R.  253  and  note,.  9  Ann.  Cas. 
note,  9  Ann.  Cas.  77,  12  L.R.A.(N.S.)  77-,  12  L.R.A.(N.S.)  1005;  Miller  v. 
1005;  Smith  v.  Blachley,  193  Pa.  St.  Powers,  119  Ind.  79,  21  N.  E.  455,  4 
173,  47  Atl.  985,  53  L.R.A.  849  and  L.R.A.  483  and  note;  Sankey  r.  Mc- 
note;  Boyd  v.  Beebe,  64  W.  Va.  216,  61  Elevey,  104  Pa.  St.  265,  49  Am.  Rep. 
S.  E.  304,  17  L.R.A.(N.S.)  660  and  575;  Evert  v.  Tower,  51  Wash.  514,  99 
note.  Pac.   58Q,   21   L.R.A.(N.S.)    950   and 

6.  Wood  V.  Carpenter,  101  U.  S.  135,  note;  Boyd  v.  Beebe,  64  W,  Va.  216, 
25  U.  S.  (L.  ed.)  807;  Sims  v.  Eier-  61  S.  E.  304, 17  L.R.A.(N.S.)  660  and 
hardt,  102  U.  S.  300,  26  U.  S.  (L.  ed.)    note. 
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that  implied  from  the  transaction  itself.*  The  mere  failure  of  a 
party  to  disclose  a  fact  is  not  necessarily  a  fraudulent  concealment, 
except  in  those  transactions  which  are  in  their  very  nature  intrinsi- 
cally fiduciary  and  involve  a  condition  of  absolute  good  faith;  but 
it  is  only  silence  which  is  permitted,  as  any  statement,  word  or  act, 
which  tends  to  the  suppression  of  the  truth  renders  the  concealment 
fraudulent^  In  such  cases,  by  adding  to  the  original  fraud  aflSrma- 
tive  efforts  to  divert  or  mislead  or  prevent  discovery,  a  continuing 
character  is  given  to  the  original  act  which  deprives  it  of  the  pro- 
tection of  the  statute  until  discovery.®  So  where  a  right  of  action 
exists  because  of  wrongful  conduct  which  does  not  involve  actual 
fraud,  in  order  to  prevent  the  statute  from  running  by  reason  of  the 
fraud  of  the  party  committing  it,  consisting  in  the  concealment  of 
such  conduct,  there  must  be  something  more  than  a  mere  failure, 
with  fraudulent  intent,  to  disclose  such  conduct,  unless  there  is  on 
the  party  committing  such  wrong  a  duty  to  make  a  disclosure  thereof 
by  reason  of  facts  and  circumstances,  or  the  existence  between  the 
parties  of  a  confidential  relation.*  And  where  a  debtor  disclosed  to 
the  administrator  of  his  creditor  the  fact  of  his  indebtedness,  but 
omitted  to  state  the  amount,  this  was  held  not  to  be  such  fraudulent 
concealment  as  would  toll  the  statute.^*  And  failure  of  a  purchaser 
of  merchandise  to  notify  the  seller  of  a  mistake  in  the  purchaser's 
favor  in  the  draft  for  the  price  is  not  fraud  within  the  meaning 
of  a  statute  providing  that,  in  an  action  for  relief  upon  the  ground 
of  fraud,  the  cause  of  action  shall  not  be  deemed  to  have  accrued  until 
a  discovery  by  the  aggrieved  party  of  the  facts  constituting  the  fraud." 
Similarly  it  has  been  held  that  a  cause  of  action  for  alienation  of 
the  wife's  affections  is  not  fraudulently  concealed  so  as  to  prevent 
the  running  of  the  statute  of  limitations  by  the  agreement  of  parties 
guilty  of  adultery  to  deny  the  facts  which  are  known  only  to  them- 
selves and  the  husband,  as  a  cause  of  action  cannot  be  said  to  be 
concealed  from  one  who  has  a  personal  knowledge  of  the  facts  that 
create  it,  although  he  may  have  no  other  means  of  establishing  his 
case  than  by  his  own  testimony.^*  Again,  the  sending  of  libelous 
matter  by  mail  to  another  state  where  the  letter  is  opened  and  read 
is  not  a  fraudulent  concealment  of  the  contents  of  the  letter  or  its 

6.  Bates  v.  Preble,  151  U.  S.  149, 14  9.  American  Nat.  Bank  v.  Fidelity, 
S.  Ct.  277,  38  U.  S.  (L.  ed.)  106;  etc.,  Co.,  131  Ga.  864,  63  S.  E.  622,  21 
American  Nat.  Bank  v.  Fidelity,  etc.,  L.R.A.(N-S.)  962  and  note. 

Co.,  131  Ga.  854,  63  S.   E.  622,  21  10.  Sankey  v.  McElevey,  104  Pa.  St. 

L.R.A.(N.S.)  962  and  note.  265,  49  Am.  Rep.  575. 

7.  Jackson  v.  Combs,  7  Mackey  (D.  11.  Evert  v.  Tower,  51  Wash.  514, 99 
C.)  608, 1  L.R.A.  742  and  note.  Pac.   580,   21    L.R.A.(NS.)    950  and 

8.  Smith   V.   Blachley,  198  Pa.   St.  note. 

173,  47  Atl.  985,  53  L.R.A.  849  and       12.  Sanborn  v.  Gale,  162  Mass.  412, 
note.  38  N.  E.  710,  26  L.R.A.  864  and  note. 
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publication,  or  of  the  cause  of  action  for  the  libel  so  as  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations.^*  Where, 
however,  the  basis  of  an  action  is  actual  fraud,  the  mere  silence  of 
the  party  committing  it  is  generally  treated  as  a  continuation  of 
the  original  fraud,  and  as  constituting  a  fraudulent  concealment, 
and  the  statute  of  limitations  does  not  begin  to  run  against  such 
right  of  action  until  such  fraud  is  discovered  or  could  have  been 
discovered  by  the  exercise  of  ordinary  care  and  diligence.**  In 
suits  in  equity  seeking  relief  on  the  ground  of  fraud,  if  ignorance 
of  the  fraud  has  been  produced  by  affirmative  acts  of  the  guilty  party 
in  concealing  facts  from  the  complainant,  the  statute  of  limitations 
will  not  bar  relief  if  the  suit  was  brought  within  the  proper  time 
after  the  discovery  of  the  fraud.  If  the  fraud  is  concealed,  or  is  of 
such  a  character  as  to  conceal  itself,  so  that  the  party  injured  remains 
in  ignorance  without  any  fault  or  want  of  diligence  on  his  part, 
the  statute  does  not  begin  to  run,  though  there  are  no  special  cir- 
cumstances or  efforts  on  the  part  of  the  persons  committing  the  fraud 
to  conceal  it  from  the  diligence  of  the  other  party.**  And  generally 
acts  constituting  fraudulent  concealment  may  precede  or  be  concur- 
rent with  or  subsequent  to  the  accruing  of  the  cause  of  action.  It 
is  important  only  that  they  are  of  a  character,  and  designed  to  operate 
after  the  cause  of  action  shall  arise,  to  prevent  its  discovery,  i* 

221.  Application  of  Principle  that  Statute  Runs  from  Discovery  of 
Fraud. — The  principle  that  the  period  commences  to  run  from  the 
time  of  the  discovery  of  the  fraud  or  from  the  time  when  with  reason- 
able diligence  it  should  have  been  discovered,  as  in  force  in  courts  of 
equity  and  in  courts  of  law  adopting  the  equitable  doctrine  or  acting 
under  express  statutory  provision,  has  been  applied  in  actions  by  clients 
against  attorneys  for  the  misappropriation  of  moneys  collected ;  *'  for 
mistake  and  false  representations  contained  in  an  abstract  of  title ;  *^ 

IS.  McCarlie  v.  Atkinson,  77  Miss.  See  Ott  ▼.  Hood,  152  Wis.  97,  139 
504,  27  So.  641,  78  A.  S.  R.  540  and  N.  W.  762,  Ann.  Gas.  1914C  636,  44 
note.  L.R.A.(N.S.)  524,  holding  that  if  an 

14.  American  Nat.  Bank  v.  Fidelity,  attorney  misrepresent  to  his  client  re- 
etc,  Co.,  131  Ga.  854,  63  S.  E.  622,  21  specting  whether  he  has  collected 
L.R.A.(N.S.)  962  and  note.  money  for  the  latter,   whereby  such 

15.  Dorsey  Mach.  Co.  v.  McCaffrey,  client,  in  reasonable  reliance  thereon, 
139  I;nd-  545,  38  N.  E.  208,  47  A.  S.  R.  fails  seasonably  to  invoke  the  law  for 
290  and  note.  See  also  Pearsall  v.  recovery  thereof,  thus  permitting  the 
Smith,  149  U.  S.  231, 13  S.  Ct.  833,  37  right  thereto  to  be  extinguished  by  the 
U.  S.  (L.  ed.)  713.  statute  of  limitations,  a  cause  of  action 

16.  AVhitcsell  v.  Strickler,  167  Ind.  accrues  in  favor  of  the  client  against 
602,  78  N.  E.  845, 119  A.  S.  R.  524.        his  attorney  for  damages  for  such  in- 

17.  Wilder  v.  Secor,  72  la.  161,  33  jury.  See  supra,  par.  132  et  seq.,  as  to 
N.  W.  448,  2  A.  S.  R.  236  and  note;  attorneys  at  law. 

Douglas  V.  Corry,  46  Ohio  St.  349,  21       18.  Hillock  v.  Idaho  Title,  etc.,  Co., 

N.  B.  440, 15  A.  S.  R.  604  and  note.       22  Idaho  440,  126  Pac.  612,  42  L.R.A. 

Note:  15  Ann.  Cas.  1209.  (N.S.)  178.    See  Abstract  op  Title, 
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that  implied  from  the  transaction  itself.*  The  mere  failure  of  a 
party  to  disclose  a  fact  is  not  necessarily  a  fraudulent  concealment, 
except  in  those  transactions  which  are  in  their  very  nature  intrinsi- 
cally fiduciary  and  involve  a  condition  of  absolute  good  faith;  but 
it  is  only  silence  which  is  permitted,  as  any  statement,  word  or  act, 
which  tends  to  the  suppression  of  the  truth  renders  the  concealment 
fraudulent.'  In  such  cases,  by  adding  to  the  original  fraud  affirma- 
tive efforts  to  divert  or  mislead  or  prevent  discovery,  a  continuing 
character-  is  given  to  the  original  act  which  deprives  it  of  the  pro- 
tection of  the  statute  until  discovery.®  So  where  a  right  of  action 
exists  because  of  wrongful  conduct  which  does  not  involve  actual 
fraud,  in  order  to  prevent  the  statute  from  running  by  reason  of  the 
fraud  of  the  party  committing  it,  consisting  in  the  concealment  of 
such  conduct,  there  must  be  something  more  than  a  mere  failure, 
with  fraudulent  intent,  to  disclose  such  conduct,  unless  there  is  on 
the  party  committing  such  wrong  a  duty  to  make  a  disclosure  thereof 
by  reason  of  facts  and  circumstances,  or  the  existence  between  the 
parties  of  a  confidential  relation.*  And  where  a  debtor  disclosed  to 
the  administrator  of  his  creditor  the  fact  of  his  indebtedness,  but 
omitted  to  state  the  amount,  this  was  held  not  to  be  such  fraudulent 
concealment  as  would  toll  the  statute.**  And  failure  of  a  purchaser 
of  merchandise  to  notify  the  seller  of  a  mistake  in  the  purchaser's 
favor  in  the  draft  for  the  price  is  not  fraud  within  the  meaning 
of  a  statute  providing  that,  in  an  action  for  relief  upon  the  ground 
of  fraud,  the  cause  of  action  shall  not  be  deemed  to  have  accrued  until 
a  discovery  by  the  aggrieved  party  of  the  facts  constituting  the  fraud.** 
Similarly  it  has  been  held  that  a  cause  of  action  for  alienation  of 
the  wife's  affections  is  not  fraudulently  concealed  so  as  to  prevent 
the  running  of  the  statute  of  limitations  by  the  agreement  of  parties 
guilty  of  adultery  to  deny  the  facts  which  are  known  only  to  them- 
selves and  the  husband,  as  a  cause  of  action  cannot  be  said  to  be 
concealed  from  one  who  has  a  personal  knowledge  of  the  facts  that 
create  it,  although  he  may  have  no  other  means  of  establishing  his 
case  than  by  his  own  testimony.**  Again,  the  sending  of  libelous 
matter  by  mail  to  another  state  where  the  letter  is  opened  and  read 
is  not  a  fraudulent  concealment  of  the  contents  of  the  letter  or  its 

6.  Bates  v.  Preble,  151  U.  S.  149, 14  9.  American  Nat.  Bank  v.  Fidelity, 
S.  Ct.  277,  38  U.  S.  (L.  ed.)  106;  etc.,  Co.,  131  Ga.  864,  63  S.  E.  622,  21 
American  Nat.  Bank  v.  Fidelity,  etc.,  L.R.A.(N.S.)  962  and  note. 

Co.,  131  Ga.  854,  63  S.   E.  622,  21  10.  Sankey  v.  McElevey,  104  Pa.  St. 

L.R.A.(N.S.)  962  and  note.  265,  49  Am.  Rep.  575. 

7.  Jackson  v.  Combs,  7  Mackey  (D.  11.  Evert  v.  Tower,  51  Wash.  514, 99 
C.)  608, 1  L.R.A.  742  and  note.  Pac.   580,   21   L.R.A.(NS.)    950   and 

8.  Smith   V.   Blachley,  198  Pa.   St.  note. 

173,  47  Atl.  985,  53  L.R.A.  849  and       12.  Sanborn  v.  Gale,  162  Mass.  412, 
note.  38  N.  E.  710,  26  L.R.A.  864  and  note. 
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publication,  or  of  the  cause  of  action  for  the  libel  so  as  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations.**  Where, 
however,  the  basis  of  an  action  is  actual  fraud,  the  mere  silence  of 
the  party  committing  it  is  generally  treated  as  a  continuation  of 
the  original  fraud,  and  as  constituting  a  fraudulent  concealment, 
and  the  statute  of  limitations  does  not  begin  to  run  against  such 
right  of  action  until  such  fraud  is  discovered  or  could  have  been 
discovered  by  the  exercise  of  ordinary  care  and  diligence.**  In 
suits  in  equity  seeking  relief  on  the  ground  of  fraud,  if  ignorance 
of  the  fraud  has  been  produced  by  aflfirmative  acts  of  the  guilty  party 
in  concealing  facts  from  the  complainant,  the  statute  of  limitations 
will  not  bar  relief  if  the  suit  was  brought  within  the  proper  time 
after  the  discovery  of  the  fraud.  If  the  fraud  is  concealed,  or  is  of 
such  a  character  as  to  conceal  itself,  so  that  the  party  injured  remains 
in  ignorance  without  any  fault  or  want  of  diligence  on  his  part, 
the  statute  does  not  begin  to  run,  though  there  are  no  special  cir- 
cumstances or  efforts  on  the  part  of  the  persons  committing  the  fraud 
to  conceal  it  from  the  diligence  of  the  other  party.**  And  generally 
acts  constituting  fraudulent  concealment  may  precede  or  be  concur- 
rent with  or  subsequent  to  the  accruing  of  the  cause  of  action.  It 
is  important  only  that  they  are  of  a  cliaracter,  and  designed  to  operate 
after  the  cause  gf  action  shall  arise,  to  prevent  its  discovery.^* 

221.  Application  of  Principle  that  Statute  Runs  from  Discovery  of 
Fraud. — The  principle  that  the  period  commences  to  run  from  the 
time  of  the  discovery  of  the  fraud  or  from  the  time  when  with  reason- 
able diligence  it  should  have  been  discovered,  as  in  force  in  courts  of 
equity  and  in  courts  of  law  adopting  the  equitable  doctrine  or  acting 
under  express  statutory  provision,  has  been  applied  in  actions  by  clients 
against  attorneys  for  the  misappropriation  of  moneys  collected ;  *'  for 
mistake  and  f aJse  representations  contained  in  an  abstract  of  title ;  *^ 

13.  McCarlie  v.  Atkinson,  77  Miss.  See  Ott  v.  Hood,  162  Wis.  97,  139 
594,  27  So.  641,  78  A.  S.  R.  540  and  N.  W.  762,  Ann.  Cas.  1914C  636,  44 
note.  L.R.A.(N.S.)  524,  holding  that  if  an 

14.  American  Nat.  Bank  v.  Fidrlity,  attorney  misrepresent  to  his  client  re- 
etc,  Co.,  131  Ga.  854,  63  S.  E.  622,  21  speciing  whether  he  has  collected 
L.R.A.(N.S.)  962  and  note.  money  for  the  latter,   whereby  such 

15.  Dorsey  Mach.  Co.  v.  McCaffrey,  client,  in  reasonable  reliance  thereon, 
139  I;nd.  545,  38  N.  E.  208,  47  A.  S.  R.  fails  seasonably  to  invoke  the  law  for 
290  and  note.  See  also  Pearsall  v.  recovery  thereof,  thus  permitting  the 
Smith,  149  U.  S.  231, 13  S.  Ct.  833,  37  right  thereto  to  be  extinguished  by  the 
U.  S,  (L.  ed.)  713.  statute  of  limitations,  a  cause  of  action 

16.  Whitcsell  v.  Strickler,  167  Ind.  accrues  in  favor  of  the  client  against 
602,  78  N.  E.  845, 119  A.  S.  R.  524.  his  attorney  for  damages  for  such  in- 

17.  Wilder  v.  Secor,  72  la.  161,  33  jury.  See  supra,  par.  132  et  seq.,  as  to 
N.  W.  448,  2  A.  S.  R.  236  and  note;  attorneys  at  law. 

Douglas  V.  Corry,  46  Ohio  St.  349,  21       18.  Hillock  v.  Idaho  Title,  etc.,  Co., 

N.  E.  440, 15  A.  S.  R.  004  and  note.       22  Idaho  440,  126  Pac.  612,  42  L.R.A. 

Note:  15  Ann.  Cas.  1209.  (N.S.)  178.     See  Abstract  op  Title, 
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by  a  patient  against  a  physician  for  malpractice ;  ^*  by  a  widow, 
not  suing  for  her  dower  as  such,  but  for  property  of  which  she 
has  been  defrauded,^®  or  to  rescind  for  fraud  an  election  to  take 
under  the  law  instead  of  under  her  husband's  will ;  *  by  a  shipper  to 
recover  for  unjust  discrimination  by  a  common  carrier;  ^  by  a  mort- 
gagee for  the  fraudulent  concealment  and  removal  of  the  property ;  * 
in  actions  of  trespass  to  recover  for  the  unlawful  underground  mining 
of  ore  belonging  to  another;"*  against  the  liability  of  promoters  of  a 
corporation  to  account  to  the  corporation  for  illegal  acts  or  proiits;  ^ 
for  fraudulent  acts  by  officers  and  pai't  of  the  stx)ckholders  of  a  corpo- 
ration; •  in  cases  of  fraudulent  conveyance; '  for  the  fraudulent  inclu- 
sion in  a  deed  of  land  not  intended  to  be  conveyed ;  ®  for  fraud  in 
obtaining  a  decree  in  violation  of  an  agreement  to  dismiss  proceed- 
ings ;  •  for  misleading  a  judgment  debtor  so  as  to  prevent  redemption 
from  an  execution  sale ;  *®  in  the  case  of  a  bill  to  obtain  a  settle- 
ment from  the  defendant  of  his  fiwjcounts  as  guardian  of  the  com- 
plainants and  relief  from  an  acknowledgment  of  a  settlement  of 

vol.  1,  p.  99,  as  to  limitation  of  actions  A.  S.  R.  1017,  68  L.R.A.  945,  holding 

for  negligence  in  making  abstracts.  that  except  in  an  action  for  relief  on 

19.  Groendal  v.  Westrate,  171  Mich,  the  ground  of  fraud  in  a  case  cogniza- 
92,  137  N.  W.  87,  Ann.  Cas.  1914B  ble.  solely  in  a  court  of  equity,  the 
906  and  note.  See  also  Phtsioians  running  of  the  statute  of  limitations  is 
AND  Surgeons.  not  postponed  until  the  discovery  by 

20.  Jones  v.  Van  Doren,  130  U.  S.  the  aggrieved  party  of  the  fraud,  and 
684,  9  S.  Ct.  685,  32  U.  S.  (L.  ed.)  a  cause  of  action  by  a  corporation 
1077.  against  its  promoters  to  recover  unlaw- 

1.  Whitesell  v.  Strickler,  167  Ind.  ful  profits  obtained  by  them  is  not 
602,  78  N.  E.  845, 119  A.  S.  R.  524.  solely  cognizable  in  a  court  of  equity, 

2.  Carrier  v.  Chicago,  etc.,  R.  Co.,  79  there  being  an  adequate  remedy  at 
la.  80,  44  N.  W.  203,  6  L.R.A.  799  and  law.  See  also  Corporations,  vol.  7, 
note;  Cook  v.  Chicago,  etc.,  R.  Co.,  81  p.  79,  as  to  statutes  of  limitations  ia 
la.  551,  46  N.  W.  1080,  25  A.  S.  R.  action  against  promoter. 

512,  9  L.R.A.  764.    See  Carriers,  vol.  6.  Dorsey  Maeh.  Co.  v.  McCaffrey, 

4,  p.  565  et  seq.,  as  to  discrimination  139  Ind.  545,  38  N.  E.  208,  47  A.  S.  R. 
in  rates  generally.  290  and  note. 

3.  Reid  v.  Matthews,  102  Ga.  189,  29  7.  Marshall   v.    Buchanan,   35   CaL 

5.  E.  173,  66  A.  S.  R.  164  and  note.  264,  95  Am.  Dec.  95 ;  Amaker  v.  New, 
See  also  Mortgages.  33  S.  C.  28, 11  S,  E.  386,  8  L.R.A.  687 

4.  Lightner  Min.  Co.  v.  Lane,  161  and  note;  Chicago,  etc.,  R.  Co.  v.  Tit- 
Cal.  689,  120  Pac.  771,  Ann.  Cas.  terington,  84  Tex.  218, 19  S.  W.  472,  31 
1913C  1()C3;  Lewey  v.  H.  C.  Fricke  A.  S.  R.  39  and  note.  See  Traudu- 
Coke  Co.,  166  Pa.  St.  536,  31  Atl.  2G1,  lent  CoNVErAxcES,  vol.  12,  p.  652,  as 
45  A.  S.  R.  G84  and  note,  28  L.R.A.  to  running  of  statute  in  cases  of 
:283.    See  also  ^TiXES,  as  to  actions  for  fraudulent  convej^ances. 

cxtractincc  ore  belonging  to  another.  8.  Davis  v.  Monroe,  187  Pa,  St.  212, 

5.  Old  Dominion  Copper  ]\lin.,  etc.,  41  Atl.  44,  67  A.  S.  R.  581  and  note, 
Co.  V.  Bio:(>Iow,  203  Mass.  159,  89  N.  9.  Jacobs  v.  Snvder,  76  la.  522,  41 
E.  193,  40  L.R.A.(N.S.)  31  i.  Com-  N.  W.  207,  14  A-^S.  R.  235  and  note, 
pare  Piets(»h  v.  Milbrath,  123  Wis.  647,  10.  Graffam  v.  Burgess,  117  U.  S. 
101  N.  W.  388,  102  N.  W.  342,  107   180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.)  839. 

864 


17  R.  C.  L.  LIMITATION  OF  ACTIONS  |  222 

such  accounts  made  by  them  and  a  decree  entered  thereon ;  ^*  for 
defrauding  a  woman  out  of  many  years  of  service  and  causing  her 
to  live  for  that  time  in  a  false  conjugal  position;  ^*  and  in  an  action 
for  money  had  and  received  against  one  who  fraudulently  procures 
the  surrender  of  his  own  past  due  note  without  payment."  As  to 
personal  property  in  the  hands  of  a  thief  who  has  removed  it  from 
the  vicinity  of  the  owner,  or  secreted  it  from  him,  it  has  been  held 
that  the  statute  does  not  begin  to  run  until  he  returns  the  property 
to  that  vicinity,  or  openly  and  notoriously  holds  it,  so  that  the  owner 
may  have  a  reasonable  opportunity  of  knowing  its  whereabouts  and 
of  asserting  his  title.  But  when  he  does  this,  the  statute  begins  to 
run,  although  the  proof  may  show  it  to  have  been  stolen  property; 
not  on  the  theory  that  the  thief  is  to  be  protected,  but  because  of 
the  laches  of  the  owner  in  not  asserting  his  title  for  so  long  a  period 
as  the  statute  gives  him.^*  And  where  one  takes  up  an  estray,  and 
in  bad  faith  keeps  and  claims  the  animal  as  his  own  without  adver- 
tising as  required  by  law,  it  has  been  held  that  the  statute  does  not 
run  against  the  owner  until  he  discovers  the  fraud.**  But  an  agree- 
ment to  keep  a  partnership  secret,  and  its  mere  concealment  from  the 
plaintiff,  who  sold  goods  to  one  of  the  firm  individually,  which  goods 
went  to  the  uses  of  the  concern,  does  not  amount  to  such  a  fraud 
as  will  avoid  the  statute  of  limitations  against  the  plaintiff,  who  did  not 
discover  the  partnership  until  after  the  bar  of  the  statute  had  oper- 
ated against  him.**  And  a  cause  of  action  does  not  accrue,  nor  a 
statute  of  limitations  commence  to  run  against  the  right  to  set  aside 
assignment  for  fraud  at  the  time  of  the  discovery  of  the  fraud,  if 
the  ri^ht  to  maintain  the  action  is  not  perfect,  nor  until  it  becomes 
perfect.*' 

222.  Agent's  Knowledge  and  Concealment. — ^Although  it  has  been 
held  that  the  fraudulent  concealment  of  a  cause  of  action,  to  take 
it  out  of  the  operation  of  the  statute,  must  be  that  of  the  party 
sought  to  be  charged  and  that  a  principal  who  has  no  knowledge  of 
the  fraud  of  his  agent  is  not  guilty  of  fraudulent  concealment  so  as 
to  prevent  the  running  of  the  statute  of  limitations,  upon  the  theory 
that  though  the  principal  is  liable  for  his  agent's  unauthorized  acts 
within  the  limits  and  execution  of  the  agency,  he  is  not  liable  beyond 
that,*®  yet  in  other  cases  it  is  decided  that  principals  are  bound  by 

11.  Willis  v.  Rice,  157  Ala.  252,  48  123  S.  W.  766,  135  A.  S.  B.  206  and 
So.  397,  131  A.  S.  R.  55.  note. 

12.  Morrill  v.  Palmer,  68  Vt  1,  33  16.  Soule  v.  Atkinson,  18  Cal.  225, 
Atl.  829,  33  L.R.A.  411.  79  Am.  Dec.  174. 

13.  Penobscot  R.  Co.  v.  Mayo,  67  Me.  17.  Gates  v.  Andrews,  37  N.  Y.  657, 
470,  24  Am.  Rep.  45.  97  Am.  Dec.  764  and  note. 

14.  Shelby  v.  Shaner,  28  Okla.  605,  18.  Wood  v.  Williams,  142  111.  269, 
115  Pac.  785,  34  L.R.A.(N.S.)'  621.  31  N.  E.  681,  34  A.  S.  R.  79  and  note. 

15.  Conditt  v.  Holden,  92  Ark.  618,  See  EQurrr,  vol  10,  p.   325,  as  to 
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the  knowledge  of  their  agent,  in  his  mind  at  the  time  of  his  acting 
for  them.^*  In  such  cases  it  has  been  said  that  the  fraud  of  the 
agents  will  be  imputed  to  the  principal  for  the  purpose  of  preventing 
the  running  of  the  statute  of  limitations  whether  the  principal  was 
aware  of  it  or  not.  It  is  an  injustice  to  allow  such  fraud  to  become 
successful  by  reason  of  lapse  of  time  and  concealment,  and  it  is 
precisely  the  same  in  effect  and  extent  whether  the  fraud  is  that 
of  the  principal  or  his  agent.  The  principal,  having  received  the 
benefit  of  his  agent's  fraud,  has  not  equity  in  his  favor.*®  So  it 
has  been  held  that  if  a  husband,  in  converting  property,  acts  as  the 
agent  of  his  wife  and  with  her  knowledge  and  approval,  and,  in  an 
attempt  to  recover  the  value  of  the  articles  converted,  their  owner 
is  met  with  the  assertion  that  the  husband  was  entitled  to  such  articles, 
and  in  making  such  claim  he  acted  as  agent  of  his  wife,  and  she  must 
have  known  of  this  fact,  his  acts  must  be  regarded  as  her  acts^  and 
she  must  be  adjudged  guilty  of  fraudulently  concealing  her  liability. 
In  such  a  case  it  has  been  decided  that  the  statute  does  not  begin 
to  run  in  her  favor  until  the  person  injured  has  received  knowledge 
of  hei  liability.*  On  the  other  handj  upon  the  theory  that  prin- 
cipals are  bound  by  the  knowledge  of  their  agents,  it  has  been  held 
that  a  woman  who  employs  her  brother  to  recover  property  of  which 
she  has  been  deprived  by  fraud  is  affected  with  his  knowledge  of  her 
cause  of  action  so  that  the  statute  of  limitations  begins  to  run  against 
her  from  the  date  he  acquires  the  knowledge,  even  though  there  was 
a  fraudulent  concealment  of  the  cause  of  action.' 

223.  Effect  on  Surety  of  Principal's  Concealment. — ^A  surety's  lia- 
bility is  measured  by  that  of  his  principal  and  where,  owing  to  the 
concealed  fraud  of  the  latter,  the  statute  has  not  commenced  to 
run,  the  surety  will  not  be  permitted  to  invoke  the  protection  of 
the  statute  on  the  ground  that  he  was  innocent  of  the  fraud*  There- 
fore, where,  because  of  fraud  of  a  principal  in  the  concealing  and 
misappropriation  of  money,  the  statute  does  not  run  against  him,  it 
does  not  run  against  the  sureties  on  his  bond.*     The  reason  in 

fraud  of  agents  .or  third  persons  gen-       3.  Eising  y.  Andrews,  66  Conn.  58, 

crally.  33  Atl.  585,  50  A.  S.  R.  76  and  note ; 

19.  Lightner  Min.  Co.  v.  Lane,  161  Lieberman  v.  Wilmington  First  Nat. 
Cal.  689,  120  Pac.  771,  Ann.  Cas.  Bank,  2  Penn.  (Del.)  416,  45  Atl.  901, 
1913C  1093 ;  Boro  v.  Hidell,  122  Tenn.  82  A.  S.  R.  414  and  note,  48  L.R.A. 
80,  120  S.  W.  961,  135  A.  S.  R.  857.  514  j  McMullen  v.  Winfield  Bldg.,  etc., 

20.  Lightner  Min.  Co.  v.  Lane,  161  Assoc.,  64  Kan.  298,  67  Pac  892,  91 
Cal.    689,   120    Pac.   771,   Ann.    Cas.  A.  S.  R.  236,  56  L.R.A.  924  and  note. 
1913C  1093.  4.  Eising  v.  Andrews,  66  Conn.  58, 

1.  Leslie  y.  Jaquith,  201  Mass.  242,  33  Atl.  585,  50  A.  S.  R.  75  and  note; 
87  N.  E.  480,  131  A.  S.  R.  395  and  McMullen  v.  Winfield  Bldg.,  etc., 
note.  Assoc,  64  Kan.  298,  67  Pac.  892,  91 

2.  Boro  V.  Hidell,  122  Tenn.  80,  120  A.  S.  R.  236  and  note,  56  L.R.A.  924. 
S.  W.  961,  135  A.  S.  R.  857  and  note. 

866 


17  R.  C.  L.  LIMITATION  OF  ACTIONS  |§  224,  225 

^uch  cases  seems  to  be  that  the  sureties  guarantee  the  good  conduct 
and  faithfulness  6t  the  principal  in  the  discharge  of  the  duties  of 
his  office,  and  that  in  equity  and  good  conscience  they  should  not 
be  exempt  from  liability  for  his  misconduct  and  peculations,  when 
by  fraudulent  concealment  he  has-  prevented  discovery  until  the 
time  limited  by  the  statute  to  bring  action  has  expired.  Any  other 
construction  would  make  the  very  frauds  against  which  the  sureties 
covenanted  the  means  of  relief  from  liability.  The  bond  in  such 
case,  instead  of  securing  the  faithfulness  of  the  officer,  would  tend  to 
promote  on  his  part  skilfully  and  fraudulently  concealed  peculations, 
and  would  be  an  inducement  to  fraud.* 

224.  Concealment  by  Vendor. — ^It  is  said  to  be  clear  and  well  set- 
tled that  the  statute  of  limitations  protects  a  fraudulent  vendee  and 
that  the  concealment  of  a  cause  of  action  by  the  vendor  will  not 
prevent  the  running  of  the  statute  in  favor  of  such  a  vendee.*  And 
as  against  an  innocent  purchaser  of  stolen  property  it  has  been  held 
that  the  statute  commences  at  the  time  he  takes  possession  by  virtue 
of  the  sale.  But,  unlass  the  statute  began  to  run  while  the  prop- 
erty was  in  the  hands  of  the  thief,  the  grantee  cannot  tack  to  his 
unexpired  period  the  time  it  w^as  in  the  thief's  possession.  And 
if  the  buyer  be  not  an  innocent  purchaser,  if  he  knew  it  to  be  stolen 
property,  he  was  but  the  receiver  of  stolen  property,  and  the  statute 
would  not  begin  to  run  as  to  him  until  he  should  have  done  with 
it  what  a  thief  is  required  to  do  in  order  to  bring  it  within  the  opera- 
tion of  the  statute.^ 

Infofftcjf 

225.  In  General. — The  exemptions  from  the  operation  of  statutes 
of  limitation  usually  accorded  to  infants  do  not  rest  upon  any  gen- 
eral doctrine  of  the  law  that  they  cannot  be  subjected  to  their  action, 
but,  as  a  general  rule,  upon  express  language  in  those  statutes  giving 
them  time  after  majority,  or  after  cessation  of  coverture,  to  assert 
their  rights.*  So  a  statute  of  nonclaim  prescribing  the  time  within 
which  claims  against  decedents'  estates  shall  be  filed  has  been  held 
applicable  to  infants,  unless  they  are  expressly  excepted  from  its 
operation,  as  a  court  will  not  defeat  the  legislative  purpose  by  reading 
an  exception  into  the  statute.    And  the  infancy  of  a  claimant  against 

5.  Lieberman  v.  Wilmington  First  7.  Shelby  v.  Shaner,  28  Okla.  605, 
Nat.  Bank,  2  Penn.  (Del.)  416,  45  Atl.  115  Pac  785,  34  L.E.A.(N.S.)  621  and 
901,   82  A.   S.  E.  414  and  note,  48   note. 

L.R.A.  514.  8.  Vance  v.  Vance,  108  U.  S.  514,  2 

6.  Boro  V.  Hidell,  122  Tenn.  80, 120  8.  Ct.  854,  27  U.  S.   (L.  ed.)  808. 
S.  W.  961, 135  A.  S.  R.  857.    See  also  Note:  13  Am.  Dec.  369. 
VENDOik  AND  Purchaser. 
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a  decedent's  estate  ia  not  a  "peculiar  circumstance  entitling  him  to 
equitable  relief,"  within  the  meaning  of  such  an  exception  to  the 
bar  of  the  statute.*  Ordinarily,  under  the  statutes  generally  in 
force,  if  infancy  exists  when  the  cause  of  action  first  accrues,  the 
action  is  generally  extended  for  a  certain  period  after  the  infant 
becomes  of  age.*®  And  if  a  right  of  action  accrues  to  a  female  infant, 
and  she  afterwards  marries,  the  coverture  does  not  create  an  addi- 
tional disability,  but,  notwithstanding  the  coverture,  an  action  must 
be  brought  within  the  specified  period  after  she  becomes  of  age,  or 
the  claim  will  be  barred.^*  But  although  it  is  generally  held  that 
infancy  does  not  have  the  efifect  of  suspending  a  limitation  statute 
unless  expressly  excepted  from  its  operation,  yet,  in  at  least  one 
jurisdiction,  the  maxim  that  the  law  does  not  seek  to  compel  a  man 
to  do  that  which  he  cannot  possibly  perform  has  been  made  the  basis 
for  the  principle  that  physical  and  mental  inability  to  comply  with 
a  statutory  provision  excuses  the  noncompliance.  Proceeding  upon 
this  theory  it  has  been  decided  that,  although  infancy  in  and  of 
itself  does  not  suspend  the  time  prescribed  by  statute  for  the  filing 
of  a  claim  against  a  municipality  for  damages  resulting  from  the 
happening  of  an  accident,  where  the  filing  of  such  claim  is  a  con- 
dition precedent  to  the  ric^ht  to  maintain  an  action,^*  yet  immature 
infancy,  which  includes  the  age  of  five  years,- is,  as  a  matter  of  law, 
a  condition  of  physical  and  mental  inability  excusing  compliance 
with  a  requirement  that  a  verified  statement  of  claim  for  personal 
injuries  be  filed  within  a  designated  time  and  that  a  child  of  that 
age  should  not  be  prejudiced  by  the  failure  of  its  father  or  mother 
to  file  the  same,  it  being  declared  that  inability  is  attributable  to  a 
first  period  of  infancy  while  ability  is  attributable  to  a  final  period, 
as  a  matter  of  law,  and  through  a  period  lying  between  those  two 
the  qnej^tion  of  ability  is  a  question  of  fact  to  be  submitted  to  and 

9.  Bovle  V.  Boyle,  126  la.  167,  101  Draper  v.  Clayton,  87  Neb.  443,  127 
N.  W.  748,  3  Ann.  Cas.  575  and  note.       N.    W.    369,    29    L.R.A.(N.S.)    153; 

10.  Snare,  etc.,  Co.  v.  Friedman,  169  Sc:iIlon  v.  Manhattan  R.  Co.,  185  N.  Y. 
Fed.  1,  94  C.  C.  A.  369,  40  L.R.A.  359,  78  N.  E.  284,  7  Ann.  Cas.  168; 
(N.S.)  367;  Hindman  v.  O'Connor,  54  Lanning  v.  Brown,  84  Ohio  St.  385,  95 
Ark.  627,  16  S.  W.  1052,  13  L.R.A.  N.  E.  921,  Ann.  Cas.  1912C  772;  Hill 
490;  Falls  v.  Wright,  55  Ark.  562,  18  v.  Sanders,  4  Rich.  L.  (S.  C.)  521,  55 
S.  W.  1044,  29  A.  S.  R.  74;  Wallace  v.  Am.  Dec.  696  and  note. 

Swcpston,  74  Ark.  520,  86  S.  W.  398,  Note:  33  U.  S.  (L.  ed.)  172. 

109  A.  S.  R.  94  and  note;  Putnal  v.  11.  Stanley  v.  Schwalby,  162  U.  B. 

Walker,  61  Fla.  720,  55  So.  844,  36  255,  16  S.  Ct.  754,  40  U.  S.  (L.  ed.) 

L.R.A.(N.S.)  33;  Mason  v.  Odum,  210  960. 

111.  471,  71  N.  E.  386,  102  A.  S.  R.  Note:  33  U.  S.  (L.  ed.)  173. 

180;  Cooper  v.  Sunderland,  3  la.  114,  12.  Winter  v.  Niagara  Falls,  190  N. 

CG  Am.  Dec.  52;  Thompson  v.  Burge,  Y.  198,  82  N.  E.  1301, 123  A.  S.  R.  540, 

60  Kan.  549,  57  Pac  110,  72  A.  S.  R.  13  Ann.  Cas.  486  and  note;  Murphy  v. 

SCO  and  note;  Low  v.  Raiiisey,  l:^5  Kv.  Ft.  Edward,  213  X.  Y.  397,  107  N.  E. 

333,  122  S.  AV.  1G7,  135  A.  S.  R.  139;  716,  Ann.  Cas.  1916C  1040  and  note. 
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determined  by  the  jury.**  Again,  where  a  decree  against  an  infant 
and  deeds  thereunder  have  been  obtained  through  fraud,  and  the 
infant  is  not  guilty  of  laches,  the  statute  of  limitations  will  not  begin 
to  run  against  him  until  the  discovery  of  the  fraud ;  and  the  burden 
of  showing  such  knowledge  as  will  set  the  statute  in  operation  rests 
on  the  other  party.**  But  it  has  been  held  that  the  infancy  of  some 
of, the  complainants  will  not  prevent  the  running  of  the  statute 
if  there  be  any  who  are  not  under  disability.** 

226.  Right  of  Action  in  Personal  Representative. — ^There  is  some 
diversity  of  opinion  on  the  question  as  to  how  far  the  rights  of  an 
infant  are  affected  when  his  property  is  in  the  hands  of  a  trustee, 
executor  or  guardian.  Some  decisions  support  the  view  that,  in  such 
a  case,  where  the  one  in  whom  the  right  of  action  has  vested  is  under 
no  legal  disability,  the  statute  begins  to  run  notwithstanding  the  dis- 
ability of  the  minor.**  In  other  states  it  is  held  that  where  infancy 
is  within  the  saving  clause  of  the  statute,  the  period  does  not  begin 
to  run  against  an  infant  even  though  there  is  a  guardian  who  might 
sue  the  claim  in  question,  nor  even  though  other  persons  are  jointly 
interested  in  the  claim,  who  are  of  full  age,  until  the  age  of  majority 
has  been  reached.*'  And  it  has  also  been  decided  that  the  disability 
of  an  infant  will  save  him  from  the  operation  of  the  statute  notwith- 
standing the  next  friend  by  whom  he  sues  was  under  no  disability, 
and  could  have  brought  the  action  at  any  time  after  the  cause  there- 
for accrued.*^  So  where  a  posthumous  child  is  entitled  to  recover 
damages  for  the  death  of  his  father,  resulting  from  injuries  inflicted 
by  another,  it  has  been  held  that  the  statute  does  not  begin  to  run 
against  him  from  the  time  when  the  cause  of  action  accrued  merely 
because  his  mother  was  capable  of  commencing  suit  at  that  time.** 

227.  Statute  Attaching  during  Life  of  Ancestor. — ^A  question  which 
the  courts  have  frequently  been  called  upon  to  determine  is  the 
effect  of  infancy  where  property  has  descended  to  infant  heirs,  the 
statute  having  commenced  to  run  against  the  ancestor.  The  gen- 
eral rule  in  such  cases  seems  to  be  that  the  statute  of  limitations 

13.  Murphy  v.  Ft.  Edward,  213  N.       16.  Notes :  36  Am.  Dec.  68 ;  2  A.  S. 
Y.  397, 107  N.  E.  716,  Ann.  Gas.  1916C   R.  47. 

1040  and  note.  17.  Grimsby  v.  Hudnell,  76  Qa.  378, 

14.  Long  V.  Mulford,  17  Ohio  St   2  A.  S.  E.  46  and  note. 

484,  93  Am.  Dec.  638  and  note.  Notes:  33  U.  S.  (L.  ed.)  172;  36  Am. 

15.  Allen  v.  Beal,  3  A.  K.  Marsh.   Dec.  69. 

(Ky.)  554, 13  Am.  Dec.  203;  Anding  v.  18.  Frost  v.  Eastern  R.  Co.,  64  N.  H. 

Davis,  38  Miss.  574,  77  Am.  Dec  658  220,  9  Atl.  790,  10  A.  S.  R.  396  and 

and  note.    Compare  Wilkins  v.  Philips,  note ;  Murphy  v.  Ft.  Edward,  213  N. 

3  Ohio  49,  17  Am.  Dec.  579  and  note,  Y.  397, 107  N.  E.  716,  Ann.  Caa.  1916C 

holding  that  if  one  of  the  parties  to  a  1040  and  note. 

writ  of  errof  is  within  the  saving  clause  19.  Nelson  v.  Galveston,  etc.,  R.  Co., 

of  the  statute  of  limitations,  the  case  is  78  Tex.  621, 14  S.  W.  1021,  22  A.  S.  B. 

saved  for  all  the  parties.  81,  11  L.R.A.  391. 
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having  begun  to  run  in  the  lifetime  of  the  one  in  whose  favor  the 
right  originally  accrued,  its  operation  is  not  suspended  or  interrupted 
by  the  death  of  such  person  and  the  infancy  of  the  one  to  whom 
the  right  descends.  In  other  words,  when  the  statute  has  begun 
to  run  against  the  ancestor,  the  heir,  although  an  infant  at  the  time 
the  ancestor  died,  has  no  extension  of  time  on  that  account  within 
which  to  sue.  The  protection  afforded  by  the  statute  is  for  those  to 
whom  the  right  or  title  first  accrues,  and  who  may  at  that  time  be 
under  the  disability  mentioned.*®  So  it  has  been  decided  that  where 
the  period  of  limitations  has  commenced  to  run  in  favor  of  a  person 
in  possession  of  land  against  an  owner  who  is  under  no  disability, 
the  running  of  the  time  is  not  interrupted  by  the  infancy  of  a  person 
succeeding  to  the  owner's  interest,^'  even  if  the  legal  tiUe  is  in  trustees.* 
The  rule  is  based  upon  the  theory  that  for  the  purpose  of  the  statute 
the  ancestor  and  heir  are  regarded  as  one  person  with  but  one  cause 
of  action,  which  accrued  in  the  lifetime  of  the  ancestor,  and  is  said 
to  be  well  established  by  authorities  of  the  highest  standing.*  And 
as  regards  the  enforcement  of  claims  ow^ing  the  decedent  which  are 
regarded  as  personalty  and  pass  to  his  personal  representatives,  the 
infancy  of  heirs  or  next  of  kin  to  whom  the  personal  representatives 
surrender  the  right  to  enforce  such  claims  does  not  affect  the  run- 
ning of  the  statute  of  limitations  against  their  enforcement,  as  they 
can  occupy  no  better  position  than  the  personal  representatives.*  So 
it  has  been  held  that  if  the  right  of  on  administrator  to  sue  is  barred 
by  limitation,  the  right  of  a  posthumous  heir  represented  by  him 
and  born  after  his  appointment  is  also  barred,  and  his  infancy  does 
not  stop  the  running  of  the  statute.* 

Legal  Proceedings 

228.  In  General. — Where  the  character  of  legal  proceedings  is  such 
that  the  law  restrains  one  of  the  parties  from  exercising  a  legal 
remedy  against  another,  the  running  of  the  statute  of  limitations 
applicable  to  the  remedy  is  postponed,  or,  if  it  has  commenced  to 
run,  is  suspended,  during  the  time  the  restraint  incident  to  the  pro- 

20.  Jackson  v.  Moore,  13  Johns.  (N.  note,  3  British  Rul.  Cas.  737  and  noteu 

Y.)   513,  7  Am,  Dec.  398;  Scallon  v,  2.  Gamer  v.  Wingrove,  [1906]  2  Ch. 

Manhattan  R.  Co.,  185  N.  Y.  359,  78  N.  233,  74  L.  J.  Ch.  545,  53  W.  R.  688, 

E.  284,  7  Ann.  Cas.  168  and  note;  Gar-  93  L.  T.  N.  S.  131,  3  Ann.  Cas.  837 

ner  v.  Wingrove,  [1905]  2  Ch.  233,  74  and  note,  3  British  RuL  Cas.  737  and 

L.  J.  Ch.  545,  53  W.  It.  588,  93  L.  T.  note. 

N.  S.  131,  3  Ann.  Cas.  837  and  note,  3.  Scallon  v.  Manhattan  R.  Co.,  185 

3  British  Rul.  Cas.  737  and  note.  N.  Y.  359,  78  N.  E.  284,  7  Ann.  Cas. 

Note :  36  Am.  Dec.  68.  168  and  note. 

1.  Gamer  V.  Wingrove,  [1905]  2  Ch.  4.  Note:  3  Ann.  Cas.  839. 

233,  74  L.  J.  Ch.  545,  53  W.  R.  588,  93  5.  Jenkins  v.  Jensen,  24  Utah  108, 

L.  T.  N.  S.  131,  3  Ann.  Cas.  837  and  66  Pac.  773,  91  A.  S.  R.  783  and  note. 
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ceedings  continues.*  And  it  is  said  that  the  settled  rule  in  respect 
to  a  creditors'  suit  for  the  administration  of  the  assets  of  a  deceased 
debtor  is  that  a  decree  for  an  account  of  outstanding  debts  oper- 
ates as  a  suspension  of  ail  other  pending  suits  of  creditors,  who  must 
come  in  imder  the  decree,  which  is  treated  as  a  decree  in  favor  of  all 
the  creditors;  and  from  that  date  the  statute  of  limitations  ceases 
to  run,  if  not  from  the  filing  of  the  bill,  and  the  court  will,  if  neces- 
sary, restrain  the  prosecution  of  separate  suits.  ^  So  it  has  been  held 
that  where  the  plaintiff  in  a  judgment  is  entitled  to  the  benefit  of 
a  decree  for  an  account  of  liens  in  a  creditors'  action  the  running 
of  the  statute  against  the  judgment  is  stopped  by  the  decree.*  And 
trover,  being  the  proper  remedy  for  the  wrongful  conversion  or  appro- 
priation of  the  property  of  another,  is  said  undoubtedly  to  include 
appropriations  by  theft,  as  well  as  by  fraud  and  trespass,  unless  there 
is  some  special  rule  of  public  policy  that  excludes  them,  and  it  has 
often  been  held,  for  the  sake  of  public  justice,  that  the  private  action 
of  trover  is  suspended  until  the  public  prosecution  for  the  offense 
has  been  duly  conducted  and  ended.*  But  it  has  been  decided  that 
the  running  of  the  statute  in  favor  of  a  surety  in  a  replevin  bond 
is  not  stopped  by  bringing  an  action  in  the  nature  of  a  bill  of  dis- 
covery to  enforce  the  bond,  the  terms  of  the  statute  as  to  suits  against 
the  surety  being  peremptory  and  designed  to  afford  the  surety  a 
protection  which  the  court  should  not  take  away  from  him.**  And 
it  has  been  held  that  the  running  of  the  statute  of  limitations  in 
favor  of  a  debtor  is  not  interrupted  by  making  him  a  guamishee,  if 
he  denies  the  indebtedness  or  disputes  the  defendant's  title  to  any 
property  in  his  possession.**  Again,  where  the  statute  of  limitations 
commences  to  run  in  favor  of  a  guardian  and  his  sureties,  its  opera- 
tion is  held  not  to  be  suspended,  as  to  a  surety  not  sued,  by  the 
commencement  of  an  action  against  the  guardian  and  another  sure- 
ty.** Also,  it  has  been  held  that  a  party  cannot  deduct  from  the  period 
of  the  statute  of  limitations  applicable  to  his  case  the  time  consumed 
by  the  pendency  of  an  action  in  which  he  sought  to  have  said  matter 
adjudicated,  but  which  was  dismissed  without  prejudice  as  to  him, 
the  purport  of  such  an  order  being  that  the  dismissal  should  not  be 

6.  Hutchinson  v.  Hutchinson,  92  9.  Hutchinson  v.  Merchants',  etc., 
Kan.  518,  141  Pac.  589,  52  L.B.A,  Bank,  41  Pa.  St.  42,  80  Am.  Dec.  696. 
(N.S.)  1165  and  note.  10.  Louis     Snider's     Sons     Co.     v. 

7.  Paxton  v.  Rich,  85  Va.  378,  7  S.  Armendt,  105  Ky.  317,  49  S.  W.  10,  88 
E.  531,  1  L.B.A.  639;  Robinett  v.  Mit-  A.  S.  R.  306. 

chell,  101  Va.  762,  45  S.  E.  287,  99  11.  Clyne  v.  Easton,  148  Cal.  287,  83 

A.  S.  R.  928.    See  Injunctions,  vol.  Pac.  36, 113  A.  S.  R.  253. 

14,  p.  406,  as  to  power  of  courts  of  12.  Wallace  v.   Swepston,  74  Ark. 

equity  generally  to  enjoin  actions  at  520,  86  S.  W.  398, 109  A.  S.  R.  94  and 

law.  note.    See  Guabdian  and  Ward,  vol. 

8.  Paxton  v.  Rich,  86  Va.  378,  7  S.  12,  pp.  1152,  1153,  as  to  limitations 
E.  531,  1  L.R.A.  639.  against  actions  for  accounting;  p.  1166, 
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a  bar  to  a  new  suit  which  the  party  might  institute.  It  cannot  be 
construed  as  debarring  the  defendant  of  any  defense  upon  the  merits 
of  the  case  to  which  he  is  entitled  by  law.^*  And  where  a  statute 
creates. a  right  of  action  for  damages  by  wrongful  act  which  did  not 
exist  at  common  law,  and  which  does  not  obtain  in  the  absence  of 
such  act,  the  limitation  prescribed  in  the  act,  within  which  such 
action  must  be  commenced,  is  a  condition  imposed  upon  the  exercise 
of  the  right  of  action  granted,  and  this  time  is  not  extended  by  the 
pendency  and  dismissal  of  a  former  action.^^  Again,  a  judgment 
or  decree  against  heirs  in  a  suit  in  one  state,  authorizing  the  sale  of 
a  decedent's  land  situated  there  to  pay  his  debts,  will  not  prevent 
the  running  of  the  statute  of  limitations  against  a  suit  in  another 
state  to  subject  his  land  situated  therein  to  the  payment  of  the  same 
debts.**  Nor  will  the  fact  that  the  powers  of  an  administrator  whose 
duty  it  was  to  cause  an  order  of  sale  to  be  issued  were  suspended  for 
a  part  of  the  time  have  the  effect  of  suspending  the  running  of  the 
statute  limiting  the  time  within  which  such  an  order  can  be  issued.** 
229.  Injunctions  against  Bringing  Action. — Although  exceptions  to 
the  statute  have  been  recognized  where  a  creditor  has  been  disabled 
to  sue  by  a  superior  power  without  any  fault  of  his  own,*'  yet,  upon 
the  question  of  the  effect  of  injunctions  upon  the  running  of  stat- 
utes of  limitations,  the  authorities  are  not  in  harmony.**  Accord- 
ing to  some  decisions  an  injunction  against  the  commencement  of 
an  action  does  not  save  the  running  of  the  limitation  period  unless 
the  statute  so  provides;  *•  others,  however,  sustain  the  doctrine,  which 
is  said  to  be  the  prevailing  view,  that  the  running  of  the  statute  is 
interrupted  in  such  a  case,*^  subject  to  a  qualification  imposed  in 
some  decisions  that  the  rule  applies  only  where  the  authority  is 
invoked  and  the  restraint  induced  by  the  debtor,*  or  as  other  courts 
have  expressed  it,  only  those  who  are  actors  in  procuring  the  allow- 
as  to  limitations  against  actions  on  18.  Steele  v.  Bliss,  166  Mich.  593, 
bonds.  132  N.  W.  345,  Ann.  Gas.  1912D  1020, 

13.  Nevitt  V.  Bacon,  32  Miss.  212,  37  L.R.A.{N.S.)  859  and  note. 
66  Am.  Dec.  609.  Note:  3  L.li.A.(N.S.)  1187. 

14.  Rodman  v.  Missouri  Pac.  R.  Co.,  ^.^^V  .^H?^^^''n  ^.'^^%F'^I^J^^;P^r 
65  Kan.  646,  70  Pac  642,  59  L.R.A.  ^  2  '^nn  '  -^1^'  l^  ^;  ?*  ^^\  -^^^h 
704.  See  Death,  voL  8,  p.  801  et  seq.,  ^' ^'  ^f^  ^.''^t  'J?^^tr^^''•1?Q^•  a 
as  to  Umitations  gener^Uy  of  ax^tiolJ^  ^f  °^*^'  ^  L.R.A.(N.S.)  1187  and 
•p     ;j    fk  note. 

IK  w  11  XT  11  QK  w  TT  "IKK  lo  20.  Steele  v.  Bliss,  166  Mich.  593, 
c   ^'  ^  oo'^'a    o  'i>   QA^'     f     .  '  ^  132  N.  W.  345,  Ann.  Cas.  1912D  1020 

Jt'  1 ',     .   •  %;.   •  ®  "  ^^«''?*^A.«    ft°<l   note,   37  L.R.A.(N.S.)    859  and 

16.  Doland  ▼.  Hanson,  81  Cal.  202,  note. 

22  Pac.  552, 15  A.  S.  R.  44  and  note.  Note:  23  L.R.A.(N.S.)  673. 

17.  Braun  v.  Sanerwein,  10  Wall.  l.  Lagerman  v.  Casserly,  107  Minn. 
218,  19  U.  S.  (L.  ed.)  895;  United  491, 120  N.  W.  1086, 131  A.  S.  R.  506 
States  V.  Wiley,  11  Wall.  508,  20  U.  S.  and  note,  23  L.R.A.(N.S.)  673  and 
(L.  ed.)  211.  note. 
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ance  of  the  injunction  can^  upon  that  account,  be  equitably  estopped 
from  pleading  the  statute.'  The  courts  which  hold  that  the  statute 
is  suspended  in  such  a  case  proceed  upon  the  theory  that  it  was  not 
the  intention  that  limitation  acts  should  bar  a  remedy,  on  the  ground 
that  it  was  not  exercised  in  the  time  specified,  if  such  a  state  of  affairs 
existed  as  rendered  it  impossible  to  act  during  that  period.*  Thus 
it  has  been  held  that  an  injunction  restraining  the  sale  of  real  prop- 
erty levied  on  interrupts  the  running  of  the  statute  relative  to  execu- 
tion liens  on  real  estate.*  But  an  injunction  preventing  the  bring- 
ing of  suits  against  a  decedent's  estate,  which  does  not  prevent  cred- 
itors from  coming  in  and  proving  their  claims  in  the  case  in  which 
the  injunction  was  granted,  will  not  prevent  a  claim  from  becoming 
barred  by  limitations  if  it  is  not  presented  within  the  statutory 
period.^  And  again  it  is  held  that  a  court  of  equity  will  not  permit 
a  defendant  to  avail  himself  of  the  statute  of  limitations  where  the 
delay  in  bringing,  the  suit  was  caused  by  his  own  unconscientious 
conduct  in  enjoining  the  collection  of  the  debt  during  the  time  of 
the  rimning  of  the  statute.*  Thus  it  has  been  held  that  although 
the  statute  is  not  suspended  by  the  restraint  of  an  injunction,  and 
a  party  may  be  barred  of  his  remedy  in  a  court  of  law,  yet  courts 
exercising  chancery  powers  will  not  entertain  a  plea  of  the  statute , 
by  one  who  has  procured  the  injunction  to  be  issued,'  and  may 
restrain  a  defendant,  in  a  proper  case,  from  pleading  the  statute  of 
limitations.*  And  it  has  also  been  held  that  a  court  of  equity  may, 
by  the  use  of  its  injunctive  power,  disarm  the  defendant  from  using 
the  statute  of  limitations  fraudulently  in  an  action  at  law,  as  where 
'  there  has  been  a  fraudulent  concealment  by  the  defendant  of  the 
cause  of  action  against  him,  or,  whether  the  act  was  fraudulent  or 
not,  when  the  defendant  has  employed  means  to  mislead  the  plaintiff 
or  to  hide  from  him  the  fact  that  a  cause  of  action  has  arisen.* 
An  exception  in  the  statute  that  where  the  commencement  of  an 
action  shall  be  stayed  by  injunction  the  time  of  the  continuance  of 
the  injunction  shall  not  be  a  part  of  the  time  limited  for  the  com- 

2.  Hunter  v.  Niagara  Fire  Ins.  Co.,  13  S.  E.  615, 27  A.  S.  R.  820, 13  L.B.A. 
73  Ohio  St.  110,  76  N.  E.  563,  112  A.  723. 

S.  B.  699  and  note,  4  Ann.  Cas.  146       6.  Wilkinson  ▼.   Flowers,  37  Miss, 
and  note,  3  L.R.A.(N.S.)    1187  and   579,  75  Am.  Dec.  78  and  note, 
note.    See  infra,  par.  240  et  seq.,  as  to       7.  Note :  4  Ann.  Cas.  148. 
waiver  and  estoppel  generally.  8.  Note :  75  Am.  Dec  84.    See  Iif - 

3.  Steele  v.  Bliss,  166  Mich.  593, 132  jUKCnOKS,  vol.  14,  p.  405  et  seq.,  as 
N.  W.  345,  Ann.  Cas.  1912D  1020,  37  to  power  of  courts  of  equity  generally 
L.R.A.(N.S.)  859.  to  enjoin  actions  at  law. 

4.  Steele  v.  Bliss,  166  Mich.  593, 132  9.  Holloway  v.  Appelget,  55  N.  J. 
N.  W.  345,  Ann.  Cas.  1912D  1020  and  Eq.  583,  40  Atl.  27,  62  A.  S.  B.  827  and 
note,  37  L.B.A.(N.S.)  859.  note.       * 

5.  McLure  v.  Melton,  34  S.  C.  377, 
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mencement  of  an  action  applies  only  to  statutory  limitations,  not 
to  those  created  by  contract.*^ 

230.  Bankruptcy  or  Insolvency  Proceedings. — ^Under  the  federal 
bankruptcy  act  of  1867  it  was  very  generally  held  that  proceedings 
in  bankruptcy  suspended  the  running  of  statutes  of  limitation,  but 
the  law  of  1898  as  amended  contains  no  such  provision,  and  the 
authorities,  based  on  the  old  statute,  are  not  in  point  under  the  act 
as  it  now  reads.**  The  general  conclusion  now  seems  to  be  that 
the  period  of  limitation  is  not  suspended  by  the  filing  of  a  petition 
in  bankruptcy.**  So  it  has  been  decided^  that  an  adjudication  in 
bankruptcy  does  not  suspend  the  running  of  a  state  statute  of  limita- 
tions as  to  provable  claims,  during  the  pendency  of  the  proceedings, 
as  such  adjudication  does  not  put  the  creditor  under  a  "legal  dis- 
ability," within  the  meaning  of  that  term  as  there  used,  and  does 
not  relieve  him  from  filing  his  suit  before  the  statute  operates  as  a 
bar.**  Similarly  it  has  been  decided  that  the  pendency  of  proceed- 
ings in  insolvency  does  not  suspend  the  right  of  the  creditor  to  bring 
his  action  against  the  debtor  on  his  original  cause  of  action  or  sus- 
pend the  operation  of  the  statute  of  limitations  on  that  cause  of  action 
and  that  the  only  effect  which  it  does  have,  practically,  is  by  appeal 
to  the  discretion  of  the  court  to  stay  the  proceedings  temporarily,  to 
give  the  debtor  a  reasonable  opportunity  to  obtain  his  discharge, 
which,  if  obtained,  may  be  pleaded  in  bar.**  On  the  other  hand, 
there  is  authority  for  the  view  that  the  statute  does  not  continue  to 
run  against  the  claims  of  creditors  of  an  insolvent  debtor  after  his 
application  for  the  benefit  of  the  insolvent  laws,  and  before  an  audit 
and  order  of  the  court  distributing  the  insolvent's  estate.**  In  sup- 
port of  this  view  it  has  been  said  that  where  by  the  insolvent  lawa 
of  a  state,  the  debtor,  in  consideration  of  his  discharge  from  the  pay- 
ment of  his  debts,  is  required  to  convey  and  deliver  to  a  trustee, 
appointed  by  the  court,  all  of  his  property,  of  every  kind  and  descrip- 
tion, in  trust  for  the  benefit  of  creditors,  being  such  at  the  time  of 
application  in  insolvency,  and,  for  the  faithful  performance  of  hia 
trust,  the  trustee  is  obliged  to  give  his  bond,  with  approved  security, 
the  property,  thus  being  vested  in  the  trustee,  is  no  longer  within 
the  reach  of  process  by  the  creditors,  and  the  insolvent,  being  dis- 

10.  Wilkinson  ▼.  Worcester  First  13.  Simpson  v.  Tootle,  etc.,  Mercan- 
Nat.  Fire  Ins.  Co.,  72  N.  Y.  499,  28  tile  Co.,  42  Okla.  275,  141  Pac.  448, 
Am.  Rep.  166.  L.B.A.1915B  1221  and  note. 

11.  Simpson  v.  Tootle,  etc.,  Mercan-  14.  Richardson  v.  Thomas,  13  Gray 
tile  Co.,  42  Okla.  275,  141  Pac  448,  (Mass.)  381,  74  Am.  Dec.  636. 
L.R.A.1915B  1221  and  note.  15.  Minot     v.     Thacher,    7     Mete. 

Note:  Ann.  Cas.  1912D  1022.  (Mass.)    348,  41   Am.   Dec.   444  and 

12.  Simpson  v.  Tootle,  etc.,  Mercan-  note;  Simpson  v.^ Tootle,  etc.,  Mercan- 
tile Co.,  42  Okla.  275,  141  Pac.  448,  tile  Co.,  42  Okla.  275,  141  Pac  448, 
L.R.A.1915B  1221  and  note.    Compare  L.R.A.1015B  1221. 

4  Ann.  Ciis.  149  note. 
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charged  from  the  payment  of  his  debts,  is  no  longer  liable  to  suit, 
and  the  trustee  being  answerable  only  for  a  breach  of  trust,  no  pro- 
ceedings can  be  instituted  against  him  until  the  ratification  of  the 
audit,  because,  until  then,  and  notice  thereof,  he  is  not  guilty  of  a 
breach  of  trust.**  The  appointment  of  a  receiver  has  also  been  held 
to  save  the  running  of  the  statute  of  limitations,  it  being  said  that 
where  the  receiver  is  appointed  to  take  charge  of  an  estate  for  the  pur- 
pose of  administering  it,  as,  for  instance,  the  settlement  of  the  affairs 
of  a  partnership  and  the  payment  of  firm  debts,  the  suit  being  sub- 
stantially for  the  benefit  of  all  the  creditors,  in  analogy  with  an 
ordinary  creditor's  bill,  the  appointment  of  a  receiver  with  such  powers 
will  suspend  the  running  of  the  statute  and  the  lapse  of  time  before 
proceeding  against  the  receiver  in  the  court  by  which  he  was  appointed 
will  be  regarded  only  on  the  question  whether  the  creditor  has  been 
guilty  of  laches  in  delaying  the  prosecution  of  his  deman.d.*' 

231.  Effect  of  Execution  and  Stay. — ^The  time  during  which  an  exe- 
cution is  stayed  by  the  court,  at  the  instance  of  the  judgment  debtor, 
must  be  excluded  from  the  computation  of  the  period  after  entry  of 
judgment  allowed  by  statute  for  enforcing  it,**  although  the  con- 
trary has  been  affirmed  by  virtue  of  statutory  provisions.**  This 
doctrine  is  said  to  have  prevailed  at  common  law,  the  reason  for  it 
being  that  the  stay  of  execution  being  with  the  consent  and  for  the 
benefit  of  the  judgment  debtor,  and  the  injunction  or  writ  of  error 
being  his  own  act,  he  should  not  take  advantage  of  them,  nor 
could  he  be  surprised  or  prejudiced  by  the  delay,  because  that  delay 
was  in  fact  referable  to  himself.  It  would  be  unreasonable  and  incon- 
sistent for  the  law  to  present  to  a  party,  in  one  hand,  a  command 
to  do  an  act  within  a  certain  time,  under  the  penalty  of  losing  his 
rights,  and  with  the  other  hand  restrain  him  from  doing  the  act. 
For  this  reason,  the  time  during  which  the  plaintiflF  was  thus  pre- 
vented by  the  law  from  issuing  execution  was,  at  common  law, 
excluded  from  the  year  allowed  for  that  purpose.**  On  the  other 
hand,  as  a  levy  upon  p'^rsonal  property  operates  as  a  satisfaction  of 
the  judgment  for  the  time  being  and  suspends  the  right  to  action 
thereon,  it  has  been  held  that  in  computing  the  time  in  which  an 
action  may  be  maintained  upon  a  judgment,  the  period  while  the 

16.  In  re  Leiman,  32  Md.  225,  3  Am.       Note :  Ann.  Cas.  1912D  1022. 

Rep.  132.  See   also   Executions,   vol.   10,   p. 

17.  Notes:  4  Ann.  Cas.  150;  Ann.   1251  et  seq.,  as  to  effect  of  stay  gen- 
Cas.  1912D  1023.  erally  and  avoiding  effect  of  stay  or- 

18.  Steele  v.  Bliss,  166  Mich.  593,   der. 

132  N.  W.  345,  Ann.  Cas.  1912D  1020,       19.  Cortez    v.    Superior    Court,    86* 
37  L.B.A.(N.S.)  859  and  note;  Wake-   Cal.  274,  24  Pac.  1011,  21  A.  S.  R.  37. 
fidd  V.  Brown,  38  Minn.  361,  37  N.  W.       20.  Wakefield  v.   Brown,   38  Miim. 
788,  8  A.  S.  B.  671.  361,  37  N.  W.  788,  8  A.  S.  R.  671. 
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right  of  action  was  suspended  by  the  levy  on  an  execution  must  be 
excluded.^ 

232.  Appeals. — ^An  action  is  said  to  be  pending,  so  far  as  suspend- 
ing the  statute  is  concerned,  until  the  final  disposition  of  the  appeal.^ 
So  an  appeal  which  suspends  the  right  to  recover  possession  of  land 
has  been  held  to  stay^  the  running  of  the  statute  against  an  action 
to  recover  rents  and  profits  pending  such  appeal.*  And,  as  a  cause 
of  action  cannot  be  said  to  have  accrued  until  an  action  can  be 
instituted  thereon,  when  the  regularity  of  the  proceedings  for  the 
condemnation  of  land,  as  well  as  the  amount  of  damages  due  the 
owner,  is  pending  on  appeal,  he  cannot  bring  an  independent  action 
for  such  damages.*  Similarly,  if  while  one  person  claims  public 
land  under  a  grant,  another  goes  into  possession  thereof,  and  after 
denial  of  his  application  to  enter  it  as  a  homestead  keeps  the  matter 
in  litigation  by  successive  appeals  in  the  land  department  of  the 
United  States  for  a  long  period  and  until  it  is  decided  against  him, 
such  time  is  not  to  be  counted  against  the  grantor  in  determining 
whether  the  statute  of  limitations  has  barred  his  right  to  the  land, 
and  whether  his  adversary  has  established  title  thereto  by  adverse 
possession.*  In  this  connection  it  has  also  been  decided  that  the  use, 
by  a  police  officer  who  is  being  sued  for  alleged  misfeasance  in  office, 
of  all  lawful  means  to  defend  the  suit,  including  continuances  and 
appeal,  does  not  amount  to  a  hindrance  or  obstruction  on  the  part 
of  his  sureties,  so  as  to  bring  the  right  of  action  against  them  within 
the  provisions  of  a  statute  that,  if  the  surety  shall  obstruct  or  hinder 
his  being  sued,  the  time  of  the  obstruction  shall  not  be  computed 
as  part  of  the  time  limited  for  bringing  suit.* 

Mental  Incapacity 

233.  In  General. — The  rule  that  the  court  will  not  read  exceptions 
into  the  statute '  applies  in  the  case  of  persons  non  compos  mentis, 
it  being  generally  held  that  if  mental  incapacity  is  not  excepted  by 
the  terms  of  the  limitation  act,  the  statute  will  run  the  same  as 
against  others  not  expressly  mentioned  in  the  exceptions.*    Thus  it 

1.  Thatcher  v.  Lyons,  70  Vt.  438,  41       B.  St-  Paul,  etc,  R.  Co.  ▼.  Olsoii,  87 
Atl.  428,  67  A.  S.  R.  677.  Minn.  117,  91  N.  W.  2»4,  94  A.  8.  R. 

2.  Nevitt  V.  Woodbum,  160  III.  203,   693. 

43  N.  E.  385,  52  A;  S.  R.  315;  Ft.  6.  McGovem  v.  Rectanus,  105  S.  W. 

Wayne  v.  Hamilton,  132  Ind.  487,  32  965,  32  Ky.  L.  Rep.  364,  14  L.R.A. 

N.  E.  324,  32  A.  S.  R.  263;  St.  Paul,  (N.S.)  380  and  note, 

etc.,  R.  Co.  V.  Olson,  87  Minn.  117,  91  7.  See  infra,  par.  234,  aa  to  ezeep- 

N.  W.  294,  94  A.  S.  R.  603.  tions  generally. 

Notes :  4  Ann,  Cas.  150 ;  Ann.  Cas.  8.  Collins  v.  Smaltz,  149  la.  230, 128 

1912D  1023.  N.  W.  396.  Ann.  Cas.  1912C  1007  and 

3.  Note:  4  Ann.  Cas.  150.  note. 

4.  Ft.  Wayne  v.  Hamilton,  132  Ind.  Notes:  51  L.R.A.(N.S.)  834;  Ann. 
487,  32  N.  E.  324,  32  A.  S.  R.  263.  Cas.  1912C  1011. 
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has  been  held,  under  a  statute  requiring  actions  for  an  injury  to  be 
begun  within  a  specified  time,  or  notice  of  the  injury  to  be  given, 
but  making  no  provision  for  disability,  that  the  fact  of  insanity 
being  caused  by  the  injury  does  not  suspend  the  operation  of  the 
statute.*  In  other  cases,  however,  it  has  been  decided  that  where 
as  a  result  of  physical  or  mental  incapacity  notice  is  not  given,  or 
presentation  of  a  claim  made,  within  the  required  time,  while  the 
time  will  not  be  extended  for  the  full  statutory  period  after  the  removal 
of  the  disability,  a  reasonable  additional  time  will  be  allowed.*® 
Again,  in  some  jurisdictions,  such  a  situation  is  provided  for  by  stat- 
ute, in  which  event  it  becomes  merely  a  quOvStion  of  faot  whether 
the  excuse  given  is  sufficient.**  The  general  rule  has  also  been 
applied  even  where  insanity  commenced  within  a  short  time  after 
receiving  the  injury  which  gave  the  cause  of  action.**  But  where 
a  personal  injury  caused  by  the  actionable  negligence  of  another, 
and  resulting  insanity,  occur  on  the  same  day,  it  has  been  held  that 
the  two  events  are  legally  simultaneous,  for  the  law  will  not  talce 
notice  of  fractions  of  a  day,  and  that  the  disability  of  insanity  exists 
at  the  time  the  cause  of  action  accrues,  within  the  meaning  of  the 
statute.**  The  general  rule  against  tacking  disabilities**  has  also 
been  applied  where  heirs  of  an  incompetent  are  laboring  under  the 
same  disability  at  the  time  of  his  death,  it  being  held  that  the  run- 
ning of  the  statute  against  them  is  not  affected  thereby.**  And  the 
rule  that  insanity  once  shown  to  exist  is  presumed  to  continue  till 
the  contrary  is  shown  has  been  applied  in  cases  involving  the  opera- 
tion  of  the  statute.** 

234.  Exceptions  in  Statutes. — Under  the  early  English  act  of  21 
James  I,  an  exception  was  made  in  the  case  of  persons  non  compos 
mentis.*'  And,  at  the  present  time,  the  statutes  generally  contain  an 
exception  in  favor  of  persons  mentally  incompetent  at  the  time  of  the 
accrual  of  the  cause  of  action,  in  which  case  the  statute  will  not  begin 
to  run  where  the  plaintiff  is  insane  at  that  time.*^    In  some  juris- 

9.  Touhey  v.  Decatur,  176  Ind.  M,  102  Minn.  89,  112  N.  W.  880, 12  Ann. 
93  N.  E.  540,  32  L.R.A.(N.S.)  350  and   Cas.  56. 

note.  14.  8ee  supra,  par.  192. 

Notes:    32    L.R.A.(N.S.)    352;  51       15.  Bensell  v.  Chancellor,  6  Whart. 
L.B.A.(N.S.)  835.  (Pa,)  371,  34  Am.  Deo.  561. 

10.  Forsyth  v.  Oswego,  191  N.  T.       Note:  51  L.R.A.(N.S.)  837. 

441,  84  N.  E.  392,  123  A.  S.  R.  605,       16.  Notes:    51    L.R.A.(N.S.)    835; 

reversing  114  App.  Div.  616,  99  N.  Y.  Ann.  Cas.  1912C  1014. 
S.  1022.     See  Hastin^^s  v.  Foxworthy,       17.  See  supra,  par.  2. 
45  Neb.  676,  63  N.  W.  955,  34  L.R.A.       18.  Fleming  v.  Black  Warrior  Cop- 

321.  per  Co.,  15  Ariz.  1,  136  Pac.  273,  51 

Note:  32  L.R.A.(N.S.)  352.  L.R.A.(N.S.)  99. 

11.  Note:  32  L.R.A. (N.S.)  350.  Notes:  36  Am.  Dee.  71;  51  L.R.A, 

12.  Note:  51  L.R.A.(N.S.)  836.  (N.S.)  834;  Ann.  Cas.  1912C  1011. 

13.  Nebola  v.  Minnesota  Iron   Co., 
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dictions  the  statute  also  prescribes  the  number  of  years  during  which 
an  action  may  be  maintained  after  the  removal  of  the  disability  of 
insanity,  while  in  others,  on  the  removal  of  the  disability,  the  plain- 
tiff has  the  statutory  number  of  years  in  which  to  assert  his  claim*  *• 

235,  Persons  within  Exception. — ^It  is  not  generally  necessary  that 
a  person  be  adjudged  insane  to  bring  him  within  an  exception  on 
the  ground  of  mental  incapacity.*®  A  person,  however,  who  is  men- 
tally weak,  but  neither  an  idiot  nor  a  lunatic,  having  power  to  com- 
prehend the  nature  of  a  fraud  upon  him,  when  explained  to  him 
by  friends,  is  not  included.^  Also,  while  there  is  authority,  espe- 
cially among  the  earlier  cases,  that  persons  deaf  and  dumb  from 
birth  were  prima  facie  non  compos  mentis,  and  the  statute  of  limita- 
tions did  not  run. against  them  unless  they  were  shown  to  possess 
sufficient  intelligence  to  know  and  comprehend  their  legal  rights  and 
liabilities,  and  thereby  rebut  the  legal  presumption  of  incapacity,* 
this  presumption  of  law  is  not  regarded  as  controlling  at  the  present 
time.'  But  it  seems  that  a  person  may  be  under  a  legal  disability 
or  of  unsound  mind  within  the  meaning  of  an  exception  in  the  statute 
as  the  result  of  an  excessive  use  of  morphine  so  that  he  is  afflicted 
with  morphinomania,  has  no  will  power  and  does  not  realize  his 
condition.* 

236.  Statute  Having  Attached,  Period  Continues  to  Run. — ^In  the 
application  of  the  general  rule  that  the  statute  having  once  attached 
the  period  will  continue  to  run  without  interruption  by  any  subs^ 
quent  disability,*  it  is  well  settled,  as  a  general  proposition  of  law, 
that  where  the  statute  has  commenced  to  run  against  a  cause  of  action, 
the  insanity  of  the  holder  of  the  right  of  action  does  not  interrupt 
the  period,*  such  a  disability  when  enforced  by  statute  being  only 
in  favor  of  those  laboring  thereunder  at  the  time  the  cause  of  action 
accrued.'  And  this  rule  has  been  applied  even  though  the  insanity 
commenced  within  a  short  time  after  the  injury  which  gave  the  cause 
of  action.*  So  it  has  been  held  that  if  a  debt  against  an  insane 
person  could  have  been  established  by  judgment  against  his  guard- 

19.  Note:  Ann.  Cas.  1912C  1013.       ed.)  244;  Piper  v.  Hoard,  107  N.  Y- 

20.  Notes:    51    L.R.A.(N.S.)    836;    67,  13  N.  E.  632,  1  A.  S.  R.  785  and 
Ann.  Cas.  1912C  1014.  note;  Grady  v.  Wilson,  115  N.  C.  344, 

1.  Piper  V.  Hoard,  107  N.  Y.  67,  13  20  S.  E.  518,  44  A.  S.  E.  461  and  note; 
N.  E.  632,  1  A.  S.  R.  785.  BenseU  v.  Chancellor,  5  Whart  (Pa.) 

2.  Oliver  v.  Berry,  53  Me.  206,  87  371,  34  Am.  Dec.  561;  Adamson  v. 
Am.  Dec.  647.  Smith,  2  MUl,  Const.  (S.  C.)  269,  12 

3.  Note:  51  L.R.A.(N.8.)  835.  Am.  Dec.  665  and  note. 

4.  Gillmore  V.  Gillmore,  91  Kan.  707,       Notes:  36  Am.  Dec.  72;  51  L.R,A. 
139  Pac,  386,  51  LJl.A.(N.S.)  834  and  (N.S.)  836;  Ann.  Cas.  1912C  1014. 
note.  7.  De  Arnaud'v.  United  States,  151 

5.  See  supra,  par.  188.  U.  S.  483,  14  S.  Ct.  374,  38  U.  S.  (L. 

6.  De  Amaud  v.  United  States,  151  ed.)  244. 

U.  S.  483,  14  S.  Ct.  374,  38  U.  S.  (L.       8.  Note:  51  L.R.A.(N.S.)  836. 
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ian  before  the  debt  was  barred  by  limitation,  the  fact  that  the  debt 
could  not  have  been  enforced  until  after  the  death  of  the  insane 

■ 

ward,  because  his  income  was  required  to  support  him,  does  not 
suspend  the  operation  of  the  statute  of  limitations.*  And  when 
an  insane  person  has  been  restored  to  his  right  mind  for  such  a 
length  of  time  as  to  have  enabled  him  to  look  into  his  affairs,  and 
to  institute  an  action  to  recover  his  rights,  it  has  been  held  that 
the  statute  will  start  and  continue  to  run,  though  the  disability 
returns.**  And  the  general  rule  that  the  statute  once  set  in  motion 
continues  to  run  has  been  applied  notwithstanding  undue  influence 
exercised  by  the  defendant  over  the  plaintiff,  the  latter  being  weak- 
minded,  but  not  an  idiot  nor  a  lunatic.** 

237.  Incapacity  Removed  by  Recovery  or  Death* — ^The  statute  of 
limitation  is  suspended  while  mental  incapacity  lasts.  But  it  begins 
to  run  against  the  cause  of  action  when  that  incapacity  is  removed 
either  by  recovery  *•  or  by  death  *•  of  the  person  laboring  under 
such  disability.  In  this  connection,  it  has  also  been  held,  following 
the  principle  that  the  statute  will  not  begin  to  run  until  a  cause 
of  action  accrues,**  that  the  statute  does  not  run  from  the  date  of 
the  execution  of  a  deed  by  an  insane  person,  as  a  cause  of  action  does 
not  accrue  until  there  has  been  a  disaffirmance  by  the  grantor  on 
becoming  sane  or  by  his  heirs,  and  in  such  a  case  where  the  grantor 
remains  of  unsound  mind  until  his  death,  there  has  been  no  power 
to  disaffirm  and  the  statute  could  not  attach.** 

War 

238.  General  Rule. — ^It  was  early  held  in  the  United  States  that 
the  operation  of  the  statute  of  limitations  is  suspended  between  the 
citizens  of  two  countries  at  war,  while  such  war  continues.**  And 
it  has  been  declared  that  in  case  of  war  the  suspension  of  the  remedy 
is  so  absolute  that  courts  of  justice  will  not  even  grant  a  commission 
to  take  testimony  in  an  enemy's  country.*'  This  question  frequently 
came  before  the  courts  as  a  result  of  the  civil  war,  and  it  was  gen- 
erally decided  and  has  been  recognized  as  the  settled  doctrine  in 

9.  Grady  v.  Wilson,  115  N.  C.  344,   Cas.  1912C  1013. 

20  S.  E.  518,  44  A.  S.  B.  461  and  note.  14.  See  supra,  par.  116. 

10.  Note:  51  L.R.A.(N.S.)  836.  15.  Downham  v.  Holloway,  158  Ind. 

11.  Piper  V.  Hoard,  107  N.  Y.  67, 13  626,  64  N.  E.  82,  92  A.  S.  B.  330  and 
N.  E.  632,  1  A.  S.  B.  785  and  note,  note. 

12.  Arnold  v.  Arnold,  35  N.  C.  174,  16.  Dougherty  v.  Snyder,  15  Serg. 
65  Am.  Dec.  434.  &  B.  (Pa.)  84,  16  Am.  Dec.  520;  Bob- 

13.  Wood  V.  Wood,  136  la.  128,  113  son  v.  Wall,  2  Nott  &  McC.  (S.  C.) 
N.  W.  492, 125  A.  S.  B.  223, 12  L.B.A.  498, 10  Am.  Dec.  623  and  note. 
(N.S.)  891;  Arnold  v.  Arnold,  35  N.  17.  Hanger  v.  Abbott,  6  WalL  532, 
C.  174,  55  Am.  Dec.  434.  18  U.  S.  (L.  ed.)  939. 

Notes:  51  L.B.A.(N.S.)   837;  Ann. 
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the  Uuited  States  that  where  the  cou^rts  of  a  country  axe  closed  by 
the  existence  of  war  so  that  citizens  of  belligerent  states,  or  even 
citizens  of  the  same  state,  cannot  prosecute  actions  against  each  other, 
the  operation  of  the  statute  of  limitations  is  suspended  for  the  time 
being,  although  no  exception  on  that  account  is  made  in  the  statute.^^ 
And  it  is  also  decided  that  the  running  of  the  statute  is  thus  sus- 
pended not  only  in  favor  of  the  citizen  but  also  in  favor  of  the 
government.**  With  the  return  of  peace,  however,  both  the  right 
and  the  remedy  are  restored  and  the  doors  of  the  courts  are  open 
to  litigants,*^  although,  in  the  case  of  the  civil  war,  the  duration 
of  the  period  varied  in  different  states.*  In  this  connection  it  was, 
however,  decided  that  though  a  claimant  was,  prior  to  the  amnesty 
proclamation  of  1868,  unable  by  reason  of  his  connection  with  the 
civil  war  to  comply  with  the  terms  upon  which  the  government  had 
consented  to  be  sued  in  the  court  of  claims,  this  was  his  misfortune 

18.  Hanger  v.  Abbott,  6  WalL  532,  United  States,  and  left  the  state  imme- 
18  U.  S.  (L.  ed.)  939;  The  Protector,  diately  after  the  commencement  of  the 
9  Wall.  687,  19  U.  S.  (L.  ed.)  812;  war,  with  the  intention  of  returning  at 
Stewart  v.  Kahn,  11  Wall.  493,  20  U.  its  close,  his  family  meanwhile  resid- 
S.  (L.  ed.)  176;  United  States  v.  ing  there,  and  resided  during  the  con- 
Wiley,  11  Wall.  508,  20  U.  S.  (L.  ed.)  tinuance  of  the  war  on  loyal  or  neutral 
211;  The  Protector,  12  Wall.  700,  20  ground);  Smith  v.  Stewart,  21  La. 
U.  S.  (L.  ed.)  463;  Caperton  v.  Bow-  Ann.  67,  99  Am.  Dec.  709  (holding 
yer,  14  WalL  216,  20  U.  S.  (L,  ed.)  directly  to  the  contrary  of  the  general 
882;  Brown  ▼.  Hiatt,  15  Wall.  177,  21  rule  and  saying  ''That  this  should  be 
U.  S.  (L.  ed.)  128;  Adger  v.  Alston,  the  rule,  we  believe,  but  that  it  is  the 
15  WaU.  555,  21  U.  S.  (L.  ed.)  234;  rule  we  doubt");  McKinrie  v.  Hill,  51 
Holdane  v.  Sumner,  15  Wall.  600,  21  Mo.  303,  11  Am.  Rep.  450  (holding 
U.  S.  (L.  ed.)  254;  Washington  Uni-  that  though  the  courts  of  a  county  in 
versity  v.  Finch,  18  Wall.  106,  21  U.  Missouri  were  closed  for  a  time  in  con- 
S.  (L.  ed)  818;  Batesville  Institute  v.  sequence  of  the  civil  war,  the  statute 
Kauffman,  18  Wall:  151,  21  U.  S.  (L.  of  limitations  did  not  oease  to  run  for 
ed.)  775;  Ross  v.  Jones,  22  Wall.  576,  the  time  as  to  a  promissory  note  made 
22  U.  S.  (L.  ed.)  730;  Amy  v.  Water-  in  the  county) ;  13  Am.  Dec.  370  note, 
town,  130  U.  S.  320,  9  S.  Ct.  537,  32  19.  United  States  v.  Wiley,  11  WalL 
U.  S.  (L.  ed.)  953;  Coleman  v.  Holmes,  508,  20  U.  S.  (L.  ed.)  211. 
44  Ala.  124,  4  Am.  Rep.  121;  Perkins  20.  Hanger  v.  Abbott,  6  Wall.  632, 
V.  Rogers,  35  Ind.  124,  9  Am.  Rep.  639  18  U.  S.  (L.  ed.)  939;  Caperton  v. 
and  note;  Cocke  v.  McGinnis,  1  Mart.  Bowyer,  14  WalL  216,  20  U.  S.  (L. 
&  Y.  (Tenn.)  361,  17  Am.  Dec.  809;  ed.)  882;  Ross  v.  Jones,  22  Wall.  576, 
Luter  V.  Hunter,  30  Tex.  688,  98  Am.  22  U.  S.  (L.  ed.)  730;  Dougherty  v. 
Dec,  494;  Caperton  v.  Martin,  4  W.  Snyder,  15  Serg.  &  R.  (Pa.)  84,  1« 
Va.  138,  6  Am.  Rep.  270.  Am.  Dec.  520. 

Note:  70  A.  S.  R.  622.  Compare  1.  The  Protector,  12  WalL  700,  20 
Zacharie  v.  Godfrey,  50  111.  186,  99  U.  S.  (L.  ed.)  463;  Brown  v.  Hiatt,  15 
Am.  Dec.  506  (holding  that  a  resident  WalL  177,  21  U.  S.  (L.  ed.)  128;  Ad- 
of  Louisiana  at  the  beginning  of  the  ger  v.  Alston,  15  WalL  555,  21  U.  S. 
civil  war  was  not  to  be  regarded  as  an  (L.  ed.)  234;  Coleman  v.  Holmes,  44 
alien  enemy,  and  subject  to  the  disa-  Ala.  124,  4  Am.  Rep,  121;  Perkins  v. 
bilities  thereof,  so  that  the  statute  of  Rogers,  35  Ind.  124,  9  Am.  Rep.  639 
limitations  would  be  suspended  in  his  and  note, 
favor,  where  he  remained  loyal  to  the 
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and  could  not  have  the  effect  of  eDlarg;ing  the  time  fixed  hy  the 
statute  of  limitations,  it  being  expressly  declared  that  no  other  dis- 
ability than  those  enumerated  therein  should  prevent  any  claim  from 
being  barred.' 

239.  Principles  Underlying  Rule. — ^The  principle  underlying  the 
rule  suspending  the  operation  of  the  statute  during  war  is  founded 
on  the  law  of  nations,  which  forbids  any  intercourse  between  the  citi- 
zens of  belligerent  countries.*  Statutes  of  limitation,  in  fixing  a 
period  within  which  rights  of  action  must  be  asserted,  proceed  upon 
the  principle  that  the  courts  of  the  country  where  the  person  to  be 
prosecuted  resides,  or  the  property  to  be  reached  is  situated,  are  open 
during  the  prescribed  period  to  the  suitor.  The  principle  of  public 
law  which  closes  the  courts  of  a  country  to  a  public  enemy  during 
war  renders  compliance  by  him  with  such  a  statute  impossible.* 
The  effect  of  war  is  to  suspend  the  right  to  sue  not  only  without  any 
fault  on  the  part  of  the  creditor,  but  under  circumstances  which  make 
it  his  duty  to  abstain  from  any  such  attempt.  His  remedy  is  sus- 
pended by  the  acts  of  the  two  governments  and  by  the  law  of  nations, 
not  applicable  to  the  subject  of  the  controversy  at  its  date,  but  which 
comas  into  operation  in  consequence  of  an  event  over  which  he  has 
no  control.* 

XII.  Waiveb  and  Estoppel  Generally 

240.  In  General. — The  plea  of  the  statute  of  limitations  is  a  per- 
sonal privilege  •  which  a  party  may  waive '  or  may  for  some  reason 

2.  Kendall  v.  United  States,  107  U.  155  la.  217,  135  N.  W.  738,  Aim.  Ca». 
S.  123,  2  S.  Ct  277,  27  U.  S.  (L.  ed.)  1914C  1104;  Moxley  v.  Bagan,  10 
437.  Bush  (Ky.)  156, 19  Am.  Rep.  61 ;  Wel- 

3.  Hanger  r.  Abbott,  6  Wall.  532,  ton  v.  Boggs,  45  W.  Va.  620,  32  S.  B. 

H  S;  ?;  it;  ^^  ^^^J  ^2^^  ^V  .^^^^^'  232,  72  a.  S.  R.  833  and  note. 
22  WaU.  576,  22  U.  S.  (L.  ed.)  730;       Note:  8  Ann.  Cas.  379. 

Amy  V.  Watertown,  130  U.  S.  320,  0  o^^  anrx-nu  nor"  r  ao  +/^  nafn-M  a#  ♦!,« 
«:  Pt  p;^7  ^9  n  Q   /T    oA\  q^^  ^^^  supra,  par.  b,  as  to  nature  oi  the 

S.  Ct  537,  32  U.  S.  (L.  ed^)  953.  right  to  assert  this  defease. 

n  \n"ZI\  ^28'  '  7.  Sanger  v.  Nightingale,  122  U.  8. 

6.Voi  v'-S  22  Wall.  576,  22   JJJj^^  S.  Ct.  1109   30  U   S.  (L  ed) 

U  S    (L.  ed.)  73o7  1105;  Finn  v.  United  States,  123  U. 

6.  Sanger  V.  Nightingale,  122  U.  8.  ?Ao^^^A.^^*  ^^^^^'  ^L^'^^;  ^^®^1 

176,  7  S.  Ct  1109,  30  U.  S.  (L.  ed.)  128;   Rich  v.  Bray,  37   Fed.   273,  2 

1105;  Rich  v.  Bray,  37  Fed.  273,  2  liK.A.  225;  Evans  ▼.  Faircloth-Byrd 

L.R.A.  226;  Evans  v.  Faircloth-Byrd  Mercantile  Co.,  165  Ala.  176,  51  So. 

Mercantile  Co.,  165  Ala.  176,  51  So.  785,  21  Ann.  Caa.  1164;  Grubbs  v.  Nix- 

785,  21  Ann.  Cas.  1164;  McCarthy  v.  on,  93  Ark.  79, 123  S.  W.  785,  137  A. 

White,  21  Cal.  495,  82  Am.  Dec  754;  8.  R.  78  and  note;  Wells  v.  Enright, 

Wells  V.  Enri^t,  127  Cal.  669,  60  Pac  127  Cal.  669,  60  Pac.  439,  49  L.R.A. 

439,     49     L.R.A.     647;     Sterrett     v.  647;  Merrills  v.  Swift,  18  Conn.  257, 

Sweeney,  15  Idaho  416,  98  Pac.  418,  46  Am.  Dec.  315;  Fred  Miller  Brewing 

128  A.  S.  R.  68  and  note,  20  L.R.A.  Co.  v.  Capital  Ins.  Co.,  Ill  la.  590,  »2 

{N.S.)   963;  Fitzgerald  v.  Flanagan,  N.  W.  1023,  82  A.  S.  R.  529  and  note; 
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be  estopped  to  assert.^  Thus  it  is  held  that  a  party  by  his  failure 
to  set  it  up  in  his  answei;  wiU  be  regarded  as  having  waived  the  defense 
of  the  statute.*  So  it  has  been  decided  that  where  a  foreclosure  trial 
proceeds  until  the  close  of  the  mortgagee's  case,  without  the  issue 
of  limitations  being  raised,  and  the  liability  of  the  mortgagor  is  con- 
ceded, the  defense  must  be  deemed  waived,  and  an  answer  thereafter 
filed  without  leave  of  coiui;,  setting  up  the  statute,  will  be  disregarded 
on  appeal.^^  And  as  distinguished  from  a  waiver  it  seems  to  be  gen- 
erally recognized  that  a  person  may  withdraw  a  plea  of  the  statute 
at  his  option  and  that  whether  he  has  done  so  is  a  question  for 
the  court  and  not  for  the  jury.^*  A  person  may  also  be  precluded 
by  an  acknowledgment  or  new  promise  **  or  by  a  part  payment  ^* 
from  relying  on  the  statute  as  a  defense.  So  a  mortgage  given  to 
secure  an  obligation  barred  by  the  statute  amounts  to  a  waiver  of 
the  bar.^^  But  it  has  been  held  that  the  silence  of  a  subscriber  for 
corporate  stock  for  several  years  within  which  time  the  statute  of 
limitations  has  run,  and  his  sitting  by  while  large  expenditures 
were  being  made,  does  not  estop  him  from  pleading  the  statute  against 
his  subscription  for  the  stock.** 

241.  Who  May  Waive. — Since  the  privilege  of  the  plea  of  the  stat- 
ute of  limitations  is  a  personal  one  **  a  waiver  must,  of  course,  be 
by  the  debtor  or  by  some  one  empowered  by  him  thus  to  act.*' 
Thus  a  mere  stranger  to  the  claim,  as  a  creditor,  although  he  may 
be  injuriously  affected  by  his  debtor's  failure  to  set  up  the  statute, 
cannot  do  so  himself,  or  compel  his  debtor  to  do  so.  In  accordance 
with  this  view  it  has  been  held  that  if  a  judgment  creditor  brings 
a  suit  in  equity  to  subject  the  lands  of  his  debtor  to  the  satisfaction 

Fitzgerald  v.  Flanagan,  155  la.  217,  Rep.  548;  Sturges  v.  Burton,  8  Ohio 

135  N.  W.  738,  Ann.  Cas.  1914C  1104;  St.  215,  72  Am.  Dec.  582  and  note; 

Gilbert  v.  Hewetson,  79  Minn.  326,  82  Alexander  v,  Munroe,  54  Ore.  500,  101 

N.  W.  655,  79  A.  S.  R.  486  and  note;  Pac.  903,  103  Pac.  514,  135  A.  S.  R. 

Shapley  v.  Abbott,  42  N.  Y.  443,  1  840. 

Am.  Rep.  548;  Robinson  v,  McDowell,  10.  Alexander  v.  Munroe,  54  Ore, 

133  N.  C.  182,  45  S.  E.  545,  98  A.  S.  500,  101  Pac.  903,  103  Pac.  514,  135 

R.  704  and  note;  Sturges  v.  Burton,  8  A.  S.  R.  840. 

Ohio  St.  215,  72  Am.  Dec.  582  and  11.  Moore  v.  Stuart,  215  Mass.  456, 

note.  102  N.  E.  658,  Ann.  Cas.  1914D  472. 

Notes:  16  L.R.A.(N.S.)  646;  L.R.A.  12.  See  infra,  par.  247  et  seq. 

1915B  1048.  13.  See  infra,  par.  283  et  seq. 

8.  Klass  V.  Detroit,  129  Mich.  35,  88  14.  Merrills  v.  Swift,  18  Conn.  267, 
N.  W.  204,  95  A.  S.  R.  407  and  note.  46  Am.  Dec.  315. 

See  Estoppel,  vol.  10,  p.  834.  15.  Note:  95  A.  S.  R.  42L 

9.  Rich  V.  Bray,  37  Fed.  273,  2  16.  See  supra,  pax.  240  et  seq. 
L.R.A.  225;  Fred  Miller  Brewing  Co.  17.  Cuykendall  v.  Doe,  129  la.  463, 
V.  Capital  Ins.  Co.,  Ill  la.  590,  82  N.  105  N.  W.  698,  113  A.  S.  R.  472,  3 
W.  1023,  82  A.  S.  R.  529  and  note;  L.R.A.(N.S.)  449;  Welton  v.  Boggs, 
Gilbert  v.  Hewetson,  79  Minn.  326,  82  45  W.  Va.  620,  32  S.  E.  232,  72  A.  S- 
N.  W.  655,  79  A.  S.  R.  486  and  note ;  R.  833. 

Shapley  v.  Abbott,  42  N.  Y.  443, 1  Am. 
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of  the  judgment,  and  sets  up  the  existence  of  an  older  judgment  in 
favor  of  another  person,  which  is  barred  by  the  statute  of  limitations, 
but  the  defendant,  being  alive,  does  not  plead  the  statute  as  to  that 
judgment,  which,  if  done,  would  give  the  plaintiflf's  judgment  prior- 
ity, the  complainant  cannot  compel  him  to  do  so,  nor  file  such  plea 
himself. ^^  And  it  has  been  held  that  an  attorney  empowered  to 
eonfess  judgment  on  an  obligation  before  it  was  barred  by  limitation 
has  no  authority  to  waive  tiie  defense  of  the  statute.^*  But  there 
is  authority  for  the  doctrine  that  there  may  be  a  confession  of  judg- 
ment by  an  executor  or  administrator  which  will  be  good  as  against 
the  estate.^^  It  seems  also  to  be  generally  held,  although  there  is 
authority  to  the  contrary,*  that  an  executor  or  administrator  is  not 
bound  to  plead  the  statute  against  a  debt  due  from  the  estate  and 
which  is  barred  but  may  waive  the  defense  of  limitation.*  But,  accord- 
ing to  some  cases,  while  an  administrator  is  not  bound  to  plead  the 
statute  of  limitations,  if  the  personal  assets  in  his  hands  axe  suffi- 
cient to  pay  the  decedent's  debts,  where  a  resort  to  realty  is  neces- 
sary to  raise  a  fund  for  that  purpose  a  contrary  rule  prevails.*  And 
where  a  statute  provides  that  no  suit  shall  be  maintained  against  any 
administrator  unless  commenced  within  a  certain  time,  the  right 
of  an  administrator  to  waive  the  bar  of  the  statute  has  been  denied.^ 
Again,  an  officer  of  a  corporation  may  in  some  cases,  under  a  proper 
authorization,  waive  the  right  to  plead  the  statute.*  In  this  connec- 
tion it  may  also  be  noted  that  Congress  may  by  legislation  waive  a 
defense  based  on  the  statute  of  limitations.*  But  an  officer  of  the 
government  cannot  waive  a  limitation  imposed  by  statute  upon  suits 
against  the  United  States,  in  the  absence  of  authority  permissive  of 
such  action.' 

242.  Requests  Not  to  Sue  or  for  Indulgence. — ^Although  a  request 
not  to  sue  may  when  coupled  with  other  circumstances  preclude  a 
party  from  availing  himself  of  the  statute,  yet  it  seems  to  be  gener- 
ally held  that  a  mere  request  by  the  defendant  not  to  sue,  without  any 

18.  Welton  v.  Boggs,  46  W.  Va.  620,  or  new  promise  by  executor  or  admin- 
32  S.  E.  232,  72  A.  S.  R.  833.  istrator;  par.  305;  as  to  part  payment 

19.  Cuykendall  v.  Doe,  129  la.  453,  by  such  representatives. 

105  N.  W.  698,  113  A.  S.  R.  472,  3  3.  Pollard  v.  Scears,.28  Ala.  484,  66 
L.R.A.(N.S.)  449.  Am.  Dec.  364. 

20.  Note:  L.R.A.1915B  1049.  Note:  L.R.A.1915B  1022. 

1.  Dawes  v.  Shed,  15  Mass.  6,  8  Am.       4.  Rockport  v.   Walden,  54  N.  H. 
Dec.  80  and  note.  167,  20  Am.  Rep.  131. 

Note:  LJI.A.1915B  1024.  6.  WeUs  v.  Enright,  127  Cal.  669,  60 

See  also  ExECxnx>RS  and  Adkinis-  Pac.  439,  49  L.R.A.  647. 
TRATORS,  vol.  11,  p.  217.  6.  United  States  v.  Camming,  130 

2.  Notes:  72  A.  S.  R.  837;  L.R.A.  U.  S.  452,  9  S.  Ct  583,  32  U.  S.  (L. 
1915B  1019.    See  also  Executors  and  ed.)  1029. 

Administrators,  vol.  11,  p.  216.  See  7.  Finn  v.  United  States,  123  U.  S. 
infra,  par.  279,  as  to  acknowledgment   227,  8  S.  Ct.  82,  31  U.  S.  (L.  ed.)  128. 
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contract,  promise  to  pay,  or  agreement  not  to  plead  the  statute,  will 
not  prevent  him  from  taking  advantage  of  the  defense  thus  afforded.* 
Similarly  it  has  been  held  that  a  request  to  the  payee  for  indulgence 
to  the  payor  of  a  r>ote  does  not  hinder  or  obstruct  his  legal  nghts, 
and  cannot  preclude  the  sureties  from  the  protection  of  the  statute 
if  the  indulgence  run  for  the  statutory  period.* 

243.  Creditor  Misled  by  Debtor. — ^A  debtor  has  frequently  been 
held  to  be  estopped  from  relying  on  the  statute  as  a  defense  where, 
by  acts  of  a  fraudulent  character,  he  has  misled  the  creditor  and 
induced  him  to  refrain  from  bringing  suit  within  the  statutory 
period.^*  And  if  a  defendant  intentionally  or  negligently  misleads 
a  plaintiff  by  his  misrepresentations,  and  causes  him  to  delay  suing 
until  the  statutory  bar  has  fallen,  the  defendant  will  be  estopped  from 
pleading  the  statute  of  limitations.*^  And  the  prevailing  view  seems 
to  be  that  the  doctrine  of  estoppel  applies  where  the  creditor,  before 
the  debt  is  barred,  is  lulled  into  security  by  the  oral  promise  of  the 
debtor  that  he  will  not  avail  himself  of  the  statute  of  limitations, 
and  suit  is  delayed  by  reason  thereof.  It  is  not  necessary  that  the 
debtor  should  intend  to  mislead,  but,  if  his  declarations  are  such  as 
are  calculated  to  mislead  the  creditor,  who  acts  upon  them  in  good 
faith,  an  estoppel  will  be  created.**  So  payments  which  cause  the 
party  to  refrain  from  beginning  an  action,  and  which  induce  a  reason- 
able belief  that  they  are  made  to  prevent  suit,  are  held  to  create  an 
estoppel.  But  a  payment  by  an  heir  or  devisee,  where  there  is  no 
obligation  to  pay  the  debt,  is  held  not  to  have  this  result.  Nor  is 
silence  on  receiving  an  account  rendered  held  to  create  an  estoppel.** 
Again,  an  estoppel  has  been  held  to  apply  where  a  party  was  pre- 
vented from  taking  action,  within  the  time  prescribed  by  the  statute, 
by  reason  of  representations  made  to  him  of  existing  facts,  within 
the  knowledge  of  the  party  making  them,  and  of  which  the  party 
relying  thereon  was  ignorant.     But  where  both  parties  are  equally 

8.  Klass  V.  Detroit,  129  Mich.  36,  88  fraud  suspending  the  operation  of  the 
N.  W.  204,  95  A.  8.  R.  407  and  note;   statute. 

Brown  v.  Atlantic  Coast  Line  R.  Co.,  H-  Holman  v.  Omaha,  etc,  E.,  etc., 

147  N.  C.  217,  60  S.  E.  985, 16  L.R.A.  Co.,  117  la.  268,  90  N.  W.  833,  94  A. 

(N.S.)  645  and  note.  ^    R.  293,  62  LJR.A.  3^;  Ml^ur^ 

Note:   9   Ann.    Cas.   756.     See   63  ^^''  ^'^9:  J-  ™*'  ^Lr^  ^^"'  ^ 

L.R.A.  201  note.  ^^^'  }\l  f^H'  2"^:^^^' 

9.  Colem-    V.    Walker     3    Mete  ftsZLf^'^ur^^  161  U.  S. 

^  X?*:     A  7       A      r;..^  334,  16  S.  Ct.  512,  40  U.  8.  (L.  ed.) 

Note:  9  Ann.  Cas.  756  ygl;  Holman  v.  Omaha,  etc.,  R,  etc., 

10   Umon  Mortg.,  etc.,  Co.  V.  Peters,  Co.,  117  la.  268,  90  N.  W.  833,  94  A. 

72  Miss.  1058,  18  So.  497,  30  L.R.A.  s.  R.  293,  62  L.R.A.  395;  Klass  v.  De- 

829 ;  Holloway  v.  Appelget,  65  N.  J.  troit,  129  Mich.  35,  88  N,  W.  204,  96 

Eq.  583,  40  Atl.  27,  62  A.  S.  R.  827.  A.  S.  R.  407  and  note. 

Note:  93  A.  S.  R.  419.  Note:  63  L.R.A.  195. 

See  supra,  par.  213  et  seq.,  aa  to  13.  Note :  63  L.R.A.  203. 
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informed,  or  the  representations  did  not  delay  the  bringing  of  the 
action;  or  where  there  is  no  inducement  given  for  delay;  or  where 
the  representation  is  as  to  something  to  be  done,  or  is  not  intended 
to  prevent  a  suit/ and  made  with  an  honest  belief;  or  where  there 
is  no  concealment,  or  any  effort  to  prevent  a  suit,  it  is  held  that 
there  is  no  estoppel.^^  And  in  general  it  is  said  that  a  defendant  is 
not  estopped  to  plead  the  statute  of  limitations,  unless  it  can  be  fairly 
said  that  he  is  responsible  for  deceiving  the  plaintiff,  and  inducing 
him  to  postpone  action  upon  some  reasonably  well  founded  belief 
that  his  claim  will  be  adjusted  if  he  does  not  sue.^*^  Or,  as  it  has 
been  declared,  the  cases  of  estoppel  seem  to  be  confined  to  those 
instances  where  an  intentional  or  negligent  deception  is  involved.** 

244.  Application  of  Principles  Relating  to  Deception  by  Debtor. — 
In  the  application  of  the  principles  relating  to  acts  of  the  debtor  by 
which  his  creditor  has  been  misled  *'  it  has  been  decided  that  an  estop- 
pel to  plead  the  statutory  bar  to  an  action  for  personal  injuries  arises 
where,  pending  negotiations  for  settlement,  the  defendant  gave  assur- 
ance that  the  bar  would  not  be  pleaded,  and  the  plaintiff,  relying  there- 
on, neglected  to  bring  suit  until  the  statutory  period  has  elapsed.*^ 
Similarly  a  municipality  cannot  assert  the  dormancy  of  certain  judg- 
ments against  it  for  failure  to  issue  execution  thereon  within  the 
prescribed  period  where,  during  most  of  that  period,  it  was  carrying 
out  its  contract  arrangement  with  its  judgment  creditors  to  pay  such 
judgments  in  the  order  of  their  rendition,  out  of  the  judgment  fund, 
the  effect  of  which  was  to  prevent  the  judgment  creditors  from  taking 
such  steps  as  the  law  permitted  to  collect  their  judgments  by  execution 
or  mandamus.**  And  it  has  also  been  held  that  one  who  fraudulently 
obtains  money  on  a  mortgage  by  representing  that  his  property  is 
unencumbered  is  estopped  to  contest  the  mortgagee's  right  of  sub- 
rogation to  earlier  liens  on  the  ground  that  they  are  barred  by  the 
statute  of  limitations.  And  the  representative  of  a  deceased  person, 
who  stands  in  his  shoes,  is  said  to  be  bound  by  an  estoppel  raised  by 
the  fraud  of  the  decedent.'®  But  it  has  been  decided  that  the  mere 
persuasion  of  one  defrauded  into  purchasing  corporate  stock  not  to 
bring  an  action  for  the  damages  will  not,  in  the  absence  of  fraud, 

14.  Andreae  v.  Redfield,  98  U.  8.  18.  Holman  v.  Omaha,  etc.,  B.,  etc., 
225,  25  U.  S.  (L.  ed.)  158.  Co.,  117  la.  268,  90  N.  W.  833,  94  A. 

Note :  63  L.R- A.  202.  S.  R.  293,  62  L.R.A.  395. 

15.  Klass  V.  Detroit,  129  Mich.  35,  19.  Beadles  v.  Smyses,  209  D.  S. 
88  N.  W.  204,  95  A  S.  R.  407  and  393,  28  S.  Ct  522,  52  U,  S.  (L.  ed.) 
aote.  849. 

16.  Klass  V.  Detroit,  129  Mich.  35,  20.  Union  Mortg.,  etc.,  Co.  v.  Peters, 
88  N.  W.  204,  95  A.  S.  R.  407  and  72  Miss.  1058,  18  So.  497,  30  L.R.A. 
note.  829. 

17*  See  supra,  par.  243. 
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prevent  the  one  who  effected  such  result  from  taking  advantage  of 
the  statute  of  limitations  when  the  action  is  brought^ 

245.  Agreements  Generally, — Although,  according  to  some  decis- 
ions, agreements  to  waive  the  statute  will  not  be  upheld,*  the  weight 
of  authority  establishes  the  rule  .that  an  agreement  or  promise,  whether 
oral  or  written,  by  the  debtor  not  to  plead  the  statute  of  limitations, 
made  before  the  expiration  of  the  statutory  period,  and  relied  upon 
by  the  creditor,  until  after  the  statutory  period  has  expired,  operates 
as  an  estoppel  in  pais  as  against  the  debtor,  and  precludes  him  from 
interposing  the  defense  of  the  statute  to  defeat  the  action,*  in  some 
cases  there  being  an  indication,  however,  that  the  agreement  should 
be  for  a  definite  or  reasonable  time.*  And  although  there  is  authority 
to  the  contrary,*  it  is  held  in  several  jurisdictions  that  such  benefit 
may  be  waived  by  an  express  agreement  made  contemporaneously 
with,  and  as  a  part  of,  the  principal  agreement  out  of  which  the 
cause  of  action  arises.*  And  it  has  been  decided  that  an  agreement 
not  to  plead  the  statute  of  limitations  is  not  void  as  against  public 
policy,  and  that  the  forbearance  to  bring  suit  on  a  claim  is  a  sufficient 
consideration  for  such  an  agreement.'  And,  in  general,  it  is  said 
that  an  agreement  in  accord  and  satisfaction,  or  for  an  arbitration  and 
award,  or  for  a  reference,  or  an  agreement  that  a  claim  is  to  abide 
the  issue  of  a  suit  on  another  claim,  or  any  agreement  whereby  the 
creditor  is  lulled  into  security  and  thereby  delays  action,  is  held  to 
(Teate  an  estoppel,  and  to  bai'  the  debtor  from  relying  on  the  statute. 
This  is  on  the  ground  that,  where  the  act  or  promise  of  one  man 
causes  the  other  to  do  something  which  he  otherwise  would  not  have 
done,  or  to  forbear  to  do  something  which  he  otherwise  would  have 

1.  McKav  V.  McCarthy,  146  la.  546,  Notes:  95  A,  8.  R.  411,  417;  63 
123  N.  W.'755,  34  L.R.A.(N.S.)  911  L.R.A.  193;  16  L.R.A.(N.S.)  646. 

and  note.                         *  4.  Wells  v.  Enright,  127  Cal.  669,  60 

2.  Moxley  v.  Ragan,  10  Bush  (Ky.)  Pac.  439,  49  L.R.A.  647;  Holman  v. 
156,  19  Am.  Rep.  61;  Union  Central  Omaha,  etc.,  R.,  etc,  Co.,  117  la.  268, 
Life  Ins.  Co.  v.  Spinks,  119  Ky.  261,  90  N.  W.  833,  94  A.  S.  R.  293,  62 
83  S.  W.  615,  84  S.  W.  llfiO,  7  Ann.  L.R.A.  395;  Parchen  v.  Chessman,  49 
Cas.  913  and  note,  69  L.R.A.  264;  Mont.  326,  142  Pac.  631,  146  Pac.  469, 
Shapley  v.  Abbott,  42  N.  Y.  448, 1  Am.  Ann.  Caa.  1916A  681  and  note;  Lyn- 
Rep.  548.  See  also  Estoppel,  vol.  10,  don  Sav.  Bank  v.  International  Co.," 78 
p.  834.  Vt.  169,  62  AtL  60, 112  A.  S.  R.  900. 

3.  Randon  v.   Toby,  11  How.  493,  5.  Note :  Ann.  Cas.  1916A  688. 

13  U.  S.  (L.  ed.)  784;  Smith  v.  Lau-  6.  Parchen  v.  Chessman,  49  Mont. 

rence,  38  Cal.  24,  99  Am.  Dec.  344;  326,  142  Pac.  631,  146  Pac.  469,  Ann. 

Wells  V.  Enright,  127  Cal.  669,  60  Pac.  Cas.  1916A  681  and  note ;  Lyndon  Sav. 

439,  49  L.R.A.  647;  Holman  v.  Omaha,  Bank  v.  International  Co.,  78  Vt.  169, 

etc.,  R.,  etc.,  Co.,  117  la.  268,  90  N.  W.  62  Atl.  50,  112  A.  S.  R.  900. 

833,  94   A.   S.   R.   293  and  note,  62  7.  Wells  v.  Enright,  127  Cal.  669, 

L.RA.  305;  Burton  v.  Stevens,  24  Vt.  60  Pac.  439,  49  L.R.A.  647.    But  see 

131,  58  Am.  Dec.  153  and  note;  Lyn-  Kellogg  v.  Dickinson,  147  Mass.  432, 

don  Sav.  Bank  v.  International  Co.,  78  18  N.  E.  223, 1  L.R.A.  346. 
Vt.  169,  62  Atl.  50,  112  A.  S.  R.  900. 
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done,  the  other  is  estopped  from  taking  advantage  of  the  act  or  omis- 
sion caused  by  his  own  act  or  promise.^  So  a  valid  agreement  not  to 
sue  upon  a  demand  until  the  happening  of  a  particular  event  has 
been  held  to  suspend  the  running  of  the  statute  until  such  event 
occurs.* 

246.  Particular  Agreements  as  to  Waiver. — In  accordance  with  the 
prevailing  views  as  to  the  right  by  agreement  to  waive  the  protection 
of  the  statute  ^^  it  has  been  held  that  the  makers  of  a  promissory  note 
may  stipulate  therein  that  they  will  waive  it.**  So  it  has  been  decided 
that  the  bar  of  the  statute  is  removed,  and  the  defendant  ia  techni- 
cally estopped  from  setting  up  the  defense  of  limitations,  whc'o  he 
signed  an  agreement  on  the  back  of  notes,  to  the  effect  that  he  would 
not  take  any  advantage  of  the  statute  on  the  notes.**  And  it  seems 
that  a  promise  to  pay  a  debt,  though  not  in  writing,  may  be  made  in 
such  a  manner  that  if  relied  upon  by  the  person  to  whom  made,  it 
may  constitute  an  estoppel  against  the  person  making  it  to  plead 
the  bar  of  the  statute.**  But  a  parol  promise  by  the  defendant  not  to 
avail  himself  of  this  defense  if  the  plaintiff  will  allow  him  further  time 
has  been  held  not  to  estop  the  defendant  from  setting  up  the  statute 
in  a  suit  brought  upon  that  claim,  as  the  promise,  not  being  in  writing, 
as  required  by  law,  is  not  such  an  acknowledgment  of  indebtedness 
as  will  relieve  the  claim  from  the  operation  of  the  statute.**  And 
an  oral  promise  to  make  a  renewal  of  a  debt,  or  to  waive  the  statute 
of  limitations  by  a  writing  to  be  executed  in  the  future,  has  been 
held  not  to  amount  to  a  renewal  or  a  waiver  when  it  appears  that  the 
instrument  was  prepared  but  its  execution  was  postponed  from  time 
to  time  and  finally  left  undone.** 

XIII.    ACKN0V7LEDGMBNT  AND  NeW  PbOMISB 

In  Oeneral 

247.  Development  of  the  Law. — The  act  21  James  I,  c.  16,  which, 
as  we  have  already  stated,  was  the  basis  of  statutes  of  limitation  in 
this  country,**  made  no  exception  in  those  cases  where  an  acknowl- 
edgment, or  a  new  promise,  or  a  part  payment  had  been  made  by  the 
debtor.  A  judicial  exception  was,  however,  ingrafted  thereon  at  an 
early  date  that  a  new  promise  or  part  payment  oiF  the  debt  revived  the 

8.  Notes:  63  L.R.A.  198;  16  L.R.A.  Am.  Dec.  153  and  note. 
(N.S.)  645.  13.  Note:  95  A.  S.  R.  418. 

9.  Smith  V.  Lawrence,  38  Cal.  24,  99       14.  Shapley  v.  Abbott,  42  N.  Y.  443, 
Am.  Dec.  344.  1  Am.  Rep.  548. 

10.  See  supra,  par.  245.  15.  Hartranft's  Estate,  153  Pa.  St. 

11.  Lvndon   Sav.  Bank  v.  Interna-   530,  26  Atl.  104,  34  A.  S.  R.  717  and 
tional  Co.,  78  Vt.  169,  62  Atl.  50,  112   not^. 

A.  S.  R.  900.  16.  See  supra,  par.  2. 

12.  Burton  v.  Stevens,  24  Vt.  131,  58 
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cause  of  action,  and  started  the  statute  running  anew,  although  no 
effect  was  given  to  a  simple  acknowledgment  This  conclusion  was 
founded  on  the  theory  that  the  statute  created  simply  a  presumption 
of  payment  or  served  only  to  extinguish  the  remedy  of  the  creditor. 
Subsequently  it  was  held  that  an  acknowledgment  was  evidence  from 
which  a  new  promise  to  pay  might  properly  be  found.  At  a  somewhat 
later  date  Lord  Tenterden,  after  saying  that  there  were  undoubtedly 
authorities  to  the  effect  that  the  statute  was  founded  on  a  presumption 
of  payment,  that  whatever  repels  that  presumption  is  an  answer  to 
the  statute,  that  any  acknowledgment  which  repels  that  presumption 
is  in  legal  effect  a  promise 'to  pay  the  debt,  and  that,  though  such 
acknowledgment  is  accompanied  with  only  a  conditional  promise,  or 
even  a  refusal  to  pay,  the  law  considers  the  condition  or  refusal  void, 
and  the  acknowledgment  itself  an  unconditional  answer  to  the  statute, 
further  declared  in  substance  that  these  cases  are  unsatisfactory  and 
in  conflict  with  some  others,  and  that  the  true  doctrine  is  that  an 
acknowledgment  can  be  an  answer  to  the  statute  only  upon  the  ground 
that  it  is  an  evidence  of  a  new  promise,  and  that  while,  upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general  promise 
to  pay  may  and  ought  to  be  implied,  yet,  where  a  debtor  guards  his 
Bcknowleds^ent  and  accompanies  it  with  a  declaration  to  prevent  any 
such  implication,  a  promise  to  pay  could  not  be  raised  by  implica- 
tion.^' Shortly  after  this  Lord  Tenterden's  act  (9  Geo.  IV,  c.  14) 
was  passed,  by  which  it  was  enacted  that  no  new  promise  should 
be  sufficient  to  take  the  case  out  of  the  operation  of  the  statute  unless 
in  writing,  signed  by  the  party  to  be  charged ;  further  providing  that 
the  effect  of  part  payment,  which  the  courts  had  held  operated  to 
revive,  should  not  be  changed  by  that  enactment  The  purpose  of 
that  act  was  to  put  a  limitation  upon  the  rule  ingrafted  upon  the 
original  statute  by  the  courts,  by  requiring  the  new  promise,  which 
the  courts  held  sufficient  to  toll  the  statute,  to  be  in  writing.  The 
act  did  not  create  the  rule,  but  simply  recognized  its  existence,  and 
limited  or  restricted  its  application  or  operation.  Thus  the  law  came 
to  this  country,  and  a  statute  similar  to  Lord  Tenterden's  act  is  found 
upon  the  statute  books  of  nearly  all,  if  not  all,  of  our  states.^^  And 
it  has  been  declared  as  a  general  rule,  in  respect  to  acknowledgments, 
that  there  must  be  one  of  these  three  things  to  take  the  caae  out  of 
the  statute:  Either  there  must  be  an  acknowledgment  of  the  debt, 
from  which  a  promise  to  pay  is  to  be  implied;  or  secondly,  there 
must  be  an  unconditional  promise  to  pay  the  debt;  or  thirdly,  there 

17.  Doran  v.  Doran,  145  la.  122, 123       18.  Olson  v.  Dahl,  99  Minn.  433, 109 
N.  W.  996,  25  L.R,A.(N.S.)  805  and   N.  W.  1001,  116  A.  S.  R.  435,  9  Ann, 
note;  Gillingham  v.  Brown,  178  Mass.   Cas.  252,  8  L.R.A.(N.S.)  444. 
417,  60  N.  E.  122,  55  L.R.A.  320.  Note:  8  L.R.A.(N.S.)  440. 

Note:  102  A.  S.  R.  752. 
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must  be  a  conditional  promise  to  pay  the  debt,  and  evidence  that 
the  condition  has  been  performed.** 

248.  General  Rule. — ^It  is  a  general  rule  that  a  new  promise  to  pay 
a  debt  or  an  unqualified  acknowledgment  of  a  debt  from  which  a 
promise  to  pay  may  be  implied  will  take  a  case  out  of  the  statute,'® 

where  it  is  not  coupled  with  any  refusal  to  pay  or  acoompanied  by 

19.  Gusty  V.  Donlan,  159  Mass.  245,  y.  House,  29  Md.  194,  96  Am.  Dec.  515 
34  N.  E.  360,  38  A.  S.  R.  419  and  note;  and  note;  Stewart  v.  Garrett,  65  Md. 
WiUoughby  v.  Irish,  35  Minn.  63,  27  392.  5  Atl.  324,  67  Am.  Rep.  333  and 
N.  W.  379,  59  Am.  Rep.  297.  note;  Perkins  v.  Dyer,  71  Md.  421,  18 

Notes:  102  A.  S.  R.  752;  38  L.R.A.  Atl.    889,    6   L.R.A.    198;    Beeler   v. 

(N.S.)  577.  Clarke,  90  Md.  221,  44  Atl.  1038,  78 

See  also  Waxren  y.  Cleveland,  111  A.  S.  R.  439  and  note;  Bangs  ▼.  Hall,  2 

Tenn.  174,  76  S.  W.  910,  102  A.  S.  R.  Pick.   (Mass.)   368,  13  Am.  Dec.  437 

749.  and  note;  Richardson  v.  Thomas,  13 

20.  Clementson  v.  Williams,  8  Gray  (Mass.)  381,  74  Am.  Dec.  636 
Cranch  72,  3  U.  S.  (L.  ed.)  491;  Mat-  and  note;  Custy  v.  Donlan,  159  Mass. 
tingly  V.  Boyd,  20  How.  128,  15  U.  S.  245,  34  N.  E.  360,  38  A.  S.  R.  419  and 
(L.  ed.)  845;  Newell  v.  Nixon,  4  Wall,  note;  WiUoughby  v.  Irish,  35  Minn.  63, 
572,  18  U.  S.  (L.  ed.)  305;  Shepherd  27  N.  W.  379,  59  Am.  Rep.  297;  Elliott 
y.  Thompson,  122  U.  S.  231,  7  S.  Ct.  v.  Leake,  6  Mo.  208,  32  Am.  Dec.  314; 
1229,  30  U.  S.  (L.  ed.)  1156;  St.  John  Chambers  v.  Rubey,  47  Mo.  99,  4  Am. 
V.  Garrow,  4  Port.  (Ala.)  223,  29  Am.  Rep.  318;  Chidsey  v.  Powell,  91  Mo. 
Dec.  280  and  note;  McCormick  v.  622,  4  S.  W.  446,  60  Am.  Rep.  267; 
Brown,  36  Cal.  180,  95  Am.  Dec.  170  Danforth  v.  Culver,  11  Johns.  (N.  Y.) 
and  note;  Lord  v.  Shaler,  3  Conn.  131,  146,  6  Am.  Dec.  361;  McCrea  v.  Pur- 
8  Am.  Dec.  160  and  note;  Peck  v.  Bots-  mort,  16  Wend.  (N.  Y.)  460,  30  Am. 
ford,  7  Conn.  172,  18  Am.  Dec.  92;  Dee.  103;  Van  Keuren  v.  Parmelee,  2 
Austin  V.  Bostwick,  9  Conn.  496,  25  N.  Y.  523,  51  Am.  Dec.  322  and  note ; 
Am.  Dec.  42  and  note;  Norton  v.  Shep-  Shapley  v.  Abbott,  42  N.  Y.  443, 1  Am. 
ard,  48  Conn.  141,  40  Am.  Rep.  157  Rep.  548;  Simonton  v.  Clark,  65  N.  C. 
and  note;  Newlin  v.  Duncan,  1  Har.  525,  6  Am.  Rep.  752;  Earby  v.  Mills, 
(Del.)  204,  25  Am.  Dec.  66;  Lanier  v.  78  N.  C.  124,  24  Am.  Rep.  460;  Levy 
McCabe,  2  Fla.  32,  48  Am.  Dec.  173  v.  Cadet,  17  Serg.  &  R.  (Pa.)  126,  17 
and  note;  Dickinson  v.  McCamy,  5  Ga.  Am.  Dec.  650;  Kensington  Bank  v. 
486,  48  Am.  Dec.  298  and  note;  Mar-  Patton,  14  Pa.  St.  479,  53  Am.  Dec. 
tin  V.  Broach,  6  Ga,  21,  50  Am.  Dec.  564;  Palmer  v.  Gillespie,  95  Pa.  St. 
306  and  note;  Dem  v.  Olsen,  18  Idaho  340,  40  Am.  Rep.  657;  Glenn  v.  Mc- 
358,  110  Pac.  164,  Ann.  Cas.  1912A  Cullough,  Harp.  L.  (S.  C.)  484, 18  Am. 
landnote,  L.R.A.1915B  1016;  Mellick  Dec.  661  and  note;  Burden  v.  McEl- 
V.  De  Seelhorst,  Breese  (111.)  221,  12  henny,  2  Nott  ft  McC.  (S.  C.)  60,  10 
Am.  Dec.  172  and  note;  Harris  v.  Mills,  Am.  Dec.  570  and  note;  Lee  v.  Perry, 
28  111.  44,  81  Am.  Dec.  259;  Senninger  3  McCord  L.  (S.  C.)  652, 15  Am.  Dec 
V.  Rowley,  138  la.  617, 116  N.  W.  695,  650  and  note;  Johnson  v.  Bounethea, 

18  L.R.A.(N.S.)  223;  Elder  v.  Dyer,  3  HiU  L.  (S.  C.)  15,  Riley  L.  9,  30 
26  Kan.  604, 40  Am.  Rep.  320 ;  Slaugh-  Am.  Dee.  347;  Wan«n  v.  Cleveland, 
ter^s  Succession,  108  La.  492,  32  So.  Ill  Tenn.  174,  76  S.  W.  910,  102  A. 
379,  58  L.R.A.  408  and  note;  Frey  v.  S.  R.  749;  McClenney  v.  McClenney,  3 
Kirk,  4  GiU  ft  J.  (Md.)  509,  23  Am.  Tex.  192,  49  Am.  Dee.  738  and  note; 
Dec.  581  and  note;  EUicott  v.  Nichols,  Thurmond  v.  Trammell,  28  Tex.  372, 
7  Gill  (Md.)  85,  48  Am.  Dec.  546  and  91  Am.  Dec.  321 ;  Olcott  v.  Scales,  3 
note;  Johnson  y.  Evans,  8  Gill  (Md.)  Vt.  173,  21  Am.  Dec.  585  and  note; 
155,  50  Am.  Dec.  669  and  note;  Knight  Wheelock  v.  Doolittle,  18  Vt  440,  46 
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any  circumstances  such  as  to  repel  the  inference  or  to  leave  it  in  doubt 
whether  the  person  intended  to  prolong  the  time  of  legal  limitation/ 
even  though  there  is  no  express  promise  on  the  part  of  the  debtor.*  And 
even  the  slightest  acknowledgment  has  been  held  sufficient.*  It  is  not, 
however,  the  mere  acknowledgment  of  a  subsisting  indebtment  which 
removes  the  bar.  Where  a  de^t  is  admitted  to  be  due,  the  law  raises  a 
promise  to  pay  it.  And  it  is  this  new  promise,  either  made  in  express 
terms  or  deduced  from  an  acknowledgment,  as  a  legal  implication, 
which  is  to  be  regarded  as  reanimating  the  old  promise,  or  as  impart- 
ing vitality  to  the  remedy,  which,  by  lapse  of  time,  has  become  extinct, 
and  thus  enabling  the  creditor  to  recover  upon  his  original  contract.* 
In  this  connection  it  has  also  been  held  that  an  acknowledgment 
sufficient  to  remove  the  bar  of  the  statute  of  limitations,  at  law,  will 
also  be  sufficient  in  equity.* 

249.  Consideration. — The  fact  that  a  debt  barred  by  the  statute  of 
limitations  still  exists  affords  a  sufficient  consideration  to  uphold  a 
new  promise  to  pay  it,*  or,  as  it  is  sometimes  expressed,  the  moral 

Am.  Dec.  163  and  note;  Abrahams  y.  48  Am.  Dec.  546  and  note;  Beeler  v. 

Swann,  18  W.  Va.  274,  41  Am.  Rep.  Clarke,  90  Md.  221,  44  Atl.  1038,  78 

692  and  note;  Pritchard  v.  Howell,  1  A.  S.  R.  439  and  note;  Richardson  v. 

Wis.  131,  60  Am.  Dec.  363  and  note.  Thomas,  13  Gray  (Mass.)  381,  74  Am. 

Notes:  62  Am.  Dec.  101;  9  A.  S.  R.  Dec.  636  and  note;  Custy  v.  Donlan, 

116;  39  A.  S.  R.  739;  43  A.  S.  R.  637;  159  Mass.  245,  34  N.  E.  360,  38  A.  S. 

35  L.R.A.(N.S.)  1177.  R.  419  and  note;  Chambers  v.  Rubey, 

1.  Dem  V.  Olsen,  18  Idaho  358,  110  47  Mo.  99,  4  Am.  Rep.  318;  Levy  v. 
Pae.  164,  Ann.  Cas.  1912 A  1  and  note,  Cadet,  17  Serg.  &  R.  (Pa.)  126, 17  Am. 
L.R.A.  1915B  1016;  Olcott  v.  Scales,  Dec.  650;  Palmer  v.  Gillespie,  95  Pa, 
3  Vt.  173,  21  Am.  Dec.  585  and  note.  St.  340, 40  Am.  Rep.  657;  Coles  v.  Kel- 
See  infra,  par.  262,  as  to  acknowledg-  sey,  2  Tex.  541,  47  Am.  Dec.  661  and 
ing  claim  but  not  renouncing  benefit  note.  Compare  Tate  v.  Clements,  16 
of  statute.  Fla.  339,  26  Am.  Rep.  709. 

2.  Elliott  V.  Leake,  5  Mo.  208,  32  Notes :  43  A.  S.  R.  637 ;  102  A.  S  R. 
Am.  Dee.  314;  Chidsey  v.  PoweU,  91  753. 

Mo.  622,  4  S.  W.  446,  60  Am.  Rep.  6.  Harris  v.  Mills,  28  IlL  44,  81  Am. 

267;  Glenn  v.  McCullough,  Harp.  L.  Dec.  259. 

(S.  C.)  484, 18  Am.  Dec.  661  and  note;  6.  Bell  v.  Morrison,  1  Pet  351,  7  U. 

Olcott  V.  Scales,  3  Vt.  173,  21  Am.  Dec.  S.  (L.  ed.)  174;  Shepherd  v.  Thomp- 

585  and  note.  son,  122  U.  S.  231,  7  S.  Ct.  1229,  30 

3.  Burden  v.  McElhenny,  2  Nott  &  U.  S.  (L.  ed.)  1156;  McCormick  v. 
McC.  (S.  C.)  60,  10  Am.  Dec.  570  and  Brown,  36  Cal.  180,  95  Am.  Dec.  170 
note.  and  note;  Spilde  v.  Johnson,  132  la. 

4.  Mattingly  v.  Boyd,  20  How.  128,  484, 109  N.  W.  1023, 119  A.  S.  R.  678, 
15  U.  S.  (L.  ed.)  845;  St.  John  v.  Gar-  8  L.R.A.(N.S.)  439  and  note;  Chace  v. 
row,  4  Port.  (Ala.)  223,  29  Am.  Dec.  Trafford,  116  Mass.  629,  17  Am.  Rep. 
280  and  note;  Newlin  v.  Duncan,  1  171;  Custy  v.  Donlan,  169  Mass.  245, 
Har.  (Del.)  204,  25  Am.  Dec.  66;  Dem  34  N.  E.  360,  38  A.  S.  R.  419  and  note; 
V.  Olsen,  18  Idaho  358,  110  Pac.  164,  Willoughby  v.  Irish,  35  Minn.  63,  27 
Ann.  Cas.  1912 A  1  and  note,  L.R.A.  N.  W.  379,  69  Am.  Rep.  297;  Batch- 
1915B  1016;  Mellick  v.  De  Seelhorst,  elder  v.  Batchelder,  48  N.  H.  23,  97 
Breese  (111.)  221,  12  Am.  Dec.  172;  Am.  Dec.  569;  DaAforth  v.  Culver,  11 
Ellicott  V.  Nichols,  7  Gill   (Md.)   85,  Johns.  (N.  Y.)  146,  6  Am.  Dec.  361; 
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obligation  to  pay  a  debt  barred  by  limitation  is  a  sufficient  considera- 
tion for  the  new  promise.^  As  has  been  stated  in  an  earlier  part  of 
this  article,  statutes  of  limitation  operate  on  the  remedy  only  and 
do  not  extinguish  the  debt.^  The  debt  remains  in  foro  conscientise 
as  obligatory  after  the  expiration  of  the  period  as  before;  and  upon 
this  theory  the  indebtedness  has  always  been  considered  a  good  con- 
sideration.*  Some  cases,  however,  take  the  view  that  the  validity  of 
such  new  promises  does  not  rest  on  the  consideration  of  moral  obliga- 
tion, but  on  the  right  of  a  party  to  waive  the  protection  of  a  statute 
relieving  him  from  indebtedness.*® 

250.  Necessity  of  a  Writing. — By  the  statutes  of  most  of  the  states 
it  is  provided  in  substance  that  no  acknowledgment  or  promise  shall 
be  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  statute,  unless  such  acknowledgment  or 
promise  be  made  or  contained  by  or  in  some  writing  subscribed 
by  the  party  chargeable.**  The  general  rule  as  to  the  character 
and  sufficiency  of  acknowledgments  applies  with  full  force  to  those 
in  writing.  They  must  be  clear  and  unequivocal,**  of  such  a  character 
that  a  promise  to  pay  the  debt  may  be  inferred,*'  or  contain  nothing 
inconsistent  with  such  an  inference,**  and  must  sufficiently  identify 
the  debt  or  be  of  such  a  character  that  there  is  no  uncertainty  as  to 
the  debt  referred  to.**  And,  although  in  some  jurisdictions  it  is  held 
that  the  acknowledgment  must  not  only  be  in  writing  but  an  uncon^ 

Jones  v.  Moore,  5  Bion.  (Pa.)  573,  6  Am.  Dec.  553  and  note;  Chidsey  v. 

Am.  Dec.  428;  Coles  v.  Kelsey,  2  Tex.  Powell,  91  Mo.  622,  4  S.  W.  446,  60 

541,  47  Am.  Dec  661  and  note;  Worn-  Am.  Rep.  267;  Pierce  v.  Seymour,  52 

ack  V.  Womack,  8  Tex.  397,  58  Am.  Wis.  272,  9  N.  W.  71,  38  Am.  Rep. 

Dec.  119,  overruled  on  another  point  by  737. 

Fitzgerald  v.  Turner,  43  Tex.  79.  Note :  102  A.  S.  R.  758. 

Notes:  39  A.  S.  R.  739;  102  A.  8.  12.  Pierce  v.  Merrill,  128  CaL  473, 

R.  752,  753;  53  L.R.A.  362.  61  Pac.  67,  79  A.  S.  R.  63  and  note; 

7.  Koons  V.  Vanconsant,  129  Mich.  Kleis  v.  McGrath,  127  la.  459,  103  N. 
260,  88  N.  W.  630,  95  A-  S.  R.  438  W.  371, 109  A.  S.  R.  396  and  note,  69 
and  note;  Pritchard  v.  Howell,  1  Wis.  L.R.A.  260;  Holley  v.  Curry,  58  W. 
131,  60  Am.  Dee.  363  and  note.  Va.  70,  51  S.  E.  135, 112  A.  S.  R.  944 

8.  See  supra,  par.  4.  and  note. 

9.  Levy  v.    Cadet,   17    Serg.  &  R.  Note :  5  L.R. A.  743. 

(Pa.)  126,  17  Am.  Dec.  650.  13.  Pierce,  v.  MerriU,  128  Cal.  473, 

10.  Note:  53  L.R. A.  362.  61  Pac.  67,  79  A.  S.  R.  63  and  note; 

11.  Walsh  V.  Mayer,  111  U.  S.  31,  Holley  v.  Curry,  58  W.  Va.  70,  51  S. 
4  S.  Ct.  260,  28  U.  S.   (L.  ed.)   338;  E.  135, 112  A.  S.  R.  944  and  note. 
Sears  v.  Howe,  80  Conn.  414,  68  Atl.  14.  Manchester  v.  Braedner,  107  N. 
983,  12  Ann.  Cas.  809  and  note ;  Dem  Y.  346,  14  N.  E.  405,  1  A.  S.  R.  829 
V.  Olsen,  18  Idaho  358,  110  Pac.  164,  and  note. 

Ann.  Cas.  1912A  1,  L.R.A.1915B  1016;  15.  Opp  ▼.  Wack,  62  Ark.  288,  12 
Chase  v.  Trailord,  116  Mass.  529,  17  S.  W.  565,  5  L.R.A.  743  and  note; 
Am.  Rep.  171;  Blanehard  v.  Blanch-  Doran  v.  Doran,  145  la.  122,  123  N. 
ard,  122  Mass.  558,  23  Am.  Rep.  397;  W.  996,  25  L.R.A.(N.S.)  805  and  note. 
Briscoe  V.  Anketell,  28  Miss.  361,  61 
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ditional  promise  to  pay  the  debt,^^  as  a  general  rule,  under  statutes 
of  this  character,  a  definite  recognition  and  acknowledgment  of  the  de- 
mand without  qualification  and  from  which  a  willingness  to  pay  may 
be  inferred  are  considered  to  be  sufficient  as  in  the  case  of  a  parol 
acknowledgment.*'  So  it  has  been  said  that  the  language  "acknowl- 
edgment of  the  justness  of  the  claim,"  in  such  a  statute,  had  a  well 
defined  meaning  in  the  law  of  limitations  before  such  statutes  were 
passed,  and  the  provision  was  intended  to  require  them  to  be  in 
writing  where  before  they  could  have  been  oral,  and  not  to  restrict 
the  power  of  parties  to  contract  generally.  The  purpose  was  only 
to  require  those  things  which  had  become  known  as  acknowledgments 
of  claims  to  be  in  writing.*®  Again,  in  construing  such  a  statute  it 
has  been  decided  that,  as  at  common  law  verbal  acknowledgments 
were  sufficient,  a  statute  requiring  written  acknowledgments  applies 
only  to  those  cases  within  the  provisions  of  the  general  statute  and 
that  as  to  cases  not  within  its  provisions  the  common  law  would 
prevail.**  Thus,  in  line  with  the  general  doctrine  it  has  been  held 
that  the  acknowledgment  by  a  signed  writing  required  by  such  a 
statute  to  take  a  claim  against  a  deceased  person  out  of  the  statute  of 
limitations  is  only  such  as,  if  made  orally  or  by  an  unsi^^ied  writing, 
would  be  sufficient  to  preserve  an  action  against  the  deceased  in  his 
lifetime,  and  in  such  a  case  an  unequivocal  acknowledgment  of  an 
existing  indebtedness  is  sufficient,  and  no  new  promise  in  express 
words  is  required.*®  Parol  evidence  is  also  admissible  to  prove  the 
contents  of  a  written  acknowledgment  of  indebtedness,  which  has 
been  lost,  for  the  purpose  of  taking  the  case  out  of  the  statute  of 
limitations.*  And  it  has  been  decided  that  letters  written  bv  a 
creditor,  requesting  payment  and  referred  to  in  letters  written  by 
the  debtor  in  reply  thereto,  are,  to  the  extent  that  they  make  intel- 
ligible the  letters  of  the  former,  a  part  of  such  letters,  and  in  con- 
nection therewith  are  admissible  in  evidence  and  that  it  is  competent 
to  prove  the  contents  of  such  letters  by  secondary  evidence  where  the 
originals  are  not  procurable.*    And  in  several  cases  it  has  been  held 

16.  Dem  y.  Olsen,  18  Idaho  358,  110  18.  San  Antonio  Real  Estate,  etc., 
Pac.  164,  Ann.  Cas.  1912A  1,  L.B.A.  Ass'n  v.  Stewart,  94  Tex.  441,  61  S. 
1915B    1016    and    note ;.    Warren    v.  W.  386,  86  A.  S.  E.  864. 
Cleveland,  111  Tenn.  174,  76  S.  W.  19.  Perkins  v.    Cheney,  114   Mich. 
910, 102  A.  S.  B.  749  and  note.  567,  72  N.  W.  595,  68  A.  S.  R.  495  and 

17.  Walsh  V.  Mayer,  111  U.  S.  31,  note. 

4  S.  Ct.  260,  28  U.  S.  (L.  ed.)  338;  20.  Sears  v.  Howe,  80  Conn.  414,  68 

Sears  v.  Howe,  80  Conn.  414,  68  Atl.  Atl.  983,  12  Ann.  Cas.  809  and  note. 

983,  12  Ann.  Cas.  809  and  note;  Dem  1.  Read  v.  Price,  [1909]   2  K.  B. 

V.  Olsen,  18  Idaho  358,  110  Pac.  164,  (Eng.)  724,  17  Ann.  Cas.  171. 

Ann.  Cas.  1912A  1,  L.R.A.1915B  1016  2.  Sears  v.  Howe,  80  Conn.  414,  68 

and  note;  Doran  v.  Doran,  145  la.  122,  AtL  983,  12  Ann.  Cas.  809  and  note. 
123  N.  W.  996,  25  L.B.A.(N.S.)  805 
and  note. 
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that  a  chain  of  letters  from  the  debtor  to  the  creditor  may  be  intro- 
duced in  evidence  to  show  an  acknowledgment  in  accord  with  the 
statutory  provision.'*  Again,  it  has  been  held  that  a  letter,  signed  by 
the  partnership  name  containing  an  acknowledgment  of  liability  on 
a  note  made  by  the  individual  members,  is  sufficient  where  the  note, 
though  in  form  that  of  the  individual  partners,  is  in  reality  a  partner- 
ship obligation,  and  the  firm  is  the  agent  of  all  the  members.* 

251.  Instances  of  Application  of  Rule  as  to  Writings. — ^In  the  appli- 
cation of  the  general  rule  as  to  the  construction  of  statutes  requiring 
an  acknowledgment  to  be  in  writing,  it  haa  been  held  that  a  mortgage 
may  be  revived  by  making  a  conveyance  of  the  property  by  the  mort- 
gagor, subject  to  the  mortgage,  upon  which  a  certain  amount  is 
stated  to  be  due  and  unpaid ;  *  and  that  a  sufficient  acknowledgment 
in  writing  may  consist  of  an  order  drawn  by  the  debtor  in  favor  of 
the  creditor,  and  requesting  a  third  person  to  pay  the  creditor  a  sum 
named  in  such  order.'  Again,  it  has  been  decided' that  a  statute  pro? 
viding  that  a  mortgage  shall  not  be  created,  renewed,  or  extended 
except  by  a  writing  executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property  does  not  prevent  the  mortgage  from 
continuing  to  operate  as  security  for  indebtedness,  the  form  of  which 
has  been  changed  by  giving  a  new  note  therefor,  thougli  but  for  the 
giving  of  such  new  note  the  pre-existing  evidence  of  indebtedness 
would  be  barred.'  But  it  haa  been  held  that  an  account  stated,  which 
is  not  supported  by  evidence  of  some  writing  signed  by  the  party 
to  be  charged,  will  not  prevent  the  running  of  the  statute  against  the 
previously  existing  liabilities  included  therein.^  Also,  the  making 
and  delivery  of  a  second  note  given  for  unpaid  interest  on  a  prior 
note  after  the  latter  is  barred  by  limitation  have  been  held  not  to  be 
such  a  written  admission  of  the  debt  evidenced  by  the  first  note  as 
will  operate  to  revive  the  right  of  action  thereon,  and  prevent  the 
interposition  of  the  statute.*  And  it  h^  also  been  held  that  a  con- 
tract to  compensate  by  legacy  one  who  has  performed  services,  in 
consideration  of  his  waiving  present  enforcement  of  the  claim,  is 
independent,  and  not  a  new  promise  to  pay  the  old  claim,  within  the 
provision  of  the  statute  that  no  such  promise  shall  take  a  claim  out 
of  the  operation  of  the  statute  of  limitations  unless  in  writing.*^ 

8.  Note :  12  Ann.  Cas.  811.  120  Cal.  220,  52  Pac.  583,  65  A.  S.  R. 

4.  Walsh  V.  Mayer,  111  U.  S.  31,  4  179. 

S.  Ct.  260,  28  U.  S.  (L.  ed.)  338.  8.  Jasper  Trust  Co.  v.  Lamkin,  162 

5.  Doran  v.  Doran,  145  la.  122,  123  Ala.  388,  50  So.  337,  136  A.  S.  R.  33, 
N.  W.  996,  25  L.R.A.(N.S.)  805  and  24  L.R.A.(N.S.)  1237;  Chace  v.  Traf- 
note.  ford,  116  Mass.  529,  17  Am.  Rep.  171. 

6.  Manchester  v.  Braedner,  107  N.  9.  Kleis  v.  McGrath,  127  la.  459, 
Y.  346,  14  N.  E.  405,  1  A.  S,  R.  829  103  N.  W.  371,  109  A.  S.  R.  396  and 
and  note.  note,  69  L.R.A.  200. 

7.  London,  etc.,  Bank  v.  Bandmann,  10.  Murtha   v.   Donohoo,   149   Wis. 
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Again,  where  a  person  indebted  to  another  in  a  certain  sum  of  money 
writes  to  him  recognizing  the  indebtedness;  tells  him  that  he  will 
keep  the  money  until  he  deems  him  capable  of  taking  care  of  it; 
that  he  shall  have  it  certain;  that  he  does  not  intend  to  interfere 
with  it;  and  that  he  may  consider  it  on  interest,  it  has  been  held  to 
be  sufficient  for  the  creation  of  a  valid  trust  which  is  not  within  the 
operation  of  the  statute  of  limitations.^^ 

252.  Time  of  Making  Acknowledgment. — ^In  reference  to  the  stat- 
ute of  limitations,  a  distinction  has  sometimes  been  taken  between  a 
new  promise  made  before  the  statute  has  run  and  one  made  after 
the  parties  have  been  exonerated  by  the  lapse  of  time,**  and  some  cases 
hold  that  an  acknowledgment  or  promise  made  while  the  contract  is  a 
subsisting  liability  establishes  a  continuing  contract  and  when  made 
after  the  bar  of  the  statute  a  new  contract.**  The  general  rule  seems 
to  be  that  there  is  no  distinction  between  the  legal  efifect  of  an  acknowl- 
edgment or  payment  made  before  or  after  the  bar  of  the  statute  of 
limitations  has  attached,  as  in  either  case  the  eflPect  is  to  subvert  the 
principle  of  presumed  payment  on  which  the  statute  is  founded.** 
And  the  original  debt  is  a  sufficient  legal  consideration  for  the  prom- 
ise whether  made  before  or  after  the  bar  of  the  statute  is  complete.** 

253.  Subject  of  New  Promise. — The  rule  relating  to  acknowledg- 
ments, new  promise  or  part  payment  has  been  confined  in  its  applica- 
tion to  contracts  express  or  implied  for  the  payment  of  money  and 
has  not  been  extended  to  actions  in  tort  or  upon  specialties  which  are 
required  to  be  brought  within  a  certain  time.*'  The  theory  of  the 
courts  in  this  respect  is  that,  as  to  such  obligations,  the  action  is  not, 
and  cannot  be,  founded  upon  a  promise,  either  express  or  implied, 
but  must,  in  the  nature  of  things,  be  either  in  debt  or  covenant; 
therefore  a  new  promise  or  part  payment  will  not  continue  the  right 
of  action.*'  Thus  a  subsequent  promise  will  not  operate  to  remove 
the  bar  of  the  statute  of  limitations  against  an  action  of  indebitatus 

481, 134  N.  W.  406, 136  N.  W.  158,  41  Notes:  62  Am.  Dec.  102;  102  A.  S. 

L.R.A.(N.S.)  246.  R.  756. 

11.  Hamer  v.  Sidway,  124  N.  Y.  15.  Shepherd  v.  Thompson,  122  U. 
538,  27  N.  E.  256,  21  A.  S.  R.  693,  12  S.  231,  7  S.  Ct.  1229,  30  U.  S.  (L.  ed.) 
L.R.A.  463.  1156.    See  supra,  par.  249,  as  to  con- 

12.  Elliott  V.  Leake,  5  Mo.  208,  32  sideration  generally. 

Am.  Dec.  314;  Van  Keuren  v.  Parme-  16.  Nelson  v.  Petterson,  229  111.  240. 

lee,  2  N.  Y.  523,  51  Am.  Dec.  322.  82  N.  E.  229,  11  Ann.  Cas.  178  and 

13.  McCorraick  v.  Brown,  36  Cal.  note,  13  L.R.A.(N.S.)  912  and  note; 
180,  95  Am.  Dec.  170.  And  see  infra,  Olson  v.  Dahl,  99  Minn.  433,  109  N. 
par.  254.  W.  1001,  116  A.  S.  R.  435,  9  Ann.  Cas. 

14.  St.  John  V.  Garrow,  4  Port.  252,  8  L.R.A.(N.S.)  444.  See  infra, 
(Ala.)  223,  29  Am.  Dec.  280  and  note;  par.  288,  as  to  payments  on  judgrments. 
Bound  V.  Lathrop,  4  Conn.  336,  10  17.  Olson  v.  Dahl,  99  Minn.  433,  109 
Am.  Dec.  147;  Cowhick  v.  Shingle,  5  N.  W.  1001,  116  A.  S.  R.  435,  9  Ann. 
Wvo.  87,  37  Pac.  680,  63  A.  S.  R.  17  Cas.  252,  8  L.R.A. (N.S.)  444. 

and  note,  25  L.R.A.  608. 
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assumpsit  based  upon  fraudulent  representations  and  concealments 
by  defendant,  since  the  foundation  of  the  action  is  in  tort,  and  it  is 
only  by  a  fiction  of  law  that  a  promise  to  pay  is  said  to  be  implied.** 
And  the  same  conclusion  has  been  reached  in  respect  to  an  action  for 
slander  which  has  been  barred  by  the  statute,  it  being  held  that  it 
cannot  be  revived  by  an  admission  that  the  slander  had  formerly 
been  uttered.**  Again,  it  has  been  held  that  a  bond  barred  by  the 
statute  of  limitations,  and  upon  which  no  payments  have  been  made, 
is  not  a  sufficient  consideration  to  support  an  action  upon  an  express 
promise  to  pay  it*®  And,  although  there  is  authority  for  the  doctrine 
that  a  judgment  is,  without  regard  to  the  cause  of  action  on  which  it 
is  founded,  a  debt  ex  contractu  which,  when  barred  by  the  statute 
of  limitations,  may  be  revived  by  a  new  promise,*  yet  there  are  other 
cases  which  hold  that  a  judgment  does  not  come  within  the  rule  that 
a  new  promise  suspends  the  operation  of  the  statute  of  limitations 
and  revives  and  continues  the  cause  of  action.* 

254.  Effect  of  New  Promise  on  Action. — ^Anew  promise,  made  before 
a  debt  is  barred  by  the  statute  of  limitations,  is  held  not  to  create  a 
new  and  substantive  contract,  but  to  be  merely  evidence  of  an  existing 
liability,*  and  to  fix  a  new  date  from  which  the  statute  runs.*  And 
where  the  action  is  barred,  at  the  time  of  the  promise,  it  has  been 
held  in  some  cases  that  it  does  not  give  any  new  cause  of  action,  but 
only  revives  the  old  cause,  and  is  of  no  other  use  than  to  prevent  the 
bar,  and  that  the  action  should  be  brought  on  the  original  cause.* 
In  these  cases  it  is  said  that  the  statute  does  not  annihilate  the  debt 

18.  Nelson  y.  Petterson,  229  HI.  240,  4.  Dem  v.  Olsen,  18  Idaho  358,  110 
82  N.  E.  229,  11  Ann.  Gas.  178  and  Pae.  164,  Ann.  Gas.  1912A  1,  L.B.A. 
note,  13  L.E.A.(N.S.)  912  and  note,       1915B  1016. 

19.  Note :  11  Ann.  Gas.  180.  Note :  102  A.  S.  R.  763. 

20.  Ludlow  V.  Van  Gamp,  7  N.  J.  Lb  5.  St.  John  v.  Garrow,  4  Port. 
113,  11  Am.  Dec.  529  and  note.  (Ala.)    223,   29   Am.   Dee.    280   and 

1.  McGormick  v.  Brown,  36  Gal.  note;  Harlan  v.  Bemie,  22  Ark.  217, 
180,  95  Am.  Dec.  170  and  note;  Spilde  76  Am.  Dec.  428  and  note;  Lord  v. 
V.  Johnson,  132  la.  484,  109  N.  W.  Shaler,  3  Gonn.  131,  8  Am.  Dec.  160 
1023, 119  A.  S.  R.  578,  8  L.R.A.(N.S.)  and  note;  Newlin  v.  Duncan,  1  Har. 
439  and  note;  Olcott  v.  Scales,  3  Vt  (Del.)  204,  25  Am.  Dec.  66;  Elder  v. 
173,  21  Am.  Dec.  585  and  note.  Dyer,  26  Kan.  604,  40  Am.  Rep.  320 ; 

Note :  9  Ann.  Gas.  254.  Wurth  v.  Paducah,  116  Ky.  403,  76  S. 

2.  Olson  V.  Dahl,  99  Minn.  433,  109  W.  143,  105  A.  S.  R.  225;  Way  v. 
N.  W.  1001,  116  A.  S.  R.  435,  9  Ann.  Sperry,  6  Gush.  (Mass.)  238,  52  Am. 
Gas.  252  and  note,  8  L.R.A.(N.S.)  Dec.  779  and  note;  Batchelder  v.  Bat- 
444;  Berkson  v.  Gox,  73  Miss.  339,  18  chelder,  48  N.  H.  23,  97  Am.  Dec.  569; 
So.  934,  55  A.  S.  R.  539  and  note.  Shippery  v.  Henderson,  14  Johns.  (N. 

3.  Dem  v.  Olsen,  18  Idaho  358,  110  Y.)  178,  7  Am.  Dec.  458;  Gobham  v. 
Pac.  164,  Ann.  Gas.  1912A  1,  L.R.A.  Mosely,  3  N.  G.  6,  2  Am.  Dec.  612; 
1915B  1016;  Briscoe  v.  Anketell,  28  Kyle  v.  Wells,  17  Pa.  St.  286,  55  Am. 
Miss.    361,    61    Am.    Deo.    553    and  Dec.  555. 

note. 
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but  suspends  the  remedy .•  Therefore  the  action  is  held  to  be  on  the 
original  cause  of  suit  and  when  the  statute  is  set  up  as  a  defense,  the 
replication  of  a  new  promise  is  proper  and  is  no  departure,  as  it  does 
not  operate  as  setting  forth  a  new  cause  of  action,  but  lo  remove  from 
the  way  the  obstacle  in  the  form  of  the  limitation  statute,  which  has 
been  set  up  against  a  recovery.'  On  the  other  hand  there  is  much 
authority  for  the  doctrine  that  the  previous  debt  is  merely  the  con- 
sideration for  the  new  promise,®  and  that  it  is  the  new  promise  which 
takes  the  case  out  of  the  statute  and  that  such  promise  is  a  new  con- 
tract to  pay  a  pre-existing  debt  which  does  not  bind  the  party  because 
by  force  of  law  it  has  been  extinguished.  The  acknowledgment  or 
promise  is  therefore  held  to  create  a  new  contract,  giving  the  creditor 
a  new  cause  of  action.*  And  in  this  connection  it  has  been  said  that 
the  legal  effect  of  an  acknowledgment  of  a  debt  barred  by  the  statute 
of  limitations  is  that  of  a  promise  to  pay  the  old  debt,  and  for  this 
purpose  the  old  debt  is  a  consideration  in  law.  In  that  sense,  and  for 
that  purpose,  the  old  debt  may  be  said  to  be  revived.  It  is  revived 
as  a  consideration  for  a  new  promise.  But  the  new  promise^  and  not 
the  old  debty  is  the  measure  of  the  creditor's  right.^^ 

Essenticds  and  Sufficiency 

255.  In  General. — ^No  set  form  of  words  is  necessary  to  constitute  a 
sufficient  acknowledgment.^^  Nor,  in  the  absence  of  a  statute,  is  it 
necessary  that  an  acknowledgment  or  new  promise  be  in  writing.^* 

6.  Lord  V.  Shaler,  3  Conn.  131,  8  27N.W.  379,  59  Am.  Rep.  297;  Elliott 
Am.  Dec.  160;  Newlin  v.  Duncan,  1  v.  Leake,  5  Mo.  208,  32  Am.  Dec  314 
Har.  (Del.)  204,  25  Am.  Dec.  66.  and  note;  Mayberry  v.  Willoughby,  5 

7.  Lord  V.  Shaler,  3  Conn.  131,  8  Neb.  368,  25  Am.  Rep.  491 ;  Danf  orth 
Am.  Dec.  160.  v.  Culver,  11  Johns.  (N.  Y.)   146,  6 

8.  McCormick  v.  Brown,  36  CaL  Am.  Dec.  361;  Depuy  v.  Swart,  3 
180,  95  Am.  Dec.  170  and  note;  Cnsty  Wend.  (N.  Y.)  135,  20  Am.  Dec.  673 
V.  Donlan,  159  Mass.  246,  34  N.  E.  360,  and  note;  Jones  v.  Moore,  5  Bin.  (Pa.) 
38  A.  S.  R.  419  and  note;  Danf  orth  v.  573,  6  Am.  Dec.  428;  Fleming  v.  Flem- 
Culver,  11  Johns.  (N.  Y.)  146,  6  Am.  ing,  33  S.  C.  505,  12  S.  E.  257,  26  A. 
Dec.  361;  Jones  v.  Moore,  5  Bin.  (Pa.)  S.  R.  694  and  note;  Coles  v.  Kelsey,  2 
573,  6  Am.  Dec.  428;  Fleming  v.  Flem-  Tex.  541,  47  Am.  Dec.  661  and  note; 
ing,  33  S.  C.  505,  12  S.  E.  257,  26  A.  Cowhick  v.  Shingle,  5  Wyo.  87,  37  Pac 
S.  R.  694  and  note;  Coles  v.  Kelsey,  2  689,  63  A,  S.  R.  17  and  note,  26  L.RjL 
Tex.  541,  47  Am.  Dec.  661  and  note.  608. 

Note:  102  A.  S.  R.  753.  Notes:  62  Am.  Dec.  102;  89  A.  S.  R. 

9.  Bell  V.  Morrison,  1  Pet.  351,  7  740;  40  A.  S.  R.  565;  102  A.  S.  R.  753. 
U.  S.  (L.  ed.)  174;  McCormick  ▼.  10.  Custy  v.  Donlan,  159  Mass.  245, 
Brown,  36  Cal.  180,  95  Am.  Dec.  170  34  N.  E,  360,  38  A.  S.  R.  419  and  note, 
and  note ;  Tate  v.  Clements,  16  Fla.  11.  Dicldnson  y.  McCamy,  5  Ga.  486, 
339,  26  Am.  Rep.  709;  Martin  v.  48  Am.  Dec  298  and  note;  Elder  ▼. 
Broach,  6  Ga.  21,  50  Am.  Dec.  306  Dyer,  26  Kan.  604,  40  Am.  Rep.  320; 
and  note;  Cnsty  v.  Donlan,  159  Mass.  Throop  v.  Russell,  145  Mich.  482,  108 
245,  34  N.  E.  360,  38  A.  S.  R.  419  and  N.  W.  1013, 116  A.  S.  R.  314  and  note, 
note;  Willoughby  v.  Irish,  35  Minn.  63,  12.  Note:  L.R.A.1915B  1046. 
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In  general  any  language  of  the  debtor  fo  the  creditor,  clearly  admitting 
the  debt  and  showing  an  intention  to  pay  it,  will  be  considered  an 
implied  promise  to  pay  and  will  take  the  case  out  of  the  statute.** 
Thus  it  has  been  held  that  an  acknowledgment  of  a  debt  in  terms 
admitting  it  to  be  due  and  assigning  poverty  as  a  reason  for  nonpay- 
ment takes  the  case  out  of  the  statute,"  as  has  also  an  admission  by 
a  defendant  that  a  debt  barred  by  the  statute  of  limitations  has  only 
been  paid  in  part.**  In  general,  what  will  amount  to  an  acknowledg- 
ment of  an  existing  debt  should  be  determined  by  a  consideration  of 
all  that  the  defendant  has  said  upon  the  subject  at  any  one  time  or 
conversation.  The  whole  should  be  taken  together,  the  parts  which 
qualify  or  negative  as  well  as  the  parts  which  seem  to  admit  the 
debt.**  So  the  presumption  of  a  promise  to  pay,  resulting  from  the 
acknowledgment  of  a  debt,  may  be  rebutted  by  other  parts  of  the 
conversation,  which  show  that  it  was  not  the  intention  of  the  defend- 
ant to  bind  himself  to  pay  the  debt  on  demand.*'  In  this  connection 
it  has  also  been  held  that  where  the  facts  a(e  undisputed  that  go  to 
prove  a  promise  sufficient  to  take  a  debt  out  of  the  statute  of  limita- 
tions, whether  it  amounts  to  a  sufficient  acknowledgment  or  not  is 
a  question  of  law  for  the  court  to  determine.**  But  where  the  facts 
are  disputed,  it  is  held  that  whether  a  sufficient  acknowledgment  or 
promise  has  been  made  is  a  mixed  question  of  law  and  fact  to  be 
passed  upon  by  the  jury.*'  And  there  are  some  cases  which  hold  that 
the  fact  of  a  new  promise  should  be  left  as  any  other  fact  to  the  jury, 
with  proper  instructions  from  the  court  in  respect  to  an  inference 
of  a  new  promise.** 

13.  St.   John   ▼.    Garrow,   4   Port  I  will  then  pay  yon;^  *^  have  aeknowl- 

(Ala.)  223,  29  Am.  Dec.  280  and  note;  edged  the  debt  to  yon  in  my  letters 

Norton  v.  Shepard,  48  Conn.  141,  40  again    and    again,    and    therefore    it 

Am.  Rep.  157  and  note.  stands  as  good  as  if  you  had  my  bond," 

Such  expression  as  '^I  do  not  want  Abrahams  v.  Swann,  18  W.  Va.  274, 

to  be  held  longer  on  the  note,"  Elder  41  Am.  Rep.  692  and  note,  have  been 

y.  Dyer,  26  Kan.  604,  40  Am.  Rep.  held  sufficient. 

320;  ''I  will  pay  it  as  soon  as  possi-  14.  Olcott  v.  Scales,  3  Vt  173,  21 

ble/'   Norton   v.   Shepard,  48   Conn.  Am.  Dee.  585  and  note. 

141,  40  Am.  Rep.  157  and  note;  "I  16.  McClenney     v.     McClenney,     3 

cannot  pay  it  now  as  I  have  two  mem-  Tex.  192,  49  Am.  Dec.  738  and  note. 

bers  of  my  family  to  support,"  Beel<-  16.  Bangs  v.  Hall,  2  Pick.  (Mass.) 

er  V.  Clarke,  90  Md.  221,  44  Atl.  1038,  368,  13  Am.  Dee.  437  and  note. 

78  A.  S.  R.  439  and  note;  ''now  if  I  17.  Kensington  Bank  v.  Patton,  14 

can  make  this  deal  will  try  and  get  Pa.  St.  479,  53  Am.  Dec  564. 

enough  money  down  to  liquidate  the  18.  Martin  v.  Broach,  6  Ga.  21,  50 

mortgage  you  hold  against  the  prop-  Am.  Dec.  306  and  note, 

erty,"  Dem  v.  Olsen,  18  Idaho  358,  Notes:  10  Am.  Dec.  573;  5  L.R.A. 

110   Pac.    164,    Ann.    Cas.    1912A   1,  743. 

L.R.A.1915B  1016;  "you  shall  be  paid  19.  Martin  v.  Broach,  6  Qa.  21,  50 

as  I  get  the  money  over  and  above  my  Am.  Dec.  306  and  note, 

bread  and  meat ;  "  ''if  I  get  the  money  20.  Mellick  v.  De  Seelhorst,  Breese 
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S  256  LIMITATION  OF  ACTIONS  17  R.  C.  L. 

256.  Clearness  and  Explicitness  Required. — ^A  new  promise  which 
will  take  a  case  out  of  the  statute  may  be  either  express  or  implied  in 
consequence  of  an  acknowledgment,  though  in  either  event  it  must 
be  clear  and  definite.*  Where  an  express  promise  is  relied  on  it  must 
be  proved  in  a  clear  and  explicit  manner  and  be  unequivocal  and 
determinate  and  if  conditions  are  annexed  it  must  be  shown  that 
they  have  been  performed.*  If  there  be  no  express  promise,  but  a 
promise  is  to  be  raised  by  implication  of  law,  from  the  acknowledg- 
ment of  the  party,  such  acknowledgment  ought  to  contain  an  unquali- 
fied and  direct  admission  of  a  present  subsisting  debt,  which  the 
party  is  liable  and  willing  to  pay.  If  there  be  accompanying  circum- 
stances, which  repel  the  presumption  of  a  promise  or  intention  to 
pay — ^if  the  expression  be  equivocal,  vague,  or  indeterminate,  leading 
to  no  certain  conclusion,  but  at  best  to  probable  inferences,  which 
may  affect  different  minds  in  different  ways — ^they  ought  not  to  go 
to  a  jiury  as  evidence  of  a  new  promise,  to  revive  the  cause  of  action.' 

f 

(111.)  221,  12  Am.  Dec.  172;  Levy  v.  22  Ark.  217,  76  Am.  Dec.  428  and  note; 

Cadet,  17  Serg.  &  R.   (Pa.)   126,  17  Parker  v.  Carter,  91  Ark.  162,  120  S. 

Am.  Dec.   650;   Fisher  v.  Duncan,  1  W.  836,  134  A.  S.  R.  60;  McCormiek 

Hen.  &  M.  (Va.)  563,  3  Am.  Dec.  605.  v.  Brown,  36  Cal.  180,  95  Am.  Dec.  170 

1.  Clementson  v.  Williams,  8  Cranch  and  note;  Pierce  v.  Merrill,  128  Cal. 
72,  3  U.  S.  (L.  ed.)  491;  Harlan  v.  473,  61  Pac.  67,  79  A.  S.  R.  63  and 
Bemie,  22  Ark.  217,  76  Am.  Dec.  428  note;  Hornblower  v.  George  Washing- 
and  note;  McCormiek  v.  Brown,  36  ton  tFniversity,  31  App.  Cas.  (D.  C.) 
Cal.  180,  95  Am.  Dee.  170  and  note;  64,  14  Ann.  Cas.  696;  Nelson  v.  Han- 
Lanier  v.  McCabe,  2  Fla.  32,  48  Am.  son,  92  la.  356,  60  N.  W.  655,  54  A.  S. 
Dec.  173  and  note;  Dickinson  v.  Mo-  R.  568  and  note;  Marcuma  v.  Terry, 
Camy,  5  Ga.  486,  48  Am.  Dec  298  and  146  Ky.  145, 142  S.  W.  209,  37  L.R.A. 
note;  Bell  v.  Rowland,  Hardin  (Ky.)  (N.S.)  885;  Stewart  v.  Gterrett,  65  Md. 
301,  3  Am.  Dec.  729  and  note;  Will-  392,  5  Atl.  324,  57  Am.  Rep.  333  and 
oiighby  v.  Irish,  35  Minn.  63,  27  N.  W.  note;  Mumford  v.  Freeman,  8  Mete. 
379,  59  Am.  Rep.  297;  Van  Keuren  v.  (Kfass.)  432,  41  Am.  Dec.  532;  Custy 
Parmelee,  2  N.  Y.  523,  51  Am.  Dec  v.  Donlan,  159  Mass.  246,  34  N.  E.  360, 
322  and  note;  Rainey  v.  Link,  25  N.  38  A.  S.  R.  419  and  note;  Halladay  v. 
C.  376,  40  Am.  Dec  411  and  note;  Weeks,  127  Mich.  863,  86  N.  W.  799, 
Kirby  v.  Mills,  78  N.  C.  124,  24  Am.  89  A.  S.  R.  478  and  note;  Throop  v. 
Rep.  460 ;  Coleman  v.  Fobes,  22  Pa.  Russell,  145  Mich.  482, 108  N.  W.  1013, 
St.  156,  60  Am.  Dec.  75.  116  A.  S.  R.  314  and  note;  Chambers 

Note:  62  Am.  Dec  101.  v.  Rubey,  47  Mo.  99,  4  AnL  Rep.  318; 

2.  Bell  V.  Morrison,  1  Pet  351,  7  Braithwaite  v.  Harvey,  14  Mont  208, 
U.  S.  (L.  ed.)  174.  36  Pac.  ^8,  43  A.  S.  R.  625  and  note, 

Note :  102  A.  S.  R.  767.  27  L,R. A.  101 ;  Meyberry  v.  Willough- 

8.  Wetzell   v.   Bussard,   11   Wheat,  by,  5  Neb.  368,  26  Am.  Rep.  491 ;  Wall- 

309,  6  U.  S.  (L.  ed.)  481;  Bell  v.  Mor-  ber  v.  Caldwell,  79  Neb.  418,  112  N. 

rison,  1  Pet.  351,  7  U.  S.  (L.  ed.)  174;  W.  584,  126  A.  8.  R.  676  and  note; 

Moore  v.  Columbia  Bank,  6  Pet  86,  8  Shoemaker  v.  Benedict,  11  N.  Y.  176, 

U.    S.    (L.    ed.)    329;    Shepherd    v.  62  Am.  Dec  95 ;  Manchester  v.  Braed- 

Thompson,  122  U.   S.  231,  7  S.   Ct.  ner,  107  N.  Y.  346,  14  N.  E.  405,  1  A. 

1229,  30  U.  S.  (L.  ed.)  1156;  St  John  S.  R.  829  and  note;  Connecticut  Trust, 

V.  Garrow,  4  Port.  (Ala.)  223,  29  Am.  etc.,  Co.  v.  Weal,  172  N.  Y.  497,  65  N. 

Dec  280  and  note;  Harlan  v.  Bemie,  E.  261,  92  A.  S.  R.  756  and  note;  Si- 
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17  E.  C.  L.  LIMITATION  OF  ACTIONS  §  257 

Otherwise,  it  is  said,  slight  circumstances,  and  a  man's  loose  expres- 
sions, would  be  construed  into  a  full  acknowledgment  of  the  debt, 
when  he  himself  neither  intended  to  make  nor  imderstood  himself 
as  making  any  acknowledgment  at  aH.*  So  a  mere  admission  of  legal 
liability  is  held  not  to  be  sufficient  to  take  a  case  out  of  the  operation 
of  the  statute.* 

257.  References  Not  Sufficiently  Explicit. — ^In  the  application  of 
the  general  rule  as  to  clearness  and  explicitness,*  it  has  been  held 
that  a  mere  reference  to  the  indebtedness,  although  consistent  with 
its  existing  validity,  and  implying  no  disposition  to  question  its  bind- 
ing obligation,  or  a  suggestion  of  some  action  in  reference  to  it,  is  not 
such  an  acknowledgment  as  is  contemplated  by  the  statute.'  Simi- 
larly it  has  been  held  insufficient  merely  to  acknowledge  that  the 
claim  was  originally  just;  ^  nor  is  a  mere  expression  of  hope  or  expec- 
tation sufficient  to  meet  the  requirements.*  And  it  has  also  been 
held  that  the  recital  in  a  deed  that  the  conveyance  is  made  ''subject 
to  mortgage^  is  not  such  an  acknowledgment  of  the  mortgage  indebted- 

monton  v.  Clark,  66  N.  G.  525,  6  Am.  and  note;  Pierce  v.  Seymour,  62  Wis. 

Rep.  752;  Ri^^  v.  Roberts,  85  N.  C.  272,  9  N.  W.  71,  38  Am.  Rep.  737; 

151,  39  Am.  Rep.  692;  Grady  v.  Wil-  Stanford  Spalding,  etc..  Banking  Co. 

son,  115  N.  C.  344,  20  S.  E.  518,  44  A.  v.  Smith,  [1892]  1  Q.  B.  765,  61  L.  J. 

8.  R.  461  and  note ;  Fries  v.  Boisselet,  Q.  B.  405,  66  L.  T.  N.  S.  306,  40  W.  R. 

9  Serg.  &  R.  (Pa.)  128,  11  Am.  Dec.  355,  16  Eng.  RuL  Cas.  165  and  note; 

683  and  note ;  Kensington  Bank  t.  Pat-  Tanner  v.  Smart,  6  B.  &  C.  603,  13 

ton,  14  Pa.  St.  479,  53  Am.  Dec.  564;  E.  C.  L.  273,  30  Rev,  Rep.  461,  16 

Welster  v.  Newbold,  41  Pa.  St.  482,  82  Eng.  Rul.  Cas.  160  and  note. 

Am.  Dec.  487;  Miller  v.  Baschore,  83  Notes:  62  Am.  Dec.  101;  9  A.  S.  R. 

Pa.  St.  356,  24  Ahl  Rep.  187;  Palmer  116;  34  A.  S.  R.  721;  39  A.  S.  R.  739; 

V.  Gillespie,  95  Pa.  St.  340,  40  Am.  58  A.  S.  R.  318;  68  A.  S.  R.  501;  102 

Eep.   657;   Macrum  v.  Marshall,  129  A.  S.  R.  757,  763,  774;  6  L.R.A.  743; 

Pa.  St.  506, 18  Atl.  640, 15  A.  S.  R.  730  29    L.R.A.(N.S,)    346;    L.R.A.1915B 

and  note;  Linderman  v.  Pomeroy,  142  1045. 

Pa.  St.  168,  21  Atl.  820,  24  A.  S.  R.  4.  BeU  v.  Morriaon,  1  Pet.  351,  7  U. 

4J)i  and  note;  Ward  v.  Jack,  172  Pa.  S.  (L.  ed.)  174. 

St.  416,  33  Atl.  577,  51  A.  S.  R.  744  6.  Pritchard  t.  Howell,  1  Wis.  131, 

and  note;  Hidden  v.  Cozzens,  2  R.  L  60  Am.  Dec.  363  and  note 

401,  60  Am.  Dee.  93;  Dorsey  v.  Gun-  6.  See  supra,  par.  256,  as  to  clear- 

kle,  18  S.  D.  454, 101  N.  W.  36,  5  Ann.  ness  and  explicitness  required. 

Cas.  810  and  note;  Coles  v.  Kelsey,  2  7,  Wallber  v.  Caldwell,  79  Neb.  418, 

Tex.  541,  47  Am.  Dec.  661  and  note;  112  N.  W.  584,  126  A,  S.  R.  675  and 

Thurmond  v,  Trammell,  28  Tex.  372,  note. 

91  Am.  Dec.  321;  Krueger  v.  Krueg-  8.  Clementson      t.      Williams,      8 

er,   76   Tex.   178,  12   S.   W.  1004,  7  Cranch  72,  3  U.  8.  (L.  ed.)  491;  St 

L.R.A.  72;  Sutton  v.  Bumis,  9  Leigh  John  v.  Garrow,  4  Port.   (Ala.)   223, 

(Va.)  381,  33  Am.  Dec.  246  and  note;  29  Am.  Dec.  280  and  note;  Coles  v. 

Abrahams  v,  Swann,  18  W.  Va.  274,  Kelsey,  2  Tex.  541,  47  Am.  Dec.  661 

41  Am.  Rep.  692  Ji.id  note;  HoUey  v.  and  note;  Sutton  v.  Bumis,  9  Leigh 

Curry,  58  W.  Va.  70,  51  S.  E.  135, 112  (Va.)  381,  33  Am.  Dec.  246. 

A.   S.  R.  944  and  note;  Pritchard  v.  9.  Note:  38  L.R.A.(N.S.)  577.    See 

Howell,  1  Wis.  131,  60  Am.  Dec.  363  infra,  par.  260,  as  to  conditions. 
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§  258  LIMITATION  OF  ACTIONS  17  R.  C.  L. 

ness  as  will  stay  the  running  of  the  statute  of  limitations.*®  In  other 
cases,  however,  a  recital  in  a  deed  has  heen  held  sufficient  to  take  a 
case  out  of  the  statute.**  Again,  it  has  been  decided  that  an  acknowl- 
edgment by  the  defendant  of  the  plaintiff's  title  to  specific  personal 
property  will  not  defeat  the  defense  of  the  statute  of  limitations  in  an 
action  to  recover  such  property,  if  the  defendant  at  the  time  of  the 
acknowledgment  evinces  no  intention  or  willingness  or  refuses  to 
submit  to  the  title  so  acknowledged,  or  to  deliver  the  property  to  the 
plaintiff." 

258.  Expression  of  Willingness  to  Pay. — ^The  statement  has  been 
frequently  made  that  an  acknowledgment  or  new  promise  must,  in 
order  to  take  a  case  out  of  the  statute,  contain  or  be  accompanied  by 
an  expression  of  a  willingness  to  pay  the  obligation.**  This,  however, 
seems  somewhat  of  a  broad  statement  if  it  is  to  be  construed  as'  mean- 
ing that  there  must  be  an  express  declaration  to  that  effect.  What 
seems  to  be  more  clearlv  the  rule  is  that  in  order  for  an  acknowledg- 
ment  to  operate  as  a  suspension  or  removal  of  the  bar  of  the  statute, 
it  must  be  such  that  an  implied  promise  to  pay  the  debt  may  be 
inferred  tl^.erefrom.**  And  it  has  been  held  that  an  acknowledgment 
of  a  debt  is  sufficient  to  take  it  out  of  the  statute,  though  there  has 
l)een  no  new  promise.**  And  in  this  connection  it  has  been  said  that 
it  is  not  neces.^ary  that  the  party  should  acknowledge  his  willingna-s 
to  pay  the  debt:  it  is  sufliciont  that  he  acknowled.G:ed  that  he  owed 
the  debt,  and  that  it  remains  unpaid.  That  evidence  which  will 
create  an  obligation  will  revive  that  obligation,  if  connected  with 
evidence  that  the  obligation  has  not  been  discharged.  A  principal 
ingredient  in  reviving  a  debt  barred  by  the  statute  is  the  evidence 
that  it  is  still  subsisting.** 

10.  Wa liber  v.  Caldwell,  79  Neb.  note;  Chidsey  v.  Powell,  91  Mo.  622, 
418,  112  N.  AV.  584,  126  A.  S.  R.  675  4  S.  W.  446,  60  Am.  Rep.  267;  Braith- 
and  note.  waite  v.  Harvey,  14  Mout.  208,  36  Pae. 

11.  King  V.  Riddle,  7  Cranch  168,  38,  43  A.  S.  R.  625,  27  L.R.A.  101; 
3  U.  S.  (L.  ed.)  304.  Van  Keuren  v.  Parmelce,  2  N.  Y.  523, 

12.  Thurmond  v.  Trammell,  28  Tex.  51  Am.  Dec.  322  and  note;  Simon  ton 
372,  91  Am.  Dec.  321.  v.  Clark,  65  N.  C.  525,  6  Am.  Rep. 

18.  Warren  v.  Cleveland,.  Ill  Tenn.  752;  Kensington  Bank  v.  Patton,  14 

174,  76  S.  W.  910,  102  A.  S.  R.  749;  Pa.  St.  479,  53  Am.  Dec.  564;  Palmer 

Coles  V.  Kelsey,  2  Tex.  641,  47  Am.  v.  Gillespie,  95  Pa.  St.  340,  40  Am. 

Dec.  661  and  note;  Krueger  v.  Krueg-  Rep.  657;  Wheeloek  v.  Doolittle,  18  Vt. 

er,  76   Tex.  178,   12   S.   W.   1004,  7  MO,  46   Am.  Dec.   163;   Brainard  v. 

L.R.A.  72.  Buck,  25  Vt.  573,  60  Am.  Dec.  291; 

Note :  60  Am.  Dec.  79.  Hollev  v.  Currv,  58  \V.  Va.  70,  51  S. 

14.  Bell  V.  Morrison,  1  Pet.  351,  7  E.  135, 112  A.  S.  R.  944  and  note. 

U.  S.   (L.  ed.)  174;  Miller  v.  Miller,  Note:  102  A.  S.  R.  766. 

MacArthnr  &  M.  (D.  C.)  109,  48  Am.  15.  Glenn  v.  McCuUough,  Harp.  L. 

Rep.  738;  St.  John  v.  Garrow,  4  Port.  (S.  C.)  484,  18  Am.  Dec.  661. 

(Ala.)  223,  29  Am.  Dec.  280  and  note;  16.  Elliott  v.  Leake,  5  Mo.  208,  32 

Westin^^house  Co.  v.  Boyle,  126  ^lieh.  Am.  Dec.  314  and  note* 
677,  86  N.  W.  136,  86  A.  S.  R.  570  and 
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259.  Necessity  of  Identification  of  Demand. — ^The  general  rule 
seems  to  be  that  to  take  a  demand  from  the  operation  of  the  statute, 
the  acknowledgment  should  be  clear  and  explicit  in  relation  to  the 
subject  or  demand  to  which  it  refers,  thai  is,  it  must  either  identify 
it  or  afford  the  means  of  identification,  either  of  itself  or  in  connection 
with  the  circumstances  under  which  it  was  made,^'  or,  a»  it  is 
expressed  in  some  cases,  there  must  be  no  uncertainty  as  to  the  debt 
referred  to.^*  So  a  letter  written  to  a  ban^  holding  a  barred  note 
for  collection,  and  also  other  claims  against  the  writer,  in  which  he 
promised  to  pay  as  soon  as  he  could  get  the  money,  without  identifying 
the  debt  to  which  he  referred,  was  held  not  to  be  sufficient  to  take 
the  debt  out  of  the  statute,  which  by  its  terms  provided  that  this 
could  be  done  only  by  a  writing  signed  by  the  party  to  be  charged, 
since  the  writing,  to  have  that  effect,  must  be  sufficient  of  itself  to 
support  an  action.^*  And  in  this  connection  it  has  been  held  that 
reasonable  certainty  that  an  acknowledgment  relates  to  the  debt  in 
question  is  sufficient  to  revive  it  after  it  has  been  barred  by  the 
statute  of  limitations.**  Again,  it  has  been  decided  that  there  must 
be  a  specification  in  an  acknowledgment  of  the  amount  due,  or  a 
reference  to  something  by  which  such  amount  can  be  definitely 
ascertained.^  What  would  seem  to  be  the  correct  rule,  however,  is 
that  a  reference  in  an  acknowledgment  to  the  amount  of  a  debt  is 
not  necessary,  provided  there  is  no  uncertainty  as  to  the  debt  referred 
to,  as  the  amount  may  be  ascertained  from  other  testimony.' 

17.  Bell  V.  Morrison,  1  Pet.  351,  7  135  S.  W.  1159,  Ann.  Cbe.  1914B  217 

U.  S.  (L.  ed.)  174;  Moore  v.  Columbia  and  note,  34  L.B.A.(N.S.)  346;  Holley 

Bank,  6  Pet.  86,  8  U.  S.  (L.  ed.)  329;  v.  Curry,  58  W.  Va.  70,  61  S.  B.  135, 

Opp  v.  Wack,  52  Ark.  288,  12  S.  W.  112  A.  S.  B.  944  and  note. 

565,  5  L.R.A.  743  and  note;  Pierce  v.  Notes:  57  A.  S.  R.  293;  58  A.  S.  B. 

MerriD,  128  Cal.  473,  61  Pac.  67,  79  318;  102  A.  S.  B.  763. 

A.  S.  B.  63  and  note;  Richardson  v.  See  also  infra,  par.  264,  as  to  evi- 

Bricker,  7  Colo.  58, 1  Pac.  433,  49  Am.  dencc  to  identify  debt. 

Bep.  344;  Martin  v.  Broach,  6  Qa.  21,  18.  Davis  v.  Steiner,  14  Pa.  St.  275, 

50  Am.  Dec.  306  and  note;  Conway  y.  63  Am.  Dec.  547  and  note. 

Williams,  10  La.  568,  29  Am.  Dec.  466  19.  Cotulla  v.  Urbahn,  104  Tex.  208, 

and  note;  Stewart  v.  Garrett,  65  Md.  126  S.  W.  1108,  135  S.  W.  1159,  Ann. 

392,  5  Atl.  324,  57  Am.  Bep.  333  and  Cas.  1914B  217  and  note,  34  L.B.A. 

note;  Bainey  v.  Link,  25  N.  C.  376,  40  (N.S.)  345. 

Am.  Dec.  411  and  note;  Davis  v.  Stein-  20.  Doran  v.  Doran,  145  la.  122, 123 

er,  14  Pa.  St.  275,  53  Am.  Dec.  547  and  N.  W.  996,  25  L.B.A.(N.S.)  805  and 

note;  Miller  v.  Baschore,  83  Pa.  St.  note. 

356, 24  Am.  Rep.  187 ;  Palmer  v.  Gilles-  1.  Miller  v.  Baschore,  83  Pa.  St.  356, 

pie,  95  Pa.  St.  340,  40  Am.  Bep.  657;  24  Am.  Rep.  187;  Ward  v.  Jack,  172 

Landis  v.  Roth,  109  Pa.  St.  621, 1  Atl.  Pa.  St.  416, 33  Atl.  577, 61  A.  S.  R.  744 

49, 58  Am.  Rep.  747  and  note;  Ward  v.  and  note. 

Jack,  172  Pa.  St.  416,  33  Atl.  577,  51  Note :  58  A.  S.  B.  318. 

A.  S.  R.  744  and  note;  Cotulla  v.  Ur-  2.  Sigoumey    First    Nat.    Bank*  v. 

bahn,  104  Tex.  208,  126  S.  W.  1108,  Woodman,  93  la.  668,  62  N.  W.  28,  57 
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260.  Conditional  Offer  or  Promise. — Although  the  general  rule  is 
that  an  acknowledgment  must  be  unqualified,*  yet  the  doctrine  seems 
to  be  well  settled  that  it  may  be  sufficient  when  accompanied  by  a 
promise  to  pay  under  certain  terms  and  conditions.  Where,  how- 
ever, this  is  the  case,  neither  the  acknowledgment  nor  the  promise 
is  available  imless  the  condition  has  been  performed  or  the  event  has 
happened  by  which  the  promise  is  qualified,*  in  which  case  the  promise 
then  becomes  absolute.^  So  where  the  maker  of  a  note  denied  his 
signature,  but  said  that  if  it  could  be  proved  that  he  signed  it  he 
would  pay  it,  and  his  signature  was  proved,  it  was  held  that  this 
was  sufficient  to  take  the  case  out  of  the  statute  of  limitations.*  And 
a  promise  to  pay  a  debt  against  which  the  statute  of  limitations  has 
run,  when  able,  or  as  soon  as  the  debtor  can,  is  conditional,  and  the 
creditor  must  prove  the  happening  of  the  condition.'  And  generally 
an  acknowledgment  sufficient  to  take  a  case  out  of  the  operation  of 
the  statute  cannot  be  deduced  from  a  promise  or  an  offer  to  pay  a 
part  of  the  debt,  or  to  pay  the  whole  debt  in  a  particular  manner, 
or  at  a  specified  time,  or  upon  specified  conditions,  which  offer  is  not 
accepted.* 

261.  Offers  of  Compromise  or  Settlement. — The  weight  of  author- 
ity supports  the  rule  that  an  unaccepted  offer  to  compromise  a  claim 

A.  S.  R.  287  and  note;  Manchester  v.  1004,  7  L.R.A.  72;  Olcott  v.  Scales,  3 

Braedner,  107  N.  Y.  346,  14  N.  E.  405,  Vt.  173,  21  Am.  Dec.  585;  Tanner  v. 

1  A.   S.   R.  829  and  note;  Davis  v.  Smart,  6  B.  &  C.  603, 13  E.  C.  L.  273, 

Steiner,  14  Pa.  St.  275,  53  Am.  Dee.  30  Rev.  Rep.  461,  16  Eng.  Rul.  Cas. 

547  and  note.  160  and  note. 

Notes:   5   L.B.A.   743;    Ann.    Caa.  Notes:  10  Am.  Dec.  573;  39  A.  S. 

1914B  224.  R.  740;  102  A.  S.  R.  752,  775. 

3.  See  supra,  par.  256.  5.  Seaward  v.  Lord,  1  Gzeenl.  (Me.) 

4.  Bell  V.  Morrison,  1  Pet.  351,  7  U.  163,  10  Am.  Dec.  50. 

S.  (L.  ed.)  174;  Harlan  v.  Bemie,  22  6.  Seaward  v.  Lord,  1  GreenL  (Me.) 

Ark.  217,  76  Am.  Dec.  428  and  note;  163, 10  Am.  Dec.  50. 

McCormick  v.  Brown,  36  CaJ.  180,  96  7.  Richardson  v.  Bricker,  7  Colo.  58, 

Am.  Dec.  170  and  note ;  Richardson  v.  1  Pac.  433,  49  Am.  Rep.  344 ;  Halladay 

Bricker,  7  Colo.  58, 1  Pac.  433,  49  Am.  v.  Weeks,  127  Mich.  363,  86  N.  W. 

Rep.  344;  Tate  v.  Clements,  16  Fla.  799,  89  A.  S.  R.  478  and  note;  Parker 

339,  26  Am.  Rep.  709;  Mellick  v.  De  v.  Butterworth,  46  N.  J.  L.  244,  60 

Seelhorst,  Breese   (Dl.)    221,  12  Am.  Am.    Rep.   407;    Olcott   v.    Scales,   3 

Dec.    172;    Bangs   v.    Hall,   2   Pick.  Vt.  173,  21  Am.  Dec.  585;  Tenner  v. 

(Mass.)    368,  13  -Am.   Dec.  437   and  Smart,  6  B.  &  C.  603, 13  E.  C.  L.  273, 

note;  Mumford  v.  Freeman,  8  Mete.  30  Rev.  Rep.  461,  J.6  Eng.  Rul.  Cas. 

(Mass.)  432,  41  Am.  Dec.  532;  Halla-  160  and  note.     See  Wright  v.  Batler, 

day  V.  Weeks,  127  Mich.  363,  86  N.  W.  6  Wend.  (N.  Y.)  284,  21  Am.  Dec.  323. 

799,  89  A.  S.  R.  478  and  note;  Throop  Notes:  36  Am.  Rep.  197;  9  A.  S.  R. 

V.  Russell,  145  Mich.  482,  108  N.  W.  116. 

1013, 116  A.  S.  R.  314  and  note;  Park-  8.  McCormick  v.  Brown,  36  Cal.  180, 

er  v.  Butterworth,  46  N.  J.  L.  244,  50  95  Am.  Dec.  170  and  note.    See  infra. 

Am.  Rep.  407;  Coles  v.  Kelsey,  2  Tex.  par.  261,  as  to  offers  of  compromise 

541,  47  Am.  Dec.  661  and  note ;  Krueg-  and  settlement. 
er  v.  Krueger,  76  Tex.  178,  12  S.  W. 
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does  not  constitute  such  an  acknowledgment  of  an  indebtedness  as 
will  imply  a  promise  to  pay  it,  at  least  where  the  offer  does  not  contain 
an  unqualified  admission  of  a  subsisting  indebtedness,  and,  therefore, 
standing  alone  such  offer  is  not  sufficient  to  toll  the  statute.*  Thus 
where  a  person  wrote  a  letter  to  another  stating  that  he  had  a  certain 
sum  of  money  and  proposed  giving  it  to  his  creditors  for  equial  dis- 
tribution, provided  they  would  release  him  from  all  obligations,  and 
that  he  extended  the  proposition  to  the  plaintiff  for  his  decision,  which 
offer  was  not  accepted,  it  was  held  that  the  letter  did  not  constitute 
such  an  acknowledgment  or  promise  as  would  remove  the  bar  of  the 
statute.  ^^  And  a  letter  by  the  maker  to  the  payee  of  a  note  against 
which  the  statute  of  limitations  had  run,  stating  that  he  would  try 
to  raise  a  certain  sum,  less  than  the  face  of  the  note,  if  the  payee 
would  surrender  it,  was  held  to  be  a  conditional  promise  which  did 
not  remove  the  bar  of  the  statute,  the  offer  being  refused.**  So  an 
unaccepted  offer  to  turn  over  a  tax  receipt  against  the  property  of  the 
claimant  in  full  satisfaction  of  a  debt  is  not  a  sufficient  promise  to 
toll  the  running  of  the  period.**  And  it  has  been  held  that  a  written 
request  for  an  extension  of  time  for  the  payment  of  a  note,  accom- 
panied by  a  written  promise  to  pay  the  same  at  the  end  of  that  time, 
cannot  save  the  debt  from  the  operation  of  the  statute  if  the  holder 
of  the  note  does  not  accept  the  proposition  thus  made.**  Similarly 
it  has  been  decided  that  a  letter  from  an  alleged  debtor  does  not  con- 
stitute a  new  promise  where  it  shows  that  there  was  a  dispute  as  to 
what  was  due  and  to  whom  it  was  payable,  and  that  the  writer  was 
not  willing  to  pay  until  these  two  questions  were  settled.**  Again,  an 
acknowledgment  by  the  defendant  that  the  items  in  the  plaintiff's 
account  are  just,  but  that  he  has  some  offsets  thereto,  and  a  subsequent 
promise  to  settle  all  differences,  and  account  fairly,  and  not  to  take 
advantage  of  the  statute  of  limitations,  has  been  held  not  to  be  suffi- 
cient.** Likewise,  a  written  acknowledgment,  at  the  foot  of  an 
account,  that  the  ''debits  and  credits  are  correct,  and  subject  to  the 

9.  Woolwine  v.  Storra,  148  Cal.  7,  10.  Chambers  v.  Bubey,  47  Mo.  99, 

82  Pac.  434,  113  A.  8.  R.  183;  Currier  4  Am.  Rep.  318. 

V.  Lockwood,  40  Conn.  349,  16  Am.  11.  Throop  v.  Russell,  145  Mich.  482, 

Rep.  40 ;  ^larcum  v.  Terry,  146  Ky.  108  N.  W,  1013,  116  A.  S.  R.  314  and 

145,  142  S.  W.  209,  37  L.R.A.(N.S.)  note. 

885  and  note;  Chambers  v.  Rubey,  47  12.  Marcum  v.  Terry,  146  Ky.  145, 

Mo.  99,4Am.  Rep.  318;Braithwaitev.  142  S.  W.  209,  37  L.R.A.(N.S.)   885 

Harvev,  14  Mont.  208,  36  Pac.  38,  43  and  note. 

A.  S.  R.  626  and  note,  27  L.R.A.  101;  13.  Woolwine  v.  Storrs,  148  Cal.  7, 

Batchelder  v.  Batchelder,  48  N.  H.  23,  83  Pac.  434, 113  A.  S.  R.  183. 

97  Am.  Dec.  569;  Sunonton  v.  Clark,  14.  Braithwaite  v.  Harvey,  14  Mont. 

66  N.  C.  525,  6  Am.  Rep.  752.    But  208,  36  Pac.  38,  43  A.  S.  R.  625  and 

see  Murray  v.  Coster,  20  Johns.  (N.  note,  27  L.R.A.  101. 

Y.)  676,  11  Am.  Dec.  333.  15.  Sutton  v.  Burrus,  9  Leigh  (Va.); 

Note:  102  A.  S.  R.  776.  381,  33  Am.  Dec.  246  and  note. 
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settlement  of  accounts"  between  the  parties,  has  been  held  insufficient, 
in  the  absence  of  proof  that  there  was  in  fact  a  subsequent  settlement 
of  accounts,^*  On  the  other  hand,  however,  it  has  been  decided  that 
a  debtor  by  saying  that  he  has  an  account  against  his  creditor  which 
he  will  discount  against  his  claim,  and  that  he  will  settle  with  him 
when  such  account  is  made  out,  makes  a  sufficient  acknowledgment 
of  and  promise  to  pay  the  debt  to  take  the  case  out  of  the  statute.^' 
But  in  other  cases  it  has  been  held  that  a  general  promise  to  ^'settle" 
is  insufficient.*® 

262.  Presumption  of  New  Promise  Repelled  by  Statements  or 
Surrounding  Circumstances. — Since  no  promise  can  be  implied  from 
any  acknowledgment  except  a  direct  acknowledgment  of  a  subsisting 
debt,  an  implication  of  a  promise  to  pay  cannot  arise  if  it  appears 
that  though  the  debt  was  directly  acknowledged,  yet  this  acknowledg- 
ment was  accompanied  by  expressions  which  showed  that  the  defend- 
ant did  not  intend  to  pay  it,  and  did  not  intend  to  deprive  himself 
of  the  right  to  rely  on  the  statute  of  limitations;  for  under  such 
circumstances  no  promise  of  payment  can  be  fairly  implied.*^  And 
it  seems,  that  an  acknowledgment  cannot  be  regarded  as  an  ad- 
mission of  indebtedness  where  the  accompanying  circumstances  are 
such  as  to  repel  that  inference  or  to  leave  it  in  doubt  whether  the 
party  intended  to  prolong  the  time  of  legal  limitation.*®  Thus  an 
admission  of  the  genuineness  of  a  note  has  been  held  not  a  sufficient 
acknowledgment  to  take  it  out  of  the  statute  of  limitations  where 
the  admission  is  accompanied  by  a  protestation  that  the  note  has  been 
discharged.*  Similarly  under  .the  plea  of  the  statute  in  an  action 
on  a  note,  it  was  held  that  evidence  that  the  defendant  had  admitted 
he  executed  it,  but  observed  that  it  was  outlawed,  and  that  he  meant 
to  avail  himself  of  the  statute,  did  not  amount  to  a  promise  to  pay 
so  as  to  entitle  the  plaintiff  to  recover.*    So  an  admission  that  a  debt 

16.  Harlan  v.  Bernie,  22  Ark.  217,  (N.  Y.)  146,  6  Am.  Dec.  361;  Fries  v, 
76  Am.  Dec.  428  and  note.  Boisselet,  9  Serg.  &  R.  (Pa.)  128,  11 

17.  Johnson  v.  Bounethea,  3  Hill  L.  Am.  Dec.  683  and  note;  Hidden  v.  Coz- 
(S.  C.)  15,  30  Am.  Dec.  347  and  note,  zens,  2  E.  I.  401,  60  Am.  Dec.  93; 
See  Mowry  v.  Saunders.  33  R.  I.  45.  AbrahaiM  v.  Swann,  18  W.  Va.  274, 
80  Atl.  421.  Ann.  Cas.  1913A  1344.        ^^.f  f  •  T^'  P^^  ^^  ^S!^ 

18.  Parker  v.  Carter,  91  Ark.  162,       Sn  U   cT  .1      S"  i  -.no  tt   c 

120  S.  W.  836,  134  A.  S.  R.  60.  i^n  .*>^,'^H  ^^Jc^t''^^'  ^A\f' 

Note :  Ann.  Cas.  1914B  224.  t^ 'A^^^  f ^'  f  ^lA^\  ^qI  ^ni 

ioi?4.c    4.^       TTu  110TT0     Throop  V.  Russell,  145  Mich.  482,  108 

i.i%?>f%r^9«^r^a^  N.  w!^1013,  ne  A.  S.  R.  314  and 

150  5  S.  Ct  56,  28  U.  S.  (L  ed.)  636;  ^^^      ^hidsey  v.  PoweU,  91  Mo.  622, 

Martin  V.  Broach,  6  Ga.  21,  50  Am.  4  g.  w.  446,  60  Am.  Rep.  267. 

Dec.  306  and  note;  Frey  v.  Kirk,  4  Note:  39  A.  S.  R.  740. 

Gill  &  J.  (Md.)  509,  23  Am.  Dec.  581  1.  Dickinson  v!  McCamy,  6  Ga.  486, 

and    note ;    Bangs    v.    Hall,    2    Pick.  43  Am.  Dec.  298  and  note. 

(Mass.)    3G8,   13   Am.   Dec.   437   and  2.  Danforth  v.  Culver,  llJohna.  (N. 

note;   Danforth  v.  Culver,  11  Johns.  Y.)  146,  6  Am.  Dec.  361. 
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is  unpaid  has  been  held  insufficient  where  coupled  with  a  refusal  to 
pay  on  the  ground  that  the  debtor  had  been  discharged  under  the 
insolvent  laws.'  And  it  has  been  decided  that  a  debtor  may  revive 
a  debt  without  reviving  the  mortgage  given  to  secure  it  by  declaring 
such  to  be  his  intention.  This  is  said  to  be  upon  the  principle  that 
a  conditional  promise  to  pay  a  debt  that  is  barred  by  limitation  must 
be  taken  as  it  is  made,  the  condition  going  along  with  the  promised 
In  some  cases,  however,  it  has  been  held  that  where  there  is  a  clear 
and  express  acknowledgment  of  the  debt,  it  will  be  sufficient  even 
though  it  is  accompanied  by  a  refusal  to  pay  the  debt.* 

263.  General  Acknowledgment  as  Identifying  Debt. — ^Although 
there  is  considerable  authority  for  the  view  that  a  general  acknowl- 
edgment of  indebtedness  which  does  not  specify  the  particular  debt 
in  question  may  be  sufficient,*  yet  in  other  jurisdictions  a  different 
conclusion  is  reached,^  especially  where  an  account  exists  between 
the  parties  consisting  of  a  great  variety  of  items,  wholly  disconnected 
in  their  character,*  unless  from  the  nature  of  the  debt  in  controversy, 
or  the  particular  circumstances  connected  therewith,  a  legal  presump- 
tion fairly  arises  that  such  debt  was  referred  to.*  And  as  to  this  view 
it  has  been  said  that  its  reasonableness  is  easily  perceived,  for  were 
a  general  admission  of  indebtedness  to  remove  the  bar  of  the  statute 
as  to  one  demand,  then  it  would  also  do  so  as  to  all  others;  and  so  an 
unguarded  expression  could  be  converted  into  an  admission  far  distant 
from  the  real  intention  of  the  party.  Accordingly,  ever  since  the 
courts  have  ceased  to  consider  the  statute  of  limitations  as  one  of 
maleficient  purpose,  to  be  overthrown  upon  the  most  flimsy  of  pretexts, 
such  general  admissions  have  been  considered  by  most  courts  as  not 
being  per  se  sufficient  to  remove  the  bar  of  the  statute.^* 

264.  Evidence  to  Identify  Debt. — ^Except  in  those  jurisdictions 
which  adhere  to  the  doctrine  that  there  must  be  a  positive  identifica- 
tion, in  the  promise,  of  the  debt  referred  to,  it  is  generally  held  that 
parol  evidence  is  admissible  to  show  that  the  acknowledgment  referred 
to  the  debt  in  suit.^^ .  And  the  situation  is  not  altered  by  the  fact  that 

3.  Fiey  v.  Eark,  4  Gill  &  J.  (Md.)  29  Am.  Dec.  466  and  note;  Cotnlla  v. 
509,  23  Am.  Dec.  581  and  note.  Urbalen,  104  Tex.  208, 126  S.  W.  1108, 

4.  Perkins  v.  Sterne,  23  Tex.  661,  135  S.  W.  1159,  Ann.  Cas.  1914B  217 
76  Am.  Dec.  72  and  note.  and  note,  34  L.R.A.(N.S.)  345. 

5.  Elder  v.  Dyer,  26  Kan.  604,  40       Notes:  102  A.  S.  R.  763;  5  L.R.A. 
Am.  Rep.  320;  Ellicott  v.  Nichols,  7  743. 

GHll  (Md.)  85,  48  Am.  Dec.  546  and  8.  Martin  v.  Broach,  6  Ga.  21,  50 

note;  Murray  v.  Coster,  20  Johns.  (N.  Am.  Dec.  306  and  note. 

Y.)    576,  11   Am.   Dec.   333;   Lee  v.  9.  Richardson  v.  Bricker,  7  Colo.  68, 

Perry,  3  McCord  L.   (S.  C.)  562,  15  1  Pac.  433,  49  Am.  Rep.  344. 

Am.  Dec.  650  and  note.  10.  Note :  29  Am.  Dec.  467. 

Note :  102  A.  S.  R.  767.  11.  Sigourney   First   Nat.   Bank   v. 

6.  Note:  Ann.  Cas.  1914B  225.  Woodman,  93  la.  668,  62  N.  W.  28,  57 

7.  Conway  v.  WilUams,  10  La.  568,  A.  S.  R.  287  and  note;  Manchester  v. 
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the  statute  requires  an  acknowledgment  to  be  in  writing,  the  rule 
being  applicable  that  parol  evidence  is  admissible  to  show  the  subject 
matter  referred  to^  the  person  intended,  and  the  surrounding  circum- 
stances.^' Thus  if  letters  axe  relied  upon  as  containing  a  new  promise 
arresting  the  operation  of  the  statute,  but  leave  a  doubt  as  to  what 
debt  is  meant,  parol  evidence  is  admissible  to  show  what  one  is  referred 
to,  although  the  letters  do  not  state  the  amount  due.^*  Several  juris- 
dictions have  also  adopted  the  rule  that  where  it  does  not  affirmatively 
appear  that  there  is  any  other  debt  than  that  in  suit  to  which  a  genersd 
promise  might  apply,  such  promise  is  prima  facie  sufficient  to  take 
the  debt  out  of  the  statute  and  the  burden  is  on  the  defendant  to 
show  that  it  in  fact  has  reference  to  some  other  debt.^^  Thus  it  ba» 
been  held  that  the  presumption  is  that  a  letter  containing  an  acknowl- 
edgment of  a  debt  and  a  promise  to  pay  it  referred  to  the  debt  upon 
which  the  suit  is  brought,  in  the  absence  of  proof  of  any  other  trans- 
action of  the  character  referred  to  in  the  letter.** 

265.  Inclusion  of  Debt  in  Schedule  Filed  in  Bankruptcy  or  Insol- 
vency.— ^Upon  the  question  as  to  the  eflFect  of  the  insertion  of  a  debt 
in  the  sworn  schedule  of  creditors  filed  by  a  debtor  in  insolvency  pro- 
ceedings it  is  held  that  it  is  not  such  an  acknowledgment  of  the  debt 
as  will  take  it  out  of  the  operation  of  the  statute  of  limitations,  it 
being  an  act  done  as  a  necessary  part  of  the  proceedings  in  which  he 
is  required  to  annex  a  true  inventory  of  his  debts.**  There  is  author- 
ity, however,  for  the  view  that  where  a  schedule  of  debts  appended 
to  a  voluntary  petition  in  bankruptcy  includes  debts  barred  by  the 
statute  of  limitations  and  the  petitioner  knows  that  they  are  so  barred^ 
such  inclusion,  although  having  no  effect  on  the  trustee  or  creditors, 
constitutes  as  far  as  he  is  concerned  a  waiver  of  the  right  to  invoke 
such  statute.*' 

266.  Provisions  in  Wills. — ^A  general  clause  in  a  will  directing  all 
the  just  debts  of  the  testator  to  be  paid  will  not  revive  a  debt  barred 

Braedner,  107  N.  Y.  346, 14  N.  E.  405,  15.  Coles  v.  Kelsey,  2  Tex.  641,  47 

1  A.  S.  R.  829  and  note;  Abrahams  Am.  Dec.  661  and  note. 

V.  Swann,  18  W.  Va.  274,  41  Am.  Rep.  16.  Richardson  v.  Thomas,  13  Gray 

692  and  note.  (Mass.)    381,  74  Am.  Dec.   636  and 

Note:  Ann.  Cas.  1914B  226.  note;   Christy  v.  Flemington,  10  Pa. 

12.  Sigoumey  Firat  Nat.   Bank  v.  ^']^'  49  Am.  Dec.  590  and  note; 

Woodman,  93  la.  668,  62  N.  W.  28,  57  JJ^^^^^  ^-  Cozzens,  2  R.  I.  401,  60  Am. 

A.  S.  R.  287  and  note.  See  Evtobncb,  ?^^-  ^^rirf^'l'-fii^'fi  n'^T  Ji  ^T, 
vol.  10,  p.  1080  et  seq.,  as  to  evidence   ^J^^^^'  ^  ^^^-  ^^^'  ^  ^'  8.  (L.  ed.) 

to  identify  subject  matter^  Note:  4  Ann.  Cas.  939. 

13    Sigoimiey   Ihrst   Nat,   Bank  v  ^^  Bankruptcy,  vol.  3,  p.  324  et 

Woodman,  93  la.  668,  62  N.  W.  28,  57  g^^^  ^^  ^  ^^.^ion  on  new  promise  after 

A.  S.  R.  287  and  note.  dischar^'e. 

14.  Note :  29  Am.  Dec.  467;  5  L.R.A.  17.  In  re  Gibson,  4  Indian  Terr.  498, 

743 ;  Ann.  Caa.  1914B  225.  69  S.  W.  974,  4  Ann.  Cas.  938  and  nete. 
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by  the  statute  of  limitations.*®  And  it  has  also  been  held  that  a 
testamentary  trust  for  the  payment  of  debts  does  not  revive  debts 
barred  at  the  time  of  the  testator's  death ;  but  if  such  trust  be,  not 
merely  implied,  but  express,  precise,  and  clear,  it  suspends  the  statute 
on  debts  that  are  due  at  that  time.**  So  it  has  been  held  that  where 
a  testator  by  his  will  devises  real  estate  in  trust  for  the  payment  of 
debts,  this  does  not  revive  a  debt  which  was  at  the  time  of  his  death 
barred  by  the  statute,  although  a  debt  which  was  not  barred  at  the 
time  of  the  death  is  kept  alive  by  reason  of  the  trust.*^  Nor  does 
the  making  of  a  will  containing  a  legacy  of  a  specified  amount,  with 
a  statement  that  the  same  is  in  consideration  of  services  rendered  by 
the  legatee,  constitute  an  acknowledgment  of  a  legal  obligation,  so  as 
to  remove  the  bar  of  the  statute  of  limitations.*  And,  in  general,  the 
question  whether  a  clause  in  a  will  constitutes  such  an  acknowl- 
edgment of  a  legal  obligation  therefor  as  to  remove  the  bar  of  the 
statute  seems  to  depend,  as  in  cases  of  acknowledgments  in  other 
ways,  upon  the  language  employed.  And  in  several  cases  the  word- 
ing of  the  testamentary  provision  has  been  held  sufficient  to  remove 
the  bar,  as  where  the  testator  specially  mentions  a  debt  and  directs 
that  it  be  paid  or  otherwise  clearly  indicates  an  intention  to  that 
effect.* 

267.  Renewal  Notes. — ^An  acknowledgment  sufficient  to  take  a  case 
out  of  the  statute  may  arise  by  the  giving  of  a  renewal  note.  Thus 
the  lien  of  a  mortgage  given  to  secure  payment  of  money  loaned  on 
a  promissory  note  has  been  held  to  be  extended,  as  against  subsequent 
judgment  creditors  of  the  mortgagor,  by  the  renewal  of  the  note  before 
it  is  barred  by  the  statute.'  So  a  renewal  of  a  purchase  money  note 
given  for  land,  or  a  new  promise,  will  not  only  extend  the  vendee's 
legal  responsibility  for  the  debt,  but  also  prolong  the  life  of  the 
vendor's  lien,  and  put  the  statute  of  limitation  in  operation  against 
it  only  from  the  maturity  of  the  renewal,  or  from  the  date  of  the  new 
promise.*  But  it  is  held  that  the  giving  of  a  renewal  note  by  a  joint 
maker  Joes  not  keep  the  debt  alive  as  to  a  comaker,*  And  no  waiver 
of  the  fight  to  rely  on  the  statute  of  limitations  to  bar  a  recovery  on 
a  note  is  shown  by  a  written  statement  of  nonintention  to  rely  upon 

18.  Peck  V.  Boisford,  7  Conn.  172, 18    (N.S.)  1117  and  note. 

Am.  Dee.  92  and  note.  2.  Note:  1  L.R.A.(N.S.)  1117. 

19.  Agnew  v.  Fetterman,  4  Pa.  St.  3.  Newhall  v.  Hatch,  134  Cal.  269, 
56,  45  Am.  Dec.  671  and  note.  66  Pac.  266,  55  L.R.A.  673  and  note. 

Note:  6  L.R.A.(N.S.)  361.  4.  Poindexter  v,  Rowlings,  106  Tenn. 

20.  Burke  v.  Jonos,  2  Ves.  &  B.  275,  97,  59  S.  W.  766,  82  A.  S.  R.  869  and 
13  Rev.  Rep.  83,  2  Eng.  Rul.  Cas.  152   note. 

and  note.  Note:  39  L.R.A.(N.S.)  1177. 

1.  McNeal  v.  Pierce,  73  Ohio  St.  7,  5.  Koons  v.  Vanconsant,  129  Mich. 
75  N.  E.  938,  112  A.  S.  R.  605  and  260,  88  N.  W.  630,  96  A.  S.  R.  438 
note,  4  Ann.  Cas.  71  and  note,  1. L.R.A.    and  note. 
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it,  accompanied  by  an  offer  of  a  new  note  to  renew  the  obligation, 
where  the  holder  refuses  to  accept  it.*  Again,  it  seems  to  be  settled 
that  where  notes  or  other  written  obligations  are  given  in  renewal  or 
extension  of  indebtedness  incurred  by  a  corporation,  they  do  not 
extend  the  statute  of  limitations  as  against  the  individual  stockholders, 
but  the  statute  runs  uninterruptedly  from  the  original  obligation.' 

268.  Giving  Collateral  Security, — ^The  delivery  by  a  debtor  to  a 
creditor  of  the  note,  bill,  or  other  obligation  of  a  third  person  as  col- 
lateral security  for  a  debt  is  held  to  be  as  much  an  acknowledgment 
of  the  debt  as  a  payment,  and  equally  effectual  to  start  the  operation 
of  the  statute  of  limitations  anew.®  Thus,  a  mortgage  given  to  secure 
a  promissory  note  barred  by  limitation  is  held  to  amount  to  a  waiver 
of  the  bar.^  And  a  recital  expressly  recognizing  an  indebtedness  in 
a  deed,  by  which  certain  bonds  were  assigned  in  trust  to  collect  the 
money  thereon  and  distribute  it  among  the  creditors,  has  been  held 
sufficient  to  take  a  case  out  of  the  statute.^®  So  an  agreement  was 
held  thus  to  operate  where  it  contained  not  only  a  pledge  of  prop- 
erty to  secure  notes  sued  on  but  also  an  express  stipulation  that  the 
notes  should  remain  in  as  full  force  and  effect  as  if  they  were  re- 
newed.^^  But  it  has  been  decided  that  an  instrument  which  contains 
no  promise  of  the  defendant  personally  to  pay  the  debt  and  no 
acknowledgment  or  mention  of  it  as  an  existing  liability,  but  merely 
provides  for  the  application  of  certain  pledged  property  to  its  pay- 
ment, does  not  amount  to  a  new  promise,  express  or  implied.^*  And 
it  has  also  been  held  that  a  deposit  of  collaterals  does  not  prevent  or 
impede  the  running  of  the  statute  of  limitations  upon  the  debts 
secured  thereby,  but  the  barring  of  any  action  upon  such  debt  through 
the  running  of  the  statute  of  limitations  does  not  affect  the  right  of 
the  pledgee  to  hold  and  realize  upon  the  collateral,  aor  of  the  pledgor 
to  call  for  any  surplus  remaining  after  the  principal  debt  has  been 
paid.** 

269.  Pleadings  and  Affidavits. — ^While  a  party  may  in  his  pleading 
acknowledge  a  debt  so  as  to  take  it  out  of  the  statute  yet  the  general 
rule  applies  that  it  must  be  a  clear  and  unequivocal  admission  of  a 

6.  Gray  v.  Day,  109  Me.  492,  84  Atl.  Am.  Dec.  315. 

1073,  43  L.B.A.(N.S.)   535  and  note.       10.  King  v.  Riddle,  7  Granoh  168,  3 

7.  Hymah  v.  Coleman,  82  Cal.  650,  U.  S.  (L.  ed.)  304. 

23  Pac.  62, 16  A.  S.  R.  178  and  note.  11.  Randon  v.  Toby,  11  How.  493, 13 

Notes:   96  A.   S.  R.  982,  993;   10  U.  S.  (L.  ed.)  784. 

L.R.A.(N.S.)  905.  12.  Shepherd  v.  Thompson,  122  U. 

8.  Wolford  V.  Cook,  71  Minn.  77,  73  S.  231,  7  S.  Ct.  1229,  30  U.  S.  (L.  ed.) 
N.  W.  706,  70  A.  S.  A.  315;  Man-  1156. 

Chester  v.  Braedner,  107  N.  Y.  346,  14  13.  Hartranft's  Estate,  153  Pa,  St. 

N.  E.  405, 1  A.  S.  R.  829.  530,  26  Atl.  104,  34  A.  S.  R.  717  and 

Note:  15  Ann.  Cas.  332.  note. 

9.  Merrills  v.  Swift,  18  Conn.  257,  46  Note:  37  A.  S.  R.  891. 
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subsisting  debt  which  the  party  is  willing  to  pay.*"*  So  it  has  been 
held  in  an  action  on  a  promissory  note  that  an  admission  in  the  de- 
fendant's plea  that  his  signature  to  the  note  is  genuine  is  not  sufficient 
to  have  this  effect.^*  And,  upon  the  theory  that  an  acknowledgment 
of  a  debt  to  a  stranger  will  not  ordinarily  avoid  the  running  of  the 
statute,**  it  has  been  held  that  an  answer  by  one  who  has  been  sum- 
moned in  garnishment  proceedings  brought  by  a  third  party,  admit- 
ting that  he  owed  money  to  another,  is  not  a  sufficient  acknowledg- 
ment to  toll  the  statute  as  to  the  creditor.*'  And  although  a  plea  of 
recoupment  alone  is  equivalent  to  an  admission  that  the  plaintiff  has 
a  cause  of  action,  yet  a  notice  of  recoupment,  coupled  with  pleas  of 
non  assumpsit  and  limitations,  is  held  not  to  revive  a  debt  barred  by 
the  statute.*®  Again,  it  has  been  decided  that  a  confession  of  judg- 
ment by  one  partner  of  a  dissolved  firm  to  pay  a  barred  partnership 
debt  does  not  revive  the  debt  as  to  his  copartner.**  But  it  has  been 
held  that  permitting  a  forfeiture  bill  to  be  taken  as  confessed  is  an 
admission  of  liability  on  the  part  of  the  mortgagor  sufficient  to  take 
the  case  out  of  the  statute  of  limitations  where  such  an  admission  is 
necessary.**  A  person  may  also  in  some  cases  make  an  acknowledg- 
ment in  an  affidavit  which  will  be  sufficient  to  accomplish  this  result* 

Persons  to  Whow,  Acknowledgment  Must  Be  Made 

270.  In  General. — According  to  the  view  taken  in  some  cases,  espe- 
cially among  the  earlier  authorities,  both  English  and  American,  an 
acknowledgment  of  a  claim  to  a  stranger  is  equally  effectual  to  remove 
the  bar  as  one  made  to  the  creditor.*  Other  courts,  however,  do  not 
receive  this  doctrine  with  favor  and  hold  that  the  acknowledgment 
of  a  debt  made  to  a  stranger,  and  not  intended  to  be  communicated 
to  the  creditor,  will  not  bar  the -statute.*    And  the  prevailing  view  is 

14.  See  supra,  par.  256,  as  to  clear-  (Ala.)  223,  29  Am.  Dee.  280  and  note; 

nes8  and  explicitness  required.  Stewart   v.    Garrett,   65   Md.    392,   5 

16.  Dickinson    v.    MeCamy,    6    Qa.  Atl.  324,  57  Am.  Rep.  333  and  note; 

486,  48  Am.  Dec.  298.  McCrea  v.  Purmort,  16  Wend.  (N.  Y.) 

16.  See  infra,  par.  270.  460,  30  Am.  Dec.  103;  Parker  v.  Rem- 

17.  Sibert  v.  Wilder,  16  Kan.  176,  ington,  15  R.  I.  300,  23  Atl.  43,  2 
22  Am.  Rep.  280;  Schmucker  v.  Sibert,  A.  S.  R.  897  and  note. 

18  Kan.  104,  26  Am.  Rep.  765.  Notes:  102  A.  S.  R.  754;  25  L.R.A. 
Note:  5  Ann.  Cas.  813.  (N.S.)  809;  5  Ann.  Cas.  812. 

18.  Homblower  v.  George  Washing-  3.  Pierce  v.  Merrill,  128  Cal.  473, 
ton  University,  31  App.  Cas.  (D.  C.)  61  Pac.  67,  79  A.  S.  R.  63;  Strong  v. 
64, 14  Ann.  Cas.  696.  Andros,  34  App.  Cas.  (D.  C.)  278,  19 

19.  Note:  15  L.R.A.  660.  Ann.   Cas.   101   and   note;    Sibert   v. 

20.  Heyer  v.  Pruyn,  7  Paige  (N.  Wilder,  16  Kan.  176,  22  Am.  Rep.  280 ; 
Y.)  465,  34  Am.  Dec.  365  and  note.  Wallber  v.  Caldwell,  79  Neb.  418,  112 

1.  Strong  V.  Andros,  34  App.  Cas.  N.  W.  584,  126  A.  S.  R.  675  and 
(D.  C.)  278,  19  Ann.  Cas.  101.  note;  De  Freest  v.  Warner,  98  N.  Y. 

2.  St.    John    V.    Garrow,    4    Port.   217,  50  Am.  Rep.  657;  Kirby  v.  Mills, 
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that  an  acknowledgment  to  be  effectual  so  far  as  the  removal  of  the 
bar  is  concerned  must  be  made  either  to  the  creditor  or  to  some  one 
authorized  to  act  for  him,  or  if  to  a  stranger  must  have  been  made 
with  the  intention  that  it  be  communicated  to  the  creditor ^^  the  reason 
being  that  otherwise  no  privity  is  established  between  the  parties  in 
respect  to  the  new  promise.^  And  where  the  acknowledgment  is  in 
writing  it  has  been  held  that  it  must  be  delivered  to  the  creditor  and 
not  retained  by  the  debtor.*  It  has,  however,  been  held  that  if  the 
acknowledgment  is  made  to  a  stranger  as  well  as  to  the  creditor  the 
acknowledgment  to  the  stranger  may  be  shown  in  evidence  to  cor- 
roborate the  testimony  of  the  creditor  as  to  the  new  promise  made 
to  him.^ 

271.  Acknowledgments  to  Particular  Persons  Other  than  Cred- 
itor.— An  acknowledgment  or  promise  made  by  a  debtor  to  the  at- 
torney of  his  creditor  has  been  held  sufficient  to  suspend  the  operation 
of  the  statute,®  as  has  also  one  to  the  executor  or  administrator  of  the 
creditor.*  But  in  the  latter  case  it  has  been  held  that  an  acknowl- 
edgment of  a  subsisting  debt  made  to  the  executors  of  the  creditor 
will  not,  where  the  issue  is  upon  the  statute  of  limitations,  support  a 
declaration  upon  a  promise  to  the  testator  himself.^^  Again,  since 
the  rule  admits  of  an  acknowledgment  to  an  authorized  agent  it 
would  seem  that  an  acknowledgment  to  a  managing  oflScer  of  a  firm 

78  N.  C.  124,  24  Am.  Rep.  460;  Kyle  ▼.  De  Freest  v.  Warner,  98  N.  T.  217, 

Wells,  17  Pa,  St.  286,  55  Am.  Dec.  50  Am.  Rep.  657 ;  Spangler  v.  Spang- 

555  and  note;  Spangler  v.  Spangler,  ler,  122  Pa.  St.  358,  15  AtL  358,  9  A. 

122  Pa.  St.  358,  15  AtL  436,  9  A.  S.  S.  R.  114  and  note;  Paricer  v.  Reming- 

R,  114  and  note;  Parker  v.  Remington,  ton,  15  R.  I.  300,  3  Atl.  590,  2  A.  S.  R» 

15  R.  I.  300,  3  Atl.  590,  2  A.  S.  R.  897  and  note;  Dorsey  v.  Gunkle,  18  S. 
897  and  note;  Dorsey  v.  Gunkle,  18  D.  454,  101  N.  W.  36,  5  Ann.  Gas.  810 
S.  D.  454,  101  N.  W.  36,  5  Ann.  Cas.  and  note;  Bachman  v.  Roller,  9  Baxt. 
810  and  note;  Houston  v.  Jankowskie,  (Tenn.)  409,  40  Am.  Rep.  97;  Houston 
76  Tex.  368, 13  S.  W.  269, 18  A.  S.  R.  v.  Jankowskie,  76  Tex.  368,  13  S.  W. 
57  and  note.  269,  18  A.  S.  R.  57  and  note. 

Notes:  10  Am.  Dec.  573;  39  A.  S.  Notes:  10  Am.  Dee.  573;  39  A.  8.  R. 

R.  740;  25  L.R.A.(N.S.)  807;  L.R.A.  740;  102  A.  S.  R.  754,  756;  25  L.R.A. 

1915B  1047.  (N.S.)     806;    L.R.A.1915B    1047;    6 

4.  Fort  Scott  V.  Hickman,  112  U.  S.  Ann.  Cas.  812. 

150,  5  S.  Ct.  56,  28  U.  S.   (L.  ed.)  6.  Parker  v.  Remington,  15  R.  I. 

636;  Strong  v.  Andros,  34  App.  Cas.  300,  3  AtL  590,  2  A.  S.  R.  897  and 

(D.   C.)    278,  19  Ann.  Cas.  101  and  note. 

note;  Abererombie  v.  Butte,  72  Ga.  74,  Note:  102  A.  S.  R.  754. 

53  Am.  Rep.  832 ;  Doran  v.  Doran,  145  6.  Note :  6  L.R. A.  743. 

la.  122,  123  N.  W.  996,  25  L.R. A.  7.  Notes:  102  A.  S.  R.  755;  5  Anit 

(N.S.)  805  and  note;  Sibert  v.  Wilder,  Cas.  813. 

16  Kan.  176,  22  Am.  Rep.  280;  8.  Kirby  v.  Mills,  78  N.  €•  124,  24 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am.  Rep.  460. 

Am.   Rep.   765;   Allen   v.   Collier,  70       9.  Note:  5  Ann.  Cas.  812. 

Mo.  138,  35  Am.  R^p.  416  and  note;       10.  Jones   v.   Moore,  5   Bin.    (Pa.) 

Wallber  v.  Caldwell,  79  Neb.  418,  112   573,  6  Am.  Dec.  428. 

N.  W.  584,  126  A.  S.  R.  675  and  note: 
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wonld  also  be.  sufficients^  And  it  has  been  held  that  the  payee  of  a 
note  who  has  assigned  it  as  collateral  security  has  ^till  such  an  interest 
therein  that  a  written  acknowledgment  made  to  him  by  the  debtor 
may  serve  to  toll  the  statute.^*  And  it  has  also  been  held  that  if  the 
relationship  between  the  person  to  whom  the  acknowledgment  is 
made  and  the  creditor  is  such  that  they  have  an  interest  in  common 
in  the  debt,  or  that  there  is  privity  between  them,  the  acknowledgment 
will  be  sufficient  to  toll  the  statute.  Thus,  the  promise  of  the  agent 
of  a  landlord  to  refund  an  overcharge  of  rent,  made  to  one  of 
several  tenants  of  the  same  estate,  has  been  regarded  as  sufficient  to 
toll  the  statute  as  to  all  the  tenants.^*  Acknowledgments  made  in  a 
deed  executed  by  the  debtor  have  also  been  held  sufficient.^^  Again, 
a  new  promise  made  to  the  holder  of  a  note  has  been  held  available 
to  a  subsequent  holder  so  as  to  remove  the  bar  of  the  statute.  And 
there  are  some  cases  which  have  held  an  acknowledgment  sufficient 
when  made  to  a  member  of  the  creditor's  family.^* 

272,  Acknowledgment  Found  among  Deceased's  Papers. — ^In  the 
application  of  the  principle  that  an  acknowledgment  must  be  made 
to  the  creditor  or  to  some  one  with  the  intention  that  it  be  com- 
municated to  him,^^  it  has  been  held  that  a  demand  is  not  taken 
out  of  the  operation  of  the  statute  by  a  written  acknowledgment 
found  among  the  debtor's  papers  after  his  death.^'  So  a  memorandum, 
in  .the  handwriting  of  a  deceased  debtor,  but  unsigned  and  found 
among  his  papers  has  been  held  insufficient^* 

Persons  by  Whom  Acknowledgment  May  Be  Made 

273.  In  General. — ^The  general  rule  is  that  an  acknowledgment  or 
new  promise  to  pay  must,  in  order  to  take  a  case  out  of  the  statute, 
be  made  by  the  person  to  be  charged  or  by  some  person  legally 
authorized  by  him  so  to  act**  And  in  this  connection  it  has  been 
decided  that  an  acknowledgment,  binding  on  a  corporation,  may  in 
some  cases  be  made  by  its  president*^    In  the  case  of  one  who  has 

11.  Note:  5  Ann.  Cas.  812.  19.  Hellman  ▼.  Eiene,  73  la.  448, 

12.  Girard  Tmst  Co.  v.  Owen,  83  35  N.  W.  616,  5  A.  S.  R.  693  and  note ; 
Kan.  692,  112  Pac.  619,  33  L.R.A.  Mayberry  v.  WiUoughby,  5  Neb.  368, 
(N.S.)  262  and  note.  25  Am.  Bep.  491;  Shoemaker  v.  Bene- 

13.  Note :  5  Ann.  Cas.  812.  diet,  11  N.  Y.  176,  62  Am.  Dec.  95 ; 

14.  De  Freest  v.  Warner,  98  N.  Y.  Cowhick  ▼.  Shingle,  5  Wyo.  87,  37 
217,  50  Am.  Rep.  657.  Pac.  689,  63  A.  8.  R.  17  and  note,  26 

Note :  5  Ann.  Cas.  813.  L.R.A.  608. 

15.  Note:  6  Ann.  Cas.  812.  Note:  106  A.  S.  R.  746. 

16.  See  supra,  par.  270.  See  infra,  par.  283,  as  to  part  pay- 

17.  Allen  v.  Collier,  70  Mo.  138,  35  ment  generally. 

Am.  Rep.  416  and  note.  20.  Washington  Sav.  Bank  v.  Batoh- 

Notc :  6  Ann.  Caa.  813.  ers',  etc.,  Bank,  107  Mo.  133, 17  S.  W. 

18.  Abercombie  ▼.  Butts,  72  Oa.  74,  644,  28  A.  S.  R.  405. 
53  Am.  Rep.  832. 
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made  an  assignment  for  the  benefit  of  creditors  it  has  been  held  that, 
as  an  acknowledgment  or  new  promise  can  only  be  made  by  the 
debtor,  it  is  competent  for  the  assignor  to  make  a  new  promise  in 
writing  to  pay,  which  will  have  the  effect  to  revive  the  debt,  thus 
removing  the  bar  of  the  statute  and  binding  the  assignee,  and  that 
the  other  creditors  have  no  ground  to  complain.^  Where  the  promises 
of  obligors  are  several,  no  admission  or  promise  by  one  can  remove 
the  bar  against  the  other,  in  the  absence  of  any  authorization  so  to 
act.*  So,  it  has  been  held  that  the  promise  of  the  husband  to  pay 
the  debt  of  the  wife  incurred  before  coverture  cannot  remove  the  bar 
of  the  statute  of  limitations  against  her.*  And  an  acknowledgment 
or  new  promise,  by  the  maker  of  a  promissory  note,  is  held  not  to 
affect  the  right  of  persons  whose  undertaking  is  independent  of,  and 
collateral  to,  that  of  the  maker>  Similarly,  in  an  action  on  an 
absolute  and  unconditional  guaranty,  where  the  complaint  shows  on 
its  face  that  the  action  is  barred  by  the  statute,  it  has  been  held  that 
a  written  admission  of  one  of  the  guarantors  of  the  existing  indebted- 
ness of  a  corporation,  for  which  the  guaranty  was  given,  does  not 
remove  Che  bar^  the  liability  of  the  guarantors  being  separate  and 
distinct  from  that  of  the  corporation.^  The  acknowl^gment  should 
also  be  made  by  one  who  is  not  incapacitated  to  act.  Thus  it  has 
been  held  that  a  wife's  promise  to  pay  a  debt  contracted  by  her  while 
sole  will  not  take  the  case  out  of  the  statute.* 

274.  One  of  Several  Joint  Debtors. — ^In  many  of  the  earlier  cases, 
both  in  England  and  in  the  United  States,  it  was  held  not  to  be  essen- 
tial in  order  to  take  a  joint  debt  out  of  the  statute  that  the  acknowl- 
edgments of  the  parties  should  be  a  joint  act  to  render  them  effective 
as  against  all,  but  that  an  acknowledgment  by  one  of  several  joint 
debtors  would  be  sufficient.'  This  doctrine  is  said  to  rest  on  the 
principle  that  the  confession  of  a  party  in  interest  when  made  against 

1.  Hellman  v.  Kiene,  73  la.  448,  35  10  Am.  Dec.  147;  Coit  v.  Tracy,  8 
N.  W.  516,  5  A.  S.  R.  693  and  note.  Conn.  268,  20  Am.  Dec.  110  and  note; 

2.  Pierce  v.  Merrill,  128  Cal.  473,  61  Austin  v.  Bostwick,  9  Conn.  496,  26 
Pac.  67,  79  A.  S.  R.  63  and  note;  Am.  Dec.  42  and  note;  Cox  ▼.  Bailey, 
Gardiner  v.  Nutting,  5  Greenl.  (Me.)  9  Ga.  467,  54  Am.  Dec.  358  and  note; 
140,  17  Am.  Dec  211;  Powers  v.  White  v.  Hale,  3  Pick.  (Mass.)  291, 15 
Southgate,  15  Vt.  471,  40  Am.  Dec.  Am.  Dec.  209;  Beitz  v.  Fuller,  1  Mc- 
691.  Cord  L.  (S.  C.)  541, 10  Am.  Dec  693. 

Note :  39  A.  S.  R.  923.  See  Read  v.  Price,   [1909]   2  K.  B. 

3.  Powers  v.  Southgate,  15  Vt.  471,  (Eng.)  724,  78  L.  J.  K.  B.  1137,  101 
40  Am.  Dec.  691.  L.  T.  N.  S.  60,  26  Times  L.  Rep.  701, 

4.  Gardiner  v.  Nutting,  5  Greenl.  17  Ann.  Cas.  171,  affirming  [1909]  1 
(Me.)  140, 17  Am.  Dec.  211.  K.  B.  577,  78  L.  J.  K.  B.  504,  100  L. 

5.  Pierce  v.  Merrill,  128  Cal.  473,  T.  N.  S.  467,  25  Times  L.  Rep.  283 
61  Pac.  67,  79  A.  S.  R.  63  and  note.  (based  on  a  statute  relating  to  actions 

6.  Axon  ▼.  Blakely,  2  McCord  (S.  on  a  specialty).  See  infra,  par.  301,  as 
C.)  6,  13  Am.  Dec.  697.  to  part  payment  by  a  joint  debtor. 

7.  Bound  V.  Lathrop,  4  Conn.  336, 
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his  interest  is  always  evidence  and  as  his  interest  is  identical  with 
that  of  the  other  joint  obligor  or  debtor  so  his  admission  has  a  con- 
trolling operation.*  Furthermore,  according  to  the  English  view 
every  joint  debtor  is  for  certain  purposes  regarded  as  the  agent  of 
his  codebtors,  and  has  the  implied  power  to  make  partial  payments, 
acknowledgments  and  new  promises  respecting  the  joint  debt  having 
the  same  effect  against  his  codebtors  as  against  himself.^  On  the 
other  hand  there  are  many  jurisdictions  in  which  this  view  is  not 
received  with  favor  and  the  rule  that  an  acknowledgment  by  one 
of  several  joint  debtors  only  takes  the  case  out  of  the  statute  as  to 
the  party  making  it  is  supported,^^  in  some  cases  the  conclusion 
being  limited  to  instances  where  the  acknowledgment  was  made  after 
the  statute  had  barred  the  debt.^^  These  cases  proceed  upon  the 
theory  that  the  statute  affords  protection  to  each  of  two  or  more 
persons  jointly  bound,  that  to  render  an  acknowledgment  by  one 
available  against  another  there  must  be  authority  so  to  act,  either 
expressly  given  or  resulting  from  the  relation  of  the  parties,  and  that 
there  is  nothing  in  the  relation  of  joint  debtors  from  which  such  an 
agency  can  be  inferred.**  This  diversity  of  opinion  is  frequently 
found  in  case  of  an  acknowledgment  by  one  of  the  joint  makers  of 
a  promissory  note,  some  courts  holding  that  such  an  acknowledgment 
takes  the  case  out  of  the  statute  as  to  the  other  joint  makers,*'  while 
other  decisions  hold  to  the  contrary.**  And  the-  principle  that  an 
acknowledgment  by  one  joint  debtor  will  not  take  the  case  out  of  the 
statute  as  to  the  others  has  been  applied  in  the  case  of  a  bond.**  This 
general  question,  however,  is  in  many  states  controlled  by  statute 
providing  in  substance  that  an  acknowledgment  or  payment  by  one 
joint  debtor  shall  not  operate  to  toll  the  statute  as  to  the  others.** 

275.  Partner  after  Dissolution;  Minority  Doctrine. — ^With  respect 
to  partners,  there  is  considerable  authority,  especially  among  the 
earlier  cases,  to  the  effect  that  an  acknowledgment  made  by  one  is 

8.  Coit  V.  Tracy,  8  Conn.  268,  20  13.  Bound  v,  Lathrop,  4  Conn.  336, 
Am.  Dec.  110  and  note.  10  Am.  Dec.  147 ;  Cox  v.  Bailey,  9  Ga. 

9.  Note:  40  A.  S.  R.  665.  467,  54  Am.  Dec.  358  and  note;  Bp\fz 

10.  Briscoe  V.  Anketell,  28  Miss.  361,  v.  Fuller,  1  McCord  L.  (S.  C.)  541, 
61  Am.  Dec.  553  and  note;  Campbell   10  Am.  Dec.  693. 

V.  Brown,  86  N.  C.  376,  41  Am.  Rep.  Note :  17  Ann.  Cas.  176. 

464;  Bush  v.  Stowell,  71  Pa.  St.  208,  14.  McCarthy  v.  White,  21  Cal.  495, 

10  Am.  Rep.  694.  82  Am.  Dec.  754  and  note;  Briscoe  v. 

Note:  10  Am.  Dec.  697.  Anketell,  28  Miss.  361,  61  Am.  Dec. 

11.  McCarthy  v.  White,  21  Cal.  495,  553  and  note;  Bush  v.  Stowell,  71  Pa. 
82  Am.  Dec.  754  and  note;  Ellicott  v.  St.  208,  10  Am.  Rep.  694;  Beitz  v. 
Nichols,  7  Gill  (Md.)  85,  48  Am.  Dec.  Puller,  1  McCord  L.  (S.  C.)  541,  10 
546  and  note.  Am.  Dec.  693  and  note. 

12.  McCarthy  v.  White,  21  Cal.  495,  16.  CampheU  v.  Brown,  86  N.  C. 
82  Am.  Dec.  764  and  note;  Van  Keu-  376,  41  Am.  Rep.  464. 

ran  v.  Parmelee,  2  N.  Y.  523,  51  Am.  16.  Notes :  10  Am.  Dec.  697 ;  15 
Dec.  322.  L.R.A.  660. 
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sufficient  to  remove  the  statute  bar,  and  operates  against  all,  whether 
it  was  made  before  or  after  the  dissolution  or  before  or  after  the 
statute  had  run.  In  such  joint  contracts  there  is  said  to  be  a  com- 
munity of  interest^  and  a  strong  presumption,  that  a  party  would 
not  make  such  an  admission  against  his  interest,  for  the  purpose  of 
charging  his  joint  contractor  as  well  as  himself.^ ^  So,  in  line  with 
this  view,  it  has  been  held  that  an  acknowledgment  by  a  partner  that 
a  firm  debt  is  still  due,  although  made  after  the  dissolution  of  the 
partnership,  and  while  such  partner  is  insolvent,  is  admissible  against 
his  copartner  to  avoid  the  bar  of  the  statute  of  limitations.^^  In 
those  courts  which  hold  to  this  effect  it  has,  however,  been  decided 
that  such  an  acknowledgment  is  entitled  to  little  weight  if  not  made 
honestly  but  rather  with  a  design  to  charge  the  copartner.** 

276.  Partner  after  Dissolution;  Prevailing  View. — ^The  doctrine 
stated  in  the  preceding  section  was  disapproved  by  the  United  States 
supreme  court  at  an  early  date  and  the  conclusion  was  there  reached 
that  the  acknowledgment  of  a  debt  by  one  partner,  after  dissolu- 
tion of  the  copartnership,  is  not  sufficient  to  toke  ihe  case  out  of 
the  statute,  as  to  the  other  partners.*®  And  this  view  seems  to  be 
supported  by  the  weight  of  authority.*  The  principle  on  which  these 
cases  are  generally  founded  is  that  the  dissolution  of  a  partnership 
works  absolute  revocation  of  all  implied  authority  in  one  partner 
to  bind  another  to  new  contracts  and  that,  in  the  absence  of  express 

17.  Coit  v.  Tracy,^  8  Conn.  268,  20  1.  Bell  v.  Morrison,  1  Pet  351,  7 
Am.  Dec.  110  and' note;  Austin  v.  U.  S.  (L.  ed.)  174;  Barringer  v.  Sneed, 
Bostwick,  9  Conn.  496,  26  Am.  Dec.  3  Stew.  (Ala.)  201,  20  Am.  Dec.  74; 
42  and  note;  Beardsley  v.  Hall,  36  Wilson  v.  Torbert,  3  Stew.  (Ala.)  296, 
Conn.  270,  4  Am.  Bep.  74;  Greenleaf  21  Am.  Dec.  632;  Tate  v.  Clements,  16 
V.  Qnincy,  12  Me.  11,  28  Am.  Dec.  145  Fla.  339,  26  Am.  Rep.  709 ;  Kallen- 
and  note;  Cady  v.  Shepherd,  11  Pick,  bach  v.  Dickinson,  100  Dl.  427,  39  Am, 
(Mass.)  400,  22  Am.  Dec.  378  and  Rep.  47;  Ellicott  v.  Nichols,  7  Gill 
note;  Bridge  v.  Gray,  14  Pick.  (Mass.)  (Md.)  85,  48  Am.  Dec.  546  and  note; 
55,  25  Am.  Dec.  358  and  note;  Mc-  Mayberry  v.  Willonghby,  5  Neb.  368, 
Intire  v.  Oliver,  9  N.  C.  209,  11  Am.  25  Am.  Rep.  491;  Van  Keuren  ▼. 
Dec.  760  and  note;  Wheelock  v.  Doo-  Parmelee,  2  N.  Y.  523,  51  Am.  Dec. 
little,  18  Yt.  440,  46  Am.  Dec  163  and  332  and  note;  Pakner  t.  Dodge,  4 
note.  Ohio  St.  21,  62  Am.  Dee.  271  and  note ; 

Note :  15  L.R.A.  656.  Kerper  v.  Wood,  48  Ohio  St.  613,  29 

See  Partnership,  as  to  the  power  N.  E.  501,  15  L.R.A.  656  and  note; 

generally  of  one  partner  to  bind  an-  Levy  v.  Cadet,  17  Serg.  ft  R.  (Pa.) 

other.    See  infra,  par.  304,  as  to  part  126,  17  Am.  Deo.  650  and  note;  Muse 

payment  by  a  partner  after  dissolu-  v.  Donelson,  2  Humph.  (Tenn.)  166,  36 

tion.  Am.  Dec.  309  and  note;  Haddock  v. 

18.  Austin  V.  Bostwick,  9  Conn.  496,  Ciocheron,  32  Tex.  276,  5  Am.  Repu 
25  Am.  Dec.  42  and  note.  244. 

19.  Austin  y.  Bostwick,  9  Conn.  496,  Notes:  10  Am.  Dec.  697;  60  Am. 
25  Am.  Dec.  42  and  note.  Dec.  79;  40  A.  S.  R.  665;  15  L.R.A. 

20.  Bell  V.  Morrison,  1  Pet.  351,  7  657. 
U.  S.  (L.  ed.)  174. 
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authority,  he  cannot  create  or  receive  a  deht  against  his  late  partners. 
The  right  of  the  pagrtners  thereafter  can  only  extend  to  the  settle- 
ment of  the  partnership  concerns,  and  the  disbursement  of  the  remain- 
ing funds.*  This  latter  doctrine  has  been  followed  even  when  the 
creditor  was  ignorant  of  the  dissolution/  although  according  to  other 
decisions  the  law  exacts  not  only  that  they  should  hold  themselves 
out  no  longer  as  operating  jointly  but  that  they  use  reasonable  dili- 
gence to  advise  others  of  the  termination  of  their  previous  connec- 
tion.^ So  it  has  been  held  that  the  giving  by  one  partner,  after 
dissolution,  of  a  note  for  firm  indebtedness,  will  not  operate  to  extend 
the  time  of  payment  as  to  the  other  partner  who  is  not  bound  by 
the  note.*  And  it  has  also  been  held  that  a  liquidating  partner  has 
no  power  to  extend  time  for  the  payment  of  obligations  of  the  firm,  to 
increase  their  amounts,  or  to  obligate  the  firm  to  persons  to  whom 
it  was  not  bound  at  the  dissolution  of  the  partnership.* 

277.  Grantor  or  Mortgagor. — ^A  mortgagor  may  revive  a  note  barred 
by  the  statute  of  limitations  and  by  such  act  revive  a  mortgage 
executed  to  secure  it  so  far  as  his  interests  in  the  premises  are  con- 
cerned.' And  the  general  rule  is  that  an  acknowledgment  or  new 
promise  on  the  part  of  a  mortgagor,  before  a  conveyance  by  him 
of  the  property,  or  before  the  attachment  of  a  lien,  will  toll  the 
statute,  not  only  as  against  himself  but  also  as  against  his  grantee 
or  other  person  holding  an  interest  in  the  property  through  him 
whether  such  new  promise  was  made  before  or  after  the  debt  was 
barred.*  In  such  a  case  it  is  said  that  where  the  purchaser  has 
notice,  actual  or  constructive,  he  is  in  no  better  position  than  the 
person  from  whom  he  derives  the  title  and  is  bound  by  the  same 

2.  Bell  V.  Morrison,  1  Pet.  351,  7  U.  6.  Note :  15  L.R. A.  660. 

S.  (L.  ed.)  174;  Wilson  v.  Torbert,  3  6.  Palmer  v.  Dodge,  4  Ohio  St  21, 

Stew.   (Ala.)   296,  21  Am.  Dec.  632;  62  Am.  Dec.  271  and  note. 

Kallenbach  y.  Dickinson,  100  111.  427,  But  see  15  LJI.A.  660  note. 

39  Am.  Rep.  47;  Ellicott  v.  Nichols,  7  7.  Hughes   v.    Edwards,   9   Wheat. 

GiU  (Md.)  85,  48  Am.  Dec.  646  and  489,  6  U.  S.  (L.  ed.)  142;  Sigoumey 

note;  Mayberry  v.  Willoughby,  5  Neb.  First  Nat.  Bank  y.  Woodman,  93  la. 

368,  25  Am.  Rep.  491;  Van  Keuren  668,  62  N.  W.  28,  57  A.  S.  R.  287  and 

V.  Parmelee,  2  N.  Y.  523,  51  Am.  Dec.  note;   Schmucker  v.  Sibert,  18  Kan. 

322andnote;Palmerv.  Dodge,  4  Ohio  104,   26   Am.   Rep.    765;   Perkins   v. 

St.  21,  62  Am.  Dec.  271  and  note;  Sterne,  23  Ter.  561,  76  Am.  Dec.  72 

Levy  T.  Cadet,  17  Serg.  &  R.   (Pa.)  and  note.     See  infra,  par.  306,  as  to 

126,  17  Am.  Dec.  650  and  note;  Muse  part   payment   by   grantor   or  mort- 

V.  Donelson,  2  Humph.  (Tenn.)   166,  gagor. 

36  Am.  Dec.  309  and  note.  8.  Hughes  r.  Edwards,  9  Wheat.  489, 

Note:  40  A.  S.  R.  565.  6  U.  S.  (L.  ed.)  142;  Cook  v.  Union 

S.  Tate  V.  Clements,  16  Pla.  339,  26  Trust   Co.,   106  Ky.   803,  51  S.  W. 

Am.  Rep.  709.  600,  45  L.R.A.  212;  Heyer  v.  Pruyn, 

4.  Palmer  v.  Dodge,  4  Ohio  St  21,  7  Paige   (N.  Y.)   465,  31  Am.  Dec. 

62  Am.  Dec.  271  and  note.  355  and  note. 

Note:  15  L.R.A.  659.  Note:  28  L.R.A.(N.S.)  169, 
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equity  which  would  affect  his  rights  and  he  can,  no  more  than  the 
mortgagor,  assert  his  equity  against  the  mortgagee  without  paying 
the  debt,  or  showing  that  it  has  been  paid  or  released  or  that  there 
are  circumstances  in  the  case  suflScient  to  warrant  the  presumption 
of  these  facts,  or  one  of  them.*  But,  where  one  has  conveyed  real 
property,  the  general  rule  seems  to  be  that  he  cannot  revive  a  mort- 
gage thereof  after  the  bar  of  the  statute  has  become  complete  as- 
against  his  grantee  who  has  purchased  the  land  without  assuming 
any  obligation  to  discharge  the  debt.**  This  conclusion  is  founded 
on  the  theory  that  after  the  mortgagor  disposes  of  the  premises  by 
deed,  he  loses  all  control  over  them,  is  regarded  as  a  stranger  to  them 
and  his  power  either  to  impose  a  burden  on,  or  to  revive  charges 
against,  them  has  ceased.**  So  it  has  been  held  that  a  subsequent 
purchaser  of  mortgaged  premises  may  avail  himself  of  the  statute 
of  limitations  as  a  defense  to  an  action  for  the  foreclosure  of  the 
mortgage,  commenced  after  the  statute  has  rim  against  the  debt 
secured,  and  that  such  purchaser  is  not  affected  by  an  acknowledg- 
ment of  the  debt  made  by  the  mortgagor  after  the  debt  was  barred, 
nor  by  an  extension  of  the  time  of  payment  then  made;  and  the 
fact  that  the  mortgagee,  when  he  received  such  acknowledgment 
and  extended  the  time  of  payment^  did  not  know  of  the  purchase  is 
immaterial,  where  the  period  of  limitation  had  already  expired, 
and  no  consideration  was  given  for  the  acknowledgment.**  The 
same  principle  has  also  been  applied,  although  there  axe  decisions 
to  the  contrary,  where  from  the  facts  it  appeared  that  the  attempted 
revival,  though  after  the  conveyance  was  made,  was  before  the  debt 
was  barred.**  And  it  has  also  been  held  that  a  new  promise  by 
the  mortgagor  after  the  debt  was  barred  will  not  revive  the  lien  on 
the  property  which,  although  sold  by  him  before  that  date,  was  sold 
by  ^e  grantee  to  a  third  person  after  the  debt  was  barred,  neither 
grantee  having  knowledge  of  the  new  promise.** 

278.  Grantee  or  Mortgagee. — ^Where  a  grantee  of  mortgaged  prem- 
ises assumes  and  agrees  to  pay  the  mortgage  debt,  his  acknowledg- 
ment thereof  will  interrupt  the  running  of  the  statute  against  his 
liability  to  the  mortgagee.**     In  such  a  case  the  grantee  becomes 

9.  Hughes  v.  Edwards,  9  Wheat  489,   v.  Leque,  17  Wash.  573,  50  Pac.  485, 
6  U.  S.  (L.  ed.)  142.  61  A.  S.  R.  927  and  note. 

10.  Cook  V.  Prindle,  97  la.  464,  66       Note:  28  L.R.A.(N.S.)  170. 

N.  W.  781,  59  A.  S.  R.  424  and  note;  12.  McCarthy  v.  White,  21  Cal.  495, 

Schmncker  v.  Sibert,  18  Kan.  104,  26  82  Am.  Deo.  754  and  note. 

Am.  Rep.  765.  13.  Note:  28  L.R.A.(N.S.)  172. 

11.  McCarthy  v.  White,  21  Cal.  496,  14.  Cook  v.  Prindle,  97  la.  464,  66 
82  Am.  Dec.  754  and  note;  Cook  v.  N.  W.  781,  59  A.  S.  R.  424. 
Prindle,  97  la.  464,  66  N.  W.  781,  59  15.  Daniels  v.  Johnson,  129  Cal,  415, 
A.  S.  R.  424;  Schmucker  v.  Sibert,  18  61  Pac.  1107,  79  A.  S.  R.  123  and  note; 
Kan.  104,  26  Am.  Kep.  765;  Damon  Fitzgerald  v.  Flanagan,  155  la.  217, 
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liable  as  a  principal  debtor  to  the  mortgagee  as  fully  as  if  the  agree- 
ment to  pay  the  debt  had  been  made  directly  to  him  for  an  ade* 
quate  consideration.^^  And  parol  evidence  has  been  held  to  be 
admissible  to  show  that  the  grantee  assumed  and  agreed  to  pay  the 
mortgage  indebtedness.^'  But  although  there  are  authorities  to  the 
contrary,^^  it  seems  to  be  generally  held  that  no  act  of  a  grantee 
who  has  assumed  a  mortgage  will  have  the  effect  of  tolling  the  statute 
as  to  the  mortgagor.^*  Where,  on  the  other  hand,  a  grantee  of  land 
does  not  assume  personal  liability  for  the  payment  of  the  mortgage 
debt  thereon,  while  it  has  been  decided  that  be  cannot  by  his  acknowl- 
edgment of  that  debt  interrupt  the  running  of  the  statute  as  to  the 
mortgagor,*®  yet  it  is  also  held  that  he  may  thereby  prevent  the 
statute  from  barring  the  enforcement  of  the  mortgage.^ 

279.  Executor  or  Administrator  May  Hake  New  Promise. — Where 
the  debt  is  not  barred  at  the  time  of  the  decedent^s  death,  it  is  held 
that  a  promise  by  the  executor  or  administrator  to  pay  such  claim 
will  furnish  a  new  period  from  which  the  statute  is  to  run.  This 
principle  is  generally  admitted,  even  in  those  states  which  deny  to 
the  personal  representative  the  power  to  revive  a  debt,  as  a  still 
existing  demand  upon  the  estate  is  such  a  legal  charge  as  the  execu- 
tor or  administrator  is  empowered  to  recognize  and  pay.*  There 
has  been,  however,  considerable  diversity  of  opinion  as  to  the  power 
of  an  executor  or  administrator  to  W8dve  the  bar  of  limitation,  so  as 
to  revive  a  debt  due  from  the  decedent.*  Several  jurisdictions  recog- 
nize the  rule  that  an  acknowledgment  or  new  promise,  by  such  a 
representative,  will  take  a  case  out  of  the  statute.*  This  doctrine  is 
based  by  some  of  the  decisions  which  support  it  upon  the  assump- 
tion that  an  administrator  or  executor  represents  the  decedent  to  the 

135  N.  W.  738,  Ann.  Gas.  1914C  1104  Note:  Ann.  Caa.  1914C  1114. 

and   note;    Schmncker   v.    Sibert,   18  2.  Note:  12  Am.  Dee.  661. 

ICaa.  104,  26  Am.  Rep.  765;  McKay  3.  Note:  12  Am.  Dec  659.    See  Ex- 

y.  Ward,  20  Utah  149,  57  Pae.  1024,  execcttobs  and  Administrators,  vol. 

46  L.R.A.  623.  11,  p.  216  et  seq.,  as  to  power  of  execu- 

Note :  Ann.  Gas.  19140  1113.  tor  or  administrator  to  waive  the  stat* 

See  infra,  par.  307,  as  to  part  pay-  ute  of  limitations, 

ment  by  grantee  or  mortgagee.  4.  Lawson  v.  Powell,  31  Ga.  681,  79 

16.  Note :  Ann.  Cas.  1914C  1113.  Am.  Dec,  296 ;  Davis  v.  French,  20  Me. 

17.  Fitzgerald  v.  Flanagan,  155  la.  21,  37  Am.  Dec.  36;  Shreve  v.  Joyce, 
217,  135  N.  W.  738,  Ann.  Cas.  1914C  36  N.  J.  L.  44, 13  Am.  Rep.  417;  Cob- 
1104  and  note.  ham  v.  Mosely,  3  N.  C.  6,  2  Am.  Dec. 

18.  Note:  Ann.  Cas.  1914C  1112.  612;  Jones  v.  Moore,  5  Bin.  (Pa.)  573, 

19.  Fitzgerald  v.  Flanagan,  165  la.  6  Am.  Dec.  428;  Briggs  v.  Starke,  2 
217,  135  N.  W.  738,  Ann.  Cas.  1914C  Mill,  Const.  (S.  C.)  Ill,  12  Am.  Dec. 
1104  and  note.  659  and  note. 

Note:  Ann.  Cas.  1914C  1113.  Notes:  29  Am.  Dec.  42;  62  A.  S.  R. 

20.  Note:  Ann.  Cas.  1914C  1113.       123;    65   A.   S.   R.   691;    Ann.    Cas. 
1.  Senninger  v.  Rowley,  138  la.  617,   1912A  19. 

116  N.  W.  695, 18  L.R.A.(N.S.)  223. 
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extent  of  the  assets  in  his  hands,  and  that  a  promise  made  by  him 
in  his  representative  capacity  to  pay  a  debt  should  have  the  same 
effect  as  if  it  had  been  made  by  the  decedent  himself.*  In  this 
connection  it  has  also  been  held  that  a  new  promise  made  by  one 
of  two  or  more  executors  is  sufficient.*  In  such  a  case  it  is  said 
that  assuming  that  the  authority  exists  in  all  of  the  executors  to 
relieve  from  the  statute,  there  is  no  reason  in  principle  why  one 
is  not  as  competent  to  exercise  it  as  all  and  that  no  argument  from 
the  danger  of  fraud  by  one  executor  is  tenable,  for  the  cocxecutor 
can  always  set  up  fraud  or  collusion  in  the  promise,  or  dispute  the 
original  debt,  or  show  payment.'  Where  this  doctrine  prevails  the 
rule  controls,  as  in  other  cases,  that  the  acknowledgment  or  promise 
must  be  clear,  distinct  and  unambiguous,*  and  in  some  jurisdictions 
it  is  required  to  be  in  writing.*  In  the  determination  of  what  con- 
stitutes an. acknowledgment  within  the  general  rule  it  has  been  held 
that  the  statement  of  an  account  by  an  executor  of  an  indebtedness 
of  his  testator  which  never  before  had  been  ascertained  or  deter- 
mined was  sufficient  to  toll  the  statute  even  though  no  express  prom- 
ise to  pay  was  made.^*  And  it  has  also  been  decided  that  where  a 
promissory  note  made  by  an  administrator  to  the  deceased  and  barred 
by  the  statute  of  limitations  is  inserted  in  the  administrator's  inven- 
tory of  assets,  there  is  a  sufficient  acknowledgment  of  the  debt  to 
take  it  out  of  the  statute.^^  On  the  other  hand,  however,  it  has  been 
held  that  the  allowance  of  a  note  as  a  claim  against  the  estate  of  a 
deceased  insolvent,  by  a  guarantor  of  the  note  appointed  commissioner 
of  the  estate,  cannot  be  construed  an  acknowledgment  by  him,  so  as 
to  stop  the  running  of  the  statute  as  against  him.**  And  it  has  also 
been  decided  that  the  promise  of  an  administrator  to  pay  the  note  of 
his  decedent  before  the  bar  of  the  statute  of  limitations  is  complete 
may  renew  the  debt  against  the  personal  estate,  but  it  does  not  bind 
the  heirs,  other  than  himself,  so  as  to  affect  their  interest  in  the  real 
estate.** 


6.  Briggs  V.  Starke,  2  Mill,  Const,  qvirement  of  eleaxnen  axid  €xplieit- 

(S.  C.)  ni,  12  Am.  Dec.  659  and  note.  ness. 

6.  Briggs  V.  Starke,  2  Mill,  Const.       9.  Note:  Ann.  Cas.  1912A  19. 

(S.   C.)    Ill,  12  Am.  Dec.   659  and       10.  Notes:  L.R.AJ.915B  1048;  Ann. 

note.    But  see  Seig  v.  Acord,  21  Qrat.   Cas.  1912A  22. 

(Va.)  365,  8  Am.  Rep.  605.  11.  Note:  4  Ann.  Cas.  940. 

Notes:    12    Am.   Dec.   661;   L.R.A.       12.  Gardiner  y.  Nutting,  5  Greenl. 
1915B  1039.  (Me.)  140, 17  Am.  Dec.  211. 

7.  Shreve  v.  Joyce,  36  N.  J.  L.  44,       13.  Divine  v.  Miller,  70  S.  C.  225, 
13  Am.  Rep.  417.  49  S.  E.  479,  106  A.  S.  R,  743  and 

8.  Grady  v.  Wilson,  116  N.  C.  344,  note.    See  Johnson  v.  Waters,  111  U. 
20  S.  E.  518,  44  A.  S.  R.  461.  S.  640,  4  S.  Ct.  619,  28  U.  S.  (L.  ed.) 

Notes:  L.R.A,1915B  1044;  Ann.  Cas.   547,  holding  that  in  Louisiana,  the  ac- 

.101 2 A  20.  knowlcd^ment  of  a  succession  debt  by 

See  supra,  par.  256,  as  to  the  re-   an  executor  suspends  the  prescription 
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280.  View  that  Executor  or  Administrator  Cannot  Bind  Estate. — 
The  view  that  an  executor  or  administrator  may  revive  a  barred 
debt  by  an  acknowledgment  or  new  promise  so  as  to  bind  the  estate  ^^ 
is  denied  in  many  jurisdictions,  and  the  prevailing  view  seems  to 
be  that  he  has  no  such  power.^^  So  it  has  been  hdd  that  an  exec- 
utor de  son  tort  cannot,  by  a  promise  to  pay,  toll  the  statute  as  to 
a  debt  of  the  decedent  so  as  to  be  bin>ling  in  a  suit  subsequently 
brought  againist  him  as  the  rightful  administrator.^*  Some  of  the 
cases  proceed  on  the  ground  that  an  executor  or  administrator  can 
only  discharge  existing  legal  obligations  against  the  estate.  He  is 
the  trustee  or  agent  appointed  by  law,  for  the  benefit  and  protec- 
tion of  creditors  and  distributees,  who  stand  upon  their  strict  legal 
rights,  which  cannot  be  prejudiced  by  the  voluntary  and  unauthor- 
ized acts  of  the  administrator.  The  law  determines  the  extent  of 
the  estate's  liability,  and  he  cannot  enlarge  it  He  can  make  no 
contract,  except  such  as  may  be  necessary  in  the  course  of  his  admin- 
istration. To  admit  that  he  has  power  to  revive  by  an  admission 
an  obligation  which  is  extinct  would  be  to  place  the  estate  entirely 
at  his  arbitrary  discretion.  Old  debts  might  be  revived  without  limit, 
and  the  whole  estate  swept  away  in  their  liquidation.  The  fact 
that  the  deceased  might  have  done  this  is  not  material.  The  law 
makes  the  administrator  the  agent  to  do  what  the  deceased  was  bound 
to  do  in  reference  to  his  debts;  but  it  does  not  clothe  him  with  the 
discretion  which  the  deceased  had  a  right  to  exercise.^'  It  is  also 
urged  in  support  of  the  rule  that  the  statute  extinguishes  the  debt, 
that  the  new  promise  is  a  new  contract,  supported  by  the  moral 
obligation  arising  from  the  original  contract,  that  in  the  case  of 
an  executor  there  is  no  such  moral  obligation,  and  therefore  that  he 
cannot  bind  the  estate  by  a  new  promise.  Still  other  decisions  turn 
upon  the  construction  of  the  local  statutes.**     Again,  the  presence 

of  it  aa  long  as  the  property  of  the  Dec.  39  and  note;  In  re  Claghom,  181 

succession  remains  in  the  hands  of  the  Pa.  St.  600,  37  Atl.  918,  59  A.  S.  R. 

executor  under  administration.  680;  Moore  v.  Hillebrant,  14  Tex.  312, 

And  see  L.R. A.1916B  1036  note.  66  Am.  Dec.  118 ;  Fisher  v.  Duncan,  1 

14.  See  supra,  par.  279.  Hen.  &  M.    (Va.)   663,  3  Am.  Dec. 

15.  Thompson  v.  Peter,  12  Wheat.  605;   Seig  v.  Acord,  21  Grat   (Va.) 
565,  6  U.  S.  (L.  ed.)  730;  Steele  v.  365,  8  Am.  Rep.  605. 

Steele,  64  Ala.  438,  38  Am.  Rep.  15;  Notes:   12  Am.  Dec.  660;  29  Am. 

Peck  V.  Botsford,  7  Conn.  172,  18  Am.  Dec.   42;    66   A.   S.   K   691;    L.R.A. 

Dec.  92  and  note;  Brown  v.  Brown,  56  1915B  1040. 

Conn.  249, 14  Atl.  718,  7  A.  S.  R.  307;  16.  Note:  L.R.AJL915B  1040. 

Dem  y.  Olsen,  18  Idaho  358,  110  Pac.  17.  Henderson  v.  IMey,  U  Smedes 

164,  Ann.  Caa.  1912 A  1,  L.R.A.1915B  &  M.  (Miss.)  9,  49  Am.  Dec.  41  and 

1016;  Henderson  v.  Ilsley,  11  Smedes  note;  Fritz  v.  Thomas,  1  Whart.  (Pa.) 

d^  M.  (Miss.)  9,  49  Am.  Dec.  41  and  66,  29  Am.  Deo.  39  and  note, 

note;  Claris  v.  Clark,  8  Paige  (N.  Y.)  Note:  12  Am.  Dec.  660. 

162,  35  Am.  Dec.  676  and  note;  Fritz  v.  18.  Note:  12  Am.  Dec.  660. 
Thomas,  1  Whart.   (Pa.)   66,  29  Am. 
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or  absence  of  a  consideration  is  regarded  as  controlling  the  right 
of  an  executor  or  administrator  to  take  a  case  out  of  the  statute 
by  a  new  promise.  Thus  it  has  been  held  that  a  note  given  by  an 
executor  for  a  debt  of  the  testator,  after  the  time  to  file  claims  has 
expired  and  when  it  has  never  been  allowed  or  ordered  paid  by 
the  court,  if  without  any  new  consideration  to  support  it  is  insuffi- 
cient to  bind  the  estate.^*  In  the  application  of  this  general  doc- 
trine it  has  also  been  held  that  where  one  of  two  joint  administrators 
has  an  account  against  his  intestate  which  was  barred  by  the  statute 
of  limitations  before  the  death  of  the  intestate,  the  bar  will  not  be 
removed  and  the  debt  revived  by  the  statement  or  admission  of  his 
coadministrator  that  the  account  is  correct.^^ 

281.  Principal  and  Surety. — The  rule  early  adopted  that  an 
acknowledgment  by  one  of  several  joint  debtors  was  sufficient  to 
lake  a  case  out  of  the  statute  as  to  all  ^  has  also  been  followed  and 
applied  in  cases  of  principal  and  surety,  it  being  held  that  a  promise 
by  the  principal  would  interrupt  the  statute  as  to  the  surety.*  The 
rule  in  the  majority  of  the  jurisdictions,  however,  is  that  the  liability 
of  a  surety  on  a  promissory  note,  barred  by  the  statute  of  limitations, 
is  not  revived  by  the  principal's  subsequent  acknowledgment  and 
promise  to  pay,'  although  in  some  jurisdictions  it  seems  that  a  prom- 
ise made  by  the  principal  before  the  bar  has  attached  will  suspend 
the  running  of  the  statute  as  to  the  surety  but  that  payments  or 
promises  made  afterwards  will  not  revive  Uie  claim.*  In  the  case 
of  a  surety  it  has  been  decided  that  the  duty  imposed  on  him  to  see 
that  his  principal  performs  the  contract  guaranteed  subsists  as  a 
moral  obligation  after  the  statute  of  limitation  has  run  against  the 
legal  right  to  enforce  it,  and  it  is  sufficient  consideration  to  support 
a  new  promise  that  the  pre-existing  obligation  of  the  principal  will 
be  fulfilled.  So  it  has  been  held  that  a  verbal  acknowledgment  or 
new  promise  by  a  surety  on  a  guardian's  bond,  that  he  will  pay 
whatever  is  found  to  be  due  from  his  principal,  is  sufficient  to  revive 
his  liability  barred  by  the  statute  of  limitations.^ 

282.  Officers  of  Municipal  Corporations. — ^The  officers  of  a  city  can- 
not, without  legislative  authority,  extend  the  liability  of  the  city  for 
its  indebtedness  on  bonds  beyond  the  express  terms  thereof,  so  as  to 
remove  the  bar  of  the  statute  of  hmitations.*    So  it  has  been  held 

19.  Germania  Bank  v.  Michaud,  62      3.  Lowther  ▼.  Chappell,  8  Ala.  353, 
Minn.  459,  65  N.  W.  70,  54  A.  S.  R.  42  Am.  Dec.  643  and  note. 

653,  30  L.R.A.  286.  Notes:  60  Am.  Dec.  79;  37  L.BA. 

20.  Seig  V.  Acord,  21  Grat.   (Va.)    (N.S.)  274. 

365,  8  Am.  Rep.  605.    But  see  supra,  4.  Note:  37  L.R.A.(N,S.)  277. 

par.  279.  5.  Perkins  v.  Cheney,  114  Mich.  567, 

1.  See  supra,  par.   274,  as  to  ac-  72  N.  W.  595,  68  A.  S.  R.  495  and 
knowledgment  by  one  of  several  joint  note. 

debtors.  6.  Wurth  v.  Paducah,  116  Ky.  403, 

2.  Note:  37  L.R.A.(N.S.)  276,  277.     76  S.  W.  143,  105  A.  S.  R.  225  and 
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that  the  levy  and  collection  of  taxes  by  a  city  to  meet  interest  due 
and  create  a  sinking  fund  is  not  an  acknowledgment  of  or  new  prom- 
ise to  pay  any  particular  bond  or  issue  of  bonds  which  from  their 
face  are  barred  by  the  statute  of  limitations.^  And  the  inclusion 
in  a  town  auditor's  report  of  a  town  order  barred  by  the  statute  and 
a  statement  that  such  order  was  outstanding  and  unpaid  has  been 
held  not  to  be  a  sufficient  acknowledgment  as  against  the  town  to 
take  the  order  out  of  the  statute  although  the  auditor's  report  was 
adopted  by  the  town  meeting.*  A  similar  conclusion  has  also  been 
reached  in  respect  to  an  annual  statement  by  the  secretary  of  a  munici- 
pality recognizing  the  validity  of  outstanding  barred  bonds.* 

XIV.  Part  Payment 

In  General 

283.  General  Principles. — ^Although  no  provision  was  made  either 
in  the  Act  of  James  I  or  in  Lord  Tenterden's  Act  in  respect  to  the 
effect  of  part  payment  on  the  operation  of  the  statute  of  limitation, 
a  judicial  exception  was  ingrafted  thereon  at  an  early  date,*^  to 
the  effect  that  a  part  payment  of  a  debt  or  obligation  would  take  it 
out  of  the  operation  of  the  statute.^*  So  it  has  been  said  that  the 
effect  of  a  part  payment,  in  taking  a  case  out  of  the  operation  of 
the  statute  or  in  enlarging  the  time  during  which  an  action  may  be 
brought,  is  not  derived  from  any  statutory  provisions,  but  results 
from  the  decisions  of  the  courts  and  depends  wholly  on  the  reason 

note;  Houston  v.  Jankowskie,  76  Tex.  26  Am.  Dee.  66;  Meitzler  v.  Todd,  12 

368,  13  S.  W.  269,  18  A.  S.  R.  57  and  Ind.  App.  381,  39  N.  E.  1046,  54  A.  S. 

note.  R.  531  and  note;  Medomaeh  Nat.  Bank 

Note :  4  Ann.  Cas.  939.  v.  Wyman,  100  Me.  556,  62  AtL  658, 

7.  Wurth  V.  Paducah,  116  Ky.  403,  4  Ann.  Cas.  632  and  note,  4  L.R.A. 
76  S.  W.  143,  105  A.  S.  R.  225  and  (N.S.)  562;  Anderson  v.  Nystrom,  103 
note;  Houston  v.  Jankowskie;  76  Tex.  Minn.  168, 114  N.  W.  742, 123  A.  S.  R. 
368,  13  S.  W.  269,  18  A.  S.  R.  57  and  320  and  note,  14  Ann.  Cas.  54,  13 
note.  L..R.A.(N.S.)  1141;  State  v.  Finn,  98 

8.  Note :  4  Ann.  Cas.  939.  Mo.  532, 11  S.  W.  994, 14  A.  S.  R.  654 ; 

9.  Houston  V.  Jankowskie,  76  Tej.  Beck  v.  Haas,  111  Mo.  264,  20  S.  W. 
368,  13  S.  W.  269,  18  A.  S.  R.  57  and  19,  33  A.  S.  R.  516  and  note ;  Regan 
note.  V.  Williams,  185  Mo.  620,  84  S.  W. 

10.  Murdock  v.  Waterman,  145  N.  959,  105  A.  S.  R.  600;  Ri^^  v. 
Y.  55,  39  N.  E.  829,  27  L.R.A.  418;  Roberts,  85  N.  C.  151,  39  Am.  Rep. 
Cashmar-King  Supply  Co.  v.  Dowd,  692;  Cashmar-King  Supply  Co.  v. 
146  N.  C.  191,  59  S.  E.  685,  14  Ann.  Dowd,  U6  N.  C.  191,  59  S.  E.  685,  14 
Cas.  211.  See  supra,  par.  247,  as  to  Ann.  Cas.  211;  Clement  v.  Clement,  69 
development  of  law  as  to  acknowledg-  Wis.  599,  35  N.  W.  17,  2  A.  S.  R.  760. 
ments.  Notes:  33  A.  S.  R.  520;  39  A.  S.  R. 

11.  Morgan   v.   Kendrick,   91   Ark.  739. 

394,  121  S.  W.  278,  134  A.  S.  R.  78;  See  also  Payment,  as  to  payments 
Newlin  v.  Duncan,  1  Har.  (Del.)  204,   generally. 
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of  those  decisions.^*  It  seems  also  that  where  curcumstances  are 
relied  upon  to  constitute  such  a  promise,  it  may  make  a  radical 
difference  whether  they  occurred  before  or  after  the  debt  was  barred. 
In  the  former  case,  with  a  debt  still  alive,  it  has  been  said  that  it 
would  require  less  evidence  to  create  a  promise  to  extend  the  run- 
ning of  the  statute  than  in  the  latter  case,  with  a  debt  barred,  to 
revive  the  debt  and  renew  the  expired  period.^'  But  it  seems  that 
a  partial  payment  made  in  full  settlement  and  discharge  of  the 
liability  of  the  debtor  does  not  remove  the  bar  of  the  statute  as  to 
the  part  not  paid.^^  And  it  has  been  decided  that  a  part  payment 
of  a  debt  barred  by  the  statute  under  an  agreement  to  pay  the  whole 
debt  in  instalments  will  not  sustain  an  action  for  the  whole  debt 
at  once,  but  only  for  the  instalments  which  have  become  due  when 
the  action  is  commenced.**  Agaia,  .an  expression  of  ability  on  the 
part  of  the  debtor  to  pay  his  debt,  followed  by  part  payment,  has 
been  held  to  amount  to  nothing  more  than  a  mere  acknowledgment 
of  the  existence  of  the  debt,  and  not  to  operate  as  the  renunciation 
of  an  acquired  prescription.** 

284.  Statutory  Provisions. — Insome  jurisdictions  provision  is  made 
by  statute  as  to  the  effect  of  a  part  payment.  Of  such  a  character 
is  one  providing  in  substance  that  a  partial  payment  made  upon  a 
promissory  note,  after  due  and  before  the  statute  has  commenced 
to  run,  fixes  the  date  of  such  payment  as  the  time  from  which  the 
statute  begins  to  run.*'  And,  although  under  a  statute  providing 
that  a  new  promise  must  be  in  writing,  either  in  the  party's  own 
handwriting  or  subscribed  by  him  or  some  one  authorized  by  him, 
it  has  been  derided  that  a  partial  payment  not  thus  entered  or  sub- 
scribed is  insufficient  to  constitute  a  new  point  from  which  the  limita- 
tion period  will  begin  to  run,*®  an  exception  in  the  act  to  the  effect 
that  nothing  therein  shall  alter,  take  away,  or  lessen  the  effect  of 
a  part  payment  does  not  exclude  all  parol  evidence  bearing  upon  the 
new  promise  by  part  payment.**  Similarly  this  requirement  would 
not  control  where  the  statute  provides  that  a  payment  shall  be  regarded 
as  equivalent  to  a  new  promise  in  writing  to  pay  the  residue  of  the 

12.  Brooklyn  Bank  v.  Bamaby,  197  492,  32  So.  379,  58  LJI.A.  408. 

N.  Y.  210,  90  N.  E.  834,  27  L.E.A.  '  17.  Sterrett  v.  Sweeney,  16  Idaho 
(N.S.)  843  and  note.  416,  98  Pac.  418,  128  A.  S.  R.  68,  20 

13.  Brooklyn  Bank  v.  Barnaby,  197  L.R.A.(N.S.)  963.     . 

N.  Y.  210,  90  N.  E.  834,  27  L.R.A.  18.  Obear  v.  Birmingham  First  Nat. 

(N.S.)  843  and  note.  Bank,  97  Ga,  587,  25  S.  E.  335,  33 

14.  Cashmar-King  Supply  Co.  v.  L.R.A.  '384.  But  see  Monidah  TVust 
Dowd,  146  N.  C.  191,  59  S.  E.  685,  14  v.  Kemper,  44.  Mont.  1,  118  Pac.  811, 
Ann.  Cas.  211  and  note.  Ann.  Caa.  1912D  1326. 

15.  Gillingham  v.  Brown,  178  Mass.  19.  QilUngham  v.  Brown,  178  Mass. 
417,  60  N.  E.  122,  55  L.R.A.  320  and  417,  60  N.  E.  122,  55  LJl^  320  aad 
note.  note. 

16.  Slangliter's  Succession,  108  La. 
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debt.'^  Under  a  statute  which  makes  penal  the  doing  of  any  manner 
of  labor,  business  or  work  on  the  Lord's  day,  except  works  of  neces- 
sity and  charity,  it  has  been  held  that  a  part  payment  made  upon 
Sunday  will  not  take  a  debt  out  of  the  operation  of  the  statute  of 
limitations^ 

285.  Principle  On  Which  Rule  Is  Founded. — ^The  principle  upon 
which  part  payment  of  a  debt  will  take  a  case  out  of  the  statute 
is  that  such  payment  amounts  to  a  voluntary  acknowledgment  of  the 
existence  of  the  debt  from  which  the  law  implies  a  new  promise  to 
pay  the  balance.*  And  in  this  connection  it  is  said  that  no  distinc- 
tion can  be  made  on  principle  between  a  written  acknowledgment 
and  part  payment  In  the  case  of  the  written  acknowledgment, 
express  recognition  of  the  existing  indebtedness  and  an  intention  to 
revive  it  is  shown ;  while,  in  the  case  of  part  payment,  the  recogni- 
tion and  intent  to  revive  is  an  inference  the  law  raises  from  the  part 
payment.* 

286.  Essentials  Generally  to  Sufficiency  of  Payment  as  Acknowl- 
edgment or  New  Promise. — ^A  promise  to  pay  cannot  be  inferred  from 
the  mere  fact  of  payment  of  part  of  a  debt,  there  being  nothing 
to  raise  a  presumption  that  it  was  a  payment  on  account  thereof. 
The  principle  on  which  part  payment  takes  a  case  out  of  the  statute 
is  that  the  party  paying  intended  by  it  to  acknowledge  and  admit 
the  greater  debt  to  be  due.  If  it  was  not  in  the  mind  of  the  debtor 
to  do  this,  then  the  statute,  having  begun  to  run,  will  not  be  stopped 
by  reason  of  such  payment.  Therefore  a  partial  payment,  in  order 
to  operate  as  a  new  promise  so  as  to  avoid  the  bar  of  the  statute,  must 
be  made  under  such  circumstances  as  to  warrant  the  clear  inference 
that  the  debtor  recognizes  the  debt  as  an  existing  liability,^  and  indi- 
cates his  willingness  or  at  least  an  obligation  to  pay  the  balance.* 

20.  Monidah  Trust  v.  Kemper,  44  v.  Mauley,  25  Vt  210,  60  Am.  Dec. 

Mont.    1,    lis   Pac.    811,    Ann.    Gas.  253. 
1912D  1326.  Notes:  62  Am.  Dec  101;  33  A.  8.  R. 

1.  Clapp  V.  Hale,  112  Mass.  368, 17  520 ;  39  A.  S.  E.  739. 

Am.  Rep.  111.  3.  Anderson  v.  Nystrom,  103  Minn. 

2.  United  States  v.  Wilder,  13  WalL  168,  114  N.  W.  742,  ;23  A.  S.  R.  320 
254,  20  U.  S.  (L.  ed.)  681;  Newlin  v.  and  note;  14  Ann.  Caa.  54,  13  L.R.A. 
Duncan,  1  Har.   (Del.)   204,  25  Am.  (N.S.)  1141. 

Dec.  66;  Meitzler  v.  Todd,  12  Ind.  4.  United  States  v.  Wilder,  13  Wall. 
App.  381,  39  N.  E.  1046,  54  A.  S.  R.  254,  20  U.  S.  (L.  ed.)  681;  Shanks  v. 
531  and  note;  Wolford  v.  Cook,  71  Louthan,  79  Kan.  363,  99  Pac.  613, 
Minn.  77,  73  N.  W.  706,  70  A.  S.  R.  131  A.  S.  R.  294  and  note;  Rosier  v. 
315  and  note ;  Regan  v.  Williams,  185  McShane,  78  Neb.  86,  110  N.  W.  726, 
Mo.  620;84  S.  W.  959,  105  A.  S.  R.  12  L.R.A.(N.S.)  1032;  Cashmar-King 
600 ;  Brooklyn  Bank  v.  Bamaby,  197  Supply  Co.  v.  Dowd,  146  N.  C.  191,  59 
N.  y.  210,  90  N.  E.  834,  27  L.R.A,  S.  E.  685,  14  Ann.  Cas.  211  and  note. 
(N.S.)  843  and  note;  Cashmar-King  Note:  62  Am.  Dec.  101. 
Supply  Co.  V.  Dowd,  146  N.  C.  191,  59  6.  Shanks  v.  Louthan,  79  Kan.  363, 
S.  E.  685.  14  Ann.  Cas.  211;  Hodge  99  Pac  613,  131  A.  S.  R.  294  and 
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The  debt  or  obligation  must  be  definitely  pointed  out  by  the  debtor, 
and  an  intention  to  discharge  it  in  part  made  manifest.*  And  it  is 
held  that  the  payment  must  also  be  a  partial  one,  leaving  a  part 
of  the  debt  unpaid.^  So  it  has  been  decided  that  a  payment  in  full 
of  an  admitted  contract  cannot  be  converted  into  an  acknowledgment 
of  one  which  was  denied.*  Nor  can  a  payment  of  an  obligation 
incurred  in  one  of  several  separate  and  independent  transactions  be 
considered  as  a  part  payment  in  recognition  of  any  liability  arising 
out  of  fimy  of  the  others.*  Similarly  if  Uie  statute  of  limitations  is 
running  against  a  mortgage  debt,  including  advances  made  by  the 
mortgagee  to  discharge  paramount  liens,  it  continues  to  run  against  ' 
the  advances,  upon  the  giving  of  a  new  note  which  does  not  include 
them.*^ 

287.  Payment  Must  Be  Voluntary. — Part  payment,  within  the 
meaning  of  a  statute  which  does  not  say  by  whom,  nor  under  what 
circumstances,  a  payment  must  have  been*  made  in  order  to  arrest 
the  rimning  of  the  statute,*^  or  independent  of  any  statutory  pro- 
vision, must  be  made  voluntarily  either  by  the  debtor  sought  to  be 
charged  with  the  effect  of  it,  or  in  pursuance  of  his  consent  or 
direction.**  So  a  payment  made  on  a  debtor^s  note  by  the  sale  of 
his  property  on  execution,  or  other  legal  process,  is  not  such  part 

aote;  Westinghouse  Co.  v.  Boyle,  126  113,   92    Pac.    232,    14   L.R.A.(N.S.) 

Mich.  677,  86  N.  W.  136,  86  A.  S.  R.  479  and  note;  Shanks  v.  Louthan,  79 

570;  Brown  v.  Latham,  68  N.  H.  30,  Kan.  363,  99  Pac.  613,  131  A.  S.  R. 

42  Am.  Rep.  568;  Cashmar-Eing  Sup-  204  and  note;  Richardson  t.  Thomas, 

ply  Co.  V.  Dowd,  146  N.  C.  191,  59  13  Gray  (Mass.)  381,  74  Am.  Dec.  630 

S.  E.  685,  14  Ann.  Cas.  211  and  note,  and  note;  Wolford  v.  Cook,  71  Minn. 

Notes:  62  Am.  Dec  101;  14  Ann.  77,  73  N.  W.  706,  70  A.  S.  R.  315  and 

Cas.  980.  note;  Regan  v.  Williams,  185  Mo.  620, 

6.  Anderson  v.  Nystrom,  103  Minn.  84  S.  W.  959, 105  A.  S.  R.  600 ;  Whit- 
1C8,  114  N.  W.  742,  123  A.  S.  R.  320  ney  v.  Chambers,  17  Neb.  90,  22  N.  W. 
and  note,  14  Ann.  Cas.  54,  13  L.R.A.  229,  52  Am.  Rep.  398  and  note;  Mof- 
(N.S.)  1141  and  note;  McCarthy  Bros,  fitt  v.  Car,  48  Neb.  403,  67  N.  W.  150, 
Co.  V.  Hanskutt,  29  S.  D.  535,  137  N.  58  A.  S.  R.  696  and  note;  Rosier  v. 
W.  286,  Ann.  Cas.  1914D  889.  McShane,  78  Neb.  86,  110  N.  W.  726, 

7.  Brown  V.  Latham,  58  N.  H.  30,  42  12  L.R.A.(N.S.)  1032  and  note; 
Am.  Rep.  568;  McCarthy  Bros.  Co.  v.  Brown  v.  Latham,  58  N.  H.  30,  42 
Hanskutt,  29  S.  D.  535,  137  N.  W.  Am.  Rep.  568;  Brooklyn  Bank  v. 
286,  Ann.  Cas.  1914D  889;  Friend  v.  Bamaby,  197  N.  Y.  210,  90  N.  E.  834, 
Young  [1897]  2  Ch.  421,  66  L.  J.  Ch.  27  L.R.A.(N.S.)  843  and  note;  Robin- 
737, 16  Eng.  Rul.  Cas.  193  and  note.  son  v.  McDowell,  133  N.  C.  182,  45 

8.  United  States  v.  Wilder,  13  Wall.  S.  E.  545,  98  A.  S.  R.  704  and  note; 
254,  20  U.  S.  (L.  ed.)  681.  Simpson  v.  Tootle,  etc..  Mercantile  Co., 

9.  Victs  V.  Union  Nat.  Bank,  101  N.  42  Okla.  275,  141  Pac.  448,  L.R.A. 
Y.  503,  5  N.  E.  457,  54  Am.  Rep.  743.  1915B  1221  and  note;  Berry  v.  Okla- 

10.  Churchill  v.  Woodworth,  143  homa  State  Bank,  (Okla.)  151  Pac. 
Cal.  669,  84  Pac.  155, 113  A.  S.  R.  324.  210,  L.R.A.1916A  731;  McCarthy  Bros. 

11.  JVtoffiLt  V.  Car,  48  Neb.  403,  67  Co.  v.  Hanskutt,  29  S.  D.  535,  137  N, 
N.  W.  150,  58  A.  S.  R.  696.  W.  286,  Ann.  Cas.  1914D  889 ;  Union 

12.  Holmquist  v.  Gilbert,  41  Colo.    Stockj^ards  Nat.  Bank  v.  Maika,   16 
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payment  by  the  debtor  as  will  have  the  effect  of  arresting  the  run- 
ning of  the  statute  but  is  regarded  as  a  payment  in  invitum.*'  This 
conclusion  has  frequently  been  reached  in  cases  of  foreclosure  under 
a  trust  deed  or  mortgage  where  there  has  been  an  application  of 
the  proceeds  of  the  sale  to  the  payment  pro  tanto  of  a  note  secured 
thereby  but  which  has  been  barred  by  the  statute.^*  In  this  con- 
nection it  has  been  decided  that  where  in  an  action  on  promissory 
notes  it  is  apparent  from  the  allegations  of  the  petition  that  the  notes 
are  barred,  unless  the  application,  as  a  part  payment  on  the  notes, 
of  the  proceeds  of  a  mortgage  given  as  security  therefor  arrested  the 
running  of  the  statute,  the  question  of  the  sufficiency  of  the  petition 
may  be  raised  by  demurrer.** 

288.  Payments  on  Judgments. — The  same  considerations  control  in 
regard  to  the  effect  of  part  payment  on  a  judgment  as  do  in  respect 
to  acknowledgments  and  new  promises  in  reference  thereto.**  In 
each  instance  the  decisions  seem  to  turn  upon  the  determination  of 
the  question  whether  a  judgment  is  a  contract.  Thus  in  some  juris- 
dictions, on  the  theory  that  a  judgment  is  a  contract,  it  is  held 
that  a  part  payment  on  a  judgment  has  the  same  effect  to  interrupt 
the  running  of  the  statute  as  it  does  in  the  case  of  other  contractual 
obligations.*'  In  other  jurisdictions  it  is  held  that  a  judgment  is 
not  a  contract  within  the  meaning  of  limitation  statutes  and  that 
an  action  thereon  is  not  ex  contractu.  Decisions,  therefore,  which 
adhere  to  this  doctrine  hold  that  a  part  payment  of  a  judgment  does 
not  remove  the  bar  of  the  statute  or  raise  a  new  promise  such  as 
will  start  it  running  anew.*®  In  these  jurisdictions  it  is  held  that 
a  cause  of  action  becomes  merged  in  the  judgment  rendered  in  an 
action  to  recover  thereon,  and  upon  the  entry  of  the  judgment  becomes 
changed  in  form  and  its  original  character  wholly  extinguished.** 

Wyo.  141,  92  Pa<3.  619,  125  A.  S.  E.  Maika,  16  Wyo.  141,  92  Pac.  619,  125 
1032,  14  Ann.  Gas.  977  and  note.  A.  S.  R.  1032  and  note,  14  Ann.  Gas. 

Note :  134  A.  S.  R.  898.  977  and  note. 

See  infra,  par.  299,  as  to  persons  by       Note :  131  A.  S.  R.  296. 
whom  paj-ment  mav  be  made.  See  infra,  par.  310,  as  to  application 

13.  Regan  v.  Williams,  185  Mo.  620,   of  funds  by  trustee. 

84  S.  W.  959,  105  A.  S.  R.  600  and  15.  Union  Stockyards  Nat.  Bank  v. 

note;  Moffitt  v.  Garr,  48  Neb.  403,  67  Maika,  16  Wyo.  141,  92  Pac.  619,  126 

N.  W.  150,  68  A.  S.  R.  696.  A.  S.  R.  1032,  14  Ann.  Gas.  977. 

14.  Holmquist  v.  Gilbert,  41   Golo.  16.  See  supra,  par.  253,  as  to  the 
113,  92  Pac.  232,  14  L.R.A.(N.S.)  479  subject  of  a  new  promise. 

and  note;  Lovell  v.  Goss,  45  Colo.  304,  17.  Note:  9  Ann.  Gas.  254. 
101  Pac.  72,  132  A.  S.  R.  184,  22  18.  Olson  v.  Dahl,  99  Minn.  433, 109 
L.R.A.fN.S.)  1110;  Westingbouse  Co.  N.  W.  1001, 116  A.  S.  R.  435  and  note, 
V.  Boyle,  126  Mich.  677,  86  N.  W.  136,  9  Ann.  Gas.  252  and  note,  8  L.R.A. 
86  A.  S.  R.  570;  Reprnn  v.  Williams,  (N.S.)  444:  McGaskill  v.  McKinnon, 
185  Mo.  620,  84  S.  W.  959,  105  A.  S.  121  N.  C.  192,  28  S.  E.  265,  61  A.  S. 
R.  600;  Berry  v.  Oklaboma  State  Bank,  R.  659  and  note. 

(Okla.)  151  Pac.  210,  L.R.A.1916A  19.  Olson  v.  Dahl,  99  Minn.  433,  109 
731;   Union   Stockyard  Nat.  Bank  v.   N.  W.  1001, 116  A.  S.  R.  435  and  note, 

925 


§  289  LIMITATION  OF  ACTIONS  17  E.  C.  L. 

Application  of  Paytnents 

289.  General  Rules  as  to  Application  of  Payments. — ^As  to  the  right 
of  the  creditor  to  apply  the  payment  to  one  of  several  claims  the 
cases  have  naturally  divided  themselves  into  three  classes.  In  one 
class  occur  those  cases  where  a  creditor  holds  several  distinct  claims, 
none  of  which  are  barred  by  the  statute,  and  the  debtor  makes  a 
payment  without  any  direction  as  to  its  application.  Under  these 
circumstances  it  seems  to  be  generally  held  that  the  creditor  may 
apply  it  upon  one  or  distribute  it  among  all  the  claims  and  thus 
interrupt  the  running  of  the  statute  according  as  he  has  applied  it.** 
Another  class  includes  those  cases  where  a  creditor  holds  several 
claims  against  his  debtor,  part  of  which  are  barred  by  the  statute. 
In  such  cases  the  weight  of  authority  supports  the  doctrine  that  if 
a  payment  is  made  without  specific  application  by  the  debtor,  the 
creditor  may  apply  it  to  any  debt  he  chooses,  but  not  to  those  which 
are  barred  so  as  to  revive  the  obligation.*  Where  this  situation 
occurs  it  has  been  said  that  the  presumption  is  that  no  direction 
being  given  by  the  debtor,  he  intended  the  payment  to  be  applied 
as  a  credit  on  subsisting  enforceable  debts  against  him.*  A  third 
class  includes  those  cases  where  the  creditor  holds  several  separate 
claims,  and  the  debtor  makes  a  general  payment  upon  his  indebted- 
ness, without  directing  or  authorizing  the  application  thereof  upon 
any  one  of  the  claims,  all  of  which  are  then  barred  by  the  statute. 
In  that  event-  the  general  rule  is  the  bar  of  the  statute  is  not  removed 
as  to  any  of  them.'  But  where  a  payment  is  made  with  express 
reference  to  an  account  which  includes  as  part  of  it  statute  barred 
items,  and  such  payment  is  larger  than  the  balance  which,  apart 
from  the  statute  barred  items,  would  have  been  shown  by  the  account, 
that  payment  is  declared  to  be  an  acknowledgment  that  the  account 

9  Ann.  Cas.  252  and  note,  8  L.R.A.  and  note,  42  L.E.A.(N.S.)   1155  and 

(N.S.)  444.  note;  Blake  v.  Sawyer,  83  Me.  129,  21 

20.  Samuel  v.  Samuel,  151  Ky.  235,  Atl.  834,  23  A.  S.  R.  762  and  note, 

151  S.  W.  676,  Ann.  Cas.  1916A  278  12  L.R.A.  712;  Anderson  v.  Nystrom, 

and  note,  42  L.R.A.(N.S.)   1155  and  103  Minn.  168,  114  N.  W.  742,  123  A, 

note ;  Blake  ▼.  Sawyer,  83  Me.  129,  21  S.  R.  320  and  note,  14  Ann.  Cas.  54 

Atl.  834,  23  A.  S.  R.  762  and  note,  12  and  note,  13  L.R.A.(N.S.)  1141.    But 

L.R.A.  712  and  note;  Anderson  v.  Ny-  see  Robie  v.  Briggs,  59  Vt.  443,  9  Atl. 

Strom,  103  Minn.  168,  114  N.  W.  742,  593,  59  Am.  Rep.  737. 

123  A.  S.  R.  320  and  note,  14  Ann.  Notes:  96  A.  S.  R.  67;  14  L.R.A. 

Cas.    54   and   note,   13   L.R.A.(N.S.)  208. 

1141  and  note;  Beck  v.  Haas,  111  Mo.  2.  Samuel  v.  Samuel,  151  Ky.  235, 

264,  20  S.  W.  19,  33  A.  S.  R.  516  and  151  S.  W.  676,  Ann.  Cas.  1915A  278 

note.    See  also  Payment,  as  to  appli-  and  note,  42  L.R.A.(N.S.)  1155. 

cation  of  payments  generally.  3.  Anderson  v.  Nystrom,  103  Minn. 

1.  McBride  v.  Noble,  40  Colo.  372,  168,  114  N.  W.  742,  123  A.  S.  R.  320 

90  Pac.  1037,  13  Ann.  Cas.  1202  and  and  note,  14  Ann.  Cas.  54  and  note, 

note;  Samuel  v.  Samuel,  151  Ky.  235,  13  L.R.A.(N.S.)   1141  and  note. 

151  S.  W.  676,  Ann.  Cas.  1915A  278  Note:  96  A.  S.  R.  68. 
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is  pending  and  an  implied  promise  to  pay  the  balance.*  Although 
the  weight  of  authority  supports  the  conclusions  stated  there  are 
some  decisions  to  the  effect  that  where  a  creditor  has  several  items 
against  his  debtor,  one  barred  by  the  statute  of  limitations  and  the 
others  not,  and  a  part  payment  is  made  by  the  debtor  without  any 
express  appropriation  by  him  at  the  time  as  to  the  particular  debt 
to  which  it  is  to  apply,  the  creditor  is  at  liberty  to  appropritae  the 
payment  towards  the  satisfaction  of  that  portion  of  the  debt  which 
the  statute  would  bar,  and  thereby  revive  the  unpaid  portion  of  such 
debt.* 

290.  Right  to  Apply  Payments. — The  debtor  has  the  exclusive 
right,  in  making  a  payment,  to  direct  the  particular  debt  he  desires 
it  applied  to,  and  this  direction  the  creditor  must  observe.*  But 
if  he  fails  to  exercise  that  right  the  law  allows  the  creditor  in  certain 
cases  to  make  the  appropriation.^  And  it  has  been  held  that  if 
neither  the  debtor  directs  nor  the  creditor  applies  the  payment,  the 
law  will  apply  it  to  the  debt  as  the  principles  of  justice  and  equity 
may  demand.* 

291.  Application  by  Creditor  of  His  Own  Indebtedness. — The  appli- 
cation of  a  creditor  without  the  consent  or  direction  of  the  debtor 
of  an  indebtedness  owing  from  himself  to  the  debtor  upon  an  inde- 
pendent transaction  will  not  interrupt  the  running  of  the  statute,* 
or  take  the  demand  out  of  the  statute  after  it  has  become  barred.^^ 
The  reasons  for  this  rule  are  that  a  part  payment  to  have  such  an 

4.  Cottam  v.  Partridge,  4  M.  &  G.  also  Payments,  as  to  right  to  apply 
271,  4  Scott  N.  R.  819,  16  Eng.  RuL   payments  generally. 

Cas.  179  and  note;  Friend  v.  Young,  7.  McBride  v.  Noble,  40  Colo.  372, 

(1897)  2  Ch.  421,  66.L.  J.  Ch.  737, 16  90  Pac.  1037,  13  Ann.  Cas.  1202  and 

Eng.  RuL  Cas.  193  and  note.  note;  Blake  v.  Sawyer,  83  Me.  129,  21 

5.  Sanborn  v.  Cole,  63  Vt  690,  22  Atl.  834,  23  A,  S.  B.  762  and  note,  12 
AtL  716,  14  L.R.A.  208  and  note;  L.R.A.  712  and  note;  Beck  v.  Haas, 
McDowell  V.  McDowell,  75  Vt.  401,  111  Mo.  264,  20  S.  W.  19,  33  A. 
56  Atl.  98,  98  A.  S.  E.  831  and  S.  R.  516  and  note;  Robie  v.  Briggs, 
note.  59  Vt.  443,  9  Atl.  593,  59  Am.  Rep. 

Notes:  96  A.  S.  R.  67;  12  L.R.A.  737. 

712 ;  13  Ann.  Cas.  1204.  8.  London,  etc..  Bank  v.  Parrott,  125 

6.  McBride  v.  Noble,  40  Colo.  372,  Cal.  472,  58  Pac.  164,  73  A.  S.  R.  64 
90  Pac.  1037,  13  Ann.  Cas.  1202  and  and  note;  Beck  v.  Haas,  111  Mo.  264, 
note;  Samuel  v.  Samuel,  151  Ky.  235,  20  S.  W.  19,  33  A,  S.  R.  516  and 
151  S.  W.  676,  Ann.  Cas.  1915 A  278  note;  Robie  v.  Briggs,  59  Vt.  443.  9 
and  note,  42  L.R.A.(N.S.)   1155  and  Atl.  593,  59  Am.  Rep.  737. 

note;  Blake  v.  Sawyer,  83  Me.  129,  9.  Samuel  v.  Samuel,  151  Kv.  235, 

21  Atl.  834,  23  A.  S.  R.  762  and  note,  151  S.  W.  676,  Ann.  Cos.  1915A  278 

12  L.R.  A.  712  and  note;  Beck  V.Haas,  and  note,  42  L.R.A.(N.S.)   1155  and 

111  Mo.  264,  20  S.  W.  19,  33  A.  S.  R.  note, 

516  and  note ;  Robie  v.  Briggs,  59  Vt.  Note :  L.R. A.1915E  794. 

443,  9  Atl.  593,  59  Am.  Rep.  737.    See  10.  Note:  42  L.R.A.(N.S.)  1156. 
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effect  must  be  voluntary  *^  and  made  under  such  circumstances  as 
show  an  intentional  acknowledgment  of  the  debt  as  an  existing  lia- 
bility.^* The  debtor,  who  is,  to  the  extent  of  his  demand,  a  cred- 
itor, has  the  right  to  direct  and  control  the  disposition  that  shall  be 
made  of  his  debt,  and  to  apply  or  not  apply  it,  as  he  pleases,  to  the 
payment  of  demands  that  he  owes ;  and  this  privilege  cannot  be  taken 
out  of  his  hands  by  the  mere  act  of  another  person.*®  And  in  this 
connection  it  is  held  that  while  a  bank  has  the  right  to  apply  a 
deposit  or  so  much  thereof  as  may  be  necessary  toward  the  pay- 
ment of  a  matured  indebtedness  of  the  depositor  to  it,  the  mere 
right  of  a  bank  to  do  this  does  not  toll  the  statute;  an  actual  appli- 
cation of  the  deposit  is  necessary.** 

Mode  of  Payment 

292.  Medium  in  General. — ^It  is  not  necessary,  for  the  purpose  of 
interrupting  the  statute,  that  the  part  payment  should  be  in  actual 
money.  A  payment  in  goods  may  be  sufficient  for  that  purpose.** 
But  where  goods  are  delivered  by  a  debtor  to  his  creditor  who  has 
an  account  against  him,  it  will  not  be  presumed  that  they  were 
delivered  in  payment.  Before  they  can  be  held  to  have  that  effect 
there  must  be  proof  that  they  were  so  intended,  and  that  both  parties 
so  understood  it.**  For  this  purpose  oral  agi*eements  are  admissible 
and  it  is  competent  to  prove  by  this  means  that  certain  payments 
of  money,  or  that  a  note,  or  the  transfer  of  property  or  goods,  or 
the  settlement  of  accounts,  or  the  assuming  of  certain  obligations  of 
a  pecuniary  character  actually  performed,  are,  as  between  the  par- 
tias,  to  be  taken  as  payments"  on  account  or  in  reduction  of  a  par- 
ticular note  or  other  debt  within  the  meaning  of  the  statute.  When 
anything  is  received  upon  an  agi*eement  in  reduction  of  a  debt,  that 
is  a  pf^yment  sufficient  to  take  the  ca^^e  out  of  the  operation  of  the 
limitation  act.*'    So  the  giving  of  a  check  for  a  debt  is  an  acknowl- 

11.  Note:    42    L.R.A.(N.S.)     1156.  Mass.  558,  23  Am.  Rep.  397;  Wolford 

See  supra,  par.  287,  to  the  effect  that  v.  Cook,  71  Minn.  77,  73  N.  W.  706,  70 

payment  must  be  voluntary.  A.  S.  R.  315  and  note;  Green  v.  Dis- 

i2.  Notes:    42   L.R.A.(N.S.)    1156;  brow,  79  N.  Y.  1,  35  Am.  Rep.  496; 

L.R.A.1915E  794.    See  supra,  par.  286,  McCarthy  Bros.  Co.  v.  Hanskutt,  29 

as  to  essentials  of  part  payment.  S.  D.  535,  137  N.  W.  286,  Ann.  Gas. 

13.  Samuel  v.  Samuel,  151  Ky.  235,  1914D  889 ;  Walker  v.  Nussey,  16  M. 
151  S.  W.  676,  Ann.  Cas.  1915A  278  &  W.  302,  16  L.  J.  Ex.  120,  21  Eng. 
and  note,  42  L.R.A.(N.S.)  1155  and  Rul.  Cas.  18  and  note;  Hart  v.  Nash,  2 
note.  C.  M.  &  R.  337,  41  Rev.  Rep.  732,  21 

14.  Desha  Bank,  etc.,  Co.  v.  Quilling,  Eng.  Rul.  Cas.  17  and  not«. 

118  Ark.  114,  176  S.  W.  132,  L.R.A.  16.  Green  v.  Disbrow,  79  N.  Y.  1,  35 

191 5E   794  and  note.  Am.  Rep.  496. 

Note:  42  L.R.A. (N.S.)   1157.  17.  Blanchard     v.    Blanchard,     122 

15.  Blanchard    v.     Blanchard,    122  Mass.  558,  23  Am.  Rep.  397. 
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edgment  to  toll  the  statute  of  limitations,^^  although  Iftie  check  is 
subsequently  returned  and  the  debt  permitted  to  stand.^'  And  the 
giving  of  a  note  in  part  payment  of  a  debt  has  been  held  to  be  a 
sufficient  acknowledgment  to  take  a  case  out  of  the  statute,  which 
begins  to  run  again  from  the  time  when  the  note  was  delivered  to 
the  creditor  and  not  from  the  time  when  it  was  paid.^  In  such 
a  case  it  is  said  that  the  delivery  of  a  bill  or  note  as  collateral  secur- 
ity or  as  a  provisional  or  conditional  payment  in  part  of  a  debt  is 
equally  significant  as  an  acknowledgment  by  the  debtor  of  his  lia- 
bility for  the  whole  demand,  as  would  be  an  absolute  payment  of  a 
like  amount,  and  is  within  the  reason  of  the  rule  which  makes  such 
payment  an  acknowledgment  of  a  liability  from  which  a  new  prom- 
ise to  pay  the  residue  is  implied.^  And  it  has  been  held  that  the 
giving  of  a  note  for  interest  on  a  debt  sufficiently  acknowledges  it 
to  prevent  the  operation  of  the  statute.*  So  where  the  payment 
of  advances  by  a  bank  to  a  corporation  was  guaranteed  by  some  of 
the  stockholders  and  subsequently  a  note  was  given  by  the  corporation 
in  acknowledgment  of  its  indebtedness  at  the  time  and  before  the 
statute  had  run  against  the  liability,  in  an  action  thereafter  on  the 
guaranty  it  was  held  that  the  liability  of  the  guarantors,  as  stock- 
holders, was  not  barred,  as  the  giving  of  the  note  prevented  the  bar 
of  the  statute  and  preserved  the  liability  until  its  maturity.*  In 
this  connection  it  is  held  that  where  a  note  is  taken  in  payment  of 
a  precedent  debt,  the  rule  seems  to  be  that  the  remedy  on  such  debt 
is  suspended  until  the  maturity  of  the  note.^  But  in  the  case  of  a 
check,  note,  bill  or  token  in  part  payment  it  seems  to  be  generally 
held  that  it  starts  at  the  time  of  the  delivery  of  the  writing,*  although 
there  is  authority  for  the  doctrine  that  in  the  case  of  a  note  thus 

18.  Senninger  v.  Rowley,  138  la.  Notes:  15  Ann.  Gas.  332;  35  L.B.A. 
617,  116  N.  W.  696,  18  L.R.A.(N.S.)    (N.S.)  97. 

223  and  note;  MaBreeo  v.  Richardson,  1.  Smith  v.  Ryan,  66  N.  T.  352,  23 

[1908]  2KB,  684,  77  L.  J.  K.  B.  N.  Am.  Rep.  60. 

S.  859,  99  L.  T.  N.  S.  486,  24  Times  L.  2.  Wenman  v.  Mohawk  Ins.  Co.,  13 

Rep.  624,  52  Sol.  J.  516,  15  Ann.  Gas.  Wend.  (N.  Y.)  267,  28  Am.  Dec.  464. 

329  and  note,  1  British  Rul.  Gas.  485  3.  London,  etc..  Bank  v.  Parrott,  125 

and  note.  GaL  472,  58  Pac.  164,  73  A.  S.  R. 

Note:  35  L.RA.(N.S.)  97.  64  and  note. 

19.  Senninger  v.  Rowley,  138  la.  4.  Mudd  v.  Harper,  1  Md.  110,  54 
617,  116  N.  W.  695,  18  L.R.A.(N.S.)  Am.  Dec.  644. 

223  and  note.  6.  Smith  v.  Ryan,  66  N.  Y.  352,  23 

20.  Medomack  Nat.  Bank  v.  Wy-  Am.  Rep.  60;  Maireco  v.  Richardson, 
man,  100  Me.  556,  62  Ati.  658,  4  Ann.  [1908]  2  K.  B.  584,  77  L.  J.  K.  B.  N. 
Gas.  632  and  note,  4  L.R.A.(N.S.)  S.  859,  99  L.  T.  N.  S.  486,  24  Times  L. 
562 ;  Smith  v.  Ryan,  66  N.  Y.  352,  23  Rep.  624,  52  Sol.  J.  616,  15  Ann.  Gas. 
Am.  Rep.  60;  McCarthy  Bros.  Go.  v.  329  and  note,  1  British  RuL  Gas.  485 
Hanskutt,  29  S.  D.  535, 137  N.  W.  286,  and  note. 

Ann.  Gas.  1914D  889.  Note:  35  L.R.A.(N.S.)  97. 
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taken  the  statute  begins  to  run  fiDm  the  time  of  the  maturity  of 
the  note.* 

293*  Applicatioii  of  Proceeds  of  Collateral  as  Part  Payment. — In 
many  jurisdictions  the  view  is  favored,  and  this  seems  to  be  the 
prevailing  view,  that  where  a  debtor  deposits  collateral  security  with 
his  creditor,  under  an  agreement  that  the  proceeds  therefrom,  whether 
in  the  form  of  collections  or  negotiable  paper  or  from  a  sale  of  some 
other  form  of  security,  shall  be  applied  on  payment  of  the  indebt- 
edness in  accordance  with  the  agreement,  in  case  the  creditor  acts 
in  good  faith  and  with  reasonable  expedition  when  he  realizes  thereon, 
his  collections  are  to  be  regarded  as  payments  by  the  principal  debtor 
at  the  time  the  money  is  received,  suflBcient  to  interrupt  the  running 
of  the  statute  of  limitations.^  In  such  a/ case  it  is  said  that  the 
application  of  the  money  derived  from  the  collateral  as  stipulated 
is  just  as  much  a  payment  as  if  the  debtor  had  at  the  time  handed 
the  money  over  to  his  creditor  with  a  direction  as  to  its  application.* 
The  principle  on  which  these  decisions  are  founded  is  that  the  hold^* 
of  the  collateral,  under  the  authority  to  collect  or  sell  the  security, 
is  thereby  constituted  the  agent  of  the  debtor  and  his  acts  are  in 
effect  the  acts  of  the  debtor  and  therefore  the  transaction  amounts 
to  a  voluntary  payment.*  So  it  has  been  held  that  the  payment 
of  dividends  upon  the  stock  of  a  corporation  asagned  to  the  payee 
by  the  maker  of  a  note  as  collateral  security,  if  paid  within  the  stat- 
ute of  limitations  after  such  assignment,  and  the  application  thereof 
as  payments  upon  the  note,  will  stay  the  running  of  the  statute  of 
limitations.^*  A  similar  conclusion  has  also  been  reached  where  a 
debtor  gives  his  creditor  an  order  on  a  third  person  for  a  sum  less 
than  the  amount  of  the  debt  with  the  understanding  that  whatever 
is  collected  thereon  should  be  applied  by  the  creditor  in  partial  satis- 
faction of  his  claim,^*  And  compliance  by  the  holder  of  a  note  with 
the  maker's  request  that  it  release  certain  collateral,  and  accept  in 
place  thereof  a  certain  sum  in  cash,  which  it  credits  on  the  note, 

6.  Note:  15  Ann.  Gas.  332.  See  8.  Sornberger  v.  Lee,  14  Neb.  193, 
London,  etc.,  Bank  v.  Parrott,  125  Cal.   15  N.  W.  345,  45  Am.  Rep.  106. 

472,  58  Pac.  164,  73  A.  S.  R.  64  and  9.  Sornberger  v.  Lee,  14  Neb.  193, 15 

note.  N.  W.  345,  45  Am.  Rep.  106 ;  Moffitt  v. 

7.  Buffington  v.  Chase,  152  Mass.  Carr,  48  Neb.  403,  67  N.  W.  150,  58 
534,  25  N.  E.  977, 10  L.R.A.  123;  Som-  A.  S.  R.  696;  Rosier  v.  McShane,  78 
berger  v.  Lee,  14  Neb.  193,  15  N.  W.  Neb.  86,  110  N.  W.  726,  12  L.R.A. 
345,  45  Am.  Rep.  106;  Rosier  v.  Mo-  (N.S.)  1032  and  note. 

Shane,  78  Neb.  86,  110  N.  W.  726,  12  Note:  14  Ann.  Cbs.  981. 

L.R.A.(N.S.)  1032  and  note;  Oxford  10.  Bosler  v.  McShane,  78  Neb.  86, 

First  Nat.  Bank  v.  King,  164  N.  C.  110  N.  W,  726,  12  L.R,A.(N.S.)  1032 

303,  80  S.  E.  251,  49  L.R.A.(N.S.)  and  note. 

392  and  note.  11.  Buffington  v.  Chaae,  162  Mass. 

Notes:  14  Ann.  Cas.  980;  15  Ann.  534,  25  N.  E.  977, 10  L.R.A.  123. 
Cas.  333. 
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has  been  held  to  have  the  effect  of  extending  the  limitation  period 
upon  the  note.  But,  in  this  connection,  it  has  been  decided  that  a 
written  promise  by  the  maker  of  a  note  to  pay  any  deficiency  which 
may  exist,  upon  the  application  of  the  collateral  upon  the  note,  will 
not  cause  the  action  upon  the  note  to  survive  the  bar  of  the  statute 
of  limit^ions,  although  the  statutory  period  has  not  run  since  the 
collateral  was  finally  exhausted.** 

294.  Proceeds  of  Collateral  Not  a  Part  Payment, — ^Where  a  debtor 
has  placed  personal  property  in  the  hands  of  his  creditor  as  collat- 
eral security,  the  creditor's  application  thereof,  without  notice  to  the 
debtor  and  without  his  assent,  will  not  constitute  a  payment  warrant- 
ing the  inference  of  a  new  promise.**  Where,  however,  the  creditor 
sells  collateral  deposited  with  him  as  security  for  the  debt  and  applies 
the  proceeds  of  the  sale  to  the  credit  of  the  debtor,  there  is  a  diver- 
sity of  opinion  as  to  whether  this  has  the  same  effect  as  a  part  pay- 
ment so  far  as  the  operation  of  the  statute  is  concerned.  In  many 
cases  the  view  is  taken  that  such  an  application  of  the  proceeds  does 
not  constitute  a  part  payment  sufficient  to  interrupt  the  running  of 
the  statute,**  but  is  rather  to  be  regarded  as  only  an  enforcement  of 
the  original  obligation  and  promise,"  by  the  creditor  in  the  exercise 
of  his  rights.**  Thus  where  the  maker  of  a  note  assigns  to  the  payee 
a  mortgage  as  collateral,  and  instructs  him  to  foreclose  it  and  apply 
the  proceeds  on  the  note,  an  application  of  such  proceeds  to  the 
payment  of  the  note  after  the  death  of  the  maker  does  not  stop  the 
running  of  the  statute  of  limitations  on  the  note.*'  And  it  has  been 
held  that  the  failure  of  the  maker  of  a  note  to  protest,  upon  receiving 
notice  that  the  holder  has  exercised  his  contract  right  to  sell  collat- 
eral and  apply  the  proceeds  on  the  note,  does  not  amount  to  a  rati- 
fication of  the  application,  so  as  to  render  it  a  payment  which  will 
toll  the  rimning  of  the  statute  of  limitations.** 

12.  Brooklyn  Bank  ▼.  Bamaby,  197  Bank  ▼.  Barnaby,  197  N.  Y.  210,  90 
N.  Y.  210,  90  N.  E.  834,  27  L.B.A.  N.  E.  834,  27  L.R.A.(N.S.)  843  and 
(N.S.)  843  and  note.  note;  Beny  v.  Oklahoma  State  Bank, 

13.  Brown  v.  Latham,  58  N.  H.  30,  (Okla.)  151  Pac.  210,  L.R.A.  1916 A 
42  Am.  Rep.  568.  See  supra,  par.  287,  731;  Divine  v.  Miller,  70  S.  C.  225,  49 
as  to  requirement  that  payment  must  8.  E.  479,  106  A.  S.  R.  743  and  note. 
be  voluntary.  Note:  14  Ann.  Gas.  980. 

14.  Hohnquist  v.  Gilbert,  41  Colo.  16.  Berry  v.  Oklahoma  State  Bank, 
113,  92  Pac.  232,  14  L.R.A.(N.S.)  479  (Okla.)  151  Pac.  210,  L.R.A.191CA 
and  note;  Westinghouse  Co.  v.  Boyle,  73L 

126  Mich.  677,  86  N.  W.  13G,  86  A.  S.  16.  Brooklyn  Bank  v.  Barnaby,  197 

R.  570  and  note;  Wolford  v.  Cook,  71  N.  Y.  210,  90  N.  B.  834,  27  L.R.A. 

Minn.  77,  73  N.  W.  706,  70  A.  S.  R.  (N.S.)  843  and  note. 

315  and  note;  Moffitt  v.  Carr,  48  Neb.  17.  Divine  v.  Miller,  70  S.  C.  225,  49 

403,  67  N.  W.  160,  58  A.  S.  R.  696  and  S.  E.  479,  106  A.  S.  R.  743  and  note, 

note;  Brown  v.  Latham,  58  N.  H.  30,  18.  Brooklyn  Bank  v.  Bamaby,  197 

42  Am.  Rep.  668;  Smith  v.  Ryan,  66  N.  Y.  210,  90  N.  E.  834,  27  L.R.A. 

N.  Y.  352,  23  Am.  Rep.  60;  Brooklyn  (N.S.)  843  and  nota. 
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295.  Indorsements  of  Credit — The  general  rule  is  that  where  an 
indorsement  of  payment  is  made  by  the  creditor  at  the  request  and 
with  the  assent  of  the  debtor  it  is  suflScient  evidence  of  payment 
whether  made  before  or  after  the  statute  has  barred  the  demand.**  * 
But  it  is  held  that  an  indorsement  on  a  bond  or  note,  made  by  the 
obligee  or  promisee,  without  the  privity  of  the  debtor,  cannot  be 
admitted  as  evidence  of  payment  in  favor  of  the  party  maKing  such 
indorsement,  unless  it  be  shown  that  it  was  made  at  a  time  when 
its  operation  would  be  against  the  interest  of  the  party  making  it  or 
in  other  words  when  he  had  no  motive  to  give  a  false  credit.*®    And 
it  has  been  held  in  some  cases  that  where  there  is  other  evidence 
to  show  that  an  indorsement  was  actually  made  in  the  usual  course 
of  business  at  a  time  before  the  statute  had  become  a  bar  to  an 
action  on  the  note,  so  that  it  was  against  the  interest  of  the  party 
making  it,  the  indorsement  should  go  to  the  jury;  and  that  from 
it,  in  the  absence  of  opposing  proof,  the  fact  of  actual  payment  may 
be  inferred.*    In  such  a  case  it  is  said  that  it  is  for  the  jury  to  say 
whether  the  payment  was,  in  fact,  made,  and  they  may  inquire, 
among  other  things,  whether,  on  the  whole,  the  interest  of  the  cred: 
itor  might  not  have  been  promoted  rather  than  impaired  by  giving 
effect  to  the  indorsement,  and,  if  so,  reject  it  altogether.*     And, 
although  it  has  been  held  that  an  indorsement  by  a  payee  of  pay- 
ment made  on  a  promissory  note  after  it  is  barred  by  the  statute  of 
limitations  is  evidence  against  the  maker  of  the  fact  of  payment,*  the 
authorities  generally  agree  that  such  an  indorsement,  made  without 
the  authority  or  knowledge  of  the  debtor,  furnishes  no  evidence  what- 
ever that  the  payment  was  made,  for  the  reason  that  it  is  an  ex  parte 
declaration  by  a  party  in  his  own  favor.*    By  the  provisions  of  the 
statute,  in  some  jurisdictions,  an  indorsement  of  a  payment  made 
on   a  promissory  note,  bill   of  exchange  or  other  writing  is  not 
sufficient  proof  to  take  a  case  out  of  the  statute.*     Where  this  is 
true,  as  well  as  in  those  jurisdictions  which  refuse  to  consider  an 
indorsement  as  evidence  of  payment,  the  fact  of  payment  must 
be  proved  by  evidence  aliunde,  and  for  this  purpose  any  kind  of 
evidence,  written  or  oral,  which  otherwise  would  be  competent  as 

19.  Scott  V.  Christenson,  49  Ore.  223,       2.  Mills  v.  Davis,  113  N.  Y.  243,  21 
89  Pac.  376,  124  A,  S.  R.  1041  and  N.  E.  68,  3  L.R.A.  394. 

note.  3.  McDowell   v.   McDowell,   75   Vt. 

Note :  Ann.  Cas.  1913A  1225.  401,  56  Atl.  98,  98  A.  S.  R.  831  and 

20.  MiUs  V.  Davis,  113  N.  Y.  243,  note. 

21  N.  E.  68,  3  L.R. A.  394  4.  Note :  Ann.  Cas.  1913 A  1225. 

Note:  Ann.  Cas.  1913A  1223.  5.  livermore  Falls  Trust,  etc.,  Co. 

See  also  supra,  par.  289,  as  to  appli-  v.  Riley,  108  Me.  17,  78  Atl.  980,  Ann. 
cation  of  payments  generally.  Cas.  1913A  1219  and  note ;  Parker  v. 

1.  Mills  V.  Davis,  113  N.  Y.  243,  21  Butterworth,  46  N.  J.  L.  244,  50  Am. 
N.  E.  68,  3  L.R.A.  394.  Rep.  407. 

Note:  Ann.  Cas.  1913A  1224. 
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proof  of  a  matter  of  fact  in  issue  will  be  received.*  In  this  connec- 
tion it  has  also  been  held  that  memoranda  written  by  a  deceased 
person  upon  dates  on  a  calendar  indicating  payment  of  money  to 
his  creditor,  but  not  specifying  the  amounts,  nor  shown  to  have  been 
made  in  the  regular  course  of  business  or  to  have  been  continuous,  are 
not  admissible  as  evidence  that  such  paym^its  were  made.'  And  it 
has  been  decided  that  an  indorsement,  in  the  h^mdwriting  of  the 
debtor,  but  not  signed  by  him,  of  a  payment  of  part  of  a  promissory 
note,  will  not  prevent  the  operation  of  the  statute  of  limitations,  if 
no  money  or  valuable  consideration  actually  passes  between  the  par- 
ties, even  if  the  parties,  at  the  time  of  the  indorsement,  orally  agree 
that  it  shall  be  deemed  to  be  a  payment,  as  payment,  in  the  meaning 
of  the  statute,  must  be  the  actual  payment  of  money  or  its  equivalent.* 
296.  Payments  of  Interest. — Partial  payments  of  the  principal  and 
payment  of  the  interest  are  said  to  stand  on  the  same  footing  as 
affecting  limitation  of  action.*  And  it  is  a  general  rule  that  the 
payment  of  interest  on  a  debt  is  an  acknowledgment  from  which  a 
promise  to  pay  the  principal  obligation  may  be  implied.**  In  such 
a  case  it  is  declared  that  the  fact  of  the  existence  of  such  a  pay- 
ment of  interest  as  will  take  a  demand  out  of  the  statute  of  limita- 
tions may  be  proved  by  parol  the  same  as  it  could  before  an  acknowl- 
edgment or  a  new  promise  was  required  to  be  in  writing.^*  So  it 
has  been  held  that  the  payment  of  interest  on  a  note  by  the  prin- 
cipal maker,  before  the  statute  of  limitations  has  run  against  it, 
takes  the  note  out  .of  the  operation  of  the  statute  as  to  a  surety 
upon  the  note.*^     The  general  rule  has  also  been  applied  where 

6.  Parker  v.  Butterworth,  46  N.  J.  N.  Y.  243,  21  N.  E.  68,  3  L.E.A.  394; 
L.  244,  50  Am.  Rep.  407.  Clute  v.  Clute,  197  N.  Y.  439,  90  N.  E. 

7.  Hay  v.  Peterson,  6  Wyo.  419,  45  988,  134  A.  S.  K.  891  and  note,  27 
Pac.  1073,  34  L.R.A.  581.  L.R.A.(N.S.)  146  and  note;  Green  v. 

8.  Blanchard  v.  Blancliard,  122  Greensboro  Female  College,  83  N.  C. 
Mass.  558,  23  Am.  Rep.  397.  449,  35  Am.  Rep.  579;  Clark  ▼.  Grant, 

9.  Meitzler  v.  Todd,  12  Ind.  App.  26  Okla.  398,  109  Pac.  234,  Ann.  Cas. 
381,  39  N.  E.  1046,  54  A.  S.  R.  531  1912B  505,  28  L.R.A.(N.S.)  519  and 
and  note.  note;  Woonsocket  Institution  for  Sav. 

10.  Meitzler  v.  Todd,  12  Ind.  App.  v.  Ballon,  16  R.  I.  351,  16  Atl.  144,  1 
381,  39  N.  E.  1046,  54  A.  S.  R.  531  and  L.R.A.  555 ;  Hughes  v.  Thomas,  131 
note;  Kleis  v.  McGrath,  127  la.  459,  Wis.  315,  111  N.  W.  474, 11  Ann.  Cas. 
103  N.  W.  3Yl,  109  A.  S.  R.  396,  69  673,  U  L.R.A.(N.S.)  744;  Roddam  v. 
L.R.A.  260  and  note;  Skinner  v.  Morlev,  26  L.  J.  Ch.  438,  1  DeG.  &  J. 
Moore,  64  Kan.  360,  67  Pac.  827,  91  1,  3  Jur.  N.  S.  449,  16  Eng.  Rul.  Cas. 
A.  S.  R.  244  and  note;  Ellis  v.  Snyder,  273  and  note;  In  re  Lacey,  [1907]  1 
83  Kan.  638,  112  Pac.  594,  32  L.R.A.  Ch.  330,  76  L.  J.  Ch.  316,  96  L.  T.  N. 
(N.S.)  263;  Medomak  Nat.  Bank  v.  S.  306,  2  British  Rul.  Cas.  265  and 
Wyman,  100  Me.  556,  62  Atl.  658,  4  note. 

Ann.    Cas.    632    and   note,    4   L.R.A.       11.  Mills  v.  Davis,  113  N.  Y.  243,  21 
(N.S.)  562;  Wenman  v.  Mohawk  Ins.   N.  E.  68,  3  L.R.A.  394. 
Co.,  13  Wend.   (N.  Y.)  267,  28  Am.       12.  Green     v.     Greensboro    Female 
Dec.  464  and  note;  Mills  v.  Davis,  113    College,  83  N.  C.  449,  35  Am.  Rep. 
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one  of  the  makers  of  a  joint  and  several  negotiable  promissory  note, 
after  the  same  has  become  barred  by  the  statute  of  limitations,  gives 
his  note  to  the  payee  of  the  barred  note  in  payment  of  interest  thereon, 
it  being  held  that  such  payment  constitutes  a  new  promise  on  his 
part  to  pay  the  barred  note,  and  revives  it  as  to  himself.^'  But 
it  has  been  decided  that  the  giving  of  a  note  for  interest  upon  a 
larger  note  already  barred,  which  does  not  mention  or  in  any  way 
refer  to  the  earlier  note,  does  not  revive  it  under  a  statute  providing 
that  causes  of  action  founded  on  contract  are  revived  by  an  admis- 
sion in  writing,  signed  by  the  party  to  be  charged,  thai  the  debt  is 
unpaid,  or  by  a  like  new  promise  to  pay  the  same.^^ 

297.  Interest  Payments  on  Mortgage  Debt. — ^The  general  rule  that 
the  payment  of  interest  on  a  debt  qperates  aa  an  acknowledgment 
from  which  a  promise  to  pay  the  principal  obligation  may  be  in- 
ferred "  has  been  frequently  applied  to  the  payment  of  interest 
on  a  mortgage  debt  upon  which  a  cause  of  action  has  accrued/* 
in  which  case  it  has  been  held  that  the  payment  operates  as  a  new 
promise  and  keeps  the  lien  of  the  mortgage  alive  for  the  statutory 
period  of  limitation  from  that  time.^'  Thus  if  a  husband  and  wife 
execute  a  mortgage  on  their  homestead  to  secure  the  payment  of  a 
note  made  by  him  only,  his  payment  of  interest  periodically,  though 
without  her  knowledge,  has  been  held  to  stop  the  running  of  the 
statute.^®  Similarly  it  is  held  that  a  tenant  in  common,  in  pos- 
session of  mortgaged  real  estate,  owes  the  duty  to  his  cotenant  to 
pay  the  interest  maturing  on  a  mortgage  on  the  property,  and  that 
a  payment  by  one  cotenant  of  the  interest  will  prevent  the  running 
of  the  statute  in  favor  of  the  others.**  So  a  payment  of  interest  by 
a  tenant  for  life  has  been  held  sufficient  to  'keep  the  debt  alive 

579.    See  infra,  par.  308,  as  to  part  Pac.  234,  Ann.  Cas.   1912B  505,  28 

payments  by  principal.  L.R.A.(N.S.)  519  and  note)  Hughes  v. 

13.  Medomak  Nat.  Bank  v.  Wyman,  Thomas,  131  Wis.  315,  111  N.  W.  474, 
100  Me.  656,  62  Atl.  658,  4  Ann.  Caa.  11  Ann.  Cas.  673,  11  L.RAl.(N.S.) 
632andnote,4L.R.A.(N.S.)  562.  See  744 j  In  re  Lacey,  [1907]  1  Ch.  330, 
infra,  par.  303,  as  to  part  payment  by  76  L.  J.  Ch.  316,  96  L.  T.  N.  S.  306,  2 
one  of  several  joint  makers  of  a  note.  British  Rul.  Cas.  265  and  note, 

14.  Kleis  V.  McGrath,  127  la.  459,  17.  Clark  v.  Grant,  26  Okla.  398, 109 
103  N.  W.  371,  109  A.  S.  R.  396,  69  Pac.  234,  Ann.  Cas.  1912B  505,  28 
L.R.A.  260  and  note.  L.R.A.(N.S.)  519  and  note;  Hughes  ▼. 

16.  See  supra,  par.  296,  aa  to  pay-  Thomas,  131  Wis.  315,  111  N.  W.  474, 

ment  of  interest.  11  Ann.  Cas.  673, 11  L.RjL(N.S.)  744. 

16.  Kleis  v.  McGrath,  127  la.  459,  18.  Skinner  v.  Moore,  64  Eian.  360, 

103  N.  W.  371,  109  A.  S.  R.  396,  69  67  Pac.  827,  91  A.  S.  R.  244  and  note. 

L.R.A.    260    and    note;    Skinner    v.  19.  Ellis  v.  Synder,  83  £[an.  638, 112 

Moore,  64  Kan.  360,  67  Pac.  827,  91  Pac.  594,  32  L.R.A.(N.S.)  253;  Clute 

A.  S.  R.  244  and  note ;  Clute  v.  Clute,  v.  Clute,  197  N.  Y.  439,  90  N.  E.  988, 

197  N.  Y.  439,  90  N.  E.  988,  134  A.  134  A.  S.  R.  891  and  note,  27  L.B.A. 

S.  R.  891,  27  L.R.xi.(N.S.)   146  and  (N.S.)  146  and  note, 
note;  Clark  v.  Grant,  26  Okla.  398, 109 
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against  persons  entitled  in  remainder.*®  And  it  has  also  been  decided 
that  the  payment  by  a  devisee  of  mortgaged  property  of  interest 
on  the  debt  secured  keeps  the  mortgage  debt  alive  against  the  testator's 
whole  estate.^ 

Persons  to  and  by  Whom  Payment  May  Be  Made 

298.  Persons  to  Whom  Payment  Must  Be  Hade. — ^A  part  payment 
should,  as  in  the  case  of  an  acknowledgment  or  new  promise,*  be 
made  either  to  the  creditor  or  to  some  one  authorized  to  act  for 
him  and  the  making  of  such  a  payment  to  a  stranger  is  not  such 
a  one  as  will  satisfy  the  requirements  as  to  sufficiency.*  But  a  prin- 
cipal to  whose  agent  his  debtor  makes  a  part  payment  in  fidl  dis- 
charge of  his  liability  cannot  repudiate  as  unauthorized  the  act  of 
the  agent  in  receiving  the  money,  and  apply  the  money  as  a  pay- 
ment on  the  debt,  hut  must  accept  the  payment  according  to  the 
intention  of  the  parties,  or  reject  it  entirely.*  Where  by  statute 
payments  to  the  record  owner  of  a  mortgage  are  binding  upon  the 
real  owner,  a  part  payment  to  a  mortgagee  who  has  made  an  unre- 
corded assignment  is  held  to  be  sufficient  to  toll  the  statute  of  limita- 
tions.* And,  upon  the  theory  that  a  surviving  partner  has  a  right 
to  all  the  effects  belonging  to  the  partnership  and  that  the  right  and 
remedy  in  respect  to  all  obligations  to  the  firm  survive  to  him,  it 
has  been  held  competent  to  give  evidence  of  a  promise  to  him  alone, 
after  the  decease  of  his  partner,  in  an  action  upon  a  promise  alleged 
to  have  been  made  to  the  firm.* 

299.  Persons  by  Whom  Payment  May  Be  Hade. — In  the  case  of  a 
part  payment  by  a  stranger,  or  by  a  person  not  authorized  to  repre- 
sent the  debtor,  it  is  obvious  that  there  is  no  ground  for  assuming 
any  admission  of  an  existing  liability  on  his  part  or  for  inferring 
a  new  promise  by  him  to  pay  the  balance  of  the  debt.'  Therefore, 
inasmuch  as  such  payments,  to  remove  the  bar  of  the  statute,  must 
have  the  effect  of  an  acknowledgment  of  the  debt,  or  a  new  prom- 
ise, they  should  be  made  by  some  person  who  had  the  right  to 
acknowledge  it  or  to  make  the  new  promise,  which  principle  requires 
that  the  payment  must  either  be  made  by  the  debtor  himself  or 

20.  Roddam  v.  Morley,  1  DeG.  &  4.  Cashmar-King  Supply  Co.  v. 
J.  1,  26  L.  J.  Ch.  438,  3  Jur,  N.  S.  Dowd,  146  N.  C.  191,  69  S.  E.  685,  14 
449, 16  Eng.  Rul.  Cas.  273  and  note.        Ann.  Cas.  211. 

1.  In  re  Lacey,  [1907]  1  Ch.  330,  76  5.  Girard  Trust  Co.  v.  Owen,  83 
L.  J.  Ch.  316,  96  L.  T.  N.  8.  306,  2  Kan.  692,  112  Pac.  619,  33  L.R.A. 
British  Rul.  Cas.  265  and  note.  ^     (N.S.)  262  and  note. 

2.  See  supra,  par.  270.  '        6.  Barney  v.  Smith,  4  Harr.  &  J. 

3.  Girard   Trust   Co.   v.   Owen,  83    (Md.)  485,  7  Am.  Dec.  679. 

Kan.   692,  112  Pac  619,   33  L.R.A.       7.  Murdock  v.  Waterman,  145  N.  Y. 
(N.S.)  262  and  note.  55,  39  N.  E.  829,  27  L.R.A.  418.    See 
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by  an  authorized  agent'  And  it  has  been  held  that  a  creditor  can- 
not be  made  the  agent  of  the  debtor  to  such  an  extent  as  to  make 
an  act  done  by  him  operate  as  a  new  promise  to  himself.'  So 
neither  an  amount  collected  by  a  creditor  and  credited  on  the  debt- 
or's account  without  any  autiiority  from  the  debtor,  nor  an  item 
disconnected  from  the  account,  can  be  considered  as  creating  a  mutual 
account  so  as  to  put  the  statute  of  limitations  in  motion  from  the 
last  item.^'  And  where  payment  sub  modo  of  an  admitted  indebted- 
ness has  in  fact  been  made  by  an  agent  in  such  manner  that  the 
principal  is  entitled  to  affirm  or  repudiate  it  upon  learning  the  facts, 
the  statute  of  limitations  does  not  begin  to  run  until  the  facts  are 
known  or  the  payment  disaffirmed.^^  In  some  jurisdictions  the  stat- 
utes expressly  require  that  a  part  payment  shall  be  made  by  the 
party  sought  to  be  charged.^' 

300.  English  Doctrine  as  to  Payment  by  Joint  Debtor. — ^In  Eng- 
land it  was  held  at  an  early  date  that  a  partial  payment  by  one  joint 
debtor  was  effectual  to  take  the  case  out  of  the  statute  as  to  the  others, 
it  being  declared  by  Lord  Mansfield  that  payment  by  one  is  pay- 
ment for  all,  the  one  acting  virtually  as  agent  for  the  rest.^*    Thia 

supra,  par.  273,  as  to  persons  by  whom  9.  Wolford  ▼.  Cook,  71  Minn.  77, 
acknowledgment  or  new  promise  may  73  N.  W.  706,  70  A.  S.  R.  315  and 
be  made.  note. 

8.  Shanks  ▼.  Louthan,  79  Kan.  363,  10.  Cashmar-King  Supply  Co.  v. 
99  Pac.  613,  131  A.  S.  R.  294  and  Dowd,  146  N.  C.  191,  59  S.  £.  685, 14 
note;  Patterson  v.  Collier,  113  Mich,  Ann.  Cas.  211. 

12,  71  N.  W.  327,  67  A.  S.  R.  440  and  11.  Runyon  v.  Snell,  116  Ind.  164, 
note;  Wolford  v.  Cook,  71  Minn.  77,  18  N.  E.  622,  9  A.  S.  R.  839  and  note. 
73  N.  W.  706,  70  A.  S.  R.  315  and  12.  Note:  Ann.  Cas.  1912D  1333. 
note;  Regan  v.  Williams,  185  Mo.  620,  18.  Bell  v.  Morrison,  1  Pet  351,  7 
84  S.  W.  969, 105  A.  S.  R.  600;  Rosier  U.  S.  (L.  ed.)  174;  Bound  v.  Lathrop, 
V.  McShane,  78  Neb.  86,  110  N.  W.  4  Conn.  336,  10  Am.  Dec  147;  Tate  v. 
726,  12  L.RJL.(N.S.)  1032;  Smith  v.  Clements,  16  Fla.  339,  26  Am.  Rep, 
Ryan,  66  N.  Y.  352,  23  Am.  Rep.  60;  709;  Kollenbach  v.  Dickinson,  100  lU. 
Murdock  v.  Waterman,  145  N.  Y.  65,  427,  39  Am.  Rep.  47;  Day  v.  Merritt, 
39  N.  E.  829,  27  L.R.A.  418;  Brooklyn  3^  N.  J.  L.  32,  20  Am.  Rep.  362;  Par- 
Bank  V.  Bamaby,  197  N.  Y.  210,  90  N.  \^^  v.  Butterworth,  46  N.  J.  L.  244,  60 
E.  834,  27  L.R.A.(N.S.)  843  and  note;  ^^Z'  ^^'of^^f'Ji,^^. 
Clute  V.  Clute,  197  N.  Y.  439,  90  N.  B.  ]^  ^i/ •  ,^\^^„^'^*  ^  ^  ^^ 
988,  134  A.  S.  R.  891  and  note,  27  ^^V  ^.^'"^  ^  J^\  Kemper,  M 
L.R.A.(N.g.)  146;  Berry  v.  Oklahoma  f^^\,  koa^^  a  i  ir'  ^'  ^"^ 
State  Bank;  (Okla.)  161  Pac.  210,  Kl^e  2  N  Y  Sh  ILl?:^^: 
L.R.Y916A   731;   Cott^ll  V    Shep-  IS'^'w^iKi^^^^ 

Q   p'  ^a.^'\^Y^n'  Z't^^'  fu-^'  375,  11  Ann.  cL  58  and  note;  Cow- 

S.  R.  919  and  note;  Cowhick  v.  Shm-  hick  v.  Shingle,  6  Wyo.  87,  37  Pac 

gle,  6  Wyo.  87,  37  Pac.  689,  63  A.  S.  689,  63  A-  S.  R.  17  and  note;  25  L.R.A. 

R.  17  and  note,  25  L.R.A-  608;  Union  608. 

Stockyards  Nat.  Bank  v.   Maida,  16  Note:  37  L.R.A.(N.S.)  273. 
Wyo.  141,  92  Pac.  619,  125  A.  S.  R.  See  supra,  par.  274,  as  to  acknowl- 
1032,  14  Ann.  Cas.  977  and  note.  edgment  by  one  of  several  joint  debt- 
Note:  65  A.  S.  R.  684.  ors. 
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rule  does  not  seem  to  have  been  changed  until  fhe  statute  of  19  & 
20  Victoria,  known  as  the  Mercantile  Law  Amendment  Act,  provid- 
ing that  when  there  shall  be  two  or  more  cocontractors  or  codebtors, 
whether  bound  or  liable  jointly  only  or  jointly  and  severally,  or 
executors  or  administrators  of  any  contractor,  no  such  cocontractor 
or  codebtor,  executor,  or  administrator,  shall  lose  the  benefits  of  the 
statutes  of  limitations  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  payment  of  principal,  interest,  or  other  money  by  any  other 
or  others  of  such  cocontractors  or  codebtors,  executors  or  administra- 
tors. Under  that  statute  a  payment  by  one  joint  debtor  was  held 
not  to  take  the  debt  out  of  the  statute  as  regards  a  co-obligor,  and  this 
seems  to  be  the  law  in  England  at  the  present  date.^^  In  Upper 
Canada  the  legislature  anticipated  the  English  statute  of  Victoria 
in  an  act  providing  that  no  joint  contractor  should  lose  the  benefit 
of  the  statute  of  limitations  by  reason  of  any  payment  by  a  co- 
obligor.** 

301.  Part  Payment  by  One  Joint  Debtor  Binds  Others. — ^The  Eng- 
lish doctrine  of  agency  on  the  part  of  one  joint  debtor,  by  which  he 
was  permitted  to  bind  a  co-obligor  by  part  payment,**  was  adopted 
in  some  of  the  earlier  cases  in  the  United  States  and  is  still  recog- 
nized in  several  jurisdictions,*'  although  in  some  the  rule  has  been 
changed  by  statute,*®  or  repudiated  by  the  courts.**  In  accordance 
with  this  view  it  haa  frequently  been  held  that  a  part  payment  by 
one  joint  debtor  before  the  bar  of  the  statute  has  attached  will  start 
the  statute  running  anew,  as  against  the  co-obligors.*®  In  other  deci- 
sions, however,  a  distinction  is  made  where  the  debt  is  barred  by 
the  statute,  it  being  declared  that  the  principle  on  which  the  cases 

14.  Monidah  Trust  v.  Kemper,  44  417  and  note;  Hunt  v.  Bridgham,  2 
Mont.  1,  118  Pac.  811,  Ann.  Gas.  Pick.  (Mass.)  581,  13  Am.  Dec.  458; 
1912D  1326  and  note.  Whitaker  v.  Hice,  9  Minn.  13,  86  Am. 

15.  Note:  Ann.  Gas.  1912D  1329.  Dec.  78  and  note;  McGlurg  v.  Howard, 

16.  See  supra,  par.  274,  as  to  ac-  45  Mo.  365,  100  Am.  Dee.  378  and 
knowledgments  by  a  joint  debtor.  note;  Maddox  v.  Duncan,  143  Mo.  613, 

17.  Monidah  Trust  v.  Kemper,  44  45  S.  W.  688,  65  A.  S.  R.  678  and 
Mont.  1,  118  Pac.  811,  Ann.  Gas.  note;  41  L.R.A.  581;  Glinton  Gounty  v. 
1912D  1326  and  note;  Murdock  v.  Smith,  238  Mo.  118, 141  S.  W.  1091,  37 
Waterman,  145  N.  Y.  65,  39  N.  E.  L.R.A.(N.S.)  272  and  note;  Day  v. 
829,  27  L.R.A.  418.  Merritt,  38  N.  J.  L.  32,  20  Am.*  Rep. 

Note:  37  L.R.A.(N.S.)  273.  362;  Green  v.  Greensboro  Female  Gol- 

18.  Monidah  Trust  ▼.  Kemper,  44  lege,  83  N.  G.  449,  35  Am.  Rep.  579; 
Mont.  1,  118  Pac.  811,  Ann.  Gas.  Gampbell  v.  Brown,  86  N.  C.  376,  41 
1912D  1326  and  note.  Am.  Rep.  464;  Scott  v.  Ghristenson,  49 

19.  Murdock  v.  Waterman,  145  N.  Ore.  223,  89  Pac.  376,  124  A.  S.  R. 
Y.  55,  39  N.  E.  829,  27  L.R.A.  418.  1041  and  note;  Woonsocket  Inst,  for 
See  infra,  par.  302.  Sav.  v.  Ballon,  16  R.  I.  351,  16  Atl. 

20.  Gox  V.  Bailey,  9  Ga,  467,  64  Am.  144,  1  L.R.A.  555;  Walters  v.  Kraft, 
Dec.  358  and  note;  Schindel  v.  Gates,  23  S.  C.  578,  55  Am.  Rep.  44  and  note. 
46  Md.  604,  24  Am.  Rep.  526;  Burgoon  Notes:  53  A.  S.  R.  276;  Ann.  Gas. 
V.  Bixler,  55  Md.  384,  39  Am.  Rep.  1912D  1329. 
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rest;  which  recognize  a  part  payment  by  one  joint  debtor  as  binding 
the  rest,  is  that  of  the  agency  of  joint  debtors  for  each  other,  inferred 
from  the  \mity  of  their  interest,  which  makes  the  act  of  payment 
by  the  one  the  act  of  all — ^an  agency  which  arising  out  of  the  joint 
indebtedness  subsists  only  so  long  as  the  joint  indebtedness  contin- 
ues, and  ceases  as  soon  as  the  joint  liability  being  determined,  the 
parties  become  as  strangers  to  each  other.^  Of  course  if  a  part  pay- 
ment by  one  is  authorized  by  the  others  then  the  case  may  be  taken 
out  of  the  statute  as  to  them.' 

302.  Joint  Debtors  Not  Bound  by  Payment  by  One. — ^The  doctrine 
that  one  joint  debtor  may  bind  his  co-obligors  by  a  part  payment  • 
has  been  repudiated  in  many  jurisdictions,  either  by  legislative  act 
or  by  the  courts,  it  being  held  in  many  cases  that  such  a  payment 
will  not  affect  the  running  of  the  statute  even  though  it  is  made 
before  the  bar  has  attached.^  These  cases,  and  they  seem  to  con- 
stitute the  weight  of  authority,  are  founded  on  the  theory  that  while 
a  payment  by  one  does  inure  for  flie  benefit  of  the  whole,  this  arises 
not  so  much  from  any  virtual  agency  for  the  whole  as  by  operation 
of  law;  for  the  payment  extinguishes  the  debt.  If  such  payment 
were  made  after  a  positive  refusal  or  prohibition  of  the  other  joint 
debtors,  it  would  still  operate  as  an  extinguishment  of  the  debt,  and 
the  creditor  could  no  longer  sue  them.  Furthermore,  it  is  said  that 
he  who  pays  a  joint  debt  pays  to  discharge  himself;  and  so  far  from 
binding  the  others  conclusively  by  his  act,  as  virtually  theirs  also, 
he  cannot  recover  over  against  them,  in  contribution,  without  such 
payment  has  been  rightfully  made,  and  ought  to  charge  them.^ 

1.  Oleson  V.  Wilson,  20  Mont.  544^  50  N.  E.  867,  65  A.  S.  R.  387,  41 
52  Pac.  372,  63  A.  S.  R.  639  and  L.R.A.  612;  Meitzler  v.  Todd,  12  Ind. 
note;  Mayberry  v.  Willoughby,  5  Neb.  App.  381,  39  N.  E.  1046,  54  A.  S.  R. 
368,  25  Am.  Rep.  491;  Parker  v.  But-  531  and  note;  Willoughby  v.  Irish,  35 
terworth,  46  N.  J.  L.  244,  50  Am.  Rep.  Minn.  63,  27  N.  W.  379,  59  Am.  Rep. 
407;  Coleman  v.Fobes,  22  Pa.  St.  156,  297;  Monidah  Trust  v.  Kemper,  44 
60  Am.  Dec.  75;  Waiters  v.  Kraft,  23  Mont.  1,  118  Pac.  811,  Ann.  Cas. 
S.  C.  578,  55  Am.  Rep.  44  and  note;  1912D  1326  and  note;  Van  Keuren  ▼. 
Damon  v.  Leque,  17  Wash.  573,  50  Pac.  Parmelee,  2  N.  Y.  523,  51  Am.  Dec 
485,  61  A.  S.  R.  927  and  note.  322 ;  Shoemaker  v.  Benedict,  11  R  Y. 

Note^:  65  A.  S.  R.  685;  95  A.  8.  R.  176,  62  Am.  Dec.  95  and  note;  Mur- 

440;  37  L.R.A.(N.S.)  274.  dock  v.  Waterman,  145  N.  Y.  55,  39 

2.  Note:  65  A.  S.  R.  684.  N.  E.  829,  27  L.R.A.  418;  Sheak  ▼. 

3.  See  supra,  par.  30L  Wilbur,  48  Ore.  376,  86  Pac.  375,  11 

4.  Knight  v.  Clements,  45  Ala.  89,  6  Ann.  Cas.  58  and  note;  Bush  v.  Stow- 
Am.  Rep.  693;  Miller  ▼.  Miller,  Mac-  eU,  71  Pa.  St.  208,  10  Am.  Rep.  694; 
Arthur  &  M.  (D.  C.)  109,  48  Am.  Walters  v.  Kraft,  23  S.  C.  578,  55  Am. 
Rep.  738;  Tate  v.  Clements,  16  Fla.  Rep.  44  and  note;  Cowhick  v.  Shingle^ 
339,  26  Am.  Rep.  709;  Kallenbach  v.  5  Wyo.  87,  37  Pac.  689,  63  A.  S.  IL  17 
Dickin<?on,  100  111.  427,  39  Am.  Rep.  and  note,  25  L.R.A.  608. 

47;    Boynton    v.    Spafford,    162    111.       Notes :  10  Am.  Dec.  697 ;  65  A.  S.  R. 
113,  44  N.  E.  379,  53  A.  S.  R.  274  and   685,  692;  37  L.R.A.(N.S.)  273. 
note;  Mozingo  v.  Ross,  150  Ind.  688,       5.  Bell  v.  Morrison,  1  Pet.  351,  7  U. 
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There  is,  therefore,  no  reason  why  a  payment  by  one  of  several 
joint  contractors,  which  inures  to  the  benefit  of  all,  should  carry 
with  it  the  idea  that  the  one  who  makes  the  payment  has  the  author- 
ity to  make  a  new  contract  for  all.  An  agency  to  pay,  implied  from 
the  common  obligation,  does  not  necessarily,  or  even  naturally,  involve 
the  idea  of  an  agency  to  make  a  new  promise  whereby  the  common 
obligation  is  continued  for  a  longer  period  than  that  fixed  by  the 
original  contract,  in  which  all  the  parties  joined.  For  that  would 
practically  amount  to  an  alteration  of  the  original  contract  by  extend- 
ing its  legal  effect  beyond  the  time  when  its  legal  obligation  would 
cease.*  In  this  connection  it  has  been  decided  that  a  husband  and 
wife  may  be  joint  debtors  in  some  cases  but  that  a  payment  by 
a  wife  upon  her  husband's  note  will  not  extend  the  bar  of  the  stat- 
ute as  to  him  when  he  has  not  authorized  her  so  to  act.'  In  some 
jurisdictions  in  the  United  States  statutes  have  been  enacted  provid- 
ing in  effect  that  one  joint  debtor  shall  not  lose  the  benefit  of  the 
statute  of  limitations  by  reason  of  a  part  payment  by  a  co-obligor, 
and  under  such  statutes  a  part  payment  by  a  joint  debtor  will  not 
take  the  debt  out  of  the  statute  as  regards  his  co-obligors.® 

303.  Payment  by  Comaker  of  Joint  and  Several  Note. — One  of  the 
frequent  instances  in  which  the  question  of  the  effect  upon  other 
joint  obligors  of  a  part  payment  by  one  of  them  arises  is  that  of 
the  payment  by  one  of  several  makers  of  a  joint  and  several  note. 
There  the  early  rule,  founded  on  the  principle  of  agency,*  has  been 
followed  in  many  cases,  it  being  held  that  payment  by  one  joint 
maker,  before  the  statute  has  run  against  the  demand, '  will  start 
the  statute  running  anew  as  to  the  others,^*  while  in  other  cases 
it  has  been  held  sufficient  to  prevent  the  bar  of  the  statute  without 
regard  to  whether  the  right  of  action  has  been  barred  or  not.*^ 
So  it  has  been  held  that  payment  of  interest  and  admissions  by  a 
joint  maker  of  a  promissory  note,  before  the  statute  of  limitations 
has  run  against  it,  will  prevent  the  running  of  the  statute  as  to 

S.  (L.  ed.)  174;  Tate  v.  Clements,  16       10.  Burgoon  v.  Bixler,  55  Md.  384, 

Fla.  339,  2G  Am.  Rep.  709.  39  Am.  Rep.  417  and  note;  Vernon 

6.  Miller  v.  Miller,  McArthur  &  M.  County  v.  Stewart,  64  Mo.  408,  27  Am. 
(D.  C.)  109,  48  Am.  Rep.  738;  Will-  Rep.  250;  Maddox  v.  Duncan,  143  Mo. 
oughby  V.  Irish,  35  Minn.  63,  27  N.  W.  613,  45  S.  W.  688,  65  A.  S.  R.  678  and 
379,  59  Am.  Rep.  297;  Monidah  Trust  note,  41  L.R.A.  581;  Day  v.  Merritt, 
V.  Kemper,  44  Mont.  1,  118  Pac.  811,  38  N.  J.  L.  32,  20  Am.  Rep.  362; 
Ann.  Cas.  1912D  1326  and  note;  Van  Green  v.  Greensboro  Female  College, 
Keuren  v.  Parmelee,  2  N.  Y.  523,  51  83  N.  C.  449,  35  Am.  Rep.  579;  Scott 
Am.  Dec.  322 ;  Walters  v.  Kraft,  23  S.  v.  Christenson,  49  Ore.  223,  89  Pac. 
C.  578,  55  Am.  Rep.  44  and  note.  376,    124   A.    S.   R.    1041   and   note; 

7.  Note:  65  A.  S.  R.  691.  Woonsocket  Inst,  for  Sav.  v.  Ballou,  16 

8.  Notes:   65  A.   S.  R.   689;  Ann.  R.  I.  351,  16  Atl.  14-1,  1  L.R.A.  555. 
Cas.  1912D  1332.  11.  Schindel  v.  Gates,  46  Md.  604, 

9.  See  supra,  par.  30L  24  Am.  Rep.  526. 
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all  the  makers.^'  And  it  has  also  been  held  that  testimony  by  the 
holder,  in  an  action  against  the  joint  makers  of  a  note,  that  on  a 
certain  day  when  the  note  was  not  barred  by  limitation  a  part  pay- 
ment thereon  was  made  to  him  by  one  of  them  is  competent,  though 
he  is  unable  to  identify  the  one  who  made  the  payment.**  In 
other  jurisdictions,  however,  the  contrary  view  is  held,  it  being  de- 
clared that  such  a  payment  does  not  affect  the  other  makers,  when 
made  without  their  assent  or  ratification,**  and  is  only  regarded  as 
extending  the  statutory  period  so  far  as  the  one  making  the  pay- 
ment is  concerned.*^  In  this  connection,  it  is  also  said  that  the 
position  of  an  indorser  is  so  at  variance  with  that  of  surety  or 
co-obligor  that  adjudications  to  the  effect  that  payment  made  on  a 
note  by  one  joint  maker  or  co-obligor  within  the  statutory  period 
takes  it  out  of  the  statute  as  to  the  other  makers  or  co-obligors 
have  no  bearing  as  to  payments  by  the  maker  of  a  note.  Thus  it 
has  been  held  that  part  payment  of  a  promissory  note  by  a  maker 
cannot  prevent  the  statute  of  limitations  from  running  in  favor 
of  the  indorser,  though  by  the  statutes  of  the  state  the  maker  and 
indorser  may  be  sued  jointly.**  Again,  where  one  of  two  joint  makers 
of  a  promissory  note  makes  a  payment  thereon  shortly  after  the  note 
becomes  due,  merely  as  the  agent  of  the  other,  and  with  his  money, 
and  at  the  same  time  states  to  the  holder  that  the  money  fo  paid 
belongs  to  his  co-obligor,  for  whom  and  at  whose  request  he  is 
paying  it,  such  payment  is  held  not  to  affect  the  operation  of  the 
statute  of  limitations  as  to  himself;  it  being  that  of  the  one  for  whom 
he  is  acting  as  an  agent.*^ 

304.  Payment  by  One  of  Several  Partners. — ^Much  the  same  situa- 
tion necessarily  exists  in  respect  to  part  payment  of  a  partner  as 
in  the  case  of  payment  generally  by  a  joint  obligor.  Thus  it  has 
been  held  in  several  cases  that  a  firm,  even  after  dissolution,  are 
still  partners  as  to  those  with  whom  they  have  previously  dealt  as 
partners,  and  who  have  no  notice  or  knowledge  of  the  dissolution, 
and  may  bind  each  other  in  matters  within  the  scope  of  the  partner- 

12.  Burgeon  v.  Bixler,  55  Md.  384,  S.  R.  639  and  note;  Shoemaker  ▼.  Ben- 
39  Am.  Rep.  417  and  note.  edict,  11  N.  Y.  176,  62  Am.  Dec.  95 

13.  Scott  V.  Christenson,  49  Ore.  and  note;  Littlefield  v.  Littlefield,  91 
223,  89  Pac.  376,  124  A.  S.  R.  1041  N.  Y.  203,  43  Am.  Rep.  663;  Cowhick 
and  note.  v.  Shingle,  5  Wj^o.  87,  37  Pac.  689,  63 

14.  Miller  v.  Miller,  MacArthur  &  A.  S.  R.  17  and  note,  25  L.R.A.  608- 
M.  (D.  C.)  109,  48  Am.  Rep.  738;  15.  Oleson  v.  Wilson,  20  Mont  544, 
Boynton  v.  Spafford,  162  111.  113,  44  52  Pac.  372,  63  A.  S.  R.  639  and  note. 
N.  E.  379,  53  A.  S.  R.  274  and  note;  16.  Maddox  v.  Duncan,  143  Mo.  613, 
Schindel  v.  Gates,  46  Md.  604,  24  Am.  45  S.  W.  688,  65  A.  S.  R.  678  and 
Rep.  526;  Maddox  v.  Duncan,  143  Mo.  note,  41  L.R.A.  581; 

613,  45  S.  W.  688,  65  A.  S.  R.  678  and  17.  Elmore  v.  Fanning,  85  Kan.  501, 
note,  41  L.R.A.  581;  Oleson  v.  Wil-  117  Pac.  1019,  38  L.R.A.(N.S.)  685 
son,  20  Mont.  544,  52  Pac.  372,  63  A.   and  note. 
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ship  business  and  that  therefore  a  partial  payment  of  a  partnership 
debt,  made  thereafter  by  one  of  the  firm  will  prevent  the  bar  of  the 
statute  as  to  the  other  partners,  in  favor  of  a  creditor  who  has  had 
dealings  with  the  finn  and  no  notice  of  its  dissolution.**  Accord- 
ing to  another  line  of  reasoning  the  agency  in  question  arises,  not 
out  of  the  incidents  of  the  copartnership,  but  from  the  relations 
created  by  the  joint  indebtedness  and  though  partners  have  ceased 
to  be  such  by  the  act  of  dissolution,  and  can  no  longer  bind  each 
other  in  that  capacity,  they  are  still  joint  debtors,  and,  from  that 
connection,  they  are  the  agents  of  each  other  in  making  payments, 
and  renewing  the  promise  to  pay,  so  as  to  avoid  the  eflFect  of  the 
statute.**  So  it  has  been  held  that  part  payment  of  a  firm  note  by 
one  of  the  partners,  before  the  statute  of  limitations  has  attached, 
though  after  dissolution  of  the  firm,  of  which  the  payee  has  no 
notice,  forms  a  new  point  from  which  the  statute  begins  to  run  as 
to  all  the  partners.*®  And  it  has  been  decided  that  payment  of 
interest  on  a  note  drawn  by  a  firm,  by  one  of  the  members,  after 
the  dissolution  of  the  firm,  but  within  the  statutory  period  after 
the  maturity  of  such  note,  will  renew  it,  as  against  the  statute.* 
Airain,  in  other  cases  it  is  held  that  a  partnership,  though  dissolved 
for  future  operations,  remains  in  force  for  closing  the  concern;  and 
that  the  liquidating  partner  retains  his  former  power  to  bind  the 
firm  in  things  within  the  scope  of  the  business  committed  to  him 
and  that  a  part  payment  by  him  will  operate  as  evidence  of  a  new 
promise  binding  on  the  other  partners.'  On  the  other  hand,  it  has 
been  held  that  where,  after  dissolution  of  a  partnership,  one  of  the 
kte  partners,  without  the  knowledge  or  authority  of  the  other,  makes 
payments  upon  a  debt  against  which  the  statute  of  limitations  has 
run,  such  payments  do  not  revive  the  debt  as  against  his  late  copart- 
ner.' Under  the  Civil  Code  of  Louisiana,  a  widow,  even  where  she 
has  accepted  the  succession  of  her  husband  without  benefit  of  inven- 
tory, is  not  liable  in  solido  with  the  surviving  partners  for  the  pay- 
ment of  a  note  made  by  the  firm  of  which  her  husband  was  a  member ; 
and  payments  made  on  the  note  by  the  surviving  partners  cannot 
be  given  in  evidence  to  show  interruption  of  prescription  running 
in  her  favor.* 

18.  Davison  v.  Sherburne,  57  Minn.  85  N.  W.  17,  2  A.  S.  R.  760  and  note. 
355,  59  N.  W.  316,  47  A.  S.  R.  618  1.  Day  v.  Merritt,  38  N.  J.  L.  32,  20 
and  note ;  Mix  v.  Shattuck,  50  Vt.  421,  Am.  Rep.  362. 

28  Am.  Rep.  511  and  note;  Clement  v.  2.  Houser  v.  Irvine,  3  Watts  &  S. 

Clement,  69  Wis.  599,  36  N.  W.  17,  2  (Pa.)  345,  38  Am.  Dec.  768  and  note. 

A.  S.  R.  760  and  note.    See  supra,  par.  3.  Maybetry  v.  Willoughby,  5  Neb. 

275,  276,  as  to  acknowledgment  or  new  368,  25  Am.  Rep.  491. 

promise  by  a  partner.  4.  Henderson  v.  Wadsworth,  115  U. 

19.  Day  v.  Merritt,  38  N.  J,  L.  32,  8.  264,  6  S.  Ct.  40,  29  U.  S.  (L.  ed.) 
20  Am.  Rep.  362.  377. 

20.  Clement  v.  Clement,  69  Wis.  599, 
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305.  Effect  of  Payments  by  Executors  or  Administrators. — ^W^hile 
it  has  been  held  that  a  partial  payment  or  acknowledgment  by  an 
executor  or  administrator  of  one  of  the  joint  makers  of  a  note,  made 
before  the  statute  has  fully  run,  is  not  binding  upon  his  surviving 
promisors,^  yet,  in  other  cases,  it  has  been  decided  that  part  pay- 
ment by  the  administrator  of  one  of  the  obligors  before  the  statute 
of  limitations  has  run  against  it  will  prevent  the  nmning  of  the  statr 
ute  as  to  the  other  obligors.*  Thus  it  has  been  so  decided  in  the 
case  of  a  part  payment  upon  a  bond  by  an  administrator  of  one 
of  the  obligors.^  And  while  partial  payment  by  one  of  two  joint 
administrators  or  executors  ordinarily  has  the  same  effect  as  pay- 
ment by  all,  it  is  said  that  it  is  not  settled  that  such  payment  has 
this  effect  if  made  against  the  objection  of  the  coexecutor,  if  the 
indebtedness  was  entered  into  in  the  lifetime  of  the  decedent.^  And 
there  is  said  to  be  a  distinction  between  the  right  of  an  executor 
to  revive  an  indebtedness  against  his  testator's  estate  and  his  right 
to  acknowledge  and  keep  in  force  a  subsisting  obligation  by  making 
payments  on  the  principal  debt  or  by  way  of  keeping  down  the  inter- 
est, since  in  the  one  case  he  creates  an  indebtedness,  while  in  the 
other  he  performs  a  moral  obligation  and  executes  a  duty  recog- 
nized by  law.*  So  it  has  been  held  that  an  administrator  cannot 
by  part  payment  revive  a  debt  after  it  has  become  barred  by  the 
statute.^*  And  it  has  also  been  held  that  an  executor  de  son  tort 
cannot  by  a  part  payment  waive  the  statute  as  against  the  lawful 
personal  representative.**  Again,  it  has  been  decided  that  the  joint 
makers  of  a  promissory  note  barred  by  the  statute  of  limitations  will 
not  be  deprived  of  their  defense  of  that  bar  by  an  allowance  in  a 
probate  court  of  a  demand  against  the  estate  of  a  deceased  joint 
maker,  and  payments  made  thereon  by  the  administrator  of  such 
deceased  maker.** 

306.  Payments  by  Grantor  or  Mortgagor. — ^It  is  a  general  rule  that 
a  part  payment  of  the  debt  by  a  mortgagor,  before  a  conveyance 
by  him  of  the  property,  or  before  the  attachment  of  a  lien,  will 
have  the  effect  of  tolling  the  statute  of  limitations  not  only  as  against 
himself,  but  also  as  against  his  grantee,  or  other  person  holding 

6.  Note:  L.R.A.1915B  1049.  See  an-  86  N.  B.  937,  128  A.  S.  R.  452  and 
pra,  par.  279,  280,  as  to  acknowledg-  note. 

ment  or  new  promise  by  an  exeeutor  or      9.  Holly  v.  Gibbons,  176  N.  Y.  620, 
administrator.  68  N.  E.  889,  98  A.  S.  R.  694  and  note. 

6.  Haskell  v.  Manson,  200  Mass.  599,  10.  Haskell  v.  Manson,  200  Mass. 
86  N.  E.  937,  128  A.  S.  R.  452;  Ver-  599,  86  N.  E.  937,  128  A.  S.  R.  452 
non  Conntv  v.  Stewart,  64  Mo.  408,  27  and  note. 

Am.  Rep.  250.  Note:  Ann.  Cas.  1912A  19. 

Note:  L.R.A.1915B  1048.  11.  Note:   L.R.A.1915B  1040. 

7.  Vernon  County  v.  Stewart,  64  Mo.  12.  Smith  v.  Irwin,  37  Mo.  169,  90 
408,  27  Am.  Rep.  250.  Am.  Dec.  375  and  note. 

8.  Haskell  v.  Manson,  200  Mass.  599,       Note:  Ann.  Cas.  1912A  18. 
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an  interest  in  the  property  through  him,  whether  such  part  pay- 
ment or  new  promise  is  made  before  or  after  the  debt  is  barred.^' 
So  it  has  been  held  that  a  mortgage  on  a  homestead,  given  to  secure 
a  note  executed  by  a  husband  and  wife,  may,  after  the  husband's 
death,  and  after  the  expiration  of  a  period  of  time  equal  to  the  stat- 
ute of  limitations,  be  enforced  against  the  entire  homestead,  and 
against  the  interests  of  the  widow  and  minor  children,  where  the 
debt  has  been  kept  alive  by  payments  made  by  the  mfe.^^  And 
a  payment  upon  a  note  secured  by  mortgage,  if  sufficient  to  tak6 
the  note  out  of  the  operation  of  the  statute  of  limitations,  will  have 
a  like  effect  upon  the  mortgage,  and,  so  long  as  any  part  of  the 
debt  remains  unpaid,  and  not  barred,  the  lien  of  the  mortgage  con- 
tinues unimpaired. ^'^  Where,  however,  a  part  payment  is  made 
by  the  mortgagor  after  he  has  transferred  the  property,  it  is  held 
that  it  will  not  have  the  effect  of  reviving  the  mortgage  as  against 
the  grantee  who  has  assumed  no  obligation  to  discharge  the  debt.^* 
So  it  has  been  held  that  payments  on  purchase  money  notes  secured 
by  a  vendor's  lien,  made  after  the  debtor  has  made  a  deed  or  mort- 
gage of  the  land,  will  not,  as  against  the  grantee  or  mortgagee, 
extend  the  lien  beyond  the  time  for  which  it  would  otherwise  con- 
tinue, although  they  extend  the  statutory  bar  with  respect  to  the 
notes,  and  the  lien,  as  against  the  debtor  himself,  being  only  an 
incident  of  the  debt,  continues  as  long  as  the  debt  is  not  barred.^' 
A  similar  conclusion  has  also  been  reached  in  the  case  of  payment 
by  heirs  of  the  mortgagor  who  transferred  a  part  of  the  premises 
during  his  lifetime  to  one  under  no  obligation  to  pay  any  portion 
of  the  mortgage  debt.**  But  it  has  been  decided  that  a  mortgage  is 
embraced  by  a  statute  providing  that  whenever  any  payment  shall 
be  made  upon  any  existing  contract,  or  other  evidence  of  indebted- 
ness, the  limitation  shall  commence  from  the  time  it  is  made.  And 
under  such  a  statute  it  has  been  further  held  that  the  running  of 
the  statute  of  limitations  upon  a  mortgage  debt  will  be  arrested  by 

13.  Hughes  V.  Edwards,  9  Wheat.  234,  Ann.  Gas.  1912B  505  and  note,  28 
489,  6  U.  S.  (L.  ed.)  142;  Cook  v.  L.B.A.(N.S.)  519;  Hughes  v.  Thomas, 
Union  Trust  Co.,  106  Ky.  803,  51  S.  131  Wis.  315,  111  N.  W.  474,  11  Ann. 
W.  600,  45  L.R.A.  212;  Heyer  v.  Cas.  673,  U  L.B.A.(N.S.)  744. 
Pruyn,  7  Paige  (N.  Y.)  465,  34  Am.  16.  Cook  v.  Union  Trust  Co.,  106 
Dec.  355.  Ky.  803,  51  S.  W.  600,  45  L.R.A.  212; 

Note:  28  L.R.A.(N.S.)  169.  Murdock  v.  Waterman,  145  N.  Y.  55, 

See  infra,  par.  277,  aa  to  acknowl-   39  N.  E.  829,  27  L.R.A.  418;  Cottrell 

edgment  or  new  promise  by  grantor  or  v.  Shepherd,  86  Wis.  649,  57  N.  W. 

mortgagor.  983^  39  A.  S.  R.  919. 

14.  Perry  v.  Horack,  63  Kan.  88,       Note:  28  L.R.A.(N.S.)  170. 

64  Pac.  990,  88  A.  S.  R.  226  and  note.  17.  Cook  v.  Union  Trust  Co.,  106 

15.  Murdock  v.  Waterman,  145  N.  Ky.  803,  51  S.  W.  600,  45  L.R.A.  212. 
Y.  55,  39  N.  E.  829,  27  L.R.A.  418;  18.  Murdock  v.  Waterman,  145  N. 
Clark  V.  Grant,  26  Okla.  398, 109  Pac.  Y.  56,  39  N.  E.  829,  27  L.R.A.  418. 

943 


§  307  LIMITATION  OF  ACTIONS  17  R.  C.  L 

a  payment  by  the  mortgagor  before  the  ax^tion  is  barred^  although 
he  has  transferred  the  property  to  a  stranger.^'  In  this  connection 
it  has  also  been  decided  that  the  effect  of  payments  upon  a  mort- 
gage debt  must  be  determined  by  the  statute  in  force  at  the  time 
they  were  made,  with  reference  to  the  tolling  of  the  statute  of  limita- 
tions, although  the  mortgage  was  executed  prior  to  such  time.** 

307.  Payments  by  Grantee  or  Mortgagee. — ^Where  the  grantee  of 
mortgaged  premises  assumes  and  agrees  to  pay  the  mortgage,  a  part 
payment  thereon  by  him  will  interrupt  the  running  of  the  statute 
against  his  liability  to  the  mortgagee.  These  cases  proceed  on  the 
theory  that  the  grantee  by  assuming  the  mortgage  debt  thereupon 
becomes  personally  liable,  as  a  principal  debtor,  to  the  mortgagee, 
that  he  has  a  legal  right  to  pay  the  debt  and  remove  the  lien,  and 
therefore  payments  by  him  operate  to  prevent  the  running  of  the 
statute  in  his  favor.^  So  it  has  been  held  that  part  payment  of  a 
debt  resecured  by  mortgage  made  by  a  grantee  of  the  mortgagor 
revives  the  debt  so  as  to  toll  the  statute  of  limitations  in  an  action 
to  foreclose  the  mortgage.*  The  authorities,  however,  are  in  conflict 
as  to  how  the  same  act  on  the  part  of  the  grantee  who  has  assumed 
such  a  liability  will  affect  the  running  of  the  statute  against  the 
grantor.  In  some  jurisdictions  the  view-  is  taken  that  it  will  inter- 
rupt the  running  of  the  statute  as  to  him,*  while  in  others  the 
contrary,  and  what  seems  to  be  the  prevailing,  view  is  taken,  it 
being  said  that  the  payment  is  made  by  the  grantee  on  his  own 
account  and  for  his  own  benefit  and  not  as  agent  of  the  grantor, 
that  their  liabilities  axe  separate  and  distinct  and  that  the  grantee 
cannot  by  any  act  of  his  subject  the  grantor  to  a  new  liability.* 
So  it  has  been  decided  that  a  grantee  of  a  mortgagor  who  assumes 
and  agrees  to  pay  the  mortgage  does  not,  by  subsequent  payment 
of  part  of  the  principal  and  interest,  toll  the  statute  of  limitations 
as  against  his  grantor,  the  original  mortgagor.*^  And  it  has  also 
been  held  that  as  against  a  remote  vendee,  a  vendor's  lien  upon  land 
does  not  subsist  after  the  statute  of  limitations  has  run  against  a 

19.  Kaiser  v.  Idleman,  57  Ore.  224,  4.  Regan  v.  Williams,  185  Mo.  620, 
108  Pae.  193,  28  LJEt.A.(N.S.)  169  and  84  S.  W.  959,  106  A.  S.  R.  600  and 
note.  note;  Damon  v.  Leque,  17  Wash.  573, 

20.  Walker  v.  Warner,  179  111.  16,  50  Pac.  485,  61  A.  S.  R.  927  and  note; 
53  N.  E.  594,  70  A.  S.  R.  85  and  note.  Cottrell  v.  Shepherd,  86  Wis.  649,  67 

1.  Note :  Ann.  Cas.  1914C  1113.    See   N.  W.  983,  39  A.  S.  R.  919. 
supra,  par.  278,  as  to  acknowledgment       Note:  Ann.  Cad.  1914C  1113. 

or  new  promise  by  a  grantee  or  mort-  6.  Cottrell  v.  Shepherd,  86  Wis.  649, 

gagee.  57  N.  W.  983,  39  A.  6.  B.  919  and  note. 

2.  Fitzgerald  v.  Flanagan,  155  la.  See  also  Regan  v.  Williams,  185  Mo. 
217,  135  N.  W.  738,  Ann.  Cas.  1914C  620,  84  S.  W.  959,  105  A.  S.  R.  600 
1104  and  not&  and  note. 

3.  Note :  Ann.  Cas.  1914C  1112. 
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note  given  for  the  purchase  money,  and  the  first  vendee  cannot 
extend  the  lien  by  payments  upon  the  note.* 

308»  Effect  of  Payment  by  Principal. — The  relation  of  principal 
and  surety  is  generally  regarded  as  one  of  joint  liability,'  and  on 
this  theory  the  early  doctrine,  as  to  part  payment  by  a  joint  debtor 
taking  the  case  out  of  the  statute  as  to  the  others,  has  been  applied  in  a 
number  of  cases  to  such  payments  by  the  principal,  it  being  held  that 
a  part  payment  by  him  before  the  completion  of  the  bar  of  the  stat- 
ute will  extend  the  period  of  limitation  as  to  the  surety.®  So  in  line 
with  this  doctrine  it  has  been  held  that  payments  of  interest  on  a 
joint  promissory  note,  by  one  of  the  joint  makers,  before  the  statute 
attaches  will  arrest  the  running  of  the  period  as  to  another  maker 
who  is  but  a  surety  as  between  himself  and  such  payer,  without 
regard  to  whether  he  authorized  or  participated  in  such  payments.* 
In  other  jurisdictions,  however,  it  is  held  that  a  partial  payment 
of  a  debt  by  the  principal  does  not  suspend  the  running  of  the 
statute  in  favor  of  the  surety ,^^  unless  the  principal  is  authorized 
or  directed  by  the  surety  to  make  the  payment,  or  he  subsequently 
ratifies  that  act.**  In  reaching  this  conclusion,  which  is  apparently 
in  accord  with  the  prevailing  view,*®  it  has  been  said  that  the  rule 
being  settled  that  any  alteration  of  the  original  contract  by  the 
creditor  and  principal  debtor,  without  the  assent  of  the  surety,  will 
discharge  the  surety,  it  would  seem  to  follow  necessarily  that  a  pay- 
ment made  by  the  principal  debtor,  even  before  the  statutory  period 
has  expired,  cannot  have  the  eflFect  of  continuing  the  legal  obliga- 
tion of  the  original  contract  beyond  the  period  thereby  fixed  for 
its  duration,  because  that  would  be  an  alteration  of  one  of  the  terms 
of  that  contract.*'  Some  cases  also  make  a  distinction  between 
payments  made  before  the  bar  of  the  statute  and  those  made  after- 
wards, it  being  held  that  if  made  prior  (o  that  time,  the  debt  is 

6.  Tate  v.  Hawkins,  81  Ky.'57T,  50  6  Am.  Rep.  693;  Kollenbach  v.  Dick- 
Am.  Rep.  181.  inson,  100  III.  427,  30  Am.  Rep.  47; 

7.  Note:  65  A.  S.  R.  691.  Mozingo  v.  Ross,  150  Ind.  688,  50  N. 

8.  Cross  V.  Allen,  141  U.  S.  528,  12  E.  867,  65  A.  S.  R.  387  and  note,  41 
S.  Ct.  67,  35  U.  S.  (L.  ed.)  843;  L.R.A.  612;  Meitzler  v.  Todd,  12  Ind. 
Schindel  v.  Gates,  46  Md.  604,  24  Am.  App.  381,  39  N.  E.  1046,  54  A.  S.  R. 
Rep.  526;  Hunt  v.  Bridgham,  2  Pick.  531  and  note;  Littlefield  v.  Littlefield, 
(Mass.)  581, 13  Am.  Dec.  458;  Clinton  91  N.  Y.  203,  43  Am.  Rep.  663;  Walt- 
County  V.  Smith,  238  Mo.  118,  141  S.  ers  v.  Kraft,  23  S.  C.  578,  55  Am.  Rep. 
W.   1091,  37   L.R.A.(N.S.)    272   and  44. 

note;   Woonsocket   Inst,   for   Sav.   v.       Note:  37  L.R.A.(N.S.)  274. 
Ballon,  16  R.  I.  351,  16  Ati:  144,  1       11.  Littlefield  v.  Littlefield,  91  N.  Y. 

L.R.A.  555.  203,  43  Am.  Rep.  663;  Kallenbach  v. 

Note:  37  L.R.A.(N.S.)  276.  Dickinson,  100  111.  427,  39  Am.  Rep. 

9.  Woonsocket  Inst,  for  Sav.  v.  Bal-  47. 

lou,  16  R.  I.  351, 16  Atl.  144, 1  L.R.A.       12.  Note:  37  L.R.A.(N.S.)  274. 
555.  13.  Walters  v.  Kraft,  23  S.  C.  578, 

10.  Knight  V.  Clements,  45  Ala.  89,  55  Am.  Rep.  44  and  note. 
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revived  as  to  both  principal  and  surety  while  if  subaequent  thereto 
it  is  revived  only  as  to  the  principal.^*  This  distinction,  however, 
is  not  generally  recognized  at  the  present  day.^^ 

309.  Payment  by  Surety, — Sureties  may,  by  a  part  payment  on 
their  obligations,  extend  the  period  of  limitation  and  thus  waive 
the  bar  of  the  statute  which  might  otherwise  be  interposed  for  their 
protection.^*  And  where  a  surety  procured  a  compulsory  payment 
out  of  the  funds  of  the  principal  and  promised  to  pay  the  balance 
of  the  debt,  it  has  been  held  sufficient  to  arrest  the  running  of  the 
statute  of  limitations  as  to  the  surety.^'  But  it  has  been  held 
that  the  bar  of  the  statute  is  not  removed  against  the  principal 
by  the  act  of  his  surety  in  making  a  partial  payment  upon  the 
obligation  within  the  statutory  period,**  unless  it  is  made  at  the 
principal's  request.** 

310.  Payments  by  Assignee  or  Trustee. — ^It  is  a  general  rule  that 
a  payment  by  an  assignee  or  trustee  in  bankruptcy  or  insolvency 
does  not  take  a  case  out  of  the  statute,  not  upon  the  ground  that 
the  payment  was  not  authorized  but  rather  that  the  authority  does 
not  extend  to  binding  the  party  by  an  acknowledgment  of  the  debt 
and  a  promise  to  pay  it.**  But  under  a  statute  providing  that  when- 
ever any  payment  of  principal  or  interest  is  made  upon  an  existing 
contract,  bill  of  exchange,  promissory  note,  or  bond,  after  the  same 
shall  have  become  due,  the  limitation  shall  commence  from  the  time 
the  last  payment  was  made,  it  has  been  held  that  a  payment  on  a 
promissory  note  by  a  trustee  in  bankruptcy  of  one  of  the  joint 
obligors  of  the  note  will  keep  the  debt  alive  as  to  the  co-obligors.* 
Again,  the  application  to  a  debt  by  a  trustee,  in  a  deed  of  trust 
securing  it,  of  the  proceeds  of  a  sale  under  the  deed,  as  authorized 
by  its  terms,  is  held  not-  to  be  such  a  payment  or  acknowledgment 
on  the  part  of  the  debtor  as  to  take  the  debt  out  of  the  statute  as 
to  the  part  remaining  unpaid.*  So  it  has  been  held  that  if  a  trustee 
sells  lands  mortgaged  by  a  trust  deed  to  secure  the  payment  of  a 

14.  Cross  V.  Allen,  141  U.  S.  528, 12  90,  22  N.  W.  229,  52  Am.  Rep.  398 
S.  Ct.  67,  35  U.  S.  (L.  ed.)  843.  and  note;  Brown  v.  Latham,  58  N.  H. 

Note:  37  L.B.A.(N.S.)  277.  30,  42  Am.  Rep.  568;  Robinson  v.  Mo- 

15.  Note:  37  L.R.A.(N.S.)  274.  Dowell,  133  N.  C.  182,  45  S.  E.  545,  98 

16.  State  V.  Finn,  98  Mo.  532,  11  S.  A.  S.  R.  704  and  note;  Simpson  v. 
Ct.  994,  14  A.  S.  R.  654  and  note.  Tootle,  etc..  Mercantile  Co.,  42  Okla, 

17.  McConnell  v.  Merrill,  53  Vt.  149,  275,  141  Pac.  448,  L.R.A.1915B  1221 
38  Am.  Rep.  663.  and  note. 

18.  Coleman  v.  Fobes,  22  Pa.  St  1.  Sheak  v.  Wilbur,  48  Ore.  376,  86 
156,  60  Am.  Dee.  75.  Pac.  375,  11  Ann.  Cas.  58  and  note. 

19.  Littlefield  v.  Littlefield,  91  N.  Y.  2.  Holmquist  v.  Gilbert,  41  Colo. 
203,  43  Am.  Rep.  663.  113,  92  Pac.  232,  14  L.R.A.(N.S.)  479 

20.  Richardson  v.  Thomas,  13  Gray  and  note.  See  snpra,  par.  293,  as  to 
(Mass.)  381,  74  Am.  Dec.  636  and  application  to  debt  of  the  proceeds  of 
Aiote;  Whitney  v.  Chambers,  17  Neb.  collateral. 
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note,  the  payment  of  the  proceeds  of  the  sale  to  the  holder  of  the 
note,  and  the  latter's  indorsement  of  the  payment  on  the  note,  is 
not,  as  to  the  mortgagor,  such  part  payment  on  the  note  as  will 
take  it  out  of  the  operation  of  the  statute.*  And  if  an  indorser  of 
the  paper  of  insolvent  debtors  accepts  the  position  of  trustee  to  col- 
lect their  assets  and  pay  over  the  proceeds  to  their  creditors,  and 
as  such  trustee  pays  over  to  the  holders  of  notes  indorsed  by  him 
sums  of  money  on  account  of  their  claim,  such  payments  are  held 
not  to  be  an  acknowledgment  of  the  indorser's  debt,  so  as  to  take 
their  daim  against  him  out  of  the  statute  of  limitations.^ 

XV.  Operation  and  Effect 

Extraterritorial  Operation 

311.  Effect  in  Another  State. — The  statute  of  limitations  of  one 
state  does  not  bar  a  recovery  in  the  courts  of  another  state  where 
it  aflfects  only  the  remedy,*  and  does  not  confer  title.*  Thus  it 
has  been  held  that  where  the  law  of  one  state  provides  that  a  civil 
action  upon  any  agreement,  contract  or  provision  in  writing  must 
be  brought  within  a  designated  period,  it  only  bars  the  remedy,  and 
does  not  go  further  and  extinguish  the  cause  of  action,  and  hence 
a  suit  to  foreclose  a  mortgage  on  lands  in  another  state  brought  in 
that  state,  where  the  period  of  the  statute  of  limitations  is  longer, 
the  mortgage  being  given  to  secure  the  payment  of  a  note  executed 
and  made  payable  in  the  former  state,  is  not  barred  by  its  statute 
of  limitations.'  A  judgment  entered  upon  a  promissory  note  within 
the  time  permitted  by  the  laws  of  a  state  cannot  be  defeated  in 
another  state  because  its  statute  of  limitations  had  barred  the  debt 
before  the  judgment  was  entered.®  But  where  the  statute  of  limita- 
tions of  the  place  of  contract  has  the  effect  of  extinguishing  the 
right  of  action,  it  can  be  pleaded  in  bar  of  an  action  on  the  con- 
tract in  a  foreign  jurisdiction.*  In  other  words,  when  the  statute 
in  question  not  only  destroys  the  right  of  action,  but  operates  also  to 
extinguish  the  cause  of  action  and  the  right  or  debt  itself,  it  may 
be  successfully  invoked  as  a  bar  to  the  action  in  whatever  state  it  may 

3.  Moffitt  V.  Carr,  48  Neb.  403,  67    (Miss.)  542, 12  Am.  Dec.  588. 

N.  W.  150,  58  A.  S.  R.  696  and  note.         7.  Gross  v.  Watts,  206  Mo.  373, 104 

4.  Merchants',  etc.,  Bank  v.  Watson,   S.  W.  30,  121  A,  S.  R.  662. 

46  Pa.  St.  310,  84  Am.  Dec.  549.  8.  Cuykendall  v.  Doe,  129  la.  453, 

5.  Galliher  v.  State  Mut.  Life  Ins.   105  N.  W.  698,  113  A.  S.  R.  472,  3 
Co.,  150  Ala.  543,  43  So.  833,  124  A.  L.R.A.(N.S.)  449. 

S.  R.  83;  Eingartner  v.  Illinois  Steel  9.  Bruner  v.  Martin,  76  Kan.  862, 

Co.,  103  Wis.  373,  79  N.  W.  433,  74  93  Pac.  165, 123  A.  S.  R.  172, 14  Ann. 

A.  S.  R.  871  and  note,  Cas.  39, 14  L.R.A.{N.S.)  775;  Perkins 

6.  Hamilton      v.      Cooper,     Walk.  v.  Guy,  55  Miss.  153,  30  Am.  Rep,  510. 
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be  brought.^*  If  a  citizen  of  one  state  having  a  claim  against  another 
such  citizen  allows  the  period  limited  by  law  for  its  enforcement  to 
expire,  he  cannot  then  go  into  another  state  and  enforce  such  cleiim 
in  its  courts.^* 

312.  Effect  of  Statute  Barring  Debt  on  JSecurity  Therefor;  Pledge 
or  Collateral  Security. — ^A  deposit  of  collateral  security  does  not  pre- 
vent or  impede  the  running  of  the  statute  of  limitations  upon  the 
debt  secured  thereby,  and  the  barring  of  any  action  upon  such  debt 
through  the  running  of  the  statute  does  not  affect  the  right  of  the 
pledgee  to  hold  and  realize  upon  the  collateral,  nor  the  pledgor  to 
call  for  any  surplus  remaining  after  the  principal  debt  has  been 
paid.^*  Thus  the  running  of  the  statute  of  limitations  against  a 
debt  which  a  policy  of  insurance  has  been  pledged  to  secure  does 
not  prevent  the  enforcement  of  a  claim  arising  out  of  such  policy, 
nor  does  it  impair  the  rights  of  the  holders  of  the  indebtedness  to 
the  proceeds  of  the  insurance.**  If  a  creditor  takes  insurance  on 
the  life  of  his  debtor,  either  as  payment  or  as  collateral  security, 
the  fact  that  the  debt  is  barred  by  limitation  at  the  time  the  insur- 
ance is  taken,  or  becomes  barred  or  affected  with  a  presumption  of 
payment  before  the  policy  becomes  payable,  does  not  prevent,  the 
creditor  from  recovering  the  insurance,  either  as  against  the  insurer 
or  the  personal  representatives  of  the  insured.** 

313.  Liens  Generally. — ^It  is  a  general  rule,  recognized  in  this 
country  and  in  England,  that,  when  the  security  for  a  debt  is  a 
lien  on  property,  personal  or  real,  the  lien  is  not  impaired  because 
the  remedy  at  law  for  the  recovery  of  the  debt  is  barred.**  The 
debt  is  distinguishable  from  the  remedy,  and  the  bar  of  the  statute 
may  be  removed  by  a  subsequent  promise  or  acknowledgment.** 
A  different  rule  obtainSi  however,  in  those  jurisdictions  where  it  is 
held  that  the  statute  of  limitations  not  only  bars  the  remedy,  but 
destroys  and  annihilates  the  debt  by  the  presumption  that  it  has 
been  paid  or  discharged,  and  in  some  states  it  is  expressly  provided 
by  statute  that  the  lien  is  extinguished  by  the  lapse  of  time  within 
which  an  action  can  be  brought  on  the  principal  obligation.*'    There 

10.  Lamberton  v.  Grant,  94  Me.  508,  v.  Dunscomb,  108  Tenn.  724,  69  S.  W. 
48  Atl.  127,  80  A.  S.  R.  416.  345,  91  A.  S.  R.  769,  58  L.E.A.  694 

11.  Eingartner  v.  Illinois  Steel  Co.,       Note :  95  A.  S.  R.  662. 

103  Wis.  373,  79  N.  W.  433,  74  A.  S.  16.  BizzeU  v.  Nix,  60  Ala.  281,  31 

R.  871  and  note.  Am.  Rep.  38;  Connecticut  Mut.  life- 

12.  Connecticut  Mut.  Life  Ins.  Co.  Ins.  Co.  v,  Dunscomb,  108  Tenn.  724, 
V.  Dunscomb,  108  Tenn.  724,  69  S.  W.  69  S.  W.  345,  91  A.  S.  R.  769,  58 
345,  91  A.  S.  R.  769,  58  L.R.A.  694.  L.R.A.  694;  Hulbert  v.  Clark,  128  N. 

Notes:  32  A.  S.  R.  716;  95  A.  S.  R.  Y.  652,  28  N.  E.  516,  14  L.R.A.  59. 
662.  16.  BizzeU  v.  Nix,  60  Ala.  281,  31 

13.  Townsend  v.  Tyndale,  165  Mass.  Am.  Rep.  38. 

293,  43  N.  E.  107,  52  A.  S,  R.  513.  17.  Lilly-Brackett    Co.    v.    Sonne- 

14.  Connecticut  Mut.  Life  Ins.  Co.  mann,  157  Cal.  192,  106  Pac.  716,  21 
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is  a  long  line  of  cases  holding  that  a  vendor's  lien  for  the  purchase 
money  of  lands  is  preserved,  although  the  statute  of  limitations  has 
barred  the  recovery  of  the  purchase  money  as  a  debt.**  Thus  the 
failure  of  a  vendor  to  present  his  purchase  money  notes  to  the  admin- 
istrator of  his  vendee  within  the  time  required  by  the  statute  of 
nonclaim,  or  to  file  them  in  the  probate  court  within  nine  months 
after  a  declaration  of  the  insolvency  of  the  estate,  does  not  cut  off 
his  vendor's  lien.**  And  it  has  been  held  that  where  the  contract 
for  the  sale  of  land  provides  that  the  vendor  shall  retain  the  legal 
title  until  the  purchase  money  is  paid,  it  is  competent  for  the  vendor 
to  enforce  specific  execution  of  the  contract,  and  to  subject  the  land 
to  sale  for  the  purchase  money  in  arrears,  at  any  time  short  of  the 
period  sufficient  to  raise  the  presumption  o£  payment,  notwithstanding 
the  bar  of  the  statute  of  limitations  to  an  action  at  law  to  recover 
the  purchase  money .*•  *  In  some  jurisdictions,  however,  it  is  held 
that  the  lien  of  a  vendor  of  land  reserved  in  the  face  of  the  deed 
expires  when  the  debt  is  barred  by  the  statute  of  limitations.*  The 
general  principle  that  a  lien  may  continue  to  be  effective  after  the 
statute  of  limitations  has  barred  the  right  of  recovery  on  the  debt 
is  not  confined  in  its  application  to  cases  of  vendors'  liens,*  and 
the  right  to  maintain  an  action  to  enforce  the  implied  promise  of 
a  devisee  of  real  estate  to  pay  an  annuity  which  a  will  has  made 
a  lien  on  the  real  estate  may  be  barred,  although  the  lien  against 
the  real  estate  may  still  be  enforced.' 

314.  Mortgages. — ^As  to  the  effect  of  the  bar  of  a  debt  upon  the 
mortgage  given  to  secure  such  debt,  the  decisions  are  in  conflict. 
One  line  of  authorities  holds  that  the  life  of  a  mortgage  of  real  estate 
is  not  measured  by  that  of  the  obligation  which  it  is  given  to  secure, 
and  that  the  mortgagee  can  pursue  his  remedy  on  the  mortgage  by 
foreclosure  or  ejectment,  notwithstanding  the  debt  or  the  evidence 
thereof  is  barred  by  the  statute  of  limitations."*     These  decisions 

f 

Ann.  Gas.  1279;  Faxon  v.  All  Peiwms,  1.  Chase  v.  Cartright,  53  Ark.  358, 

166  Cal.  707,   137  Pac.  919,  L.R.A.  14  S.  W.  90,  22  A.  S.  R.  207. 

1916B  1209;  Hulbert  v.  Clark,  128  N.  Note:  39  L.R.A.(N.S.)  1175. 

Y.  652,  28  N.  E.  516,  14  L.B.A.  59.  2.  Bizzell  v.  Nix,  60  Ala.  281,  31 

Note :  95  A.  S.  R.  662.  Am.  Rep.  38. 

18.  Hardin  v.  Boyd,  113  U.  S.  756,  8.  Stringer  v.  Stevens,  146  Mich. 
5  S.  Ct.  71,  28  U.  S.  (L.  ed.)  1141;  181,  109  N.  W.  269,  117  A.  S.  R.  620, 
Bizzell  V.  Nix,  60  Ala.  281,  31  Am.  10  Ann.  Caa.  337,  8  LJl.A.(N.S.)  393 
Rep.  38;  Hood  v.  Hammond,  128  Ala.  and  note. 

569,  30  So.  540,  86  A.  S.  R.  159;  Evans  4.  Harper  v.  Raisin  Fertilizer  Co., 
V.  Johnson,  39  W.  Va.  299,  19  S.  E.  158  Ala.  329,  48  So.  589,  132  A.  S.  R. 
623,  45  A.  S.  R.  912,  23  L.R. A.  737.  32 ;  Browne  v.  Browne,  17  Fla.  607,  35 
Notes:  95  A.  S.  R.  663;  39  L.R.A.  Am.  Rep.  96;  Demuth  v.  Old  Town 
(N.S.)  1172.  Bank,  85  Md.  315,  37  Atl.  266,  60  A. 

19.  Hood  V.  Hammond,  128  Ala.  S.  R.  322;  Crain  v.  Paine,  4  Gush. 
569,  30  So.  540,  86  A.  S.  R.  159.  (Mass.)  483,  50  Am.  Dec.  807  (chattel 

20.  Note:  39  L.R.A.(N.S.)  1174.       mortgage);  Stringer  v.  Stephens,  146 
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proceed,  for  the  most  part,  on  the  theory  that  the  statute  of  limita- 
tions goes  to  the  remedy  merely,  without  extinguishing  the  right; 
and  since  a  mortgagee  has  two  remedies — one  on  the  security  and 
one  on  the  principal  ohiigation — the  har  of  one  of  these  is  not 
necessarily  destructive  of  the  other.*  Another  line  of  decisions  takes 
the  view  that  a  mortgage,  being  a  mere  incident,  cannot  be  fore- 
closed when  the  note  or  other  evidence  of  indebtedness  secured  thereby 
is  barred  by  the  statute  of  limitations.  If  a  suit  on  the  debt  is 
barred  a  suit  on  the  mortgage  is  likewise  barred^  The  converse 
necessarily  follows  and  a  suit  to  enforce  a  mortgage  lien  is  not  barred 
by  limitation  until  an  action  against  the  debtor  for  a  personal  judg- 
ment is  also  barred,'  but  if  the  mortgage  debt  is  kept  alive  by  renewal, 
extension  of  time,  part  payment,  subsequent  agreement,  or  otherwise, 
the  vitality  of  the  mortgage  is  thereby  sustained,  and  it  continues 
enforceable  by  foreclosure.®  In  some  states  It  is  expressly  provided 
by  statute  that  the  lien  of  a  mortgage  is  extinguished  by  the  lapse 
of  the  time  within  which  an  action  might  be  brought  on  the  prin- 

Mich.  181,  109  N.  W.  260,  117  A.  S.  92  Ark.  522, 123  S.  W.  646,  34  L.B.A. 
R.  620,  10  Ann.  Cas.  337,  8  L.R.A.  (N.S.)  1013;  McCarthy  v.  White,  21 
(N.S.)  393;  Lewis  v.  Schwann,  93  Mo.  Cal.  495,  82  Am.  Dec.  754:  Spect  v. 
26,  2  S.  W.  391,  3  A.  S.  E.  511;  Colt-  Spect,  88  Cal.  437,  26  Pac.  203.  22  A. 
on  V.  Depew,  60  N.  J.  Eq.  454,  46  Atl.  S.  R.  314, 13  L.R.A.  137 ;  Lillv-Brack- 
728,  83  A.  S.  R.  650  and  note;  Heyer  ett  Co.  v.  Sonnemann,  157  Cal.  192, 
V.  Pruyn,  7  Paige  (N.  Y.)  465,  34  Am.  106  Pac.  715,  21  Ann.  Cas.  1279;  Har- 
Dee.  355  and  note;  Menzel  v.  EUnton,  ris  v.  Mills.  28  III.  44,  81  Am.  Dee.  259 
132  N.  C.  660,  44  S.  E.  385,  95  A.  S.  and  note ;  Fitzgerald  v.  Flanagan,  155 
R.  647  and  note;  Hulbert  v.  Clark,  128  la.  217,  135  N.  W.  738,  Ann.  Cas. 
N.  Y.  295,  28  N.  E.  638, 14  L.R.A.  59;  1914C  1104;  Kulp  v.  Kulp,  51  Kan. 
Connecticut  Mut.  Life  Ins.  Co.  v.  341,  32  Pac.  1118,  21  L.R.A.  550  and 
Dnnscomb,  108  Tenn.  724,  69  S.  W.  note;  Perry  v.  Horack,  63  Kan.  88,  64 
345,  91  A.  S.  R.  769,  58  L.R.A.  694;  Pac.  990,  88  A.  S.  R.  225  and  note; 
Porter  v.  Shattuck,  75  Vt.  270,  54  Atl.  Mulvane  v.  Sedgley,  63  Kan.  105,  64 
958,  98  A.  S.  R.  823;  Kennedy  v.  Pac.  1038,  65  L.R.A.  552;  Bruner  v. 
Knight,  21  Wis.  340,  94  Am.  Dee.  54^  Martin,  76  Kan.  862,  93  Pac.  165,  123 
Note :  95  A.  S.  R.  664.  A.  S.  R.  172,  14  Ann.   Cas.  39,  14 

5.  Colton  V.  Depew,  60  N.  J.  Bq.  L.R.A.(N.S.)  775;  Duty  v.  Graham, 
454,  46  Atl.  728,  83  A.  S.  R.  650;  Co-  12  Tex.  427,  62  Am.  Dec.  534;  Perkins 
lonial,  etc.,  Mortg.  Co.  v.  Northwest  v.  Sterne,  23  Tex.  561,  76  Am.  Dec.  72 
Thresher  Co.,  14  N.  D.  147, 103  N.  W.  and  note ;  Spokane  County  v.  Prescott, 
915,  116  A.  S.  R.  642,  8  Ann.  Cas.  19  Wash.  418,  53  Pac.  661,  67  A.  S.  R. 
1160,  70  L.R.A.  814.  733;  George  v.  Butler,  26  Wash.  456, 

Notes:  95  A.  S.  R.  665;  104  A.  S.  67  Pac.  263,  90  A.  S.  R.  766  and  note, 

R.  763.  57  L.R.A.   396;   Childs  v.   Smith,  51 

6.  Ewell  V.  Daggs,  108  U.  S.  143,  2  Wash.  457,  99  Pac.  304,  130  A.  8.  R. 
S.  Ct.  408,  27  U.  S.  (L.  ed.)  682  (stat-  1107. 

ing  the  law  of  Texas) ;  Dupree  v.  Man-  Note:  95  A.  S.  R.  665. 

sur,  214  U.  S.  161,  29  S.  Ct.  548,  53  7.  Perry  v.  Horack,  63  Kan.  88,  64 

U.  S.  (L.  ed.)  950  (stating  the  law  of  Pac.  990,  88  A.  S.  R.  225  and  note; 

Texas) ;    Sturdivant  v.  McCorley,   83  Hendricks  v.  Brooks,  80  Kan.  1,  101 

Ark.   278,  103  S.   W.  732,  11  L.R.A.  Pac.  622,  133  A.  S.  R.  186  and  note. 

(N.S.)  825  and  note;  Mueller  v.  Light,  8.  Note:  95  A.  S.  R.  669. 
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cipal  obligation.  Under  such  statute  it  has  been  held  that  a  power 
of  sale  in  a  real  estate  mortgage  cannot  be  exercised  after  the  mort- 
gagor is  dead  and  the  debt  has  become  barred  by  the  statute  of 
limitations.^  Where,  as  is  the  case  in  some  states,  the  statute  of 
limitations  as  to  a  note  and  a  mortgage  is  the  same,  an  action  for 
foreclosure  and  sale  cannot  be  maintained  on  the  mortgage  after 
an  action  on  the  note  is  barred,  not  because  no  recovery  can  be  had 
on  the  note,  but  because  the  period  of  limitations  in  each  case  is 
the  same.^^ 

315.  Effect  upon  Debt  of  Statute  Barring  Security. — ^Though  a  lien 
may  be  extinguished  by  the  extinction  of  the  principfid  debt,  the 
converse  of  this  rule  does  not  follow.^*  The  right  to  foreclose  a 
real  estate  mortgage  may  be  barred  by  the  statute  of  limitations, 
even  though  the  debt  secured  still  remains  outstanding  and  the 
remedies  for  its  collection  from  those  personally  liable  therefor  are 
not  barred. ^^ 

316.  Nature  of  Form  of  Action  as  Determining  Particular  Limita- 
tion Applicable. — ^At  common  law  the  form  of  action  and  not  the 
cause  of  action  as  a  rule  determines  whether  it  is  barred  by  the 
statute  of  limitations,  and  this  doctrine  still  obtains  in  some  of  the 
states  where  the  common  law  forms  of  action  remain  in  use,^'  but 
in  those  jurisdictions  wherein  the  common  law  forms  of  action  have 
been  abolished  it  is  generally  held  that  the  nature  of  the  cause  of 
action  is  the  test.^* 

317.  Effect  of  Statute  Where  There  Are  Two  Remedies. — ^When  a 
person  has  more  than  one  remedy  for  the  enforcement  of  a  right, 
and  the  bar  of  the  statute  of  limitations  as  to  one  of  these  does 
not  necessarily  afifect  the  other,**  although  the  statute  of  limitations 
may  have  barred  one  remedy  on  a  debt,  if  there  be  another  remedy 
not  affected  by  the  statute,  or  one  to  which  a  different  limitation 

9.  Faxon  v.  All  Persons,  166  Cal.  R.  620,  10  Ann.  Caa.  337,  82  L.R.A. 
707,  137  Pac.  919,  L.R.A.1916B  1209.    (N.S.)  393. 

10.  Kerr  v.  Lydeckor,  51  Ohio  St.  14.  Atlanta  v.  Chattanooga  Fonn- 
240,  37  N.  E.  267,  23  L.R.A.  842.  dry,  etc.,  127  Fed.  23,  61  C.  C.  A.  337, 

11.  Frost  V.  Witter,  132  Cal.  421,  64  64  L.R.A.  721. 

Pac.  705,  84  A.  S.  R.  53.  Note :  12  Ann.  Cas.  175. 

12.  Colonial,  etc.,  Mortg.  Co.  ▼•  15.  Foot  v.  Burr,  41  Colo.  192,  92 
Northwest  Thresher  Co.,  14  N.  D.  147,  Pac.  236,  13  L.R.A.(N.S.)  1210  and 
103  N.  W.  915,  116  A.  S.  R.  642  and  note ;  Holmquist  v.  Gilbert,  41  Colo. 
note,  8  Ann.  Cas.  1160,  70  L.R.A.  814;  113,  92  Pac.  232, 14  L.R.A.(N.S.)  479; 
Colonial,  etc.,  Mortg.  Co.  v.  Fleming-  Newhall  v.  Field,  13  N.  M.  82,  79  Pac, 
ton,  14  N.  D.  181,  103  N.  W.  929,  116  711,  12  Ann.  Caa.  979 ;  Connecticut 
A.  S.  R.  670  and  note.  Mut.  Life  Ins.  Co.  v.  Dunscomb,  108 

13.  Bates  v.  Bates  Machine  Co.,  230  Tenn.  724,  69  S.  W.  345,  91  A.  S.  R. 
lU.  619,  82  N.  E.  911,  12  Ann.  Cas.  769,  58  L.R.A.  694;  Kennedy  v. 
174  and  note;  Stringer  v.  Stevens,  146  Knight,  21  Wis.  340,  94  Am.  Dec.  543. 
Mich.  181,  109  N.  W.  269,  117  A.  S.       Note:  95  A.  S.  R.  661. 
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applies,  a  creditor  may  enforce  his  claim  through  that  remedy.^^ 
Thus,  an  owner  of  logs  may  bring  suit  for  a  penalty  for  removing 
them  from  the  state  and  rendering  them  unidentifiable,  although 
he  had  another  remedy  by  lien  which  he  has  lost  by  failure  to 
enforce  it.*^  The  fact  that  the  statute  of  limitations  lias  barred  a 
personal  action  against  the  assignor  of  a  mortgage  on  his  guaranty 
of  its  payment,  when  suit  is  commenced  by  the  assignee  to  establish 
a  claim  to  the  proceeds  of  a  policy  of  insurance  on  the  property 
taken  out  by  such  assignor  after  becoming  the  owner  of  the  prop- 
erty, does  not  release  or  impair  the  assignee's  equitable  lien  upon 
such  proceeds.^®  And  the  bar  by  lapse  of  time  of  a  common  law 
action  by  a  person  injured  by  another's  negligence  to  recover  for 
the  injuries  will  not  affect  the  right  of  his  administrator  to  main- 
tain a  statutory  action  for  his  death  from  such  injuries.**  But  where 
a  party  has  elected  one  of  several  remedies,  each  in  effect  being  a 
method  of  foreclosing  a  mortgage,  cmd  it  results  in  a  judgment 
against  the  mortgagee,  such  judgment  becomes  as  complete  a  bar 
to  proceeding  in  a  different  form  for  a  foreclosure  as  payment, 
release,  or  other  discharge.** 

318.  Effect  of  Statute  Creating  Liability  and  Limiting  Time  for 
Enforcement. — ^Where  a  statute  creates  a  new  legal  liability,  with  a 
right  to  a  suit  for  its  enforcement,  provided  the  suit  is  brought 
within  a  designated  period,  the  time  within  which  the  suit  must 
be  brought  operates  as  a  limitation  of  the  liability  itself  as  created, 
and  not  of  the  remedy  alone.  In  such  cases  it  is  treated  as  a  con- 
dition attached  to  the  right  to  sue,*  and  -will  control,  no  matter  in 
what  form  the  action  is  brought.*  Such  a  statute  is  an  offer  of  an 
action  on  condition  that  it  be  commenced  within  the  specified  time. 
If  the  offer  is  not  accepted  in  the  only  way  in  which  it  can  be  accepted, 
by  a  commencement  of  the  action  within  the  specified  time,  the 
action  and  the  right  of  action  no  longer  exist,  and  the  defendant 

16.  House  V.  Carr,  185  N.  Y.  453,  78  7  S.  Ct.  140,  30  U.  S.  (L.  ed.)  358; 
N.  E.  171,  113  A.  S.  R.  936,  7  Ann.  Davis  v.  Mills.  194  U.  S.  451,  24  S.  Ct. 
Cas.  185,  6  L.R.A.(N.S.)  510.  And  692,  48  U.  S.  (L.  ed.)  1067;  Partee  v. 
see  supra,  par.  315.  St.  Louis,  etc.,  R.  Co.,  204  Fed.  970, 

17.  Bergman  v.  Inman,  43  Ore.  456,  123  C.  C.  A.  292,  51  L.R.A.(N.S.) 
72  Pac.  1086,  73  Pac.  341,  99  A.  S.  R.  721 ;  Rodman  v.  Missouri  Pac.  R.  Co., 
771.  As  to  the  effect  of  the  barring  of  65  Kan.  645,  70  Pac.  642,  59  L.R.A. 
a  debt  on  a  lien,  see  supra,  par.  313.  704. 

18.  Hyde  v.  Hartford  Fire  Ins.  Co.,  2.  Davis  v.  Mills,  194  U.  S.  451,  24 
70  Neb.  503,  97  N.  W.  629,  113  A.  S.  S.  Ct.  696,  48  U.  S.  (L.  ed.)  1067; 
R.  796.  Louisville,  etc.,  R.  Co.  v.  Burkhart,  154 

19.  Causey  v.  Seaboard  Air  Line  R.  Ky.  92, 157  S.  W.  18,  46  L.R.A.(N.S.) 
Co.,  166  N.  C.  5,  81  S.  E.  917,  Ann.  687 ;  Ncgaubauer  v.  Great  Northern  R. 
Cas.  1916C  707,  L.R.A.lOl^E  1185.  Co.,  92  Minn.  184,  99  N.  W.  620,  104 

20.  Harris  v.  Mills,  28  111.  44,  81  A.  S.  R.  674,  2  Ann.  Cas.  160;  Oates 
Am.  Dec.  259.  v.  Union  Pac.  R.  Co.,  104  Mo.  514,  16 

1.  The  Harrisburg,  119  U.  S.  199,   S.  W.  487,  24  A.  S.  R.  348. 
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is  exempt  from  li  ability. •  But  where  a  right  of  action  is  giveo  by 
a  statute  of  another  state  and  no  period  of  limitation  is  prescribed 
otherwise  than  by  the  general  law  of  limitation  prevailing  in  that 
state,  the  lex  fori  and  not  the  lex  loci  applies  on  the  subject  ef 
limitation.^  Generally^  the  limitation  clause  is  found  in  the  same 
statute,  if  not  the  same  section  as  the  one  creating  the  new  liability,* 
but  the  fact  that  the  limitation  is  contained  in  the  same  section  or 
the  same  statute  is  material  only  as  bearing  on  questions  of  con- 
struction. It  is  merely  a  ground  for  saying  that  the  limitation  goes 
to  the  right  created,  and  accompanies  the  obligation  everywhere. 
Th^  same  conclusion  would  be  reached  if  the  limitation  was  in  a 
different  statute,  provided  it  was  directed  to  the  newly  created  lia- 
bility so  specifically  as  to  warrant  saying  that  it  quaUfied  the  right* 
As  illustrations  of  the  class  of  statutes  to  which  the  present  prin- 
ciple is  most  frequently  found  to  apply  may  be  mentioned  those 
giving  a  right  of  action  for  death  by  wrongful  act,'  and  those  pro- 
viding for  the  enforcement  of  the  liability  of  stockholders  in  corpo- 
rations.* 

XVI.  Persons  to  Whom  Availabls 

Oeneral  Classes  of  Persons  and  CorporationB 

319.  Nonresidents. — There  is  a  marked  difference  between  the 
statute  of  an  absent  resident  and  that  of  a  nonresident  with  respect 
to  the  ability  of  the  creditor  ta  pursue  them.  The  rights  of  non- 
residents to  plead  the  statute  of  limitations  is  a  matter  which  natu- 
rally is  determined  by  the  statutes  of  the  various  states.^  In  some 
jurisdictions  statutes  of  limitations  do  not  run  in  favor  of  a 
nonresident/*  or  a  person  out  of  the  state,^^  even  when  he  is  a 

3.  Partee  v.  St.  Louis,  etc.,  R.  Co.,  8.  See  Corporations,  vol.  7,  p.  414. 
204  Fed.  970,  123  C.  C.  A.  292,  51  9.  Note :  104  A.  S.  R.  748. 
L.R.A.(N.S.)  721  and  note.  10.  Oleott  v.  Tioga  R.  Co.,  20  N.  Y. 

4.  Louisville,  etc.,  R.  Co.  v.  Burk-  210,  76  Am.  Dec.  393;  Green  v.  Hart- 
hart,  154  Ky.  92,  157  S.  W.  18,  46  ford  life  Ins.  Co.,  139  N.  C.  309,  51 
L.R.A.(N.S.)  687.  S.  E.  887,  4  Ann.  Cas.  360,  1  L.R.A. 

6.  Negaubauer  v.  Great  Northern  R.  (N.S.)  623;  Bates  v.  Cullum,  177  Pa. 

Co.,  92  Minn.  184,  99  N.  W.  620,  104  St.  633,  35  Atl.  861,  55  A.  S.  R.  753, 

A.  S.  R.  674,  2  Ann.  Cas.  150.  34  L.R.A.  440. 

6.  Osborne  v.  Grand  Trunk  R.  Co.,  11.  WilKams  v.  Metropolitan  St.  R. 
87  Vt.  104,  88  Atl.  512,  Ann.  Cas.  Co.,  68  Kan.  17,  74  Pac.  600,  104  A. 
1916C  74.  S.  R.  377,  1  Ann.  Cas.  6;  Mason  v. 

7.  Boston,  etc.,  R.  Co.  v.  Hurd,  108  Union  Mills  Paper  Mfg.  Co.,  81  Md. 
Fed.  116,  47  C.  C.  A.  615,  56  L.R.A.  446,  32  Atl.  311,  48  A.  S.  R.  524,  29 
193;  Negaubauer  v.  Great  Northern  R.  L.R.A.  273;  Colonial,  etc.,  Mortg.  Co. 
Co.,  92  Minn.  184,  99  N.  W.  620,  104  v.  Northwest  Thresher  Co.,  14  N.  D. 
A.  S.  R.  674,  2  Ann.  Cas.  150.  And  147,  103  N.  W.  915,  116  A.  S.  R.  642, 
see  Death,  vol.  8,  p.  801  et  seq.  8   Ann.    Cas.    1160,   70   L.R.A.    814: 
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citizen.^  Such  statutes  sometimes  provide  that  if  a  person  is  not  a  resi- 
dent in  the  state  when  a  cause  of  action  accrues,  then  the  time  during 
which  such  person  shall  not  reside  in  the  state  ^'  or  the  time  of 
the  absence  of  the  defendant  shall  not  be  computed  as  any  part 
of  the  period  within  which  the  action  must  be  brought.**  It  has 
been  held,  however,  that  a  nonresident  is  entitled  to  plead  the  stat- 
ute of  limitations  provided  it  is  shown  that  he  has  been  within 
the  jurisdiction  during  the  full  statutory  period,  before  the  action 
was  commenced.**  The  practical  test  of  the  running  of  statutes  of 
limitations  of  this  character  is  the  liability  of  the  party  invoking 
its  bar  to  the  service  of  process  during  the  whole  of  the  period 
prescribed.  If  there  is  a  continuous  liability  the  residence  or  domi- 
cil  of  the  party  is  immaterial.**  Where  a  statute  uses  the  word 
"return"  in  reference  to  exceptions  discriminating  in  favor  of  per- 
sons continually  within  the  state  during  the  statutory  period,  it  is 
generally  construed  as  applying  as  well  to  foreigners  coming  into  the 
state  originally  as  to  citizens  who  have  been  absent.*'  Reciprocity 
features  sometimes  appear  in  the  provisions  of  limitation  laws,  and 
one  state  may  provide  that  when  an  action  arising  in  another  state 
is  barred  therein  8y  limitation,  no  action  thereon  shall  be  brought 
in  the  first  state  except  by  a  citizen  thereof  who  has  held  the  cause 
of  action  from  the  time  it  accrued.  Under  such  a  law,  a  citizen  of 
such  state  holding  a  note  on  which  a  right  of  action  has  been  so 
barred,  but  who  has  not  held  it  from  the  time  the  cause  of  action 
accrued,  is  precluded  from  maintaining  an  action  based  thereon.** 
320.  Domestic  Corporations. — Domestic  corporations  are  generally 
included  within  the  class  of  persons  who  may  plead  the  statute  of 
limitations.**  For  example,  the  statute  of  limitations  will  run  in 
favor  of  an  electric  lighting  company  and  after  the  statute  has  run 
without  complaint  by  the  municipality  or  abutting  property  owners, 
such  a  corporation  will  not  be  required  to  remove  its  conduits  from 
beneath  a  sidewalk,  although  the  municipal  regulations  as  to  laying 
them  were  not  fully  complied  with.** 

Brown  v.  Bicknell,  1  Pin.  (Wis.)  226,  Works,  152  N.  C.  656,  68  S.  E.  200, 

39  Am.  Dec.  299.  21  Ann.'  Cas.  623. 

12.  Hale  v.  St.  Louis,  etc.,  R.  Co.,  17.  Bulger     v.     Roche,     11     Pick. 
39  Okla.  192,  134  Pac.  949,  Ann.  Cas.  (Mass.)  36,  22  Am.  Dec  359. 
1915D  907,  L.R.A.1915C  544.  18.  Lewis  v.  Hyams,  26  Nev.  68,  63 

13.  Nolin  V.  BlackweU,  31  N.  J.  L.  Pac.  126,  64  Pac.  817,  99  A.  S.  R.  677. 
170,  86  Am.  Dec.  206.  19.  Kane  v.  Bloodgood,  7  Johns.  Ch. 

14.  Williams  v.  Metropolitan  St.  R.  (N.  Y.)  90,  11  Am.  Dec.  417. 

Co.,  68  Kan.  17,  74  Pac.  600,  104  A.  Notes:  104  A.  S.  R.  749;  19  L.ILA. 

S.  R.  377,  1  Ann.  Cas.  6.  224;  Ann.  Cas.  1913E  1179. 

15.  Mason  v.  Union  Mills  Paper  And  see  Corporations,  vol.  7,  p.  35. 
Mfg.  Co.,  81  Md.  446,  32  Atl.  311,  48  20.  Allegheny  County  Light  (5o.  v. 
A.  S.  R.  524,  29  L.R.A.  273.  Booth,  216  Pa.  St  564,  66  Atl.  72,  9 

16.  Volivar     v.     Richmond     Cedar  L.R.A.(N.S.)  404. 
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321.  Foreign  Corporations. — ^Where  statutes  of  limitation  contain 
exceptions  suspending  the  running  of  the  statute  against  nonresidents 
during  the  period  of  tiieir  absence  from  the  jurisdiction,  it  is  generally 
conceded  that  a  foreign  corporation  is  a  person  or  debtor  within  the 
meaning  of  these  saving  clauses,  and  for  that  reason  the  general  stat- 
utes of  limitation  do  not  run  in  its  favor  during  the  time  when  the 
creditor  could  have  sued  it  within  the  state  of  the  saving  clause.^ 
But  two  lines  of  reasoning,  or  theories,  have  been  used  by  the  courts 
in  reaching  the  conclusion  just  stated,  owing  to  the  different  views 
taken  of  the  general  purposes  and  character  of  corporate  existence.^ 
According  to  the  view  adopted  in  some  states  a  foreign  corporation, 
being  an  artificial  body,  is  legally  confined  to  the  territory  of  the 
state  in  which  it  was  originally  incorporated.  Hence,  although  proc- 
ess could  be  served  upon  the  corporation  within  the  state,  it  cannot, 
in  the  absence  of  an  express  statutory  provision,  have  the  benefit  of 
the  general  statute  of  limitation  of  such  state.*  A  foreign  corpo- 
ration is  out  of  the  state  within  the  meaning  of  such  provisions  of 
the  statute  of  limitations  of  the  code  and  for  that  reason  cannot 
avail  itself  of  the  statute.^  In  addition  to  becoming  amenable  to 
process  a  foreign  corporation,  before  it  can  enjoy  the  benefit  of  the 
statute,  must  comply  with  other  laws  regulating  the  right  of  foreign 
corporations  to  do  business  in  the  state,  becoming  in  effect  a  resident 
of  the  state  for  all  legal  purposes.*  The  courts  of  other  states  act 
on  the  theory  that  a  corporation  is  present  wherever  it  can  be  legally 
served  with  process,  and  that  it  is  the  object  of  the  law  merely 
to  prevent  the  creditor's  being  deprived  of  the  right  to  sue  in  the 
courts  of  the  state,  by  reason  of  the  impossibility  of  having  process 
served  on  his  absent  debtor.  Under  this  view  the  question  whether 
or  not  service  could  have  been  had  within  the  state  upon  the  foreign 
corporation  for  the  prescribed  period  of  time  has  been  held  to  be 
the  test  in  determining  whether  or  not  it  can  have  the  benefit  of 
the  statute  of  limitations.*    If  a  foreign  corporation  has  a  local  exist- 

1.  Tio^  R.  Co.  V.  Blossburg,  etc.,  Travelers'  Ins.  Co.  v.  Fricke,  99  Wis. 
Ry.,  20  WaJI.  137,  22  U.  S.  (L.  ed.)  367,  74  N.  W.  372,  78  N.  W.  407,  41 
331;  Green  v.  Hartford  Life  Ins.  Co.,  L.R.A.  567. 

139  N.  C.  309,  61  S.  E.  887,  4  Ann.  5.  Hale  v.  Bt.  Louis,  etc.,  R.  Co.,  39 

Cas.  360, 1  L.R.A.(N.S.)  623.  Okla.   192,  134  Pac.  949,  Ann.   Cas. 

Notes :  52  Am.  Dec.  256 ;  104  A.  8.  1915D  907  and  note,  L.R. A.1915C  544. 

R.  749;  L.R.A,1915C  645.  And  see  Foreign  Corporations,  vol. 

And    see    Foreign    Corporations,  12,  p.  12. 

vol.  12,  pp.  94, 121.  6.  Pierce  v.  Southern  Pac.  Co.,  120 

2.  Note :  IaR.A.1915C  545,  Cal.  156,  47  Pac.  874,  52  Pac.  302,  40 
8.  North  Missouri  R.  Co.  v.  Akers,  L.R.A.  350;  Volivar  v.  Richmond  Ce- 

4  Kan.  463,  96  Am.  Dec.  183.  dar  Works,  152  N.  C.  656,  68  S.  E.  200, 

Note:  L.R.A.1915C  545.  21  Ann.  Cas.  623;  Turcott  v.  Yazoo, 

4.  Williams  v.  Metropolitan  St.  R.   etc.,  R.  Co.,  101  Tenn.  102,  45  S.  W. 

Co.,  68  Kan.  17,  74  Pac.  600,  104  A.    1067,  70  A.  S.  R.  661,  40  L.R.A.  768. 

S.  R.  377,  1  Ann.  Cas.  6  and  note;        Notes:    52  Am.    Dec.   257;    L.R.A^ 
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ence  and  domicil  in  the  state  for  the  purpose  of  suing  and  being 
sued  it  may  rely  on  the  statute  of  limitations  to  the  same  extent 
as  though  chartered  by  the  state.' 

322.  Sovereign  or  the  United  States; — ^Although  statutes  of  limita- 
tion cannot  be  pleaded  against  the  sovereign  except  by  consent,  still 
the  weight  of  authority  is  that  they  may  be  pleaded  for  the  benefit 
of  the  sovereign.^  It  has  been  held  that  while  the  king  of  Eng- 
land is  not  bound  by  any  act  of  Parliament  unless  he  be  named 
therein  by  special  and  particular  words,  he  may  take  the  benefit  of 
any  particular  act  though  not  named,  and  the  rule  thus  settled  as 
to  the  British  crown  is  equally  applicable  to  the  United  States  gov- 
ernment.* The  United  States  *•  and  its  officers  are  likewise  entitled 
to  avail  themselves  of  the  statutes  of  limitations.^^  Thus  it  has 
been  held  that  a  claim  on  behalf  of  a  United  States  marshal  for 
the  allowance,  by  the  government,  of  expenses  incurred  by  him  in 
the  service  for  it  of  a  distress  warrant,  which  accrued  more  than 
forty-seven  years  before  it  was  presented  to  the  Treasury  Department, 
is  a  stale  claim  which  the  accounting  officers  have  no  right  to  receive, 
examine  or  settle."  The  statutes  regulating  the  presentation  of  claims 
against  the  United  States  to  the  court  of  claims  have  fixed  the  period 
of  six  years  as  the  time  within  which  such  claims  must  be  presented 
for  settlement  after  they  have  accrued.^' 

323.  States. — ^Where,  by  statute,  a  state  may  be  sued,  it  has  been 
held  that  the  state  may  not  plead  a  general  statute  of  limitations, 
in  the  absence  of  a  special  statutory  provision  making  general  stat- 
utes applicable  to  actions  against  a  state.  In  a  number  of  juris- 
dictions, however,  there  are  statutes  meiking  general  limitation  laws 
applicable  to  actions  against  the  state,  or  providing  especially  for 
limitations  of  such  actions,  and  under  such  an  act  the  state  may 
plead  the  statute  of  limitations  to  a  claim  or  action  against  it.^^ 
A  state  has  been  permitted  to  set  up  the  defense  of  the  statute  of 

1915C  547;  1  Ann.  Cas.  10;  21  Ann.  10.  Stanley  v.  Schwalby,  147  U.  S. 

Cas.  624;  Ann.  Cas.  1915D  913.  508,  13  S.  Ct.  418,  37  U.  S.  (L.  ed.) 

And  see  Foebign  Corporations,  vol.  259. 

12,  p.  121.  Note:  10  Ann.  Cas.  595. 

7.  Colonial,  etc.,  Mortg.  Co.  v.  11.  Stanley  v.  Schwalby,  162  U.  S. 
Northwest  Thresher  Co.,  14  N.  D.  255,  16  S.  Ct.  754,  40  U.  8.  (L.  ed.) 
147,  103  N,  W.  915,  116  A.  S.  R.  642,  960. 

8  Ann.  Cas.  1160,  70  L.E.A.  814.  12.  Waddell  v.  United  States,  25  Ct 

Notes :  104  A.  S.  R.  749 ;  21  Ann.  CI.  323,  7  L.R. A.  861. 
Cas.  624.  13.  United  States  v.  lippitt,  100  U. 

8.  Note:  101  A.  S.  R.  149.  S.  6C3,  25  U.  S.  (L.  ed.)  747;  Waddell 

9.  Dollar  Sav.  Bank  v.  United  v.  United  States,  25  Ct*  CI.  323,  7 
States,  19  Wall.  227,  22  U.  S.  (L.  ed.)  L.R.A.  861.  And  see  Unptbd  States 
80;   Stanley  v.  Schwalby,  147  U.  S.  Courts. 

508,  13  S.  Ct.  418,  37  U.  S.  (L.  ed.)       14.  Note:  10  Ann.  Cas.  695.    And 
259.  see  generally,  Statbb. 

Note:  101  A.  S.  R.  149. 
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limitations  against  a  claim  based  on  a  certificate  of  asylum  managers 
acting  for  the  state/*  and  it  has  been  held  that  the  claim  of  a 
private  person  against  a  state  is  the  subject  of  the  same  statute 
of  limitations  which  would  apply  if  the  claim  were  against  a  private 
person,  and  that  the  statute  applicable  to  an  action  of  debt  or  assump- 
sit may  be  set  up  to  defeat  a  mandamus  proceeding  against  a  state 
officer,  where  the  proceeding  is  in  effect  an  action  of  debt  or  assump- 
sit against  the  state.^* 

324.  Municipal  Corporations;  In  General. — ^The  statute  of  lin!iita- 
tions  is  usually  considered  as  running  in  behalf  of  municipal  corpo- 
rations,*' such  83  cities,  towns,  school  districts,*®  and  counties,  in 
the  same  manner  as  in  behalf  of  individuals.**  Such  municipal 
corporations  usually  have  the  customary  attributes  of  private  corpo- 
rations in  regard  to  the  power  to  sue  and  be  sued  in  a  corporate  name 
and  to  have  a  common  seal.*®  Where  the  suit  is  to  enforce  a  trust  it 
seems  that  the  same  rules  apply  83  in  ordinary  cases  between  private 
individuals,  and  where  the  statute  of  limitations  would  not  usually 
be  a  bar,  it  cannot  avail  as  a  defense  in  behalf  of  a  municipal  corpo- 
ration. Thus  it  has  been  held  that  a  ten  years'  statute  of  limitations 
is  no  bar  to  a  suit  by  judgment  creditors  of  a  city  school  board, 
whose  claims  are  payable  out  of  the  school  taxes,  to  require  the  city 
to  account  for  the  amount  of  such  taxes  collected  and  held  in  trust 
by  it  for  the  payment  of  the  expenses  of  the  public  schools,  where 
the  bill  was  filed  within  ten  years  after  the  judgments  were  rendered.* 
Although  it  has  been  held  that  a  proceeding  to  test  the  validity  of 
the  organization  of  a  municipality  is  an  action  for  the  enforcement 
of  a  public  right  and  therefore  not  subject  to  the  bar  of  limitations,* 
the  better  opinion  appears  to  be  that  the  right  to  question  the  corpo- 
rate existence  and  boundaries  of  a  town  may  be  barred  by  the  stat- 
ute after  a  designated  period  from  the  date  of  the  order  organizing 
it,  or  changing  its  boundaries.* 

325.  Actions  on  Municipal  Warrants. — ^While  the  generally 
accepted  view  appears  to  be  that  the  statute  of  limitations  will  run 

15.  Peck  v.  State,  137  N.  Y.  372,  S3  19.  Note:  8  A.  8.  R.  206.  And  see 
N.  E.  317,  33  A.  S.  R.  738.  generally,  Municipal  Corporations. 

16.  McRae  v.  Auditor  General,  146  20.  Johnson  v.  Black,  103  Va.  477, 
Mich.  594,  109  N.  W.  1122,  10  Ann.  49  S.  E.  633,  106  A.  S.  R.  890,  68 
Cas.  594  and  note.  L.R.A.  264. 

17.  Johnson  v.  Black,  103  Va.  477,  1.  New  Orleans  v.  Fisher,  180  U.  S. 
49  8.  E.  633,  106  A.  8.  R.  890,  68  185,  21  8.  Gt  347,  45  U.  S.  (L.  ed.) 
L.R.A.  264.  485. 

18.  8tate  v.  8chool  Dist.  No.  9,  30  2.  Note:  Ann.  Cas.  1914C  488. 
Neb.  520,  46  N.  W.  613,  27  A.  8.  R.  3.  Bardon  v.  Land,  etc.,  Imp.  Co., 
420.  157  U.  8.  327,  16  S.  Ct  650.  38  U.  8. 

Note:  8  A«  8.  B.  206.  (L.  ed.)  719. 
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against  warrants  issued  for  ordinary  municipal  purposes^*  yet  it  has 
been  held  that  the  statute  of  limitations  does  not  run  in  favor  of 
a  municipal  or  quasi  municipal  corporation,  upon  its  outstanding 
obligations  evidenced  by  warrants,  until  the  corporation  -has  pro- 
vided a  fund  out  of  which  payment  of  the  same  may  be  made.* 
The  reason  in  support  of  this  position  has  been  stated  to  be  that 
the  statute  should  not  run  in  favor  of  the  defendants  as  long  as 
they  failed  to  do  the  affirmative  act  of  levying  a  tax  creating  a  fund 
for  the  payment  of  indebtedness  and  the  taking  up  of  warrants,  and 
the  courts  should  not  permit  them  to  interpose  llieir  failure  to  act 
as  by  law  required,  as  a  defense  to  the  payment  of  a  just  obligation.* 
Under  this  view  it  has  been  decided  that  the  statute  of  limitations 
will  run  on  a  county  warrant  only  when  the  money  for  its  payment 
is  collected,  or  time  sufficient  for  the  collection  of  the  money  has 
elapsed.'  It  has  even  been  asserted  that  the  statute  of  limitations 
does  not  apply  to  actions  on  warrants  against  counties,^  On  the 
other  hand,  it  has  been  pointed  out  that  the  statute  should  be  con- 
sidered a  complete  defense  to  an  action  on  a  school  district  warrant 
brought  more  than  the  statutory  period  after  it  was  due,  because 
if  this  were  not  so,  warrants  might  be  fraudulently  issued  by  the 
authorities  of  a  municipal  corporation,  and  held  for  a  considerable 
number  of  years,  and  then  presented  for  payment,  when  the  evidence 
of  their  fraudulent  character  had  become  obscure  or  inaccessible. 
Hence  the  opinion  has  been  expressed  that  the  ends  of  justice  are 
better  subserved  by  placing  individuals  and  municipal  corporations 
on  the  same  plane  and  governed  by  the  same  law  of  limitations.* 

Persona  in  Fiduciary  Relationship 

326.  Trustees. — Since  the  subject  of  the  operation  of  statutes  of 
limitation  in-  reference  to  trusts  has  elsewhere  been  considered  at 
length,^^  it  is  unnecessary  to  add  more  at  this  point  than  to  say 
that  generally  speaking  a  trustee  under  an  express  trust  cannot 
take  advantage  of  the  statute  of  limitations  as  against  the  benefi- 
ciaries, because  in  law  his  possession  is  the  possession  of  the  cestui 
que  trust.  But  this  reasoning  does  not  apply  to  implied  trusts  and 
therefore  a  trustee  under  an  implied  trust  may  normally  plead  the 
statute  of  limitations.*^     Also,  it  may  be  here  stated  that  the  de- 

4.  Note:  8  A.  S.  R.  206.  582,  31  U.  8.  (L.  ed.)  614. 

5.  Barnes  v.  Turner,  14  Okla.  284,  8.  Chapman  v.  Douglass  County,  107 
78  Pac.  108,  2  Ann.  Cas.  391  and  note,  U.  S.  348,  2  S.  Ct  62, 27  U.  S.  (L.  ed.) 
10  L.R.A.(N.S.)  478.  378. 

6.  Barnes  v.  Turner,  14  Okla.  284,  Note:  2  Ann.  Cas.  395. 

78  Pac.  108,  2  Ann.  Cas.  391,  10  9.  Arapahoe  v.  Albee,  24  Neb.  242, 
L.R.A.fN.S.)  478.  38  N.  W.  737,  8  A.  S.  R.  202. 

7.  King   Iron    Bridge,  etc.,    Co.    v.       10.  See  supra,  par.  162,  163. 

Otoe  County,  124  U.  S.  459,  8  S.  Ct.       11.  Pierce  v.  Perry,  189  Mass.  332, 
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fense  of  the  statute  of  limitations  cannot  be  invoked  by  a  partici- 
pant in  a  breach  of  trust  any  more  than  by  the  trustee  himself.^' 
As  regards  strangers,  however,  the  statute  of  limitations  runs  in 
favor  of  trustees  for  the  protection  of  the  trust  estates.** 

327.  Executors  and  Administrators. — The  general  rule  is  that  the 
right  to  plead  the  statute  of  limitations  is  a  personal  privilege  and 
that  persons  standing  in  the  place  of  the  party  having  the  personal 
privilege,  such  as  executors,  administrators  or  trustees,  may  set  up 
such  defense,**  and  it  is  well  settled,  both  in  England  and  this 
country,  that  an  executor  may  or  may  not  at  his  pleasure  plead 
the  statute  of  limitations  in  reference  to  claims  against  the  estate.** 
Thus  the  statute  of  limitations  runs  in  favor  of  the  executors  or 
administrators  of  deceased  officers  of  a  corporation  in  the  same  way 
as  it  would  in  favor  of  such  officers  themselves,  *as  against  claims 
to  hold  such  officers  liable  to  creditors  of  the  corporation  for  mis- 
feasance or  malfeasance  in  office.^*  It  has  sometimes  been  provided 
by  statute  that  an  order  to  revive  an  action  against  the  representa- 
tives of  a  defendant  shall  not  be  made  without  the  consent  of 
such  representatives  unless  in  one  year  from  the  time  it  could  have 
been  first  made.*^  But  where  a  person  during  his  lifetime,  as  execu- 
tor, stands  in  the  relation  of  trustee  to  a  fund,  and  therefore  cannot 
plead  the  statute  of  limitations  in  respect  thereto,  his  representatives, 
after  his  death,  stand  in  no  better  position,  and  cannot  plead  the 
statute.*^  An  executor  or  administrator  cannot  set  up  the  statute  of 
limitations  as  against  the  rights  of  the  next  of  kin  or  persons  entitled 
to  the  distribution  of  assets  of  the  estate,**  unless  they  repudiate  the 
trust,  or  set  up  claims  in  their  own  rights.*®    Accordingly  an  execu- 

76  N.  B.  734, 109  A.  S.  R.  637;  Shelby  by  Harrigan  v.  Gilchrist,  121  Wis.  127, 

V.  Shelby,  Cooke  (Tenn.)  179,  5  Am.  99  N.  W.  909. 

Dee.  686;  Newman  v.  Newman,  60  W.       17.  Arkansas  City  First  Nat.  Bank 

Va.  371,  65  S.  E.  377,  7  L.B.A.(N.S.)  v.  Hazie,  27  R.  I.  190,  61  AtL  171,  8 

370.  Ann.  Caa.  1123. 

12.  Duckett  V.  National  Mechanics'  18.  Fox  v.  Tay,  89  Cal.  339,  24  Pac. 
Bank,  86  Md.  400,  38  AtL  983,  63  A.  855,  26  Pac.  897,  23  A.  S.  R.  474.  As 
S.  R.  513,  39  L.R.A.  84.  to  the  general  effect  of  statutes  of  lim- 

13.  Eongston  t.  Lehigh  Valley  Coal  itation  on  trusts,  see  supra,  par.  162. 
Co.,  241  Pa.  St.  469,  88  AtL  763,  49       19.  BlackweU  v.  Blackwell,  33  Ala. 
L.R.A.(N.S.)  557*  57,  70  Am.  Dec.  666;  Huff  v.  McDon- 

14.  Hopkins  v.  Clyde,  71  Ohio  St.  aid,  22  Ga.  131,  68  Am.  Dec.  487; 
141,  72  N.  E.  846,  104  A.  S.  R.  737,  1  Rubey  v.  Barnett,  12  Mo.  3,  49  Am. 
Ann.  Cas.  1000.  Dec.    112;  Decouche    v.    Savetier,    3 

16.  Leigh  v.  Smith,  38  N.  C.  442,  42  Johns.  Ch.  (N.  Y.)  190,  8  Am.  Dec. 
Am.  Dec.  182.  See  Executors  and  478  and  note;  Presley  v.  Davis,  7  Rich. 
Administrators,  vol.  11,  p.  216.  Eq.  (S.  C.)  105,  62  Am.  Dec.  396. 

16.  Boyd  V.  Eau  Claire  Mutual  F.  20.  BlackweU  v.  Blackwell,  33  Ala. 
Ass'n,  116  Wis.  156,  90  S.  W.  1086,  57,  70  Am.  Dec.  556;  Fox  v.  Tav,  81) 
94  N.  W.  171,  96  A.  S.  R.  948,  61  Cal.  339,  24  Pac.  855,  26  Pac.  89*7,  23 
L.R.A.  918,  overruled  on  another  point  A.  S.  R.  474.    As  to  the  general  effect 
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tor  of  a  will  who  agrees  with  a  legatee  to  whom  a  sum  of  money 
has  been  bequeathed  by  the  will  to  hold  the  same  and  pay  it  to 
the  legatee  in  monthly  instalments  becomes  the  trustee  of  an  express 
trust,  and  the  statute  of  limitations  will  not  run  in  his  favor  agaiast 
the  legatee.  ^ 

328.  Directors  of  Corporations  Generally. — ^Although  it  has  been 
held  that  managers  of  a  savings  bank  are  trustees  for  dq>oi3itors, 
80  that  the  statute  of  limitations  does  not  run  against  a  claim  of 
injury  by  ne^ect  on  their  part,*  and  that  the  statute  of  limitations 
does  not  apply  to  a  case  in  which  the  directors  have  misapplied  fimds 
in  relation  to  which  they  stood  in  the  position  of  trustees/  the  gen- 
erally accepted  view  is  that  directors  of  a  corporation  are  trustees 
under  implied  trusts/  and  not  trustees  under  a  technical  or  con- 
tinuing trust  such  as  would  exempt  them  from  the  operation  of 
the  statute  of  limitations.*  Hence  the  statute  of  limitations  runs 
in  favor  of  the  directors  and  officers  of  a  corporation/  and  a  former 
director  may  rely  on  the  statute  as  a  defense  when  he  ceased  to 
occupy  his  office  as  such  more  than  the  statutory  period  before  suit 
is  brought  against  him  seeking  to  fix  liability  on  him.'  And  the 
relation  of  officers  and  directors  of  the  corporation  to  it  and  its  stock- 
holders is  not  such  as  to  prevent  their  taking  the  benefit  of  the  statute 
of  limitations  in  an  action  to  hold  them  liable  for  misfeasance  or 
malfeasance  in  office/  even  when  the  suit  is  one  in  equity  brought 
by  a  stockholder.*  Stockholders  have  successfully  raised  the  defense 
of  the  statute  of  limitations  as  a  protection  against  the  recovery  of 

of  a  repudiation  of  a  trust  on  the  run-  6.  Boyd  v.  Eau  Claire  Mutual  Fire 

ning    of    statutes    of    limitation,    see  Ass'n,  116  Wis.  155,  90  N.  W.  1086, 

supra,  par.  162.  94  N.  W.  171,  96  A.  S.  R.  948,  61 

1.  Glennon  v.  Harris,  149  Ala.  236,  L.R.A.  918,  overruled  on  anoHier  point 
42  So.  1003,  13  Ann.  Cas.  1163,  9  by  Harrigan  v.  Gilchrist,  121  Wis. 
L.R.A.(N.S.)  214  and  note.  127,  99  N.  W.  909. 

2.  Williams  v.  McKay,  40  N.  J.  Eq.  7.  Emerson  v.  Gaither,  103  Md.  564, 
189,  53  Am.  Rep.  775.  64  Atl.  26,  7  Ann.  Cas.  1114,  8  L.R.A. 

3.  In  re  Exchange  Banking  Co.,  21  (N.S.)  738;  Spering's  App«Ed,  71  Pa. 
Ch.  D.  519,  52  L.  J.  Ch.  217,  48  L.  T.  St.  11,  10  Am.  Rep.  684. 

N.  S.  86,  31  W.  R.  174,  16  Eng.  Rul.  8.  Emerson  v.  Gaither,  103  Md.  564, 

Cas.  262.  64  Atl.  26,  7  Ann.  Cas.  1114,  8  L.R.A. 

4.  Emerson  v.  Gaither,  103  Md.  564,  (N.S.)  738;  Landis  v.  Saxton,  105  Mo. 
64  Atl.  26,  7  Ann.  Cas.  1114,  8  L.R.A.  486,  16  S.  W.  912,  24  A.  S.  Rw  403; 
(N.S.)  738.  See  CoRPORATiONa,  voL  Boyd  v.  Eau  Claire  Mutual  Fire  Ass'n, 
7,  p.  456.  116  Wis.  155,  90  N.  W.  1086,  94  N. 

5.  Lexington,  etc.,  R.  Co.  v.  Bridges,  W.  171,  96  A.  S.  R.  948,  61  L.R.A. 
7B.  Mon.  (Ky.)  556, 46  Am.  Dec.  528;  918,  overruled  on  another  point  by 
Baxter  v.  Moses,  77  Me.  465,  1  Atl.  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
350,  52  Am.  Rep.  783 ;  Landis  v.  Sax-  N.  W.  909. 

ton,  105  Mo.  486,  16  S.  W.  912,  24  A.       Note:  Ann.  Cas.  1912B  654. 
S.   R.  403;   Wallace  v.  Lincoln  Sav.       9.  Wallace  v.  linooln  Sav.  Bank,  89 
Bank,  89  Tenn.  630,  15  S.  W.  448,  24   Tenn.  630,  15  S.  W.  448,  24  A.  S.  R. 
A.  S.  R.  625.  625. 
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dividends  paid  them  which  should  have  been  used  to  pay  the  corpo- 
rate debts.  The  doctrine  that  the  dividends  were  a  part  of  a  trust 
fund,  and  should  be  regarded  as  havii^g  been  received  by  them  as 
such,  and  held  by  them  as  trustees,  has  been  deemed  inapplicable, 
since  trusts  within  the  exception  to  the  statute  of  limitations  are 
those  express  and  continuing  trusts  wh}ch  are  within  the  exclusive 
jurisdiction  of  courts  of  equity  and  are  not  cognizable  at  law.^^  In 
this  connection  it  may  be  added  that  the  fact  that  the  liability  of 
stockholders  of  a  corporation  for  corporate  debts  has  become  barred 
by  the  statute  of  limitations  does  not  prevent  the  enforcement  of  their 
liability  as  directors,  although  they  are  sued  in  both  capacities  in 
the  same  action.*^ 

329.  Effect  of  Statutes  as  to  Directors. — ^The  statutes  of  limitations 
applicable  to  proceedings  against  directors  necessarily  vary  in  the 
different  jurisdictions.  For  example  a  statute  regulating  the  lia- 
bility of  trustees  may  contain  provisions  for  tlie  limitation  of  actions 
against  them  and  such  law  with  its  accompanying  limitations  may 
be  applicable  to  corporate  directors.**  A  statute  providing  that  if 
the  officers  of  any  corporation  shall  neglect  or  refuse  to  file  the 
certificate  required  by  law  they  shall  jointly  and  severally  be  liable 
for  all  debts  of  such  corporation  contifacted  during  the  period  of  such 
neglect  or  refusal  has  been  held  to  create  a  statutory,  and  not  a 
penal,  liability,  which  may  become  barred  under  a  limitation  law 
applicable  to  all  actions  founded  on  any  contract  or  liability,  expre&s 
or  implied,  not  in  writing.**  Elsewhere  it  has  been  held  that  if 
by  the  statutes  of  a  state,  the  trustees  or  directors  of  a  corporation 
become  liable  to  its  creditors  for  the  amount  of  its  debts  on  the 
failure  to  make  an  annual  report  required  by  such  statute,  an  action 
to  enforce  such  statute  must,  within  the  meaning  of  the  statute  of 
limitations,  be  deemed  an  action  for  a  penalty,  and  must,  therefore, 
be  commenced  within  the  time  specified  in  such  statute  for  com- 
mencing actions  to  recover  penalties.**  It  seems  that  suits  against 
the  directors  of  a  corporation  for  injury  suffered  by  it,  through  their 
negligence  and  mismanagement,  fall  within  that  clause  of  a  statute 
of  limitations  providing  the  time  within  which  actions  may  be  brought 
on  contracts,  because  the  relation  of  a  director  to  a  corporation  implies 

10.  Lexington  Life,  etc.,  Ins.  Co.  v.  [1894]  1  Ch.  616,  63  L.  J.  Ch.  291,  70 
Page,  17  B.  Mon.  (Ky.)  412,  66  Am.  L.  T.  N.  S.  286,  42  W.  R.  404,  7  Eng. 
Dec.  165.  Rul.  Cas.  613  and  note. 

11.  Boyd  V.  Eau  Claire  Mutual  Fire  13.  Nebraska  Nat.  Bank  v.  Walsh, 
Ass'n,  116  Wis.  155,  90  N.  W.  1086,  68  Ark.  433,  59  S.  W.  952,  82  A.  S.  B. 
94  N.  W.  171,  96  A.  S.  R.  948,  61  301. 

L.R.A.  918,  overruled  on  another  point  14.  State  Sav.  Bank  v.  Johnson,  18 

bv  Harriiran  v.  GUcbrist,  121  Wis.  127,  Mont.  440,  45  Pac.  662,  56  A.  S.  R. 

99  N.  W.  909.  591,  33  L.R.A.  552. 

12.  In    re    Lands    Allotment    Co.,  Note:  96  A.  S.  R.  989. 
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a  contract  that  he  will  use  ordinary  diligence  in  the  discharge  of 
the  duties  of  his  office,  and  an  action  for  omission  of  such  duty  is 
an  action  for  a  breach  of  this  implied  contract.**  The  statutory 
liability  of  stockholders  for  corporate  debts  is  regarded,  not  as  of 
statutory  origin,  but  as  a  statutory  preservation  of  the  common  law 
liability  which  the  member§  would  incur  as  partners,  and  therefore 
an  action  to  enforce  such  liability  is  regarded  as  an  action  on  a 
contract  and  not  as  an  action  on  a  statute,  within  the  meaning  of  a 
statute  of  limitations.** 

330.  Partners. — ^As  long  as  a  partnership  exists,  the  defenses  of 
laches  and  limitations  are  not  effective  as  between  the  partners." 
In  an  action  in  equity  to  ascertain  and  recover  a  deceased  partner^s 
interest  in  the  ultimate  distribution  of  partnership  assets  the  assets, 
as  between  the  defendant  and  the  successor  of  his  deceased  partner, 
must  be  regarded  as  personal  property  held  by  the  defendant  in 
trust  for  the  purpose  of  distribution  according  to  the  equitable  rules 
governing  such  property.*®  The  time  after  which  it  is  too  late  to 
prosecute  with  success  a  suit  against  a  partner  for  an  accounting 
or  to  compel  him  to  discharge  a  liability  existing  in  favor  of  his 
late  partner  and  growing  out  of  their  partnership  relations  is  diffi- 
cult to  determine  in  the  light  of  the  conflicting  decisions.  Like 
other  equitable  proceedings,  a  suit  for  such  purpose  is  subject  to 
the  rule  that  to  obtain  relief  in  chancery  the  suitor  must  exercise 
reasonable  diligence  and  redress  may  be  denied  solely  on  tlie  ground 
of  his  laches,  though  no  statute  of  limitation  applies.**  Failure  to 
prosecute  an  action  for  a  partnership  accounting  until  ten  years  after 
the  death  of  a  partner  has  been  held  not  to  be  undue  delay  where  the 
defendant  has  not  been  prejudiced  thereby,  he  having  enjoyed  the 
possession  of  the  property  and  its  proceeds  during  the  interval.*®  It 
seems  that  the  foregoing  genial  rules  do  not  apply  where  a  partner- 
ship is  formed  for  a  single  transaction  and  that  in  such  cases  the 
statute  of  limitations  may  begin  to  run  between  the  partners  from 
the  time  when,  the  work  being  completed,  one  copartner  received 
the  whole  sum  due  to  both.*  In  behalf  of  partners  acting  together 
as  against  strangers,  the  statute  of  limitations  runs  as  in  ordinary 
cases  in  behalf  of  individuals.  For  example  if  a  partnership  note 
is  executed  in  one  state  by  a  partner  resident  therein,  while  another 
partner  is  a  resident  of  another  state,  a  right  of  action,  in  default 

15.  Wallace  v.  Lincoln   Sav.  Bank,  Atl.  180,  Ann.  Cas.  1913A  789. 
89  Tenn.  630,  15  S.  W.  448,  24  A.  S.       18.  See  Partnership. 

R.  625.  19.  Note :  40  A.  S.  R.  574. 

16.  Coming  v.  IVIcCulloiigh,  1  N.  Y.       20.  McPherson  v.   Swift,  22  S.  D. 
47,  49  Am.  Dec.  287,  overruling  Free-  165,  116  N.  W.  76,  133  A.  S.  R.  907. 
land  V.  McCullouph,  1  Denio  (N.  Y.)        1.  Hamilton  v.  Hamilton,  18  Pa.  St 
414,  43  Am.  Dec.  685.  20,  55  Am.  Dec.  585. 

IV.  Wiley  v.  Wiley,  115  Md.  646,  81 
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of  payment,  as  against  the  latter,  accrues  in  the  state  of  his  residence, 
and  if  the  right  of  action  becomes  barred  in  such  state  by  the  statute 
of  limitations,  such  bar  is  effective  and  conclusive  against  the  holder 
of  the  note  in  a  third  state.' 


B*^- 


•  ••  -   ■  . 

Relationship  Based  on  Privity  of  Estate 

331.  General  Principles. — Although  it  is  generally  true  that  the 
statute  of  limitations  is  a  plea  personal  to  the  debtor,  which  he  may 
use  or  waive,  as  he  pleases,  and  which  one  who  is  a  stranger  to  him, 
standing  in  no  relation  of  privity  in  estate  with  him,  cannot  use, 
yet  where  there  is  a  privity  between  the  party  who  could,  if  sued, 
plead  the' statute  and  the  party  offering  to  plead  it,  the  latter  may 
plead  it  to  save  his  property.*  Such  is  the  case  with  heirs;*  ven- 
dees,* unless  the  grant  is  fraudulent;*  and  mortgagees.'  Broadly 
speaking  any  person  who  claims  title  to,  or  interest  in,  any  real 
estate  may  invoke  the  aid  of  the  statute  of  limitations  as  against 
a  claimant  whose  claim  is  prior  in  time  to  the  person  invoking  the 
aid  of  the  statute,  when  the  prior  claim  has  been  barred  by  the 
statute  of  limitations.^ 

332.  Junior  Lien  Solders. — The  bar  of  the  statute  of  limitations 
may  be  invoked  by  a  junior  lien  claimant  in  all  cases  when  the  bar 
could  be  invoked  by  the  debtor,  unless  he  has,  by  agreement  or 
otherwise,  estopped  himself.  Such  claimant  may  also  invoke  the 
bar  in  case  the  senicy  claimant  has  had  either  aotual  or  constructive 
notice  of  the  subsequent  lien,  although  the  right  of  action  may 
still  be  alive  as  against  the  debtor,  provided  the  full  period  of  time 

2.  Lewis  V.  Hyams,  26  Nev.  68,  63  109, 107  Pac.  799, 136  A.  S.  R.  100,  20 
Pac.  126,  64  Pac.  817,  99  A.  S.  R.  677.  Ann.   Cas.  42,  29  L.R.A.(N.S.)    930; 

3.  Hopkins  v.  Clyde,  71  Ohio  St  Colonial,  etc.,  Mortg.  Co.  v.  Northwest 
141,  72  N.  E.  846,  104  A.  S.  R.  737  Thresher  Co.,  14  N.  D.  147,  103  N.  W. 
and  note,  1  Ann.  Cas.  1000;  Tinsley  915,  116  A.  S.  R.  642,  8  Ann.  Cas. 
V.  Lombard,  46  Ore.  9,  78  Pac.  895, 114  1160,  70  L.R.A.  814;  Paine  v.  Dodds, 
A.  S.  R.  814;  Walker  v.  Burgess,  44  14  N.  D.  189, 103  N.  W.  931,  110  A.  S. 
W.  Va,  399,  30  S.  E.  99,  67  A.  S.  R.  R.  674;  Hopkins  v.  Clyde,  71  Ohio  St. 
775.  141,  72  N.  E.  846,  104  A.  S.  R.  737,  1 

4.  Riser  v.  Snoddy,  7  Ind.  442,  65  Ann.  Cas.  1000  and  note;  George  v. 
Am.  Dec.  740  and  note;  Colonial,  etc.,  Butler,  26  Wash.  456,  67  Pac.  263,  90 
Mortg.   Co.   V.  Flemington,  14  N.  D.  A.  S.  R.  766,  57  L.R.A.  396. 

181,  103  N.  W.  929,  116  A.  S.  R.  670  Note:  1  Ann.  Cas.  1003. 

and  note;  Hoplcins  v.  Clyde,  71  Ohio  6.  Baldwin  v.  Williams,  74  Ark.  316, 

St.  141,  72  N.  E.  810, 104*  A.  S.  R.  737  86  S.  W.  423,  109  A.  S.  R.  81,  4  Ann. 

and  note,  1  Ann.  Cas.  1000.  Cas,  1097. 

Note:  104  A.  S.  R.  768.  7.  Walker  v.  Burgess,  44  W.   Va. 

5.  Evans  v.  Faircloth-Byrd  Mercan-  399,  30  S.  E.  99,  67  A.  S.  R..775. 

tile  Co.,  165  Ala.  176,  51  So.  785,  21       8.  Boucofski  v.  Jacobsen,  36  Utah 
Ann.' Cas.  1164 ;  Mahaify  V.  Farris,  144   165,   104  Pac.   117,  26  L.R.A.  (N.S.) 
la.   220,   122   N.   W.   931,   24   L.R.A.    898. 
(N.S.)  840;  Cooper  v.  Rhea,  82  Kan. 
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required  by  the  statute  has  elapsed  since  the  iuterest  of  the  subse- 
quent lien  holder  was  acquired,  and  the  senior  claimant  has  had 
either  actual  or  constructive  notice  of  such  interest  for  that  period 
of  time.*  On  these  principles  the  holder  of  a  junior  mortgage  may' 
plead  the  statutory  bar  against  the  enforcement  of  a  senior  mortgage,*® 
even  though  the  mortgagor  declines  to  plead  the  statute>^  But 
when  a  first  mortgagee  sues  to  foreclose  his  mortgage  and  makes  a 
holder  of  a  second  mortgage  a  party  to  the  action,  and  the  latter 
does  not  contest  the  former's  claim  nor  his  right  of  priority,  but 
files  a  cross-complaint  for  the  foreclosure  of  his  mortgage  as  a  subse- 
quent lien,  there  is  no  privity  betvi'een  the  parties  which  enables 
the  first  mortgagee  to  plead  the  statute  of  limitations  against  the 
second  mortgagee.**  In  this  connection  it  may  be  noted  that  one 
who  has  acquired  the  rights  of  a  vendor  to  his  lien  for  the  purehai=e 
money  is  protected  by  the  statute  of  limitations  in  the  same  manner 
as  the  vendor  would  have  been.*' 

333.  Assignees  and  Receivers. — Neither  a  court  of  equity  nor  a 
receiver  appointed  by  it  is  exempt  from  the  operation  of  the  statute 
of  limitations.**  Statutes  may  fix  the  time  for  the  commencement 
of  actions  by  an  assignee  in  bfiuikruptcy,  and  such  laws  may  apply  to 
all  judicial  contests  between  the  assignee  aijd  any  person  whose 
interest  is  adverse  to  his.  Where  such  a  law  exists,  however,  an 
exception  in  the  case  of  fraud  may  be  implied  on  the  ground  that 
under  general  principles,  where  an  action  is  intended  to  obtain 
redress  against  a  fraud  concealed  by  the  partj^  or  which  from  its 
nature  remains  secret,  the  bar  does  not  commence  to  run  until  the 
fraud  is  discovered.**'  The  statute  of  limitations  does  not  run  in 
favor  of  an  assignee  for  the  benefit  of  creditors  until  relieved,  removed, 
or  discharged  by  order  of  the  proper  courts,  as  against  a  creditor  of 
the  assignor  who  has  shown  himself  entitled  to  the  benefits  of  the 
asbigunient.**  ' 

Persona  in  Contractual  Relaiionship 

334.  Husband  and  Wife. — The  statute  of  limitations  does  not  ordi- 
narily apply  as  between  a  husband  and  wife,*'  and  there  is  no  statute 

9.  Boucofski  v.  Jacobsen,  36  Utah   9  S.  E.  209,  25  A.  S.  R.  825. 
165,  104  Pac.  117,  26   L.R.A.(N.S.)       Note:  71  A.  S.  R.  355. 

898.  15.  Bailey  v.  Glover,  21  Wall.  342, 

10.  Hopkins  v.  Clyde,  71  Ohio  St.  22  U.  S.  (L.  ed.)  636. 

141,  72  N.  E.  846, 104  A.  S.  R.  737,  1  16.  Mcllhennv  Co.  v.  Todd,  .71  Tex. 

Ann.  Cas.  1000.  400,  9  S.  W.  445,  10  A.  S.  R.  753. 

11.  Note:  104  A.  S.  R.  763.  17.  Parrett  v.  Palmer,  8  Ind.  App. 

12.  Tinsley  v.  Lombard,  46  Ore.  9,  356,  35  N.  E.  713,  52  A.  S.  R.  479; 
78  Pac.  895,  114  A.  S.  R.  SM.  Cliarniley  v.  Charmley,  125  Wis.  297, 

13.  Note:  104  A.  S.  R.  766.  103  N.  W.  1106,  110  A.  S.  R.  827. 

14.  Laidley  v.  Smith,  32  W.  Va.  387,  Note:  104  A.  S.  R.  749. 
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of  limitations  available  to  a  husband  as  a  bar  to  his  wife's  equitable 
claim  against  him.**  But  this  rule  does  not  extend  to  a  cause  of 
action  not  arising  out  of  transactions  between  them  and  against 
which  such  statute  commenced  to  run  before  the  husband  and  wife 
became  adversaries  in  respect  thereto.**  Where  a  wife  places  a  fund 
in  the  hands  of  her  husband  under  an  agreement  that  he  is  to  use 
and  improve  it  for  her  benefit,  with  no  time  fixed  for  an  accounting 
and  settlement  between  them,  the  statute  of  limitations  does  not  begin 
to  run  against  her,  and  in  his  favor,  until  after  a  demand  for  a 
settlement,  and  a  refusal  by  him  to  pay.  Transactions  bet\veen  hus- 
band and  wife  in  this  regard  are  looked  u]>on  differently  than  if 
they  were  strangers.  The  courts  lean  to  tlie  view  that  in  such  cases 
the  husband's  possession  of  the  wife's  funds  "is  similar  to  that  of 
any  other  depositary  holding  money  subject  to  the  owner's  orders.*^ 
In  spite  of  the  weight  of  autliority  to  the  contrary,  it  has  been  held 
that  a  general  statute  of  limitations  may  apply  to  contracts  between 
husband  and  wife,  and  that  therefore  she  cannot  maintain  an  action 
upon  a  promissory  note  executed  by  him  to  her,  after  the  expiration 
of  the  time  allowed  by  law  for  the  commencement  of  actions  on 
such  instrument.* 

335.  Attorney  and  Client. — ^An  attorney  may  plead  the  statute  of 
limitation^  in  an  action  brought  against  him  by  his  clients  for 
money  collected  by  the  attorney  but  not  paid  over  to  the  clients.* 
Similarlv  he  niav  avail  himself  of  the  statute  in  an  action  bv  a  client 
for  the  misfeasance  or  nonfeasance  based  on  the  attorney's  breach 
of  dutv.'  But  the  statute  of  limitations  will  not  bar  a  claim  airainst  an 
attornev  for  monev  collected  hv  him,  unless  there  was  a  demand 
and  refusal  to  [)ay  it  over,  yet  the  presumption  of  ])ayment  or  release 
arising  from  lapse  of  time  will,  when  properly  relied  on,  by  analogy 
to  the  statute,  defeat  the  action,  where,  under  different  circumstances, 
the  statute  w^ould  apply,  unless  the  facts  should  be  such  as  to  repel 
the  presumption.*  The  relationship  existing  between  an  attorney 
and  client  is  at  the  most  but  a  constructive  trust,  and  does  not  belong 
to  that  class  of  express,  continuing,  and  subsisting  trusts  to  which 
the  statute  is  in  equity  held  to  be  inapplicable.* 

336.  Principal  and  Agent. — The  statute  of  limitations  may  operate 
in  favor  of  a  factor,*  or  agent.  A  statute  that  bars  a  claim  against 
an  agent  equally  protects  those  on  whose  behalf  he  acted  as  agent 

18.  Bowie  V.  Stonestreet,  6  Md.  418,  (Miss.)  328,  53  Am.  Dec.  88. 
61  Am.  Dee.  318.   .  3.  Note:  126  A.  S.  R.  950. 

19.  Clmrmley  v.  Charmlev,  125  Wis.  4.  Roberts    v.    Armstrong,    1    Bush 
297,  103  N.  W.  1106,  110  A.  R.  R.  827.  (Ky.)  263,  89  Am.  Dec.  624. 

20.  Note:  138  A.  S.  R.  182.  5.  Cook  v.  Rives,  13  Smedes  &  M. 

1.  In  re  Deanor,  126  la.  701,  102  N.    (Miss.)  328,  53  Am.  Dee.  88. 

W.  825,  106  A.  S.  R.  374.  6.  Judah  v.  Dyott,  3  Blackf.  (Ind.) 

2.  Cook  V.  Rives,  13  Smedes  &  M.    324,  25  Am.  Dec.  112. 
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where  there  are  no  circumstances  of  equity  to  prevent  the  operation 
of  the  statute  in  their  favor.  The  concealment  of  the  fact  of  the 
agency  where  there  is  no  fraud  on  the  part  of  the  principals  is 
insufficient  for  that  purpose.'  Where  the  relationship  between  prin- 
cipal and  agent  is  that  of  trustee  and  cestui  que  trust,  there  must, 
as  in  ofher  cases  of  trust,  be  a  termination  of  the  relationship  by  a 
demand  and  accounting  or  by  a  repudiation  or  other  step  having 
this  effect.®  Thus  the  statute  of  limitations  will  not  begin  to  run 
in  favor  of  a  bailee  until  he  denies  the  bailment,  and  converts  the 
property  to  his  own  use .•  Similarly  where  a  person  holds  possession 
or  receives  rents  in  a  fiduciary  capacity,  time  does  not  run  in  his 
favor  against  the  beneficiary;  and  where  the  person  who  has  acted 
as  agent  for  an  intestate  continues  to  receive  rents,  professing  to 
do  so  on  behalf  of  the  persons  who  shall  be  ascertained  to  be  heirs 
at  law,  the  true  heir  may,  notwithstanding  the  lapse  of  the  statutory 
limitation  period,  adopt  the  agency  and  make  good  his  claim  to  the 
land  and  accumulations  of  rent.^^ 

337.  Principal  and  Surety. — A  claim  barred  by  the  statute  of  lira- 
ilations  as  against  the  principal  debtor  is  barred  also  as  against  the 
surety,**  but  a  statute  barring  suit  after  a  designated  time  against 
sureties  does  not  necessarily  prevent  suit  against  the  principal.**  Stat- 
utes may  fix  the  period  within  which  one  surety  who  has  been  com- 
pelled to  pay  the  debt  may  maintain  action  against  his  cosurety  for 
contribution.**  The  statute  of  limitations  may  be  pleaded  to  an  action 
for  money  had  and  received,  brought  to  recover  surplus  moneys  col- 
lected by  a  surety  or  indorser  on  securities  deposited  with  him  by  the 
principal  debtor  for  his  indemnification,  after  such  surety  or  indorser 
has  been  reimbursed  the  amount  which  he  has  been  compelled  to 
pay  for  the  debtor.**  Incidentally  it  may  be  noted  that  since  the 
undertaking  of  a  surety  is  not  a  collateral  one,  but  an  absolute  cove- 
nant to  pay  the  judgment  appealed  from,  the  time  for  bringing  an 
action  on  such  an  undertaking  has  been  considered  as  regulated  not 
by  that  part  of  a  statute  of  limitations  which  related  to  actions  on 
judgments,  but  by  the  part  which  related  to  actions  on  sealed  instru- 
ments for  the  payment  of  money.** 

7.  Ware  v.  Galveston  City  Co.,  Ill  38  W.  R.  353,  16  Eng.  Rul.  Cas.  342 
U.  S.  170,  4  S.  Ct.  337,  28  U.  S.  (L.   and  note. 

ed.)  393.  11.  Auchampaugh  y.  Schmidt,  70  la, 

8.  Judah  V.  Dyott,  3  Blackf.  (Ind.)    642,  59  Am.  Rep.  459. 

324,  25  Am.  Dec.  112.  12.  Berkin  v.  Marsh,  18  Mont  152, 

9.  Reizenstein  v.  Marquardt,  75  la.   44  Pac.  528,  56  A.,S.  R.  566. 

294,  39  N.  W.  506,  9  A.  S.  R.  477,  1  13.  Neilson  v.  Fry,  16  Ohio  St.-  652, 

L.R.A.  318.     As  to  the  period   from  91  Am.  Dec.  110  and  note, 

which  the  statute  of  limitations  runs  14.  Finney  v.  Cochran,  1  Watts  &  S. 

generally,  see  supra,  par.  116.  (Fa.)  112,  37  Am.  Dec.  460  and  note. 

10.  Lyell  V.  Kc^nucdv,  14  App.  Cas.  15.  Note:  38  A.  S.  R.  714. 
437,  L.  J.  K.  B.  268,  62  L.  T.  N.  S.  77, 
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338.  Gamiiihees. — Inasmuch  as  the  plea  of  limitations  is  gener- 
ally considered  a  personal  privilege  of  the  debtor,  it  seems  that  the 
garnishee  cannot  set  up  the  plea  of  limiUitions  on  behalf  of  the 
debtor.  But  he  may  plead  the  statute  of  limitations  as  to  the  debt 
which  it  is  alleged  that  he  owes  the  principal  debtor.^*  Therefore 
an  appearance  of  the  debtor  himself  is  not  necessary  in  order  that 
the  defense  may  be  interposed,  since  it  may  be  made  in  his  behalf 
by  the  garnishee.*' 

XVII.  Persons  against  Whom  Available 

The  Crown  and  Sovereign  St/ites 

339.  The  King. — ^It  is  a  maxim  of  the  common  law  that  when  an 
act  of  Parliament  is  made  for  the  public  good,  the  advancement  of 
religion  and  justice,  and  to  prevent  injury  and  wrong,  the  king 
shall  be  bound  by  such  act,  though  not  named;  but  when  a  statute 
is  general,  and  any  prerogative  right,  title  or  interest  would  be  divested 
or  taken  from  the  king,  in  such  case  he  shall  not  be  bound,  unless  the 
statute  is  made  by  express  words  to  extend  to  him.*®  It  is  on  this 
principle  that  by  the  English  common  law  statutes  of  limitations 
do  not  apply  to  actions  brought  by  the  crown,  unless  there  be  an 
express  provision  including  it.**  It  is  a  maxim  of  great  antiquity  in 
the  English  law  that  no  time  runs  against  the  crown,  or,  as  it  is 
expressed  in  the  early  writers,  nullum  tcmi)us  occurrit  rcgi.*^  The 
reason  sometimes  assigned  why  no  laches  shall  be  imputed  to  the 
king  is  that  he  is  continually  busied  for  the  public  good,  and  has  no 
leisure  to  aasert  his  rights  within  the  period  limited  to  his  subjects.* 
But  a  better  reason  is  the  great  public  policy  of  preserving  public 
rights  and  property  from  damage  and  loss  through  the  negligence 
of  public  officers.*  By  statute  in  England,  however,  the  crown  is 
precluded  from  bringing  an  action  more  than  sixty  years  after  the 

16.  Note:  104  A.  S.  R.  756.  v.  McGowan,  4  Bibb  (Ky.)  62,  7  Am. 

17.  Mason  v.  Utfion  Mills  Paper  Dec.  737;  Atty.-Gen.  v.  Revere  Cop- 
Mfg.  Co.,  81  Md.  446,  32  Atl.  311,  48  per  Co.,  152  Mass.  444,  25  N.  E.  605, 
A.  S.  R.  524,  29  L.R.A.  273.  9  L.R.A.  510;  Ralston  v.  Weston,  46 

18.  People  v.  Herkimer,  4  Cow.  (N.  W.  Va.  544,  33  S.  E.  326,  76  A.  S.  R. 
Y.)  345,  15  Am.  Dec.  379  and  note.  834. 

19.  United  States  v.  Thompson,  98       Note:  101  A.  S.  R.  151. 

U.  S.  486,  25  U.  S.  (L.  ed.)  194;  St.  1.  United   States   v.   Thompson,   98 

Charles  County  v.  Powell,  22  Mo.  525,  U.  S.  486,  25  U.  S.  (L.  ed.)  194;  Ral- 

66  Am.  Dec.  637;  People  v.  Herkimer,  ston  v.  Weston,  46  W.  Va.  544,  33  S. 

4  Cow.  (N.  Y.)  345,  15  Am.  Dec.  379;  E.  326,  76  A.  S.  R.  834. 

Com.  V.  McGowan,  4  Bibb  (Ky.)  62,  Note:  101  A.  S.  R.  151. 

7  Am.  Dec.  737.  2.  St.  Charles  County  v.  Powell,  22 

20.  United  States  v.  Thompson,  98  Mo.  525,  66  Am.  Dec.  637. 
U.  S.  486,  25  U.  S.  (L.  ed.)  194;  Com.  Note:  101  A.  S.  R.  151. 
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right  has  accrued,  except  in  respect  of  reversionary  interests.'  While 
therefore  in  ordinary  cases  the  lapse  of  time  cannot  be  pleaded  in 
bar  of  the  claim  of  the  crown,  in  respect  of  a  certain  and  pennanent 
intercut,  nor  can  laches  be  imputed  to  the  crown,  a  grant  from  the 
crown  may  be  presumed  after  a  long  continued  possession  by  a 
subject  without  interference  on  the  part  of  the  crown.*  As  regards 
the  immunity  of  a  foreign  government  suing  in  the  courts  of  the 
United  States  from  the  penalties  of  laches,  it  seems  doubtful  whether 
the  maxim  nullum  tempus  can  be  invoked  in  behalf  of  such  a  foreign 
government.^ 

340.  United  States;  General  Principles. — The  United  States  assert- 
ing rights  vested  in  it  as  a  sovereign  government  is  not  bound  by 
statutes  of  limitations  unles.s  Congress  clearly  manifests  its  intention 
that  it  should  be  so  bound,®  and  in  no  event  can  the  federal  govern- 
ment be  bound  by  such  a  statute  passed  by  a  state.  In  this  particular, 
the  United  States,  when  it  sues  as  a  creditor,  occupies  an  exceptional 
position.^  Although  an  indiA'idual  may  waive  the  defense  of  the 
statute  of  limitations  either  expressly  or  by  failing  to  plead  the  stat- 
ute, officers  of  the  federal  government  are  not  authorized  to  waive 
limitations  imposed  by  statute  on  suits  against  the  United  States  in 
the  court  of  claims.®  Nor  is  the  United  States  barred  by  laches  on 
the  part  of  the  government*  or  of  the  oflicers  or  agents  of  the  gov- 
ernment,*® however  gross,  in  a  suit  brought  by  it,  as  a  sovereign 
government,  to  enforce  a  ymblic  right  or  to  assert  a  public  interest.** 
The  reason  why  the  United  States  is  not  bound  by  the  statute  of 
limitations  is  that  it  is  a  matter  of  public  policy  that  the  public 
interests  shall  not  be  prejudiced  by  the  neglect  of  public  officers.** 

3.  Atty.-Gen.  v.  Revere  Copper  Co.,  S.  486,  25  U.  S.  (L.  ed.)  194;  Chesa- 
152  Mass.  444,  25  N.  E.  605,  9  L.R.A.  peake,  etc.,  Canal  Co.  v.  United  States, 
510.  223  Fed.  926,  139  C.  C.  A.  406,  L.R.A. 

Note:  8  Eng.  RuL  Cas.  177.  1916B  734. 

4.  Raskervile's  Case,  7  Coke  28a,  8  8.  United  States  v.  New  York,  160 
Enf?.  Rul.  Cas.  171.  U.  S.  598,  16  S.  Ct.  402,  40  U.  S.  (L. 

5.  French     Republic     v.     Saratoga   ed.)  551. 

Vichy  Spring  Co.,  191  U.  S.  427,  24  9.  Simmons  v.  Ogle,  105  U.  S.  271, 

S.  Ct.  145,  48  U.  S.  (L.  ed.)  247.  26  U.   S.    (L.  ed.*)    1087;   Stanley  v. 

Note:  101  A.  S.  R.  158.  Schwalbv,  147  U.  S.  508, 13  S.  Ct.  418. 

6.  Simmons  v.  Ogle,  105  U.  S.  271,  37  U.  S.  (L.  ed.)  259. 

26  U.  S.  (L.  ed.)  1087;  United  States       10.  Gaussen  v.  United  States,  97  U. 

V.   Nashville,  etc.,  R.   Co.,  118  U.   S.  S.  584,  24  U.  S.  (L.  ed.)  1009. 
120,  6  S.  Ct.  1006,  30  U.  S.  (L.  ed.)        11.  United  States  v.  Beebe,  127  U. 

81:  United  States  v.  Beobe,  127  U.  S.  S.  338,  8  S.  Ct.  1083,  32  U.  S.  (L.  ed.) 

338,  8  S.  Ct.  1083,  32  U.  S.  (L.  ed.)  121;  United  States  v.  Insley,  130  U. 

121:  United  States  v.  Inslev,  130  U.  S.  263,  9  S.  Ct.  485,  32  U.  S.  {L.  ed.) 

S.  263,  9  S.  Ct.  485,  32  U.  S.  (L.  ed.)  968. 

968.  12.  Stanley  v.  Schwalby,  147  U.  S. 

Notes:   101   A.   S.  R.   164;   L.R.A.  508,  13  S.  Ct.  418,  37  U.  S.  (L.  ed.) 

191 6B  740.  259. 

7.  United  States  v.  Thompson,  98  U. 
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The  rule  is  based  upon  the  as^sumption  that  the  officers  of  the  gov- 
ernment may  be  so  busily  engaged  in  the  ordinary  affairs  of  state 
as  to  neglect  a  vindication  of  its  interests  in  the  courts.^' 

341.  Applications  of  Principles  as  to  United  States. — The  general 
principle  of  the  immunity  of  the  United  States  from  the  operation 
of  the  statute  of  limitations  has  been  applied  in  a  wide  variety  of 
capos.  It  has  been  held  that  the  statute  cannot  be  put  in  motion 
while  the  title  to  a  homestead  is  still  in  the  United  States.^*  And 
it  has  been  said  that  the  possession  of  personal  property  creates  no  bar 
by  limitation  against  the  government,  though  long  and  uninterrupted 
possession  might  raise  the  presumption  that  the  government  had 
parted  with  its  title.**  The  statute  does  not  run  against  the  United 
States,  although  it  is  suing  on  a  note  or  cause  of  action  acquired 
by  transfer  from  a  private  pereon,  unless  the  statute  has  begun  to 
run  before  such  transfer  is  made.**  But  where,  before  the  transfer 
to  tlie  United  States  of  an  instrument  which  was  the  evidence  of 
debt,  the  cause  of  action  has  become  barred,  it  is  obvious  that  tlie 
transfer  of  such  claim  to  the  United  States  cannot  give  it  any  greater 
validity  than  it  possessed  before  the  transfer.*'  When  the  United 
States,  through  its  lawfully  authorized  agents,  becomes  the  owner 
of  negotiable  paper,  it  takes  such  paper  subject  to  all  the  equities 
existing  against  the  person  from  whom  it  purchases  at  the  time  when 
it  acquires  its  title;  and  cannot  therefore  maintain  an  action  upon 
it,  if  at  that  time  all  right  of  action  of  that  person  was  extinguished, 
or'w^as  barred  by  the  statute  of  limitations.*^ 

342.  Proceedings  before  Court  of  Claims. — Under  the  acts  of  Con- 
gress a  claim  against  the  United  States  must,  except  where  the  claim- 
ant is  under  certain  disabilities,  be  put  in  suit  bj^  the  voluntary  action 
of  the  claimant,  or  be  presented  to  the  proper  department  for  settle- 
ment, within  six  years  after  suit  could  be  commenced  thereon  against 
the  government,  or  it  will  be  barred.**  After  the  claim  has  been 
referred  by  the  Treasury  Department  to  the  court  of  claims  it  may 
be  there  held  to  be  barred  by  the  statute  of  limitations.*^  In  fact 
a  judgment  in  the  court  of  claims  for  the  amount  of  a  claim  which 
the  record  or  evidence  shows  to  be  barred  when  presented  to  the 

13.  French  Republic  v.  Saratoga  18.  United  States  v.  Nashville,  etc., 
Vichy  Spring  Co.,  191  U.  S.  427,  24  R.  Co.,  118  U.  S.  120,  6  S.  Ct.  1006,  30 
S.  Ct.  145,  48  U.  S.  (L.  ed.)  247.  U.  S.  (L.  ed.)  81. 

14.  Nichols  V.  Council,  51  Ark.  26,  19.  United  States  v.  Clark,  90  U.  S. 
9  S.  W.  305,  14  A.  S.  R.  20  and  note.  37,  24  U.   S.    (L.   ed.)    696;   Finn  v. 

15.  Dergen  v.  Riggs,  34  111.  170,  85  United  States,  123  U.  S.  227,  8  S.  Ct. 
Am.  Dec.  304.  82,  31  U.  S.  (L.  ed.)  128. 

16.  United  States  v.  White,  2  Hill  20.  De  Arnaud  v.  Unired  States,  151 
(N.  Y.)  59,  37  Am.  Dec.  374.  U.  S.  483,  14  S.  Ct.  374,  38  U.  S.  (L. 

17.  United  States  v.  Buford,  3  Pet.  ed.)   214. 
12,  7  U.  S.  (L.  ed.)  585. 
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department  would  be  erroneous,^  since  the  court  would  not  then 
have  had  jurisdiction.*  But  the  running  of  the  statute  ceases  on 
tlie  presentation  of  a  claim  to  the  Treasury  Department,  and  delay 
by  the  department  in  disposing  of  the  matter  will  not  impair  the 
rights  of  the  claimant.'  Suits  to  recover  from  the  federal  govern- 
ment taxes  improperly  collected  are  absolutely  prohibited  until  the 
taxpayer  shall  appeal  to  the  commissioner  of  internal  revenue,  and 
until  the  appeal  has  been  decided,  unless  the  decision  is  postponed 
longer  than  six  months,  in  which  case  he  is  at  liberty  to  sue  within 
one  year  from  the  time  when  his  appeal  was  taken.* 

343.  Presumption  of  Payment. — The  government  is  not  privileged 
merely  to  lay  its  claim  before  a  tribunal,  and  demand  allowance 
forthwith.  Speaking  generally,  it  must  offer  the  same  evidence  as 
an  individual,  both  in  quantity  and  quality,  and  if  it  offers  none,  or 
if  the  evidence  be  insufficient,  it  fails  precisely  as  the  individual 
fails  in  similar  circumstances.  In  spite  of  the  operation  of  the 
maxim  nullum  tempus  occurrit  regi,  in  behalf  of  the  federal  gov- 
ernment, rules  of  evidence  and  legal  presumptions  are  not  changed 
for  or  against  the  state  as  a  suitor.  Hence  the  fact  that  the  statute 
of  limitations  does  not  apply  against  it  does  not  affect  the  operation 
a.2;ainst  the  state  of  a  presumption  of  payment  from  the  lapse  of 
time,  which  is  simply  a  rule  of  evidence,  affecting  the  burden  of 
proof.*  Accordingly  the  presumption  of  payment  arising  from  lapse 
of  time  applies  to  a  claim  by  the  federal  government  for  dividends 
which  had  been  declared  on  stock  held  by  it  in  a  private  corpo- 
ration.* In  accord  with  the  general  rule,  the  weight  of  authority 
is  committed  to  the  doctrine  that,  as  to  taxes  or  assessments  due  the 
state  or  other  governmental  body,  the  lapse  of  time,  usually  a  period 
of  twenty  years,  raisea  a  presumption  of  payment.  The  presumption 
of  payment  from  lapse  of  time,  however,  both  as  to  taxes  and  debts 
generally  due  the  government,  is  not  conclusive,  but  one  which  may 
l>e  rebutted  by  evidence  showing  or  tending  to  show  that  no  pay- 
ment has  actually  been  made.' 

344.  States  of  the  American  Union. — The  general  principles  as  to 
the  immunity  of  the  sovereign  from  laches  and  statutes  of  limita- 
tion which  arose  in  England  *  have  been  applied  in  reference  to  the 

1.  Finn  v.  United  States,  123  U.  S.  S.  200,  25  S.  Ct.  426,  49  U.  S.  (L.  ed.) 
227,  8  S.  Ct.  82,  31  U.  S.  (L.  ed.)  128.  724;    Chesapeake,  etc.,   Canal   Co.  v. 

2.  United  States  v.  New  York,  160  United  States,  223  Fed.  926,  139  C.  C. 
U.  S.  598,  16  S.  a.  402,  40  U.  S.  (L.  A.  406,  L.R.A.1916B  734. 

ed.)  551.  Note:  L.R.A.1916B  740. 

3.  United  States  v.  New  York,  160  6.  Chesapeake,  etc.,  Canal  Oo.  v. 
U.  S.  598,  16  S.  Ct.  402,  40  U.  S.  (L.  United  States,  223  Fed.  926,  139  C.  C. 
ed.)  551.  A.  406.  L.R.A.1916B  734  and  note. 

4.  Brainard  v.  Hubbard,  12  Wall.  1,  7.  Note:  L.R.A.1916B  740. 
20  U.  S.  (L.  ed.)  272.  8.  See  supra,  par.  339. 

5.  United  States  v.  Stinson,  197  U. 
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statutes  of  the  American  union.  Statutes  of  limitations  do  not  apply 
to  a  state  when  suing  in  its  sovereign  capacity,*  unless  the  statute 
provides  to  the  contrary/®  or  unless  the  state  is  necessarily  included 
by  the  nature  of  the  mischiefs  to  be  remedied.*^  It  has  been,  said 
that  if  a  contrary  rule  were  sanctioned,  it  would  only  be  necessary 
for  intruders  on  the  public  lands  to  maintain  their  possessions  until 
the  statute  of  limitations  should  run,  and  then  they  would  become 
invested  with  the  title  against  the  government,  and  all  persons  claim- 
ing under  it,  and  that  in  this  way  the  public  domain  would  soon 
be  appropriated  by  adventurers.^^  Likewise  the  maxim  nullum  tem- 
pus  occurrit  regi  applies  to  the  several  states.  ^^  It  seems,  however, 
that  if  a  sovereign  state  enters  the  courts  of  a  foreign  state,  it  does 
so  with  no  other  rights  and  immunities  than  those  which  pertain 
to  private  corporations  or  individuals.**  By  statute  in  some  states 
it  is  provided  that  limitation  laws  shall  apply  to  the  state  the  same 
as  to  individuals.^*  A  law  making  the  statute  run  against  the  state 
has  been  held,  however,  not  to  apply  to  property  held  by  the  state 
in  trust  and  the  conclusion  reached  that  in  such  cases  the  state's 
title  could  not  be  lost  by  adverse  possession.**  But  when  a  state 
comes  into  its  courts,  it  is  subject  like  all  other  suitors  to  the  estab- 

I 

9.  lindsey  v.  Miller,  6  Pet.  666,  8  Mass.  444,  25  N.  E.  605,  9  L.R.A.  510; 

U.  S.   (L.  ed.)   533;  Rhode  Island  v.  Crane  v.  Reeder,  21  Mich.  24,  4  Am. 

Massachusetts,  15  Pet.  233,  10  U.  S.  Rep.  430. 

(L.  ed.)  721;  Bedford  v.  Willard,  133  Notes:  101  A.  S.  R.  152;  8  Ann. 

Ind.  562,  33  N.  E.  368,  36  A.  S.  R.  Cas.  702. 

563;  Pella  v.  Scholte,  24  la.  283,  95  11.  Weber  v.  State  Harbor  Com'rs, 

Am.  Dec.  729;  Osawatomie  v.  Miami  18  Wall.  57,  21  U.  S.  (L.  ed.)  798. 

County,  78  Kan.  270,  96  Pac.  670,  130  12.  Lindsey  v.  Miller,  6  Pet.  666,  8 

A.  S.  R.  369;  Kansas  v.  Dixon,  90  U.S.  (L.  ed.)  538. 

Kan.   594,  135   Pac.   568,   47  L.R.A.  13.  Metropolitan  R.  Co.  v.  District 

(N.S.)  905;  Com.  v.  McGowan,  4  Bibb  of  Columbia,  132  U.  S.  1, 10  S.  Ct.  19, 

(Ky.)  62,  7  Am.  Dec.  737;  Cincinnati  33  U.   S.    (L.  ed.)    231;   St.   Charles 

V.  First  Presbyterian  Church,  8  Ohio  County  v.  Powell,  22  Mo.  525,  66  Am. 

298,  32  Am.  Dec.  718;  Holy  v.  Fur-  Dec.  637;  In  re  Ash,  202  Pa.  St.  422, 

man,  1  Pa.  St.  295,  44  Am.  Deo.  129;  51  Atl,  1030,  90  A.  S.  R.  658;  Nimmo 

In  re  Ash,  202  Pa.  St.  422,  51  Atl.  v.  The  Com.,  4  Hen.  &  M.  (Va.)  57,  4 

1030,  90  A.  S.  R.  658;  State  v.  Arledge,  Am.  Dec.  488. 

2  Bailey  L.  (S.  C.)  401,  23  Am.  Dec.  14.  Western  Lunatic  Asylum  v.  Mill- 

145;  Eastern  State  Hospital  v.  Graves,  er,  29  W.  Va.  326,  1  S.  E.'740,  6  A.  S. 

105  Va.  151,  52  S.  E.  837,  8  Ann.  R.  644. 

Cas.  701,  3  L.R.A.(N.S.)  746  and  note;  15.  Bannock  County  v.  Bell,  8  Idaho 

State  V.  Sponaugle,  45  W.  Va.  415,  32  1,  65  Pac.  710, 101  A.  S.  R.  140 ;  Louis- 

S.  E.  283,  43  L.R.A.  727.  ville,  etc.,  R.  Co.  v.  Smith,  125  Ky. 

Notes:  95  Am.  Dee.  740;  101  A.  S.  336,  101  S.  W.  317,  128  A.  S.  R.  254; 

R.  152.  Laidlev  v.  Smith,  32  W.  Va.  386,  9  S. 

1(T.  Whittemore  v.  People,  227  HI.  E.  209,  25  A.  S.  R.  825;  State  v.  Span- 

453,  81  N.  E.  427,  10  Ann.  Cas.  44;  augle,  45  W.  Va.  415,  32  S.  E.  283,  43 

State  V.  Dixon,  90  Kan.  594,  135  Pac.  L.K.A.  727. 

568,  47  L.R.A. (N.S.)   905;  Attorney-  16.  State  ▼.  Seattle,  57  Wash.  602, 

General   v.   Revere    Copper   Co.,   152  107  Pac.  827,  27  L.R.A. (N.S.)  1188. 
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lished  rules  of  evidence  and  it  must  meet  the  burden  of  proof  and 
it  is  in  no  wise  immune  from  the  ordinary  rules  as  to  presumptions 
and  evidence,  and  therefore  is  subject  to  the  usual  presumptions  as 
to  payment  after  the  lapse  of  time.^' 

345.  United  States  and  States  as  Nominal  Parties. — The  statute 
of  limitations  may  be  set  up  as  a  defense  to  a  suit  brought  in  the 
name  of  the  state,  where  the  state  has  no  real  interest  in  the  litiga- 
tion and  its  name  is  used  to  enforce  a  right  which  inures  to  the 
benefit  of  an  individual  or  a  corporation,^®  and  the  same  holds  true 
where  under  similar  circumstances  a  suit  is  brought  in  the  name  of 
the  United  States.**  Under  this  principle  it  has  been  held  that  the 
statute  cannot  be  set  up  as  a  defense  to  an  action  by  an  incorporated 
state  insane  hospital  to  recover  for  board  and  medical  attention  fur- 
nished an  inmate,  where  the  hospital  is  owned  and  controlled  by 
the  state,  and  is  a  mere  governmental  agency  thereof,  and  all  charges 
imposed  for  the  care  and  maintenance  of  die  hospital's  inmates  are 
for  the  benefit  of  the  state  and  when  collected  go  to  the  support  of 
the  hospital.*®.  Similarly  the  statute  may  be  pleaded  as  against  title 
by  warrant  and  survey  without  patent,  where  the  state  is  in  no  sense 
a  party  to  the  controversy;  and  practically  the  title  of  the  war- 
rantee, or  those  claiming  under  him,  may  be  acquired  by  a  properly 
constituted  adverse  possesion  for  twenty-one  years.*  On  the  other 
hand,  where  an  action  is  begun  and  prosecuted  by  a  private  citizen, 
or  some  one  other  than  the  state,  the  statute  of  limitations  will  not 
be  a  defense  if  it  appears  that  in  reality  the  action  is  on  behalf  of 
the  state,  and  that  the  benefits  to  be  derived  therefrom  will  inure 
to  the  sole  use  of  the  state.*  It  is  further  well  settled  that  the  courts 
will  determine  who  is  the  real  party  in  interest  by  a  reference,  not 
merely  to  the  name  in  which  the  action  is  brought,  but  to  the  facts 
of  the  case  as  they  appear  in  the  record.' 

Corporations 

346.  Municipal  Corporations;  In  General. — ^The  rule  that  statutes 
of  limitation  do  not  apply  to  actions  by  the  state  unless  a  legislative 

17.  Note:  101  A.  S.  R.  169.  Ann.  Gas.  701,  3  L.R.A.(N.S.)  746. 

18.  Patten  v.  Scott,  118  Pa.  St.  116,       1.  Patten  v.  Scott,  118  Pa.  St  115, 
12  Atl.  292,  4  A.  S.  R.  676;  Eastern   12  Atl.  292,  4  A.  S.  R.  676. 

State  Hospital  v.  Graves,  105  Va.  151,  2.  Eastern  State  Hospital  v.  Graves, 

52  S.  E.  837,  8  Ann.  Cas.  701,  3  L.R.A.  105  Va.  151,  52  S.  E.  837,  8  Ann.  Gas. 

(N.S.)  746.  701,  3  L.R.A.(N.S.)  746. 

19.  United  States  v.  Beebe,  127  U.  Note :  8  Ann.  Cas.  702. 

S.  338,  8  S.  Ct.  1083,  32  U.  S.  (L.  ed.)  8.  Eastern  State  Hospital  v.  Graves, 

121.  105  Va.  151,  52  S.  E.  837,  8  Ann.  Gas, 

Note:  101  A.  S.  R.  171.  701,  3  L.R.A.(N.S.)  746. 

20.  Eastern      State      Hospital      v.  Notes :  101  A.  S.  R.  171;  8  Ann.  Gas. 
Graves,  105  Va.  151,  62  S.  E.  837,  8  702. 
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intention  that  they  shall  do  so  is  shown  by  express  language  or.appears 
by  the  clearest  implication  has  sometimes  been  applied  to  subordi- 
nate political  bodie.'^,  including  municipal  corporations,  with  respect 
to  any  litigation  to  enforce  governmental  rights,*  but  the  better  opin- 
ion is  that  this  principle  should  not  be  so  extended.*  Therefore  llie 
statutes  ordinarily  run  against  a  county,*  city/  school  district,®  or 
other  inunicii)ality,*  and  the  same  is  true  in  regard  to  public  corpo- 
rations con.sidorcd  a^  mere  agencies  of  the  state. *^  In  harmony  with 
these  princij^lcs  it  has  been  held  that  the  statute  runs  against  the 
right  of  action  of  a  county  to  compel  the  return  of  money  illegally 
withdrawn  from  its  treasury,^*  or  wrongfully  collected  and  withheld 
by  one  of  its  fiduciary  agents.**  On  the  other  hand,  it  has  been 
lield  that  where  a  county  diverts  to  its  own  treasury  a  part  of  the 
money  it  has  collected  on  taxes  levied  by  a  city,  no  statute  of  limita- 
tion runs  against  an  action  by  the  city  to  recover  the  amount  so 
wrongfully  withheld.^*  The  District  of  Columbia  is  a  municipal 
corporation  and  as  such  is  subject  to  the  statute  of  limitations.** 
Where  a  statute  of  limitations  is  expressly  made  applicable  to  the 

4.  Osawatomie  v.  Miami  County,  78  1,  65  Pac.  710,  101  A.  S.  B.  140  and 
Kan.  270,  96  Pac.  670,  130  A.  S.  R.  note;  Brown  v.  Trustees  of  Schools, 
369.  224  111.  184,  79  N.  E.  579, 115  A.  S.  R. 

Note:  22  L.R.A.(N.S.)  921.  146,  8  Ann.  Cas.  96  and  note;  Bedford 

5.  Bedford  v.  Willard,  133  Ind.  562,  v.  Willard,  133  Ind.  562,  33  N.  E.  368, 
33  N.  E.  368,  36  A.  S.  R.  563  and  note.  36  A.  S.  R.  563;  Pella  v.  Scholte,  24 

6.  Boone  County  v.  Burlington,  etc.,  la.  283,  95  Am.  Dec.  729;  May  v. 
R.  Co.,  139  U.  S.  684,  11  S.  Ct.  687,  School  Dist.  No.  22,  22  Neb.  205,  34  N. 

35  U.  S.  (L.  ed.)  319;  Brown  v.  Trus-  W.  377,  3  A.  S.  R.  266;  State  v.  School 
tees  of  Schools,  224  111.  184,  79  N.  E.  Dist.  No.  9,  30  Neb.  520,  46  N.  W.  613, 
579,  115  A.  S:  R.  146,  8  Ann.  Cas.  96;  27  A.  S.  R.  420;  Johnson  v.  Black,  103 
State  V.  School  Dist.  No.  9,  30  Neb.  Va.  477,  49  S.  E.  633, 106  A.  S.  R.  890, 
520,  46  N.  W.  613,  27  A.  S.  R.  420 ;  68  L.R.A.  264 ;  Teass  v.  St.  Albans,  38 
Kingston  v.  Lehigh  Valley  Coal  Co.,  W.  Va.  1,  17  S.  E.  400, 19  L.R. A.  802 ; 
241  Pa.  St.  469,  88  Atl.  763,  49  L.R.A.  Ralston  v.  Weston,  46  W.  Va.  544,  33 
(N.S.)  557;  Johnson  v.  Black,  103  Va.  S.  E.  326,  76  A.  S.  R.  834. 

477,  49  S.  E.  633, 106  A.  S.  R.  890,  68       10.  Western  Lunatic  Asylum  v.  Mill- 

L.R.A.  264;  Eastern  State  Hospital  v.  er,  29  W.  Va.  326, 1  S.  E.  740,  6  A.  S. 

Graves,  105  Va.  151,  52  S.  E.  837,  8  R.  644. 

Ann.  Cas.  701,  3  L.R.A. (N.S.)  746.  11.  Johnson  v.  Black,  103  Va.  477, 

Notes:  95  Am.  Dec.  740;  101  A.  S.  49  S.  E.  633,  106  A.  S.  R.  890,  68 

R.  157.  L.R.A.  264. 

7.  Alton  V.  Illinois  Transp.  Co.,  12  12.  Bannock  County  v.  Bell,  8  Idaho 
lU.  38,  52  Am.  Dec.  479;  Bedford  v.  1,  65  Pac.  710,  101  A.  S.  R.  140  and 
Willard,  133  Ind.  562,  33  N.  E.  368,  note. 

36  A.  S.  R.  563.  13.  Osawatomie   v.   Miami   County, 
Notes:  95  Am.  Dec.  740;  20  Ann.   78  Kan.  270,  96  Pac.  670,  130  A.  S.  R. 

Cas.  427.  .  369. 

8.  May  v.  School  Dist.  No.  22,  22  14.  Metropolitan  R.  Co.  v.  District 
Neb.  205,  34  N.  W.  377,  3  A.  S.  R.  266.   of  Columbia,  132  U.  S.  1,  10  S.  Ct. 

Note:  101  A.  S.  R.  156.  19,  33  U.  S.  (L.  ed.)  23L 

9.  Bannock  Countv  v.  Bell,  8  Idaho 
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state,  it  neceasarily  is  also  applicable  to  the  counties  of  the  state.^* 
Under  a  statute  of  limitations  applicable  to  corporations  municipal 
corporations  have  been  included.** 

347.  Public  Rights  Enforced  by  Municipalities. — Frequently  a  dis- ' 
tinction  is  drawn  between  cases  where  the  municipality  is  seeking  to 
enforce  a  right  in  which  the  public  in  general  has  an  interest 
and  cases  where  the  public  has  no  such  interest.^'  Under  this  dis- 
tinction it  is  held  that  the  statutes  of  limitations  will  not  run  against 
a  municipality  as  to  a  right  which  it  holds  in  its  sovereign  or  gov- 
ernmentaJ  capacity  for  the  benefit  of  the  public  at  large,  unless  the 
statutes  are  made  to  apply  specifically  to  municipalities  although  in 
other  cases  the  statute  will  run.*®  There  are  numerous  cases  where 
it  has  been  held  that  municipalities  and  minor  political  subdivisions 
of  the  state  are  not  subject  to  limitation  laws  in  respect  to  streets 
and  public  highways,  since  they  are  for  the  free  and  unobstructed 
use  of  all  the  people  in  •  the  state.*^  On  the  other  hand,  the  title  of 
a  city  to  lots  not  used  for  a  park,  street,  or  any  other  public  pur- 
pose, and  subject  to  alienation,  may  be  defeated  by  adverse  posses- 
sion for  the  statutory  period,  although  if  the  lots  were  held  in  trust 
for  the  public  or  devoted  to  a  public  purpose,  the  statute  of  limita- 
tions would  not  apply.*®  And  it  has  been  held  that  a  statute  of 
limitations  runs  against  a  county  on  a  loan  of  money  made  by  the 
county  to  a  private  person,  although  the  money  loaned  had  been 
donated  by  the  state  to  the  county  for  the  purpose  of  local  improve- 
ment* By  statute  in  some  states  limitations  have  been  made  expressly 
applicable  to  actions  brought  by  the  state  or  by  municipalities,  whether 
in  a  proprietary  or  a  "sovereign  capacity."  • 

348.  Domestic  Corporations. — The  statute  of  limitations  ordinarily 
runs  against  corporations'  and  their  officers,  directors  and  stock- 

15.  Bannock  County  v.  Bell,  8  Idaho  ty,  78  Kan.  270,  96  Pac.  670, 130  A.  S. 
1,  65  Pac.  710,  101  A.  S.  R.  140.  R.  369 ;  State  v.  Dixon,  90  Kan.  594, 

16.  Metropolitan  R.  Co.  v.  District  135  Pac.  568,  47  L.R.A.(N.S.)  905. 
of  Columbia,  132  U.  S.  1, 10  S.  Ct.  19,  Note :  20  Ann.  Cas.  427. 

33  U.  S.  (L.  ed.)  231.  19.  Brown  v.   Trustees  of  Schools, 

17.  Brown  v.   Trustees  of  Schools,   224  111.  184,  79  N.  E.  579,  115  A.  S. 
224  111.  184,  79  N.  E.  579,  115  A.  S.  R.   R.  146,  8  Ann.  Cas.  96. 

146,  8  Ann.  Cas.  96;  Chicago  v.  Dun-  20.  Bedford   v.    Willard,    133    Ind. 

ham  Towing,  etc.,  Co.,  246  111.  29,  92  562,  33  N.  E.  368,  36  A.  S.  R.  563. 

N.  E.  566,  20  Ann.  Cas.  426  and  note.  Note:  8  Ann.  Cas.  99. 

32  L.R.A.(N.S.)  245.  See  also  Adverse  Possession,  vol. 

18.  Mobile   Transp.   Co.  v.  Mobile,  1,  p.  735. 

128  Ala.  335,  30  So.  645,  86  A.  S.  R.  1.  St.  Charles  County  v.  Powell,  22 

143,  64  L.R.A.  333;  Chicago  v.  Dun-  Mo.  525,  66  Am.  Dec.  637. 

ham  Towing,  etc.,  Co.,  246  111.  29,  9^  2.  Note:  8  Ann.  Cas.  101. 

N.  E.  5G6,  20  Ann.  Cas.  426,  32  L.R.A.  3.  Kingston  v.  Lehigh  Valley  Coal 

(N.S.)   245;  Bedford  v.  Willard,  133  Co.,  241  Pa.  St.  469,  88  Atl.  763,  49 

Ind.  562,  33  N.  E.  368,  36  A.  S.  R.  563  L.R.A.(N.S.)  557;  Boyd  v.  Eau  Claire 

and  note;  Osawatomie  v.  Miami  Coun-  Mut.  Fire  Ass'n,  116  Wis.  155,  90  N. 
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holders.^  Where  a  stockholder  can  enforce  only  such  claims  as  the 
corporation  itself  could  enforce  it  has  been  held  that  a  suit  by  a 
stockholder  against  the  directors  of  a  corporation  to  recover  for  injury 
suffered  by  it  through  their  negligence  and  mismanagement  cannot 
be  maintaaned,  if  the  right  of  the  corporation  to  bring  such  suit  is 
barred  by  the  statute  of  limitations.*  And  where  a  corporation  has 
a  remedy  at  law  to  enforce  the  liability  of  its  promoters  to  refund 
to  it  their  unlawful  profits  the  statute  of  limitations  runs  against 
the  cause  of  action  both  of  the  corporation  and  that  of  its  stock- 
holders.* 

349.  Foreign  Corporations. — ^A  corporation  created  by  and  trans- 
acting business  in  a  state  is  deemed  an  inhabitant  of  such  state, 
capable  of  being  treated  as  a  citizen  for  all  the  purposes  of  suing 
and  being  sued,  subject,  however,  to  the  restriction  that  it  can  dwell 
only  within  the  sovereignty  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.^  Ordinarily  the  statute  of  limitations  will  not 
be  tolled  by  the  institution  of  a  suit  by  a  foreign  corporation  which 
has  not  complied  with  the  provisions  of  a  local  statute  which  pro- 
vides that  it  shall  not  prosecute  a  suit  in  the  state  until  it  has  so 
complied.*  It  may  also  be  noted  that  foreign  corporations  usually 
come  within  the  meaning  of  the  term  person  as  used  in  a  statutory 
provision  that  the  statute  of  limitations  shall  not  run  against  a 
person  while  out  of  the  state.* 

350.  Creditors  of  Corporations. — ^Where  a  right  of  action  is  in  a 
corporation,  and  the  statute  of  limitations  is  a  complete  bar  against 
it,  the  bar  is  also  complete  against  the  creditors  of  the  corporation.^* 
Even  where  creditors  of  a  corporation  are  compelled  to  resort  to 
equity  to  collect  its  assets  they  do  not  possess  greater  right  to  be 
relieved  from  the  effect  of  the  statute  of  limitations  than  the  corpo- 
ration itself  would  have  had  in  an  action  at  law.^^    This  principle 

W.  1086,  94  N.  W.  171,  96  A.  S,  R.  12,  p.  6. 

948,  61  L.R.A.  918,  overruled  on  an-  8.  Western  Electrical  Co.  v.  Pick- 
other  point  by  Harrigan  v.  Gilchrist,  ett,  61  Colo.  415,  118  Pac.  988,  Ann. 
121  Wis.  127,  99  N.  W.  909.  Cas.    1913A    1322,    38    LJR^.(N.S.) 

Notes:  19  KB. A.  224;  20  Ann.  Cas.  702. 
741.  9.  Note:  20  Ann.  Cas.  740.    See  also 

4.  Bates  v.  Boyoe,  135  Mich.  540,  98  Foreign  CoRPOBATiONSy  vol.  12,  p. 
N.  W.  259,  106  A.  S.  B.  402.  121. 

5.  Wallace  v.  Lincoln  Sav.  Bank,  89  10.  Lexington  Life,  etc.,  Ins.  Co.  v. 
Tenn.  630,  16  8.  W.  448,  24  A.  S.  B.  Page,  17  B.  Mon,  (Ky.)  412,  66  Am. 
625.  Dec  165. 

6.  Pietsch  v.  Milbrath,  123  Wis.  647,  11.  Boyd  v.  Eau  Claire  Mnt.  Fire 
101  N.  W.  388,  102  N.  W.  342, 107  A.  Ass'n,  116  Wis.  155,  90  N.  W.  1086,  94 
S.  R.  1017,  68  L.B.A.  945.  N.  W.  171,  96  A.  S.  B.  948,  61  L.B.A. 

7.  Clarke  v.  Mississippi  Bank,  10  918,  overruled  on  another  point  by 
Ark.  516,  52  Am.  Deo.  248  and  note.  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
See  also  Forsion  Corporations,  vol.   N.  W.  909. 
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has  been  applied  in  reference  to  the  claims  in  equity  of  creditors 
against  a  person  who  has  absorbed  all  the  business  of  a  corporation." 

Miscellaneous  Classes  of  Persons 

351.  Executors  and  Administrators. — Recognizing  the  disadvan- 
tages at  which  an  executor  or  administrator  is  placed  in  suincj  on 
causes  of  action  belonging  to  his  decedent,  and  the  delays  which 
may  be  occasioned  by  the  latter's  death,  a  number  of  states  have 
granted  additional  time  for  the  commencement  of  actions  by  execu- 
tors and  administrators.^'  Such  a  statute  may  be  in  the  form  of 
a  law  providing  that  if  a  person  entitled  to  bring  an  action  should 
die  before  the  expiration  of  the  time  limits  for  its  commencement, 
and  the  cause  of  action  survive,  an  action  may  be  commenced  by 
his  representatives  after  the  expiration  of  that  time  and  within  one 
year  from  his  death.**  In  the  absence  of  such  a  statute,  the  per- 
sonal representatives  of  a  party  possessing  a  cause  of  action  takes 
it  in  its  condition  at  the  time  of  death  as^regards  the  running  of 
the  statute  of  limitations.**  And  where  by  statute  an  administrator 
may  maintain  within  a  designated  period  after  the  decedent's  wrong- 
ful death  an  action  for  damages  against  one  who  would  have  been 
liable  to  the  decedent  had  death  not  ensued,  such  administrator 
cannot  maintain  such  action  if  decedent's  right  to  sue  was  barred 
by  limitation  before  his  death.**  If  an  administrator  neglects  to 
bring  an  action  to  recover  property  of  the  estate  until  it  is  barred 
under  the  statute  of  limitations,  the  heir  is  also  barred,  though  he 
is  a  minor  at  the  time  the  action  accrues  to  the  administrator.*' 
As  regards  claims  by  a  beneficiary  of  an  estate  or  an  heir  against 
the  executor  or  administrator  the  effect  of  the  trust  relationship 
between  them  may  be  to  prevent  altogether  the  running  of  the 
statute.**  The  claim  of  an  executor  against  the  estate  in  which 
he  is  officially  acting  is  not  as  a  rule  within  the  statute  of  limitations.^* 

352.  Heirs. — The  statute  of  limitations  begins  to  run  against  an 
heir  to  enforce  rights  and  causes  of  action  belonging  to  his  ancestor 
at  the  same  time  that  it  begins  to  run  against  the  ancestor,^*  and 

12.  WilKams    v.    Commercial    Nat.   tors,  vol.  11,  p.  266. 

Bank,  49  Ore.  492,  90  Pac.  1012,  91       16.  Kelliher  v.  New  York  Cent,  etc, 
Pae.  443,  11  L.R.A.(N.S.)  857.  R.  Co.,  212  N.  Y.  207,  105  N.  B.  824, 

13.  Kirby  v.   Lake   Shore,  etc.,   R.   L.R.A.1915E  1178  and  note. 

Co.,  120  U.  S.  130,  7  S.  Ct.  430,  30  U.  17.  See    the    next   following  para- 

S.  (L.  ed.)  669.  graph. 

14.  Cnrran  v.  Witter,  68  Wis.  16,  31  18.  Jenkins  v.  Jensen,  24  Utah  108, 
N.  W.  705,  60  Am.  Rep.  827.  66  Pac.  773,  91  A.  S.  R.  783  and  note. 

16.  Stringer  v.   Stevens,  146  Mich.       19.  Glover  v.  Patten,  165  U.  S.  394, 
181, 109  N.  W.  269, 117  A.  S.  R.  620,  17  S.  Ct.  411,  41  U.  S.  (L.  ed.)  760. 
10  Ann.  Cas.  337,  8  L.R.A.(N.S.)  393.       20.  Lide  v.  Park,  135  Ala.  131,  33 
See  also  Executors  and  Administra-   So.  175,  93  A.  S.  R^17. 
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such  heir  in  the  absence  of  statutory  provisions  modifying  the  rules 
ha.*^  the  fame  time,  no  more  and  no  less,  to  enforce  such  cause  of 
action  as  would  have  been  allowed  to  such  ancestor.*  When  an 
executor's  or  adminij^trator's  rigbt  to  recover  property  belonging  to 
his  estate  has  become  barred  by  the  statute  of  limitations,  the  heir 
or  devisee  is  also  barred,  though  the  latter  mav  be  under  the  dis- 
ability  of  infancy  at  the  time  the  action  accnied  to  the  representa- 
tive.* This  is  true  even  in  the  case  of  a  posthumous  heir,  whose 
interests  are  represented  by  such  executor  or  administrator.*  In 
this  connection  it  may  be  added  that  in  jurisdictions  in  which 
infancy  and  coverture  are  recognized  as  disabilities  suspending  the 
statute  of  limitations,  the  statute  does  not  run  against  an  heir  who 
was  under  one  or  more  disabilities  at  the  time  his  right  accrued, 
until  all  such  disabilities  are  removed.* 

353.  Cestuis  Que  Trust. — The  general  rule  is  that  whenever  a  right 
of  action  in  a  trustee  is  barred  by  the  statute  of  limitations,  the 
right  of  the  cestui  que  trust  is  also  barred,*  although  the  cestui  que 
trust  is  a  minor,*  or  a  married  woman.'  Yet  on  this  point  the 
authorities  are  not  uniform,  for  it  has  been  held  that  the  rights  of 
a  cestui  que  trust  are  not  necessai-ily  |)"ejudiced  by  a  failure  of  the 
trustee  to  sue  within  the  time  limit:\l  by  the  statut^j  of  limitations.^ 
But  broadly  speaking  all  the  cestuis  que  trust  are  barred,  whether 
they  are  entitled  in  possession  or  in  remainder,  vested  or  contin- 
gent, and  whether  they  are  sui  juris  or  under  disability,*  and  the 
statute  runs  in  the  ca.se  of  a  trust  estate  in  favor  of  a  stranger  in 
exclusive  adverse  possession  against  both  the  trustee  and  the  cestuis 
que  trust 'whether  for  life  or  in  remainder.*®  But  this  rule  applies  ' 
only  when  the  cestuis  que  trust  have  the  mere  equitable  interest, 
and  the  trustee  is  competent  to  sue  Imt  fails  to  do  so.^*  By  reason 
of  this  limitation  it  is  sometimes  said  that  the  statute  of  limitations 

1.  Tynan  v.  Walker,  35  Cal.  634,  95   Dec.  182;  Jenkins  v.  Jensen,  24  Utah 
Am.  Dec.  152.  108,  66  Pac.  773,  91  A.  S.  E.  783  and 

2.  McLeran  v.  Benton,  73  Cal.  329,   note. 

14  Pac.  879,  2  A.  S.  R.  814;  Worthy  v.  Note:  99  Am.  Dec.  398. 

Johnson,  10  Ga.  358,  54  Am.  Dec.  ;'n3;  6.  Coleman  v.  Walker,  3  Mete.  (Kv.) 

Learned  v.  Ogden,  80  Miss.  769,  32  So.  65.  77  Am.  Dec.  163;  Williams  v.  Otey, 

278,  92  A.  S.  R.  621;  Williams  v.  Otcv,  8  Thimph.   (Tenn.)   563,  47  Am.  Dec. 

8  Humph.   (Tenn.)   563,  47  Am.  Doc  632;  Jenkins  v.  Jensen,  24  Utah  108, 

632;  Jenkins  v.  Jensen,  24  Utah  108,  66  Pac.  773,  91  A.  S.  R.  783. 

66  Pac.  773,  91  A.  S.  R.  783.  7.  Mason  v.  Mason,  33  Ga.  435,  83 

3.  Jenkins  v.  Jensen,  24  Utah  108,  Am.  Dec.  172. 

66  Pac.  773,  91  A.  S.  R.  783.  8.  Anding  v.  Davis,  38  Miss.  574,  77 

4.  McFarland  v.  Stone,  17  Vt.  165,   Am.  Dec.  658. 

44  Am.  Dec.  325.  9.  Chase  v.  Cartright,  53  Ark.  358, 

5.  Bryan  v.  Weems,  28  Ala.  423,  65   14  S.  W.  90,  22  A.  S.  R.  207. 

Am.  Dee.  407;  Coleman  v.  Walker,  3       10.  Smilie  v.  Biffle,  2  Pa.  St.  52,  44 

Mete.    (Ky.)    65,   77   Am.    Dec.    163;    Am.  Dec.  156. 

Leigh  V.  Smith,  38  N.  C.  442,  42  Am.        11.  Note:  99  Am.  Dec.  398. 
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runs  against  the  cestui  que  trust,  if  it  runs  against  the  trustee,  unless 
the  latter  is  guilty  of  fraud.^'  The  rule  that  when  the  jxustee  is 
barred  by  the  statute  of  limitations  the  cestui  que  trust  is  also  barred 
has  no  application  to  a  case  where  the  deed  creating  the  trust  author- 
izes the  cestui  que  trust  to  convey  the  property,  and  directs  the 
trustee  to  join  in  the  deed,  under  which  authority  the  property  is 
mortgaged  by  an  instrument  in  which  the  trustee  conveys  in  fee 
simple,  after  which  he  dies,  since  he  has  no  interest  to  descend  to 
his  heirs  against  which  the  statute  can  run.^'  The  rule  that  the 
statute  of  limitations  does  not  bar  a  trust  estate  holds  only  between 
the  trustee  and  cestui  que  trust,  and  not  as  between  such  parties 
on  one  side  and  strangers  on  the  other.^* 

354.  Coplaintiff  and  Codefendants. — ^There  is  a  difference  of  opin- 
ion as  to  whether  a  right  of  action  against  a  defendant  who  is 
liable  jointly  with  a  codefendant  is  affected  by  the  fact  that  as 
to  the  codefendant  the  action  ia  barred  by  the  statute  of  limitations. 
It  has  been  held  that  where  the  action  is  barred  by  limitations 
against  one  joint  debtor  it  cannot  be  maintained  against  the  other.^^ 
On  the  other  hand,  it  has  been  held  that  notwithstanding  the  fact 
that  the  defendants  are  liable  jointly,  the  barring  of  the  right  against 
one  defendant  does  not  affect  the  liability  of  his  codefendant.** 
In  a  number  of  decisions,  no  distinction  appears  to  be  made  between 
defendants  who  are  liable  jointly  and  defendants  who  are  liable 
severally.  But  even  the  cases  which  hold  that  an  action  which  is 
barred  as  to  one  of  several  joint  debtors  is  barred  as  to  all  admit 
that  in  cases  in  which  the  liability  is  either  several,  or  several  as 
well  as  joint,  an  action  may  be  maintained  against  defendants  who 
cannot  rely  on  the  statute.  The  rule  that  in  such  case  a  plea  of  the 
statute  of  limitations  by  one  defendant  does  not  inure  to  the  benefit 
of  other  defendants  may  be  regarded  as  established.*'  In  this  con- 
nection it  may  be  observed  that  one  of  the  makers  of  a  joint  note  will 
not  be  relieved  from  liability  by  the  failure  of  the  holder  of  the 
note  to  make  claim  against  the  estate  of  the  other  maker  within 
the  time  limited  by  statute.*®  Where  a  joint  cause  of  action  accrues 
to  several  plaintiffs  and  all  of  them  are  under  a  disability  to  sue, 
it  seems  that  the  statute  of  limitations  will  not  commence  running 
until  the  disability  is  removed  from  all;  but  if  one  of  such  plain- 
tiffs be  capable  of  suing  at  the  time  the  cause  of  action  accrued, 

12.  Mason  v.  Mason,  33  Ga.  435,  83       15.  Note :  12  Ann.  Gas.  98L 
Am/  Dec.  172.  16.  Town   v.   Washburn,   14  Minn. 

'     13.  Fleming  v.  Barden,  126  N.  C.  268,  100  Am.  Dec.  219  and  note. 
450,  36  S.  E.  17,  78  A.  S.  R.  671,  53       Note:  12  Ann.  Cas.  981. 
L.R.A.  316;  and  on  rehearing  127  N.       17.  Note:  12  Ann.  Cas.  98L 
C.  214,  37  S.  E.  219,  53  L.R.A.  326.  18.  NewhaU  v.  Field,  13  N.  M.  82, 

14.  Jenkins  v.  Jensen,  24  Utah  108,   79  Pac.  711,  12  Ann.  Cas.  979  and 
66  Pac.  773,  91  A.  S.  R.  783.  note. 
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and  the  suit  be  not  commenced  within  the  time  limited  by  the 
statute,  all  the  persons  entitled  to  the  joint  action  will  be  barred.^* 
Yet  it  has  been  broadly  held  that  whenever  the  action  is  joint,  there 
can  be  no  recovery  on  any  part  of  a  cause  of  actipn  which  is  barred 
by  the  statute  of  limitations  against  any  of  the  plaintiffs.*®  As 
regards  the  right  of  appeal,  if  one  of  the  parties  to  a  writ  of  error 
is  within  the  saving  clause  of  the  statute  of  limitatiooSy  the  case  is 
saved  for  all  the  parties.^ 

355.  Joint  Tenants. — ^It  is  sometimes  held  that  where  there  is  a 
joint  action  by  tenants  in  common,  if  the  action  is  barred  by  the 
statute  of  limitations  against  one  or  more  it  is  to  be  treated  as  barred 
against  all,*  and  that  tenants  in  common  barred  by  a  statute  of  limitar 
tions  as  to  part  of  the  property  cannot  remove  the  bar  as  to  such  part 
by  allotting  it  in  partition  to  one  of  their  number  who  is  within  the 
saving  of  the  statute,  and  therefore  not  barred;*  but  other  courts 
hold  that  in  such  cases  the  statute  may  operate  against  those  not 
protected  by  saving  clauses,  although  others  being  within  such  clause 
will  not  lose  their  right  to  sue.  In  other  words  each  is  allowed  to 
recover  or  is  barred  as  to  his  aliquot  share  or  portion  of  the  land  as 
he  may  be  within  or  without  the  saving  of  the  statute.*  It  has  also 
been  asserted  that  the  proper  rule  applicable  in  such  cases  is  that, 
except  where  the  necessity  for  all  parties  in  interest  to  join  is  founded 
on  the  nature  of  the  interest  in  the  particular  property,  the  plaintiffs 
recover  in  accordance  with  their  rights  as  developed  on  the  trial  but 
that  in  other  cases  they  must  all  show  a  right  to  recover  when  the 
action  is  brought.* 

356.  Receivers  and  Assignees  in  Bankruptcy. — ^Neither  a  court  of 
equity  nor  a  receiver  appointed  by  it  is  exempt  from  the  operation 
of  the  statute  of  limitations,*  and  it  applies  to  a  contract  made  by  a 
receiver  in  the  same  manner  as  though  the  contract  was  made  in 
his  individual  capacity.'  A  statute  providing  that  no  suit  shall  be 
maintained  between  an  assignee  in  bankruptcy  and  a  person  claiming 
an  adverse  interest  touching  any  property  or  rights  of  property  trans- 
ferable to  or  vested  in  such  assignee,  unless  brought  within  two 

19.  Anding  v.  Davis,  38  Miss.  574,  4.  Cameron,  v.  Hicks,  141  N.  C.  21, 
77  Am.  Dec.  658.  53  S.  E.  728,  7  L.R.A.(N.S.)  407  and 

20.  Learned  v.  Ogden,  80  Miss.  769,  note;    Wade   v.  Johnson,  5   Humph. 
32  So.  278,  92  A.  S.  R.  621.  (Tenn.)   117,  42  Am.  Dec.  422;  Mc- 

1.  Wilkins  v.  Philips,  3  Ohio  St.  49,  Farland  v.  Stone,  17  Vt.  165,  44  Am. 
17  Am.  Dec.  579.  Dec.  325. 

2.  Cameron  v.  Hicks,  141  N.  C.  21,  5.  Cameron  v.  Hicks,  141  N.  C.  21, 
53  S.  E.  728,  7  L.B.A.(N.S.)  407.  But  53  S.  E.  728,  7  L.B.A.(N.S.)  407. 

the  statement  in  this  case  was  made  in  6.  Western  Lunatic  Asylum  v.  Mill- 
reference  to  states  other  than  North  er,  29  W.  Va.  326, 1  S.  E.  740,  6  A.  S. 
Carolina.  R.  644;  Laidley  v.  Smith,  32  W.  Va. 

3.  Wade    v.    Johnson,    5    Humph.  387,  9  S.  E.  209,  25  A.  S.  R.  825. 
(Tenn.)  117,  42  Am.  Dec.  422.  7.  Note;  104  A.  S.  R.  756. 
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years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee,  has  been  construed  as  not  applying  to  a  case  in  which  ^ 
no  adverse  claim  existed  prior  to  the  adjudication  in  bankruptcy. 
Therefore,  if  an  adverse  claim  or  entry  was  not  made  until  after 
the  adjudication,  the  assignee's  right  of  action  is  not  tarred  by  such 
statute,  but  only  by  the  statute  applicable  to  like  actions  brought  by 
other  persons,®  and  there  is  no  want  of  power  in  the  court  to  entertain 
a  suit  after  such  two  years  have  elapsed.*  But  a  suit  by  an  assignee 
in  bankruptcy,  against  the  administrator  of  the  bankrupt,  to  recover 
the  proceeds,  received  by  him,  of  policies  on  the  life  of  the  bankrupt, 
which  he  had  before  his  bankruptcy  assigned  in  trust  for  his  daugh- 
ters, of  whom  the  administrator  is  the  guardian,  is  a  suit  between  the 
assignee  in  bankruptcy  and  one  claiming  an  adverse  interest,  within 
the  meaning  of  a  statute  of  this  character,  and  such  a  suit  has  been 
held  to  be  barred  by  the  two  years'  limitation.*^ 

357.  Sureties  Generally. — ^In  conformity  to  well  recognized  legal 
principles,  no  action  can  be  maintained  against  the  sureties  unless 
the  liability  of  the  principal  exists  at  the  time  of  the  commencement 
of  the  action,**  and  therefore,  where  the  statute  of  limitations  has 
nm  against  the  principal,  recourse  against  the  surety  is  also  barred ;  ** 
and  conversely,  an  interruption  of  the  running  of  the  statute  in  favor 
of  the  principal  stops  its  running  as  to  the  surety  also.*'  But  a  stat- 
ute of  limitations  in  favor  of  sureties  does  not  necessarily  protect 
principals.  Thus  it  has  been  held  thai;  a  statute  providing  that  no 
action  may  be  maintained  against  sureties  on  any  bond  given  by  a 
guardian,  unless  commenced  within  the  time  designated  therein,  does 
not  prevent  the  commencement  and  maintenance  of  an  action  against 
the  principal  after  that  time.**  After  a  cause  of  action  against  the 
principal  debtor  is  barred  a  surety,  as  to  whom  the  statute  has  not 
run  because  he  has  been  absent  from  the  state,  cannot  acquire  any 
right  of  action  against  the  principal  by  payment  of  the  demand.** 
A  surety's  right  to  subrogation  for  the  purpose  of  keeping  alive  as 
against  his  principal  a  judgment  which  he  has  paid  is  barred  when 

8.  Bowen  v.  Delaware,  etc.,  R.  Co.,  165,  134  Pac.  670,  Ann.  Cas.  1914C 
153  N.  Y.  476,  47  N.  E.  907,  60  A.  S.  1012 ;  Spokane  County  v.  Prescott,  19 
R.  667.  Wash.  418,  63  Pac.  661,  67  A.  S.  B. 

9.  Upton  V.  McLaughlin,  106  U.  S.  733. 

640,  26  U.  S.  (L.  ed.)  1197.  Note:  104  A.  S.  R.  754. 

10.  Avery  v.  Cleary,  132  U.  S.  604,  18.  McMullen  v.  Winfield,  etc., 
10  S.  Ct.  220,  33  U.  S.  (L.  ed.)  469.  Ass'n,  64  Kan.  298,  67  Pac.  892,  91  A. 

11.  Spokane  County  v.  Prescott,  19  S.  R.  236,  56  L.B.A.  924. 
Wash.  418,  63  Pac.  661,  67  A.  S.  R.  Note:  104  A.  S.  R.  764. 

733  and  note.    See  generally,  Princi-       14.  Berkin  v.  Marsh,  18,  Mont  152, 

PAL  AND  Agent.  44  Pac.  528,  56  A.  S.  R.  565. 

12.  People  V.  Putnam,  52  Colo.  517,  15.  Stone  v.  Hammell,  83  Cal.  647, 
122  Pac.  796,  Ann.  Cas.  1913E  1264  23  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 
and  note;  Butte  v.  Goodwin,  47  Mont.  425. 
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his  action  against  the  principal  upon  an  implied  assumpsit  for  indem- 
nity is  barred.**  The  claim  of  a  surety  against  the  recipient  of  mis- 
appropriated trust  funds  from  a  guardian  has  been  held  not  to  be 
barred  when  suit  is  brought  by  the  surety  shortly  after  he  is  com- 
pelled to  make  good  the  guardian's  misappropriation.*' 

358.  Right  of  Contribtttion  between  Sureties. — ^Where  a  surety  has 
paid  the  debt  of  the  principal,  and  bias  the  right  to  sue  his  cosurety 
for  contribution,  founding  his  action  upon  the  obligation  contain- 
ing the  contract  of  suretyship,  he  normally  has  the  same  time  within 
which  to  bring  suit  as  the  creditor  would  have  had  on  the  same 
instrument.*®  This  principle  holds  true  even  where  all  the  parties 
lived  in  a  state  under  the  laws  of  which  the  statute  of  limitations 
had  run  against  the  cause  of  action  on  a  note,  and  thereafter  one 
of  the  sureties  removes  his  domicil  to  another  state  where  the  stat- 
ute is  no  defense,  and  a  judgment  is  then  recovered  against  him 
on  the  note,  and  he  is  compelled  to  pay  it.**  If  a  surety  makes  partial 
pajrments  aggregating  more  than  his  share  of  the  debt,  and  his  right 
to  contribution  as  to  all  of  which  except  the  last  is  barred  by  limitation, 
he  is  nevertheless  entitled  to  judgment  against  his  cosurety  for  the 
amount  of  such  last  payment,  where  the  payments  barred  amount 
to  more  than  his  proportion  of  the  debt,  and  the  last  payment  is  less 
than  the  cosurety's  proportion.**  The  status  of  a  guarantor  is  much 
the  same  as  that  of  a  surety  as  regards  the  statute  of  limitations.  The 
liability  of  a  guarantor  is  coextensive  with  the  liability  of  his  prin- 
cipal, and  cannot  be  defeated  by  the  statute  of  limitations  when  the 
debt  of  the  principal  cannot  be  so  defeated,  and  if  a  guarantor  dis- 
charges the  debt  of  his  principal  before  the  statute  of  limitations  has 
operated  against  it,  a  right  of  action  on  such  payment  accrues  in  his 
lavor,  and  against  his  coguarantors,  which  cause  of  action  as  in  other 
cases  is  subject  to  the  statute  of  limitations.* 

359.  Persons  in  Possession  of  Land. — The  statute  of  limitations 
does  not  ordinarily  run  against  one  in  possession  of  land.*  Hence 
no  time  bars  the  right,  either  under  the  statute  of  limitations  or 
presumption  of  payment,  of  a  vendor  to  recover  purchase  money  for 
land,  if  he  has  not  parted  with  the  legal  title.*  And  where  a  mort- 
gagor of  land  has  remained  in  possession  and  brings  suit  to  enforce 

16.  JuBker  v.  Rush,  136  111.  179,  26  20.  Bushnell   y.   Bushnell,  77   Wis. 
N.  E.  499,  11  L.R.A.  183,  435,  46  N.  W.  442,  9  L.R.A.  411. 

17.  United  States  Fidelity,  etc.,  Co.  1.  Hooper  v.  Hooper,  81  Md.  155, 
V.  Adoue,  104  Tex.  379, 137  S.  W.  648,  31  Atl.  508,  48  A.  S.  R.  496. 

138  S.  W.  383,  Ann.  Cas.  1914B  667,  2.  PhiUips  v.  Jones,  79  Ark.  100,  95 

37  L.R.A.(N.S.)  409.    .  S.  W.  164,  9  Ann.  Cas.  131. 

18.  Train  v.  Emerson,  141  Ga.  95,  3.  Evans  v.  Johnson,  39  W.  Va.  299, 
80  S.  E.  554,  49  L.R.A.(N.S.)  950.  19   S.   E.   623,  45   A.  S.  R.   912,  23 

19.  Aldrich  v.  Aldrich,  56  Vt.  324,  L.RA.  737, 
48  Am.  Rep.  79L 
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specific  performance  of  his  agreement  to  purchase  the  land  from  the 
purchaser  at  the  foreclosure  sale,  the  statute  of  limitations  governing 
actions  to  recover  land  held  under  judicial  sales  has  no  application.* 
Nor  can  time  ever  run  against  a  mortgagee  in  possession  because  he 
is  in  the  actual  possession  of  all  the  law  gives  him,  and  the  possession 
itself  is  prima  facie  evidence  that  the  money  is  not  paid.*^  For  the 
same  reason  it  has  been  asserted  that  the  statute  does  not  begin  to 
run  against  a  cestui  que  trust  in  possession  until  the  date  of  his  ouster, 
no  matter  what  the  nature  of  the  trust  may  he.*  But  one  by  assuming 
possession  of  a  tract  of  land  is  not  excused  from  prosecuting  a  suit 
within  the  prescribed  period  of  limitation,  against  a  person  holding 
an  adverse  title  thereto.' 

360.  Remaindermen  and  Reversioners. — Since  the  estate  of  a 
remainderman  is  distinct  from  that  of  the  tenant  of  the  preceding 
particular  estate,  and  cannot  be,  in  any  way,  affected  hy  tiie  laches 
or  any  act  of  the  particular  tenant,®  the  statute  of  limitations  based  on 
an  ouster  of  the  tenant  of  the  particular  estate  will  not  affect  the  rights 
of  a  remainderman  during  the  existence  of  the  particular  estate.* 
Under  this  principle  it  has  been  held  that  children  inheriting  from 
their  mother  real  estate  of  which  their  father  is  tenant  by  the  curtesy 
are  not  entitled  to  possession  until  after  his  death,  and  are  not  guilty 
of  laches  in  remaining  silent  during  their  father's  lifetime,  however 
long,  where  he  was  continuously  in  possession.*®  But  remaindermen 
out  of  possession  and  while  the  life  tenant  is  alive  may  be  authorized 
by  statute  to  bring  an  action  to  determine  and  quiet  their  title  and 
under  such  laws  they  will  be  required  to  do  so  within  the  statu- 
tory period ;  **  but  a  statute  providing  that  no  action  for  the  recovery 
of  real  property  or  the  possession  thereof  can  be  maintained  unless 
the  plaintiff  or  his  predecessor  in  interest  was  seized  or  possessed  of 
the  property  within  five  years  before  the  commencement  of  the  action 
cannot  be  construed  as  making  the  statute  of  limitations  run  before 
a  cause  of  action  has  accrued,  and  thereby  cutting  off  the  right  of 
remaindermen  by  a  possession  held  adversely  to  them  during  the 
continuance  of  the  life  estate.*^    Whenever  a  reversioner  has  a  present 

4.  Phillips  v.  Jones,  79  Ark.  100,  9  Pac.  202,  109  A.  S.  R.  162;  Allen  v. 
S.  W.  164,  9  Ann.  Gas.  131.  De  Groodt,  98  Mo.  159,  11  S.  W.  240, 

5.  PeLtit  V.  Louis,  88  Neb.  496,  129  14  A.  S.  B.  626;  Jackson  v.  Johnson, 
N.  W.  1005,  34  L.R.A.(N.S.)  356  and  5  Cow.  (N.  Y.)  74,  15  Am.  Dec.  433 
note;  Den  v.  Wright,  7  N.  J.  L.  175, 11  and  note.  See  also  Adverse  Posses- 
Am.  Dec.  546.  siON,  vol.  1,  p.  743. 

6.  Fawcett  v.  Fawcett,  85  Wis.  332,  10.  Orthwein  v.  Thomas,  127  III. 
55  N.  W.  405,  39  A.  S.  B.  844.  554,  21  N.  E.  430, 11  A.  S.  R.  159  and 

7.  Hanner  v.   Moulton,   138   U.   S.  note,  4  L.R.A.  434. 

486,  11  S.  Ct.  408,  34  U.  S.  (L.  ed.)  11.  Murray  v.  Qnigley,  119  la.  6,  92 

1032.  N.  W.  8G9,  97  A.  S.  R.  276. 

8.  See  Remainders.  12.  Pryor  v.  Winter,  147  CaL  554, 

9.  Pryor  v.  Winter,  147  Cal.  554,  82  82  Pac.  202,  109  A.  S.  R.  162. 
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right  to  sue  for  injuries  to  the  reversion  the  statute  of  limitations  will 
run  against  him.**  Where  possession  is  taken  under  a  deed  by  a 
married  woman  of  property  which  was  conveyed  to  a  trustee  for  her 
life  and  to  preserve  remainders,  with  power  to  convey  by  joining  the 
life  tenant,  it  seems  that  the  statute  of  limitations  may  operate  against 
not  only  the  trustee,  but  the  life  tenant  and  the  remaindermen.** 

361.  Proceedings  between  Husband  and  Wife. — ^As  a  general  rule, 
the  statute  of  limitations  does  not  run  against  claims  existing  between 
husband  and  wife  during  the  continuance  of  the  marital  relation. 
This  rule  is  based  on  the  general  public  policy  which  discountenances 
controversies  between  husband  and  wife.**  In  several  cases  where 
a  husband  has  appropriated  property  belonging  to  his  wife  and  pur- 
chased property  in  his  own  name,  the  question  of  the  effect  of  the 
statute  of  limitations  on  the  wife's  rights  has  arisen.  In  such  cases 
it  has  been  held  that  the  husband  becomes  a  trustee  of  the  property 
purchased  and  that  her  rights  against  her  husband  ore  not  aflfected 
by  the  statute.**  The  statute  of  limitations  does  not  run  against  a 
wife  on  a  note  given  her  by  her  husband  in  payment  of  an  ant^mar- 
riage  debt  due  from  him  to  her,*^  or  on  a  note  given  by  a  husband 
to  his  wife  as  evidence  that  he  holds  certain  moneys  in  trust  for  her 
as  her  separate  estate,  and  therefore  it  has  been  held  that  such  note 
may  constitute  a  claim  against  his  estate,  regardless  of  the  lapse  of 
time  since  he  made  it.**  Where,  however,  a  mere  loan  is  made  by 
a  wife  to  her  husband  the  statute  may  run  against  it,**  unless  by  law 
she  is  unable  to  sue  her  husband,  in  which  event  her  right  will  be 
suspended  during  the  coverture.**  In  regard  to  real  estate  held  by  a 
husband  and  wife  by  entireties  the  husband  cannot  prejudice  the 
wife's  estate  by  his  laches  or  his  positive  acts.* 

362,  Nonresidents. — In  the  absence  of  any  saving  clause  or  pro- 
vision to  the  contrary,  statutes  of  limitation  operate  against  non- 
resident plaintiflFs  who  bring  actions  in  the  courts  as  well  as  against 
residents.  Were  the  rule  otherwise,  the  result  would  be  that  non- 
resident litigants  coming  into  the  courts  of  a  state  to  enforce  a  foreign 
cause  of  action  would  possess  greater  rights  and  privileges  than  citizens 
of  such  state.     This  does  not  mean  that  statutes  of  limitation  have 

13.  Kingston  ▼.  Lehigh  Val.   Coal  riU,  81  Wis.  151,  60  N.  W.  605,  29  A. 
Co.,  241  Pa.  St.  469,  88  Atl.  763,  49   S.  R.  877. 

L.R.A.(N.S.)  557  and  note.  18.  Veal  v.  Veal,  89  Ky.  314,  12  S. 

14.  Cameron  v.  Hicks,  141  N.  C.  21,  W.  384,  25  A.  S.  R.  534. 

53  S.  E.  728,  7  L.R.A.(N.S.)  407.  19.  In  re  Deaner,  126  la.  701,  102 

15.  Note :    Ann.    Cas.    1914C    570.   N.  W.  825,  106  A.  S.  R.  374. 

And  see  Husband  and  Wipe,  vol.  13,  20.  Dougherty  v.  Snyder,  15  Serg.  & 
p.  1405.  R.   (Pa.)  84,  16  Am.  Dec.  520.     See 

16.  Note:  Ann.  Cas.  1914C  572.  See  supra,  par.  334. 

Husband  and  Wipe,  vol.  13,  pp.  1.  Johnson  v.  Edwards,  109  N.  C, 
1158-1159.  466, 14  S.  E.  91,  26  A.  S.  R.  580. 

17.  Beloit  Second  Nat.  Bank  v.  Mer- 
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any  extraterritorial  effect  so  far  as  foreign  causes  of  action  are  con- 
cerned, but  that  the  foreign  right  sought  to  be  enforced  has  ceased 
to  exist  after  the  statute  has  run  so  far  as  regards  its  enforcement  in 
such  state  is  concerned.*  Mere  nonresidence,  therefore,  does  not 
relieve  against  the  running  of  the  statute  of  limitations  except  wheu 
it  may  be  otherwise  provided  by  law.*  A  state  may  provide  that  an 
action  accruing  against  a  person  when  he  is  out  of  the  state  may  be 
connnenced  witbin  the  time  limited  after  his  return,  and  tliat  if, 
after  the  cause  of  action  accrues,  he  afterwards  departs  from  the  state, 
the  time  of  his  absence  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action.*  A  state  may  enact  a  law  declaring  that 
all  judgments  which  had  been  obtained  in  any  other  state  prior  to 
the  passage  of  the  law  should  be  barred  unless  suit  was  brought  upon 
the  judgment  within  two  years  after  the  passage  of  the  act.*  Laws 
of  this  type  may  be  directed  especially  against  absconding  debtors 
and  may  apply  only  to  cases  where  the  defendant  resides  in  the 
state  when  the  cause  of  action  accrues,  but  is  either  out  of  the  state 
or  has  absconded  or  concealed  himself,  and  they  may  provide  that 
the  time  of  his  absence  or  concealment  shall  not  be  computed  in 
his  favor.®  A  statute  of  a  foreign  country  providing  that  a  cause  of 
action  for  personal  injuries  shall  be  absolutely  extinguished  in  one 
year  will  not  operate  a.«5  a  defense  to  a  suit  in  the  United  States  where 
the  injured  person  left  such  country  before  such  statute  became 
operative  by  the  expiration  of -the  year.' 

XVIII.  Pleading  and  Practice 

General  Matters 

363.  Complaint.— The  general  rule  seems  to  be  that  the  plaintiff 
need  not  affirmatively  show  in  his  complaint  that  the  cause  of  action 
is  not  barred  by  the  statute  in  order  that  he  may  recover,®  as  the  bar 
of  the  statute  is  a  matter  of  defense  which,  in  order  to  prevent  a 
recovery,  must  be  asserted  by  the  defendant  at  the  appropriate  stage 
of  the  proceeding.*    So  it  has  been  decided  that  a  complaint  filed  to 

2.  Arp  V.   Allis-Chalmers   Co.,  130    Cas.  39,  14  L.R.A.(N.S.)  775. 

Wis.  454,  110  N.  W.  386,  118  A.  S.  R.  7.  Canadian  Pac.  R.  Co.  v.  Johns- 
10:16,  8  L.R.A,(N.S.)  997.  ton,  61  Fed.  738,  26  U.  S.  App.  85,  9 

3.  Aultman,  etc.,  Co.  v.  Meade,  121    C.  C.  A.  587,  25  L.R.A.  470. 

Kv.  241,  89  S.  W.  137,  123  A.  S.  R.  8.  State  v.  Parsons,  147  Ind.  579,  47 

193.  N.  E.  17,  62  A.  S.  R.  430  and  note; 

4.  McKoe  V.  Dodd,  152  Cal.  637,  93  Backus  v.  Clark,  1  Kan.  303,  83  Am. 
Pac.  854,  125  A.  S.  R.  82,  14  L.R.A.  Dec.  437  and  note;  Chiles  v.  Drake,  2 
(N.vS.)  780.  Mete.  (Ky.)  146,  74  Am.  Dec.  406  and 

5.  Alabama  Bank  v.  Dalton,  9  How.  note. 

522,  13  U.  S.  (L.  ed.)  242.  9.  See  infra,  par.  366  et  seq.,  as  to 

6.  Bruner  v.  Martin,  76  Kan.  862,  pleading;  par.  373  et  seq.,  as  to  de- 
93  Pac.  165,  123  A.  S.  R.  172,  14  Ann.    rauirer. 
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recover  damages  for  wrongful  death  is  not  demurrable  for  failure  to 
state  that  the  action  was  brought  within  the  period  prescribed,  after 
death,  under  a  statute  giving  the  personal  representative  a  right 
under  certain  circumstances  to  maintain  an  action  for  wrongful  acts 
resulting  in  death,  to  be  commenced  within  a  specified  time  there- 
after.^^ On  this  point,  however,  the  decisions  are  not  in  harmony,^* 
and  other  cases  hold  that  where  a  statute  creates  a  right  of  action, 
conditioned  upon  its  enforcement  within  a  prescribed  period,  time 
is  of  the  essence  of  the  right  arid  it  is  necessary  for  one  bringing  an 
action  thereunder  to  state  a  case  within  the  statute.**  In  this  con- 
nection it  has  also  been  decided  that  a  declaration  in  an  action  under 
a  statute  for  causing  the  death  of  a  person  is  sufficient  after  verdict, 
where  it  alleges  the  time  of  death,  which  was  the  specified  period 
before  the  commencement  of  the  action,  without  specifically  alleging 
that  it  was  within  that  period  before  the  action  was  commenced.** 
In  respect  to  actions  founded  on. fraud  it  has  been  declared  that 
though  a  statute  provides  that  a  cause  of  action  on  the  ground  of 
fraud  shall  not  be  deemed  to  have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  facts  constituting  the  fraud,  the  party 
relying  on  such  statute  must 'show  that  he  used  due  diligence  to 
detect  the  fraud  complained  of,  and  should  state  when  he  discovered 
it,  how  the  discovery  was  made,  and  why  it  was  not  made  sooner.** 
Again,  it  has  been  said  that  an  allegation  in  a  pleading  showing 
money  to  have  been  loaned  at  a  date  sufficiently  remote  to  admit  of 
the  running  of  the  statute  of  limitations  raises  no  presumptioh  that 
the  statute  has  run.  But  when  the  allegation  is  consistent  with  the 
opposite  conclusion — that  is,  that  the  debt  is  not  barred — the  defense 
must  be  raised  by  plea.**  And  in  an  action  on  an  oral  promise  to 
repay  borrowed  money  when  able,  it  is  held  that  the  plaintiff  must 
allege  and  prove  the  debtor's  ability  to  pay.** 

364,  Trial  and  Findings. — ^Where  a  cause  of  action  has  been  barred 
by  the  statute  of  limitations  duly  pleaded,  it  has  been  held  to  be 
proper  in  some  cases  for  the  trial  court  to  direct  a  verdict  for  the 
defendant,*'  and  in  others,  to  sustain  the  motion  of  the  defendants 

» 

10.  Chiles  V.  Drake,  2  Mete.  (Ky.)       18.  Hill  v.  New  Haven,  37  Vt.  501, 
146,  74  Am.  Dec.  406 ;  Sharrow  v.  In-   88  Am.  Dec.  613. 

land  Lines,  214  N.  Y.  101,  108  N.  E.  14.  Lataillade  v.  Orena,  91  Cal.  565, 

217,  L.R.A.1915B  1192  and  note.  27  Pac.  924,  25  A.  S.  R.  219  and  note. 

11.  Note:  L.R.A.1915E  1192.  15.  Curtiss  v.  Aetna  Life  Ins.  Co., 

12.  Morrison  v.  Baltimore,  etc.,  R.  90  Cal.  246,  27  Pac.  211,  25  A.  S.  R. 
Co.,  40  App.  Cas.  (D.  C.)  391,  Ann.  114. 

Cas.  1914C  1026  and  note;  Gulledfre  16.  Van  Buskirk  v.  Kuhns,  164  Cal. 

V.  Seaboard  Air  Line  R.  Co.,  147  N.  472,  129  Pac.  587,  Ann.  Cas.  1914B 

C.  234,  60  S.  B.  1134, 1?5  A.  S.  R.  544  932,  44  L.R.A.(N.S.)  710. 

and  note.  17.  Curran  v.  Witter,  68  Wis.  16,  31 

Notes:   19  Ann.   Cas.   821;   L.R.A.  N.  W.  705,  60  Am.  Rep.  827. 
1915E  1192. 
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for  a  nonsuit/^  and  the  statute  of  limitations  cannot  when  not  pleaded 
be  made  an  issue  for  the  first  time  by  motion  to  direct  a  verdict.^' 
But  it  has  been  held  that  even  if  the  action  has  been  barred  by  limita- 
tion, that  question  cannot  be  raised  by  a  motion  to  quash  the  process.*® 
Where  matters  are  sought  to  be  established  in  rebuttal  to  meet  and 
overcome  a  presumption  of  payment  from  lapse  of  time,  it  is  the 
function  of  the  court  to  determine  whether  the  facts  and  circum- 
stances relied  on  would  amount  to  a  rebuttal  of  the  presumption.^ 
On  the. other  hand,  certain  questions  affecting  the  statute  of  limita- 
tions may  be  treated  as  mixed  issues  of  law  and  fact  to  be  passed  upon 
by  the  jury.  For  example,  where  the  facts  are  disputed  that  go  to 
prove  a  new  promise  sufficient  to  take  a  debt  out  of  the  statute  of 
limitations,  the  jury  on  this  ground  may  determine  whether  a 
sufficient  acknowledgment  or  promise  has  been  made.*  And  where 
the  application  of  a  statute  of  limitations  depends  on  whether  a  defend- 
ant was  absent  from  the  state  for  longer  than  two  years,  it  has  been 
held  that  the  jury  was  justified  in  deciding  that  the  statute  had  not 
nm  where  the  sole  witness  on  the  subject  testified  that  the  defendant 
was  absent  from  the  state  either  two,  three  or  four  years.*  Again, 
it  seems  that  a  finding  is  sufficient  if  the  truth  or  falsity  of  each 
material  allegation  in  issue  can  be  demonstrated  therefrom.  Under 
this  rule  the  courts  have  held  that  a  finding  that  a  second  account 
included  the  amount  due  in  a  first  account  amounted  to  a  finding 
that  the  action  was  not  barred  by  the  statute  of  limitations.*  It  may 
also  be  stated  that  a  special  finding  of  the  court  for  the  defendant  on 
a  plea  of  the  statute  of  limitations  is  sufficient,  although  it  does  not 
find  the  contract  by  which  the  suit  was  brought,  or  fix  the  date  when 
the  cause  of  action  accrued.* 

365.  Appeal  and  New  Trial. — ^The  rule  is  generally  recognized  that 
the  defense  of  the  statute  of  limitations  will  not  be  considered  when 
it  is  raised  for  the  first  time  in  an  appellate  court.*  The  refusal  of 
the  court  to  admit  at  that  state  of  the  proceedings  the  plea  of  the 
statute  of  limitations  appears  to  be  based  on  the  doctrine  that  the 
parties  seeking  to  invoke  the  statute  have  waived  their  right  to  do  ao 
by  having  failed  to  interpose  it  in  the  lower  court.'    But  it  has  been 

18.  Butte  V.  Goodwin,  47  Mont.  155,  14  Am.  Rep.  584. 

134  Pac.  670,  Ann.  Gas.  1914C  1012.         4.  Ready    ▼.    MeDonald,    128    Cal. 

19.  Borghart  v.  Cedar  Rapids,  126   663,  61  Pac.  272,  79  A.  8.  R.  76  and 
la.  313,  101  N.  W.  1120,  68  L.R.A.  note. 

306.  6.  Meath  v.   Board  of  Mississippi 

20.  Lane  v.  Bauserman,  103  Va.  146,  Levee  Com'rs,  109  U.  S.  268,  3  8.  Ct, 
48  S.  E.  867,  106  A.  S.  R.  872.  284,  27  U.  8.  (L.  ed.)  930. 

1.  Gregory  v.  Com.,  121  Pa.  St.  611,  6.  Upton  v.  McLaughlin,  105  U.  S. 
15  Atl.  452,  6  A.  S.  R.  804  and  note.  640,  26  U.  S.  (L.  ed.)  1197;  Bardon  v. 

2.  Martin  v.  Broach,  6  Ga.  21,  50  Land,  etc..  Imp.  Co.,  157  U.  8.  327,  16 
Am.  Dec.  306.  8.  Ct.  650,  39  U.  S.  (L.  ed.)  719. 

3.  Kennedy  v.  Shea,  110  Mass.  147,  7.  See  supra,  par.  240. 
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held  to  be  proper  to  raise  the  question  of  the  statute  of  limitations 
by  motion  to  set  aside  supplementary  proceedings  instituted  on  a 
judgment,  provided  that,  under  the  particular  circumstances  of  the 
case,  the  question  could  not  have  been  raised  at  an  earlier  stage  in 
the  proceedings.®  And  where  an  action  for  permanent  damage  to 
real  property  has  been  barred  by  limitation,  and  the  statute  has  been 
properly  pleaded,  an  appellate  court  will  refuse  to  reverse  a  judg- 
ment for  the  defendant  on  account  of  an  erroneous  instruction  as  to 
permanent  damage,  since  no  advantage  would  result  from  the  award 
of  a  new  trial.*  Again,  when  .the  refusal  of  the  trial  court  to  permit 
the  plea  of  limitations  to  be  filed  on  the  ground  that  it  has  not  been 
filed  within  the  time  prescribed  by  the  roles  of  practice  adopted  in 
that  court,  the  appellate  court  will  presume  that  the  court  below 
construed  correctly  its  own  rules,  unless  the  party  excepting  to  the 
refusal  incorporates  the  rule  in  his  bill  of  exceptions.^®  On  ti^e  other 
hand,  it  has  been  held  that  a  new  trial  may  be  ordered  in  a  case  in 
which  evidence  tended  to  show  that  the  action  was  barred  by  limita- 
tions as  to  one  or  more  unequal  parts  of  certain  land  which  was  not 
undivided  and  that  it  was  not  barred  as  to  other  parts,  but  failed  to 
disclose  as  to  which  parts  the  statutory  bar  was  complete,  and  such 
uncertainty  in  the  proof  was  due  to  the  fact  that  neither  the  trial 
court  nor  counsel  deemed  such  proof  material.**  Trial  courts,  also, 
are  usually  accorded  considerable  discretion  in  the  granting  or  refus- 
ing to  grant  new  trials  on  questions  involving  the  plea  of  limitation 
laws.  Thus  it  has  been  held  proper  for  a  court  to  set  aside  a  default 
at  the  term  in  which  the  judgment  was  rendered,  on  good  cause  shown, 
and  to  permit  the  defendant  to  plead  the  statute  of  limitations.** 

Pleading  Statute 

366.  General  Matters. — A  plea  of  the  statute  of  limitations,  pre- 
sented when  the  limitation  period  has  expired,  in  a  suit  by  a  foreign 
corporation  which  has  not  complied  with  the  requirements  of  a 
statute  forbidding  it  to  prosecute  a  suit  until  it  has*  so  complied, 
has  been  held  to  be  in  ample  time,  although  the  suit  was  commenced 
some  time  before.**  But  it  has  been  declared  that  a  plea  of  the  stat- 
ute cannot  be  sustained  which  rests  upon  a  supposed  state  of  facts 
which  may  not  exist.  It  must  be  an  answer  to  any  case  which  may 
be  legally  established  under  the  declaration.     So  where  the  statute 

8.  Merchants'  Nat.  Bank  v.  Braith-       11.  Paine  v.  Dodds,  14  N.  D.  189, 
waite,  7  N.  D.  368,  75  N.  W.  244,  66   103  N.  W.  931, 116  A.  S.  R.  674. 

A.  S.  R.  653.  12.  Wilson  v.  Torbet,  3  Stew.  (Ala.) 

9.  Cherry  v.  Lake  Drummond  Canal,   296,  21  Am.  Dec.  632. 

etc.,  Co..  140  N.  C.  422,  53  S.  E.  138,  13.  Western  Electrical  Co.  v.  Pick- 
Ill  A.  8.  R.  850,  6  Ann.  Cas.  143.  ett,  51  Colo.  415,  118  Pac.  988,  Ann. 

10.  Packet  Co.  v.  Sickles,  19  Wall.  Cas.    1913A    1322,    38    L.R.A.(N.S.> 
611,  22  U.  S.  (L.  ed.)  203.  702. 

987 


§  367  LIMITATION  OF  ACTIONS  17  R.  C.  L. 

imposed  a  bar  on  a  certain  species  of  contracts  after  three  years  and 
on  others  after  two  years  the  plea  of  the  statute  was  held  to  be  bad 
where  it  did  not  show  that  the  contract  in  question  was  of  the  latter 
class. ^^  Again,  when  a  plea  of  the  statute  of  limitation  of  another 
state  is  made  it  should  allege  the  terms  and  provisions  of  the  statute 
of  such  other  state.  If  this  is  not  done,  the  court  may  assume  that 
the  cause  of  action  is  governed  by  the  laws  of  the  state  in  which  the 
proceedings  are  brought.^*  And  where  a  statutory  rule  exists  to  the 
effect  that  a  statute  of  limitations  may  be  pleaded,  without  stating  the 
facts,  by  a  general  statement  that  the  cause  of  action  is  barred  by  a 
specified  section  of  the  law,  it  is  held  not  to  be  subject  to  an  implied 
exception  in  the  case  of  a  limitation  law  applicable  to  actions  barred 
in  another  state.^*  The  defense  of  the  statute  of  limitations  may  be 
set  up  in  an  answer  as  well  as  by  technical  plea.^'  And  where  the 
statute  is  pleaded  as  a  defense,  tlie  matters  upon  which  the  plaintiff 
relies  for  relief  against  such  defense  are  usually  deemed  to  have  been 
pleaded  in  his  reply  thereto.** 

367.  Necessity  of  Pleading. — It  may  be  stated  generally  that  indul- 
gence will  not  be  granted  to  a  party  who  fails,  in  due  time  and  proper 
form,  to  invoke  the  protection  of  the  statute  of  limitations.**  And 
it  is  a  general  rule  that  unless  the  facts  that  raise  the  bar  of  the  stat- 
ute appear  to  be  admitted,*®  so  that  the  defense  is  available  by  de- 
murrer,*' it  is  necessary,  in  order  to  get  the  benefit  of  the  enactment 
as  a  defense,  that  a  debtor  must  plead  it  specially,  and  if  he  fails  to 
do  so  the  defense  is  not  available,  for  it  is  deemed  waived,  and  the 
plaintiff  may  recover  as  in  other  cases,  notwithstfit,nding  the  statute 
has  run.*  The  reason  for  this  rule  lies  in  the  fact  that  statutes  of 
limitation  presuppose  an  established  substantive  right,  but  forbid  the 
plaintiff  from  enforcing  it  by  the  customary  remedies.  Therefore, 
the  statute  is  a  weapon  of  defense,  and  ordinarily  must  be  pleaded  and 

14.  Lyon  v.  Bertram,  20  How.  149,  Easton  Nat.  Bank  v.  American  Brick, 
15  U.  S.  (L.  e^)  847.  etc.,  Co.,  70  N.  J.  Eq.  732,  64  Atl.  917, 

15.  Valz  V.  Birmingham  First  Nat.  10  Ann.  Cas.  84,  8  L.E.A.(N.S.)  271. 
Bank,  96  Ky.  543,  29  S.  W.  329,  49  A.  20.  Easton  Nat.  Bank  v.  American 
S.  R.  306.  Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64 

16.  Allen  v.  Allen,  95  Cal.  184,  30  Atl.  917,  10  Ann.  Cas.  84,  8  L.R.A. 
Pac.  213,  16  L.R.A.  646.  (N.S.)  271. 

17.  Dugan  v.  Gittings,  3  Gill  (Md.)  1.  Low  v.  Ramsey,  135  Ky.  333, 122 
138,  43  Am.  Dec.  306;  Duckett  v.  Na-  S.  W.  167,  135  A.  S.  R.  459.  As  to 
tional  Mechanics'  Bank,  86  Md.  400,  demurrer  as  means  of  interposing  de- 
38  Atl.  983,  63  A.  S.  R.  513,  39  L.R.A.  fense  of  statute  of  limitations,  see  in- 
84 ;  Dickson  v.  Miller,  11  Smedes  &  M.  f ra,  par.  373  et  seq. 

(Miss.)  594,  49  Am.  Dec.  71.  2.  Sullivan  v.  Portland,  etc.,  R.  Co., 

18.  Fox  V.  Tay,  89  Cal.  339,  24  Pac.  94  U.  S.  806,  24  U.  S.  (L.  ed.)  324; 
855,  26  Pac.  897,  23  A.  S.  R.  474.  See  Alexander  v.  Bryan,  110  U.  S.  414,  4 
however,  infra,  par.  379.  S.   Ct.  107,  28  U.  S.    (L.  ed.)    195; 

19.  Retzer  v.  Wood,  109  U.  S.  185,  Sanger  v.  Nightingale,  122  U.  S.  176, 7 
3  S.  Ct.  164,  27  U.  S.  (L.  ed.)   900;  S.  Ct.  1109,  30  U.  S.  (L.  ed.)   1105; 
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relied  on  by  the  defend^^nt.'  Yet  the  necessity  of  pleading  the  statute 
of  limitations  applies  only  to  cases  where  the  remedy  alone  is  taken 
away,  and  in  which  the  defense  is  by  way  of  confession  and  avoidance 
and  does  not  apply  where  the  right  and  title  to  the  thing  is  extin- 
guished and  gone,  and  the  defense  is  by  denial  of  that  right  Thus 
where  the  right  of  a  plaintiff  to  rent  is  extinguished  after  twenty 
years  the  rule  requiring  the  pleading  of  the  statute  is  inapplicable 
and  the  question  may  be  raised  by  a  plea  of  non  tenuit.*  And  the 
statute  need  not  be  pleaded  in  ejectment  as  a  defense  but  is  available 

Shields  v.  Schiff,  124  U.  S.  351,  8  S.  39  L.R.A.  84;  Emerson  v.  Gaither,  103 
Ct.  510,  31  U.  S.  (L.  ed.)  445;  Gorm-  Md.  564,  64  Atl.  26,  8  L.R.A.(N.S.) 
ley  V.  Bunyan,  138  U.  S.  623,  11  S.  738;  Gilbert  v.  Hewetson,  79  Minn. 
Ct  453,  34  U.  S.  (L.  ed.)  1086;  Will-  326,  82  N.  W.  655,  79  A.  S.  R.  486  and 
ard  V.  Wood,  164  U.  S.  502,  17  S.  Ct.  note;  Wilkinson  v.  Flowers,  37  Miss. 
176,  41  U.  8.  (L.  ed.)  631;  Rich  v.  579,  75  Am.  Dec.  78;  Tazoo,  etc.,  R. 
Bray,  37  Fed.  273,  2  L.R.A.  225 ;  Was-  Co.  v.  Kirk,  102  Miss.  41,  58  So.  710, 
sell  y.  Reardon,  11  Ark.  705,  54  Am.  834,  Ann.  Cas.  1914C  968,  42  L.R.A. 
Dec.  245  and  note;  Strayhom  v.  Mc-  (N.S.)  1172;  Parchen  v.  Chessman,  49 
Call,  78  Ark.  209,  95  S.  W.  455,  8  Mont.  326, 142  Pac.  631,  146  Pac.  469, 
Ann.  Cas.  377  and  note;  Western  Ann.  Cas.  1916A  681 ;  Shreve  v.  Joyce, 
Union  Tel.  Co.  v.  State,  82  Ark.  309,  36  N.  J.  L.  44, 13  Am.  Rep.  417 ;  Eas- 
101  S.  W.  748,  12  Ann.  Cas.  82  and  ton  Nat.  Bank  v.  American  Brick,  etc., 
note;  Cooke  v.  Spears,  2  Cal.  409,  56  Co.,  70  N.  J.  Eq.  732,  64  Atl.  917,  10 
Am.  Dec.  348;  Curtiss  v.  Aetna  Life  Ann.  Cas.  84,  8  L.RA.(N.S.)  271; 
Ins.  Co.,  90  Cal.  245,  27  Pac.  211,  25  Waggoner  v.  Jermaine,  3  Denio  (N. 
A.  S.  R.  114;  Brown  v.  Bell,  46  Colo.  Y.)  306,  45  Am.  Deo.  474;  Sturges  v. 
163, 103  Pac.  380,  133  A.  S.  B.  54,  23  Burton,  8  Ohio  St.  215,  72  Am.  Dec. 
L.R.A.(N.S.)  1096;  Morrison  ▼.  Bal-  582  and  note;  Martin  v.  Pittsburg  Rys. 
timore,  etc.,  R.  Co.,  40  App.  Cas.  (D.  Co.,  227  Pa.  St.  18,  75  Atl.  837,  19 
C.)  391,  Ann.  Cas.  1914C  1026;  Wor-  Ann.  Cas.  818,  26  L.R.A.(N.S.)  1221 
thy  V.  Johnson,  8  Ga.  236,  52  Am.  Dec.  and  note;  Jackson  v.  Plyler,  38  S.  C. 
399  and  note;  Gebhart  v.  Adams,  23  496, 17  S.  £.  255,  37  A.  S.  R.  782- and 
III.  397,  76  Am.  Dec.  702  and  note;  note;  Iowa  Loan,  etc.,  Co.  y.  Schnose, 
Sleeth  V.  Murphy,  Morris  (la.)  321,  19  S.  D.  248,  103  N.  W.  22,  9  Ann. 
41  Am.  Dec.  232;  Wapello  County  v.  Cas.  255;  McCarthy  Bros.  Co.  v.  Hans- 
Bigham,  10  la.  39,  74  Am.  Dec.  370  kutt,  29  S.  D.  535,  137  N.  W.  286, 
and  note;  Easton  ▼.  Somerville,  111  Ann.  Cas.  1914D  8^  and  note;  John- 
la.  164,  82  N.  W.  475,  82  A.  S.  R.  502  son  ▼.  Cooper,  2  Yerg.  (Tenn.)  524,  24 
and  note;  Fred  Miller  Brewing  Co.  v.  Am.  Dec.  502;  Gibson  v.  Green,  89  Va. 
Capital  Ins.  Co.,  Ill  la.  590,  82  N.  W.  524,  16  S.  E.  661,  37  A.  S.  R.  888 
1023,  82  A.  S.  R.  529  and  note;  Back-  and  note;  Parker  v.  Kane,  4  Wis.  1, 
us  ▼.  Clark,  1  Elan.  303,  83  Am.  Dec.  65  Am.  Dec.  283  and  note. 
437  and  note;  Chiles  ▼.  Drake,  2  Mete.  Notes:  61  A.  S.  R.  931;  90  A.  S.  R. 
(Ky.)  146,  74  Am.  Dee.  406;  Valz  v.  670;  109  A.  S.  R.  641. 
Birmingham  First  Nat.  Bank,  96  Ky.  See  infra,  par.  371,  as  to  amend- 
543,  29  S.  W.  329,  49  A.  S.  R.  306  and  ment  of  pleading, 
note;  Low  y.  Ramsey,  135  Ky.  333, 122  3.  Chesapeake,  etc..  Canal  Co.  t. 
8.  W.  167,  135  A.  S.  R.  459 ;  Cham-  United  States,  223  Fed.  926,  139  C.  C. 
bers  V.  Chambers,  4  Gill  &  J.  (Md.)  A.  406,  L.R.A.1916B  734. 
420,  23  Am.  Dec.  572;  Duckett  v.  Na-  4.  De  Beauvoir  v.  Owen,  5  Exch. 
tional  Mechanics'  Bank,  86  Md.  513,  166, 19  L.  J.  Ex.  177, 16  Eng.  Rul.  Cas. 

38  Atl.  983,  63  A.  S.  R.  513  and  note,  313. 
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as  such  under  a  general  denial.*  It  has  also  been  decided  that,  under 
a  statute  which  forbids  the  allowance  of  a  claim  against  an  estate 
which  is  shown  to  be  barred  by  the  statute  of  limitations,  it  is  not 
necessary  to  plead  the  statute  thereto.*  Furthermore,  a  plaintiff  may 
usually  avail  himself  of  the  statute  of  limitations  against  a  set-off 
given  in  evidence  by  the  defendant  without  pleading  the  statute  in 
any  way.^  Again,  it  has  been  held  that  the  statute  of  limitations  is 
available  as  a  defense  without  a  formal  plea  thereof,  if  the  nature  of 
the  proceeding  is  such  that  the  statute  cannot  be  interposed  directly 
as  a  bar  to  the  plaintiff's  right  of  action,  and  is  relied  upon  merely 
as  precluding  the  plaintiff  from  assailing,  on  the  ground  of  fraud, 
an  instrument  offered  in  evidence  by  the  defendant*  And  the  gen- 
eral rule  that  a  party  making  a  defense  of  the  statute  of  limitations 
must  plead  the  statute,  if  he  wishes  the  benefit  of  its  provisions,  has 
no  application  to  suits  in  the  court  of  claims  against  the  United 
States.* 

368.  Rule  in  Equity  as  to  Pleading  Statute. — The  general  necessity 
of  pleading  the  statute  has  been  asserted  in  cases  where  it  is  relied  on 
in  a  suit  in  equity.*®  In  that  case,  however,  it  has  been  held  that  the 
plea  of  the  statute  is  not  required  to  be  formal  or  teohnical;  a  sub- 
stantial statement  of  the  defense  intended  to  be  relied  on,  which  clearly 
advises  the  opposite  party  of  its  true  character,  being  all  that  is 
required,  but  if  the  language  used  is  equivocal  or  subject  to  two  con- 
structions, one  of  which  would  present  one  charactOT  of  defense  and 
the  other  a  different  one,  the  defendant  will  not  be  allowed  to  avail 
himself  of  proof  applicable  to  either.**  The  reason  for  the  general 
rule  is  that  the  complainant  should  have  notice  of  the  defense  in 
order  that  he  may  have  an  opportunity  of  bringing  his  case  within 
the  exceptions  of  the  statute  by  special  replication,  or  by  an  amend- 
ment of  his  bill,  fiuid  not  be  taken  by  surprise  at  the  hearing.**  Under 
this  rule  the  statute  may  be  pleaded  in  actions  of  dower  in  equity, 
and  where  the  bill  does  not  state  any  circumstances  to  take  the  case 
out  of  the  statute,  the  plea  may  be  a  pure  plea,  and  need  not  be  accom- 
panied by  an  answer  in  a  case  in  which  the  bill  merely  contains  the 
formal  allegations  in  regard  to  title  papers,  which  are  found  in  such 
bills,  for  the  purpose  of  bringing  what  is  ordinarily  a  legal  right 

5.  Stocker  v.  Green,  94  Mo.  280,  7       10.  Strayhom  v.   McCall,  78   Ark. 
S.  W.  279,  4  A.  S.  R.  382  and  note.  209,  95  S.  W.  455,  8  Ann.  Cas.  377  and 

6.  Martin  v.  Martin,  108  Wis.  284,  note;    Chambers  v.   Chalmers,  4   GiU 
84  N.  W.  439,  81  A.  S.  R.  895.  &  J.    (Md.)    420,  23  Am.  Dec.  572; 

7.  Woodland  Oil  Co.  v.  Byers,  223  Johnson  v.  Cooper,  2  Yerg.   (Tenn.) 
Pa.  St.  241,  72  Atl.  518,  132  A.  S.  R.  524,  24  Am.  Dec.  602. 

737.  11.  Wilkinson  ▼.  Flowers,  37  Miss. 

8.  Jackson  v.  Plyler,  38  S.  C.  496,   579,  75  Am.  Dec  78  and  note. 

17  S.  E.  255,  37  A.  S.  R.  782  and  note.       12.  Strayhom   v.   McCall,   78   Ark. 

9.  Finn  v.  United  States,  123  U.  S.   209,  95  S.  W.  456,  8  Ann.  Cas.   377 
227,  8  8.  Ct.  82,  31  U.  S.  (L.  ed.)  128.   and  note, 
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» 

within  the  jurisdiction  of  a  court  of  equity.*'  Similarly  it  has  been 
held  that  a  defendant  to  an  attaclmient  in  chancery  may  plead  the 
statute  of  limitations  without  answer.^* 

369.  Application  of  Rule  as  to  Pleading  Statute. — The  general 
rule  that  the  statute  must  be  pleaded  has  been  applied  in  actions  on 
penal  statutes,  as  for  instance  an  action  to  recover  a  statutory  penalty 
for  cutting  timber,**  or  for  the  failure  of  a  corporation  to  file  with  the 
secretary  of  state  a  copy  of  its  articles  of  incorporation  and  to  pay  the 
fee  required  by  law,***  or  to  recover  the  penalty  and  damages  for  failure 
t^  maintain  cattle  guards.*^  But  in  other  cases  it  has  been  held  that 
tlie  question  of  the  expiration  of  the  limitation  period  may  be  raised 
by  general  denial  in  a  suit  for  a  penalty  which,  by  statute,  must  be 
brought  within  a  specified  time  after  the  offense  is  committed.*®  In 
(conformity  to  the  general  rule  the  courts  have  also  held  that  the 
defense  of  the  statute  must  be  properly  raised  by  a  plea  of  the  statute 
in  actions  for  the  foreclosure  of  mortgages,*'  and  in  a  suit  against  a 
surety ,'^^  or  against  the  estate  of  a  decedent.*  And  where  a  petition 
in  chancery  has  been  filed  by  the  receiver  of  an  insolvent  corporation, 
to  enforce  stockholders'  liability  for  unpaid  stock  subscriptions  to 
satisfy  creditors'  claims,  if  the  stockholders  do  not  question  the  validity 
of  a  certain  claim  as  against  the  corporation  or  assert  that  it  is  barred 
by  the  statute  they  will  not  be  permitted  to  claim  on  appeal  that  the 
debt  of  such  person  is  barred.*  And  the  statute  nnist  be  pleaded,  in 
order  to  limit  the  recovery  for  a  nuisance,  to  the  damages  accruing 
within  the  statutory  period  next  before  the  commencement  of  tlie 
action.*  Similarly  in  an  action  on  a  promissory  note  secured  by  a 
mortgagi,  where  the  defendant  has  set  up,  as  a  counterclaim,  pay- 
ments made  to  the  plaintiff  under  an  agreement  which  is  not  binding, 
it  has  been  held  that  the  plaintiff  cannot  contend  that  some  of  such 
payments  are  barred  by  limitation,  if  he  has  failed  to  plead  the 
statute  to  the  counterclaim.*    But  it  has  been  decided  that  limitations 

13.  Conover  v.  Wright,  6  N.  J.  Eq.       Note :  12  Ann.  Cas.  87. 

613,  47  Am.  Dec.  213.  19.  Shields  v.  Shiff,  124  U.  S.  351, 

14.  Wilson  V.  Koontz,  7  Cranch  202,  8  S.Xt.  510,  31  U.  S.  (L.  ed.)  445; 
3  F.  S.  (L.  ed.)  315.  Wilkinson  v.  Flowers,  37  Miss.  579,  75 

15.  Gebhart  v.  Adams,  23  111.  397,   Ara.  Dec.  78. 

76  Am.  Dec.  702  and  note.  20.  Alexander  v.  Bryan,  110  U.  S. 

16.  Western  Union  Tel.  Co.  v.  State,  414,  4  S.  Ct.  107,  28  U.  S.  (L.  ed.)  195. 
82  Ark.  309,  101  S.  W.  748,  12  Ann.  1.  Easton  v.  Somerville,  111  la.  164, 
Cas.  82  and  note.  82  K  W.  475>  82  A.  S.  R.  502  and 

17.  Yazoo,  etc.,  R.  Co.  v.  Kirk,  102  note. 

Miss.  41,  58  So.  710,  834,  Ann.  Cas.  2.  Easton   Nat.   Bank  v.   American 

1914C  968,  42  L.R.A.(N.S.)  1172.  Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64 

18.  Western  Electrical  Co.  v.  Pick-  Atl.  917,  10  Ann.  Cas.  84,  8  L.R.A. 
ett,  51  Colo.  415,  118  Pac.  988,  Ann.  (N.S.)  271. 

Cas.  1913A1322,  38L.R.A.(N.S.)  702.       3.  Waggoner  v.  Jermaine,  3  Do  lio 
See  also  Estill  v.  Fox,  7  T.  B.  Mon.    (N.  Y.)  306,  45  Am.  Dec.  474. 
(Ky.)  552,  18  Am.  Dec.  213.  4.  Iowa  Loan,  etc.,  Co.  v.  Schnose, 
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need  not  be  specially  pleaded  by  the  defendant  in  an  action  for  death 
by  wrongful  act,  as  the  action  is  a  statutory  one,  and  a  requirement 
in  the  enactment  that  the  action  muat  be  brought  within  a  certain 
time  is  regarded  as  a  condition  to  the  right  to  maintain  the  action 
and  not  as  a  technical  statute  of  limitations.^ 

370.  Sufficiency  of  Plea  of  Statute. — In  determining  the  sufficiency 
of  a  plea  of  the  statute  of  limitations,  it  is  proper  for  the  court  to  strip 
it  of  all  surplusage.®  Ordinarily  a  defendant  relying  on  this  defense 
must  allege,  not  matter  of  law,  but  the  facts  which  bring  the  case 
within  the  operation  of  the  bar.'  The  statute,  it  has  been  held,  is 
sufficiently  pleaded  by  an  answer  which  alleges  that  the  cause  of 
action  asserted  in  the  complaint  did  not  accrue  within  the  period 
prescribed  by  statute  prior  to  the  commencement  of  the  action.*  Thus 
such  an  answer  has  been  held  sufficient  in  the  case  of  a  complaint 
seeking  relief  on  the  ground  of  fraud.®  And  it  has  been  held  that 
a  plea  that  an  action  is  barred  by  a  certain  section  of  the  code,  without 
specifying  the  subdivision  thereof  which  alone  can  apply  to  the  action, 
is  not  a  nullity,  and  that  the  objection  to  pleading  the  statute  in  this 
manner  is  waived  by  a  failure  to  raise  the  que.»^tion  in  the  trial  court. ^® 
And  where  a  complaint  alleged  the  rendering  of  services,  frequent 
promises  to  pay  therefor,  and  the  reasonable  value  thereof,  an  answer 
jillet^^ng  that  if  the  defendant  promised  any  compensation  it  was  in 
parol,  and  more  than  three  years  had  elapsed  since  the  making  of  such 
promise,  and  that  the  defendant  specially  pleaded  the  statute  of  limita- 
tions upon  such  promise,  the  statute  was  held  to  be  sufficiently  pleaded, 
whether  the  action  was  upon  an  express  or  implied  promise.^*  But 
a  mere  statement  in  the  answer  in  a  suit  in  equity  to  foreclose^ a  niortr 
j2:age  that  no  credits  were  entered  on  the  margin  of  the  mortgage 
has  been  held  insufficient  as  a  plea  of  the  statute  of  limitations,  it 
being  declared  that  an  intention  to  rely  on  the  statute  should  be 
plainly  manifested  and  the  facts  constituting  the  bar  should  be  set 
forth.**  And  if,  in  an  action  to  foreclose  a  mortgage,  a  junior  mort>- 
gagee  made  a  party  defendant  answers,  alleging  that  his  lien  is  prior 
and  superior  to  that  of  the  plaintiff,  this  is  held  not  to  be  a  pleading 
of  the  statute  of  limitations  against  the  plaintiffs  claim,  nor  to  entitle 
such  defendant  to  resist  the  plaintiff's  suit  on  the  ground  that  his  cause 

19  S.  D.  248,  103  N.  W.  22,  9  Ann.  Searls  v.  Knapp,  5  S.  D.  325,  58  N. 

Cas.  255.  W.  807,  49  .A.  S.  R.  873  and  note. 

5.  Martin  v.  Pittsburg  Rys.  Co.,  227  9.  Piper  v.  Hoard,  107  N.  Y.  67,  13 
Pa.  St.  18,  75  Atl.  837,  19  Ann.  Cas.  N.  E.  632,  1  A.  S.  B.  785  and  note. 
818  and  note,  26  L.R.A.(N.S.)  1221.  10.  Churchill    v.    Woodworth,     148 

6.  Rogers  v.  Durant,  140  U.  S.  298,  Cal.  669,  84  Pac.  156, 113  A.  S.  R.  324. 
11  S.  Ct.  754,  35  U.  S.  (L,  ed.)  481.  11.  Grady  v.  Wilson,  115  N.  C.  344, 

7.  Boyd  V.  Blankman,  29  Cal.  19,  87  20  S.  E.  518,  44  A.  S.  R.  461  and  note. 
Am.  Dec.  146.  12.  Strayhom  v.    McCall,   78   Ark. 

8.  Piper  v.  Hoard,  107  N.  Y.  67,  13  209,  78  S.  W.  209,  8  Ann.  Cas.  377  and 
N.  E.  632,  1  A.  S.  R.  785  and  note;  note. 
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of  action  is  a  note  in  renewal  of  a  debt  which  is  barred  by  the  statute.^' 
Again,  if  the  statute  of  limitations  is  pleaded  to  a  whole  cause  of 
action,  and  it  appears  on  the  trial  that  the  plea  is  good  as  to  some 
only  of  the  items  for  which  the  plaintiflF  seeks  to  recover,  such  plea  is 
not  bad  because  interposed  to  the  whole  cause  of  action.**  So  where 
separate  causes  of  action  are  set  up  in  separate  counts,  and  the  defend- 
ant pleads  the  statute  to  the  whole  declaration,  the  plaintiff  is  entitled 
to  recover  if  one  of  his  causes  of  action  is  not  within  the  bar.**^ 

371.  Amendments  Pleading  Statute. — ^Although  it  is  a  general 
rule  that  the  defense  of  the  statute  is  deemed  to  be  waived  unless  it 
is  taken  advantage  of  by  plea  or  demurrer,**  yet  an  exception  seems 
to  be  generally  recognized  by  which  a  defendant  has  been  permitted 
to  amend  his  pleading  so  as  to  set  up  the  bar  of  the  statute  where 
such  procedure  appears  to  be  justified  in  the  mind  of  the  court  as 
being  in  furtherance  of  justice,*^  such  a  plea  being  said  to  be  one 
to  the  merits,*^  and  its  allowance  by  amended  pleading  not  to  be 
discriminated  against.**  So  an  amendment  to  an  answer  by  setting 
up  the  statute  of  limitations  has  been  held  permissible  under  a  statute 
authorizing  amendments  in  furtherance  of  justice  to  correct  a  mis- 
take in  any  respect,  where  the  defendants  are  poor  people,  unac- 
quainted with  legal  matters,  and  the  failure  to  plead  the  statute  was 
due  to  a  mistake  of  their  attorney.*  But  where  the  defendant  does 
not  plead  the  statute  of  limitations,  an  otder  made  after  the  trial 
granting  the  parties  the  privilege  of  amending  their  pleadings  to 
conform  to  the  facts  proved  does  not  entitle  the  defendant  to  file  an 
answer  pleading  such  statute,  and  if  filed,  the  court  may  strike  such 
answer  out,  it  appearing  that  the  original  gmswer  did  not  amount  to 
a  pleading  of  the  statute  and  was  insufficient  to  furnish  the  basis  for 
such  an  amendment.* 

13.  Sheridan  First  Nat.  Bank  ▼.  74  Pac.  563,  99  A.  8.  R.  961;  Where- 
Citizens'  State  Bank,  11  Wyo.  32,  70  att  v.  Worth,  108  Wis.  291,  84  N.  W. 
Pac.  726,  100  A.  S.  B.  925.  441,  81  A.  S.  R.  899;  IlHnois  Steel  Co. 

14.  Bergman  v.  Inman,  43  Ore.  456,  v.  Budzisz,  106  Wis.  499,  82  N.  W.  534, 
72  Pac.  1086,  73  Pac.  341,  99  A.  S.  B.  80  A.  S.  R.  54,  48  L.B.A.  830.  But 
771.  see  Knnkel  v.  Spooner,  9  Md  462,  66 

15.  Pennsylvania  Co.  v.  Sloan,  125  Am.  Dec.  332. 

HI.  72,  17  N.  E.  37,  8  A.  S.  R.  337.  18.  St.  Pan!  Title,  ete.,  Co.  ▼.  Stens- 

16.  See  supra,  par.  240.  gaard,  162  Cal.  178,  121  Pac.  731,  39 

17.  Cooke  V.  Spears,  2  CaL  409,  56  L.R.A.(N.S.)  741. 

Am.  Dec.  348;  Rudd  v.  Byrnes,  156  19.  Thomas  ▼.  Price,  33  Wash.  469, 

Cal.  636,  105  Pac  957,  20  Ann.  Cas.  74  Pac.  563,  99  A.  S.  R.  96L 

124,  26  L.R.A.(N.S.)    134;   St.  Paul  1.  IlUnois  Steel  Co.  v.  Budzisz,  106 

Title,  etc.,  Co.  v.  Stensgaard,  162  Cal.  Wis.  499,  82  N.  W.  534,  80  A.  8.  R. 

178,  121   Pac.  731,   39   L.R.A.(N.S.)  54,  48  L.R.A.  830. 

741 ;  Walters  v.  Webster,  52  Colo.  549,  2.  Sheridan  First  Nat.  Bank  v.  Cit- 

123  Pac.  952,  Ann.  Cas.  1914A  23  and  izens'  State  Bank,  11  Wyo.  32,  70  Pac 

note;  Thomas  v.  Price,  33  Wash.  459,  726,  100  A.  S.  R.  925. 
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372.  DiBcretion  in  Permitting  Amendment  Pleading  Statute. — ^In 
general  it  may  be  said  that  the  question  of  the  allowance  of  such  an 
amendment  is  one  largely  dependent  upon  the  exercise  by  the  court 
of  its  discretion,  in  view  of  the  attendant  circumstances.*  And  it 
has  been  said  that  when  the  lower  court  permits,  at  a  late  day,  the 
plea  of  limitation  to  be  interposed,  the  appellate  court  will  not  disturb 
the  ruling  unless  it  appears  that  the  discretion  vested  in  the  trial  court 
was  abused.^  So  it  has  been  held  that  a  court  has  the  same  discretion- 
ary power  to  permit  an  amendment  to  a  pleading,  setting  up  the 
statute  of  limitations,  as  to  permit  any  other  defense  to  be  pleaded; 
and  that  it  may,  in  the  exercise  of  its  discretionary  power,  refuse  to 
permit  it  in  all  cases  where  its  availability  depends  upon  judicial 
favor.*  And  it  has  been  held  that  a  court  does  not  err  in  refusing  to 
permit  a  demurrer,  interposing  the  defense  of  the  statute  of  limita- 
tions, to  be  amended  so  as  to  cure  an  excusable  misteJce,  by  referring 
to  the  section  of  the  statute  relied  upon,  where  the  availability  of  the 
defense  of  the  statute  of  limitations  depends  upon  judicial  favor.* 

Demurrer 

373.  Demurrer  on  Ground  that  Action  Is  Barred. — Although  it  has 
been  held  that  the  statute  of  limitation  cannot  be  assigned  as  a  ground 
of  demurrer  in  an  action  at  law,^  even  though  the  lapse  of  a  sufficient 
time  between  the  accrual  of  the  action  and  ihe  conmiencement  of  the 
suit  should  appear  from  the  face  of  the  declaration,*  for  the  reason 
that  there  are  answers  to  it  which  may  take  the  action  out  from  its 
operation,*  yet  it  seems  to  be  generally  held  that  where  it  appears 
on  the  face  of  the  pleading  that  the  case  which  is  stated  is  barred  by 
the  statute,  the  defect  can  be  taken  advantage  of  by  demurrer,  and 
in  some  jurisdictions  this  seems  to  be  the  result  of  legislative  enact- 

8.  St.  Paul  Title,  etc.,  Co.  v.  Stens^  81  A.  6.  R.  899.    See  snpra,  par.  5, 

gaard,  162  Cal.  178,  121  Pac.  731,  39  as  to  allowing  defense  after  default 

L.R.A.(N.S.)    741;   Walters  v.   Web-  6.  Whereatt  v.  Worth,  108  Wis.  291, 

ster,  52  Colo.  549,  123  Pac.  952,  Ann.  84  N.  W.  441,  81  A.  S.  R.  899. 

Cas.  1914A  23  and  note;  Fox  v.  Hud-  7.  Chemung  Canal  Bank  v.  Lowery, 

son,  150  Ky.  115,  150  S.  W.  49,  Ann.  93  U.  S.  72,  23  U.  S.   (L.  ed.)   806; 

Cas.  1914A  832 ;  Moore  v.  Westbrook,  Gebhart  v.  Adams,  23  111.  397,  76  Am. 

156  N.  C.  482,  72  S.  E.  842,  Ann.  Cas.  Dec.  702  and  note ;  Dorsey  Mach.  Co. 

1913A  168.  V.  McCaffrey,  139  Ind.  545,  38  N.  E. 

4.  Fox  V.  Hudson,  150  Ky.  115,  150  208,  47  A.  S.  R,  290 ;  Sleeth  v.  Mur- 

S.  W.  49,  Ann.  Cas.  1914A  832.  phy,  Morris   (la.)   321,  41  Am.  Dec 

6.  Stuart  v.  Lander,  16  Cal.  372,  76  232  and  note;  Wapello  County  v.  Big- 

Ara.  Dec.  538  and  note;  Wells  v.  En-  ham,  10  la.  39,  74  Am.  Dec.  370  and 

right,  127  Cal.  669,  127  Pac.  669,  49  note. 

L.R.A.  647;  Ripley  v.  Davis,  15  Mich.  Note:  1  Ann.  Cas.  85. 

75,    90   Am.   Dec.   262;    Nunnelly   v.  8.  Sleeth  v.  Murphy,  Morris  (la.) 

Southern  Iron  Co.,  94  Tenn.  307,  29  321,  41  Am.  Dec.  232  and  note. 

S.  W.  361,  28  L.R.A.  421;  Whereatt  9.  Wapello   County  v.  Bigham,  10 

V.  Worth,  108  Wis.  291,  84  N.  W.  441,  Ta.  39,  74  Am.  Dec.  370  and  note. 
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ments,  as,  for  instance,  those  abolishing  the  distinction  between  actions 
at  law  and  suits  in  equity.^®  So  in  a  code  state  it  has  been  said  that 
where  the  cause  of  action  appears  upon  the  face  of  the  petition  to  be 
barred,  there  is,  in  law,  no  cause  of  action  alleged;  and  in  analogy 
with  the  practice  in  chancery,  there  is  no  objection  to  the  defendant 
interposing  a  demurrer  under  the  code  and  in  this  manner  setting  up 
the  bar  of  the  statute.^^  In  proceedings  in  equity  there  appears  to  be 
no  question  but  that  the  filing  of  a  demurrer  is  the  proper  method 
where  it  appears  on  the  face  of  the  bill  that  the  statute  of  limitations 
has  barred  the  cause  of  action  and  no  circumstances  are  stated  which 
take  the  case  out  of  the  operation  of  the  act.^'    This  method  of  raising 

10.  Chemung  Canal  Bank  y.  Low-  Meridian  Light,  etc.,  Co.,  106  Miss, 
ery,  93  U.  S.  72,  23  U,  S.  (L.  ed.)  806;  431,  63  So.  575,  61  L.R.A.(N.S.)  151; 
Mercantile  Nat.  Bank  v.  Carpenter,  Rubey  v.  Bamett,  12  Mo.  3,  49  Am. 
101  U.  S.  567,  25  U.  S.  (L.  ed.)  815;  Dec.  112;  Sturges  v.  Burton,  8  Ohio 
Kendall  v.  United  States,  107  U.  S.  St.  215,  72  Am.  Dec.  582  and  note; 
123,  2  S.  Ct.  277,  27  U.  S.  (L.  ed.)  437;  Zuellig  v.  HemerHe,  60  Ohio  St.  27,  53 
Rich  V.  Bray,  37  Fed.  273,  2  L.R.A.  N.  E.  447,  71  A.  S.  R.  707  and  note; 
225;  Ragland  v.  Norton,  41  Ala.  344,  Alexander  v.  Munroe,  54  Ore.  500,  101 
91  Am.  Dec.  516  and  note;  Van  Ingin  Pac.  903,  103  Pac.  514,  135  A.  S.  R. 
V.  Duffin,  158  Ala.  318,  48  So.  507,  132  840 ;  Coles  v.  Kelsey,  2  Tex.  541,  47 
A.  S.  R.  29  and  note;  Miles  v.  Thome,  Am.  Dec.  661  and  note;  McClenney  v. 
38  Cal.  335,  99  Am.  Dec.  384;  Corea  McClenney,  3  Tex.  192,  49  Am.  Dec. 
V.  Higuera,  153  Cal.  451,  95  Pac.  882,  738  and  note;  Smith  v.  Fly,  24  Tex. 
17  L.R.A.(N.S.)  1018;  Brown  v.  Bell,  345,  76  Am.  Dec.  109;  Damon  v.  Le- 
46  Colo.  163,  103  Pac.  380,  133  A.  S.  que,  17  Wash.  573,  50  Pac.  485,  61  A. 
R.  54,  23  L.R.A.(N.S.)  1096;  Apala-  S.  R.  927  and  note;  Joergenson  v. 
chicola  V.  Curtis,  9  Fla.  340,  79  Am.  Joergenson,  28  Wash.  477,  68  Pac.  913, 
Dec.  284  and  note;  Shaylor  v.  Cloud,  92  A.  S.  R.  888;  Whereatt  v.  Worth, 
63  Fla.  608,  57  So.  666,  Ann.  Cas.  108  Wis.  291,  84  N.  W.  441,  81  A.  S. 
1914A  277,  39  L.R.A.(N.S.)  1171  and  R.  899  and  note;  Boyd  v.  Eau  Claire 
note;  Worthy  v.  Johnson,  8  Ga.  236,  Mutual  Fire  Ass'n,  116  Wis.  155,  90 
52  Am.  Dec.  399  and  note;  Davis  v.  N.  W.  1086,  94  N.  W.  171,  96  A.  S.  R. 
Boyett,  120  Ga.  649,  48  S.  E.  185,  102  948,  61  L.R.A.  918,  overruled  on  an- 
A.  S.  R.  118  and  note,  1  Ann.  Cas.  386,  other  point  by  Harrigan  v.  Gilchrist, 
66  L.R. A.  258 ;  Crawford  v.  Crawford,  121  Wis.  127,  99  N.  W.  909 ;  Cowhick 

134  Ga.  114,  67  S.  E.  673, 19  Ann.  Cas.  v.  Shingle,  5  Wyo.  87,  37  Pac.  689,  63 
932,  28  L.R.A.(N.S.)  353;  Rice  v.  A.  S.  R.  17  and  note;  Union  Stock- 
Moore,  48  Kan.  590,  30  Pac.  10,  30  yards  Nat.  Bank  v.  Maika,  16  Wvo. 
A.  S.  R.  318,  16  L.R.A.  198;  Low  v.  141,  92  Pac.  619,  125  A.  6.  R.  1032 
Ramsev,  135  Ky.  333,  122  S.  W.  167,  and  note,  14  Ann.  Cas.  977. 

135  A.  S.  R.  459;  Attrill  v.  Hunting-  Notes:  41  Am.  Dec.  234;  74  Am. 
ton,  70  Md.  191,  16  Atl.  651,  14  A.  S.  Dec.  413;  64  A.  S.  R.  121;  67  L.R.A. 
R.  344,  2  L.R.A.  779,  reversed  on  an-  598,  19  Ann.  Cas.  819. 

other  point  in  146  U.  S.  657,  13  S.  Ct.  11.  Sturges  v.  Burton,  8  Ohio  St. 
224,  36  U.  S.  (L.  ed.)  1123;  Gil-  215,  72  Am.  Dec.  582. 
bert  V.  Hewetson,  79  Minn.  326,  82  12.  Rhode  Island  v.  Massachusetts, 
N.  W.  655,  79  A.  S.  R.  486  and  15  Pet.  233,  10  U.  S.  (L.  ed.)  721; 
note;  Nevitt  v.  Bacon,  32  Miss.  212,  Coddington  v.  Pensacola,  etc.,  R.  Co., 
66  Am.  Dec.  609;  Wilkinson  v.  103  U.  S.  409,  26  U.  S.  (L.  ed.)  400; 
Flowers,  37  Miss.  579,  75  Am.  Van  Ingin  v.  Duffln,  158  Ala.  318,  48 
Dec.     78;     Central     Trust     Co.     v.    So.  507,  132  A.  S.  R.  29;  Harper  v. 
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the  defense  is  available  especially  when  it  not  only  appears  on  the 
face  of  the  complaint  or  petition  that  the  time  limited  by  statute  has 
expired,  but  where  in  addition  the  statute  of  limitation  is  one  which 
contains  no  exceptions,^*  or,  if  exceptions  exist,  the  pleadings  show  that 
the  action  is  barred,  and  that  the  plaintiff  is  not  within  any  of  the 
exceptions  contained  in  the  statute  which  might  save  his  right  to  sue.** 
A  demurrer  is  said  to  be  equivalent  to  a  plea  of  the  statute  and  the 
defense  set  up  to  be  the  bar  created  by  its  positive  provisions  and  not 
any  presumption  of  payment  from  lapse  of  time.**  On  the  return  of 
a  cause  to  a  chancery  court,  after  an  appeal  sustaining  a  demurrer, 
if  the  complainant  is  permitted  to  amend  his  bill  of  complaint  to 
meet  the  ground  of  the  demurrer  to  the  bill  as  amended,  the  defendant 
may,  if  he  so  desires,  file  a  demurrer.** 

374.  Limitations  on  Rule  Allowing  Demurrer. — A  demurrer  on  the 
ground  that  tlie  action  is  barred  by  the  statute  of  limitations  is  not 
good  unless  the  complaint  affirmatively  shows  that  fact.*'  And  the 
defense  of  the  statute  cannot  be  raised  by  a  general  demurrer;  in  order 
to  be  available  the  demurrer  should  specifically  set  up  the  statute  as 
one  of  the  grounds.*®  So  the  defense  cannot  be  presented  by  a 
demurrer  suggesting  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.**  And  it  has  also  been  held  that  a 
general  demurrer  to  a  bill,  setting  up  the  statute,  ought  not  to  be 
sustained  where  there  are  several  complainants  who  are  shown  to  be 
infants,  and  another  whose  disabiUty  is  not  distinctly  shown.®^  And 
under  a  statute  authorizing  the  defense  of  the  statute  of  limitations 
to  be  interposed  by  demurrer,  upon  condition  that  it  point  out  the 
statute  relied  upon,  the  demurrer  is  insufficient,  unless  the  defendant 
specifies  the  particular  section  of  the  statute,  or  subdivision  thereof, 
upon  which  he  relies.*  In  this  connection  it  has  also  been  decided  that 
upon  a  demurrer  on  the  ground  that  the  action  is  barred  by  tlie 
statute  of  limitations,  if  the  complaint  fails  to  show  whether  the 

Raisin  Fertilizer  Co.,  168  Ala.  329,  48  Higuera,  153  Cal.  461,  96  Pac  882,  17 

So.  589,  132  A.  S.  R.  32;  Mueller  v.  L.R.A.(N.S.)  1018. 

Light,  92  Ark.  522,  123  S.  W.  646,  34  18.  Upton  v.  McLaughlin,  106  U.  S. 

L.R.A.(N.S.)  1013;  Rice  v.  Moore,  48  640,  26  U.  S.  (L.  ed.)  1197;  Central 

Kan.  590,  30  Pac.  10,  30  A.  S.  R.  318,  Trust  Co.  v.  Meridian  Light,  etc.,  Co., 

16  L.R.A.  198;  Sweet  v.  Lowry,  123  106  Miss.  431,  63  So.  575,  51  L.R.A. 

Minn.  13,  142  N.  W.  882,  47  L.R.A.  (N.S.)  151.    See  also  Brown  v.  BeU, 

(N.S.)  451.  46  Colo.  163,  103  Pac.  380,  133  A.  S. 

13.  Note:  1  Ann.  Cas.  85.  R.  54,  23  L.R.A.(N.S.)  1096. 

14.  Low  V.  Ramsey,  135  Ky.  333,  19.  Joergenson    v.    Joergenson,    2S 
122  S.  W.  167, 136  A.  S.  R.  459.  Wash.  477,  68  Pac,  913,  92  A.  S.  R. 

15.  Nevitt  V.  Bacon,  32  Miss.  212,  888. 

66  Am.  Dec.  609.  20.  Team  v.  Shirley,  31  Miss.  301, 

16.  Willis  V.  Rice,  157  Ala.  252,  48   66  Am.  Dec.  575. 

So.  397,  131  A.  S.  R.  55.  1.  Whereatt  v.  Worth,  108  Wis.  291, 

17.  Van  Wyck  v.  Knevals,  106  U.  S.   84  N.  W.  441,  81  A.  S.  R.  899  and 
360.  27  U.  S.  (L.  ed.)  201;  Corea  v.   note. 
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contract  sued  on  was  verbal  or  in  writing,  it  will  be  presumed  to  be 
in  writing  for  all  the  purposes  of  the  demurrer.* 

375.  Instances  of  Application  of  Rules  as  to  Demurrers. — ^Where 
an  action  is  brought  to  recover  damages  alleged  to  have  resulted  to  the 
plaintiff  in  consequence  of  the  perpetration  of  a  fraud  by  the  defend- 
ant, the  cause  of  action,  as  stated  in  the  declaration,  being  apparently 
barred  by  the  statute  of  limitations,  and  it  being  sought  to  relieve 
such  action  of  the  bar  of  the  statute  by  alleging  that  it  was  brought 
within  the  statutory  period  after  the  discovery  of  the  fraud,  if  it 
does  not  appear  from  the  petition  that  the  plaintiff  used  proper 
diligence  to  discover  the  act  complained  of,  it  has  been  held  that  the 
r)etition  should  be  dismissed  upon  appropriate  demurrer  thereto.'  And 
where,  in  a  suit  to  enforce  a  vendor's  implied  lien,  it  clearly  appears 
by  the  specific  allegations  of  the  bill  of  complaint,  admitted  by  the 
demurrer,  that  the  remedy  for  recovery  of  the  debt  for  the  purchase 
price  of  land  conveyed  is  barred,  the  vendor's  implied  lien  will  not 
be  enforced;  and,  in  the  absence  of  other  equities  to  sustain  the  bill 
of  complaint,  it  is  held  to  be  subject  to  appropriate  demurrer.*  In 
this  connection  it  is  also  decided  that  the  rule  applicable  to  statutes 
creating  a  conditional  right  of  action  permits  the  defendant  to  inter- 
pose a  demurrer  where,  upon  an  inspection  of  the  pleadings,  it  is 
apparent  that  a  case  within  the  statute  has  not  been  stated.*  But  if 
a  complaint  alleges  an  account  stated  which  on  its  face  is  barred  by 
the  statute,  but  a  subsequent  allegation  shows  that  this  account  was 
carried  into  and  became  an  item  in  a  second  account  stated  which 
is  not  thus  barred,  and  the  prayer  of  the  complaint  is  for  the  amount 
of  the  second  account  stated,  the  cause  of  action  is  held  to  be  based 
upon  the  second  account  and  a  demurrer  is  properly  overruled.*  In 
like  manner,  the  defense  of  the  statute  of  limitations  of  the  forum 
may  be  interposed  by  demurrer  against  a  stockholder  of  a  foreign 
corporation  for  a  debt  of  the  corporation  for  which  he  is  made  liable 
by  the  laws  of  the  state  of  incorporation.' 

376.  Demurrer  as  to  Part  of  Cause  of  Action. — Although  it  has 
been  said  that  in  order  to  sustain  a  demurrer  on  the  ground  that  the 
cause  of  action  stated  in  the  complaint  is  barred  by  the  statute  of 

2.  Miles  V.  Thome,  38  Cal.  335,  99  6.  Ready  v.  McDonald,  128  Cal. 
Am.  Dec.  384.  663,  61  Pac.  272,  79  A.  S.  R.  70  and 

3.  Crawford  v.  Crawford,  134  Ga.  note;  Union  Stockyards  Nat.  Bank  v, 
114,  67  S.  E.  673,  19  Ann.  Cas.  932,  Maika,  16  Wyo.  141,  92  Pac.  619,  125 
28  L.R.A.(N.S.)  353.  A.  S.  R.  1032,  14  Ann.  Cas.  977. 

4.  Shaylor  v.  Cloud,  63  Fla.  608,  57  7.  Attrill  v.  Hunting^ton,  70  Md.  191, 
So.  666,  Ann.  Cas.  1914A  277,  39  16  All.  651,  14  A.  S.  R.  344,  2  L.R.A. 
Ii.R.A.(N.S.)  1171  and  note.  779,  reversed  on  another  point  in  146 

5.  Morrison  v.  Baltimore,  etc.,  R.  U.  S.  657,  13  S.  Ct.  224,  36  U.  S.  (L. 
Co.,  40  App.  Cas.  (D.  C.)  391,  Ann.  ed.)  1123. 

Cas.  1914C  1026. 
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limitations,  the  whole  right  of  action  must  appear  barred,®  yet,  on 
the  contrary,  there  is  authority  for  the  view  that,  under  a  plea  of  the 
statute,  the  defendant  may  defend  as  to  part  as  well  as  to  the  whole 
of  the  demand  of  his  adversary.*  In  any  event  the  rule  is  well  estab- 
lished that  a  joint  general  demurrer  to  a  complaint  for  insufficiency 
on  behalf  of  several  defendants  is  bad  if  the  complaint  states  a  cause 
of  action  against  any  one  of  them.^®  In  other  words  joining  a  defend- 
ant against  whom  the  statute  has  not  run  in  a  demurrer  by  several 
defendants  setting  up  the  statute  of  limitations  will  prevent  its  bemg 
sustained  in  favor  of  any  of  them.^^  But  after  a  demurrer  has  been 
overruled  because  the  petition  set  out  a  cause  of  action  not  wholly 
barred  by  the  statute  of  limitations,  the  plaintiff  on  the  trial  of  the 
case  nevertheless  will  not  be  allowed  to  recover  for  a  breach  extending 
for  more  than  the  statutory  period  before  the  filing  of  his  suit.** 

377.  Demurrer  to  Plea  of  Statute. — ^After  a  formal  plea  of  the 
statute  of  limitations  has  been  filed  the  adverse  party  may  meet  the 
issue  by  filing  a  demurrer  thereto.*'  And  a  plea  of  the  statute  of  • 
limitations,  althoup;h  perfect  in  form,  is  demurrable  where  it  is  inter- 
posed to  an  amended  complaint  filed  more  than  the  statutory  period 
after  the  cause  of  action  accrued.**  But  when  a  demurrer  is  filed  to 
a  plea  of  the  statute,  the  sole  question  for  determination  will  be  the 
sufficiency  of  the  plea  in  reference  to  the  facts  as  they  appear  on 
the  record.  Neither  estoppel,  nor  laches,  nor  any  other  equitable 
question,  may  be  properly  considered.**  And  in  the  case  of  a  de- 
murrer, which  admits  the  plea  of  the  statute,  when  the  latter  declares, 
in  express  terms,  that  the  action  is  barred,  the  court  can  give  no 

•   other  effect  to  it  by  construction,  and  is  bound  to  adjudge  the  demurrer 
insufficient.** 

378.  Traverse  of  Plea,  Replication  and  Rejoinder. — ^When  a  plea 
of  the  statute  of  limitations  has  been  interposed,  the  right  of  the 
plaintiff  to  traverse  the  plea  is  recognized.*'    And  it  has  also  been 

8.  State  V.  Norcross,  132  Wis.  634,       12.  Atlanta,  etc,  R.  Co.  v.  MeEin- 
112  N.  W.  40,  122  A.  S.  R.  998.  ney,  124  Ga.  929,  53  S.  E.  701, 110  A. 

9.  Bergman  v.  Inman,  43  Ore.  456,   S.  R.  215,  6  L.R.A.(N.S.)  436. 

72  Pac.  1086,  73  Pac.  341,  99  A.  S.  R.  13.  Chesapeake,  etc.,  Canal  Co.  v. 
771.  United  States,  223  Fed.  926,  139  C.  C. 

10.  Boyd  V.  Ean  Claire  Mut.  Fire   A.  406,  L.R.A.1916B  734. 

Ass'n,  116  Wis.  155,  90  N.  W.  1086,  14.  Chicago,  etc.,  R.  Co.  v.  GiUison. 

94  N.  W.  171,  96  A.  S.  R.  948,  61  173  III.  264,  50  N.  E.  657,  64  A.  8.  B. 

L.RA.  918,  overruled  on  another  point  117  and  note. 

by  Harrigan  v.  Gilchrist,  121  Wis.  127,  15.  Chesapeake,  etc..  Canal  Co.  t. 

99  N.  W.  909.  United  States,  223  Fed.  926,  139  C.  C. 

11.  Boyd  V.  Eau  Claire  Mut.  Fire  A.  406,  L.R.A.1916B  734. 

Ass'n,  116  Wis.  155,  90  N.  W.  1086,  94  16.  M'Cluny  v.  SUliman,  3  Pet.  270. 

N.  W.  171,  96  A.  S.  R.  948,  61  L.R.A.  7  U.  S.  (L.  ed.)  676. 

918,   overruled   on   another  point  by  17.  Collard  v.  Tuttle,  4  Vt  491,  24 

Harrigan  v.  Gilchrist,  121  Wis.  127,  99  Am.  Dec.  627. 

N.  W.  909. 
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held  that  if  the  plaintiff  has  an  answer  in  the  form  of  an  exception 
covering  his  case,  it  is  his  duty,  in  order  to  avail  himself  of  such 
exceptions,  to  state  them  in  a  special  replication^^^  imless  he  amends 
his  bill  of  complaint  to  meet  the  bar  of  the  statute.^*  If  a  replication 
is  filed,  it  should  of  itself  contain  a  full  and  complete  answer  to  the 
plea  of  the  defendant^^  In  this  connection  it  has  been  held  that 
when  the  statute  is  pleaded  to  an  action  founded  on  fraud,  a  replica- 
tion which  avers  an  ignorance  of  the  fraud  until  within  the  statutory 
period  before  suit  was  brought  may  be  sufficient.  And  the  ignorance 
so  averred  is  traversable,  and  may  be  proved  or  disproved,  like  other 
traversable  matters.^  If  the  plaintiff  files  a  replication  setting  up 
matters  in  rebuttal,  as  for  example  by  setting  up  in  such  replication  an 
acknowledgment,  in  writing,  within  the  statutory  period,  the  defend- 
ant may  file  a  demurrer  to  such  replication,  which  demurrer  in  proper 
cases  may  be  sustained  by  the  court.'  But  whei^e  a  bill  for  an  account- 
ing sets  out  facts  sufficient  to  avoid  the  defense  of  limitations,  or  to 
show  that  it  was  never  applicable,  and  the  defendant  pleads  it,  the 
plaintiff  need  not  interpose  any  additional  replication.*  Again,  when 
to  a  plea  of  the  statute  a  replication  is  filed,  such  as  one  to  the  effect 
that  the  defendant  was,  at  the  time  said  cause  of  action  accrued  to  the 
plaintiffs,  absent  from  the  state  in  which  suit  was  brought  so  that  the 
running  of  the  statute  was  tolled  until  a  short  time  before  suit  was 
instituted,  the  defendant  may  file  a  rejoinder,  and  the  plaintiff  may 
then  file  a  demurrer  thereto.  But  if  the  rejoinder  is  insufficient,  the 
appellate  court  may  reverse  a  judgment  overruling  such  demurrer.* 

Matters  in  Avoidance 

379.  General  Principles. — ^At  common  law,  and  frequently  under 
statutory  provision,  the  rule  has  been  recognized  that  the  plaintiff 
need  not  anticipate,  and  attempt  to  avoid,  in  his  complaint,  the 
defense  of  the  statute  of  limitations,  but  that  if  it  is  pleaded  as  a 
defense,  and  the  facts  bring  the  case  within  any  of  the  exceptions  to 
the  statute,  the  proper  practice  is  to  set  them  up  in  the  reply.*  And 
the  doctrine  is  said  to  be  well  settled  that,  in  the  absence  of  a  statute 

18.  Laidley  v.  Smith,  32  W.  Va.  387,.      4.  Mason  v.  Union  Mills  Paper  Mfg. 
9  S.  E.  209,  25  A.  S.  R.  825.  Co.,  81  Md.  446,  32  AtL  311,  48  A.  S. 

19.  Pierce  v.  Perry,  189  Mass.  332,   R.  524,  29  L.R.A.  273. 

75  N.  E.  734,  109  A.  S.  R.  637.  6.  Worthy  v.  Johnson,  8  Ga.  236,  52 

20.  Marsteller  v.  M'Olean,  7  Graneh  Am.  Dec.  399  and  note;  State  v.  Par- 
156,  3  U.  S.  (L.  ed.)  300.  sons,  147  Ind.  579,  47  N.  E.  17,  62  A. 

1.  Homer  v.  Fish,  1  Pick.  (Mass.)  S.  R.  430  and  note;  Webster  v.  New- 
435,  11  Am.  Dec.  218.  bold,  41  Pa.  St.  482,  82  Am.  Dec.  487 

2.  Berkson  v.  Cox,  73  Miss.  339,  18  and  note ;  McCarthy  Bros.  Co.  v.  Han- 
So.  934,  55  A.  S.  R.  539.  skutt,  29  S.  D.  535,  137  N.  W.  286, 

3.  Pierce  v.  Perry,  189  Mass.  332,  Ann.  Cas.  1914D  889  and  note. 
75  N,  E.  734, 109  A.  S.  R.  637. 
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dispensing  with  the  necessity  of  a  reply,  if  a  plea  of  limitations  is 
interposed  in  an  action  at  law  the  plaintiff  must  by  reply  controvert 
the  facts  on  which  it  is  based  or  allege  facts  bringing  himself  within 
some  exception  to  the  statute.*  And  it  was  early  declared  by  the 
United  States  supreme  court  that  the  doctrine  was  clearly  established 
that  if  the  statute  of  limitations  is  relied  on  as  a  bar,  the  plaintiff,  if 
he  would  avoid  it  by  any  exception  in  the  statute,  must  explicitly 
allege  it  in  his  bill,  or  specially  reply  to  it,  or  amend  his  bill,  if  it 
contains  no  suitable  allegation  to  meet  the  bar.'  In  a  few  jurisdic- 
tions, however,  it  is  provided  by  statute  that  all  new  matter  of  a 
purely  defensive  character  in  an  answer  shall  be  taken  as  controverted 
by  the  plaintiff  without  a  reply  thereto,  but  that  a  reply  may  be 
ordered  by  the  court.  Under  such  statutes  it  is  held  that  a  plea  of 
limitations  need  not  be  replied  to  unless  the  court  so  orders.^  And 
a  plea  of  the  statute  is  held  to  be  no  bar  where  there  are  circumstances 
stated  in  the  bill  which  take  the  case  out  of  it,  unless  the  plea  be 
accompanied  with  an  averment  or  answer,  destroying  the  force  of 
those  circumstances.^  A  similar  situation  also  exists  in  respect  to 
the  defendant,  it  being  held  that  in  pleading  the  statute  he  is  not 
called  upon  to  negative  exceptions  contained  in  the  statute  or  to  show 
that  the  plaintiff  does  not  fall  within  any  of  such  exceptions.** 

380.  Pleading  Avoidance  of  Statute  in  Case  of  Fraud. — In  equity, 
the  rule  has  been  followed,  in  many  jurisdictions,  that  a  plaintiff, 
relying  on  misrepresentation  or  concealment  to  take  a  case  out  of  the 
operation  of  the  statute,  must  aver  tlie  facts  constituting  the  fraud, 
and  the  time  of  its  discovery,  as,  in  the  absence  of  such  averments, 
the  petition  would  be  open  to  demurrer,  where  it  appears  on  its  face 
that  the  action  would  otherwise  be  barred.**  And  generally  where 
a  party  seeks  relief  on  the  ground  of  fraud  more  than  the  statutory 

6.  Riser  v.  Snoddy,  7  Ind.  442,  65   1914D  889  and  note. 
Am.  Dec.  740 ;   Webster  v.  Newbold,       Note :  64  A.  S.  R.  121. 

41  Pa.  St.  482,  82  Am.  Dec.  487  and  9.  Kane  v.  Bloodgood,  7  Johns.  Ch. 

note.  (N.  Y.)  90,  11  Am.  Dec  417. 

Note :  Ann.  Cas.  1914D  892.  10.  Riser  v.  Snoddy,  7  Ind.  442,  65 

7.  Ragland  v.  Morton,  41  Ala.  344,  Am.  Dec.  740. 

91  Am.  Dec.  516 ;  Pierce  v.  Perry,  189  11.  Ware  v.  Galveston  City  Co.,  146 

Mass.  332,  75  N.  E.  734,  109  A.  S.  R.  U.  S.  102,  13  S.  a.  33,  36  U.  S.  (L. 

637;  Sully  V.  Childers,  106  Tenn.  109,  ed.)  904;  Pearsall  v.  Smith,  149  U.  S. 

60  S.  W.  499,  82  A.  S.  R.  875  and  231,  13  S.  Ct.  833,  37  U.  S.  (L.  ed.) 

note.    See  also  Ragland  v.  Morton,  41  713;  Willis  v.  Rice,  157  Ala.  252,  48 

Ala.  344,  91  Am.  Dec.  516  and  note;  So.  397,  131  A.  S.  R.  55;   Boyd  v- 

Hvde  V.  Stone,  7  Wend.  (N.  Y.)  354,  Blankman,  29  Cal.  19,  87  Am.  Dec. 

22  Am.  Dec.  582;  Webster  v.  New-  146;  Castro  v.  Geil,  110  Cal.  292,  42 

bold,  41  Pa.  St.  482,  82  Am.  Dec.  487.  Pac.  804,  52  A.  S.  R.  84  and  note ; 

8.  Fox  V.  Tay,  89  Cal.  339,  24  Pac.  Douglas  v.  Corry,  46  Ohio  St.  349,  21 
855,  26  Pac.  897,  23  A.  S.  R.  474;  Mc-  N.  E.  410,  15  A.  S.  R.  604  and  note; 
Carthv  Bros.  Co.  v.  Hanskutt,  29  S.  Phillips  v.  Piney  Coal  Co.,  53  W.  Va. 
D.  535,  137  N.   W.   286,  Ann.   Cas.  543,  44  S.  E.  774,  97  A.  S.  R.  1040. 
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period  after  the  commission  of  the  act  constituting  the  alleged  fraud, 
be  must  allege  and  prove  that  the  facts  were  not  discovered  until 
within  that  period  before  the  commencement  of  the  action.^^  So  it 
has  been  decided  that  in  a  replication  to  the  plea  of  the  statute  of 
limitations,  it  is  necessary  that  the  facts  constituting  the  fraud  be 
clearly  stated,  and  that  facts  and  circumstances  must  be  set  out  which 
amount,  in  law,  to  a  fraudulent' concealment  by  the  defendant  of  the 
cause  of  action,  and,  failing  so  to  do,  the  replication  must  be  adjudged 
bad  on  demurrer.**  Where,  however,  the  complaint  does  not  contain 
the  proper  averments  as  to  the  discovery  of  the  fraud  within  the  limi- 
tation period,  and  the  replication  does  and  the  case  is  tried  without 
objection,  it  has  been  held  that  the  irregularity  in  the  mode  of  pre- 
senting the  issue  will  be  disregarded.**  In  other  cases  averment  of 
ignorance  of  fraud  until  time  within  statutory  limitation  has  been 
held  sufficient  if  made  in  a  manner  explicit  enough  to  enable  the 
defendant  to  meet  the  issue  tendered.**  Under  the  general  rule  a 
bill  to  obtain  a  settlement  from  the  defendant  of  his  accounts  as 
guardian  of  the  complainants  and  relief  from  an  acknowledgment 
of  a  settlement  of  such  accounts  made  by  them  and  a  decree  entered 
thereon,  which  alleged  that  the  complainants  discovered  the  fraud 
upon  which  they  rely  within  the  statutory  period  prior  to  the  com- 
mencement of  the  suit,  has  been  upheld  as  bringing  the  bill  within 
an  exception  to  the  statute  of  limitations  whereby  the  time  within 
which  suits  may  be  commenced  did  not  commence  to  run  until  a 
year  after  the  fraud  was  discovered.** 

381.  Acknowledgment,  New  Promise  and  Part  Payment. — Where 
an  acknowledgment  or  new  promise  is  relied  on  to  take  a  case  out  of 
the  statute,  the  pleading  should  show  that  it  was  made  before  the 
bar,  within  the  statutory  period  and  at  a  time  when  the  debtor  was 
legally  bound  on  the  obligation  or  indebtedness.*'  Owing,  however, 
to  the  conflicting  views  in  different  jurisdictions  as  to  whether  an 
acknowledgment  has  the  effect  of  creating  a  new  contract,  giving  the 
creditor  a  new  cause  of  action,  or  merely  fixes  a  new  date  from  which 
the  statute  runs  and  therefore  does  not  affect  the  original  cause  of 
action,**  there  is  of  course  a  resulting  difference  in  views  as  to  the 

12.  Morrill  V.  Little  Palls  Mfg.  Co.,  bold  v.  Lambert,  8  Rich.  Eq.  (S.  C.) 

63  Minn.  371,  65  N.  W.  547,  21  L.R.A.  155,  70  Am.  Dec.  192. 

174.  16.  Willis  V.  Rice,  157  Ala.  252,  48 

18.  Fortune  v.  English,  226  111.  262,  So.  397,  131  A.  S.  R.  55. 

80  N.  E.  781,  117  A.  S.  R.  253  and  17.  Wurth  v.  Paducah,  116  Ky.  403, 

note,   9   Ann.  •  Cas.   77  and  note,  12  76  S.  W.  143,  105  A.  S.  R.  225  and 

L.R.A.(N.S.)  1005.  note;  CotuUa  v.  Urbahn,  104  Tex.  208, 

14.  Boyd  V.  Bknkman,  29  Cal.  19,  126  S.  W.  1108,  135  S.  W.  1159,  Ann. 
87  Am.  Dec.  146.  Cas.  1914B  217,  34  L.R.A.{N.S.)  345. 

15.  Homer  v.  Fish,  1  Pick.  (Mass.)  18.  See  snpra,  par.  254,  as  to  the  ef- 
435,  11  Am.  Dec.  218  and  note ;  God-  feet  of  a  new  promise  on  an  action. 
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pleadings.  80  in  respect  to  part  payments  before  the  statute  of 
limitations  has  interposed  any  obstacle  to  the  enforcement  of  the 
obligation  it  has  been  held  that  if  they  are  relied  upon  as  new  promises, 
they  must  be  pleaded  as  such.^*  Thus  it  is  held  in  some  jurisdictions 
that  where  a  cause  of  action  appears  on  its  face  to  be  barred  at  the 
time  of  suit,  if  the  plaintiff  relies  upon  a  subsequent  promise  to  remove 
the  bar,  he  should  allege  that  promise  as  his  cause  of  action,  and  the 
original  cause  of  action  only  as  his  consideration  for  the  subsequent 
promise.*^  And  in  such  a  case  it  has  been  held  that  a  replication 
setting  up  a  subsequent  promise  to  remove  the  bar  is  bad,  because 
it  is  a  different  cause  of  action  from  that  stated  in  the  petition.^  On 
the  other  hand  it  has  been  held  that  an  acknowledgment  amounting 
to  a  new  promise  revives  the  debt  and  may  be  proved  under  a  general 
replication  to  a  plea  of  the  statute.'  In  this  connection  it  has  also 
be^n  decided  that  while  there  can  be  no  written  promise  or  acknowl- 
edgment without  a  signature,  an  allegation  that  the  defendant,  in 
writing,  acknowledged  and  promised  to  pay  his  note  imports  that 
the  defendant  signed  his  name  to  the  writing.* 

382.  Other  Instances  of  Pleading  Avoidance  of  Bar. — The  saving 
of  infancy  and  the  commencement  of  the  action  within  the  statutory 
period  after  arriving  at  majority  must  be  specially  pleaded  by  reply.* 
And  it  has  also  been  held  that  if  absence  of  a  party  from  the  state 
is  set  up  to  defeat  a  plea  of  limitations,  such  absence  must  be  spe- 
cifically alleged,  and  an  allegation  that  the  cause  of  action,  while 
apparently  barred  by  the  statute  of  limitations,  is  not  in  fact  barred, 
but  in  full  force,  is  wholly  insufficient.*  Similarly  an  estoppel  to 
plead  the  statute,  when  set  up  in  the  answer,  may  be  brought  forward 
in  the  reply.*  And  in  the  case  of  a  plea  of  the  statute  alleging  that 
the  causes  of  action  did  not,  nor  did  either  of  them,  accrue  within 
the  period  of  limitation,  a  replication  thereto  alleging  that  the  said 
causes  of  action,  or  some  of  them,  did  accrue  within  that  period  has 
been  held  to  be  defective  in  not  saying  which  causes  thus  accrued.' 
But  where  the  bill  for  an  accounting  sets  out  facts  sufficient  to  avoid 
the  statute  of  limitations,  or  to  show  that  it  was  never  applicable, 

19.  Fleming  v.  Fleming,  33  S.  C.       8.  Porter  v.  Elam,  25  Cal.  291,  85 
505, 12  S.  E.  257,  26  A.  S.  B.  694  and   Am.  Dec.  132. 

note.  4.  Hyde  v.  Stone,  7  Wend.  (N.  Y.) 

20.  Pierce  v.  Merrill,  128  CaL  464,   354,  22  Am.  Dec.  582. 

61  Pac.  64,  79  A.  S.  R.  66  and  note;  5.  Sully  v.  Childress,  106  Tenn.  109, 

Fleming  v.  Fleming,  33  S.  C.  505,  12  60  S.  W.  499,  82  A.  S.  E.  875  and 

S.  E.  257,  26  A.  S.  E.  694  and  note;  note. 

Coles  V.  Kelsey,  2  Tex.  541,  47  Am.  6.  Chesapeake,  ete.,  R^  v.  Speakman, 

Dec.  661  and  note.  114  Ky.  628,  71  S.  W.  633,  63  L.RJL 

1.  Coles  V.  Kelsey,  2  Tex.  541,  47  193  and  note. 

Am.  Dec.  661  and  note.  7.  Hotchkiss  ▼•  Ladd^  36  Yt  593|  85 

2.  St.    John    V.    Giirrow,    4    Port.   Am.  Dec.  679. 
(Ala.)  223,  29  Am.  Dec.  280  and  note. 
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• 

and  the  defendant  pleads  the  statute,  the  plaintiff  need  not  interpose 
any  additional  replication.*  Under  a  statute  providing  that  if,  in  an 
action  commenced  within  the  time  limited,  the  writ  fails  of  a  sufficient 
service  or  return  by  unavoidable  accident,  or  by  default,  the  plaintiff 
may  commence  a  new  action  for  the  same  cause  within  a  year,  it  has 
been  held  that  an  allegation  of  unavoidable  accident,  or  of  default 
or  neglect  of  duty  by  an  officer,  is  necessary  in  order  to  avoid  a  plea 
of  the  statute  of  limitations  by  reason  of  the  failure  of  a  prior  writ, 
whether  that  is  regarded  as  an  abatement  or  otherwise.* 

• 

XIX.  Evidence 

383.  In  General. — When  the  defendants  have  pleaded  the  statute 
of  limitations  in  an  action  for  damages  for  the  pollution  of  a  water- 
course, so  that  the  inquiry,  is  limited  to  the  statutory  period,  evidence 
of  the  condition  of  the  stream  prior  to  the  commencement  of  such 
period  is  relevant  and  competent  for  the  purpose  of  showing  the  effect 
of  the  deposits  on  the  land  and  in  the  river,^^  and  for  the  purpose 
of  providing  the  jury  with  a  measure  of  damages." 

384.  Evidence  to  Remove  Bar  of  Statute. — ^W^here  the  defense  of 
the  statute  of  limitations  has  been  set  up  in  an  action  for  the  recovery 
of  specifio  personal  property,  evidence  of  the  defendant's  verbal  ac- 
knowledgment of  the  plaintiff's  title  is  admissible  to  show  that  the 
defendant's  claim  and  possession  are  not  adverse  to  the  plaintiff,  and 
that  he  recognized  the  plaintiff's  title  and  claimed  under  it.^*  Entries 
in  a  depositor's  bank  book  constitute  evidence  of  indebtedness  in  writ- 
ing within  the  meaning  of  a  statute  of  limitations,  and  may  have  the 
effect  of  taking  the  claim  of  the  depositor  against  the  bank's  stock- 
holders out  of  the  bar  of  the  statute.^^  But  it  seems  that  entries  in  a 
regular  book  of  a  bank  kept  for  the  express  purpose  of  entering  pay- 
ments made  on  notes,  made  by  the  cashier,  are  not  competent  to  prove 
a  partial  payment,  so  as  to  removQ  the  bar  of  the  statute  of 
limitations.^* 

385.  Burden  of  Proof  in  GeneraL — ^Although  some  authorities  may 
be  found  laying  down  the  rule  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  the  commencement  of  the  suit  within  the  statutory 
period,^*  especially  where  the  statute  has  been  set  up  in  bar  of  a 

8.  Pierce  y.  Perry,  189  Mass.  332,  11.  Lentz  ▼.  Carnegie,  146  Pa.  St. 
76  N.  E.  734, 109  A.  S.  R.  637.  612,  23  Atl.  219,  27  A.  S.  R.  717. 

9.  Scott    V.    Williamstown     School  12.  Thurmond  v.  Trammell,  28  Tex. 
Dist.  No.  9,  67  Vt  150,  31  Atl.  145,  27  372,  91  Am.  Dec.  321. 

L.R.A.  688.  13.  Scholucky  v.  Field,  124  111.  617, 

10.  Lentz  v.  Carnegie,  145  Pa.  St.  16  N.  E.  904,  7  A.  S.  R.  399. 
612,  23  Atl.  219,  27  A.  S.  R.  717;  Tut-       14.  Note:  62  L.R.A.  707. 

wiler  Coal,  etc.,  Co.  v.  Nichols,  146       15.  So  stated  in  Schell  v.  Weaver, 
Ala.  264,  39  So.  762, 119  A.  S.  R.  34.     225  111.  159,  80  N.  E.  95,  8  Ann.  Cas. 
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right  of  action,  and  the  plea  has  been  traversed/*  the  statute  is  gen- 
erally considered  an  affirmative  defense/'  and  the  burd«i  of  proof 
is  on  those  seeking  to  avail  themselves  of  its  benefit  to  show  that  the 
cause  of  action  has  been  barred  thereby.^®  And  where  part  of  the 
plaintiff's  demand  is  barred  and  part  is  not,  the  defendant  is  obliged 
to  prove  specifically  the  part  that  falls  within  the  protection  of  the 
statute. ^'  Where,  however,  a  statute  confers  a  right  of  action  and 
imposes  as  a  condition  that  suit  must  be  brought  within  a  designated 
time,  the  burden  rests  on  one  invoking  its  provisions  to  show  that 
the  suit  was  brought  within  the  time  limited.  For  example,  where 
a  law  provides  for  the  recovery  of  damages  for  death,  and  expressly 
fixes  the  period  within  which  the  action  must  be  commenced,  this 
period  may  be  treated  as  the  essence  of  the  right  of  action  conferred 
by  the  statute,  and  the  plaintiff  has  the  burden  of  affirmatively  show- 
ing that  his  action  was  commenced  within  the  period  provided.** 
Again,  the  burden  of  introducing  evidence  may  shift  several  times 
in  one  case.  While  the  defendant  may  have  the  burden  to  show  that 
the  claim  is  barred,  he  need  only  make  a  prima  facie  case  to  shift  the 
burden  to  the  plaintiff,  who  will  be  obliged  to  prove  such  facts  as  will 
prevent  the  running  of  the  statute,  when  the  burden  of  introducing 
evidence  may  again  fall  on  the  defendant.  Thus  when  the  plaintifFs 
pleadings  show  upon  their  face  that  the  claim  sued  upon  is  actually 
barred  by  the  statute,  then  a  plea  of  the  bar  interposed  by  the  defend- 
ant will  in  effect  shift  the  burden  to  the  plaintiff,  who  will  be  obliged 
to  produce  evidence  to  relieve  his  claim  from  the  bar  of  the  statute.^ 

386.  Suspension  or  Interruption  of  Statute. — ^Where  a  statute  of 
limitations  is  of  general  application  the  burden  of  showing  that  it 
does  not  apply  to  a  particular  case  is  usually  on  the  party  who  denies 
the  bar  of  the  statute.*  Therefore,  where  a  party  claims  the  benefit 
of  an  exception  from  the  operation  of  the  statute,  the  burden  is  on 
him  to  show  that  he  is  entitled  to  it.  All  presumptions  are  against 
him,  since  his  claim  to  exemption  is  against  the  current  of  the  law, 
and  founded  upon  exceptions.*    Thus  when  the  plaintiff,  either  by 

339  and  note.    In  support  of  the  text  18.  Schell  v.  Weaver,  ^25  111.  169, 

see  Taylor  v.  Spears,  6  Ark.  381,  44  80  N.  E.  95,  8  Ann.  Gas.  339  and  not©; 

Am.  Dec.  519  and  note;  Swing  v.  St.  Hunter  v.  Hunter,  63  S.  C.  78,  41  S. 

Louis  Refrigerator,  etc.,  Co.,  78  Ark.  E.  33,  90  A.  S.  R.  663  and  note. 

246,  93  S.  W.  978,  115  A.  S.  R.  38;  Note:  81  Am.  Dec.  724. 

Houston  V.  Thornton,  122  N.  C.  365,  19.  Note:  8  Ann.  Cas.  34L 

29  S.  E.  827,  65  A.  S.  R.  699.  20.  Louisville,  etc.,  R.  Co.  v.  Cham- 

16.  Pond  V.  Gibson,  5  AUen  (Mass.)  blee,  171  Ala.  188,  54  So.  681,  Ann. 
19,  81  Am.  Dec.  724  and  note.  Cas.  1913A  977. 

17.  Van  Buskirk  v.  Kuhns,  164  Cal.  1.  Note :  8  Ann.  Cas.  341,  342. 
472,  129  Pac.  587,  Ann.  Cas.  1914B  2.  Kingston  v.  Lehigh  Val.  Coal  Co., 
932,  44  L.R.A.(N.S.)    710;   Schell  v.  241  Pa.  St.  469,  88  AU.  763,  49  LJt.A. 
Weaver,  225  111.  159,  80  N.  E.  95,  8  (N.S.)  557. 

Ann.  Cas.  339  and  note.  3.  Clarke   v.  Mississippi   Bank,   10 
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allegations  of  matter  in  avoidance  in  the  complaint  or  by  reply  to  the 
defendant's  answer,  relies  upon  his  own  disability  to  prevent  the 
running  of  the  period,  it  is  incumbent  upon  him  to  show  such  dis- 
ability.* So,  when  the  plaintiff  alleges  infancy  in  answer  to  a  plea 
of  limitations,  but  fails  to  prove  it,  the  defendant  may  be  entitled  to 
judgment  by  reason  of  the  failure  of  the  plaintiff  to  meet  this  burden 
of  proof.*  Similarly  when  the  plaintiff  relies  upon  the  defendant's 
absence  as  interrupting  the  running  of  the  statute,  it  is  necessary  for 
the  plaintiff  to  show  such  absence  on  the  part  of  the  defendant  as 
will  relieve  the  plaintiff  from  the  effect  thereof.  If  the  nonresidence 
of  a  defendant  has  been  shown,  it  will  be  presumed  that  he  maintained 
such  nonresidence  until  the  contrary  is  proven.  Where  the  defendant 
has  returned  to  the  jurisdiction,  he  is  not  obliged  to  prove  that  his 
return  to  the  state  was  actually  known  to  the  plaintiff,  but  the  burden 
is  on  him  to  show  that  such  return  was  open  and  notorious  and  not 
secret.  If  his  return  and  continued  residence  are  open  and  notorious, 
the  plaintiff  will  be  presumed  to  have  knowledge  of  it.* 

387.  Burden  of  Showing  Removal  of  Bar. — The  same  principle  con- 
trols where  a  promise  is  relied  on  to  take  a  cause  of  action  out  of  the 
bar  of  the  statute,  the  burden  to  show  such  promise  being  on  the  party 
who  alleges  it.'  So  when  the  plaintiff  relies  upon  a  part  payment 
of  the  claim  within  the  period  of  the  statute  the  burden  of  proof  is 
on  him  to  show  that  fact,®  and  that  it  was  made  bv  the  authoritv  of 
the  defendant,*  before  the  cause  of  action  was  barred,'®  and  that  it 
was  applied  to  the  particular  claim  in  litigation.*' 

388.  Fraud. — ^When  the  cause  of  action  is  based  upon  the  fraud  of 
the  defendant,  it  is  generally  necessary  for  the  plaintiff,  in  the  event 
that  the  cause  of  action  accrued  more  than  the  statutory  period  before 
the  commencement  of  the  action,  to  allege  in  his  complaint  and 
to  prove  that  the  facts  constituting  the  fraud  were  fraudulently  con- 
cealed by  the  defendant  and  were  not  discovered  until  within  the 
statutory  period.  In  such  cases  it  usually  appears  on  the  face  of  the 
complaint  that  the  cause  is  barred,  and  therefore  the  defendant  is 
not  required  to  make  initiative  proof  of  that  fact.  This  being  the 
case  the  plaintiff  must  show  an  exception  to  the  general  application 
of  the  statute  by  proving  that  the  fraud  was  not  discovered  before 

Ark.  516,  52  Am.  Dec.  248;  Paine  v.       Ncte:  8  Ann.  Gas.  343. 

Dodds,  14  N.  D.  189,  103  N.  W.  931,       8.  Repan  v.  Williams,  185  Mo.  620, 

116  A.  S.  R.  674.  84  S.  W.  959,  105  A.  S.  R.  600. 

Note:  81  Am.  Dec.  726.  Notes:   81  Am.  Dec.  726;   8  Ann. 

4.  Notes:  81  Am.  Dec.  726;  8  Ann.   Gas.  343. 
Gas.  343.  9.  Resran  v.  Williams,  185  Mo.  620, 

6.  Hillebrant  v.  Brewer,  6  Tex.  45,  84  S.  W.  959,  105  A.  S.  R.  600. 
55  Am.  Dec.  757.  10.  Knight  v.  Clements,  45  Ala.  89, 

6.  Note:  8  Ann.  Gas.  343.  6  Am.  Rep.  693. 

7.  Riser  v.  Snoddy,  7  Ind.  442,  65       11.  Note :  8  Ann.  Gas.  343. 
Am.  Dec.  740. 
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the  statutory  period.^*  And  it  has  been  said  that  when  a  party  relies 
upon  fraudulent  concealment  of  a  cause  of  action,  the  burden  of 
proof  is  upon  him  to  show  that  the  opposing  party  can  fraudulently 
CO  ^^eal  without  some  affirmative  fraudulent  act,  or  that  he  has  com-  * 
mi  tied  some  act  of  negligence  so  gross  as  to  be  equivalent  to  inten- 
tional fraud.*'  Similarly  in  equity  the  burden  is  on  the  plaintiff,  in 
cases  founded  on  fraud,  to  prove  that  the  fraud  was  not  discovered 
until  within  the  statutory  period  regulating  similar  actions  at  law. 
And  if  discovered  beyond  the  statutory  period,  he  must  show  some 
extraordinary  circumstances  that  would  make  it  inequitable  to  enforce 
the  statute  of  limitations.  But  when  the  plaintiff  proves  discovery 
of  the  fraud  within  the  period  of  the  statute,  it  remains  for  the  defend- 
ant to  show  such  circumstances  as  would  ma3ce  it  inequitable  to  enforce 
the  claim,  although  the  statute  of  limitations  has  not  yet  expired.** 
In  such  cases  the  burden  of  proof  is  on  the  defendant  to  show  not 
merely  that  the  complainant  had  a  strong  saspicion  of  fraud  at  the 
period  of  its  perpetration,  but  that  he  had  such  a  knowledge  of  the 
facts,  or  possessed  such  a  clue  to  their  discovery,  as  would  have  enabled 
him  to  proceed  with  reasonable  prospects  of  success.** 

12.  Note :  8  Ann.  Gas.  343.  16.  Shannon  v.  White,  6  Rich.  Eq. 

13.  Wood  V.  Waiiamfi,  142  111.  269,  (S.    C.)    96,   60    Am.   Dec.    115   and 
31  N.  E.  681,  34  A.  S.  R.  79.  note;  Godbold  v.  Lambert,  8  Rich.  Eq. 

14.  Note:  8  Ann.  Gas.  343.  (S.  G.)  165,  70  Am.  Dec.  192. 
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I.  Introductory 

1.  Definition;  Scope  of  Article. — A  lis  pendens  is,  literally,  a  pend- 
ing suit,^  and  is  occasionally  used  by  the  courts  merely  in  tiiis  sense,* 
but  as  applied  to  the  doctrine  which  is  the  subject  matter  of  tliia 
article,  it  may  be  defined  as  the  jurisdiction,  power,,  or  control  which 
courts  acquire  over  property  involved  in  a  suit,  pending  the  continu- 
ance of  the  action,  and  until  its  final  judgment  therein.'  This  article 
is  limited  to  a  general  discussion  of  the  doctrine  of  lis  pendens  as 
above  defined,  leaving  for  treatment  elsewhere  the  eflPect  of  the  pen- 
dency of  another  action  as  a  defense,*  and  questions  arising  by  reason 
of  the  transfer  of  property  the  alienation  of  which  has  been  enjoined 
by  order  of  court.* 

- 1.  State  V.  Guinotte,  156  Mo.  613,  etc.,  Co.,  20  Utah  103,  67  Pac  845,  77 

57  S.  W.  281,  50  L.R.A.  787.  A.  S.  R.  902. 

2.  Alabama,  etc.,  R.  Co.  v.  Thomas,       4.  See  ABATiaiENT  akd  Revival,  vol. 
89  Ala.  294,  7  So.  762,  18  A.  S.  R.  1,  p.  11  et  seq. 

119 ;  Davidson  v.  Burke,  143  111.  139,       5.  See  Injukotions,  voL  14,  p.  305 
32  N.  E.  514,  36  A.  S.  R.  367.  et  seq. 

3.  Dupee  v.  Salt  Lake  Valley,  Loan, 
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2.  Doctrine  Stated. — The  doctrine  of  lis  pendend  as  to  persons  and 
property  witliin  its  operation  is  that  the  court  having  jurisdiction 
of  the  suit  or  action  is  entitled  to  proceed  to  the  final  exercise  of 
that  jurisdiction,  and  that  it  is  beyond  the  power  of  any  of  the  parties 
to  the  action  to  prevent  its  doing  so  by  any  transfer  or  other  act 
made  or  done  after  the  service  of  the  writ  or  the  happening  of  such 
other  act  as  may  be  necessary  to  the  commencement  of  lis  pendens. 
If  any  of  the  parties,  after  the  lis  pendens  has  become  operative, 
attempts  any  transfer  of  the  subject  matter  of  the  litigation,  or  to 
create  any  incumbrance  or  charge  against  it,  or  to  enter  into  any 
contract  affecting  it,  or  to  deliver  possession  of  it  to  another,  the 
action  or  suit  may  proceed  without  taking  any  notice  whatever  of 
such  transfer,  incumbrance  or  change  in  possession,  and  the  final 
judgment  or  decree,  when  entered,  may  be  carried  into  effect  not- 
withstanding the  attempted  dealing  with  the  subject  matter  thereof.* 
This  general  rule,  that  whoever  purchases  the  subject  matter  of  a 
«uit,  pendente  lite,  takes  his  purchase  subject  to  the  decree  or  judg- 
ment which  may  be  rendered  in  such  suit,  has  been  enunciated  and 
recognized  in  a  multitude  of  cases  from  nearly  every  jurisdiction.' 

6.  Roberts  v.  CardweU,  154  Ky.  483,  98;  Neff  v.  Elder,  84  Ark.  277,  105  S. 
157  S.  W.  711,  Ann.  Cas.  1915C  515.   W.  260,  120  A.  S.  R.  67;  Whitney  v. 

Note:  56  A.  S.  R.  857.  Higgins,  10   Cal.   547,  70   Am.   Dec. 

7,  Mechanics  Bank  v.  Seton,  1  Pet  748;  Randall  v.  Duff,  79  Cal.  115,  19 
299,  7  U.  S.  (L.  ed.)  152;  Walden  v.  Pac.  532,  21  Pac.  610,  3  L.R.A.  754; 
Bodley,  9  How.  34,  13  U.  S.  (L.  ed.)  Di  Nola  v.  AUison,  143  Cal.  106,  76 
36 ;  Secombe  v.  Steele,  20  How.  94,  15  Pao.  976,  101  A.  S.  R.  84,  65  L.R. A. 
U.  S.  (L.  ed.)  833;  Eyster  v.  Gaff,  419;  Summerville  v.  March,  142  Cal. 
91  U.  S.  621,  23  U.  S.  (L.  ed.)  403;  554,  76  Pac.  388,  100  A.  S.  R.  145; 
Tilton  V.  Cofield,  93  U.  S.  163,  23  U.  Cheever  v.  Minton,  12  Colo.  557,  21 
S.  (L.  ed.)  858;  Warren  County  ▼.  Pac.  710,  13  A.  S.  R.  258;  Lockwood 
Marey,  97  U.  S.  96,  24  U.  S.  (L.  ed.)  v.  Bates,  1  Del.  Ch.  435,  12  Am.  Dec. 
977;  Gay  v.  Parpart,  106  U.  S.  679,  121;  Lenders  v.  Thomas,  35  Fla.  518, 
1  S.  Ct.  456,  27  U.  S.  (L.  ed.)  256;  17  So.  633,  48  A,  S.  R.  255;  Hurd  v. 
Whiteside  v.  Haselton,  110  U.  S.  296,  Case,  32  111.  45,  83  Am.  Dec.  249 ; 
4  S.  Ct  1,  28  U.  S.  (L.  ed.)  152;  MulJanphy  Sav.  Bank  v.  Schott,  135 
Union  Trust  Co.  v.  Southern  Inland  111.  655,  26  K  E.  640,  25  A.  S.  R.  401 ; 
Nav.,  etc.,  Co.,  130  U.  S.  565,  9  S.  Ct.  Harding  v.  American  Glucose  Co.,  182 
606,  32  U.  S.  (L.  ed.)  1043;  Mellen  111.  551,  55  N.  E.  577,  74  A.  S.  R. 
V.  Moline  Malleable  Iron  Works,  131  189,  64  L.R. A.  738 ;  Steger  v.  Travel- 
U.  S.  352,  9  S.  Ct  781,  33  U.  S.  (L.  ing  Men's  Building,  etc.,  Ass'n,  208 
ed.)  178;  Thompson  v.  Baker,  141  U.  DI.  236,  70  N.  E.  236,  100  A.  S.  R. 
S.  648,  12  S.  Ct  89,  35  U.  S.  (L.  ed.)  225;  Ray  v.  Roe,  2  Blackf.  (Ind.) 
889 ;  Lewers  v.  Atcherly,  222  U.  S.  258,  18  Am.  Dec  159 ;  Kern  v.  Hazle- 
285,  32  S.  Ct.  94,  56  U.  S.  (L.  ed.)  rigg,  11  Ind.  443,  71  Am.  Dec.  360 
202;  Howard  v.  Kennedy,  4  Ala.  592,  and  note;  Sowden  v.  Craig,  26  la.  156, 
39  Am.  Dec.  307;  Powell  v.  Williams,  96  Am.  Dec.  125  and  note;  Bowman 
14  Ala.  476,  48  Am.  Dec.  105  and  v.  Anderson,  82  la.  210,  47  N.  W.  1087, 
note;  Pickett  v.  Ferguson,  45  Ark.  177,  31  A.  S.  R.  473  and  note;  Wilkinson 
55  Am.  Rep.  545;  Swantz  v.  Pillow,  v.  Elliott,  43  Kan.  590,  23  Pac.  614, 
50  Ark.  300,  7  S.  W.  167,  7  A.  S.  R.  19  A.  S.  R.  158 ;  Henderson  v.  Pickett, 
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Under  some  of  the  early  decisions  in  this  country  it  was  held  that 
a  conveyance  of  land  pending  a  suit  ooncerning  it  was  champerfy, 
and  the  conveyance  in  such  case  was  absolutely  void,  even  where 
the  purchase  was  bona  fide,  although  the  party  would  not  be  subject 
to  penal  consequences,^  and  it  has  sometimes  been  said  that  a  pendente 
lite  purchaser  ''takes  nothing."  *  It  is  generally  held,  however,  that 
the  rule  of  lis  pendens  is  not  intended  to  prevent  the  sale  of  the 
property,  but  to  hold  it  within  the  jurisdiction  of  the  court  for  the 
purpose  of  granting  the  relief  sought,^^  and  that  the  rule  does  not 
annul  the  conveyance  but  only  renders  it  subservient  to  the  rights 
of  the  parties  to  the  action.^^  Although  the  maxim  is,  pendente  lite 
nil  innovetur,  that  maxim  is  not  to  be  imderstood  as  warranting  the 

4  T.  B.  Mon.  (Ky.)  54,  16  Am.  Dm.  merman,  17  Ore.  499,  21  Pac  1037, 
130;  Talbott  v.  BeU,  6  B.  Mon.  (Ky.)  11  A.  S.  R.  848,  4  L.R.A  716  and 
320,  43  Am.  Dec.  126;  Stone  v.  Con-  note;  Bergman  v.  Inman,  43  Ore.  456, 
nelly,  1  Mete.  (Ky.)  652,  71  Am.  Dec  72  Pac.  1086,  73  Pac.  341,  99  A.  8.  R. 
499;  CampbeU's  Case,  2  Bland  (Md.)  771;  Green  v.  Rick,  121  Pa  St.  130, 
209,  20  Am.  Dec.  360  and  note;  Schaf-  15  Atl.  497,  6  A.  S.  R.  760,  2  L.R.A. 
erman  v.  O'Brien,  28  Md.  565,  92  Am.  48  and  note;  Ruth  v.  Wells,  13  S.  D. 
Dec,  708 ;  Long  v.  Richards,  170  Mass.  482,  83  N.  W.  568,  79  A  8.  R.  902 ; 
120,  48  N.  E.  1083,  64  A.  8.  R.  281  Woodfolk  v.  Blount,  3  Hayw.  (Tenn.) 
and  note;  Monlton  ▼.  Kolodzik,  97  147,  9  Am.  Dee.  736;  Shelton  v.  John- 
Minn.  423, 107  N.  W.  154,  7  Ann.  Cas.  son,  4  Sneed  (Tenn.)  672,  70  Am. 
1090;  Shotwell  ▼.  Lawson,  30  Miss.  Dec.  265;  Briscoe  v.  Bronaugh,  1  Tex. 
27,  64  Am.  Dee.  145  and  note;  Turner  326,  46  Am.  Dec.  108;  Portes  v.  Hill, 
V.  Edmonston,  210  Mo.  411,  109  8.  30  Tex.  529,  98  Am.  Dee.  481;  Eyana 
W.  33,  124  A.  8.  R.  739;  Merrill  ▼•  v.  Welbom,  74  Tex.  530,  12  8.  W. 
Wright,  65  Neb.  794,  91  N.  W.  697,  230,  15  A.  8.  R.  858  and  note;  Trum- 
101  A.  8.  R.  645  and  note;  Powell  v.  bull  v.  Jefferson  County,  60  Wash. 
Campbell,  20  Nev.  232,  20  Pac.  156,  479,  111  Pac.  569,  140  A.  8.  R.  943; 
19  A.  8.  R.  350,  2  L.R.A.  615;  Wood  Phillips  y.  Tompson,  73  Wash.  78, 131 
V.  Price,  79  N.  J.  Eq.  620,  81  Atl.  983,  Pac.  461,  Ann.  Cas.  1914D  672;  Stout 
Ann.  Cas.  1913A  1210,  38  L.R.A.  v.  Philippi  Mfg.,  etc.,  Co.,  41  W.  Va. 
(N.S.)  772;  Murray  v.  Blatchford,  1  339,  23  S.  E.  571,  56  A.  S.  R.  843; 
Wend.  (N.  Y.)  583, 19  Am.  Deo.  537;  Goff  v.  McLain,  48  W.  Va.  445,  37 
Jackson  v.  Andrews,  7  Wend.  (N.  Y.)  8.  E.  566,  86  A.  8.  R.  64;  Kellogg  ▼. 
152,  22  Am.  Dee.  574  and  note;  Parks  Fancher,  23  Wis.  21,  99  Am.  Dec. 
V.  Jackson,  11  Wend.  (N.  Y.)  442,  25  96;  Gaynor  v.  Blewett,  82  Wis.  313, 
Am.  Dec.  656;  Hailey  v.  Ano,  136  N.  52  N.  W.  313,  33  A  8.  R.  47  and 
Y.  569,  32  N.  E.  1068,  32  A.  8.  R.  764;  note;  Brown  v.  Cohn,  95  Wis.  90,  60 
Briley  v.  Cherry,  13  N.  C.  2,  18  Am.  N.  W.  71,  60  A.  8.  R.  83. 
Dec.  561;  Jones  v.  Williams,  155  N.  Notes:  11  A.  8.  R.  707;  24  A  8.  R. 
C.  179,  71  8.  E.  222,  36  L.R.A.(N.S.)  373;  55  A  8.  R.  141;  10  LJl.A.(N.8.) 
426;  Borden  v.  McNamara,  20  N.  D.  443;  38  L.R.A(N.8.)  29. 
225,  127  N.  W.  104,  Ann.  Cas.  1912C  8.  Jackson  v.  Andrews,  7  Wend. 
841;  Taylor  v.  Boyd,  3  Ohio  337,  17  (N.  Y.)  152,  22  Am.  Dec  574. 
Am.  Dec.  603;  Fox  v.  Reeder,  28  Ohio  9.  Meux  y.  Anthony,  11  Aik.  411, 
St.  181,  22  Am.  Rep.  370;  Benton  v.  52  Am.  Dee.  274. 
Shafer,  47  Ohio  8t  117,  24  N.  E.  197,  10.  Hulen  v.  Chilcoat,  79  Neb.  595, 
7  L.R A.  812 ;  Stewart  v.  Wheeling,  113  N.  W.  122,  126  A.  8.  R.  681. 
etc.,  R.  Co.,  53  Ohio  St.  151,  41  N.  E.  11,  Cromwell  v.  Gay,  1  Dana  (Ky.) 
247,  29  L.R.A.  438;  Houston  v.  Tim-  578,  25  Am.  Dec.  165;  Stone  v.  Con- 
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conclusion  that  the  conveyance  so  made  is  absolutely  null  and  void, 
at  all  times  and  for  all  purposes.  The  true  interpretation  of  the  maxim 
is  that  the  conveyance  does  not  vary  the  rights  of  the  parties  in  that 
suit,  and  they  are  not  bound  to  take  notice  of  the  title  acquired  under 
it,  but,  with  regard  to  them,  the  title  is  to  be  taken  as  if  it  had 
never  existed." 

3.  Origin  and  History. — The  doctrine  of  lis  pendens  had  its  origin 
in  the  civil  law,  and  was  pungently  stated  in  the  legal  maxim  pendente 
lite  nihil  innovetur.^'  The  doctrine,  as  it  prevails  at  this  time,  seems 
to  have  had  its  origin  in  the  common  law  rule  which  obtained  in 
real  actions,  where,  if  the  defendant  aliened  during  the  pendency 
of  the  suit,  the  judgment  in  the  real  action  overreached  the  aliena- 
tion.i^  The  role  is  thus  older  at  law  than  in  equity,  and  was  adopted 
from  the  common  law  courts  by  Lord  Bacon  as  one  of  his  ordinances 
''for  the  better  and  more  regular  administration  of  justice  in  the 
court  of  chancery."  "  This  ordinance  provides  "that  no  decree  bind- 
eth  any  that  Cometh  in  bona  fide  by  conveyance  from  the  defendant, 
before  the  bill  is  exhibited,  and  is  made  no  party  by  bill  or  order; 
but  when  he  comes  in  pendente  lite,  and  while  the  suit  is  in  full 
prosecution,  and  without  any  color  of  allowance  or  privity  of  court, 
there  regularly  the  decree  bindeth.  But  if  there  were  any  inter- 
missions of  suit,  or  the  court  made  acquainted  with  the  conveyance, 
the  court  is  to  give  order  upon  the  special  matter  according  to  jus- 
tice." ^*  The  principle  thus  adopted  at  an  early  period  in  the  history 
of  chancery  jurisprudence  has  been  followed  and  acted  on  by  various 
successive  chancellors,  and  finally  is  admitted  by  all  elementary  writers 
on  the  subject  to  be  the  established  doctrine.^^ 

4.  Constructive  Notice  as  Basis  of  Doctrine. — ^Two  different  theories 
have  been  advanced  as  the  basis  of  the  doctrine  of  lis  pendena    Numer- 

nelly,  1  Mete.  (Ky.)  652,  71  Am.  Dee.  Thackston,  187  Mo.  332,  86  S.  W.  94, 

499.  106  A.  S.  B.  472. 

Note:  2  L.R.A.  49.  16.  Winston  v.  Westfeldt,  22  Als. 

12.  Powell  V.  Campbell,  20  Nev.  232,  760,  68  Am.  Dec.  278 ;  Lockwood  v. 
20  Pac.  156, 19  A.  S.  R.  350,  2  L.E.A.  Bates,  1  Del.  Ch.  435,  12  Am.  Dec. 
615.  121;  Norris  v.  He,  152  lU.  190,  38 

13.  Jones  v.  WiUiams,  155  N.  C.  N.  E.  762,  43  A.  S.  R.  233;  Bristow 
179,  71  S.  E.  222,  36  L.R.A.(N.S.)  v.  Thackston,  187  Mo.  332,  86  S.  W. 
426.  94,  106  A.  S.  R.  472;  Jones  v.  Wil- 

14.  Winston  ▼.  Westfeldt,  22  Ala.  liams,  155  N.  C.  179,  71  S.  E.  222,  36 
760,  58  Am.  Dee.  278;  Houston  v.  L.R.A.(N.S.)  426;  Houston  v.  Tim- 
Timmerman,  17  Ore.  499,  21  Pac.  1037,  merman,  17  Ore.  499,  21  Pac.  1037, 
11  A.  S.  R.  848, 4  L.R  JL.  716;  Diamond  11  A.  S.  R.  848, 4  L.R.A.  716;  Diamond 
V.  Lawrence  County,  37  Pa.  St.  353,  v.  Lawrence  County,  37  Pa.  St.  353, 
78  Am.  Dec.  429 ;  Green  v.  Rick,  121  78  Am.  Dec.  429. 

Pa.  St.  130,  15  AtL  497,  6  A.  S.  R.  17.  Scott  v.  McMiUen,  1  Litt.  (Ky.) 

760,  2  L.R.A.  48.  302,  311,  13  Am.  Dec.  239,  and  see 

15.  Mcllwrath  v.  Hollander,  73  Mo.  authorities  cited  in  notes  to  preceding 
105,   39    Am.   Rep.   484;    Bristow   v.  paragraph. 
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ous  courts  and  text  writers  state  that  it  is  referable  to  the  doctrine 
of  constructive  notice^  and  say  that  a  pending  suit  concerning  prop- 
erty operates  as  notice  to  the  world,  and  that  a  purchaser  of  the 
property  under  one  of  the  parties  is  bound  by  the  result  of  the  liti- 
gation, because  he  is  charged  with  such  notice.^®  All  the  inhabitants 
of  the  realm  are  supposed  to  pay  attention  to  and  be  familiar  with 
what  is  going  on^  in  courts  of  justice,  and,  having  knowledge  thereof, 
cannot  interfere  therewith  by  dealing  with  property  already  the  sub- 
ject of  litigation.**  The  effect  of  lis  pendens  and  the  effect  of  registry 
on  this  theory  are  in  their  nature  the  same  thing.  They  are  only 
different  examples  or  instances  of  the  operation  of  the  rule  of  con- 
structive notice.  They  are  record  notices.  One  is  a  record  in  one 
place  and  the  other  a  record  in  another  place.  A  purchaser  must 
consult  both  places  of  record  for  light  and  information. ••  Many 
cases  state  that  a  lis  pendens  charges  subsequent  purchasers  with  notice 
of  the  pendency  of  the  action,*  that  a  person  so  acquiring  aai  inter- 
est is  presumed  to  have  had  notice,'  and  to  have  acted  in  bad  faith 
in  taking  the  conveyance.' 

5.  Public  Policy  as  Basis  of  Doctrine. — Other  authoritieB  take  the 
view  that  the  doctrine  as  to  the  effect  of  lis  pendens  on  the  title  of 
an  alienee  is  not  founded  on  any  principles  of  courts  of  equity  with 
regard  to  notice,  but  on  the  ground  that  it  is  necessary  to  the  admin- 
istration of  justice  that  the  decision  of  the  comi;  in  a  suit  should  be 
binding,  not  only  on  the  litigant  parties,  but  on  those  who  derive 
title  from  them  pendente  lite,  whether  with  notice  of  the  suit  or  not.* 
Without  such  a  principle,  all  suits  for  specific  property  might  be 
rendered  abortive  by  successive  alienations  of  the  prop^y  in  suit; 
so  that  at  the  end  of  one  suit  another  would  have  to  be  commenced ; 
after  that,  another,  by  which  it  would  be  rendered  almost  impracti- 
cable for  a  man  ever  to  make  his  rights  available  by  a  resort  to  the 
courts  of  justice.*    It  is  upon  this  principle  of  public  policy,  the  object 

18.  Bridger  v.  Exchange  Bank,  126       Notes:  39  Am.  Rep.  487;  60  A.  S.  R. 
Ga.  821,  56  S.  E.  97,  115  A.  S.  R.   538. 

118,  8  L.R.A.(N.S.)  463.  2.  Ray  v.  Roe,  2  Blackf.  (Ind.)  258, 

19.  Fox  V.  Reeder,  28  Ohio  St.  181,  ^^  Am.  Dec.  159;  Woodfolk  v.  Blount, 
22  Am.  Rep.  370.  ^  Hayw.  (Tenn.)  147,  9  Am.  Dec,  736; 

20.  Jones  v.  McNarrin,'68  Me.  334,  ?^^^^«  v    Bronaugb,  1  Tex.  326,  46 
9«  Am    T?AT^    fifi  Am.  Dec.  108. 

1.  Lysine..  Chapuis,  144  U.  S.   ^^  J^f ^ 3-  ^^^^^  '  "^^'^  ^37,  17 

^l'  ^-l  ^^'  ^^^-  ^^-  ^'  -.^n  J^^  fJ       *•  Bridget  'v.  Exchange  Bank,  126 
368;  Whitney  V  Higgms,  10  Cal  547    q^    321  %e  g.  E.  97,  115  A.  S.  R. 

70  Am.  Dec.  748;  Jewett  v.  Iowa  Land  ^g,  8  L.R.A.(N.S.)  463. 

Co.,  64  Mmn.  531,  67  N.  W.  639,  58       5.  Hailey  v.  Ano,  136  N.  Y.  569,  32 

A.  S.  R.  555;  I^Iurray  v.  Blatchfdrd,   N.  E.  1068,  32  A.  S.  R.  764;  Shelton 

1  Wend.   (N.  Y.)   583,  19  Am.  Dec.    v.  Johnson,  4  Sneed  (Tenn.)  672,  70 

537.  Am.  Dec.  265. 
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of  which  is  to  prevent  parties  from  making  a  oonveyanoe  pendente 
lite  of  the  property  or  thing  which  is  the  subject  matter  of  the  contro- 
versy and  thus  defeat  the  execution  of  the  court's  decree,  that  the 
weight  of  modem  authority  bases  the  doctrine  of  lis  pendens.®  If 
the  rules  of  lis  pendens  were  based  upon  notice^  whether  express  or 
implied,  it  would  not  be  possible  to  apply  them  in  those  cases  in 
which  no  notice  could  have  been  acquired  by  a  pendente  lite  pur- 
chaser, though  he,  in  fact,  at  the  time  of  his  purchase  had  in  his 
mind  ©very  act  or  proceeding  which  had  occurred  in  the  courts  of 
the  country  up  to  that  moment;  and  there  is  no  doubt  that  these 
rules  must  be  applied  in  many  instances  in  which  no  amount  of 
attention  to  the  proceedings  of  courts  could  have  given  a  pendente 
lite  purchaser  knowledge  that  the  property  purchased  was  subject 
to  litigation.'  Whether  constructive  notice  or  public  policy  is  the 
reason  for  the  rule,  the  result  has  been  declared  to  be  the  same — ^the 
purchaser  of  the  subject  of  litigation  from  a  party  litigant  after  suit 
is  begun  is  boimd  by  the  result  of  the  proceedings  into  which  he 
thus  intrudes.* 

6.  Doctrine  Not  Favored;  Rule  of  Strict  Construction. — ^The  doc- 
trine of  lis  pendens,  although  well  settled,  is  in  all  Uie  reported  cases 
admitted  to  be  harsh,  and  justifiable  only  on  the  ground  that  Individ- 

6.  Secombe  y.  Steele,  20  How.  94,  794,  91  N.  W.  697,  101  A.  S.  R.  645; 

15  U.  S.  (L.  ed.)  833;  Eyster  v.  Goff,  Hunger  v.  Beard,  79  Neb.  764,  113 

91  U.  S.  521,  23  U.  S.  (L.  ed.)  403;  N.  W.  214, 126  A.  S.  R.  688  and  note; 

Mellen  v.  Moline  Malleable  Iron  Works,  Parks  v.  Jackson,  11  Wend.  (N.  Y.) 

131  U.  S.  352,  9  S.  Ct.  781,  33  U.  S.  442,   25   Am.    Dec.    656;    Ste^ya^t   v. 

(L.   ed.)    178;   Bridger  v.   Exchange  Wheeling,  etc.,  R.  Co.,  53  Ohio  St.  151, 

Bank,  126  Ga.  821,  56  S.  E.  97,  115  41  N.  E.  247,  29  L.R.A.  438;  Houston 

A.   3.   R.   118,  8  L.R.A.(N.S.)    463;  v.  Timmerman,  17  Ore.  499,  21  Pac. 

Norris  v.  He,  152  lU.  190,  38  N.  B.  762,  1037,  11  A.  S.  R.  848,  4  L,R.A.  716 ; 

43  A.   S.  R.  233;  Olson  v.  Leibpke,  MeVay  v.  Tousley,  20  S.  D.  258,  105 

110  la.  594,  81  N.  W.  801,  80  A.  S.  N.  W.  932,  129  A.  S.  R.  927;  Dupee 

R.  327;  Noyes  v.  Crawford,  118  la.  v.  Salt  Lake  Valley  Loan,  etc.,  Co., 

15,  91  N.  W.  799,  96  A.  S.  R.  363;  20  Utah  103,  67  Pac.  845,  77  A.  S.  R. 

Harrod  v.  Burke,  76  Kan.  909,  92  Pac.  902 ;  Newman  v.  Chapman,  2  Rand. 

1128, 123  A.  S.  R.  179  and  note;  Scott  (Va.)  93,  14  Am.  Dec.  766;  Stout  v. 

V.  McMillen,  1  Litt.  (Ky.)  302, 13  Am.  PhiHppi  Mfg.,  etc.,  Co.,  41  W.  Va. 

Dec.  239;  Watson  v.  Wilson,  2  Dana  339,  23  S.  E,  571,  56  A.  S.  R,  843 

(Ky.)   406,  26  Am.  Dec.  459;  Roths-  and  note;  Wingfield  v.  Neall,  60  W. 

child  V.  Kohn,  93  Ky.  107,  19  S.  W.  Va.  106,  54  S.  E.  47,  116  A.  S.  R. 

180,  40  A.  S.  R.  184;  Campbell's  Case,  882   and  note,   9   Ann.   Cas.   982,   10 

2  Bland  (Md.)  209,  20  Am.  Dec.  360;  L.R.A.{N.S.)  443;  Kellogg  v.  Fancher, 

Moulton   V.  Kolodzik,  97  Minn.  423,  23  Wis.  21,  99  Am.  Dec.  96. 

107  N.  W.  154,  7  Ann.   Cas.  1090 ;  Notes :  39  Am.  Rep.  487 ;  111  A.  S. 

Carr  v.  Lewis  Coal  Co.,  96  Mo.  149,  R.  56;  122  A.  S.  R.  962;  124  A.  S.  R. 

8  S.  W.  907,  9  A.  S.  R.  328;  Bristow  749;  2  L.R.A.  48. 

V.  Thackston,  187  Mo.  332,  86  S,  W.  7.  Note :  56  A.  S.  R.  853. 

94, 106  A.  S.  R.  472 ;  Baker  v.  Bartlett,  8.  Noyes  v.  Crawford,  118  la.  15, 

18  Mont.  446,  45  Pac.  108 i,  56  A.  S.  91  N.  W.  799,  96  A.  S.  R.  363. 
R.  594;   MerriU  v.  Wright,  65   Neb. 
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ual  rights  must  sometimes  be  made  to  yield  to  rules  established  for 
general  convenience.*  By  its  operation  a  purchaser  who  has  advanced 
his  money  in  good  faith  may  acquire  no  rights  from  his  purchase. 
Such  a  doctrine  is  not  a  favorite  one  with  the  courts;  it  wUl  not  be 
extended  without  strict  necessity,*^  and  will  be  strictly  construed.** 
7.  Of  What  Lis  Pendens  Is  Notice. — According  to  the  generally 
accepted  view  lis  pendens  is  notice  of  all  facts  apparent  on  the  face 
of  the  pleadings,  and  of  those  other  facts  of  which  the  facts  so  stated 
necessarily  put  the  purchaser  on  inquiry.**  Thus  it  has  been  held 
that  if  the  facts  in  the  record  tell  a  pendente  lite  purchaser  that  his 
vendor  committed  fraud  he  becomes  a  party  to  the  fraud,  so  far  as 
the  complainants  in  that  suit  are  concerned.*'  Pendente  lite  pur- 
chasers are  chargeable,  for  the  purposes  of  the  suit,  with  notice  of 
all  the  facts  of  which  the  record  would  inform  them  at  the  time  of 
acquiring  their  interest,*^  but  the  notice  fipom  the  pending  suit  affects 
only  the  property  embraced  within  the  descriptions  of  the  pleading, 
and  does  not  extend  in  its  operation  beyond  the  prayer  for  relief.** 
A  notice  of  the  pendency  of  a  bill  affecting  land  is  not  notice  to  a 
purchaser  pendente  lite  of  matters  set  up  by  a  subsequent  amend- 
ment to  the  bill,**  though  such  a  purchaser  is  charged  with  any 
contraction  or  restriction  of  the  controversy  prior  to  acquiring  his 
interest  as  fully  as  he  is  charged  with  notice  of  the  original  suit.*' 
There  is  no  constructive  notice  of  any  other  points  than  those  which 
are  in  dispute  between  the  parties  to  the  action,*®  and  the  purchaser 
takes  subject  to  that  suit  pending  at  the  time  of  his  purchase  only.** 
It  is  essential  that  the  litigation  to  which  the  lis  pendens  refers  shall 
result  in  a  judgment  or  decree  affecting  the  property  described  therein 

9.  Carr  v.  Lewis  Coal  Co.,  96  Mo.       Note :  56  A.  S.  R.  869. 

149,  8  S.  W.  907,  9  A.   S.  R.  328 ;  13.  Stoat  v.  Philippi  Mfg.,  etc.,  Co., 

Wood  V.  Price,  79  N.  J.  Eq.  620,  81  41  W.  Va.  339,  23  S.  E.  671,  66  A.  S. 

Atl.  983,  Ann.  Cas.  1913A  1210,  38  R.  843. 

L.R.A.(N.S.)  772;  Parks  v.  Jackson,  14.  Jones  v.  McNarrin,  68  Me.  334, 

11  Wend.  (N.  Y.)  442,  25  Am.  Dec.  28  Am.   Rep.   66;   Stout  v.  Phihppi 

656;  Hailey  v.  Ano,  136  N.  Y.  569,  Mfg.,  etc,  Co.,  41  W.  Va.  339,  23  S. 

32  N.  E.  1068,  32  A.  S.  R.  764;  Benton  E.  571,  66  A.  S.  E.  843  and  note. 

V.  Shafer,  47  Ohio  St.  117,  24  N.  B.  15.  Bridger  ▼.  Exchange  Bank,  126 

197,  7  L.R.A.  812.  Ga.  821,  56  S.  B.  97, 115  A.  S.  R.  118, 

10.  Note:  39  Am.  Rep.  488.  8  L.R.A. (N.S.)  463. 

11.  Notes:  70  Am.  Dec.  269;  5  Ann.  Notes:  2  L.R.A.  50,  615;  4  L.R.A. 
Cas.  333.  716;  7  L.R.A.  812;  8  LJIA.  653. 

12.  Norris  V,  He,  152  111.  190,  38  16.  Holland  v.  Citizens'  Sav.  Bank, 
N.  E.  762,  43  A.  S.  R.  233;  Jones  v.  16  R.  I.  734,  19  Atl.  654,  8  L.R.A. 
^fcNarrin,  68  Me.  334,  28  Am.  Rep.  553.    And  see  infra,  par.  31. 

66;  Bristow  v.  Thackston,  187  Mo.  332,  17.  Portis  v.  Hill,  30  Tex.  529,  98 

86  S.  W.  94,  106  A.  S.  R.  472;  Powell  Am.  Dec.  481. 

V.  Campbell,  20  Nev.  232,  20  Pac.  156,  18.  Ray   v.   Roe,   2  Blackf.    (Ind.) 

19  A.  S.  R.  350,  2  L.R.A.  615;  Diamond  258,  18  Am.  Dec.  159. 

V.  Lawrence  County,  37  Pa.  St.  353,  19.  Newman  v.  Chapman,  2  Rand. 

78  Am.  Dec.  429  and  note.  (Va.)  93,  14  Am.  Dec.  766. 
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and  within  the  issues  made,*®  and  constructive  notice -of  matters  not 
in  issue  and  not  pertinent  to  any  issue,  and  which,  therefore,  cannot 
be  determined  in  the  action  or  proceeding,  cannot  be  given  by  men* 
tioning  them  in  any  pleading  or  other  paper  therein.^ 

8.  Territorial  Operation  of  Doctrine. — ^In  its  territorial  operation, 
the  rule  of  lis  pendens  is  coextensive  with  the  territorial  jurisdiction 
of  the  court  If  a  suit  or  action  is  brought  in  a  circuit  or  district 
court  of  the  United  States,  it  brings  within  the  operation  of  the  law 
of  lis  pendens  all  property  affected  thereby,  wheresoever  situated, 
provided  it  be  not  beyond  the  boundaries  of  such  district  or  circuit 
and  irrespective  of  any  state  statute  on  the  subject.*  As  to  the  extra- 
territorial operation  of  the  doctrine,  while  some  courts  have  held 
that  the  removal  of  property  from  the  state  followed  by  its  sale 
does  not  relieve  from  the  operation  of  a  pre-existing  suit,*  the  majority 
of  the  decisions  upon  the  subject  take  the  view  that  the  rule  of  lis 
pendens  does  not  operate  beyond  the  state  or  country  in  which  the 
action  is  pending,  and  that  tJie  judgment  therein  cannot  be  enforced 
as  against  one  who  purchases  property  subject  t^  the  action,  after 
its  removal  from  the  state,  in  good  faith,  and  without  notice  of  the 
pendency  of  the  action.^  According  to  these  authorities  the  provi- 
sion of  the  federal  constitution  requiring  full  faith  and  credit  to 
be  given  to  the  records  and  judicial  proceedings  of  other  states  has 
no  bearing  upon  the  point  whether  a  lis  pendens  in  one  state  shall 
have  any  extraterritorial  effect.  The  obvious  meaning  of  that  pro- 
vision goes  only  to  the  operation  such  records  shall  have  when  com- 
plete and  subsequently  offered  in  evidence,  as  establishing  that  certain 
facts  have  been  adjudicated,  and  has  no  reference  to  what  shall  be 
the  incidental  effect  of  a  suit  which  results  in  such  records  being 
made.* 

II.  Lis  Pendens  under  Modern  Statutes 

9.  Legislative  Enactment  of  Common  Law  Doctrine. — ^In  a  num- 
ber of  states  the  rules  of  lis  pendens  have  been  codified,*  a  typical 
statute  being  to  the  effect  that  "when  a  petition  has  been  filed  affect- 
ing real  estate,  the  action  is  pending  so  as  to  charge  third  persons 

20.  Bristow  v.  l*hackston,  187  Mo.  Shelton  v.  Johnson,  4  Sneed  (Tenn.) 

332,  86  S.  W.  94,  106  A.  S.  R.  472.  672,  70  Am.  Dec.  265  and  note. 

1.  Note:  56  A.  S.  R.  869.  Notes:  13  A.  S.  B.  261;  56  A.  8. 

2.  Stewart  v.  Wheeling,  etc.,  R.  Co.,  R.  859. 

53  Ohio   St,  151,  41  N.   E.  247,  29  5.  Carr  v.  Lewis  Coal  Co.,  96  Mo. 
L.R.A.  438.  149,  8  S.  W.  907,  9  A.  S.  R.  328.    Gen- 
Note:  56  A.  S.  R.  861.  erally  as  to  the  effect  of  this  constitu- 

3.  Fletcher  v.  Ferrel,  9  Dana  (Ky.)  tional     provision,     and     the    statutes 
372,  35  Am.  Dec.  143.  enacted     in     pursuance    thereof,    see 

4.  Carr  v.  Lewis  Coal  Co.,  96  Mo.  Judgments,  vol.  15,  p.  922  et  seq. 
149,  8  S.   W.  907,  9  A.   S.  R.  328;  6.  Lacassagne  v.  Chapuis,  144  U.  S. 
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with  notice  of  its  pendency,  and  while  pending  no  interest  can  be 
axjquired  by  third  persons  in  the  subject  matter  thereof  as  against 
the  plaintiff's  title,  if  the  real  estate  affected  be  situated  in  the  county 
where  the  petition  is  filed."  '  Such  statutes  are  to  be  construed  wiUi 
reference  to  the  pre-existing  equity  rule  and  the  reason  and  prin- 
ciple behind  it,  even  in  case  the  language  used  by  the  legislature 
is  broader  than  the  rule  as  laid  down  in  the  decisions  of  the  courts.^ 
10.  Requirement  of  Formal  Notice;  In  General. — Filing  a  formal 
notice  of  lis  pendens  was  not  provided  for  by  the  rules  of  the  common 
law,  nor  by  the  statutes  which  enact  the  common  law  rule  only,* 
but  the  sternness  of  the  common  law  doctrine  of  Us  pendens  as  applied 
to  bona  fide  purchasers  has  caused  the  enactment  in  England  and 
many  of  the  states  of  this  country  of  statutes  by  which  purchasers 
and  incumbrancers  are  exonerated  from  taking  notice  of  the  pend- 
ency of  smts  affecting  real  property  or  the  right  to  its  possession, 
unless  some  instrument  is  executed  and  recorded  in  the  mode  pre- 
scribed by  the  statute,  and  from  the  reading  of  the  record  of  which 
notice  is  necessariljk  imparted  of  the  pendency  of  the  litigation  and 
tlie  parties  and  property  affected  thereby.*^  Statutes  of  the  kind 
now  under  consideration  do  not  create  the  law  of  lis  pendens  in  the 
particular  jurisdictions  in  which  they  are  operative,  but  may  rather 
be  regarded  as  imposing  limitations  upon  the  common  law  other- 
wise existing  upon  the  subject.*^     The  notice  of  the  pendency  of 

119,  12  S.  Ct.  659,  36  U.  S.  (L.  ed.)  31  Pac.  166,  31  A.  S.  R.  209;  Cheever 

368    (Louisiana    statute) ;    Fisher    v.  v.  Minton,  12  Colo.  557,  21  Pac.  710, 

Shropshire,  147  U.  S.  133,  13  S.  Ct.  13  A.  S.  R.  258 ;  Moulton  v.  Kolodzik, 

201,  37  U.  S.  (L.  ed.)  109  (citing  Iowa  97  Minn.  423,  107  N,  W.  154,  7  Ann. 

statute) ;  Marshall  v.  Whatley,  136  Ga.  Cas.  1090 ;  Gallaspy  Sons  Co.  v.  Mas- 

805,  72   S.   E.   244,  36  L.R.A.(N.S.)  sey,  99  Miss.  208,  54  So.  805,  Ann. 

552;   Benton  v.   Shafer,  47   Ohio  St.  Cas.   1913D  947;   Mcllwrath  v.   Hoi- 

117,  24  N.  E.  197,  7  L.R.A,  812.  lander,  73  Mo.  105,  39  Am.  Rep.  484; 

Note:  2  L.R.A.  50.  Bristow  v.   Thackston,  187  Mo.  332, 

7.  Fisher  v.  Shropshire,  147  U.  S.  86  S.  W;  94,  106  A.  S.  R.  472;  Baker 
133,  13  S.  Ct.  201,  37  U.  S.  (L.  ed.)  v.  Bartlett,  18  Mont.  446,  45  Pac.  1084, 
109  (citing  Iowa  statute).  56  A.  S.  R.  594;  Wood  v.  Price,  79 

8.  Merrill  v.  Wright,  65  Neb.  794,  N,  J.  Eq.  620,  81  Atl.  983,  Ann.  Cas. 
91  N.  W.  697,  101  A.  S.  R.  645.  1913A   1210,    38    L.R.A.(N.S.)    772; 

9.  Moulton  V.  Kolodzik,  97  Minn.  Parks  v.  Jackson,  11  Wend.  (N.  Y.) 
423, 107  N.  W.  154,  7  Ann.  Cas.  1090;  442,  25  Am.  Dec.  656;  Hayes  v.  Nourse, 
Jones  V.  Williams,  155  N.  C.  179,  71  114  N.  Y.  595,  22  N.  E.  40,  11  A.  S. 
S.  E.  222,  36  L.R.A.  (N.S.)  426.  R,  700;  Hailey  v.  Ano,  136  N.  Y.  569, 

10.  Broom  v.  Armstrong,  137  U.  S.  32  N.  E.  1068,  32  A.  S.  R.  764;  Young 
266,  11  S.  Ct.  73,  34  U.  S.  (L.  ed.)  v.  Davia,  50  Wash.  504,  97  Pac.  506, 
648 ;  Smith  v.  Gale,  144  U.  S.  509,  12  126  A.  S.  R.  910 ;  Cutler  v.  James,  64 
S.  Ct.  674,  36  U.  S.  (L.  ed.)  521  Wis.  173,  24  N.  W.  874,  54  Am.  Rep. 
(citing  the  North  Dakota  statute   to  603. 

this  effect) ;  Romeu  v.  Todd,  206  U.  S.       Notes:  14  Am.  Dec.  775;  56  A.  S.  R. 
358,  27  S.  Ct.  724,  51  U.  S.  (L.  ed.)    855. 

1093;  Warnack  v.  Harlow,  96  Cal.  298,       11.  Note:  56  A.  S.  R.  855. 
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action  provided  for  by  statute  has  been  said  to  be  merely  intended 
to  afford  a  convenient  and  effectual  method  of  enforcing  the  common 
law  doctrine  of  lis  pendens,**  and  in  any  case  where  the  filing  of 
the  statutory  notice  is  not  required  all  the  common  law  rules  as  to 
lis  pendens  are  applicable.^  The  statute  may  be  so  drawn  as  to  be 
restricted  to  a  certain  class  of  actions  affeeting  real  property  only, 
as  where  a  notice  was  required  to  be  filed  of  the  pendency  of  an 
action  affecting  the  title  to  real  estate,  in  which  event  if  the  action 
affected  the  possession  only,  the  judgment  may  be  enf6roed  against 
a  pendente  lite  vendee  of  either  of  the  parties,  though  he  had  no 
a<^tual  notice  of  the  suit,  and  no  notice  of  it6  pendency  was  filed. 
These  statutes  are  generally  restricted  to  actions  or  proceedings  affect- 
ing real  property  or  to  some  interest  therein.  Where  such  is  the 
case,  actions  or  proceedings  of  a  different  class  must  remain  subject 
to  the  common  law  rule  of  lis  pendens,  and  the  judgments  therein 
must  be  given  effect  irrespective  of  transfers  made  pendente  lite  and 
whether  the  purchasers  had  notice  of  the  pending  litigation  or  not.*^ 
And  so  it  has  been  held  that  although  a  statute  required  a  notice  of 
lis  pendens  to  be  filed  in  actions  affecting  real  estate,  since  personal 
property  was  not  included  within  its  pro\dsions,  a  transferee  pendente 
lite  of  overdue  commercial  paper  took  it  subject  to  the  outcome  of 
the  litigation.**  These  various  lis  pendens  acts  are  properly  appli- 
cable only  to  proceedings  in  the  state.  As  to  judicial  proceedings  in 
the  federal  courts  held  within  the  state,  the  limitations  imposed  by 
the  state  statutes  do  not  prevail,  and  to  determine  who  are  affected 
by  such  proceedings  the  common  law  or  equity  rules  applicable  to 
lis  pendens  must  be  consulted.**  It  appears  certain  that  by  the  ancient 
Spanish  law  the  sale  or  the  dismemberment  by  mortgage  of  the  own- 
ership of  real  property  which  was  involved  in  a  pending  litigation 
was  forbidden.  The  result  was  that  acts  done  in  violation  of  the 
prohibitory  law  were  void  even  as  to  innocent  third  persons.  This 
proliibition  was  omitted  from  the  Spanish  Civil  Code,  and  therefore 
the  right  to  deal  with  real  property  involved  in  pending  litigation 
was  no  longer  prohibited.  Instead  a  statute  in  order  to  protect  inno- 
cent purchasers  pendente  lite  provides  for  the  giving  of  a  cautionary 
notice  in  suits  for  the  ownership  of  real  property  or  for  the  creation, 
declaration,  modification,  or  extinction  of  any  property  right.*' 

12.  McVay  ▼.  Tousley,  20  S.  D.  2518,       Notes :  56  A.  S.  R.  855,  861. 

105  N.  W.  932, 129  A.  S.  R.  927.  17.  Romeu  v.  Todd,  206  U.  S.  358, 

13.  Brown  v.  Cohn,  95  Wis.  90,  69  27  S.  Ct.  724,  51  U.  S.  (L.  ed.)  1093 
N.  W.  71,  60  A.  S.  R.  83  and  note.  (m  which  this  statute  was  held  ap- 

14.  Note:  56  A.  S.  R.  856.  plicable  to  a  suit  brouj^ht  on  the  equity 

15.  Kellogg  V.  Fancher,  23  Wis.  21,  side  of  the  United  States  district  court 
99  Am.  Dec.  96.  of  Porto  Rico) ;  Todd  v.  Romeu,  217 

16.  Stewart  v.  Wheeling,  etc.,  R.  Co.,  U.  S.  150,  30  S.  Ct  474,  54  U.  S.  (L. 
53  Ohio   St.  151,  41  N.   E.   247,  29  ed.)  705. 

L.R.A.  438. 
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11.  Effect  of  Requirement;  Sufficiency  of  Actual  Notice. — ^If  the 
proper  notice  is  filed  as  required  by  statute,  persons  acquiring  an 
interest  in  the  property  pendente  lite  are  bound  by  the  judgment  or 
decree  rendered  in  the  case,^®  and  the  lis  pendens  becomes  effective 
from  the  time  of  filing  the  prescribed  notice.^*  On  the  other  hand, 
if  no  notice  is  filed,  persons  purchasing  or  acquiring  interests  in  tlie 
property  during  the  pendency  of  the  litigation  and  without  notice 
thereof  are  wholly  unaffected  by  any  judgment  which  may  subse- 
quently be  rendered  in  the  action.'^  But  the  object  of  these  stat- 
utes is  not  to  relieve  persons  who  otherwise  have  actual  notice  of  the 
suit,  and  therefore,  though  no  notice  is  filed,  the  rule  of  lis  pendens 
remains  applicable  as  against  every  purchaser  or  incumbrancer  dur- 
ing the  pendency  of  the  suit  who  has  actual  notice  thereof.* 

12.  Form  and  Requisites  of  Notice. — In  England,  it  was  enacted 
by  statute  2  Victoria,  chapter  1157,  that  no  lis  pendens  shall  bind  a 
purchaser  or  mortgagee  without  express  notice  until  a  memorandum 
or  minute  thereof  containing  the  name  and  the  usual  or  last  known 
place  of  abode,  and  the  tiUe,  trade,  or  profession  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  and  the  court  of  equity,  and 
the  title  of  the  cause  or  information,  and  the  date  when  the  bill  or 
information  was  filed,  shall  be  left  with  the  senior  master  of  the  court 
of  common  pleas,  who  shall  forthwith  enter  the  same  particulars  in 
a  book  in  alphabetical  order  by  the  name  of  the  person  whose  estate 
is  to  be  affected.  In  the  United  States,  the  notice  is  usually  required 
to  be  recorded  in  the  same  office  in  which  conveyances  of  real  estate 
must  be  recorded,  but  is  not  required  to  state  all  the  particulars 
specified  in  the  English  statutes.  It  must,  however,  generally  disclose 
the  names  of  the  parties  to  the  suit  and  the  court  in  which  it  is  pend- 

18.  Randall   v.   Duff,   79   Cal.   115,  140  A.  S.  R.  943;  McCord  v.  Akeley, 

19  Pac.  532,  21  Pac.  610,  3  L.R.A.  132  Wis.  195,  111  N.  W.  1100,  122 

754;  Moreland  v.  Strong,  115  Mich.  A.  S.  R.  956. 

211,  73  N.  W.  140,  69  A.  S.  R.  553;  19.  Pipe  v.   Jordan,  22  Colo.  392, 

Shepherd  v.  Ware,  46  Minn.  174,  48  45  Pac.  371,  55  A.  S.  R.  138;  Hope 

N.  W.  773,  24  A.  S.  R.  212;  Hokanson  v.  Blair,  105  Mo.  85,  16  S.  W.  595, 

V.  Gunderson,  54  Minn.  499,  56  N.  W.  24  A.  S.  R.  366;  Kellogg  v.  Fancher, 

172,  40  A.  S.  R.  354;  Hall  v.  Sauntry,  23  Wis.  21,  99  Am.  Dec.  96. 

72  Minn.  420,  75  N.  W.  720,  71  A.  S.  20.  Satterfield  v.   Malone,  35   Fed. 

R.  497;  Alliance  Trust  Co.  v.  Nettle-  445,  1  L.R.A.  35;  Wood  v.  Price,  79 

ton  Hardware  Co.,  74  Miss.  584,  21  N.  J.  Eq.  620,  81  Atl.  983,  Ann.  Cas. 

So.  396,  60  A.  S.  R.  531,  36  L.R.A.  1913A  1210,  38  L.R.A.(N.S.)  772. 

155 ;  Ruth  v.  Wells,  13  S.  D.  482,  83  Note :  56  A.  S.  R.  856. 

N.  W.  568,  79  A.  S.  R.  902 ;  Dupee  1.  Wood  v.  Price,  79  N,  J.  Eq.  620, 

V.  Salt  Lake  Valley  Loan,  etc.,  Co.,  20  81  Atl.  983,  Ann.  Caa.  1913A  1210,  38 

Utah  103,  57  Pac.  845,  77  A.  S.  R.  L.R.A.(N.S.)  772;  Brown  v.  Cohn,  95 

<)02;  Bank  v.  Doherty,  42  Wash.  317,  Wis.  90,  69  N.  W.  71,  60  A.  S.  R. 

84  Pac.  872, 114  A.  S.  R.  123,  4  L.R.A.  83. 

(N.S.)    1191;    Trumbull   v.    Jefferson  Notes:  51  A.  S.  B.  824;  56  A.  S.  R. 

County,  60  Wash.  479,  111  Pac.  569,  856. 
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ingy  and  contain  a  description  of  the  real  property,  the  iiUe  or  the 
right  to  the  possession  of  which  may  be  affected  by  the  suit,  and  must 
be  signed  either  by  the  party  in  whose  behalf  it  is  filed  or  by  his 
attorney.*  The  rules  respecting  the  interpretation  of  the  record  of 
notices  of  the  pendency  of  suits  are  similar  to  those  relating  to  other 
proceedings  affecting  the  title  to  real  property.  Each  notice  will  be 
considered  as  a  whole,  and  inaccuracies  or  mistakes  in  one  part  aa^e 
immaterial,  if,  from  the  writing  as  a  whole,  no  doubt  remains  of  its 
significance.'  If  the  litigant  has  done  all  which  the  statute  requires 
him  to  do,  he  does  not  lose  the  benefit  of  his  notice  by  the  failure  of 
the  proper  officer  to  index  it  or  properly  to  enter  it  upon  the  records.^ 

III.  Essentials  to  Existbncb  of  Valid  Lis  Psndsns 

13.  In  General. — ^To  constitute  a  valid  lis  pendens  the  litigation 
must  be  about  some  specific  thing,  which  must  necessarily  be  affected 
by  the  termination  of  the  suit;  the  court  must  have  jurisdiction  both 
of  the  person  and  the  property,  and  the  property  must  be  auflSciently 
described  in  the  proceedings.* 

14.  Necessity  that  Specific  Property  Be  Affected. — ^If  a  purchaser 
of  property  is  to  be  held  to  taJke  his  purchase  subject  to  a  pending 
suit,  fairness  would  require  that  such  property  be  directly  involved 
in  that  Utigation.  Otherwise  everyone  buying  from  a  party  defending 
in  an  action  would  do  so  at  the  risk  of  having  his  purchase  seized  to 
pay  the  judgment.  So  it  is  held  generally  that  the  doctrine  of  lis 
pendens  has  no  application  to  a  proceeding  in  which  the  only  object 
sought  is  the  recovery  of  a  money  judgment.*  In  such  a  case,  the 
debtor's  property  is  not  in  litigation,  and  his  control  over  it  is  the 
same  as  before  the  commencement  of  the  suit.^  It  is  not  sufficient 
that  the  title  or  right  of  possession  to  property  may  be  incidentally 
affected.  Thus  an  action  for  the  recovery  of  money  may  result  in  a 
judgment  under  which  the  property  of  the  defendant  may  be  sold, 

2.  Note:  56  A.  S.  R.  855,  856.    And  beU,  20  Nev.  232,  20  Pac.  156,  19  A. 
see  supra,  par.  10.  S.  B.  350,  2  L.R.A.  615;  Hailey  v. 

3.  Watson  v.  Wilcox,  39  Wis.  643,  Ano,  136  N.  Y.  569,  32  N.  E.  1068,  32 
20  Am.  Rep.  63.  A.  S.  R.  764;  Houston  v.  Timmerman, 

Note:  56  A.  S.  R.  857.  17  Ore.  499,  21  Pac.  1037,  11  A.  S. 

4.  Armstrong  v.  Ashley,  204  U.  S.   R.  848,  4  L.R.A.  716. 

272,  27  S.  Ct.  270,  51  U.  S.  (L.  ed.)  Notes:  43  A.  S.  R.  246;  56  A.  S.  R. 

482.  855,  856;  116  A.  S.  R.  894;  123  A.  S. 

Notes:  56  A.  S.  R.  857;  14  L.R.A.  R.  183;  7  L.R.A.  812. 

395.  6.  Moragne  v.  Doe,  143  Ala.  459,  39 

5.  Moragne  v.  Doe,  143  Ala.  459,  So.  161,  111  A.  S.  R.  52,  5  Ann.  Gas. 
39  So.  161,  111  A.  S.  R.  52,  5  Ann.  331  and  note. 

Cas.  331;  Norris  v.  He,  152  111.  190,       7.  Scott  v.  McMillen,  1  litt.  (Ky.) 
38  N.  E.  762,  43  A.  S.  R.  233;  Wilkin-   302,  311,  13  Am.  Dec.  239. 
son  ▼.  Elliott,  43  Kan.  590,  23  Pac.       Note:  5  Ann.  Cas.  333. 
614, 19  A.  S.  R.  158;  PoweU  v.  Camp- 
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and  his  title  thereby  divested,  or  in  a  decision  of  some  question  of 
fact  which,  as  between  the  parties,  may  estop  either  from  alleging 
the  fact  to  be  other  than  it  has  thus  been  decided  to  be,  and  this 
estoppel  may,  in  a  subsequent  action  between  them  respecting  either 
real  or  personal  property,  be  conclusive  of  the  title  or  the  right  of 
possession.  The  property  thus  indirectly  affected  is  not,  however, 
within  the  law  of  lis  pendens  so  that  a  purchaser  of  it  during  the 
pendency  of  the  first  suit  is  bound  to  the  same  extent  as  are  the 
parties  thereto.  If  the  relief  sought  in  the  action  or  suit  includes  the 
recovery  of  possession,  or  the  enforcement  of  a  lien,  or  an  adjudication 
between  conflicting  claims  of  title,  or  any  other  judicial  action  affect- 
ing the  title,  possession,  or  right  of  possession  to  specific  property,  real 
or  personal,  or  requiring  its  transfer  or  sale,  then  the  property  is  so 
directly  affected  by  the  judgment  or  decree  sought  that  it  becomes 
subject  to  the  law  of  lis  pendens.  If,  on  the  other  hand,  no  specific 
property  is  necessarily  affected  by  the  judgment,  there  is  nothing  to 
which  the  rule  of  lis  pendens  can  be  applied,  though  the  cause  of 
action  arose  out  of  property  described  in  the  complaint,  as  where  the 
action  is  to  recover  the  value  of  such  property  or  compensation  for 
injuries  thereto.®  So  a  party  taking  an  assignment  of  a  mortgage  has 
been  held  not  to  be  a  purchaser  pendente  lite  because  an  action  to 
recover  damages  for  conspiracy  was  pending  against  his  assignor. 
Such  an  action  was  not  to  determine  the  status  of  the  mortgage  or  the 
property  covered  thereby.* 

15.  Jurisdiction. — ,Turisdiction  over  the  subject  matter  of  the  suit 
is  always  essential  to  the  operation  of  the  doctrine  of  lis  pendens.  In 
its  absence,  no  effect  can  be  given  to  proceedings,  though  they  purport 
to  be  judicial.  Therefore,  if  a  petition  or  complaint  does  not  disclose 
a  subject  matter  within  the  jurisdiction  of  the  court,  the  proceedings 
cannot  operate  as  a  lis  pendens,  even  from  the  date  of  the  sendee  of 
process.^**  If  an  action  is  commenced  for  the  recovery  of  real  prop- 
erty in  a  county  in  which  no  part  of  it  is  situated,  and  the  court,  for 
that  reason,  has  no  jurisdiction  of  the  action,  a  subsequent  purchaser 
or  incumbrancer  is  not  bound  by  any  proceeding  therein  nor  charged 
with  notice  of  the  facts  alleged  in  the  pleadings.*^  Extrajudicial 
proceedings  cannot  act  as  constructive  notice  to  a  purchaser,  though 
actual  knowledge  may  be  obtained  from  this  source  as  well  as  any 
other.  ^* 

16.  Description  of  Property. — The  specific  property  affected  by  the 
suit  must  be  pointed  out  by  the  pleadings  or  by  the  notice,  where  one 

8.  Note:  66  A.  S.  R.  864.  Note:  56  A.  S.  R.  859. 

9.  Zoeller  v.  Riley,  100  N.  Y.  102,       11.  Benton  v.  Shafer,  47  Ohio  St. 
2  N.  E.  388,  53  Am.  Rep.  167.  117,  24  N.  E.  197,  7  L.R.A.  812. 

10.  Rickey  Land,  etc.,  Co.  v.  Miller,       Note:  56  A.  S.  R.  859,  860. 

218  U.  S.  258,  31  S.  Ct.  11,  54  U.  S.       12.  Hart  v.  Hawkins,  3  Bibb  (Ky.) 
(L.  ed.)  1032.  502,  6  Am.  Dec.  666. 
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is  required  by  statute  to  be  filed  or  recorded,^*  tbat  any  one  reading 
it  can  learn  what  property  is  intended  to  be  made  the  subject  of 
litigation.  ^^  In  this  connection  it  has  been  held^  however,  that  the 
legal  maxim  that  that  is  certain  which  can  be  made  certain  applies 
to  the  question  whether  property  is  sufficiently  described  to  create  lis 
pendens.  The  description  of  the  property  may  be  such  that,  by 
reference  and  upon  inquiry,  it  may  be  ascertained.^*  At  all  events, 
reasonable  certainty  in  the  description  of  the  subject  matter  of  the 
suit  is  sufficient.^*  Where  in  a  notice  of  lis  pendens  describing  the 
property  as  required  by  statute,  a  correct  description  is  given,  fol- 
lowed by  one  which  is  incorrect,  the  incorrect  matter  should  be  rejected 
as  surplusage,  and  the  notice  is  good.^' 

IV.  Property  Affected  by  Doctrine;  Effect  of  Lis  Pendens 

ON  Marketable  Title 

17.  Real  Property. — ^As  already  stated,^*  the  doctrine  of  lis  pendens 
seems  to  have  had  its  origin  in  the  common  law  rule  which  obtained 
in  real  actions,  whereby  if  the  defendant  aliened  during  the  pendency 
of  the  suit,  the  judgment  in  the  real  action  ovwreached  the  alienation. 
It  would  be  expected,  then,  that  the  doctrine  would  always  apply  in 
controversies  affecting  real  property,  and  such  is  the  law.^*  Indeed 
so  firmly  established  is  the  application  of  the  rule  in  this  respect  that 
it  is  assumed  rather  than  discussed  by  the  courts,  and  it  is  difficult 
to  find  citations  on  the  point.  Not  only  does  the  doctrine  govern 
transfers  of  the  land  itself,  but  it  also  applies  to  that  which  is  attached 
to  the  soil,  and  numerous  cases  have  held  the  rule  applicable  to  timber 
standing  on  land  which  was  in  litigation.*® 

18.  Personalty  Generally. — Modem  English  decisions  have  held 
the  doctrine  of  lis  pendens  to  be  inapplicable  to  personal  property, 
other  than  chattel  interests  in  land,  on  the  ground  of  the  serious  incon- 
venience of  extending  the  rule  to  ordinary  personal  property.^     In 

IS.  Jones  V.  McNarrin,  68  Me.  334,  U.  S.  96,  24  U.  8.  (L.  cd.)  977;  En- 

28  Am.  R«p.  66.  field  v.  Jordan,  119  U.  S.  680,  7  S.  Ct. 

Note:  56  A.  S.  R.  866.  358,  30  U.  S.  (L.  ed.)  523;  Scott  v. 

14.  Miner  v.  Sherry,  2  WaU.  237,  MeMillen,  1  Litt.  (Ky.)  302,  13  Am. 
17  U.  S.  (L.  ed.)  827.  Dec  239;  Green  v.  Ricsk,  121  Pa.  St. 

Note :  14  Am.  Dec.  777.  130,  15  Atl.  497,  6  A.  S.  R.  760,  2 

15.  Norris  ▼.  He,  152  111.   190,  38   L.R.A.'48. 

N.  E.  762,  43  A.  S.  R.  233;  Paxks  v.  20.  Alliance  Trust  Co.  v.  Nettleton 

Jackson,  11  Wend.    (N.  Y.)   442,  25  Hardwood  Co.,  74  Miss.  584,  21  So. 

Am.  Dec.  656.  396,  60  A.  S.  R.  531,  36  L.R.A.  155; 

Note :  56  A.  S.  R.  866.  Goff  v.  McLain,  48  W.  Va  445,  37 

16.  Note :  56  A.  S.  R.  866.  S.  E.  566,  86  A.  S.  R.  64 ;  McCord  v. 

17.  Watson  v.  Wilcox,  39  Wis.  643,  Akeiey,  132  Wis.  195,  lU  N.  W.  1100, 
20  Am.  Rep.  63.  122  A.  S.  R.  956. 

18.  See  supra,  par.  3.  1.  Note:  56  A.  S.  R.  862. 

19.  County  of  Warren  v.  Marcy,  97 
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this  country,  howeveY,  while  there  axe  decisions  implying  that  h» 
pendens  does  not  apply  to  personal  property,*  the  decided  weight  of 
authority  is  in  favor  of  extending  the  doctrine  to  such  property.* 
Thus  it  has  been  held  applicable  to  the  pendente  lite  transfers  of 
slaves,*  of  logs,*  and  of  steamboats.*  So  far  as  concerns  the  extension 
of  the  rule  to  personalty,  it  may  be  urged  that  every  consideration  of 
necessity  and  of  public  policy  which  demands  and  justifies  the  law 
of  lis  pendens,  as  applied  to  real  estate,  also  demands  and  justifies 
the  application  of  the  same  law  to  personal  property.  In  fact,  the 
ease  with  which  personalty  could  be  transferred  to  parties  having 
no  notice  of  the  litigation  is  much  greater  than  in  the  case  of  real 
estate.  The  probability  of  the  defendant's  entirely  defeating  the 
object  of  the  suit  by  a  transfer  of  the  property  pendente  lite  is  rather 
greater  in  the  case  of  personal  than  of  real  estate;  and  the  necessity 
of  some  law  prohibiting  such  transfer,  to  the  prejudice  of  the  prevail- 
ing party,  is,  therefore,  greater  in  the  former  case  than  in  the  latter.' 
The  arguments  urged  in  support  of  a  contrary  view  are  drawn  from 
the  necessity  of  adopting  no  measures  that  would  impair  the  freedom 
of  commercial  transactions,  and  of  protecting  bona  fide  purchasers 
of  that  of  which  possession  is  the  chief  indicium  of  ownership.® 

19.  Choses  in  Action  and  Commercial  Paper. — The  rule  of  lis  pen- 
dens applies  to  transfers,  pendente  lite,  of  choses  in  action,  as  well  as 
to  personal  property  generally.*  Thus  it  has  been  held  to  govern 
in  case  of  a  stock  transfer,^®  a  sale  of  securities,^^  bonds  given  in  aid 

2.  County  of  Warren  v.  Marcy,  97  35  Am.  Dec.  143;  Hackley  v.  Swigert, 
U.  S.  96,  24  U.  S.  (L.  ed.)  977j  Enfield  5  B.  Mon.  (Ky.)  86,  41  Am.  Dec.  256. 
V.  Jordan,  119  U.  S.  680,  7  S.  Ct.  358,  5.  Bergman  v.  Inman,  43  Ore.  456, 
30  U.  S.  (L.  ed.)  523;  Union  Trust  72  Pac.  1086,  73  Pac  341,  99  A.  S.  R. 
Co.  v.  Southern  Inland  Nav.,  etc.,  Co.,  771. 

130  U.  S.  565,  9  S.  Ct.  606,  32  U.  S.  6.  Watson  v.  Wilson,  2  Dana  (Ky.) 

(L.    ed.)    1043;    Presidio    County    v.  406,  26  Am.  Dec.  459;  Carr  v.  Lewis 

Noel-Young  Bond,  etc.,  Co.,  212  U.  S.  Coal  Co.,  96  Mo.  149,  8  S.  W.  907,  9 

58,  29  S.  Ct.  237,  53  U.  S.  (L.  ed.)  A.  S.  R.  328. 

402;  Winston  v.   Westfeldt,  22  Ala.  7.  Carr  v.  Lewis  Coal  Co^  96  Mo. 

760,  58  Am,  Dec.  278 ;  Diamond  v.  149,  8  S.  W.  907,  9  A.  S.  B.  328. 

Lawrence  County,  37  Pa.  St  353,  78  Notes:  14  Am.  Dec  779;  66  A.  S. 

Am.  Dec  429.  R.  863,  864. 

Notes:  14  Am.  Dec.  779;  56  A.  S.  8.  Notes:  14  Am.  Dec  779;  66  A 

R.  863.  S.  R.  863,  864. 

3.  Houston  V.  Timmerman,  17  Ore  9.  Diamond  v.  Lawrence  County,  37 
499,  21  Pac.  1037,  11  A.  S.  R.  848,  Pa.  St.  353,  78  Am.  Dec  429;  Ghrecn 
4  L.R.A.  716;  Bergman  v.  Inman,  43  v.  Rick,  121  Pa.  St.  130,  15  Atl.  497, 
Ore.  456,  72  Pac  1086,  73  Pac  341,  6  A.  S.  R.  760,  2  L.R.A.  48. 

99  A.  S.  R.  771.  Note:  11  A.  S.  R.  856. 

Note :  56  A.  S.  R.  863.  10.  Mechanics  Bank  v.  Seton,  1  Pet 

4.  Meux  V.  Anthony,  11  Ark.  411,   299,  7  U.  S.  (L.  ed.)  152. 

52  Am.  Dec.  274;  Cromwell  v.  Clay,  11.  Steger  v.  Traveling  Men's  Bldg., 
1  Dana  (Ky.)  578,  25  Am.  Dec  165;  etc,  Ass'n,  208  111.  236,  70  N.  E.  236, 
Fletcher  v.  Ferrel,  9  Dana  (Ky.)  372,   100  A.  S.  R.  225. 
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of  a  railroad  which,  in  the  particular  case,  the  court  held  not  to  be 
negotiable  paper^**  and  to  negotiable  promissory  notes,  transferred 
after  maturity.**  But  as  to  negotiable  paper  before  maturity  there 
can  be  no  doubt  that  the  law  of  lis  pendens  ought  not  to,  and  does 
not,  apply.**  Municipal  bonds  have  been  repeatedly  declared  to 
come  within  this  exception,**  and  it  has  been  held  that  one  who  pur- 
chases negotiable  county  bonds  in  good  faith  and  for  value  after  a 
suit  on  the  interest  coupons  attached  to  such  bonds  has  been  brought, 
not  being  himself  a  party  or  having  notice  of  that  suit,  will  not  be 
concluded  by  the  judgment  invalidating  the  coupons,  although  the 
issue  in  that  suit  as  to  the  validity  of  the  coupons  may  have  incidents 
ally  involved  an  inquiry  as  to  the  validity  of  the  bonds  to  which  they 
were  attached.**  Where  commercial  paper  is  the  subject  of  litigation, 
the  courts  ought  to  require  it  to  be  placed  in  their  possession,  or  that 
such  other  measures  be  adopted  in  reference  to  it  as  may  seem  essential 
to  prevent  the  defendant  from  committing  any  fraud  upon  the  law  by 
maJcing  the  judgment  ineffectual  through  the  aid  of  transfers  pendente 
lite.*'  The  exception  in  favor  of  this  class  of  property  has  strong 
reasons  in  its  favor.  Negotiable  paper,  representing,  as  it  does  in 
almost  all  civilized  nations,  a  very  large  proportion  of  the  commercial 
operations,  and  serving  to  a  great  extent  as  the  representative  of 
money,  is  justiy  a  favorite  of  the  law,  and  enjoys  immunities  and 
privileges  which  are  extended  to  no  other  species  of  contracts.  The 
tendency  of  the  courts  has  been  to  uphold  this  description  of  paper, 
in  the  hands  of  a  bona  fide  holder,  against  every  species  of  defense 
which  might  exist  as  between  the  original  parties.  The  credit  and 
confidence  due  to  it  must  be  impaired  if  the  buyer  was  required  to 

12.  Diamond   v.  Lawrence   County,   v.   Cliapman,  2  Rand.    (Va.)    93,  14 

37  Pa.  St.  353,  78  Am.  Dec.  429.  Am.  Dec.  766  and  note;   Kellogg  v. 

13.  Kellogg  v.  Fancher,  23  Wis.  21,  Fancher,  23  Wis.  21,  99  Am.  Dec.  96. 
99  Am.  Dec.  96.  Notes:  11  A.  S.  E.  856;  56  A.  S. 

14.  Warren    County   v.   Marcy,   97  R.  8G3. 

U.    S.    96,   24   U.    S.    (L.   ed.)    977;       15.  Warren    County   v.   Marcy,   97 

Orleans  v.  Piatt,  99  U.  S.  676,  25  U.  U.    S.   96,   24   U.    S.    (L.    ed.)    977; 

S.  (L.  ed.)  404;  Cass  County  v.  Gil-  Orleans  v.  Piatt,  99  U.  S.  676,  25  U, 

lett,  100  U.  S.  585,  25  U.  S.  (L.  ed.)  S.  (L.  ed.)  404;  Caas  County  v.  Gil- 

585;  CarroU  County  v.  Smith,  111  U.  lett,  100  U.  S.  585,  25  U.  S.  (L.  ed.) 

S.  556,  4  S.  Ct.  539,  28  U.  S.  (L.  ed.)  585;    CarroU    County   v.    Smith,   111 

517;  Enfield  v.  Jordan,  119  U.  S.  680,  U.  S.  556,  4  S.  Ct.  539,  28  U.  S.  (L. 

7  S.  Ct.  358,  30  U.  S.  (L.  ed.)  523;  ed.)  517;  Enfield  v.  Jordan,  119  U.  S. 

Winston  v.  Westfeldt,  22  Ala.  760,  58  680,  7  S.  Ct  358,  30  U.  S.   (L.  ed.) 

Am.  Deo.  278  and  note;  Mims  v.  West,  523. 

38  Ga.  18,  95  Am.  Dec.  379  and  note;       Note:  51  A.  S.  R.  824. 

Howe  V.  Hartness,  11  Ohio  St.  449,       16.  Presidio  County  v.  Noel-Young 
78  Am.  Dec.  312 ;  Day  v.  Zimmerman,   Bond,  etc.,  Co.,  212  U.  S.  58,  29  S.  Ct. 
68  Pa.  St.  72,  8  Am.  Rep.  157;  Green   237,  53  U.  S.  (L.  ed.)  402.       . 
V.  Rick,  121  Pa.  St.  130,  15  Atl.  497,       17.  Note :  56  A.  S.  R.  863. 
a  A.  S.  R  760,  2  L.R. A.  48 ;  Newman 
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examine  the  courts  of  every  county  in  the  state  before  he  could  be 
sure  of  his  purchase;  and  such  would  necessarily  be  the  case  if  the 
doctrine  of  lis  pendens  applied  to  it.  The  strongest  considerations 
of  public  policy  seem  to  forbid  the  extension  of  the  rule  to  money  or 
bank  bills;  and  commercial  paper,  as  the  reprcvsentative  of  money, 
should  stand  on  the  same  footing  in  this  respect.^® 

20.  Effect  of  Lis  Pendens  on  Marketable  Title. — ^Neither  a  pend- 
ing action  brought  to  establish  title  to  or  a  lien  upon  land  nor  a  duly 
recorded  notice  of  its  pendency,  of  itself,  makes  the  title  defective, 
or  creates  a  lien  upon  the  land.**  As  regards  the  question  of  market- 
able title,  lis  pendens  is  merely  notice  of  some  claim  made  in  respect 
of  property  which  is  the  subject  of  a  suit,  and  requires  all  pei^spns 
thereafter  dealing  with  the  property  to  look  to  the  proceeding  to  see 
whether  it  does  in  fact  affect  the  property.^^  If,  however,  an  action 
has  been  commenced  and  a  notice  thereof  filed  apparently  affecting 
the  title  of  real  property,  and  the  complaint  states  a  good  cause  of 
action,  the  title  is  not  marketable,  and  the  purchaser  will  not  be 
compelled  to  accept  it.*  It  constitutes  a  prima  facie  case  of  an  un- 
marketable title,  if  it  appears  that  a  notice  of  lis  pendens  has  been 
filed,  that  the  action  described  in  it  has  been  commenced  and  is  pend- 
ing at  the  time  of  the  completion  of  a  contract  for  .the  sale  of  real 
estate,  and  that  the  complaint  in  that  action  attacks  the  validity  of 
the  foundation  of  the  vendor's  title.* 

V.  Proceedings  to  Which  Doctrine  Applicable 

21.  In  General. — ^In  the  absence  of  any  statutory  limitation,  the 
rule  of  lis  pendens  is  applicable  to  judicial  proceedings  of  every  kind. 
This  must  be  so,  for  if  tliere  were  any  such  proceedings  to  which  it 
was  inapplicable,  the  parties  thereto  w^ould  surely  destroy  their  effect 
by  transfers  made  during  the  progress  of  the  litigation.'  The  rule 
was  once  stated  by  an  American  court  to  be  a  purely  equitable  doctrine 
adopted,  recognized  and  enforced  in  courts  of  equity  alone,  and  one 
which  could  not  be  rendered  available  in  proceedings  in  courts  of 
law,*  but  this  limitation  was  not  followed  even  in  the  jurisdiction 
w  here  it  was  pronounced,  and  there  is  abundant  authority  to  the  effect 
that  the  doctrine  of  lis  pendens  is  appUcable  both  to  proceedings  at 

18.  Warren  County  v.  Marcy,  97  U.  *     Note:  38  L.R.A.(N.S.)  29. 

S.  96,  24  U.  S.  (L.  ed.)  977;  Winston  1.  Simon  v.  Vanderveer,  155  N.  Y. 

V.  Westfeldt,  22  Ala.  760,  58  Am.  Dec  377,  49  N.  E.  1043,  63  A.  S.  R.  683 

278.  and  note. 

Note:  14  Am.  Dec.  778.  2.  Moulton  v.   Kolodzik,  97  Minn. 

19.  Haves  v.  Nourse,  114  N.  Y.  595,  423,  107  N.  W.  154,  7  Ann.  Cas.  1090. 
22  N.  E.  10,  11  A.  S.  R.  700.  Note:  38  L.R.A.(N.S.)  29. 

Note:  38  L.R.A.(X.S.)   30.  3.  Note:  56  A.  S.  R.  855. 

20.  Simon  v.  Vanderveer,  155  N.  Y.       4.  Notes:  14  Am.  Dec  776;  56  A. 
377,  49  N.  E.  1043,  63  A.  S.  R.  683.    S.  R.  855;  2  L.R.A.  49. 
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law  and  in  equity.*  If  the  relief  sought  in  a  suit  is  for  the  lecovery 
of  the  posseesion^  or  the  enforcement  of  a  lien,  or  an  adjudication 
between  conflicting  claims  of  title,  or  any  other  judicial  action  affect- 
ing the  title,  possession  or  right  to  possession  of  specific  property, 
then  the  property  is  so  directly  affected  by  the  decree  sought  that  it 
becomes  subject  to  the  law  of  lis  pendens.^  The  application  of  the 
doctrine  of  lis  pendens  to  proceedings  for  alimony  or  divorce  is  dis^ 
cussed  elsewhere  in  this  work.^ 

22.  Instances  of  Application. — ^A  will  devising  real  property  oper- 
ates as  a  conveyance  of  such  property,  and  it  follows  that  a  suit  con- 
testing the  validity  of  such  will  directly  assails  the  validity  of  such 
conveyance,  and  necessarily  involves  the  title,  and  therefore  comes 
within  the  rule  of  lis  pendehs.*  A  suit  for  specific  performance  of  a 
contract  in  relation  to  real  property  is  also  within  the  rule  of  lis 
pendens ;  and  this  is  true  of  a  contract  for  a  leasehold  interest  as  well 
as  a  contract  for  the  fee.*  Likewise,  where  a  tenant  takes  a  lease 
pending  a  suit  in  ejectment  against  his  lessor,  and  the  plaintiff  therein 
recovers,  the  rule  applies,  and  the  plaintiff  is  entitled  to  the  tenant's 
crop.**  Actions  to  reach  property  which  has  been  fraudulently 
conveyed,**  and  suits  to  subject  specific  property  to  the  payment  of 
debts,  come  within  the  doctrine  of  lis  pendens,**  and  similarly  the 
institution  of  equity  proceedings  to  subject  the  separate  equitable 
estate  of  a  married  woman  puts  the  rule  in  operation.**  Where  prop- 
erty is  taken  directiy  within  the  control  of  the  court  as  by  a  receiver- 
ship or  sequestration,*^  or  where  it  is  attached,  persons  acquiring 

6.  Walden  v.  Bodley,  9  How.  34, 13  10.  Rowell  v.  Klein,  44  Ind.  290,  15 

U.  S.  (L.  ed.)  36;  Secombe  v.  Steele,  Am.  Rep.  235. 

20  How.  94,  15  U.  S.  (L.  ed.)  833;  11.  Dargan  v.  Waring,  11  Ala.  988, 

Cheever  v.  Minton,  12  Colo.  557,  21  46  Am.  Dec.  234;  Seott  v.  MeMillen^ 

Pac.  710,  13  A.  S,  R.  258;  Rothschild  1  Litt.  (Ky.)  302,  SH,  13  Am.  Dec 

V.  Kohn,  93  Ky.  107, 19  S.  W.  180,  40  239 ;  Carr  v.  Lewis  Coal  Co.,  96  Mo. 

A.  S.  R.  ^84;  Jones  ▼.  McNarrin,  68  149,  8  S.  W.  907,  9  A.  S.  R.  328. 

Me.  334,  28  Am.  Rep.  66;  Green  v.  12.  Meux  v.  Anthony,  11  Ark.  411, 

Rick,  121  Pa.  St.  130,  15  Atl.  497,  6  52  Am.  Rep.  274;  King  v.  Goodwin, 

A.  S.  R.  760,  2  L.R.A.  48  and  note.  130  Dl.  102,  22  N.  E.  533, 17  A.  S.  R. 

Notes:  14  Am.  Dec.  775,  776;  56  277;  Beck  v.  Burdett,  1  Paige  (N.  Y.) 

A.  S.  R.  855.  305,  19  Am.  Dec.  436;  Edmeston  v. 

6.  Wingfield  v.  NeaU,  60  W.  Va,  Lyde,  1  Paige  (N.  Y.)  637,  19  Am. 
106,  54  S.  E,  47,  116  A.  S.  R.  882,  9  Dec.  454;  Alexander  v.  Munroe,  54 
Ann.  Cas,  982,  10  L.R.A.(N.S.)  443.  Ore.  500,  101  Pac.  903,  103  Pac  614, 

7.  See  Alimony,  vol.  1,  pp.  889,  135  A.  S.  R.  840. 

890 ;  DivoROB  and  Separation,  vol.  9,       Note :  48  A.  S.  R.  258. 

pp.  248,  249.  13.  Hines  v.  Dnncan,  79  Ala.  112, 

8.  Mcllwrath  v.  Hollander,  73  Mo.   58  Am.  Rep.  680. 

105,  39  Am.  Rep.  484.  14.  Wiswall  v.   Sampson,  14  How. 

9.  Marshall  v.  Whattey,  136  Ga.  52, 14  U.  S.  (L.  ed.)  322;  Texas  Trunk 
805,  72  S.  E.  244,  36  L.R.A.(N.S.)  R.  Co.  v.  Lewis,  81  Tex.  1,  16  S.  W. 
552  and  note.  647,  26  A.  S.  R.  776. 
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interests  therein  do  so  at  their  peril.  ^*  Persons  acquiring  an  interest 
in  property  during  the  pendency  of  a  partition  suit  take  subject  u> 
the  decree  therein^  and  this  applies  to  a  creditor  securing  a  judgment 
lien  pendente  lite.**  The  doctrine  of  lis  pendens  finds' frequent  appli- 
cation in  actions  aflFecting  liens  on  property  acquired  through  mort- 
gage or  otherwise,  and  many  cases  have  applied  it  in  actions  to  fore- 
close a  mortgage.*'  The  same  rule  holds  true  in  case  of  a  lien  given 
by  statute,  as  in  case  of  a  hen  upon  logs  granted  under  certain  circum- 
stances.*® Conversely,  the  pendency  of  a  suit  to  dedare  the  invalidity 
of  the  title  of  the  mortgagor  is  notice  to  purchasers  at  a  sale  on  fore- 
closure of  the  mortgage  of  the  rights  of  the  plaintiflF  in  such  suit.** 
But  the  purchaser  of  land  subject  to  the  lien  of  a  mortgage  is  not 
affected  by  lis  pendens,  where  the  title  to  the  mortgage  only  was 
involved  in  the  suit,  and  not  the  land  itself.®^ 

23.  Instances  in  Which  Doctrine  Inapplicable. — ^Under  a  statute 
authorizing  a  notice  of  lis  pendens  to  be  filed  in  an  action  brought 
to  recover  a  judgment  affecting  the  title  to  or  the  possession,  use,  or 
enjoyment  of  real  property,  an  action  for  damages  for  trespass  on 
real  property  has  been  held  not  to  be  included.  The  object  of  such 
action  is  the  recovery  of  damages,  and  the  title  of  the  premises  upon 
which  the  trespass  was  committed  may  or  may  not  be  affected  or 
involved  in  the  litigation.  The  action  is  not  brought  to  procure  a 
judgment  affecting  the  title  or  possession  of  the  land,  although  the 
judgment  may,  in  certain  cases,  be  evidence  of  title.  Nor  is  such 
an  action  within  the  common  law  rule  of  lis  pendens.  The  purchase 
of  the  land  from  a  defendant  against  whom  an  action  for  trespass  is 
pending  does  not  affect  the  plaintiff's  claim  or  right  of  action.  He 
can  recover  his  damages  as  if  no  sale  of  the  land  had  been  made,  and 
his  remedy  can  be  pursued  unimpaired  by  the  transfer  of  the  land. 
The  tranter  is  productive  of  none  of  the  consequences  which  the 

15.  Thompson  v.  Baker,  141  U.  S  47  Ore.  150,  80  Pac  23.7,  114  A.  S- 
648,  12  S.  Ct  89,  35  U.  S.  (L.  ed.)  R.  912;  Bank  v.  Doherty,  42  Wash. 
889.  317,  84  Pac.  872,  114  A.  S.  B.  123,  4 

16.  Cradlebangh  V.  Pritchett,  8  Ohio  L.R.A.(N.S.)  1191;  Young  v.  Davis, 
St.  646,  72  Am.  Dec.  610.  oO  Wash.  504,  97  Pac.  506,  126  A.  S. 

17.  Eyster  v.  Goff,  91  U.  S.  521,  23  R.  910;  Gaynor  v.  Blewett,  82  Wis. 
U.  S.   (L.  ed.)   403;  Broom  v.  Arm-  313,  52  N.  W.  313,  33  A.  S.  R.  47. 
strong,  137  U.  S.  266, 11  S.  Ct.  73,  34  18.  Bergman  v.  Inman,  43  Ore,  456, 
U.   S.    (L.  ed.)    648;   Summerville  v.  72  Pac  1086,  73  Pac  341,  99  A.  S.  B. 
March,  142  Cal.  554,  76  Pac.  388,  100  771. 

A.  S.  R.  145 ;  Norris  v.  Be,  152  111.       19.  Randall  v.  DufE,  79  Cal.  115, 119 
190,  38  N.  E.  762,  43  A.  S.  R.  233;   Pac.  632,  21  Pac.  610,  3  L.R.A.  754. 
Thorns   v.    Southard,   2   Dana    (Ky.)       20.  Green  v.  Rick,  121  Pa.  St.  130, 
475,  26  Am.  Dec.  467 ;  Jones  v.  Wil-   15  Atl.  497,  6  A.  S.  B.  760,  2  LJIJL. 
liams,  155  N.  C.  179,  71  S.  E.  222,  36   48. 
L.R.A.(hf.S.)  426;  Kaston  v.  Storey, 
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doctrine  of  lis  pendens  was  intended  to  prevent.*  Nar  does  the 
pendency  of  an  action  for  slander  render  the  sale  of  the  defendant's 
land  subject  to  the  rule,  though  he  has  no  other  property  out  of 
which  to  satisfy  the  judgment.*  Generally  in  cases  where  the  suit 
against  the  debtor  is  brought  exclusively  to  establish  a  pecuniary 
demand,  the  debtor's  property  is  not  in  Utigation,  and  his  control 
over  it  is  the  same  as  before  the  commencement  of  the  suit,  and  the 
doctrine  of  lis  pendens  is  not  applicable.*  So  where  during  the  prog- 
ress of  an  action  it  becomes  purely  one  in  personam  for  damages  a 
notice  of  lis  pendens  becomes  functus  officio.*  Where  an  action  is 
instituted  for  the  forfeiture  of  the  charter  of  a  corporation,  it  has 
been  held  that  this  is  not  such  a  proceeding  as  will  bring  purchasers 
of  the  corporate  property  pending  the  action  within  the  rule  of  lis 
pendens.* 

VI.  Pbbsons  Affbcted  by  Docteinb  ;  Rbmbdibs  against  Pendente 

Lite  Puechasers 

24.  Who  Are  Pendente  Lite  Purchasers  Generally. — ^It  has  been 
broadly  stated  by  some  authorities  that  those  persons  only  are  charged 
with  notice  or  affected  by  lis  pendens  who  purchase  from  parties  to 
the  suit.*  Taken  literally,  this  would  mean  that  if  one  of  such  pur- 
chasers should  in  turn  make  another  conveyance,  his  vendee  would 
not  be  bound  by  the  rule,  for  the  reason  that  he  did  not  obtain  his  title 
pendente  lite  from  a  party  to  the  suit.'  To  adopt  this  view  would, 
however,  substantially  overthrow  the  whole  doctrine  of  lis  pendens, 
which  is  founded  upon  the  theory  that  the  parties  to  the  suit  will 
not  be  permitted  to  withdraw  the  subject  matter  thereof  therefrom, 
and  thereby  to  prevent  any  efficient  exercise  of  the  jurisdiction  of 
the  court  through  transfers  made  pendente  lite.  If  tiiis  prohibited 
•'esult  could  be  accomplished  by  two  transfers  instead  of  one,  there 
would  be  no  doubt  that  the  operation  of  the  law  could  be  effectually 
thwaited  in  many  instances,  and  for  this  reason  it  has  been  expressly 
declared  by  some  courts  that  the  lis  pendens  rule  applies  not  only  to 
a  purchaser  from  a  party  to  the  litigation  but  to  those  who  hold 

1.  Hailey  v.  Ano,  136  N.  Y.  669,  32   S.  W.  485,  Ann.  Caa.  1914A  998. 

N.  E.  1068,  32  A.  S.  R.  764.  6.  Havemeyer  v.  Superior  Court,  84 

Notes:  56  A.  S.  R.  865;  5  Ann.  Cas.  Cal.  327,  24  Pac.  121,  18  A  S.  R.  192, 

333.  10  L.R.A.  627. 

2.  Ray  v.  Roe,  2  Blaekf.  (Ind.)  258,  Note:  56  A  S.  R.  864. 

18  Am.  Dec.  159.  6.  Noyes  v.  Crawford,  118  la  15, 
Note:  5  Ann.  Cas.  333.  91  N.  W.  799,  96  A.  S.  R.  363;  Green 

3.  Scott  V.  McMiUen,  1  Litt.  (Ky.)    v.  Rick,  121  Pa.  St.  130,  15  Atl.  497, 
302,  311,  13  Am.  Deo.  239.  6  A.  S.  R.  760,  2  L.R.A  48. 

Note :  5  Ann.  Cas.  333.  7.  Diamond  v.  Lawrence  County,  37 

And  see  supra,  par.  14.  Pa  St.  353,  78  Am.  Dec.  429. 

4.  Tate  v.  Sanders,  245  Mo.  186, 149       Note :  66  A.  S.  R.  872. 
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under  him.*  Sa  lis  pendens  applies  not  merely  to  purchasers  from 
the  defendant,  but  also  to  purchasers  from  the  plaintiflf.*  But  since 
the  scope  of  the  rule  is  d'etermined  by  its  end  and  purpose,  it  has  no 
application  to  independent  titles,  not  derived  from  any  of  the  parties 
to  the  suit  nor  in  succession  to  them.^^  The  method  by  which  the 
pendente  lite  purchaser  acquires  his  interest  seems  not  to  be  material. 
He  may  acquire  it  by  voluntary  purchase  or  inheritance,*^  or  by 
operation  of  law,  though  in  some  instances  a  distinction  has  been 
taken  in  the  latter  class  of  cases.*'  Incumbrancers  and  purchasers 
are  equally  within  the  rule,^'  but  the  purchaser  of  mortgaged  premises 
will  not,  under  the  doctrine  of  lis  pendens,  be  affected  with  notice  of 
a  pending  suit  involving  simply  title  to  the  mortgage,  and  not  the 
land.** 

25.  Persons  Acquiring  Interests  before  Litigation*— Until  there  be 
a  suit  pending  there  can  be  no  such  thing  as  a  purchaser  pendente 
lite,  and  a  person  whose  interests  are  acquired  before  the  action  is 
brought  against  his  vendor  will  not  be  bound  by  its  result.**  The 
same  is  true  where  the  statute  requires  filing  of  notice  to  begin  the  lis 
pendens,  and  rights  acquired  before  filing  are  not  affected.**    Persons 

8.  Bridger  v.  Exchange  Bank,  126  15  Atl.  497,  6  A.  S.  B.  760,  2  L.R.A. 
Ga.  821,  56  S.  E.  97, 115  A.  S.  R.  118,   48. 

8  L.R.A.(N.S.)  463.  15.  MUler  v.  Sherry,  2  Wall.  237, 

Notes:  14  Am.  Dec.  777;  56  A.  S.  17  U.  S.  (L.  ed.)  827;  Foulke  v.  Zim- 

R.  872.               .  merman,  14  Wall.  113,  20  U.  S.  (L. 

9.  Bridger  v.  Exchange  Bank,  126  ed.)  785;  Satterfield  v.  Malone,  35  Fed. 
Ga.  821,  56  S.  E.  97,  115  A.  S.  R.  445,  1  L.R.A.  35 ;  Andrews  v.  National 
118,  8  L.R.A.(N.S.)  463  and  note;  Foundry,  etc..  Works,  76  Fed.  166,  46 
Trumbull  v.  Jefferson  County,  60  U.  S.  App.  281,  22  C.  C.  A-  110,  36 
Wash.  479,  111  Pac.  569,  140  A.  S.  L.R. A.  139 ;  77  Fed.  774,  46  U.  S.  App. 
R.  943.  619,  23  C.  C.  A.  454,  36  L.R.A.  153; 
,     Note :  56  A.  S.  R.  868.  Neff  v.  Elder,  84  Ark.  277,  105  S.  W. 

10.  Harrod  v.  Burke,  76  Kan.  909,  260,  120  A.  S.  R.  67;  Noyes  v.  Craw- 
92  Pac.  1128,  123  A.  S,  R.  179;  Mer-  ford,  118  la.  15,  91  N.  W.  799,  96  A. 
rill  V.  Wright,  65  Neb.  794,  91  N.  W.  S.  R.  363 ;  Baker  v.  Bartlett,  18  Mont. 
697,  101  A.  S.  R.  645;  In  re  Smith,  446,  45  Pac.  1084,  56  A.  S.  R.  594 
4  Nev.  264,  97  Am.  Dec.  531;  Green  ^^  note;  Bannard  v.  Duncan,  79  Neb. 

V.  Rick,  121  Pa.  St.  130,  15  AU.  497,  H?'  }}^  ^'   Y/  ^""^'^^^^  ^".v?*Jl' 

6  A.  S.  R.  760,  2  L.R.A.  48.  ^^1;  Morris  v.  Mowatt,  2  Paige  (N.  Y.) 

Nnfp.  9  T,R  A    p;n  ^^f  22  Am.  Dec.  661;  Sparks  v.  Tay- 

£    Phfuipr^-  fompson,  73  Wash,  fef  ,  Te.  411  90  S.  W.  485, 6  L.R.A 

rro  101  r>  ^ci  A  n^  iniATs  (N.S.)  381;  ^ewmau  v.  Chapman,  2 
78    131  Pac.  461,  Ann.   Cas.  1914D   ^^^^/  ^y^^    93^  ^^  ^^    j^^^    7^g. 

7n   ^    .  r.  «  o^  TT   o   CO.    oo   Wingficld  V.  Neall,  60  W.  Va.  106,  54 

12.  Eyster  v.  Goff,  91  U.  S.  521,  23  g^  g  47, 116  A.  S.  R.  882,  9  Ann.  Cas. 
a.  S.  (L.  ed.)  403.  932,  10  L.R.A. (N.S.)  443. 

Note:  56  A.  S.  R.  87L  Notes:  31  A.  S.  R.  217;  56  A.  S. 

13.  Long  V.  Richards,  170  Mass.  120,  R.  870. 

48  N.  E.  1083,  64  A.  S.  R.  281.  16.  Moulton  v.  Kolodzik,  97  Minn. 

Note :  56  A.  S.  R.  858.  423,  107  N.  W.  154,  7  Ann.  Cas.  1090. 

14.  Green  v.  Rick,  121  Pa.  St.  130,    And  see  infra,  par.  30. 
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whose  interests  w^re  acquired  before  the  ax^tion  was  begun  must  be 
made  parties  to  it,  if  they  are  to  be  affected  by  its  result,*'  and  an 
interest  acquired  before  the  suit  by  a  third  person  may  be  transferred 
after  it  has  begun,  free  from  the  result  of  the  litigation  if  the  trans- 
ferror is  not  a  party  thereto.*®  And  it  is  not  always  necessary  to  the 
operation  of  this  rule  that  the  interest  existing  at  liie  commencement 
of  the  suit  be  clothed  with  the  legal  title,  but  it  has  been  frequently 
held  that  the  pendency  of  a  suit  involving  the  legal  title  to  property 
will  not  affect  the  holder  of  an  antecedently  acquired  equity  so  as  to 
prevent  his  clothing  himself  with  the  legal  title.**  So  it  has  been 
decided  that  a  purchaser  of  property  at  an  execution  sale  who  did  not 
get  his  deed  until  after  a  bill  to  foreclose  a  mortgage  was  filed,  but 
where  the  sale  had  taken  place  before  the  institution  of  such  suit, 
was  not  bound  by  the  foreclosure  proceedings  and  could  subsequently 
attack  the  validity  of  the  mortgage. ••  In  accordance  with  this  prin- 
ciple, it  seems  to  be  the  rule  that  a  person  who  enters  into  an  executory 
contract  for  the  purchase  of  land,  prior  to  the  institution  of  a  suit 
involving  the  title  thereto,  acquires  a  beneficial  interest  in  the  property, 
and  may,  even  after  such  suit  is  commenced,  pay  the  purchase  money 
and  receive  a  conveyance  unaffected  by  the  rule  of  lis  pendens,  as  the 
vendor,  after  the  execution  of  the  contract  of  sale,  simply  holds  the 
legal  title  as  trustee  for  the  vendee.*  And  in  such  case,  if  the  vendor 
has  not  a  clear  title  and  a  decree  is  rendered  against  him,  but  remains 
unexecuted,  and  subsequently  a  good  title  vests  in  the  vendor,  it  inures 
to  the  benefit  of  the  contract  purchaser.'  In  some  cases,  however,  the 
rule  is  laid  down  that  in  order  to  entitle  a  person  to  the  claim  of 
innocent  purchaser  it  must  appear  that  he  has  not  only  made  the 
purchase,  but  that  he  has  paid  the  whole  of  the  purchase  money,  and 
if  suit  is  instituted  involving  the  title  before  complete  payment  is 
made,  the  doctrine  of  lis  pendens  applies  and  he  is  bound.* 

17.  Terrell  v.  Allison,  21  Wall.  289,   Trimble  v.  Bootbby,  14  Oliio  109,  45 
22  U.  S.  (L.  ed.)  634;  Noyes  v.  Craw-  Am.  Dec.  526. 

ford,  118  la.  15,  91  N.  W.  799,  96  A.  Notes:  2  L.R.A.  49,  615;  4  L.R.A. 

S.   R.  363;   Hokanson   v.  Gunderson,  716. 

54  Minn.  499,  56  N.  W.  172,  40  A.  S.  20.  Jackson  v.  Dickenson,  15  Johns. 

R.  354;  Trimble  v.  Boothby,  14  Ohio  (N.  Y.)  309,  8  Am,  Dec.  236. 

109,  45  Am.  Dec.  526.  1.  Parks  v.  Jackson,  11  Wend,  (N. 

18.  Terrell  v.  Allison,  21  Wall.  289,  Y.)  442,  25  Am.  Dec.  656. 

22  U.   S.    (L.   ed.)    634;   Pittsburgh,  Notes:  56  A.  S.  E.  871;  7  Ann.  Caa. 

etc.,  R.  Co.  V.  Long  Island  Loan,  etc.,  1092. 

Co.,  172  U.  S.  493,  19  S.  Ct.  238,  43  2.  Trimble  v.  Boothby,  14  Ohio  109, 

U.  S.  (L.  ed.)  528;  Neff  v.  Elder,  84  46  Am.  Dec.  526. 

Ark.  277,  105  S.  W.  260,  120  A.  S.  Note:  7  Ann.  Cas.  1093. 

R.   67;   Hokanson   v.   Gunderson,   54  And  see  Vekdor  and  Purchaser. 

Minn.  499,  56  N.  W.  172,  40  A.  S.  R.  3.  Moulton   v.   Kolodzik,  97   Minn. 

354.  423,  107  N.  W.  154,  7  Ann.  Cas,  1090 

19.  Parks  v.  Jackson,  11  Wend.  (N.  and  note. 
Y.)   442,  25  Am.  Dec.  656  and  note; 
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26.  Holders  of  Unrecorded  Deeds  or  Incumbrances. — In  many  cases 
the  question  has  arisen  as  to  the  rights  of  the  holder  of  an  unrecorded 
deed  or  incumbrance  as  affected  by  the  law  of  lis  pendens,  as,  for 
instance,  where  an  action  has  been  instituted  to  recover  real  property, 
or  quiet  title,  or  determine  conflicting  claims  thereto,  and  after  the 
termination  of  the  suit,  it  is  discovered  that  a  third  person,  who  was 
not  made  a  party,  had  acquired  an  interest  in  the  property  from  the 
defendant  before  the  institution  of  the  suit,  but  had  not  put  his  con- 
veyance on  record.  Generally,  statutes  authorizing  the  recording  of 
instruments  affecting  real  property  do  not  declare  that  the  failure 
to  record  such  instruments  shall  make  them  void  between  the  parties 
thereto,  nor  as  against  any  person  except  a  purchaser  or  incumbrancer 
in  good  faith,  for  a  valuable  consideration,  and  without  notice  of 
the  unrecorded  conveyance.*  And  the  weight  of  authority  is  appar- 
ently to  the  effect  that  the  holder  of  an  unrecorded  conveyance  made 
before  the  commencement  of  an  action  cannot  be  r^arded  as  a  pur- 
chaser pendente  lite.'»  The  same  rule  holds  good  where  a  notice  is 
required  to  be  filed  to  begin  a  lis  pendens,  and  the  protection  of  the 
vendee  in  an  unrecorded  deed,  or  in  an  unrecorded  contract  of  pur- 
chase, extends  accordingly  to  all  rights  of  every  kind  vested  prior  to 
the  filing  of  the  notice  of  lis  pendens  in  connection  with  an  addon 
shown  to  have  been  actually  commenced  and  to  be  pending.*  OthOT 
cases,  however,  maintain  the  reverse  of  this  proposition,  and  they  are 
undoubtedly  correct,  if  they  arose  in  states  whose  statutes  in  effect 
provided  that  an  instrument  not  duly  recorded  should  have  no  effect 
as  against  persons  having  no  actual  notice  thereof.'  Sometimes  it 
is  expressly  provided  by  statute  that  a  purchaser  or  incumbranoor 
whose  deed  is  not  of  record  shall  be  deemed  a  subsequent  purchaser 
or  incumbrancer,  and  bound  by  the  proceedings  in  the  action,*  and 
it  has  been  expressly  declared  that  a  statute  which  brings  within  the 
rule  of  lis  pendens  persons  taking  title  intermediate  the  filing  of  a 

4.  Wamock  v.  Harlow,  96  Cal.  298,      Note:  56  A.  S.  B.  87L 

31  Pac.  166,  31  A.  S.  R.  209;  Noyes  6.  Moulton  v.  Koloddk,  97  Minn. 

V.  Crawford,  118  la.  15,  91  N.  W,  799,  423,  107  N.  W.  154,  7  Ann.  Gas.  1090 

96  A.  S.  R.  363  and  note;  Baker  v.  and  note. 

Bartlett,  18  Mont.  446,  46  Pac.  1084,  7.  Smith  v.  Worster,  59  Kan.  640, 

56  A.  S.  R.  594.  54  Pao.  676,  68  A.  S.  R.  385  and  note; 

Note :  56  A.  S.  R.  87L  Hall  v.  Sauntry,  72  Mum.  420,  75  N. 

And  see  Records.  W.  720,  71  A.  S.  R.  497. 

5.  Warnock  v.  Harlow,  96  Cal.  298,  Note:  56  A.  S.  R.  872, 

31  Pac.  166,  31  A.  S.  R.  209  and  note;       8.  Munger  v.  Beard,  79  Neb.  764, 

Noyes  v.  Crawford,  118  la.  15,  91  N.  113  N.  W.  214,  126  A.  S.  R.  688; 

W.  799,  96  A.  S.  R.  363  and  note;  Cutler  v.  James,  64  Wis.  173,  24  N. 

Baker  v.  Bartlett,  18  Mont.  446,  45  W.  874,  54  Am.  Rep.  603;  McCord  v. 

Pac.  1084,  56  A.  S.  R.  594  and  note;  Akeley,  132  Wis.  195,  111  N.  W.  1100, 

aiid  see  Munger  v.  Beard,  79  Neb.  764,  122  A.  S.  R.  956. 
113  N.  W.  214,  126  A.  S.  R,  688. 
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petition  and  the  service  of  summons,  and  also  persons  holding  under 
unrecorded  titles,  is  not  unconstitutional.* 

27.  Purchasers  at  Judicial  Sales. — ^According  to  numerous  decis- 
ions, if  the  transfer  of  property  is  the  result  of  an  execution  or  judicial 
sale,  the  purchaser  thereat  is  within  the  rule  of  lis  pendens  to  the  same 
extent  as  if  the  transfer  had  been  made  by  the  debtor  himself.^*  But 
it  has  been  held  that  this  rule  does  not  apply  to  the  purchase  by  a 
mortgagee  upon  foreclosure  of  his  own  mortgage  pending  a  suit  to 
foreclose  a  mechanic's  lien  which  was  instituted  after  the  mortgage 
was  given,  as  the  title  relates  back  to  the  date  of  the  mortgage.^^  The 
rule  is  imquestioned  that,  if  a  stranger  to  the  action  purchases  the 
defendant's  property  at  the  execution  sale,  his  titie  thereto  will  not 
be  affected  by  a  subsequent  reversal  of  the  judgment,  the  chief  ground 
therefor  being  that  otherwise  he  would  lose  both  his  money  and  the 
land,  and  there  would  be  no  inducement  to  purchase  at  judicial  sales.^' 
If,  however,  the  purchase  is  made  by  the  plaintiff  in  the  action,  under 
the  great  weight  of  authority  his  title  will  be  defeated  by  a  subse- 
quent reversal  of  the  judgment,^^  and  it  has  been  held  that  a  grantee 
of  the  plaintiff  purchaser  stands  in  the  same  position  and  is  bound 
by  the  subsequent  reversal.** 

28.  Position  of  Pendente  Lite  Purchaser  in  Pending  Suit. — ^It  fol- 
lows from  the  general  rule  that  purchasers  pendente  lite  take  subject 
to  the  court's  adjudication  of  rights  in  the  property  which  is  the 
subject  matter  of  the  litigation  **  that  such  purchaser  will  be  bound 
whether  a  party  to  the  litigation  or  not.  Parties,  their  privies,  and 
purchasers  pendente  lite  are  all  grouped  together  as  bound  by  the 
courts  decree.**   The  purchaser  pendente  lite  is  not  a  necessary  party, 

9.  Munger  v.  Beard,  79  Neb.  764,  R.  84,  65  L.RJL.  419.  But  see  Clark 
113  N.  W.  214,  126  A.  S.  R.  688.         v.  Farrow,  10  B.  Mon.  (Ky.)  446,  52 

10.  Bridger  v.  Exchange  Bank,  126  Am.  Dec.  552.  And  see  Ezsounoirs, 
Ga.  821,  56  S.  E.  97, 115  A.  S.  R.  118,   vol.  10,  p.  1233  et  seq. 

8  L.R.A.(N.S.)  463;  Hackley  v.  Swi-       14.  Di  Nola  v.  AUison,  143  Cal.  106, 

gert,  5  B.  Mon.  (Ky.)  86,  41  Am.  Dec  76  Pae.  976, 101  A.  S.  R.  84,  65  L.R.A. 

256.  419;  Turner  v.  Edmonston,  210  Mo. 

Note:  56  A.  8.  R.  872.  411, 109  S.  W.  33, 124  A.  S.  R.  739. 

11.  Andrews  v.  National  Foundry,       16.  See  Bnpra,  par.  2. 

etc..  Works,  76  Fed.  166,  46  U.  8.  16.  Kerr  v.  Watts,  6  Wheat  560,  5 

App.  28J,  22  C.  C.  A.  110,  36  L.R.A.  U.  8.  (L.  ed.)  328;  Di  Nola  v.  Allison, 

139,  77  Fed.  774,  46  U.  8.  App.  619,  143  Cal.  106,  76  Pac.  976,  101  A.  8. 

23  C.  C.  A.  454,  36  L.R.A.  153.  R.  84,  66  L.R.A.  419;  Norris  v.  He, 

12.  Di  Nola  v.  Allison,  143  Cal.  106,  152  111.  190,  38  N.  B.  762,  43  A.  8.  R. 
76  Pac.  976, 101  A.  8.  R.  84,  65  L.R. A.  233 ;  Kern  v.  Hazlerigg,  11  Ind.  443, 
419;  Clark  v.  Farrow,  10  B.  Mon.  71  Am.  Dec.  360  and  note;  Henderson 
(Ky.)  446,  52  Am.  Dec.  562;  Turner  v.  Pickett,  4  T.  B.  Mon.  (Ky.)  64, 
V.  Edmonston,  210  Mo.  411, 109  8.  W.  16  Am.  Dec.  130;  Schaferman  v. 
33,  124  A.  8.  R.  739.  O'Brien,  28  Md.  565,  92  Am.  Dec.  708 ; 

13.  Reynolds  v.  Harris,  14  Cal.  667,  Briley  v.  Cherry,  13  N.  C.  2,  18  Am. 
76  Am.  Dec.  459;  Di  Nola  v.  Allison,  Dec  561;  Kaston  v.  8torey,  47  Ore. 
143  Cal.  106,  76  Pac.  976,  101  A.  8.  150,  80  Pac.  217,  114  A.  8.  R.  912; 
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because  his  vendor  or  grantor  continues  as  the  representative  of  his 
interests.^'  One  acquiring  an  interest  pendente  lite  is  sometimes, 
on  his  application,  permitted  to  appear  in  the  action  and  defend  or 
prosecute  in  the  place  of  the  person  to  whose  interest  he  has  succeeded. 
The  court  is  not,  however,  bound  to  permit  him  to  do  so,  in  the  absence 
of  a  statute  conferring  upon  him  this  right  He  cannot  complain 
if  compelled  to  abide  by  whatever  decree  the  court  may  render,  within 
the  limits  of  its  power,  in  respect  to  the  interest  his  vendor  had  in 
the  property  purchased  by  him  pendente  lite.*®  If  a  person  pendente 
lite  takes  an  assignment  of  the  interest  of  one  of  the  parties  to  the 
suit,  he  may,  if  he  pleases,  make  himself  a  party  by  bill,  but  he  cannot 
by  petition  pray  to  be  admitted  as  a  party  defendant;  all  that  the 
court  will  do  is  to  make  an  order  that  the  assignor  shall  not  take  the 
property  out  of  court  without  notice.**  So  it  has  been  held  that  a 
pendente  lite  purchaser,  not  being  a  formal  party  to  the  record,  is 
not  entitled  to  appeal.*®  Under  statute,  however,  one  whose  interest 
was  acquired  pendente  lite  has  been  declared  to  have  such  a  relation 
to  the  action  that  he  may  claim  to  be  made  a  party,  and  may  move 
for  vacation  of  any  judgment  affecting  his  rights.* 

29.  Remedies  against  Pendente  Lite  Purchaser. — ^A  bill  in  equity 
will  not  lie  against  the  purchaser  of  title  vacated  by  decree  against 
the  purchaser's  vendor,  as  such  purchaser  is  bound  by  the  decree, 
and  the  remedy  against  him  would  be  at  law.*  It  is  well  settled,  in 
regard  to  land,  that,  when  a  suit  is  pending  in  regard  to  it,  a  person 
who  purchases  under  the  defendant  pendente  lite  is  subject  to  the 
operation  of  a  writ  of  possession  if  one  is  finally  issued  on  a  judg* 
ment  in  the  suit*    This  rule  holds  good  whether  the  person  acquiring 

Miller  v.  Kershaw,  Bailey  Eq.  (S.  C.)  R.  843.    And  see  Appeal  and  Erbor^ 

479,  23  Am.  Dec.  183;   Trumbull  v,  vol.  2,  p.  57. 

Jefferson  County,  60  Wash.  479,  111  1.  Ladd  v.  Stevenson,  112  N.  Y.  325, 

Pac.  569,  140  A.  S.  E.  943.  19  N.  E.  842,  8  A.  S.  R.  748. 

17.  Norris  y.  lie,  152  HI.  190,  38  2.  Sliotwell  v.  Lawson,  30  Miss.  27, 
N.  E.  762,  43  A.  S.  B.  233;  TmmbuU  64  Am.  Dec.  145  and  note.  GeneraUy 
V.  Jefferson  County,  60  WadL  479,  111  as  to  the  rule  that  equity  will  not  enter- 
Pac.  569,  140  A.  S.  R.  943;  Stout  v.  tain  jurisdiction  in  actions  to  quiet 
Philippi  Mfg.,  etc,  Co.,  41  W.  Va.  title  where  there  is  a  complete  and 
339,  23  S.  E.  571,  56  A.  S.  E.  843.  adequate  remedy  at  law,  see  Cloud 

18.  Roberts  v.   Cardwell,   154   Ky.  on  Title,  vol.  5,  p.  637. 

483,  157  S.  W.  711,  Ann.  Cas.  1915C       3.  Lacassagne  v.  Chapuis.  144  U.  S. 

515;  Stout  V.  PhiUppi  Mfg.,  etc.,  Co.,  119,  12  S.  Ct.  659,  36  U.  S.  (L.  ed.) 

41  W.  Va.  339,  23  S.  E.  571,  56  A.  S.  368 ;  Howard  v.  Kennedy,  4  Ala.  592, 

R.   843;  Mellen  v.  Moline  Malleable  39  Am.  Dec.  307  and  note;  Wetherbee 

Iron  Works,  131  U.  S.  352,  9  S.  Ct.  v.  Dunn,  36  Cal.  147,  95  Am.  Dec. 

781,  33  U.  S.  (L.  ed.)  178.  166;  Oetgen  v.  Ross,  47  111.  142,  95 

19.  Secombe  v.  Steele,  20  How.  94,  Am.  Dec.  468;  Powell  v.  Campbell,  20 
15  U.  S.  (L.  ed.)  833.  Nev.  232,  20  Pac.  156,  19  A.  S.  R. 

20.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,  350,  2  L.R.A.  615.  And  see  EjRcrr- 
41  W.  Va.  339,  23  S.  E.  571,  56  A.  S.  ment,  vol.  9,  p.  932  et  seq. 
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an  interest  takes  as  vendee,  lessee  or  otherwise.*  Indeed  it  is  held 
that  all  persons  who  come  into  possession  of  land  after  an  action  is 
brought  concerning  it  are  presumed  to  come  under  the  defendant, 
and  prima  facie,  go  out  under  the  writ  of  possession  if  the  plaintiff 
recovers.'  And  a  writ  of  assistance,  which  can  only  issue  against 
parties  bound  by  the  decree,  is  an  appropriate  process  to  issue  from 
a  court  of  equity  to  place  a  purchaser  of  mortgaged  premises  under 
its  decree  in  possession  after  he  has  received  the  commissioner's  or 
master's  deed,  as  against  parties  who  are  bound  by  the  decree  and 
who  refuse  to  surrender  possession  pursuant  to  its  direction  or  other 
order  of  the  court.*  Strangers  who  have  entered  into  possession  of 
property  after  an  action  of  forcible  entry  and  detainer  has  been 
brought  may  be  dispossessed  by  the  sheriff  under  a  writ  of  restitution.' 
The  alienee  of  the  property  in  litigation  cannot  establish  himself  by 
means  of  the  statute  of  limitations.  To  hold  that  he  could  do  so 
and  thereby  defeat  the  action,  or  its  fruits,  by  execution,  if  he  and 
his  vendor  could,  by  bills  of  injunction,  or  other  unjust  contrivance, 
keep  the  plaintiff  out  for  the  statutory  period,  would  violate  the 
principle  that  he  who  buys  pendente  lite  must  abide  the  judgment 
or  decree  against  his  alienor,  regardless  of  the  fact  whether  such 
purchaser  was  or  was  not  a  party  to  the  suit* 

VIL  Inception,  Duration  and  Termination  op  Lis  Pendens 

30.  Beginning  of  Lis  Pendens  Generally. — ^At  common  law  the  writ 
was  pending  from  the  first  moment  of  the  day  on  which  it  was  issued 
and  bore  teste;  and  a  purchaser  on  or  after  that  day  held  the  prop- 
erty subject  to  the  execution  upon  the  judgment  in  that  suit  as  the 
defendant  would  have  held  it  if  no  alienation  had  been  made.*  In 
chancery,  no  lis  pendens  existed  until  the  service  of  the  subpoena  and 
bill  filed ;  but  it  existed  from  the  service  of  the  subpoena,  although  the 
bill  was  not  filed  until  long  after ;  so  that  a  purchaser  after  the  service 
of  the  subpoena  and  before  the  bill  was  filed  would  after  the  filing  of 
the  bill  be  deemed  a  pendente  lite  purchaser,  and  as  such  be  bound  by 
the  proceedings  in  the  suit,  although  the  subpoena  gave  him  no  infor- 
mation as  to  the  subject  of  the  suit**    It  was  not  within  the  power  of 

4.  Note:  39  Am.  Dec.  312.  8.  Walden  v.  Bodley,  9  How.  34, 

6.  Wetherbee  v.  Dunn,  36  Cal.  147,  13  U.  S.  (L.  ed.)  36. 

95  Am.  Dec  166.  9.  Newman   v.   Chapman,   2   Rand. 

6.  Terrell  v.  Allison,  21  Wall,  289,  (Va.)  93,  14  Am.  Dec.  766;  Kellogg 
22  U.  S.  (L.  ed.)  634.  And  see  As-  v.  Fancher,  23  Wis.  21,  99  Am.  Dec. 
8ISTANCB,  Writ  of,  vol.  2,  p.  732  et  96. 

seq.  Notes:  40  A.  S.  B.  189;  66  A.  S. 

7.  Fremont  v.  Crippen,  10  Cal.  211,   R.  860;  2  L.R.A.  49. 

70  Am.  Dec.  711.  And  see  Forcibub  10.  Farmers'  Loan,  etc.,  Co.  v.  Lake 
Entry  and  Detainer,  vol.  11,  p.  1181.   St.  El.  R.  Co.,  177  U.  S.  51,  20  S.  Ct. 
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the  paxties  or  either  of  them  to  bring  the  rale  of  lis  pendens  into  opera- 
tion at  an  earlier  day  than  the  one  held  by  the  court  to  be  that  on  which 
the  action  was  commenced,  as  by  the  acceptance  of  the  service  of  proc- 
ess as  of  some  day  prior  to  that  of  its  actual  service  or  acceptance.^^ 
Under  modem  practice,  in  the  absence  of  any  statutory  provision  to  the 
contrary,  it  is  generally  held  that  the  filing  of  the  bill  or  complaint  and 
the  service  of  the  subpoena  or  summons  axe  necessary  steps  to  the  com- 
mencement of  lis  pendens,^*  and  that  pendente  lite  purchasers  in  good 
faith,  and  without  actual  notice  of  the  pendency  of  an  action,  will  not 
be  bound  by  the  final  judgment  therein,  if  there  was  at  the  time  of 
their  purchase  no  complaint  on  file,  and  no  notice  recorded;  from  an 
inspection  of  which  knowledge  could  have  been  acquired  of  the  pend- 
ency of  the  suit  or  of  the  property  to  be  affected  thereby.**  In  aome 
states,  however,  by  virtue  of  statute,  an  equitable  lis  pendens  is  acquired 
in  a  suit  to  subject  specific  property  to  the  payment  of  a  debt  by  filing 
a  petition  and  suing  out  summons.**  In  others,  by  the  terms  of  the 
statute  lis  pendens  commences  when  a  petition  has  been  filed  respeclr 
ing  real  estate;  *•  in  others  the  statute  requires  summons  to  be  served 
or  publication  to  be  begun  within  a  definite  time  after  the  filing ;  *• 
and  in  still  other  jurisdictions  issuance  and  service  of  process  and  due 
prosecution  are  required.*'  The  requirement  of  filing  is  not  met  by 
the  mere  handing  of  the  petition  to  the  proper  officer  for  indorsement, 
and  for  a  temporary  purpose,  and  the  immediate  withdrawal  of  it 

564,  44.  n.  S.   (L.  ed.)  667;  Bridger  contrary  rule  prevails  in  Kentncky) ; 

V.  Exchan.--  Bank,  126  Ga.   821,  66  Campbeirs  Case,  2  Bland  (Md.)  209, 

S.  E.  97,  115  A.  S.  R.  118,  8  L.R.A.  20  Am.  Dec.  360;  Green  v.  Rick,  121 

(N.S.)    463;   Rothschild  v.  Eohn,  93  Pa.  St.  130,  15  Atl.  497,  6  A.  S.  R. 

Ky.  107, 19  S.  W.  180,  40  A.  S.  R.  184;  760,  2  L.R.A.  48;  Miller  v.  Kershaw, 

Diamond  v.  Lawrence  County,  37  Pa.  Bailey  Eq»  (S.  C.)  479,  23  Am.  Dec. 

St.  353,  78  Am.  Dec.  429;  Newman  183. 

V.    Chapman,  2  Rand.    (Va.)    93,  14  Notes:  99  Am.  Dec.  102;  40  A.  S. 

Am.   Dec.   766;   Kellogg  v.   Fancher,  R.  189;  43  A.   S.  R.  246;  4  L.R.A. 

23  Wis.  21,  99  Am.  Dec.  96.  716;  7  L.R.A.  812;  8  L.R.A.  553. 

Notes :   56   A.   S.   R.  854,  860 ;   2  13.  Note :  56  A.  S.  R.  860. 

L.R.A.  49.     .  14.  Rothschild  v.  Kohn,  93  Ky.  107, 

11.  Miller  v.  Kershaw,  Bailey  Eq.  19  S.  W.  180,  40  A.  S.  R.  184. 

(S.  C.)  479,  23  Am.  Dec.  183.  15.  Fisher  v.  Shropshire,  147  U.  S. 

Notes:  14  Am.  Dec.  776;  56  A.  S.  133,  13  S.  Ct.  201,  37  U.  S.  (L.  ed.) 

R.  860.  109 ;  Olson  v.  Leibpke,  116  la.  594,  81 

12.  Warren  County  v.  Marcy,  97  U.  N.  W.  801,  80  A.  S.  R.  327. 
S.  96,  24  U.  S.  (L.  ed.)  977;  Holbrook  Note:  56  A.  S.  R.  861. 

V.  Ford,  153  lU.  633,  39  N.  E.  1091,  16.  Wilkinson   v.    Elliott,   43   Kan. 

46  A.  S.  R.  917,  27  L.R.A.  324;  Hard-  590,  23  Pac.  614,  19  A.  S.  R.  158; 

ing  V.  American  Glucose  Co.,  182  HI.  Harrod   v.   Burke,   76   Kan.   909,   92 

551,  55  N.  E.  577,  74  A.  S.  R.  189,  Pac.  1128,  123  A.  S.  R.  179. 

64  L.R.A.  738;   Rothschild  v.  Kohn,  17.  Bridger  v.  Exchange  Bank,  126 

93  Ky.  107,  19  S.  W.  180,  40  A.  S.  Ga.  821,  56  S.  E.  97,  116  A.  S.  R. 

R.   184    (stating  this  as  the   general  118,  8  L.R.A.(N.S.)  463. 
rule  hut  that  hy  virtue  of  statute  a 
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without  the  issuance  of  summons  thtt*eon.**  Where  constructive 
service  of  process  is  authorized  by  the  publication  of  summons  for  a 
designated  period,  neither  the  pendency  of  the  suit,  nor  the  order 
for  the  service  by  publication,  nor  its  partial  execution  puts  the  rule 
in  motion.  When,  however,  the  service  is  complete,  the  rule  is  called 
into  action  and  is  as  effective  as  if  the  process  had  been  personally 
served  on  the  defendant  within  the  territorial  jurisdiction  of  the 
court.**  Where,  as  is  the  case  in  many  of  the  states,  statutes  have  been 
enacted  requiring  a  written  notice  to  be  filed  in  some  public  office 
of  the  pendency  of  a  proceeding  affecting  the  title  or  the  right  to  the 
possession  of  real  property,  it  is  obvious  that  they  must  be  consulted 
to  ascertain  when  lis  pendens  commences.  Except  as  against  persfjns 
having  actual  knowledge,  this  day  is  generally  that  of  the  filing  of 
such  notice.  *• 

31.  On  Amendment. — ^During  the  progress  of  a  cause  it  may  be 
found  necessary  to  amend  the  pleadings  to  state  some  new  cause  of 
action,  or  to  perfect  a  description  of  the  property  subject  thereto,  or 
to  bring  in  new  parties.  Third  persons  are  not  charged  with  notice 
of  facts  brought  before  the  court  for  the  first  time  by  the  amendment 
of  the  pleadings  made  after  they  have  acquired  some  interest  in  the 
subject  matter  of  the  litigation.  As  to  any  new  cause  of  action  intro- 
duced by  an  amendment  and  as  to  property  first  described  thereby, 
there  is  no  lis  pendens  prior  to  the  date  of  the  filing  of  the  amend- 
ment.* No  lis  pendens  is  established  by  the  original  bill  in  equity 
if  it  does  not  show  a  case  for  equity  jurisdiction.*  The  lis  pendens 
created  by  the  amendment  does  not  relate  back  to  the  commencement 
of  the  action  so  as  to  affect  intervening  rights.  If  the  contrary  rule 
were  adopted  a  creditor  would  be  enabled,  without  any  just  cause, 
to  attach  the  property  of  his  debtor,  prevent  its  alienation,  and  hold 
it  subject  to  his  demand  until  he  could  obtain  a  judgment  thereon, 
and  have  an  execution  levied  upon  the  property;  or  by  having  the 
execution  returned  "no  property  found,*'  file  an  amended  petition 
setting  up  the  judgment,  execution,  and  return,  and  thus  exhibit  an 
equitable  right  to  have  the  property  subjected  to  the  payment  of  his 
debt.*     An  amended  or  supplemental  petition  setting  forth  a  new 

18.  Wilkinson   v.    Elliott,   43   Kan.  N.  B.  762,  43  A.  S.  R.  233  and  note; 
690,  23  Pac.  614, 19  A.  S.  R.  158.  Hulen  v.  Chilcoat,  79  Neb.  595,  113 

19.  Note:  66  A.  S.  R.  861.  N.  W.  122,  126  A.  S.  R.  681;  Hollabd 

20.  Cheever  v.  Minton,  12  Colo.  557,  v.  Citizens'  Sav.  Bank,  16  R.  I.  734, 
21  Pac.  710,  13  A.  S.  R.  258.  19  Atl.  654,  8  L.R.A.  553. 

Note:  56  A.  S.  R.  861.  Notes:  43  Am.  Dec.  164;  56  A.  S. 

See  supra,  par.  10,  11.  R.  867. 

1.  Miller  v.  Sherry,  2  Wall.  237,  17  And  see  Eqihtt,  vol.  10,  p.  494. 

U.  S.    (L.  ed.)   827;  Bridger  v.  Ex-  2.  Pearson    v.    Keedy,    6   B.    Mon. 

change  Bank,  126  Ga.  821,  5p  S.  E.  (Ky.)  128,  43  Am.  Dec.  160  and  note. 

97,  115  A.  S.  R.  118,  8  L.R.A. (N.S.)  3.  Stone  v.  ConneUy,  1  Mete.  (Ky.) 

463 ;   Norris  v.  Be,  152  HI.   190,  38  652,  71  Am.  Dec.  499. 
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or  different  cause  of  action  is  in  the  nature  of  a  new  suit  The  only 
purpose  for  permitting  it  is  to  save  a  multiplicity  of  suits.  All  defenses 
accruing  to  the  date  of  the  amendment  may  be  pleaded  against  it.  It 
follows  that  one  who  purchases  pending  the  suit  under  the  original 
petition  is  a  lis  pendens  purchaser  only  as  to  the  cause  of  action 
therein  stated.  As  to  the  cause  of  action  subsequently  arising^  and 
alleged  by  supplemental  pleading,  he  has  purchased  before  suit,  and 
his  title  is  superior  to  the  lien  thus  pleaded  unless,  of  coura6,  he  has 
been  guilty  of  fraud.^  An  amendment  may  bring  in  new  parties. 
If  so,  persons  acquiring  title  from  them  prior  to  such  amendment  are 
not  bound  by  the  final  judgment,  and  in  those  cases  in  which  a  notice 
is  required  to  be  filed  or  recorded  in  some  public  office  the  bringing 
in  of  a  new  party  renders  necessary  the  filing  of  a  new  notice  to  affect 
purchasers  under  it.^  An  amendment  not  introducing  a  new  cause 
of  action  or  correcting  a  description  of  property  or  bringing  before 
the  court  property  of  which  no  description  has  before  been  attempted 
does  not  require  the  filing  of  new  notices  of  the  pendency  of  a  suit 
So  far  as  it  merely  perfects  a  cause  of  action  stated  or  attempted  to  be 
stated  in  the  original  complaint,  it  may  be  regarded  as  taking  effect 
by  relation  as  of  the  date  of  the  filing  of  such  original  complaint, 
from  which  date  the  law  of  lis  pendens  will  operate  as  though  a  perfect 
complaint  had  been  filed  in  the  first  instance.*  It  has  been  broadly 
stated  by  some  authorities,  however,  that  a  pendente  lite  purchaser 
can  stand  no  better  than  the  original  defendant  in  the  suit;  and  takes 
the  subject  of  the  suit,  with  all  its  incidents,  including  the  possible 
amendment  of  the  bill.' 

32.  On  Cross  Bill. — ^When  the  defendant  in  an  action  by  a  cross 
complaint  sets  up  affirmative  rights  and  prays  for  affirmative  rdief 
against  the  plaintiff,  the  Us  pendens  begins  from  the  ffling  of  such 
cross  action  or  cross  complaint,  and  not  from  the  commencement  of 
the  plaintiff's  action.  If  one  purchases  from  the  plaintiff,  the  pur- 
chaser may  fairly  anticipate  that  the  defendant  will  resist  the  action, 
and  that  he  will  set  up  any  appropriate  defensive  matter  thereto.  But 
he  is  not  bound  to  anticipate  that  the  defendant  will  bring  a  cross 
action  against  the  plaintiff  in  respect  to  the  property  or  will  file  an 
affirmative  cross  complaint  against  the  plaintiff,'  setting  up  some 
equitable  right  and  demanding  affirmative  equitable  relief  in  regard 
thqreto.  Relatively  to  such  affirmative  cross  action  or  cross  complaint 
the  defendant  occupies  the  position  of  a  plaintiff.  It  is  evident  that 
if  the  defendant  had  to  file  a  separate  action  against  the  plaintiff  in 
order  to  set  up  the  affirmative  claim  and  pray  for  relief,  it  would 

4.  Hulen  v!  Chilcoat,  79  Neb.  595,  118,  8  L.R.A.(N.S.)    463;   Hnlai  ▼. 
113  N.  W.  122,  126  A.  S.  R.  681.  Chilcoat,  79  Neb.  695,  113  N.  W.  122, 

5.  Note:  56  A.  S.  R.  868.  126  A.  S.  R.  681. 

6.  Bidger   v.   Exchange   Bank,   126  Note:  56  A.  S.  R.  868. 

Ga.  82L  56  S.  E.  97,  115  A.  S.  R.       7.  Tilton  v.  Cofield,  93  U.  8.  163,  23 
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only  operate  as  a  lis  pendens  from  the  time  when  it  was  brought; 
and  where  the  plaintiff  or  defendant  may  assert  all  of  his  rights,  legal 
or  equitable,  in  respect  to  the  subject  matter  of  the  suit  in  one  pro- 
ceeding, the  same  reason  would  seem  to  apply  to  a  cross  complaint 
or  affirmative  equitable  plea  praying  relief.  If  a  person  who  purchases 
from  a  plaintiff  in  a  pending  lawsuit  were  bound  to  anticipate  all 
possible  cross  complaints,  which  might  greatly  broaden  the  scope  of 
the  action  or  alter  the  nature  of  the  relief  sought,  and  if  he  were 
affected  by  the  lis  pendens  as  to  all  such  possible  cross  complaints 
before  they  were  filed,  it  would  be  an  exceedingly  dangerous  matter 
to  purchase  property  at  all  from  any  person  who  might  happen  to 
be  either  plaintiff  or  defendant  in  any  sort  ot  action.* 

33.  Diligent  Prosecution  as  Essential  to  Continuity  of  Lis  Pendens ; 
In  General. — Ab  between  the  parties  interested,  the  lis  may  be  pend- 
ing so  long  as  the  rights  of  others  are  not  affected  thereby,*  but 
where  the  rights  of  purchasers  intervene,  and  a  real  question  of  the 
application  of  the  doctrine  of  lis  pendens  is  presented,  the  generally 
accepted  rule  is  that  if  the  pendente  lite  purchaser  is  to  be  affected, 
the  suit  must  have  been  prosecuted  in  good  faith,  with  all  reasonable 
diligence  and  without  unnecessary  delay.^^  In  the  language  of  some 
of  the  decisions  the  prosecution  of  the  suit  must  be  close  and  con- 
tinuous.** This  rule  that  a  purchaser,  pendente  lito,  of  the  subject 
of  the  litigation,  if  he  buys  in  good  faith,  and  without  actual  notice 
of  the  claims  of  the  litigants,  is  not  affected  by  the  suit  pending,  or 
by  the  notice  of  its  pendency,  unless  the  suit  has  been  prosecuted  with 
due  diligence,  is  said  to  be  as  ancient  as  the  earliest  reported  decisions 
of  the  court  of  chancery,  and  was  formulated  by  Lord  Bacon  as  fol- 
lows: "No  decree  bindeth  any  that  cometh  in  bona  fide  by  convey- 
ance from  the  defendant  before  the  bill  exhibited,  and  is  made  no 
party,  neither  by  bill  nor  the  order;  but  where  he  comes  in  pendente 
lite,  and  while  the  suit  is  in  full  prosecution,  and  without  any  color 

U.  S.  (L.  ed.)  858;  Long  v.  Richards,  v.  McDonald,  1  Md.  403,  54  Am.  Dee. 

170  Mass.  120,  48  N.  E.  1083,  64  A.  657;  Taylor  v.  Carroll,  89  Md.  32,  42 

S.  R.  28L  Atl.    920,   44   L.R.A.    479;    Hayes   v. 

8.  Bridger  v.  Exchange  Bank,  126  Nourse,  114  N.  Y.  595,  22  N.  E.  40, 
Ga.  821,  56  S.  E.  97, 115  A.  S.  R.  118,  11  A.  S.  R.  700  and  note;  Robinson  v. 
8  L.R.A.(N.S.)  463  and  note.  Bierce,  102  Tenn.  428,  52  S.  W.  992, 

9.  Fox  V.  Reeder,  28  Ohio  St.  181,  47  L.R.A.'275;  Newman  v.  Chapman, 
22  Am.  Rep.  370.  2  Rand.  (Va.)  93,  14  Am.  Dec.  766. 

10.  Redfield  v.  Ystalyfera  Iron  Co.,  Notes:  56  A.  S.  R.  873;  129  A.  S. 
110  U.  S.  174,  3  S.  Ct.  570,  28  U.  S.   R.  935;  2  L.R.A.  50. 

(L.  ed.)  109;  Pipe  v.  Jordan,  22  Colo.  11.  Taylor  v.   Carroll,  89  Md.   32, 

392,  45  Pac.  371,  55  A.   S.  R,  138;  42  Atl.  920,  44  L.R.A.  479;  Trimble 

Bridger  v.  Exchange  Bank,  126  Ga.  v.  Boothby,  14  Ohio  109,  45  Am.  Dec. 

821,  56  S.  E.  97,  115  A.  S.  R.  118,  526;  Fox  v.  Reeder,  28  Ohio  St.  181, 

8  L.R.A. (N.S.)  463;  Roberts  v.  Card-  22  Am.  Rep.  370;  Newman  v.  Chap- 

Tvell,  154  Ky.   483,  157   S.   W.   711,  man,  2  Rand.  (Va.)  93,  14  Am.  Dec. 

Ann.  Cas.  1915C  515  and  note;  Price  766. 
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of  allowance  or  privity  of  the  court,  there  regularly  the  decree  bindeth ; 
but  if  there  were  any  intermission  of  suit,  or  the  court  made  acquainted 
with  the  conveyance,  the  court  is  to  give  order  upon  the  special  matter  ^ 
according  to  justice."  ^*  The  rule  gains  manifest  emphasis  when 
the  subject  of  the  suit  is  of  speculative  value.*'  The  same  require- 
ment of  diligence  in  prosecution  is  applicable  to  a  cross  complaint 
filed  by  a  defendant.  The  latter  cannot  of  course  be  charged  with 
laches  in  not  pressing  the  plaintiff's  suit  for  him,  but  he  may  be 
charged  with  laches  for  failing  duly  to  press  his  cross  complaint.** 

34.  Degree  of  Diligence  Required. — ^It  is  generally  conceded  that 
no  positive  rule  can  be  laid  down  as  to  what  constitutes  such  delay  or 
laches  as  to  destroy  the  right  to  a  lis  pendens,  and  that  the  question 
must  be  determined  on  the  facts  of  each  particular  case.*^  Some 
courts  are  averse  to  the  application  of  the  law  of  lis  pendens,  while 
others  are  not.  In  some  cases  its  application  would  seem  to  be  harsh 
and  oppressive,  and  in  others  not.  Influenced  by  these  considerations, 
it  is  quite  likely  that  the  same  degree  of  diligence  might  by  one  court 
be  regarded  as  reasonable  and  by  another  as  characterized  by  laches.** 
Some  authorities  declare  that  in  order  to  retain  the  character  of  a  lis 
pendens,  it  is  not  necessary  that  a  suit  should  be  prosecuted  with 
even  ordinary  diligence,  and  that  as  a  lis  pendens  is  created  by  tlie 
institution  of  the  suit,  it  can  only  be  lost  by  unusual  and  unreasonable 
negligence  in  its  prosecution.*'  The  criterion  adopted  by  other  courts 
is  whether  there  has  been  such  neglect  in  the  prosecution  as  cannot 
be  explained  and  appears  to  be  inexcusaJble.  Mere  lapse  of  time  does 
not  indicate  such  negligence,  and  as  a  general  rule  there  will  be  no 
estoppel  against  the  right  to  enforce  the  lis  pendens,  unless  the  plain- 
tiff or  complainant  in  the  suit  has  been  so  negligent  in  its  prosecution 
ss  to  induce  the  belief  that  such  prosecution  had  been  abandoned.*® 
Eight  years'  unexplained  delay  in  the  prosecution  of  tax  suits  *•  and 
twenty  or  more  years'  delay  in  proceeding  with  a  foreclosure  after 
it  has  been  begun  will  relieve  a  purchaser  of  the  property  from  the 
effect  of  the  lis  pendens  as  notice,  if  there  is  no  satisfactory  excuse  or 
explanation  of  the  delay.*^    The  delay  in  prosecution  of  the  action 

12.  Hayes  v.  Nourse,  114  N.  Y.  595,       16.  Note :  56  A.  S.  R.  873. 

22  N.  E.  40,  11  A.  S.  R.  700.  17.  Gossom  v.  Donaldson,  18  B.  Mon. 

13.  Note:  Ann.  Cas.  1915C  519.  (Ky.)  230,  68  Am.  Dec.  723. 

14.  Bridger  v.  Exchange  Bank,  126  18.  Norris  v.  He,  152  111.  190,  38 
Ga.  821,  56  S.  E.  97,  115  A.  S.  R.  N.  E.  762,  43  A.  S.  R.  233;  Robinson 
118,  8  L.R.A.(N.S.)  463.  v.  Bierce,  102  Tenn.  428,  52  S.  W. 

15.  Olson  V.  Leibpke,  110  la.  594,  992,  47  L.R.A.  275. 

81  N.  W.  801,  80  A.  S.  R.  327;  Wat-  Notes:  55  A.  S.  R.  141;  Ann.  Cas. 

son  V.  Wilson,  2  Dana  (Ky.)  406,  26  1915C  521. 

Am.  Dec.  459;  Robinson  v.  Bierce,  102  19.  Robinson  v.  Bierce,  102  Tenn. 

Tenn.  428,  52  S.  W.  992,  47  L.R.A.  428,  52  S.  W.  992,  47  L.R.A.  275. 

275.  20.  Taylor  v.  Carroll,  89  Md.  32,  42 

Notes:  56  A.  S.  R.  873;  Ann.  Cas.  Atl.  920,  44  L.R.A.  479;  Fox  v.  Reeder, 

1915C  520.  28  Ohio  St.  181,  22  Am.  Rep.  370. 
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only  operates  to  destroy  the  effect  of  the  lis  pendens  when  it  cannot 
be  satisfactorily  explained.  If  it  can  be  so  accounted  for,  the  benefit 
of  the  lis  pendens  will  be  preserved.^ 

35.  Termination;  In  General. — Some  authorities  affirm  in  general 
terms  that  lis  pendens  ceases  with  the  entry  of  the  final  judgment 
or  decree,*  or  when  final  orders  are  taken  in  the  case,*  but  so  to  hold 
literally  would  render  the  law  of  lis  pendens  useless,  for  it  would 
invite  a  litigant  to  avoid  the  decision  of  the  court  as  soon  as  it  had 
pronounced  against  him,  by  transferring  the  subject  thereof.  When 
the  authorities  so  speak,  what  they  must  mean  is  that  if  a  suit  or 
action  is  dismissed  or  a  judgment  is  entered  denying  the  relief  sought, 
then  the  allegations  of  the  pleadings  no  longer  impart  notice  of  llieir 
contents  to  persons  who  may  afterward  deal  with  the  property  referred 
to  therein.^  If,  on  the  other  hand,  a  judgment  or  decree  is  entered 
for  the  recovery  of  the  possession  of  property,  or  directing  its  trari^ 
fer  or  sale,  or  otherwise  necessarily  affecting  the  title  thereto  or  the 
possession  thereof,  such  judgment  or  decree  is  binding  upon  pei'sons 
who^may  thereafter  purchase  from  either  of  the  parties,  and  no  transfer 
made  by  either  after  the  judgment  or  decree  has  been  pronounced  can 
prevent  the  enforcement  thereof.*  Termination  of  an  auxiliary  pro- 
ceeding does  not  destroy  the  lis  pendens.  Thus  where  an  action  to 
recover  land  is  pending,  the  dissolution  of  a  temporary  injunction 
restraining  the  defendant  from  cutting  timber  does  not  withdraw  the 
timber  from  the  operation  of  the  judgment  finally  recovered,  but 
merely  leaves  him  to  cut  at  his  peril.*  Nor  does  a  removal  of  a 
portion  of  the  realty  release  it  from  the  rule;  and  where  during  the 
progress  of  a  suit  trees  are  severed  and  removed  from  the  property, 
they  are  subject  to  the  decree.^  A  peculiar  method  of  termination  is 
presented  where  a  suit  is  brought  to  enjoin  the  sale  of  bonds  on  the 
ground  of  invalidity,  and  the  legislature  subsequentiy  passes  an  act 
declaring  them  valid.  Such  an  act  has  been  held  to  end  the  suit  by 
removing  the  entire  foundation  on  which  it  rested.* 

36.  Abatement  and  DismissaL — ^If  there  is  a  mere  abatement  of 
the  suit  or  action,  and  the  right  continues  in  the  plaintiff  or  com- 
plainant to  revive  it,  its  abatement  does  not  end  the  lis  pendens  therein. 
If  proceedings  are  taken  to  revive  it  in  the  mode  authorized  by  the 
rules  of  practice  prevailing  in  the  jurisdiction  wherein  the  suit  or 

1.  Bridger  v.  Exchange  Bank,  126  6.  Roberts  v.  Cardwell,  154  Ky.  483, 
Ga.  821,  56  S.  E.  97, 115  A.  S.  R.  118,  167  S.  W.  711,  Ann.  Cas.  19150  515. 
8  L.RA.(N.S.)  463;  Olson  v.  Leibpke,       Note:  56  A  S.  R.  877. 

110  la.  594,  81  N.  W.  801,  80  A.  S.       6.  McCord  v.  Akeley,  132  Wis.  195, 

R.  327;  Roberts  v.  Cardwell,  154  Ky.  lU  N.  W.  1100,  1?2  A.  S.  R.  956. 
483,  157  S.  W.  711,  Ann.  Cas.  1915C       7.  Goff  v.  McLain,  48  W.  Va.  445, 

515  and  note.  37  8.  E.  566,  86  A  S.  R.  64. 

2.  Note:  56  A  S.  R.  877.  8.  Lee  County  v.  Rogers,  7  Wall. 

3.  Note:  8  L.R.A.  553.  '  181, 19  U.  S.  (L.  ed.)  160. 

4.  Note:  56  A.  S.  R.  877. 
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action  is  pending^  and  it  is  accordingly  revived  and  then  proceeds  to 
final  judgment  or  decree,  all  persons  acquiring  interests  under  the 
parties,  or  any  of  them,  after  the  commencement  of  the  action  are 
bound  if  revived  without  unnecessary  delay.*  A  suit  may  be  dis- 
missed or  otherwise  discontinued  and  afterward  begun  anew,  where- 
upon two  questions  may  be  presented:  (1)  may  the  lis  pendens  of 
the  fbst  suit,  under  any  circumstances,  continue  so  as  to  give  an 
added  effect  to  the  judgment  in  the  second;  and  (2)  if  so,  has 
there  been  such  delay  in  the  commencement  of  the  second  suit 
as  to  exclude  it  from  the  operation  of  tlie  rule.  If  the  judgment 
or  decree  in  the  first  suit  or  action,  though  of  such  a  character  as 
not  to  estop  the  plaintiff  or  complainant  from  commencing  another 
proceeding,  was  entered  without  any  reservation  of  the  right  to  do  so, 
there  is  no  doubt  that  the  effect  of  lis  pendens  terminates  with  the 
judgment  therein,  and  hence  that  persons  acquiring  interests  in  the 
subject  matter  of  the  litigation  before  the  commencement  of  the  second 
proceeding,  though  during  the  pendency  of  the  first,  axe  not  bound 
by  the  final  judgment  or  decree  in  the  second.*®  A  judgment  or 
decree  of  dismissal  may,  however,  expressly  reserve  to  the  plaintiff 
the  right  to  begin  another  proceeding,  and  then  the  question  will 
arise,  in  the  event  of  his  availing  himself  of  the  privilege,  whether 
persons  who  would  have  been  bound  by  a  decree  on  the  merits  in  the 
first  suit  because  of  their  purchase  pendente  lite  are  bound  by  such  a 
decree  in  the  second.  Some  of  the  decisions  maintain  that  the  reserva- 
tion of  the  right  continues  the  operation  of  the  lis  pendens  created 
by  the  first  suit,  and  therefore  purchasers  during  its  pendency  may 
be  deemed  in  the  second  suit  to  have  purchased  with  notice  thereof 
and  of  the  material  allegations  of  the  bill  therein,  while  others  assert 
that  the  dismissal  of  the  first  suit  terminates  the  effect  of  the  lis  pendens 
created  thereby,  and  that  it  cannot  be  revived  by  a  second  proceeding.** 
37.  Effect  of  Appellate  Proceedings;  Writ  of  Error. — ^Purchase  of 
property  the  subject  of  litigation  between  the  time  of  judgment  or 
decree  of  the  trial  court  and  its  reversal  in  a  higher  tribunal  is  a 
situation  frequently  presented  in  the  cases,  and  gives  rise  to  the  ques- 
tion whether  the  purchaser  takes  the  property  subject  only  to  the  judg- 
ment of  the  court  as  it  then  stands,  or  subject  to  what  the  appellate 
court  may  say  regarding  rights  in  the  property  in  litigation.    On  this 

H.  Watson  v.  Wilson,  2  Dana  (Ky.)  W.  94,  106  A.  S.  R.  472  and  note; 

406,   26  Am.   Dec.   459;    Newman   v.  McVay  v.  Tousley,  20  S.  D.  258,  105 

Chapman,  2  Rand.  (Va.)  93,  14  Am.  N.  W.  932,  129  A  S.  R.  927. 

Dec.  766.  Notes:  56  A.  S.  B.  874;  10  L.R.A. 

Notes:  56  A  S.  R.  875;  4  L.R.A  (N.S.)  446. 

716.  11.  Pipe  V.  Jordan,  22  Colo.  392» 

10.  Trentor  v.  Pothen,  46  Minn.  208,  46  Pac.  371,  55  A  S.  R.  138. 

49  N.  W.  129,  24  A.  S.  R.  225;  Bris-  ,Note:  56  A.  S.  B.  874^  875. 
tow  V.  Thackston,  187  Mo.  332,  86  S. 
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point  the  authorities  differ  widely.  Many  courts,  perhaps  the  majority, 
hold  that  a  writ  of  error  is  a  new  action,  and  that  one  who  purchases 
the  subject  of  the  litigation  between  the  time  of  the  entry  of  the  final 
judgment  and  the  suing  out  of  the  writ  is  not  to  be  regarded  as  a 
pendente  lite  purchaser,  but  is  considered  a  purchaser  for  value,  with- 
out notice."  During  the  interval  between  final  judgment  and  pro- 
ceedings on  error,  there  is  no  suit  pending,  on  this  theory,  so  the 
purchaser  does  not  take  pendente  lite.**  This  view  has  been  criticised 
on  the  ground  that  while  there  may  be  a  difference  in  the  forms  of 
appellate  proceedings,  their  object  is  the  same,  and  whatever  be  the 
form  of  the  proceeding,  provided  it  be  sanctioned  by  law,  it  seems 
absurd  to  hold  that  the  successful  litigant  shall  not  be  entitled  to  the 
fniits  of  tlie  litigation  because  some  one  happened  to  purchase  the 
subject  matter  thereof  after  the  rendition  of  an  erroneous  judgment 
or  decree  and  before  proceedings  had  been  taken  to  escape  from  it 
through  the  action  of  some  appellate  tribunal.**  In  some  jurisdictions 
the  rule  obtains  that  a  \vrit  of  error  is  a  continuation  of  the  original 
suit,  and  that  one  w-ho  voluntarily  purchases  property  in  litigation  after 
a  jud<]:ment  or  decree  in  the  action  and  before  a  writ  of  error  has  been 
sued  out  is  a  pendente  lite  purchaser.**  A  distinction  has  been  sug- 
Gc^tcd  between  cases  where  the  suit  is  dismissed  and  where  it  is  tried 
upon  the  merits  and  a  decree  entered  in  the  plaintiff's  favor  from 
wliom  the  title  in  controversy  is  obtained  by  private  purchase,  but  the 
attempted  distinction  has  been  criticised  as  unsound.**  The  problem 
is  further  complicated  by  divergent  holdings  on  the  effect  of  filing 
a  supersedeas  bond  or  the  failure  to«do  so.  It  has  been  held  by  some 
coui-ts  that  without  such  supersedeas  the  doctrine  of  lis  pendens  has 
no  application  to  a  writ  of  error.  The  w-rit  of  error  without  a  super- 
sedeas docs  not,  of  itself,  stay  the  proceeding,  and  to  argue  otherwise 
would  be  to  contend  that  a  party  might  have  the  same  relief  upon 
a  writ  of  error  without  supersedeas  and  without  bond  as  he  would 
be  entitled  to  upon  an  appeal.*'  Other  authorities  take  the  view  that 
the  supersedeas  bond  and  resulting  stay  operate  only  on  the  enforce- 

12.  Cheever  v.  Minton,  12  Colo.  557,       14.  Note  t  56  A.  S.  R.  876. 

21  Pac.  710,  13  A.   S.  R.  258;  Me-  16.  Notes:    56   A.    S.    R.    876;   10 

Cormick  v.  McClure,  6  Blackf.  (Ind.)  L.R.A.(N.S.)   444;  9  Ann.   Cas.  987. 

466,  39  Am.  Dec.  441 ;  Taylor  v,  Boyd,  And  see  Appeal  and  Eerob,  vol.  2, 

3  Ohio  337,  17  Am.  Dec  603;  Wing-  p.  28. 

field  V.  NeaU,  60  W.  Va.  106,  54  S.  E.  16.  Cheever  v.  Minton,  12  Colo.  557, 

47,  116  A.   S.  R.  882,  9  Ann.   Cas.  21  Pac.  710,  13  A.  S.  R.  258. 

982   and  note,  10  L.R.A.(N.S.)    443  17.  Chicago,  etc.,  R.  Co.  v.  Garrett, 

and  note.  239  111.  297,  87  N.  E.  1009,  130  A.  S. 

Notes:  56  A.  S.  R.  876;  27  L.R.A.  R.  229. 
(N.S.)  736. 

13.  Cheever  v.  Minton,  12  Colo.  557, 
21  Pac.  710,  13  A.  S.  R.  258. 
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ment  of  a  judgment  by  execution,  and  its  absence  bas  no  effect  on 

the  lis  pendens.  ^^ 

38.  AppeaL — ^Where  the  law  gives  a  right  of  review  to  an  appellate 
court,  all  persons  are  necessarily  charged  with  notice  thereof,  and  it 
would  seem  reasonable  to  hold  that  the  operation  of  lis  pendens  ought 
to  be  adequate  to  give  a  litigant  protection  until  he  can  pursue  all  the 
remedies  to  which  he  is  entitled  in  the  action,  and  therefore,  though 
a  judgment  or  decree  final  in  form  has  been  entered,  the  cause  ought 
still  to  be  deemed  pending  while  the  right  to  prosecute  it  further  by 
appeal  remains.^*  In  accordance  with  this  view  it  has  frequently 
been  held  that  one  acquiring  from  a  party  an  interest  in  the  property 
involved,  after  an  action  has  been  transferred  to  an  appellate  court, 
takes  subject  to  the  outcome  of  the  proceeding  to  review.'^  So  in 
case  a  purchase  of  real  estate  has  been  made  after  a  decree  affecting  the 
same,  but  within  the  time  for  taking  an  appeal,  the  cases  usually  hold 
that  such  a  purchase  is  made  pendente  lite,  although  no  steps  had 
been  taken  toward  the  appeal.^  The  courts  announcing  this  rule  pro- 
ceed upon  the  theory  that  an  appeal  is  a  continuation  of  the  original 
suit,  and  not  a  new  proceeding,  and  that  the  purchaser  is  presumed 
to  know  that  an  appeal  may  be  taken  within  a  limited  time.*  This 
rule  has  been  applied  in  a  suit  for  specific  performance,  with  the  result 
of  holding  that  one  purchasing  property  in  reliance  upon  a  decree 
rendered  in  such  suit  is  bound  by  a  subsequent  reversal  of  the  decree.' 
Following  the  same  principles  it  has  been  held  that  an  action  must 
be  deemed  pending  so  as  to  affect  a  purchaser,  during  all  the  appeals, 
where  in  an  action  to  quiet  title,  heing  one  of  a  large  number  of  suits 
brought  by  the  same  plaintiff  in  the  same  county,  all  involving  a 
federal  question,  a  decree  is  rendered  against  all  of  the  defendants  in 
that  and  the  other  suits,  after  which  an  appeal  is  taken  in  each  case 
under  stipulation  between  all  of  the  parties  that  appeals  in  two  cases 
should  be  finally  prosecuted,  while  the  remaining  appeals  should 
stand  continued  until  final  decision.^  Under  a  statute  permitting  the 
court,  in  its  discretion,  to  relieve,  within  one  year,  a  party  from  a 
judgment  taken  under  certain  conditions,  numerous  cases  have  held 
that  a  purchaser  of  property  affected  by  such  a  judgment  within  the 
year  is  a  purchaser  pendente  lite.^    Under  a  statute  providing  that  an 

18.  Kremer  v.  Schutz,  82  Kan.  175,       Notes:  14  Am.  Dec  778;  10  L.BJL 
107   Pac.   780,  27  L.R.A.(N.S.)    735    (N.S.)  444;  9  Ann.  Cas.  988. 

and  note.  2.  Note :  9  Ann.  Cas.  988.    And  see 

19.  Note:  56  A.  S.  R.  875,  876.  Appeal  and  Error,  vol.  2,  p.  28. 

20.  Kremer  v.  Schutz,  82  Kan.  175,  3.  Clark   v.    Farrow,   10   B.    Moq. 
107  Pac.   780,  27  L.R.A.(N.S.)    735  (Ky.)  446,  62  Am.  Dec.  552. 

and  note.  Note:  36  L.R.A.(N.S.)  653. 

Note :  56  A.  S.  R.  875,  876.  4.  Olson  v.  Leibpke,  110  la.  594^  81 

1.  Clark   V.    Farrow,   10    B.    Mon.   N.  W.  801,  80  A.  S.  R.  327. 

(Ky.)  446,  52  Am.  Dec.  552.     .  6.  Note:  10  L.R.A.(N.S.)  447. 
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action  is  deemed  to  be  pending  from  tlie  time  of  its  commencement 
until  its  final  determination  upon  appeal^  or  until  the  time  for  appeal 
has  passed,  a  mortgagee  of  land  which  has  been  restored  to  the  mort- 
gagor by  a  default  judgment  against  his  grantee  takes  subject  to  the 
contingency  of  having  his  title  defeated  by  the  opening  of  the  judg- 
ment through  proceedings  taken  in  proper  time,  and  the  dismissal 
of  the  action.*  There  is  authority,  however,  which  holds  squarely 
that  when  a  decree  affecting  the  title  to  property  has  been  rendered 
by  a  court  of  equity,  the  rights  of  a  purchaser  in  good  faith  relying 
upon  the  decree  before  any  writ  of  error  is  prosecuted  or  other  action 
taken  to  avoid  it  will  be  protected,  notwithstanding  the  decree  is  after- 
ward reversed.'  In  support  of  this  position  it  is  argued  that  when, 
by  the  decree  of  the  court,  the  rights  of  the  parties  have  been  fully 
determined,  and  the  decree  has  assumed  finality,  the  successful  litigant 
should  have  the  fruits  of  the  litigation,  and  where  a  stranger  deals 
with  reference  to  the  property  which  is  the  subject  of  the  litigation, 
after  final  decree  and  where  it  has  become  operative,  and  before  an 
appeal  and  supersedeas  have  been  allowed,  he  should  be  protected  in 
his  purchase.  His  equity  is  superior  to  that  of  the  unsuccessful  liti- 
gant.® If,  after  a  judgment  is  entered  in  an  action,  an  appeal  is 
taken  therefrom,  resulting  in  its  reversal  in  the  appellate  court,  the 
lis  pendens  is  not  thereby  terminated  if,  notwithstanding  such  reversal, 
further  proceedings  take  place  in  the  trial  court,  and  ultimately  result 
in  a  final  judgment  in  favor  of  the  plaintiff  or  complainant.*  The 
question  as  to  lis  pendens  between  final  judgment  and  appeal  fre- 
quently arises  in  probate  crises,  where,  after  a  decree  of  the  probate 
court,  property  has  been  sold,  but  thereafter  the  decree  of  the  court 
has  been  successfully  attacked  on  appeal,  and  it  has  been  held  in  a 
number  of  instances  that  a  purchaser  of  property  in  good  faith  from 
a  devisee  under  a  will  which  has  been  admitted  to  probate  will  be 
protected  though  the  will  is  afterwards  set  aside.*^  The  result  finds 
support  in  the  argument  that  an  action  for  probate  of  a  will  is  a  pro- 
ceeding in  rem,  and  the  judgment  is  binding  until  set  aside;  a  pur- 
chaser from  the  devisee  is  authorized  by  the  judgment  to  buy  from 
him  on  the  faith  of  a  valid  judgment  of  a  court  of  competent  juris- 
diction, to  which  the  hell's  are  parties,  and  such  purchaser  should  not 

6.  Mach  V.  Blanchard,  15  S.  D.  432,   St.  181,  22  Am.  Rep.  370. 

90  N.  W.  1042,  91  A.  S.  R.  698,  58  Notes:  56  A.  S.  R.  876;  9  Ann.  Cas. 

L.R.A.  811.  988. 

7.  Chicago,  etc.,  R.  Co.  v.  Garrett,  8.  Wingfield  v.  Neall,  60  W.  Va.  106, 
239  111.  297,  87  N.  E.  1009,  130  A.  64  S.  E.  47,  116  A.  S.  R.  882,  9  Ann. 
S.   R.   229;   Parker  v.   Courtnay,   28  Cas.  982,  10  L.R.A.(N.S.)  443. 

Neb.  60"'),  44  N.  W.  8G3,  26  A.  S.  R.       9.  Notes:  56  A.  S.  R.  877;  10  L.R.A. 
360;  Tavlor  v.  Bovd,  3  Ohio  337,  17    (N.S.)  446. 

Am.  Dec.  603 ;  Fox  v.  Reeder,  28  Ohio       10.  Foulke  v.  Zimmerman,  14  Wall. 
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be  made  a  victim  of  the  heir's  negligence  and  delay  by  having  his 
title  annulled  by  a  subsequent  reversal  of  the  judgment.*^ ' 

39.  Bill  of  Review. — ^Where  a  sale  is  made  after  a  decree,  and 
before  the  filing  of  a  bill  of  review,  some  courts  hold  that  the  purchaser 
is  protected  against  the  outcome  of  a  bill  of  review,^*  but  there  is  also 
authority  to  the  eflFect  that  a  person  who  voluntarily  purchases  prop- 
erty, the  title  to  which  is  involved  in  a  suit,  after  a  judgment  or  decree 
has  been  rendered  and  before  steps  have  been  taken  to  procure  a  bill 
of  review,  is  a  pendente  lite  purchaser  and  takes  his  title  subject  to 
any  disposition  of  the  case  made  upon  the  bill  of  review,  as  he  is  pre- 
sumed to  know  that  the  judgment  or  decree  may  be  disturbed  by  such 
proceedings.**  The  rule  that  the  purchaser  will  be  protected  has 
been  applied  to  the  purchase  of  county  and  municipal  bonds  after 
an  adjudication  as  to  their  validity  and  before  steps  had  been  taken 
to  procure  a  bill  of  review.** 

113,  20  U.  S.  (L.  ed.)  785;  Steele  v.  (N.S.)  445;  9  Ann.  Cas.  988. 

Renn,  50  Tex.  467,  32  Am.  Rep.  605.  13.  dark  v.   Farrow,  10   B.  Mon. 

Note:  10  L.R.A.(N.S.)   447.  (Ky.)  446,  52  Am.  Dec.  552. 

11.  Steele  v.  Renn,  50  Tex.  467,  32  Notes:  56  A.  S.  R.  876;  9  Ann.  Cas. 
Am.  Rep.  605.  988. 

12.  Lee  County  v.  Ro^rs,  7  Wall.  14.  Lee  County  v.  Rogers,  7  Wall 
181,  19  U.  S.  (L.  ed.)  160.  181,  19  U.  S.  (L.  ed.)  160. 

Notes:  66  A.  S.  R.  876;  10  L.R.A.       Note:  9  Ann.  Cas.  988. 
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4.  Statutory  Lieu  in  General;  Application  to  Exempt  Property 

5.  Necessity  of  Possession  under  Agreement  with  Owner 

6.  Priority  as  between  Lien  and  Chattel  Mortg:a^e 

III.  Rights  and  Liabilities 

7.  Liability  as  Bailee 

8.  Liability  for  Injuries  to  Patrons;  In  General 

9.  Warranty  as  to  Character  of  Horse 

10.  Liability  for  Nesfligence  of  Driver  or  Employee 

11.  Liability  of  Pei-son  Hiring 

12.  Liability  of  Liveryman  for  Acts  of  Person  Hiring 

IV.  Control  of  Livery  Stables  by  Courts  and  Municipalities 

13.  Control  by  Courts 

14.  Control  by  Municipalities  in  General 

15.  Delegation  of  Control  to  Property  Owners 


I.  Introductory 

1.  Definition. — A  livery  stable  kee]>er  is  one  whose  business  it  is  to 
keep  horses  for  hire,  or  to  Ict^  or  to  keep,  feed  or  board  horses  fur 
others,  and  a  livery  stable  is  a  building  where  horses  or  vehicles  are 
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kftpt  for  let  or  hire.^  A  livery  stable  proprietor  has  been  declared  ta 
be  a  "merchant  or  tradesman"  within  the  purview  of  the  bankruptcy 
act.* 

2.  Scope  of  Article. — ^In  this  article  it  is  intended  to  discuss  the 
rules  of  law  peculiarly  applicable  to  the  business  of  keeping  horses  and 
vehicles  for  hire,  and  of  stabling,  feeding  and  caring  for  horses  for 
compensation.  This  includes  both  the  regulation  of  the  business,  and 
the  rights,  duties  and  liabilities  arising  out  of  it.  Matters  related  to 
this  subject  but  treated  elsewhere  are  contracts  of  agistment  and  the 
hiring  and  use  of  animals  generally,*  the  validity  of  statutes  and  ordi- 
nances imposing  license  taxes,  and  the  grant  of  the  privilege  of  using 
a  street  as  a  carriage  stand,*  and  livery  stables  as  nuisances.*  For  a 
more  complete  discussion  of  the  general  principles  of  law  involved 
reference  is  made  to  the  subjects  of  agency,*  bailments,^  innkeepers,* 
liens,*  and  municipal  corporations.** 

II.  Liens 

3.  At  Common  Law. — ^Livery  stable  keepers  have  no  lien  at  com- 
mon law  upon  the  live  stock  left  with  them  for  compensation  for 
their  keep,**  and  they  are  less  fortunate  in  this  particular  than  inn- 
keepers, who  at  common  law  are  entitled  to  a  lien  upon  the  live 
stock  intrusted  to  their  keeping  by  a  guest.**  The  reason  given  for 
thus  distinguishing  liverymen  from  innkeepers  is  that  the  latter  are 
required  to  offer  accommodations  to  persons  generally  and  to  care 
for  their  horses  or  other  live  stock  during  the  period  their  owner 
remains  as  a  guest  of  the  innkeeper,  and  furthermore  the  innkeeper 
is  answerable  for  the  goods  of  the  guest,  although  they  may  be  stolen 
or  otherwise  lost  without  any  fault  on  his  part.    It  is  in  return  for  this 

1.  Elliott  V.  Hodgson,  133  Ga.  209,  56  Am.  Dec.  694;  Stillivan  v.  Chfton, 
65  S.  E.  405,  134  A.  S.  R.  206.  55  N.  J.  L.  324,  26  AtL  964,  39  A. 

2.  Note:  Ann.  Cas.  1916A  1200.  S.  R.  652,  20  L.R.A.  719;  Grinnell  v. 

3.  See  Animals,  vol.  1,  pp.  1075-  Cook,  3  HiQ  (N.  Y.)  485,  38  Am.  Dec. 
1081,  1153.  663;  Lambert  v.  Nicklass,  45  W.  Va. 

4.  See  Highways,  vol.  13,  p.  221;  527,  31  S.  E.  951,  72  A.  S.  R.  828, 
Licenses,  ante,  pp.  504,  549.  44  L.R.A.  561. 

5.  See  Nuisances.  12.  Lord  v.  Jones,  24  Me.  439,  41 

6.  See  Principal  and  Agent.  Am.  Dec.  39;  Miller  v.  Marston,  35 

7.  See  Bailments,  vol.  3,  p.  71  et  Me..  153,  56  Am.  Dec.  694;  Sullivan 
seq.  V.   Clifton,  55  N.  J.  L.  324,  26  Atl. 

8.  See  Innkeepers,  vol.  14,  p.  491  964,  39  A.  S.  R.  652,  20  L.R.A.  719; 
et  seq.  Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485, 

9.  See  Liens,  ante,  p.  594.  38  Am.   Dec.   663;   Caldwell  v.  Tiut, 

10.  See  Municipal  Corporations.  10  Lea  (Tenn.)  258,  43  Am.  Rep.  307; 

11.  Elliott  V.  Hodgson,  133  Ga.  209,  Lambert  v.  Nicklass,  45  W.  Va.  527, 
65  S.  E.  405,  134  A.  S.  R.  206;  Kelsey  31  S:  E.  951,  72  A.  S.  R.  828,  44 
V.  Ijayne,  28  Kan.  218,  42  Am.  Rep.  L.R.A.  561.  And  see  Innkeepers,  vol. 
158;   Miller  v.  Marston,  35  Me.  153,  14,  p.  oSi)  et  seq. 
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extraordinary  liability  that  the  law  gives  the  innkeeper  a  lien  on  the 
goods  of  the  guest  for  the  satisfaction  of  his  reasonable  charges.^'  It 
follows  that  there  can  be  no  lien  where  the  relation  of  innkeeper  and 
guest  does  not  exist^*  Another  reason  given  for  denying  the  lien  to 
livery  stable  keepers  is  based  upon  the  exclusiveness  of  possession  of 
the  Uve  stocky  it  being  held  that  a  lien  upon  personal  property,  at 
common  law,  is  founded  on  possession,  actual  or  constructive,  and 
the  right  to  detain  the  property  until  some  claim  in  which  the  lien 
originates  is  satisfied  or  discharged.  It  involves  the  right  to  an  umin- 
terrupted  possession  while  it  exists,  and  is  lost  or  waived  when  pos- 
session is  volimtaxily  surrendered,  and  as  the  owner  of  a  horse  put 
at  livery  has  the  right  to  use  and  possess  it  at  all  times  the  keeper 
has  no  lien  upon  it  for  the  keeping  of  it**  It  is  therefore  contended 
that  one  who  merely  feeds  and  takes  care  of  a  horse  has  not  sole 
possession,  but  one  concurrent  with  the  possession  of  the  owner.  The 
distinction  thus  attempted  to  be  drawn  between  the  possession  of 
an  innkeeper  and  that  of  a  liveryman  does  not,  however,  appear 
to  be  consonant  with  the  facts,  as  a  guest  may  take  possession  of  his 
horse  and  use  it  during  his  stay  without  avoiding  the  lien,  and 
it  seems  that  the  keeping  of  the  guest  and  the  keeping  of  the  horse 
is  the  real  basis  of  the  lien  for  the  benefit  of  the  innkeeper.*^  Nor 
are  liverymen  entitled  to  a  lien  under  the  general  principle  that  a 
bailee  for  hire,  who  by  his  labor  and  skill  has  imparted  an  additional 
value  to  the  goods  bailed,  has  a  lien  upon  the  property  for  his  reason- 
able charges.  This  rule  covers  all  such  mechanics,  tradesmen  and 
laborers  as  receive  property  for  Oie  purpose  of  repairing  or  otherwise 
improving  its  condition  as  well  as  common  carriers,  but  does  not 
extend  to  a  livery  stable  keeper  for  the  reason  that  he  only  keeps 
the  horse,  without  imparting  any  new  value  to  it.  For  the  same 
reason  the  agister  or  farmer  who  pastures  the  horses  or  cattle  of 
another  has  no  lien  for  their  keeping,  unless  there  be  a  special 
agreement  to  that  effect.*'  The  foundation  of  the  bailee's  lien  is 
the  increased  value  of  the  article  bailed.  In  other  words,  it  is  the 
profit  of  the  bailor  and  not  the  loss  of  the  bailee  which  determines 
the  lien.**  Notwithstanding  the  conclusion  that  a  livery  stable  keeper 
is  not  entitled  to  a  lien  for  his  services,  the  reasoning  upon  which 

18.  Sullivan  v.  Clifton,  55  N.  J.  L.  258,  48  Am.  Rep.  307;  Lambert  v. 

324,  26  Ail.  964,  39  A.  S.  R.  652,  20  Nicklass,  45  W.  Va.   527,  31   S.   E. 

L.R.A.  719;  Grinnell  v.  Cook,  3  Hill  951,  72  A.  S.  R.  828,  44  LJI.A.  561 

(N.  Y.)   485,  38  Am.  Dec.   663  and  17.  Scott  v.  Mercer,  98  la.  258,  67 

note.  N.  W.  108,  60  A.  S.  R.  188;  Grinnell 

14.  GrinneU  v.  Cook,  3  HUl  (N.  Y.)  v.  Cook,  3  Hill  (N.  Y.)  485,  38  Am. 
485,  38  Am.  Dec.  663  and  note.  Dec.  663  and  note. 

15.  Miller  v.  Marston,  35  Me.  153,  18.  Kelsey  v.  Layne,  28  Kan.  218, 
56  Am.  Dec.  694;  Grinnell  v.  Cook,  42  Am.  Rep.  158.  And  see  Animals, 
3  Hill  (N.  Y.)  485,  38  Am.  Dee.  G63.  vol.  1,  p.  1080  et  seq. 

16.  Caldwell  v.  Tutt,  10  Lea  (Tenn.) 
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the  lien  of  bailees  for  hire  has  been  founded  extends  the  rule  to 
cover  services  incident  to  the  training  of  a  race  horse^  since  the 
labor,  skill  and  expense  so  expended  give  additional  value  to  the 
object  of  the  bailment.^*  Upon  the  same  reasoning  a  person  with 
whom  a  lame  horse  is  left  to  be  kept  and  cured  has  a  lien  in  the 
character  of  a  farrier  upon  the  horse  for  his  cure  and  keeping,^^ 
but  a  stable  keeper  has  no  lien  upon  a  horse  for  its  keeping,  or  for 
doctoring  the  horse  where  the  service  was  rendered  in  the  usual  course 
of  keeping  and  without  any  special  contract  therefor.* 

4.  Statutory  Lien  in  General;  Application  to  Exempt  Property. — 
The  defect  of  the  common  law  which  left  livery  stable  keepers  with- 
out a  lien  to  secure  their  compensation  has  been  largely  remedied 
by  statute.  In  many  states  it  is  now  provided  that  persons  keeping 
live  stock  for  hire  shall  have  a  lien  thereon  for  the  proper  charges 
the  same  as  an  innkeeper's  hen  at  common  law,'  and  in  others  Uie 
lien  is  created  without  reference  to  the  innkeeper's  lien.*  While 
it  is  apparently  not  necessary  that  the  person  claiming  the  benefit 
of  such  a  statute  as  a  livery  stable  keeper  shall  exercise  all  the  differ- 
ent functions  which  may  sometimes  be  performed  by  one  engaged 
in  such  calling  and  which  are  mentioned  in  the  different  definitions 
of  a  liveryman,  yet  his  business  must  be  substantially  that  so  indi- 
cated. The  question  is  one  of  substance  rather  than  of  verbal  and 
exact  definition.  Furthermore  a  livery  stable  keeper's  lien  is  for  the 
benefit  of  the  keeper  of  the  stable  where  the  horses  are  cared  for, 
and  therefore  if  the  liveryman  places  the  horse  in  the  stable  of  another 
and  pays  therefor  himself  he  cannot  claim  a  lien  for  reimburse- 
ment. Not  only  must  the  person  claiming  the  hen  come  within 
the  definition  of  a  liveryman,  but  the  services  performed  must  be 
those  appertaining  to  the  livery  business,  and  it  has  been  held  that 
the  expenses  of  transporting  a  horse  by  railway  to  places  where  races 
are  to  be  conducted,  or  of  entering  it  in  such  races,  and  like  expenses, 
are  not  such  charges  as  will  furnish  the  basis  of  a  Hvery  stable  keep- 
er's lien.^  It  has  been  held  that  even  though  a  state  constitution 
provides  that  a  reasonable  amount  of  property  shall  be  exempt  from 
seizure  and  sale,  the  legislature  has  power  to  provide  that  the  keeper 
of  a  livery  stable  shall  have  a  lien  on  horses  boarded  by  him  at  the 

19.  Scott  ▼.  Meroer,  98  la.  258,  67  3  L.R.A.  654;  Lambert  v.  Nicklass, 
N.  W.  108,  60  A.  S.  R.  188;  Harris  45  W.  Va.  527,  31  S.  E.  951,  72  A. 
V.  Woodruff,  124  Mass.  205,  26  Am.   S.  R.  828,  44  L.R.A.  561. 

Re]).  658.  8.  Flint  v.  Luhrs,  66  Minn.  57,  68 

20.  Lord  V.  Jones,  24  Me.  439,  41  N.  W.  514,  61  A.  S.  R.  391;  Sargent 
Am.  Dec.  391.  v.  Usher,  55  N.  H.  287,  20  Am.  Rep. 

1.  IMiller  v.  Marston,  35  Me.  153,  208;  Sullivan  v.  Clifton,  55  N.  J.  L. 
56  Am.  Dec.  694.  324,  26  Ati.  964,  39  A.  S.  R.  652,  20 

2.  Caldwell  v.  Tutt,  10  Lea  (Tenn.)    L.R.A.  719. 

258,  43  Am.  Rep.  307;  McGhee  v.  Ed-  4.  Elliott  v.  Hodgson,  133  Ga,  209, 
wards,  87  Tenn.  506,  11  S.  W.  316,   65  S.  E.  405,  134  A.  S.  R.  206. 
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request  of  their  owner;  and  such  lien  is  enforceable  though  the  prop- 
erty is  by  law  exempt  from  execution.* 

5.  Necessity  of  Possession  under  Agreement  with  Owner. — ^In  order 
to  establish  a  lien  the  possession  of  the  animals  delivered  for  keeping 
must  be  and  remain  in  the  livery  stable  keeper,^  but  while  it  is  clear 
that  a  liveryman  who  permits  a  horse  to  depart  on  the  credit  of  the 
owner  loses  his  lien  and  cannot  afterwards  assert  it,  if  the  owner 
is  merely  permitted  to  take  his  horse  out  temporarily,  with  no  inten- 
tion upon  either  side  of  terminating  the  contract  of  keeping  for  hire, 
this  does  not  constitute  such  a  taking  or  yielding  of  possession  as  to 
release  the  lien.'  Nor  will  a  liveryman  lose  his  lien  by  levying  upon 
the  live  stock  in  his  own  possession,  although  it  may  technically  be 
argued  that  by  so  doing  the  property  goes  into  the  possession  of  the 
officer  making  the  levy,  with  the  consent  of  the  liveryman.  Tliis 
conclusion  that  the  right  of  lien  continues  notwithstanding  the  levy 
is  particularly  true  where  the  officer  lets  the  lien  owner  retain  posses- 
sion of  the  property  levied  upon.*  An  innkeeper  at  common  law  was 
entitled  to  his  lien  although  the  horse  delivered  to  him  for  keeping 
by  his  guest  might  belong  to  another,  and  have  been  wrongfully 
taken  or  stolen  by  the  guest,*  provided  that  the  innkeeper  had  no 
notice  of  the  wrong  and  acted  honesUy,^^  but  it  has  been  held  in 
a  number  of  decisions  that  liverymen,  even  where  they  are  by  statute 
given  a  lien  for  services  the  same  as  the  innkeeper's  lien  at  common 
law,  are  not  protected  in  the  same  degree,^^  and  where  the  lien  is 
created  merely  as  a  lien  for  services  rendered,  it  has  been  declared 
that  the  liveryman's  dealings  must  be  with  the  owner  of  the  animals 
delivered  for  keeping  or  some  one  authorized  by  him.  It  is  not  a 
question  of  notice  but  a  matter  of  property  right,  and  the  liveryman 
is  required  to  make  the  same  inquiries  as  to  ownership  as  a  purchaser 
would  be  required  to  make.  The  doctrine  of  caveat  emptor  is  con- 
sidered to  apply  with  equal  force  in  both  cases,  and  so  one  having 

5.  Flint  v.  Luhrs,  66  Minn.  57,  68  9.  Lowe  ▼.  Woods,  100  Cal.  408,  34 
N.  W.  514,  61  A.  S.  R.  391.  Pac.  969,  38  A.  S.  R.  301;  Sargent 

6.  Fishell  v.  Morris,  67  Conn.  547,  v.  Usher,  65  N.  H.  287,  20  Am.  Rep. 

18  Atl.  717,  6  L.R.A.  82  and  note;  208;  Grinnell  v.  Cook,  3  HiU  (N.  Y.) 
Erickson  v.  Lampi,  150  ]Mich.  92;  113  485,  38  Am.  Deo.  663. 

N.  W.  778, 121  .A.  S.  R.  607.    And  see  10.  Sullivan  v.  Qifton,  55  N.  J.  L. 

Animals,  vol.  1,  p.  1081.  324,  26  Atl.  964,  39  A.  S.  R.  652,  20 

7.  Drummond  V.  GrifiTin,  114  Me.  120,  L.R.A.  719;  Grinnell  v.  Cook,  3  Hill 
95  AU.  506,  L.R.A.1916B  748;  Cald-  (N.  Y.)  485,  38  Am.  Dec.  663;  McGhee 
well  V.  Tutt,  10  Lea  (Tenn.)  258,  43  v.  Edwards,  87  Tenn.  506,  11  S.  W. 
Am.  Rep.  307 ;  Lambert  v.  Nicklass,  316,  3  L.R.A.  654.  And  see  Innkeep- 
45  W.  Va.  527,  31  S.  E.  951,  72  A.  lis,  vol.  14,  p.  540  et  seq. 

S.  R.  828,  44  L.R.A.  56L  11.  Sullivan  v.  Qifton,  55  N.  J.  L. 

Note:  16  Eng.  Rul.  Gas.  97.  324,  26  All.  964,  39  A.  S.  R.  652,  20 

8.  Lambert  v.  Nieklass,  45  W.  Va.  L.R.A.  719;  McGhee  v.  Edwards,  87 
527,  31  S.  E.  951,  72  A.  S.  R.  828,  Tenn.  506,  11  S.  W.  316,  3  L.R.A.  654 
44  L.R.A.  561. 
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possession  of  a  horse  under  an  agreement  to  purchase  by  which  the 
vendor  retains  title  until  payment  is  made  cannot,  as  against  the 
vendor,  deal  with  a  stable  keeper  so  as  to  create  a  hen  for  board 
and  care.**  There  are,  however,  autiiorities  to  the  effect  that  where 
one  who  has  wrongfully  obtained  possession  of  a  horse  leaves  it  with 
a  Uvery  stable  keeper,  a  lien  exists  in  favor  of  the  latter  against  the 
owner.*' 

6.  Priority  as  between  Lien  and  Chattel  Mortgage. — ^Upon  the 
question  of  priority  as  between  the  lien  of  a  liveryman  for  the  keep 
of  a  horse  and  the  lien  of  a  prior  chattel  mortgage  of  the  same  animal, 
there  is  some  difference  of  opinion,  but  the  weight  of  authority  is 
to  the  effect  that  in  the  absence  of  the  express  or  implied  consent  of 
the  mortgagee  to  the  delivery  to  the  livery  stable  keeper,  the  lien 
of  the  mortgagee,  under  a  prior  recorded  chattel  mortgage,  takes  prece- 
dence over  the  statutory  lien  of  the  livery  stable  keeper.**  In  the 
absence  of  express  provision  to  that  effect  there  would  seem  to  be  no 
reason  to  exempt  a  livery  stable  keeper  more  than  any  other  person 
from  the  force  and  effect  of  registration  laws  which  proceed  upon 
the  idea  that  no  one  with  notice  of  a  mortgage  on  personal  property 
has  the  right  to  deal  with  it,  in  any  wise,  to  the  prejudice  of  the 
mortgagee,  and  that,  with  knowledge  or  notice  of  the  existence  of 
the  mortgage,  he  can  acquire  no  rights  in  or  title  to  the  property 
mortgaged  which  are  not  in  subordination  to  those  of  the  mortgagee.^* 
If  the  mortgage  is  not  filed  or  recorded  the  liveryman's  lien  is  first, 
but  if  there  is  one  filed  or  recorded  it  will  disclose  upon  its  face 
who  is  the  mortgagee  and  what  his  claim  amounts  to.  The  livery 
stable  keeper  may  therefore  refuse  to  accept  any  animals  until  he  is 
protected  in  his  charges.**     Where  this  view  obtains,  a  mortgagee 

12.  Lowe  V.  Woods,  100  Gal.  408,  Nat.  Bank,  98  Ala.  528,  13  8o.  764, 
34  Pac.  959,  38  A.  S.  R.  301;  Sargent  22  L.B.A.  78;  Rohrer  v.  Ross,  53  Colo. 
V.  Usher,  55  N.  H.  287,  20  Am.  Rep.  328,  125  Pac  489,  Ann.  Gas.  1914B 
208.  315  and  note;  National  Bank  of  Com- 

13.  Case  v.  Allen,  21  Kan.  217,  30  merce  v.  Jones,  18  OHa.  555,  91  Pac. 
Am.  Rep.  425.  191,  11  Ann.  Cas.  1041  and  note,  12 

14.  Chapman  v.  Montgomery  First  LJl.A.(N.S.)  310;  McGhee  v.  Ed- 
Nat.  Bank,  98  Ala,  528,  13  So.  764,  wards,  87  Tenn.  506,  11  S.  W.  316, 
22  L.R.A.  78;  Rohrer  v.  Ross,  53  Colo.  3  I1.R.A.  654.  And  see  Chattbl 
328,  125  Pac.  489,  Ann.  Cas.  1914B  Mortgages,  vol.  6,  p.  448;  Records. 
315  and  note;  Erickson  v.  Lampi,  150  In  Drummond  v.  GFriffin,  114  Me. 
Mieh.  92,  113  N.  W.  778,  121  A.  S.  120,  95  Atl.  506,  L.R.A.1916B  748, 
R.  607;  Sargent  v.  Uflher,  55  N.  H.  it  is  held  that  one  boarding  horses 
287,  20  Am.  Rep.  208;  Sullivan  v.  used  in  the  daily  business  of  a  mer- 
Clifton,  55  N.  J.  L.  324,  26  Atl.  964,  chant  relinquishes  his  lien  for  their 
39  A.  S.  R.  652,  20  L.R.A.  719;  Na-  keep  in  favor  of  a  chattel  mortgagee 
tional  Bank  of  Commerce  v.  Jones,  18  by  permitting  them  to  go  into  posses- 
Okla.  555,  91  Pac.  191,  11  Ann.  Cas.  sion  of  their  owner  for  their  custom- 
1041,  12  L.R.A.  (N.S.)   310  and  note,  ary  service  after  the  recording  of  the 

Note:  6  L.R.A.  82.  mortgra^e  upon  them. 

15.  Chapman  v.  Montgomery  First        16.  Note:  Ann.  Cas.  1914B  316. 
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who  consents  expressly  or  impliedly  to  the  placing  of  the  mortgaged 
animals  in  charge  of  the  livery  stable  keeper  waives  his  prior  lien,*' 
but  the  mere  fact  of  leaving  the  mortgaged  animals  in  the  mortgagor's 
possession  does  not  constitute  such  waiver.*^  In  some  jurisdictions, 
however,  the  statutory  lien  of  a  livery  stable  keeper  takes  precedence 
over  a  prior  recorded  chattel  mortgage  on  the  ground  that  where 
the  mortgagee  does  not  take  the  possession  of  the  animals  but  leaves 
them  with  the  mortgagor,  he  thereby  assents  to  the  creation  of  a 
statutory  lien  for  any  expenditure  reasonably  necessary  for  the  pres- 
ervation of  the  thing  mortgaged,  and  that  such  keeping  and  preserva- 
tion are  as  much  for  the  interest  of  the  mortgagee  as  the  mortgagor.** 
But  even  in  decisions  sustaining  the  superiority  of  the  liveryman's 
lien  it  is  held  that  the  extent  of  such  lien  should  be  limited  to  reason- 
able charges,  and  is  not  governed  by  the  contract  price.*^  It  is 
sometimes  provided  by  statute  that  the.  lien  of  the  livery  stable  keeper 
takes  preference  over  all  other  liens  on  the  animal,  but  such  a  statute 
cannot  be  held  to  apply  to  mortgages  existing  as  valid  liens  prior 
to  its  adoption,  because  to  give  it  such  effect  would  impair  vested 
property  rights  and  the  obligation  of  contracts,  and  would  therefore 
be  unconstitutional.* 

III.  Rights  and  Liabilities 

7.  Liability  as  Bailee. — ^The  liability  of  a  livery  stable  keeper  for 
injury  to  or  loss  of  a  patron's  property  is  that  of  a  bailee  for  hire, 
who  is  bound  to  take  ordinary  care  of  the  property.*  If  the  proxi- 
mate cause  of  the  injury  or  loss  is  the  want  of  ordinary  care  upon 
the  part  of  the  liveryman,  the  bailor  is  entitled  to  recover  damages, 
and  so  where  a  horse  escapes  from  a  stable  and  a  fair  inference,  in 
the  absence  of  direct  evidence  upon  the  manner  of  its  escape,  would 
lead  to  the  conclusion  that  it  was  enabled  to  escape  through  certain 
negligent  acts  of  the  liveryman  or  of  persons  for  whose  acts  he 
was  responsible,  recovery  in  damages  may  be  had.*  In  determining 
the  liability  of  a  liveryman  the  general  principle  is  of  course  appli- 

* 

17.  Drummond  v.  Griffin,  114  Me.  Ann.  Cas.  1041,  12  L.R.A.(N.S.)  310. 
120,  95  Atl.  506,  L.R.A.1916B  748.  Note:  Ann.  Caa.  1914B  317. 

Note:  11  Ann.  Cas.  1045.  And  see  Constitutional  Law,  vol. 

18.  Notes:   6  L.R.A.  82;   11   Ann.   6,  p.  369. 

Cas.  1045.  2.  Adams  v.  Cost,  62  Md.  264,  50 

19.  Case  ▼.  Allen,  21  Kan.  217,  30  Am.  Rep.  211;  Swann  v.  Brown,  51 
Am.  Rep.  426.  And  see  Chattel  N.  C.  150,  72  Am.  Dec.  668:  Sargent 
Mortgages,  vol.  5,  p.  448.  v.  Slack,  47  Vt.  674, 19  Am.  Rep.  136. 

20.  Case  v.  Allen,  21  Kan.  217,  30  Note:  3  L.R.A.(N.S.)   348. 

Am.  Rep.  425.  And  see  Bailments,  vol.  3,  p.  96 

Note :  11  Ann.  Cas.  1044.  et  seq. 

1.  National  Bank  of  Commerce  ▼.  3.  Swann  v.  Brown,  51  N.  C.  150, 
Jones,  18  Okla.  655,  91  Pac.  191,  11    72  Am.  Dec.  568. 
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cable  that  the  negligence  of  the  servant  acting  under  the  master's 
directions,  express  or  implied,  is  the  negligence  of  the  master,  and 
so  where  a  horse  is  taken  out  by  the  servant  of  a  liveryman  in  the 
course  of  attending  to  it  and  is  injured  or  killed  by  riding  it  immod- 
erately, the  keeper  of  the  stable  must  make  compensation  for  the 
loss.  It  is  otherwise,  however,  if  the  horse  was^  taken  out  and  ridden 
at  the  time  of  ita  death  by  the  authority,  express  or  implied,  of  the 
owner,  and  also  if  the  servant  rode  the  horse  without  authority  of 
the  liveryman,  since  he  could  not  be  then  considered  as  engaged 
in  the  performance  of  a  service  assigned  by  his  employer.^  Contribu- 
tory negligence  upon  the  part  of  the  owner  must  also  be  considered 
in  determining  the  liveryman's  liability,  and  thus  when  a  horse  left 
at  a  livery  stable  got  loose  and  ate  from  an  open  bag  of  grain  on 
the  floor  and  was  afterward  injured  by  being  driven  a  long  distance, 
the  jury  sliould  be  permitted  to  pass  upon  the  question  as  to  whether 
the  horse  had  been  fastened  by  the  owner  or  the  liveryman,  where 
that  question  is  in  dispute,  and  also  upon  the  question  as  to  whether 
the  owner  should  not  have  taken  proper  precautions  in  driving  his 
horse  when  he  learned  that  it  had  eaten  the  grain.*  Moreover,  in 
accordance  with  the  general  rule,  the  negligence  of  the  livery  stable 
keeper  or  his  servants  must  be  the  proximate  cause  of  the  injury.* 
A  liveryman  cannot  be  considered  an  insurer  of  the  safety  and  care 
of  the  horses  or  property  intrusted  to  him,'  and  accordingly  he  is 
not  liable  for  injury  sustained  by  a  horse,  through  the  fact  that  it 
had  gotten  loose  in  the  night,  where  it  appears  that  the  horse  was 
cared  for  in  the  usual  and  customary  manner  of  caring  for  horses 
in  livery  stables,  and  in  the  same  manner  that  the  owner  himself 
cared  for  the  horse.®  So  where  injury  is  occasioned  by  the  burning 
of  a  livery  stable,  the  owner  of  the  property  cannot  recover  in  the 
absence  of  evidence  indicating  that  the  origin  of  the  fire  grew  out 
of  any  cause  allowed  to  exist  or  set  in  motion  by  the  liveryman.* 
But  liability  exists  where  the  liveryman  has  been  guilty  of  negligence 
in  connection  with  the  starting  of  the  fire,  or  where  he  might  have 
saved  the  owner's  property  after  the  fire  started  by  the  exercise  of 
ordinary  care.*^  A  livery  stable  keeper  who  stores  a  vehicle  for  the 
owner  under  an  agreement  which  does  not  expressly  q>ecify  any 

4.  Adams  v.  Cost,  62  Md.  264,  50       Note:  3  LR.A.(N.S.)   348. 

Am.    R^p.   211.     And   see   generally,  8.  Bisrger  v.  Acree,  87  Ark.  318,  112 

Master  and  Servant.  S.  W.  879,  23  L.R.A.(N.S.)  187. 

5.  Dennis  v.  Huvck,  48  Mich.  620,  9.  Bradley  v.  Cunningham,  61  Conn. 
12  N.  W.  878,  42  Am.  Rep.  479.  485,  23  Atl.  932,  15  L.B.A.  679. 

6.  Note:  3  L.R.A.(N.S.)  348.  And  Notes:  3  L.R.A.(N.S.)  348;  23 
see  Proximate  Cause.  L.R.A.{N.S.)  188. 

7.  Bigf^er  v.  Acree,  87  Ark.  318, 112  10.  Weick  v.  Dougherty,  139  Ky. 
S.  W.  879,  23  L.R.A.{N.S.)  187  and  528,  90  S.  W.  966,  8  LJl.A.(N.S.) 
note;  Dennis  v.  Huyck,  48  Mich.  620,  348  and  note. 

12  N.  W.  878,  42  Am.  Rep.  479. 
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particular  stable^  though  both  expect  that  it  will  be  kept  at  the  main 
stable,  at  which  place  only  it  is  covered  by  an  insurance  policy,  is 
not  liable  for  the  loss  of  the  vehicle  by  fire  while  stored  in  ancykher 
stable  also  used  in  his  business,  where  he  did  not  in  fact  know  of 
the  limitation  of  the  insurance,  although  a  similar  limitati<m  existed 
in  policies  upon  his  own  vehicles.** 

8.  Liability  for  Injuries  to  Patrons;  In  General. — ^While  the  pro- 
prietors of  stage  coaches,  hacks  and  omnibuses,  who  hold  themselves 
out  to  the  public  as  general  conveyers  of  passengers  from  place  to 
place  for  hire  with  their  own  drivers,  may  be  included  in  ttie  class 
known  as  public  or  common  carriers  of  passengers,  livery  stable  keep- 
ers, whose  business  it  is  to  care  for  the  horses  and  carriages  of  others, 
and  to  let  their  own  horses  and  carriages  either  with  or  without  drivers, 
are  not  common  carriers  of  passengers  within  the  legal  meaning  of 
that  term.  By  merely  carrying  on  a  livery  stable  business  the  pro- 
prietors of  it  do  not  hold  themselves  out  as  undertaking,  for  hire,  to 
carry  indiscriminately  any  persons  who  niay  apply,  eitiier  to  certain 
places,  or  to  places  to  which  they  may  desire  to  be  carried.  Further- 
more, those  who  hire  carriages  from  livery  stable  keepers  are  not 
necessarily  conveyed  by  the  vehicles,  horses,  and  drivers  chosen  by 
the  proprietor,  but  may,  in  a  measure,  pr6tect  themselves  by  selecting 
the  particular  carriage,  horse,  and  driver  they  wish  to  hire,  and  so 
the  rule  of  law  which  requires  the  strictest  and  highest  degree  of 
diligence  of  a  public  carrier  of  passengers  is  not  applicable  to  a 
mere  livery  stable  keeper.  Such  a  one  undertakes  to  possess  the  skill 
adequate  to  the  undertaking,  and  promises  to  exercise  due  diligence 
and  care  in  its  performance,  but  ordinary  skill,  diligence  and  pru- 
dence, such  as  a  reasonably  prudent  man  would  exercise  in  the  con- 
duct of  his  own  business  or  in  the  preservation  of  his  own  property, 
are  all  that  the  law  exacts  from  him,  and  he  may  discharge  himself 
from  liability  for  accident  by  showing  that  he  exercised  the  usual 
skill,  care,  and  diligence  ordinarily  exercised  by  those  engaged  in 
the  same  pursuit,  to  furnish  a  safe  coach,  harness  and  horses,  and  a 
competent  and  careful  driver.**  Thus  where  an  accident  arises 
through  a  defect  in  the  harness,  the  proper  inquiry  is  as  to  whether 
such  defect  was  discoverable  by  the  exercise  of  ordinary  care!**  And 
the  same  degree  of  care  will  apply  in  the  selection  of  a  driver.** 

11.  Bradley     ▼.     Canningham,     61       Generally   as  to  who  are  common 
Conn.  485,  23  Ati.  932,  15  L.R.A.  679.   carriers,  see  Carbikbs,  voL  4,  p.  546 

12.  Stanley  v.  Steele,  77  Conn.  688,   et  seq. 

60  Atl.  640,  2  Ann.  Cas.  342  and  note,  13.  Stanley  v.  Steele,  77  Conn.  688, 

69  L.E.A.  561 ;  McGregor  v.  GUI,  114  60  Atl.  640,  2  Ann.  Caa.  342,  69  L.R.A. 

Tenn.  521,  86  S.  W.  318,  108  A.  S.  R.  561. 

919.  14.  McGregor  v.  Gill,  114  Tenn.  521, 

Notes:    25    L.R.A.(N.S.)    372;    16  86  S.  W.  318,  108  A.  S.  R.  919. 

Ann.  Cas.  506.  Note:   2    Ann.   Cas.   344    (holding^ 
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A  somewhat  stricter  rule  has,  however,  been  indicated  in  some  of  the 
cases,  it  being  stated  that  due  care  and  reasonable  diligence  in  any 
business  involving  the  personal  safety  and  lives  of  others  are  nothing 
less  than  most  watchful  care  and  active  diligence,  and  therefore  that 
a  livery  stable  keeper  is  answerable  to  the  hirer  for  an  injury  which 
happens  by  reason  of  a  defect  in  a  vehicle  hired,  which  might  have 
been  discovered  by  the  most  careful  and  thorough  examination; 
though  not  for  an  injury  which  happens  by  reason  of  a  hidden  defect, 
which  could  not,  upon  such  examination,  have  been  discovered.^* 
While  the  liability  of  a  liveryman  for  injuries  sustained  by  the  person 
or  persons  hiring  his  carriages  is  baaed  upon  a  contractual  relation, 
it  is  not  necessary  that  the  contract  be  directly  between  the  liveryman 
and  the  injured  occupant  of  the  carriage.  Thus,  for  instance,  though 
a  contract  for  carriages  for  a  funeral  is  made  by  a  member  or  friend 
of  the  family,  and  the  undertaker  furnishing  the  carriages  knows 
only  in  a  general  way  the  number  and  names  of  those  who  are  to  be 
transported,  his  contract  duty  of  care  exists  in  favor  of  each  passenger, 
and  he  cannot  escape  from  liability  on  the  ground  that  he  sublet 
the  contract  to  furnish  carriages  to  an  independent  contractor,  if 
the  employer  did  not  consent  to  the  subcontract.^*  The  duty  to 
exercise  ordinary  care  is  not,  however,  applicable  in  the  case  of  one 
who  is  in  the  vehicle  of  a  liveryman  without  his  knowledge  or  con- 
sent, and  is  injured  by  careless  driving,  and  in  such  a  case,  the  person 
providing  the  vehicle  is  liable,  if  at  all,  only  for  gross  negligence.*' 
9.  Warranty  as  to  Character  of  Horse. — ^Where  a  livery  stable 
keeper  has  hired  out  a  horse  to  a  customer  the  relation  is  that  of 
bailor  and  bailee  for  hire,  and  the  former  assumes  the  liability  which 
the  contract  of  bailment  imposes.  When  he  lets  a  horse  for  hire 
he  impliedly  promises  or  warrants  that  the  animal  is  fit  and  suitable 
for  the  purpose  for  which  it  is  hired.  It  is  the  duty  of  a  livery 
stable  keeper  to  inform  himself  of  the  habits  and  disposition  of  the 
horses  which  he  hires  out,  and  if  he  knows  they  are  dangerous  and 
unsuitable,  or  with  care  could  have  learned  it,  he  is  liable  to  his 
customers  for  injuries  resulting  from  the  vicious  propensities  of  the 
horse  hired.  It  will  not  be  suflScient  for  him  to  allege  that  he  did 
not  know  a  particular  horse  was  unsuitable,  because  his  warranty 
is  against  defects  or  vicious  habits  which  he  knows,  or  which  by  the 
exercise  of  reasonable  care  he  could  have  known.**    It  has  been  held, 

however,   that  the   oecnrrenoe  of  an  147  Ky.  506, 145  8.  W.  155,  39  L.B.A. 

accident  due  to  the  way  in  which  a  (N.S.)  227. 

vehicle  is  driven  is  prima  facie  evi-  17.  Siegrist  v.  Arnot,  86  Mo.  200, 

denee  of  negligence  on  the  part  of  the  56  Am.  Rep.  425. 

driver).  18.  Lynch  v.  Richardson,  163  Mass. 

15.  Hadlev  v.  Cross,  34  Vt.  586,  80  160,  39  N.  E.  801,  47  A.  S.  R.  444; 
Am.  Dec.  699.  Conn  v.  Hunsberger,  224  Pa.  St.  154, 

16.  John  H.  Radel  Co.  v.  Borches,  73  Atl.  324, 132  A.  S.  R.  770  and  note, 
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however,  that  one  who  lets  a  horse  does  not  warrant  that  it  is  free 
from  defects  which  he  does  not  know  of  and  could  not  have  dis- 
covered by  the  exercise  of  due  care.^^  In  an  action  against  a  livery 
stable  keeper  for  hiring  out  a  vicious  horse  to  a  customer  who  was 
injured  by  it,  the  burden  of  proving  both  the  animal's  viciousness 
and  the  scienter  are  upon  the  customer,  but  after  the  customer  had 
introduced  this  evidence  the  burden  is  shifted  to  the  livery  stable 
keeper  to  prove  that  the  animal  was  not  vicious,  that  if  it  were  he  was 
ignorant  of  it,  and  that  he  had  exercised  proper  care  to  inform  himself 
as  to  its  habit&  He  may  also  use  a  defense  that  the  animal's  conduct 
was  occasioned  by  the  customer,  or  by  some  event  which  would  have 
produced  the  same  eflFect  on  a  gentle  horse,  or  that  the  hirer  knew 
of  the  vicious  habit  of  the  horse  and  took  the  risk  upon  himself, 
for  one  hiring  a  horse  from  a  liveryman  knowing  of  its  vicious  habits 
assumes  the  risk  of  injury  therefrom.*®  Evidence  to  the  effect  tliat 
a  liveryman  had  kept  a  horse  in  his  use  for  one  or  two  years,  and 
that  different  persons  who  had  never  owned  the  horse  knew  of  his 
viciousness,  warrants  the  jury  in  finding  that  the  viciousness  was 
known  to  the  owner,  or  that  it  could  have  been  known  to  him  had 
he  exercised  reasonable  care.*  That  the  hirer  of  a  horse  sets  out  a 
special  warranty  of  gentleness  in  his  complaint  to  recover  damages 
for  injuries  caused  by  its  vicious  conduct  will  not  prevent  his  recov* 
ering  on  an  implied  warranty  arising  from  the  contract  of  hiring, 
if  he  sufficiently  alleges  the  contract  out  of  which  such  warranty 
arises,  and  a  customer  injured  by  a  vicious  horse  let  by  a  liveryman 
may  sue  for  his  damages  either  for  breach  of  the  owner's  implied 
warranty  to  furnish  a  safe  animal,  or  in  tort  for  his  negligent  failure 
to  do  so.' 

10.  Liability  for  Negligence  of  Driver  or  Employee. — A  livery- 
man who  lets  a  team  with  a  driver  is  required  to  exercise  reasonable 
care  in  selecting  such  driver,  and  where  the  person  hiring  the  team 
or  vehicle  has  no  control  over  the  driver  other  than  to  indicate  what 
he  shall  do  and  where  he  shall  go,  the  driver  still  remains  the  serv- 
ant of  the  liveryman  and  the  liveryman  is  therefore  liable  for  inju- 
ries inflicted  upon  a  third  person  due  to  the  negligence  of  the  driver 
and  not  of  the  occupant  of  the  carriage,  and  it  has  been  declared 
that  this  rule  holds  true  although  the  hirer  has  expressly  requested 

16  Ann.  Gas.  504  and  note,  25  L.R.A.  St.  154,  73  AtJ.  324, 132  A.  S.  R.  770, 

(N.S.)  372  and  note.  16  Ann.   Gas.  504,  26  L.R.A.(N.S.) 

Note:  19  L.R.A.  283.  372. 

lOi  Gopeland  v.  Draper,  157  Mass.  Note:  19  KR.A.  283. 

558,  32  N.  E.  944,  34  A.  S.  R.  314^  1.  Lynch  v.  Richardson,  163  Mass. 

19  L.R,A.  283  and  note.  160,  39  N.  E.  801,  47  A.  S.  R.  444. 

20.  Gonn   v.   Hansberger,   224  Pa.  2.  Gonn  v.  Hunsberger,  224  Pa.  St. 
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the  services  of  a  particular  driver.*  An  occupant  of  a  hired  carriage 
cannot  hold  the  liveryman  liable  for  injury  due  to  the  running 
away  of  the  team  during  the  absence  of  the  driver  if  the  act  of  the 
driver  in  leaving  the  carriage  unattended  was  at  the  request  or  with 
the  consent  of  the  occupant^  but  the  Uveryman  cannot  avoid  Ua- 
bility  upon  the  ground  that  the  driver  in  leaving  the  carriage  for  a 
purpose  of  his  own  was  acting  outside  the  scope  of  his  employment, 
for  the  injury  resulted  not  from  what  he  did  while. acting  independ- 
ently of  his  employment,  but  by  reason  of  his  negligence  in  leaving 
the  carnage.^  It  has  been  held  that  a  liveryman  is  liable  for  an 
injury  to  a  customer  through  the  act  of  his  employee  in  negligently 
or  wilfully  colUding  with  the  customer  while  such  employee  was 
going  from  one  to  another  portion  of  his  day's  work.* 

11,  Liability  of  Person  Hiring. — ^Wherea  horse  and  vehicle  which 
have  been  hired  to  a  customer  by  a  liveryman  are  injured  the  latter 
must  suflFer  the  loss  if  proper  care  in  handling  the  property  hired 
to  the  customer  has  been  exercised  by  him,  and  the  latter  cannot  be 
held  liable  therefor.*  But  notwithstanding  this  rule,  the  customer 
may  as  bailee  recover  damages  for  such  injuries  caused  by  the  negli^ 
gence  of  a  third  person.'  A  hirer  of  a  horse  and  wagon  from  a  livery 
stable  keeper  is,  however,  liable  to  the  liveryman  for  injuries  result- 
ing thereto  by  reason  of  his  negligence,  or  that  of  his  servant,*  but 
the  burden  of  proof  is  on  the  liveryman  to  show  that  the  horse  or 
wagon  was  sound  when  delivered  and  that  the  injuries  were  caused 
by  the  negligence  of  the  hirer.*  This  liability  may  exist  although 
the  contract  of  hire  is  made  on  Sunday.  A  liveryman  like  an  inn- 
keeper is  expected  to  perform  certain  business  acts  on  Sunday  and 
to  furnish  accommodations  to  those  who  call  on  him.  The  rule 
sustained  by  the  authorities  appears  to  be  that  for  purposes  of  pleas- 
ure, or  for  ordinary  business,  or  travel  a  contract  of  hire  if  made 
on  Sunday  should  be  held  as  void;  if  otherwise,  for  example,  if  for 
purposes  of  necessity,  comfort  or  charity,  it  should  be  considered 
valid.  It  is  the  duty  of  the  liveryman  to  make  inquiry  and  discrimi- 
nate between  such  as  are  or  are  not  within  the  meaning  and  spirit 

154,  73  Atl.  324,  132  A.  S.  E.  770,  147  Ky.  506, 145  S.  W.  155,  39  L.E.A. 

16  Ann.   Cas.  504,  26  L.R.A.(N.S.)  (N.S.)  227. 

372.  5.  Ryan  v.  Keane,  211  Mass.  543, 

3.  Frerker  v.  Nicholson,  41  Colo.  12,  98  N.  E.  590,  47  L.R.A.(N.S,)  142. 
92  Pac.  224, 14  Ann.  Cas.  730  and  note,  6.  Brewster  v.  Warner,  136  Maas. 
13  L.R.A,(N.S.)  1122  and  note;  Hus-  57,  49  Am.  Rep.  5. 

sey  V.  Franey,  205  Mass.  413,  91  N.  Note:  19  L.R.A.  283. 

E.  391,  137  A.  S.  R.  460  and  note;  7.  Brewster  v.  Warner,  136  Mass. 

Gibson  v.  Bessemer,  etc.,  R.  Co.,  226  57,  49  Am.  Rep.  5. 

Pa.  St.  198,  75  Atl.  194,  18  Ann.  Cas.  8.  Pickens  v.  Diecker,  21  Ohio  St. 

535,  27  L.R.A.(N.S.)  689.  212,  8  Am.  Rep.  55. 

Note:  Ann.  Cas.  1913A  886.  9.  Note:  19  L.R.A.  283. 

4.  John  H.  Radel  Co.  v.  Borches, 
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of  the  exceptions.  But  even  if  the  contract  of  hiring  is  illegal  the 
liveryman  still  has,  under  some  circumstances  at  leaat,  a  right  to 
recover  upon  the  wrongful  conversion  of  the  horse  by  misuse  and 
abuse,  and  such  action  may  be  maintained  irrespective  of  the  contract 
Where  the  contract  for  hire  is  invalid,  no  reference  to  it  need  be 
made,  although  it  may  be  used  to  show  how  and  upon  what  terms 
the  horse  came  into  the  possession  of  the  hirer. ^^  Where  the  horse 
injured  by  the  negligence  of  a  hirer  has  been  loaned  to  the  livery 
stable  keeper,  the  payment  by  the  liveryman  of  the  claim  of  the 
owner  against  him  and  his  bailee  for  the  value  of  the  horse  will 
preclude  further  proceedings  against  the  bailee  upon  the  owner's 
daim,  although  the  stable  keeper  takes  an  assignment  of  it  for  the 
purpose  of  enforcing  the  primary  liability  of  Qie  bailee.**  Where 
the  hirer  of  a  conveyance  and  driver  directs  the  latter  to  do  a  certain 
negligent  act,  whereby  injury  is  caused  to  the  property  of  the  livery 
stable  keeper,  the  hirer  is  liable  therefor.** 

12.  Liability  of  LiyerymaiL  for  Acts  of  Person  Hiring. — ^The  rela- 
tion between  a  livery  stable  keeper  and  one  who  hires  from  him  a 
horse  or  carriage  is  that  of  bailor  and  bailee,  and  the  contract  between 
them  for  the  hire  and  use  of  the  chattels  constitutes  a  bailment, 
and  consequently  the  question  as  to  the  liability  of  the  liveryman 
for  the  acts  of  the  hirer  must  be  determined  in  accordance  with  the 
law  of  bailments.  While  it  is  generally  recognized  that  a  bailor  is 
not  responsible  to  a  third  person  for  the  negligence  of  the  bailee  or 
his  servants,  there  is  a  conflict  of  authority  as  to  whether  or  not 
tiie  negligence  of  a  bailee  is  imputable  to  the  bailor  so  as  to  defeat 
a  recovery  by  him  in  an  action  against  a  stranger  for  injury  to  or 
destruction  of  the  property  in  the  hands  of  the  bailee.  Numerous 
decisions  deny  that  the  bailee's  negligence  can  thus  affect  the  rights 
of  the  bailor,*'  but,  on  the  other  hand,  the  courts  in  many  jurisdic- 
tions hold  that  the  negligence  of  the  bailee  is  imputable  to  the  bailor 
in  the  same  way  that  the  negligence  of  a  servant  is  imputed  to  his 
master.** 

IV.  Control  of  Ltvbry  Stables  by  Courts  and  Municipalities 

13.  Control  by  Courts. — A  stable,  whether  private  or  used  in  the 
conduct  of  a  livery  business,  is  not  necessarily  and  prima  facie  a 

10.  Stewart  v.  Davis,  31  Ark.  518,  Cas.  535  and  note,  27  L.R.A.(N.S.) 
25  Am.  Rep.  576;  Hall  v.  Corcoran,  689  and  note,  holding  that  a  livery 
107  Mass.  251,  9  Am.  Rep.  30.  stable  keeper  is  not  prevented  from 

11.  Tanner  v.  Bowen,  34  Mont.  121,  holding  a  railroad  company  liable  for 
85  Pac.  876,  115  A.  S.  R.  529,  9  Ann.  negligently  killing  a  horse  by  the  fact 
Cas.  517,  7  L.R.A.(N,S.)  534  and  note,  that  the  negligence  of  the  hirer,   in 

12.  Note:  Ann.  Cas.  1913A  889.  whose  possession  the  animal  was,  con- 

13.  Gibson  v.  Bessemer,  etc.,  R.  Co.,  tributed  to  the  injury). 

226  Pa.  St.  198,  75  Atl.  194,  18  Ann.       14.  Notes:  27  L.R.A.(N.S.)  690;  18 
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nuisance  or  a  nuisance  per  se,^^  and  therefore^  when  an  injunction 
to  restrain  the  erection  or  maintenance  of  a  stable  is  asked  for,  the 
granting  or  withholding  thereof  is  a  matter  to  be  determined  by  the 
fade  in  the  case.  In  determining  such  a  case,  it  should  be  considered 
that  there  must  be  places  in  towns  for  keeping  the  horses  of  the 
people  living  in  them  or  resorting  thither ;  and  if  such  places  do  not 
annoy  others,  they  are  both  harmless  and  useful  creations.  But, 
on  the  <x>ntrary,  if  they  be  so  built,  so  kept,  or  so  used  as  to  deetro}^ 
the  comfort  of  persons  owning  and  occupying  adjoining  premises 
and  impair  their  value  as  places  of  habitation,  stables  do  thereby 
become  nuisances.  And  so  where  it  appears  that  a  stable  is  negli- 
gently kept  and  offensively  filthy,  or  is  disturbingly  noisy  by  reason 
of  the  stamping  of  horses  on  a  wooden  floor,  the  property  owner  may 
maintain  an  action  for  damages  for  injury  to  the  value  of  his  prop- 
erty caused  thereby,*^  or  may  secure  an  injunction  to  restrain  the 
continued  use  of  the  stable.  The  character  of  a  stable  as  a  nuisance 
may  arise  by  reason  of  its  locality  and  construction  as  well  as  the 
manner  of  keeping  it,  and  where  it  appears  that  the  owners  do  not 
propose  to  keq>  it  in  a  manner  which  will  be  less  offensive  or  inju- 
rious than  theretofore,  and  it  seems  that,  as  it  is  Ioca4;ed  and  con- 
structed, it  cannot  be  kept  so  as  not  to  be  a  nuisance,  the  injunction 
will  be  made  perpetual.^'  But  where  its  character  as  a  nuisance 
may  be  abated,  by  a  change  in  the  manner  of  its  operation,  the  injunc- 
tion will  merely  restrain  the  offensive  operation  without  forbidding 
the  continuance  of  the  business.^®  It  is  not,  however,  every  diminu- 
tion of  the  income  or  value  of  adjoining  property  nor  every  species 
of  injury  that  will  entitle  a  complainant  to  a  remedy  by  injunction. 
A  livery  stable  in  a  town  adjacent  to  buildings  occupied  as  private 
residences  is,  under  any  circurastances,  a  matter  of  some  inconvenience 
and  annoyance  and  must,  more  or  less,  affect  the  comfort  of  the  occu- 
pants as  well  as  diminish  the  value  of  the  property  for  the  purposes 
of  habitation.     But  this  is  equally  true  of  various  other  creations 

Ann.  Cas.  537.    And  see  Baiijcekts,  Ii.R.A.  652;  St.  Louis  v.  Russell,  116 

vol.  3,  p.  146  et  seq.  Mo.  248,  22  S.  W.  470,  20  L.R.A.  721; 

15.  St.    James*    Church   v.   Arring^-  Dargan  v.  Waddell,  31  N.  C.  244,  49 

ton,  36  Ala,  546,  76  Am.  Dec.  332;  Am.  Dec.  421;  Aldrich  v.  Howard,  7 

Phillips  v.  Denver,  19  Colo.  179,  34  R.  I.  87,  80  Am.  Dec.  636;  Kirkman 

Pac.  902,  41  A.  S.  R.  230;  Coker  v.  v.  Handy,  11  Humph.  (Tenn.)  406,  54 

Birge,  9  Qa.  425,  54  Am.  Dec.  347;  Am.  Dec.  45;  Burditt  v.  Swenson,  17 

Rounsaville  v.  Kohlheim,  68  G-a.  668,  Tex.  489,  67  Am.  Dec.  665.    And  see 

45  Am.  Rep,  505 ;  Chicago  v.  Stratton,  Nuisances. 

162  lU.  494,  44  N.  E.  853,  53  A.  S.  R.  16.  Dargan  v,  Waddill,  31 N.  C.  244, 

325,  36  L.R.A.  84;  Keiser  v.  Lovett,  49  Am.  Dec.  421. 

85  Ind.  240,  44  Am.  Rep.  10 ;  Shiras  17.  Burditt  v.  Swenson,  17  Tex.  489, 

V.  dinger,  50  la  571,  32  Am.  Rep.  67  Am.  Dec.  665. 

138;   Crowley  v.  West,  52  La.  Ann.  18.  Shiras  v.  Olinger,  50  la.  671,  32 

526,  27  So.  53,  78  A.  S.  R.  355,  47  Am.  Rep.  138. 
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which  axe  indispensable  and  must  exist  in  all  towns,  and  so  where 
an  application  to  restrain  the  completion  of  a  building  and  its  appro- 
priation to  use  as  a  livery  stable  was  made  it  was  held  that  as  it 
was  contingent  and  remained  to  be  ascertained  from  future  events 
whether  or  not  the  creation  in  question  would  become  a  nuisance, 
an  injunction  should  not  be  granted.**  It  has  been  held,  however, 
that  the  creation  of  a  livery  stable  in  a  particular  place  which  necessa- 
rily tends  to  the  damage  of  another's  property  may  be  considered  a 
nuisance,  for  example,  if  it  be  in  such  close  proximity  to  a  hotel 
as  to  work  injury,  inconvenience,  prejudice  and  damage  to  the  hotel 
property,  an  injunction  will  issue.'^  And  so  it  has  been  decided 
that  a  bill  is  not  demurrable  for  want  of  sufficient  equity  to  sustain 
it,  where  it  asks  that  the  creation  of  a  livery  stable  be  restrained, 
alleging  that  by  its  proximity  it  will  render  the  complainant's  house 
untenantable,  break  up  his  business  and  diminish  the  rents  of  his 
stores,  for  these  averments  if  established  by  evidence  will  sustain  an 
injunction.*  In  view  of  the  well  established  principle  that  a  stable 
is  not  i)er  se  a  nuisance,  an  injunction  will  not  issue  to  restrain  the 
erection  of  a  building  in  the  absence,  in  the  first  instance,  of  proof 
that  it  will  undoubtedly  be  used  as  a  stable  and  further  that  such  use 
will  be  dangerous  or  offensive  to  the  occupants  of  complainant's  prop- 
erty.' The  rules  above  stated  are  applicable  to  private  stables  as  well 
as  livery  stables,  as  either  may  be  so  located  and  kept  as  to  be  nui- 
sances. But  the  mere  probability  that  a  private  stable  may  become 
so  is  insufficient  to  deprive  the  owner  of  a  lot  of  the  right  to  erect 
a  stable  thereon  for  his  own  use,  for  if  it  were  properly  kept  it  would 
not  be  a  nuisance.  The  owner  must,  however,  guard  against  it  becom- 
ing such.*  Whether  or  not  the  stable  will  constitute  a  nuisance  is 
not  susceptible  of  definite  settlement  until  the  building  is  completed 
and  applied  to  the  use  for  which  it  was  designed  and  although  there 
may  be  a  strong  probability  that  inconvenience  and  discomfort  may 
result  from  the  use  of  the  stable,  it  cannot  be  assumed  that  it  will  be 
sufficiently  acute  to  warrant  an  injunction.* 

14.  Control  by  Municipalities  in  General. — ^A  livery  stable  is  not 
a  nuisance  per  se,*  and,  according  to  some  authorities,  a  grant  to  a 
municipality  of  power  to  regulate  and  prevent  the  carrying  on  of 
business  dangerous  or  detrimental  to  public  health  and  to  declare, 
prevent,  or  abate  nuisances  does  not  vest  in  a  city  council  authority 
to  prohibit  at  their  discretion  well  constructed,  regulated,  and  con- 

19.  Kirkman  v.  Handy,  11  Humph.  2.  Keiser  v.  Lovett,  85  Ind.  240,  44 
(Tenn.)  406,  54  Am.  Dec.  45.  Am.  Rep.  10. 

20.  Goker  v.  Birge,  9  Ga.  425,  54  3.  Roimsaville  v.  Kphlheim,  68  Qa. 
Am.  Dec.  347.  868,  45  Am.  Rep.  505. 

1.  Aldrich  V.  Howard,  7  B.  I.  Vt,       4.  St.  James'  Churcli  v.  Arrington, 
80  Am.  Dec.  636.  36  Ala.  546,  76  Am.  Dec.  332. 

Note:   49   L.R.A.(N.S.)    959.  5.  See  supra,  par.  la 
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ducted  occupations  such  as  livery  stables;  nor  does  a  general  welfare 
clause  in  a  grant  of  power  confer  full  and  specific  authority  on  the 
city  council  for  such  purpose.*  On  the  other  hand,  there  are  numer- 
ous decisions  to  the  effect  that  livery  stables  are  the  proper  subject  * 
for  police  regulation,  both  with  respect  to  their  location  and  the  man- 
ner in  which  they  are  conducted,  and  that  a  municipal  ordinance, 
passed  under  authority  delegated  by  the  state  legislature,  making  it 
unlawful  to  conduct  a  livery  stable  business  within  a  designated  area, 
is  a  valid  exercise  of  the  police  power,  provided  such  ordinance  is 
not  unreasonable,  arbitrary,  or  unjustly  discriminatory.'  In  any 
event,  an  ordinance  which  undertakes  to  control  the  location  of  stables 
must  not  be  discriminating  in  its  character,  and  it  has  been  held  that 
a  municipal  ordinance  which  permits  certain  livery  stables  to  be  main- 
tained in  the  business  center  of  the  city,  while  another  stable  and 
all  others  thereafter  erected  are  confined  to  a  designated  locality  re- 
mote from  such  business  center,  is  an  unreasonable  discrimination  and 
unconstitutional  and  void.*  But  an  ordinance  forbidding  in  general 
terms  the  operation,  except  upon  license  to  be  granted  by  the  common 
council,  after  consideration  of  the  circumstances  of  each  case,  of  a 
livery  stable  within  the  thickly  populated  portions  of  the  mimicipal- 
ity,  has  been  declared  not  to  be  invalid,  as  discriminatory,  because 
there  is  only  one  establishment  to  which  it  is  applicable.* 

15.  Delegation  of  Control  to  Property  Owners, — According  to  some 
decisions  an  ordinance  of  a  city,  which  has  statutory  power  to  regu- 
late the  location  of  livery  stables  in  its  midst,  making  it  unlawful 
to  locate,  build,  or  keep  a  livery  stable  in  any  block  in  which  two 
thirds  of  the  buildings  are  residences,*  unless  the  owners  of  a  major- 
ity of  the  lots  consent  in  writing,  is  not  invalid  as  a  delegation  of 
legislative  power  to  the  property  owners  of  such  block,  but  is  simply 
a  prohibition  against  the  location  of  such  stables,  which  is  avoided 
by  the  happening  of  the  contingency  provided  for,  to  wit,  the  consent 
of  a  majority  of  the  lot  owners  in  the  block.    The  ordinance  is,  there- 

6.  Phillips  V.  Denver,  19  Colo.  179,   Wash.  654,  97  Pac  770,  120  A.  S.  R. 

34  Pac.  902,  41  A.  S.  R.  230 ;  Crowley   913. 

V.  West,  52  La.  Ann.  526,  27  So.  53,  Note:  38  L.R.A.  654. 

78  A.  S.  R.  355,  47  L.R.A.  652.    Grener-  Generally  as  to  the  nature  of  police 

ally  as  to  the  powers  of  municipalities,  power,    the   constitutional    limitations 

see  MtTNidPAL  Corporations.  thereon  and  the  scope  and  objects  of 

7.  Reinman  y.  little  Rock,  237  U.  enactments  thereunder,  see  Constitu- 
S.  171,  35  S.  Ct.  511,  59  U.  S.   (L.  tional  Law,  vol.  6,  p.  183  et  seq. 
ed.)  900;  Chicago  v.  Stratton,  162  111.  8.  Crowlev  v.  West,  52  La.  Ann.  526^ 
494,  44  N.  E.  853,  53  A.  S.  R.  325,  27  So.  53,  78  A.  S.  R.  355,  47  L.R.A. 

35  L.R.A.   84;   St.  Louis  v.   Russell,  652. 

116  Mo.  248,  22  S.  W.  470,  20  L.R.A.       9.  Douglass  v.  Greenville,  92  S.  C. 
721;  Douglass  v.  Greenville,  92  S.  C.   374;  75  S.   E.  687,  49  L.R.A,(N.S.) 
374,  75  S.   E.   687,  49  L.R.A.(N.S.)    958. 
958  and  note;  Spokane  v.  Camp,  50 
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fore,  valid. *•  On  the  other  hand,  an  ordinance  providing  that  no 
livery  stable  should  be  located  on  any  block  of  ground  in  a  city 
without  the  written  consent  of  the  owners  of  one  half  the  ground 
of  such  block  has  been  declai-ed  invalid  as  an  unconstitutional  dele- 
gation of  legislative  power.** 

10.  Chicago  v.  Stratton,  162  111.  494,  tire  city  and  under  its  operation  livery 
44  N.  E.  853,  53  A.  S.  R.  325,  35  stables  might  be  totally  suppressed  and 
L.R.A.  84;  Spokane  v.  Camp,  50  prohibited  everywhere  within  the  mu- 
Wash.  554,  97  Pac.  770,  126  A.  S.  R.  nicipal  limits,  while  the  ordinance  up- 
913  and  note.  held  in  the  eases  cited  in  the  preceding 

11.  St.  Louis  V.  Russell,  116  Mo.  248,  note  related  only  to  certain  residence 
22  S.  W.  470,  20  L.R.A.  721.    In  this  districts. 

case  the  ordinance  related  to  the  en- 


LLOYD'S  ASSOCIATIONS 

See  Insurance,  vol.  14,  p.  823. 


LOAN  associations 

See  Building  and  Loan  Assocutions,  vol.  4,  p.  341. 


LOAN  OF  CHATTELS 

See  Bailments,  vol.  3,  p.  69. 


LOCAL  OPTION 

See  Intoxicating  Liquors,  vol.  15,  p.  318* 


•]i 


GING  houses 

See  Innkeepers,  vol.  14,  p.  490. 
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XL  Taxation  of  Timber;  Statutory  Provisions  as  to  Cutting  and 

Planting  Trees 

79.  Taxation  of  Timber 

80*  Begalation  of  Cutting  and  Encouragement  of  Planting  Trees 


I.  Introductory 

1.  Scope  of  Article. — The  discussion  in  this  article  covers  the  rights 
that  may  be  acquired  in  timber  as  distinguished  from  rights  in  the 
land  upon  which  the  timber  stands,  and  it  also  includes  a  treatment 
of  logging  liens,  and  matters  incident  to  the  transportation  of  timber 
to  the  mill  or  market  by  water,  the  use  of  waterways  for  the  float- 
ing of  logs  being  peculiar  to  the  lumber  industry.  It  has  also  been 
deemed  expedient  to  touch  in  some  degree  upon  the  rules  governing 
the  sale  of  logs  as  personalty  and  the  right  to  recover  them  as  such  in 
proceedings  in  replevin.  In  discussing  the  question  as  to  whether 
agreements  for  the  sale  of  timber  are  within  the  statute  of  frauds,  the 
character  of  the  statute  and  the  form  of  instruments  required  to 
comply  with  its  provisions  have,  however,  not  been  considered,  as 
this  subject  is  fully  treated  elsewhere  in  this  work,*  as  are  matters  relat- 
ing to  the  form  and  effect  of  deeds.*  While  the  question  as  to  what 
are  navigable  or  floatable  streams  for  the  transportation  of  lumber 
is  necessarily  treated  herein,  no  attempt  is  made  to  discuss  at  length 
the  question  of  what  are  or  are  not  navigable  streams  in  the  general 
sense  of  the  term,  and  the  respective  rights  and  liabilities  of  the  public 
and  riparian  owners,  such  matters  being  fully  considered  elsewhere 
in  this  work.*  Reference  is  also  made  to  other  articles  for  a  discus- 
sion of  the  right  of  tenants  to  timber,*  and  mortgagors  and  mortga- 
gees; •  the  granting  of  injunctions  to  restrain  the  cutting  of  trees;  • 
the  condemnation  of  property  under  the  power  of  eminent  domain 
for  the  purpose  of  lumbering  and  log  driving; '  and  the  liability  of  a 
logging  company  for  injuries  to  persons  carried  as  passengers  on  its 
trains.* 

2.  Definitions. — ^The  terms  'logs"  and  "timber**  are  used  without  a 
fixed  distinction,  although  in  common  parlance  the  term  "timber" 
may  properly  be  used  in  application  to  standing  trees  while  the  other 
may  not.  The  word  "timber"  is  not,  however,  confined  to  that  appli- 
cation, and  has  been  generally  defined  to  mean  that  sort  of  wood  which 

1.  See  Statute  ov  Frauds.  442,  459  et^seq,;  Vendor  and  Pub- 

2.  See  Deeds,  voL  8,  p.  922  et  seq.  chaser;  Waste. 

3.  See  Waters.  7.  See  Eminent  Domain,  vol.  10, 

4.  See  Landlord  and  Tenai^t,  vol.  p.  67  et  seq. 

16,  p.  748  et  seq.;  Waste.  8.  See  Cabbibrs,  voL  4,  pp.  1018, 

5.  See  Mortgages;  Waste.  1155. 

6.  See  Injunctions,   vol.   14,   pp. 
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is  proper  and  suitable  to  be  used  for  the  construction  of  buildings, 
tools,  utensils,  furniture,  fences,  ships  and  the  like.*  It  applies  not 
only  to  standing  trees  but  to  beams,  rafters,  scantling,  boards,  planks, 
and  other  manufactured  lumber  hewed  or  sawed  from  such  trees,^^ 
and  is  sometimes  used  as  synonymoils  with  "lumber."  **  The  word  in 
its  application  to  standing  trees  has  an  enlarged  or  restricted  sense 
according  to  the  connection  in  which  it  is  employed."  The  necessity 
for  an  imderstanding  of  the  meaning  of  the  term  arises  particularly 
in  a  consideration  of  the  meaning  of  contracts  for  the  sale  of  timber, 
and  the  usual  application  given  it,  although  varying  in  some  degree 
with  the  context  and  manifest  intent  of  the  parties,  and  local  custom, 
is  to  trees  of  a  considerable  size,  or,  as  it  is  said,  useful  for  building 
or  the  like,**  as  distinguished  from  saplings  and  undergrowth,^*  and 
from  those  trees  suitable  only  for  firewood  or  cordwood.**  In  Eng- 
land, it  has  been  held  that  the  question  of  what  is  timber  depends, 
first,  on  general  law,  that  is,  the  law  of  England;  and  secondly,  on 
the  special  custom  of  a  locality.  By  the  general  law  certain  trees  are 
timber  provided  they  are  of  the  age  of  twenty  years  and  upwards, 
but  this  rule  may  be  varied  as  to  the  age  of  the  trees  by  local  custom, 
and  may  also  be  made  to  depend  upon  the  measurement  of  the  trunks 
by  reason  of  a  custom.  This  method  of  determining  what  is  or  is 
not  timber  has  been  followed  in  some  degree  in  Canada,  but  does 
not  appear  to  enter  into  the  American  decisions.** 

n.  Timber  as  Real  Estate 

3.  Relation  of  Timber  to  Land  in  General. — ^The  determination  of 
the  relation  of  trees  or  timber  to  the  land  upon  which  they  are  grow- 
ing or  upon  which  the  timber  is  located  is  a  matter  of  primary  impor- 
tance in  many  of  the  questions  arising  out  of  the  subject  of  logs  and 
timber.  According  to  the  common  law  definition  land  comprehends, 
in  its  legal  signification,  any  ground,  soil  or  earth  whatsoever,  as  mead- 
o?^  pastures,  woods,  moors^  waters,  marshes,  furzes  and  heath.    It 

9.  Baldexson  v.  Seeley,  160  Mich.  IS.  Hicks  v.  Phillips,  146  Ky.  305, 
186,  125  N.  W.  37,  136  A.  S.  R.  428,  142  S.  W.  394,  47  L.R.A.(N.S.)"  878; 
19  Ann.  Cas.  1049 ;  Keeton  v.  Audsley,  Balderson  v.  Seeley,  160  Mich.  186^ 
19  Mo.  362,  61  Am.  Dec.  560;  Alcutt  125  N.  W.  37,  136  A.  S.  R.  428  mad 
v.  Lakin,  33  N.  H.  607,  66  Ahl  Dec  note,  19  Ann.  Cas.  1049  and  note; 
739.  Keeton  v.  Audsley,  19  Mo.  362,  61 

10.  Alcutt  V.  Lakin,  33  N.  H.  507,  Am.  Dec.  560.  And  see  infra,  par.  21 
66  Am.  Dec.  739.  et  seq. 

Note:  19  Ann.  Cas.  1052i  14.  Hicks  v.  Phillips,  146  Ky.  305, 

11.  Hicks  V.  Phillips,  146  Ky.  305,  142  S.  W.  394,  47  L.R.A.(N.S.)  878. 
142  S.  W.  394,  47  L.B.A.(N.S.)  878.       Note:  19  Ann.  Cas.  1054. 

Note:  19  Ann.  Cas.  1052.  15.  Balderson  ▼.  Seeley,  160  Mich. 

12.  Alcutt  V.  Lakin,  33  N.  H.  507,  186,  126  N.  W.  37,  136  A.  S.  R  428, 
66  Am.  Dec.  739.  19  Ann.  Cas.  1049  and  note. 

Note:  19  Ann.  Cas.  1052.  16.  Note:  19  Ann.  Cas.  1054. 
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has  also  in  its  legal  signification  an  indefinite  extent,  npwards  as 
well  as  downwards.  The  word  is  comprehensive  in  its  import,  and 
includes  many  things  besides  the  earth,  as  waters,  grass,  stones, 
buildings,  fences,  trees,  and  the  like,*'  and  so  it  is  clear  that  stand- 
ing trees  must  be  regarded  as  part  and  parcel  of  the  land  in  which 
they  are  rooted  and  from  which  they  draw  their  support.  They  are 
to  be  considered  as  part  of  the  realty,  and  inasmuch  as  they  are  the 
natural  and  permanent  growth  of  the  soil  they  can  in  no  sense  be 
regarded  as  partaking  of  the  character  of  emblements  or  fructus  indus- 
triales,  and  therefore  a  sale,  conveyance,  or  mortgage  of  land  carries 
with  it  the  trees  growing  upon  the  land,**  and  upon  the  death  of 
the  owner  of  the  land  they  pass  to  the  heir  as  part  of  the  inheritance 
and  not  to  the  executor  as  emblements  or  chattels.**  They  cannot  be 
levied  upon  or  sold  as  chattels  while  standing,*^  but  trees  or  timber 
as  soon  as  they  are  severed  from  the  land  lose  their  character  as  realty 
and  become  personal  property.*  The  most  serious  difficulty  arises 
in  determining  whether  trees  or  timber  may  be  constructively  sepa- 
rated from  the  land  by  a  contract  or  agreement  giving  an  interest 
or  title  to  them  as  chattels  separate  from  the  title  to  the  land.*  It 
seems  clear,  and  such  is  the  rule  at  the  common  law,  that  several 
sorts  of  estates  or  interests,  joint  or  several,  may  exist  in  the  same 
fee,  as  that  one  person  may  own  the  ground  or  soil,  another  the  struc- 
tures thereon,  another  the  minerals  beneath  the  surface,  and  still 
another  the  trees  and  wood  growing  thereon,'  and  it  follows  that 

17.  Owens  v.  Lewis,  46  Ind.  488,  15   45  N.  H.  313,  86  Am.  Dec.  173 ;  Slocum 
Am.  Rep.  295;  Kingsley  v.  Holbrook,   v.  Seymour,  36  N.  J.  L.  138,  13  Am. 

45  N.  H.  313,  86  Am.  Dec.  173 ;  Rogers  Rep.  432 ;  Lodwick  Lumber  Co.  v. 
V.  Gilinger,  30  Pa.  St.  185,  72  Am.  Taylor,  100  Tex.  270,  98  S.  W.  238, 
Dec.  694.  123   A.   S.   B.  803.     And  see  infra, 

18.  Northern  Pacific  R.  Co.  v.  Paine,  par.  6. 

119  U.  S.  561,  7  S.  Ct.  323,  30  20.  Owens  v.  Lewis,  46  Ind.  488,  15 
U.  S.  (L.  ed.)  513;  Owens  v.  Lewis,   Am.  Rep.  295;  Kingsley  v.  Holbrook, 

46  Ind.  488,  16  Am.  R«p.  295;  Emer-  45  N.  H.  313,  86  Am.  Dee.  173. 

son  V.  Shore,  95  Me.  237,  49  Atl.  1051,  1.  Northern  Pacific  R.  Co.  v.  Paine, 
85  A.  S.  R.  404;  Butterfield  Lumber  119  U.  S.  561,  7  S.  Ct.  323,  30 
Co.  V.  Guy,  92  Miss.  361,  46  So.  78,  U.  S.  (L.  ed.)  513;  Emerson  v.  Shores, 
131  A.  S.  R.  540,  15  L.R.A.(N.S.)  95  Me.  237,  49  Atl.  1051,  85  A.  S.  R. 
1123;  Kingsley  v.  Holbrook,  46  N.  H.  404;  Butterfield  Lumber  Co.  v.  Guy, 
313,  86  Am.  Dec.  173 ;  Slocum  v.  Sey-  92  Miss.  361,  46  So.  78,  131  A.  S.  R. 
mour,  36  N.  J.  L.  138,  13  Am.  Rep.  540,  15  L.R.A.(N.S.)  1123;  Kingsley 
432;  Carpenter  v.  Medford,  99  N.  C.  v.  Holbrook,  46  N.  H.  313,  86  Am. 
195,  6  S.  E.  785,  6  A.  S.  R.  535;  Lod-  Dec.  173;  Slocum  v.  Seymour,  36  N. 
wick  Lumber  Co.  v.  Taylor,  100  Tex.  J.  L.  138,  13  Am.  Rep.  432;  Lodwick 
270,  98  S,  W.  238,  123  A.  S.  R.  803;  Lumber  Co.  v.  Taylor,  100  Tex.  270, 
Arentsen  v.  Moreland,  122  Wis.  167,  98  S.  W.  238,  123  A.  S.  R.  803. 
99  N.  W.  790,  106  A.  S.  R.  951,  2  2.  See  infra,  par.  4,  6. 
Ann.  Cas.  628,  65  L.R.A.  973.  3.  Butterfield  Lumber  Cp.  v.   Guv, 

19.  Owens  v.  Lewis,  46  Ind.  488,  15   92  Miss.  361,  45  So.  78,  131  A.  S.  R. 
Am.  Rep.  295;  Kingsley  v.  Holbrook,   540,  15  L.R.A.(N.S.)   1123;  Lodwick 
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growing  timber  may  be  sepaxated  from  the  rest  of  the  land  by  express 
reservation  or  grant;  and  when  so  separated  and  made  a  distinct  estate 
it  has  the  incidents  of  real  property  so  long  as  it  remains  uncut^  and 
the  rule  which  governs  the  title  and  transfer  of  such  property  must 
apply.^  The  qualifications  and  the  exceptions  to  this  general  doctrine 
will  be  hereafter  considered. 

4.  View  that  Contracts  for  Timber  Are  Not  within  Statute  of 
Frauds. — ^There  is  considerable  difiFerence  of  opinion  as  to  whether  a 
contract  or  agreement  for  the  sale  of  trees  or  timber  is  concerned 
with  real  estate,  and  therefore  within  the  statute  of  frauds,  or  is  a 
contract  for  the  sale  of  personalty,  and  valid  if  parol  only.  In  con- 
sidering this  question  it  should  be  remembered  that  a  contract  which 
fails  to  comply  with  the  necessary  requirements  of  the  statute  of 
frauds  is  voidable  and  not  void,  and  therefore,  where  an  agreement 
for  the  sale  of  standing  timber  has  been  consummated  by  the  sever- 
ance of  the  trees  and  their  removal  from  the  land,  no  question  of  the 
statute  arises,  since  the  trees  have  entirely  lost  their  character  as 
realty  and  have  become  chattels.*  Nor  has  the  contract  relation 
to  the  realty  where  the  vendor  agrees  to  deliver  so  much  timber  or 
so  manv  feet  of  timber  which  he  is  to  cut  from  the  land  himself, 
as  such  an  agreement  comprehends  personal  property  merely.*  It 
is  probably  upon  this  reasoning  that  an  agreement  for  the  sale  of 
trees  growing  in  a  nursery  and  raised  to  be  sold  and  transplanted 
is  considered  to  be  outside  the  statute  of  frauds.'  A  contract  of  sale 
in  regard  to  timber  which  is  attached  to  the  soil,  but  which  is  pres- 
ently to  be  severed  therefrom,  and  converted  into  personalty,  before 
the  title  is  to  pass  to  the  purchaser,  is  an  executory  sale  of  person- 
alty, and  not  of  an  interest  in  land.*  On  the  other  hand,  a  con- 
tract for  the  sale  of  standing  timber  involving  an  occupation  of  the 
land  of  the  vendor  by  the  vendee  for  the  purpose  of  cutting  and 
removing  the  timber  would  clearly  be  an  agreement  concerning  land 

Lumber  Co.  ▼.  Tavlor,  100  Tex.  270,  36  N.  J.  L.  138, 13  Am.  Rep.  432;  Ives 

98  S.  W.  238,  123  A.  S.  R.  803.  v.  Atlantic,  etc.,  R.  Co.,  142  N.  C.  131, 

4.  Emerson  v.  Shores,  95  Me.  237,  55  S.  E.  74,  115  A.  S.  R.  732,  9  Ann. 
49  Atl.  1051,  85  A.  S.  R.  404;  Lodwick  Cas.  188;  Mahan  v.  Clark,  219  Pa.  St. 
Lumber  Co.  v.  Taylor,  100  Tex.  270,  229,  68  Atl.  667,  12  Ann,  Cas.  729 
98  S.  W.  238,  123  A.  S.  R.  803.    And  and  note. 

see  infra,  par.  8,  10.  Notes:  138  A.  S.  R.  1078;  19  L.RJL 

5.  Owens  y.  Lewis,  46  Ind.  488,  15   722. 

Am.  Rep.  295;   Erskine  v.  Plunmaer,  7.  Owens  v.  Lewis,  46  Ind.  488,  15 

7  Greenl.  (Me.)  447,  22  Am.  Dec.  216.  Am.  Rep.  295;  Midyette  v.  Gmblw,  146 

And  see  infra,  par.  7.  N.  C.  85,  58  S.  E.  795, 13  L.R.A.(N.S.) 

6.  Owens  v.  Lewis,  46  Ind.  488,  15  278  and  note. 

Am.  Rep.  295;  Bomer  v.  Canady,  79  Notes:  86  Am.  Dec.  182;  19  L.R.A. 
Miss.  222,  30  So.  638,  89  A.  S.  R.  593,   722. 

55   L.R.A.    328;    Turner   v.   Planters       8.  Clarke  v.  McNatt,  132  Ga.  610, 
Lumber  Co.,  92  Miss.  767,  46  So.  399,   64  S.  E.  795,  26  L.B.A.(N.S.)  585. 
131  A.  S.  R.  552;  Slocum  v.  Seymour, 
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and  within  the  statute  of  frauds.*  The  cases  in  which  the  conflict 
of  opinion  arises  are  those  providing  for  a  sale  of  standing  timber, 
with  the  incidental  right  in  or  license  to  the  vendee  to  enter  the  ven- 
dor's land  for  the  purpose  of  cutting  and  removing  such  timber.  A 
respectable  number  of  authorities  hold  that  a  contract  of  this  char- 
acter which  contemplates  a  severance  and  removal  of  the  trees  from 
the  land  is  a  sale  of  chattels  and  therefore  not  within  the  statute  of 
frauds/^  but  the  courts  holding  this  view  consider  growing  trees  to 
be  part  of  the  land,  and  their  conclusion  is  based  upon  the  theory 
that  the  contract  of  sale  changes  their  character  and  converts  them 
into  personal  property,  that  is,  there  is  a  constructive  severance.*^ 
It  is  contended  that  the  object  of  a  person  who  thus  sells  timber  is 
not  to  give  the  vendee  any  interest  in  his  land,  but  to  pass  to  him 
an  interest  in  the  trees,  when  they  become  goods  and  chattels,**  and 
a  vendor  who  refuses  to  carry  out  a  sale  of  standing  wood  or  timber 
is  liable  for  breach  of  contract  equally  with  the  seller  of  cut  wood 
who  refuses  to  deliver  what  he  has  sold.**  Such  an  agreement  is 
considered  as  an  executory  contract  for  the  sale  of  timber  after  it 
shall  have  been  severed  from  the  soil  and  converted  into  chattel  prop- 
erty, together  with  a  license  to  enter  upon  the  land  for  the  purpose  of 
cutting  and  removing  it.**  In  distinguishing  between  contracts  which 
are  universally  conceded  to  be  within  the  statute  and  those  which 
by  some  courts  are  held  not  to  be,  the  English  courts  have  adopted 
a  rule  that  has  been  followed  in  some  of  the  American  decisions, 
namely,  that  wherever,  at  the  time  of  the  contract,  it  is  contemplated 
that  the  purchaser  should  derive  a  benefit  from  the  further  growth  of 
the  thing  sold  from  further  vegetation  and  from  the  nutriment  to 
be  afforded  by  the  land,  the  contract  is  to  be  considered  as  for  an 

9.  Giles  v.  Simonds,  15  Gray  (Mass.)  882;  Fish  v.  Capwell,  18  R.  I.  667, 
441,  77  Am.  Dec.  373 ;  Fish  v.  Cap-  29  Atl.  840,  49  A.  S.  R.  807,  25  L.R. A. 
well,  18  R.  I.   667,  29   Atl.  840,  49   159. 

A.  S.  R.  807,  25  L.R.A.  159.  Notes:  38  Am.  Dec.  383;  138  A.  S. 

10.  Smith  V.  Bryan,  5  Md.  141,  59  R.  1078;  19  L.R.A.  722;  13  L.R.A. 
Am.  Dec.  104;  Leonard  v.  Medford,    (N.S.)  278  et  seq. 

85  Md.  666,  37  Atl.  365,  37  L.R.A.  13.  Emerson  v.  Shores,  95  Me.  237, 

44^;   Hirth  v.   Graham,  50   Ohio   St.  49  Atl.  1051,  85  A.  S.  R.  404;  Hill  v. 

57,  33  N.  E.  90,  40  A.  S.  R.  641,  19  Hill,  113  Mass.  103, 18  Am.  Rep.  455; 

LuR.A.  721  and  note;  Fish  v.  Capwell,  Fish  v.  Capwell,  18  R.  I.  667,  29  Atl. 

18  R.  I.  667,  29  Atl.  840,  49  A.  S.  R.  840,  49  A.  S.  R.  807,  25  L.R.A.  159. 
807,  25  L.R.A.  159.  14.  Emerson  v.  Shores,  95  Me.  237, 

Notes:  38  Am.  Dec.  383;  128  A,  S.  49  Atl.  1051,  85  A.  S.  R.  404;  Giles 

R.  874;  13  L.R.A.(N.S.)  278  et  seq.  v.  Simonds,  15  Gray  (Mass.)  441,  77 

11.  Owens  V.  Lewis,  46  Ind.  488,  15  Am.  Dec.  373;  Fish  v.  Capwell,  18  R. 
Am.  Rep.  295;  Byassee  v.  Reese,  4  I.  667,  29  Atl.  840,  49  A.  S.  R.  807, 
Mete.  (Ky.)  372,  83  Am.  Dec.  481.  25  L.R.A.  159. 

12.  Smith  V.  Bryan,  5  Md.  141,  59       Note:  128  A.  S.  R.  874. 

Am.  Dec.  104 ;  Wimbron  v.  Morris,  118       And  see  Licensis,  ante,  par.  82. 
Md.  91,  84  Atl.  238,  47  L.R.A. (N.S.) 
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interest  in  land;  but,  where  the  process  of  vegetation  is  ov^,  or  the 
parties  agree  that  the  thing  sold  shall  be  immediately  withdrawn 
from-  the  land,  the  land  is  to  be  considered  as  a  mere  warehouse  of 
the  thing  sold,  and  the  contract  is  for  goods.**  Many  of  the  decisions 
emphasize  the  necessity  that  the  contract  should  contemplate  an 
immediate  severance  of  the  trees  from  the  soil  if  they  are  to  be 
treated  as  personalty,**  and  take  the  view  that  if  they  are  to  be 
removed  at  the  discretion  of  the  vendee  they  are  realty  and  within 
the  statute.*'  Some  authorities,  however,  hold  that  the  contaract  is 
not  within  the  statute  of  frauds  though  no  definite  time  for  sever- 
ance and  removal  is  fixed,*®  and  the  principle  has  been  declared  to 
be  broad  enough  to  cover  cases  where  the  timber  is  to  be  removed 
within  a  reasonable,  convenient  time  without  any  stipulation  for  the 
beneficial  use  of  the  soil,  although  an  incidental  benefit  may  be  derived 
by  the  vendee  from  the  circumstance  that  the  thing  may  remain 
for  a  time  upon  the  land.** 

5.  View  that  Contracts  for  Timber  Are  within  Statute  of  Frauds. — 
The  doctrine  established  in  most  jurisdictions  follows  the  principle 
that  growing  trees  are  part  of  the  land  and  holds  that  the  title  to 
or  interest  in  the  same  can  be  conveyed  or  transferred  only  by  writ- 
ten instrument,  complying  with  the  statute  of  frauds,*^  and  this  is 

15.  Owens  v.  Lewis,  46  Ind.  488,  15  19.  Fish  v.  CapweU,  18  R.  I.  667, 
Am.  Rep.  295 ;  Byassee  v.  Reese,  4  29  Atl.  840,  49  A.  S.  R.  807,  25  L.R.A. 
Mete.   (Ky.)   372,  83  Am.  Dec.  481  •,   159. 

Hicks  V.  PhiUips,  146  Ky.  305,  142       20.  Magnetic  Ore  Co.  v.  Markbury 

S.  W.  394,  47  L.R.A.(N.S.)  878  j  Mid-  Lumber  Co.,  104  Ala.  465,  16  So.  632, 

yette  v.  Grubbs,  145  N.  C.  85,  58  S.  53  A.  S.  R.  73,  27  L.R.A.  434;  Heflin 

E.  795,  13  L.R.A.(N.S.)  278  and  note  v.  Bingham,  56  Ala.  566,  28  Am.  Rep. 

(stating  that  this  view  obtains  in  some  776;  Harrell  y.  Mason,  170  Ala.  282, 

jurisdictions  but  not  in  NorUi  Caro-  54  So.  105,   Ann.   Cas.   1912D  585; 

Una) ;  Fish  v.  Capwell,  18  R.  1.  667,  Jenkins  v.  Lykes,  19  Fla.  148,  45  Am. 

29  Atl.  840,  49  A.  S.  R.  807,  26  L.R.A.  Rep.  19 ;  Hill  v.  Hill,  113  Mass.  103, 

159.  18  Am.  Rep.  455;  Spalding  v.  Archi- 

Note:  86  Am.  Dec.  182.  bald,  52  Mich.  365,  17  N.  W.  940,  50 

16.  Byassee  V.  Reese,  4  Mete.  (Ky.)  Am.  Rep.  253;  Antrim  Iron  Co.  v. 
372,  83Am.  Dec.481;Erskinev.  Plum-  Anderson,  140  Mich.  702,  104  N.  W. 
mer,  7  Greenl.  (Me.)  447,  22  Am.  Dec.  319,  112  A.  S.  R  434;  Harrell  v.  Mil- 
216;  Midyette  v.  Grubbs,  145  N.  C.  ler,  35  Miss.  700,  72  Am.  Dec  154; 
85,  58  S.  E.  795, 13L.R.A.(N.S.)  278;  Butterfield  Lumber  Co.  v.  Guy,  92 
Mahan  v,  Clark,  219  Pa.  St.  229,  68  Miss.  361,  46  So.  78,  131  A.  S.  R.  640, 
Atl.  667,  12  Ann.  Cas.  729  and  note.  15  L.R.A.(N.S.)  1123;  Putney  v.  Day, 

Notes:  86  Am.  Dec.  182;  85  A.  S.  6  N.  H.  430,  25  Am.  Dec.  470;  Hods- 

R.  408;  111  A.  S.  R.  608;  128  A.  S.  don  v.  Kennett,  73  N.  H.  225,  60  AtL 

R.  875.  686,  111  A.  S.  R.  607 ;  Slocum  v.  Sey- 

17.  Midyette  v.  Grubbs,  145  N.  C.  mour,  36  N.  J.  L.  138,  13  Am.  Rep. 
85,  58  S.  E.  795,  13  L.R.A.(N.S.)  278  432;  Carpenter  v.  Medford,  99  N.  C. 
(stating  this  to  be  the  rule  in  some  495,  6  S.  E.  785,  6  A.  S.  R.  535;  Ives 
jurisdictions).  v.  Atlantic,  etc.,  R.  Co.,  142  N.  C.  131, 

18.  Byassee  v.  feeese,  4  Mete.  (Ky.)  55  S.  E.  74,  115  A.  S.  R.  732,  9  Ann. 
372,  83  Am.  Dec.  481.  Cas.  188 ;  Midyette  v.  Grubbs,  145  N. 
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held  true  whether  or  not  the  partieB  contemplate  their  immediate 
severance  and  removal  by  the  vendee.^  They  continue  to  be  real 
estate  after  they  are  sold  apart  from  the  laud  until  aeveranoe.'  It 
is  stated  in  some  of  the  cases  that  the  statute  of  frauds  takes  things 
as  it  finds  them  and  provides  for  lands  and  goods  according  as  they 
were  so  esteemed  before  its  enactment^*  and  a  distinction  is  drawn 
between  fructus  industriales  or  emblements^  which  are  the  annual 
productions  caused  by  the  labor  of  man,  such  as  growing  crops  of 
grain  and  vegetables,  these  not  being  within  the  stetute,  and  the 
annual  productions  of  nature  not  referable  to  the  indiistiy  of  man 
except  in  the  period  when  first  planted^  such  as  growing  trees,  fruit 
and  grass,  which  are  held  to  be  within  the  statute.*  In  the  decisions 
holding  that  a  contract  for  standing  timber  is  without  the  statute 
this  distinction  has  been  rejected.*  In  support  of  the  majority  doc- 
trine it  has  been  stated  that  in  all  its  other  relations  to  the  affairs 
of  men,  growing  timber  is  regarded  as  an  integral  paxt  of  the  land 
upon  which  it  stands;  it  is  not  subject  to  levy  and  sale  upon  execu- 
tion as  chattel  property;  it  descends  with  the  land  to  the  heir,  and 
passes  to  the  vendor  mih  the  soil.  Coal,  petroleum,  building  stone, 
and  many  other  substances  constituting  integral  parts  of  the  land, 
have  become  articles  of  commerce,  and  easily  detached  and  removed, 
and,  when  detached  and  removed,  become  personal  property,  as  well 
as  fallen  timber;  but  no  case  is  found  in  which  it  is  suggested  that 
sales  of  such  substances,  with  a  view  to  their  immediate  removal, 
would  not  be  within  the  statute.  Sales  of  growing  timber  axe  as 
likely  to  become  the  subjects  of  fraud  and  perjury  as  are  the  other 
integral  parte  of  the  land,  and  the  question  whetiier  such  sale  is  a 
sale  of  an  interest  in  or  concerning  lands  shovQd  depend  not  upon 
the  intention  of  the  parties,  but  upon  the  legal  character  of  the  sub- 
ject of  the  contract,  which,  in  the  case  erf  growing  timber,  is  that 
of  realty.  This  rule  has  the  additional  merit  of  being  dear,  simple, 
and  of  easy  application— qualities  entitled  to  substantial  weight  in 

C.  85,  68  S.  E.  795,  13  L.R.A.(N.S.)  St.  424,  103  N.  B.  133,  Amu  Cas. 
278  and  note;  Mahan  v.  Clark,  219  Pa.  1915B  233. 

St.  229,  68  Atl.  667,  12  Ann.  Cas.  729  2.  Lee  Lumber  Co.  v.  Hotard,  122 
and  note;  Bruley  v.  Garvin,  105  Wis.  La.  850,  48  So.  286,  129  A.  S.  R.  368. 
625,  81  N.  W.  1038,  48  L.R.A.  839.       Notes:  128  A.  S.  E.  875;  131  A.  S. 

Notes:  86  Am.  Dec.  182;  53  A.  S.  R.  R.  544. 
77;  85  A.  S.  R.  408;  lU  A.  S.  R.  608;       3.  Owens  v.  Lewis,  46  Ind.  488,  15 
128  A.  S.  R.  874  et  aeq.;  131  A.  S.  R.  Am.  Rep.  295;  Kingsley  v.  Holbrook, 
544;  47  L.R.A.(N,S.)  877.  .        45  N.  H.  313,  86  Am.  Dec.  173. 

1.  Mee  V.  Benedict,  98  Mich.  260,  57  4.  Owens  v.  Lewis,  46  Lid.  488,  15 
N.  W.  175,  39  A.  S.  R.  543,  22  LJEI.A.  Am.  Rep.  295.  And  see  Cbops,  vol. 
641;  Kingsley  v.  Holbrook,  45  N.  H,  8,  p.  371. 

313,  86  Am.  Dec.  173 ;  Hirth  v.  Gra-      5.  Fish  v.  Capwell,  18  R.  L  667,  29 
ham,  50  Ohio  St.  57,  33  N.  E.  90,  40  Atl.  840,  49  A.  S,  R.  807,  25  L.R.A. 
A.  S.  R.  641,  19  L.R.A.  721  and  note;   159. 
Weir  V.  Snider  Saw  Mill  Co.,  88  Ohio 
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choosing  between  conflicting  principles.*  In  some  jurisdictions  it 
is  expressly  provided  by  statute  that  trees  continue  as  real  estate  after 
they  are  sold  apart  from  the  land.' 

6.  Inheritable  Character  of  Estate  in  Timber. — Where  it  is  held 
that  a  contract  for  the  sale  of  trees  or  timber  is  a  conveyance  of  real 
estate  the  interest  carried  thereunder  upon  the  death  of  the  grantee 
goes  to  his  heirs  and  not  to  his  executor  or  administrator  as  part 
of  his  estate,®  and  this  is  true  although  the  contract  may  be  for  a 
limited  term,  and  may  contemplate  the  removal  of  timber  within  a 
fixed  time.  It  has  been  objected  to  this  conclusion  that  the  estate 
cannot  be  one  in  fee  and  descendible  as  such,  in  that  it  lacks  one  of 
the  essential  requirements  of  such  estates,  namely,  that  it  may  by 
possibility  endure  forever.  Such  a  possibility  is  generally  held  to  be 
an  essential  feature  of  an  estate  in  fee,  and,  if  applied  in  strictness 
to  these  instruments,  the  requirement  might  be  met  by  the  fact  that 
the  interest  conveyed  includes  the  right  of  absolute  appropriation 
by  severance.  But  this  reasoning  is  not  essential,  for  the  doctrine 
applicable  -to  determinable  fees  may  be  applied.  A  man,  for  example, 
may  have  an  estate  of  inheritance  in  lands  as  long  as  a  certain  tree 
shall  grow,  as  a  man  may  have  an  inheritance  in  the  tree  itself,  and 
upon  the  same  principle  the  estate  conveyed  by  the  deeds  or  con- 
tracts referred  to,  being  in  the  nature  of  a  determinable  fee  in  realty, 
is  subject  to  the  laws  of  devolution  and  transfer  applicable  to  such 
estates;  and,  on  the  death  of  the  intestate,  it  follows  that  the  estate 
passes  to  his  heirs,'  subject  to  the  dower  interest  of  his  widow;  the 
dower,  however,  partaking  of  the  same  infirmity  which  attaches 
to  the  estate  from  which  it  is  derived.*  Timber  reserved  by  a  grantor 
of  real  estate,  upon  his  death,  passes  to  his  heir  at  law.** 

7.  License  to  Enter  on  Land  to  Cut  Timber. — ^In  considering  the 
status  of  parol  agreements  for  the  sale  of  growing  timber  it  should 
be  borne  in  mind  that  at  the  common  law,  apart  from  the  statute 
of  frauds,  there  is  no  distinction  between  unsealed  written  and  oral 
contracts.  Whether  they  are  written  or  only  spoken  they  are  in 
law,  if  not  sealed,  equally  and  only  parol  contracts,  and  so,  in  deter- 
mining the  effect  of  an  agreement  which  fails  to  comply  with  the 
statutory  Requirements  fixed  for  the  transfer  of  real  estate,  written 

6.  Hirth  v.  Graham,  50  Ohio  St.  57,  Tex.  270,  98  S.  W.  238,  123  A.  8.  R. 
33  N.  E.  90,  40  A.  S.  R.  641, 19  L.R.A.   803  and  note. 

721.  9.  Midyette  v.  Gnibbs,  145  N.  C.  85, 

7.  Lee  Lumber  Co.  v.  Hotard,  122  58  S.  E.  795,  13  L.R.A.(N.S.)  278- 
La.  850,  48  So.  286,  129  A.  S.  R.  368.  10.  Hicks  v.  Phillips,  146  Ky.  305, 

8.  Midyette  v.  Grubbs,  145  N.  C.  85,  142  S.  W.  394,  47  L.R.A.(N.S.)  878; 
58  S.  E.  795,  13  L.R,A.(N.S.)  278;  Clap  v.  Draper,  4  Mass.  266,  3  Am. 
Lodwick  Lumber  Co.  v.  Taylor,  100  Dec.  215, 
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and  verbal  agreements  are  equally  to  be  considered  ajs  parol.^*  All 
of  the  eases  dealing  with  the  sale  of  standing  timber,  whether  or  not 
the  agreement  is  considered  as  within  the  statute  of  frauds,  give  prac- 
tically the  same  status  to  the  right  of  the  vendee  of  the  timber  to 
go  upon  the  land  to  cut  and  remove.  This  right  is  a  necessary  inci- 
dent to  all  sales  of  growing  timber  unless  it  is  manifest  that  the 
vendor  himself  is  to  cut  the  timber,  and,  if  not  expressed  in  the 
agreement,  it  is  considered  as  implied  therein.^*  Such  a  right,  if  it 
conferred  upon  the  vendee  the  authority  to  enter  on  the  land  and 
then  exercise  a  right  or  privilege  at  his  own  pleasure,  free  from  the 
control  of  the  owner  of  the  land,  during  the  continuance  of  the  con- 
tract, would  clearly  confer  on  the  vendee  a  right  or  interest  in  the 
premises  which  would  be  within  the  statute  of  frauds,*'  and  this 
conclusion  is  recognized  by  the  decisions  regardless  of  their  attitude 
concerning  the  character  of  the  sale  of  the  timber,  and  so,  in  giving 
the  right  of  entry  effectiveness  when  granted  by  parol,  it  is  consid- 
ered a  mere  license,  which  confers  only  a  privilege,  and  does  not  pass 
an  estate  and  may,  therefore,  be  revoked  or  countermanded  at  any 
time  by  the  licensor.**  There  is  no  question  in  view  of  the  char- 
acter given  it  that  a  valid  license  to  enter  upon  land  and  to  cut  and 
remove  timber  may  be  given  by  parol.**  Such  a  license  very  often 
assumes  the  form  of  a  sale,  and  it  only  fails  to  become  a  sale  because 
it  is  not  put  in  legal  form.**    A  parol  license  to  cut  timber,  being 

11.  Emerson  v.  Shores,  95  Me.  237,  165,  59  A.  S.  R.  905,  34  L.R.A.  821; 
49  Atl.  1051,  85  A.  S.  R.  404;  Fish  Bruley  v.  Garvin,  105  Wis.  625,  81 
V.  Capwell,  18  R.  I.  667,  29  Atl.  840,  N.  W.  1038,  48  L.R.A.  839. 

49  A.  S.  R.  807,  25  L.R.A.  159.    And  Notes :   77  Am.   Dec.   376 ;   111  A. 

see  Contracts,  vol.  6,  p.  639.  S.  R.  608;  13  L.R.A.(N.S.)  278. 

12.  Owens  v.  Lewis,  46  Ind.  488,  15  15.  Jenkins  v.  Lykes,  19  Fla.  148, 
Am.  Rep.  295;  Giles  ▼•  Simonds,  15  45  Am.  Rep.  19;  Baker  v.  Kenney,  145 
Gray  (Mass.)  441,  77  Am.  Dec.  373  la.  638,  124  N.  W.  901,  139  A.  S.  R. 
and  note;  Yockey  v.  Norn,  101  Mich.  456;  Erskine  v,  Plummer,  7  Greenl. 
193,  60  N.  W.  685,  26  L.R.A.  145.  (Me.)  447,  22  Am.  Dec.  216;  Emerson 

Note:  65  L.R.A.  517  et  seq.  v.  Shores,  95  Me.  237,  49  Atl.  1051, 

13.  Giles  y.  Simonds,  15  Gray  85  A.  S.  R.  404;  Claflin  v.  Carpenter, 
(Mass.)  441,  77  Am.  Dec  373.  4  Meto.    (Mass.)    580,   38   Am.   Dec. 

14.  Northern  Pacific  R.  Co.  v.  Paine,  381 ;  Spalding  v.  Archibald,  52  Mich. 
119  U.  S.  561,  7  S.  Ct.  323,  30  U.  S.  365,  17  N.  W.  940,  50  Am.  Rep.  253; 
(L.  ed.)  513;  Owens  v.  Lewis,  46  Ind.  Wait  v.  Baldwin,  60  Mich.  622,  27 
488,  15  Am.  Rep.  295;  Byassee  v.  N.  W.  697,  1  A.  S.  R.  551;  Hirth  v. 
Reese,  4  Meto.  (Ky.)  372,  83  Am.  Graham,  50  Ohio  St.  57,  33  N.  E.  90, 
Dee.  481;  Giles  v.  Simonds,  15  Gray  40  A.  S.  R.  641  and  note,  19  L.R.A. 
(Mass.)  441,  77  Am.  Dec.  373;  Hirth  721;  Bruley  v.  Garvin,  105  Wis.  625, 
V.  Graham,  60  Ohio  St.  57,  33  N.  E.  81  N.  W.  1038,  4S  L.R.A.  839. 

40  A.  S.  R.  641,  19  L.R.A.  721  and  16.  Spalding  v.  Archibald,  52  Mich. 

note;  Pish  v.  Capwell,  18  R.  I.  667,  365,  17  N.  W.  940,  50  Am.  Rep.  253; 

29   Atl.   840,  49   A.    8.  R.   807  and  Hodsdon  v.  Kennett,  73  N.  H.  225, 

note,  25  L.R.A.  159 ;  Keystone  Lumber  60  Atl.  686,  111  A.  S.  R.  607. 

Co.  V.  Kolman,  94  Wis.  465,  69  N.  W.  Note :  77  Am.  Dec,  376. 
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simply  an  authority  to  do  certain  acts  upon  another's  laad^  has  been 
held  to  be  founded  in  personal  confidence  and  therefore  not  to  be 
assignable,  since  the  owner  may  repose  a  confidence  in  the  licensee 
which  he  would  not  extend  to  another.*^  There  is,  however,  author- 
ity to  the  effect  that  a  license  to  cut  timber,  evidenced  by  a  written 
instrument,  is  assignable  whether  made  so  by  express  words  or  not.^^ 
The  assignee  will,  however,  be  bound  by  a  limitation  placed  upon 
the  license  to  enter  although  he  has  no  knowledge  thereof.^*  A  parol 
license  to  cut  timber  being  deemed  personal  between  the  parties  it 
follows  that  it  is  revoked  by  the  licensor's  conveyance  of  the  land  to 
another,*^  or  by  the  death  of  the  licensee  *  or  the  licensor.*  Before 
revocation  in  any  of  the  ways  indicated  the  vendee  may  act  upon  the 
license,  enter  upon  the  land  and  cut  the  timber,  and  his  acts  in  so 
doing  will  not  constitute  him  a  trespasser.'  This  right  of  entry, 
however,  is  not  the  ordinary  actual  occupation,  as  absolute  owner  in 
fee,  but  is  merely  a  right  to  enter  and  remove  the  timber,  doing  no 
damage  and  committing  no  trespass  beyond  what  is  actually  neces- 
sary to  accomplish  this  end,  and  ordinarily  confers  no  right  to  erect 
and  occupy  buildings  or  other  structures  on  the  land.*  After  the 
license  has  been  revoked  the  entry  of  the  licensee  upon  the  land  will 
constitute  a  trespass.*  If  such  license  is  not  revoked  before  the  trees 
are  severed,  the  title  to  the  trees  will  vest  in  the  vendee,  and  the 
license  after  severance  will  become  coupled  with  an  interest  and  irrev- 
ocable, and  the  vendee  will  have  a  perfect  right  to  enter  and  remove 
the  trees  thus  severed.'  According  to  some  decisions  the  licensee  is 
entitled  to  the  timber  severed  from  the  land  by  a  trespasser  or  wrong- 

17.  Emerson  v.  Fisk,  6  GreenL  52  Mich.  365,  17  N.  W.  940,  50  Am, 
(Me.)  200,  19  Anu  Dec.  206;  Bruley   Rep.  253. 

V.  Garvin,  105  Wis.  625,  81  N.  W.       Note:   19  L.R.A.  722  et  seq. 
1038,  48  L.R.A.  839.  4.  Heflin  v.  Bingham,  56  Ala.  566, 

18.  Keystone  Lumber  Co.  v.  Kol-  28  Am.  Rep.  776. 

man,  94  Wis.  465,  69  N.  W.  165,  59  6.  Owens  y.  Lewis,  46  Ind.  488,  15 

A.  S.  R.  905,  34  L.R.A.  82L  Anu  Rep.  295;  Giles  v.  Simonds,  15 

19.  Kemble  v.  Dresser,  1  Meto.  Gray  (Mass.)  441,  77  Am.  Dec  373; 
(Mass.)   271,  35  Am.  Dee.  364.  Hodsdon  y.  Kennett,  73  N.  H.  225,  60 

20.  See  infra,  par.  10.  AtL  686,  111  A.  S.  R.  607. 

1.  Bruley  v.  Garvin,  105  Wis.  625,  6.  Jenkins  y.  Lykes,  19  FUu  148,  45 
81  N.  W.  1038,  48  L.R.A.  839.  Am.  Rep.  19;  Baker  y.  Kenney,  145 

2.  Putney  v.  Day,  6  N.  H.  430,  25  la.  638,  124  N.  W.  901,  139  A.  S.  R. 
Am.  Dec  470;  Hodsdon  v.  Kennett,  456;  Erskine  y.  Plummer,  7  GreenL 
73  N.  H.  225,  60  Atl.  686,  111  A.  (Mc)  447,  22  Am.  Dee.  216;  Emerson 
S.  R.  607 ;  Bruley  y.  Garvin,  105  Wis.  y.  Shores,  95  Me.  237,  49  AtL  1051, 
625,  81  N.  W.  1038,  48  L.R.A.  839.  85  A.  S.  R.  404  and  note;  Giles  v. 

3.  Jenkins  y.  Lykes,  19  Fla.  148,  45  Simonds,  15  Gray  (Mass.)  441,  77  Am. 
Am.  Rep.  19;  Erskine  y.  Plummer,  7  Dec  373;  Delaney  y.  Root,  99  Mass. 
Greenl.  (Mc)  447,  22  Am.  Dec  216;  546,  97  Am.  Dee.  52;  SpaJdingv.  Arch- 
Wetherbee  v.  Green,  22  Mich.  311,  7  ibald,  52  Mich.  365,  17  N.  W.  940,  50 
Am.  Rep.  653;  Spalding  v.  Archibald,   Am.  Rep.  253;  Macomber  y.  Detroit, 
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doer  daring  the  period  of  the  license^'  though  theie  is  also  authority 
to  the  ^ect  that  under  a  mere  permit  to  out  timber  upon  a  certain 
lot,  the  permittee  has  no  title  to  trees  cut  by  a  trespa^er  upon  the  lot.^ 
The  direct  result  of  a  parol  sale  of  standing  trees  would  be  practically 
the  same,  whether  the  agreement  be  considered  as  within  the  statute 
of  frauds  and  therefore  void  or  voidable,  or  whether  it  be  considered 
valid,  and  not  within  the  statute.  The  purchaser  would  be  entitled 
to  enter  upon  the  land  and  to  out  and  remove  the  timber  purchased 
until  his  license  is  revoked.  After  the  revocation,  however,  the  rights 
and  remedies  of  the  purchaser  against  his  vendor  vary  in  some  degree. 
If  the  contract  were  void  it  would  seem  reasonable  that  the  purchaser 
could  maintain  jio  action  for  damage  sustained  by  the  termination 
of  his  license,  but  if  the  contract  were  valid,  the  revocation  of  the 
license  by  the  vendor  would  be  equivalent  to  a  breach  of  an  implied 
or  express  part  of  the  contract,  which  would  bar  the  purchaser  from 
securing  its  benefits  and  would  entitle  him  to  sue  for  damages  for 
a  breach  of  an  executory  contract  of  sale.*  The  contract,  even  if 
within  the  statute,  is  not  properly  speaking  invalid,  as  the  statute 
only  inhibits  all  actions  brought  to  enforce  the  contract,  and  so  where 
it  has  been  in  part  performed,  the  rights,  duties  and  obligations  of 
the  parties  resulting  from  such  performance  stand  unaffected  by  the 
statute.  A  license  cannot  be  revoked  as  to  acts  done  under  it.  The 
revocation  is  prospective,  not  retrospective.  Therefore  it  cannot  affect 
the  title  to  the  vendee  of  trees  severed  at  the  time  of  revocation,  and, 
in  some  instances,  where  the  licensee  has  made  expenditures  upon 
the  faith  of  the  license,  it  cannot  be  revoked  at  the  will  of  the  licensor, 
unless  the  licensee  can  be  placed  in  statu  quo.^*  In  fact,  it  is  a  well 
settied  rule  that  in  regard  to  all  verbal  contracts  for  the  sale  of  lands, 
a  substantial  performance  takes  them  out  of  the  operation  of  the 
statute,  and  in  such  case  a  court  of  equity  will  enforce  a  specific 
performance.*^  Where  the  contract  has  been  fully  executed  by  the 
severance  and  removal  of  trees  it  is  clear  that  it  is  no  longer  revo- 
cable,** and  in  some  jurisdictions  an  irrevocable  license  to  cut  and 

ete.,  R.   Co.,  108  Mioh.  491,   66   N.  455;  Hirth  t.  Graham,  50  Ohio  St. 

W.  376,  62  A.  S.  R.  713  and  note;  57,  33  N.  E.  90,  40  A.  S.  R.  641,  19 

Bniley  v.  Garvin,  105  Wis,  625,  81  L.R.A.  721;  Fish  v.  Capwell,  18  R.  I. 

N.  W.  1038,  48  L.R.A.  839.  667,  29  Atl.  840,  49  A.  S.  R.  807,  25 

Notes:  77  Am.  Dec  376;  86  Am.  L.R.A.  169. 

Dec.  182;  62  A.  S.  R.  714;  19  L.R.A.  Note:  19  L.R.A.  723. 

722  et  seq.;  47  L.R.A.(N.S.)  877.  10.  Owens  v.  Lewis,  46  Ind.  488,  15 

7.  Keystone  Lumber  Co.  v.  Kolman,  Am.  Rep.  295;  Giles  v.  Simonds,  15 
94  Wis.  465,  69  N.  W.  165,  69  A.  S.  Gray  (Mass.)  441,  77  Am.  Dec  373. 
R.  905,  34  L.R. A.  821.                      -  Note :  128  A.  S.  R.  876. 

8.  Note:  47  L.R.A.(N.8.)  877,  11.  Owens  v.  Lewis,  46  Ind.  488, 

9.  Emerson  v.  Shores,  95  Me.  237,  15  Am.  Rep.  295.  And  see  Specific 
49  Atl.  1051,  85  A.  S.  R.  404;  Hill  Pebfokmancb, 

V.  Hill,  113  Mass.  103,  18  Am.  Rep.       12.  Erskine  v.  Plummer,  7  GreenL 
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remove  standing  timber  may  be  created  in  writing  or  provable  by 
parol,  on  account  of  performance  or  payment  of  consideration,  which 
is  an  interest  in  the  land,  and  the  right  acquired  under  such  license 
is  in  effect  an  easement  or  right  analogous  thereto.^^ 

III.  Grants  of  Timber 

In  Oenerai 

8.  Deeds  of  Timber  in  General.^ — ^Regardless  of  the  attitude  of  the 
courts  upon  the  question  of  the  relation  of  the  statute  of  frauds  to 
ordinary  agreements  of  sale  of  timber  it  is  universally  recognized 
that  the  timber  may  be  transferred  by  deed,  grant  or  reservation,  and 
constitute  an  estate  separate  from  the  land  itself.'*  When  so  sepa- 
rated, it  retains  its  character  so  long  as  it  remains  uncut;  but  when 
severed  it  becomes  personal  property.**  It  may  be  difficult  in  many 
cases  to  determine  from  the  terms  of  a  contract  whether  the  parties 
intend  to  grant  a  present  estate  in  the  trees  while  growing,  or  only 
a  right  either  definite  or  vmlimited  as  to  time  to  enter  and  cut,  with 
a  title  to  the  property  when  it  becomes  a  chattel.**  If  the  former 
be  the  case,  then  under  all  the  decisions  an  instrument  adequate  to 
convey  real  estate  is  required,  but  if  the  latter,  it  may  or  may  not 
be  within  the  statute,  depending  upon  the  view  taken  by  the  court 
wherein  the  question  arises.*'  The  courts  holding  to  the  doctrine 
that  such  an  agreement  is  not  within  the  statute  have  been  loath  to 
hold  an  instrument  conveying  standing  timber  to  be  a  deed,  although 
the  agreement  be  evidenced  by  a  written  instrument  which  is  sub- 
stantially a  deed  of  the  trees,*®  nevertheless  when  the  intention  to 
convey  an  interest  in  the  land  is  actually  manifested  the  instrument 
so  conveying  it  should  comply  with  the  requirements  incident  to  a 
deed.  It  is  subject  to  the  registry  or  recording  laws,  although  the 
estate  may  be  a  determinable  one,  and  should,  therefore,  be  recorded 

(Me.)  447,  22  Am.  Dec.  216;  Wait  v.  100  Tex.  270,  98  S.  W.  238,  123  A. 

Baldwin,  60  Mich.  622,  27  N.  W.  697,  S.  R.  803. 

1  A.  S.  R.  551;  Putney  v.  Day,  6  N.       15-  Emerson  v.  Shores,  95  Me.  237, 

H.  430,  25  Am.  Dec  470.  ^9  Atl.  1051,  85  A.  S.  B.  404;  Butter- 

13.  Baker  v.  Kenney,  145  la,  638,  ^^^^  ^^^^^fo,^^*  ^q  ^^^^^^^ 

124  N.   W.  901,  139   A.   S.  B.  456;    7?Ta;  n.Vo    t   -,    •?\     V     7^^ 
i>„fv,««  „   n«>,   ft  XT   TT   AQA   op;  Ar«     (N.S.)  1123;  Lodwick  Lumber  Co.  v. 
Putney  V.  Day,  6  N.  H.  430,  25  Am.    ^.^^j^;    ^^^  ,^^   ^70,  93  8.  W.  238, 

uec.  4/11.  223  A    S  R  803 

14.  Emerson  v.  Shores,  95  Me.  237,       ^g   Lodwick  Lumber  Co   v   Taylor 
49  Atl  1051,  85  A.  S-  B.  404;  BoUand  ^qq  Tex.  270,  98  S.  W.  238^  123  a! 
V.  O'Neal,  81  Mmn.  15,  83  N.  W.  471,  3.  j^   303. 

83  A.  S.  R.  362;  Butterfield  Lumber      '17'  See  supra,  par.  4,  6. 
Co.  V.  Guy,  92  Miss.  361,  45  So.  78,       ig.  Fish  v.  CapweU,  18  B.  L  667, 
131   A.   S.   B.   540,   15  L.B.A.(N.S.)    29  Atl.  840,  49  A.  S.  R.  807,  25  L.B^ 
1123;  Lodwick  Lumber  Co.  v.  Taylor,   159. 
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in  order  to  protect  the  interest  of  the  grantee  properly.^*  The  same 
formalities  may  not,  however,  be  required  to  bind  the  grantor  and 
his  heirs  as  are  necessary  to  affect  a  purchaser  of  the  land  for  value 
from  the  grantor,  for  example,  under  some  statutes,  a  deed  is  required 
to  be  signed  and  sealed  to  convey  an  interest  in  realty,  and  in  order 
to  be  valid  against  any  persons  but  the  grantor  and  his  heirs  it  must 
be  attested,  acknowledged  and  recorded.  The  rule  as  to  the  effective- 
ness of  any  condition  or  defeasance  applies,  and  a  provision  intended 
to  affix  a  condition  to  an  absolute  deed  for  timber,  requiring  its 
removal  within  a  limited  time,  will  not  affect  a  purchaser  from  the 
original  grantee  of  the  timber  unless  the  condition  is  executed  and 
attended  with  all  the  formalities  required  by  the  statute.*^  The  inter- 
est secured  by  a  deed  conveying  standing  timber  may  be  reconveyed 
by  deed.^  According  to  some  decisions,  since  the  timber  granted  or 
reserved  separately  from  the  land  retains  its  character  as  real  estate 
so  long  as  it  remains  uncut,'  the  owner  of  the  soil  cannot  be  revested 
with  title  to  the  timber  conveyed  by  him  by  a  mere  verbal  declara- 
tion of  his  grantee  that  he  has  surrendered  it  to  the  owner  of  the 
soil.'  This  conclusion  has,  however,  been  questioned,^  and  it  has  been 
held  that  where  a  valid  deed  for  growing  timber  has  been  executed 
or  the  land  has  been  sold  reserving  the  trees,  this  constitutes  a  valid 
severance  of  the  trees  from  the  land,  they  become  personal  property, 
and  the  vendee's  interest  in  them  may  be  transferred  or  assigned  as 
personal  property.* 

9.  Warranty  of  Title  to  Timber, — ^Where  a  deed  for  standing  tim- 
ber conveys  an  interest  in  the  land  it  is  not  controlled  by  the  doctrine 
of  warranty  or  applicable  to  sales  of  personal  property,  and  so  the 
doctrine  of  caveat  emptor  must  apply  in  the  absence  of  fraud,  unless 
the  purchaser  has  been  protected  by  a  covenant  of  warranty  of  title 
in  the  deed,  as  such  a  covenant  will  not  be  implied,^  and  warranty 
where  it  is  inserted  in  a  conveyance  of  standing  timber  is  a  real  and 
not  a  personal  warranty.'  The  contrary  has  been  held  in  a  case 
where  the  trees  conveyed  were  particular  ones  marked  in  a  certain 
manner,  it  being  held  that  notwithstanding  the  fact  that  the  instru- 
ment of  conveyance  was  a  deed,  it  constituted  a  bill  of  sale  of  per- 

19.  McRae  v.  StillweU,  111  Ga.  d5,  Atl.  840,  49  A.  S.  R.  807,  25  L.R.A, 
36  S.  E.  604,  55  L.R.A.  513;  Kingsley  159;  Smith  v.  Bryan,  6  Md.  141,  59 
V.  Holbrook,  45  N.  H.  313,  86  Am.   Am.  Dec.  104. 

Dec.  173.    And  see  Records.  5.  Kingsley  v.  Holbrook,  45  N.  H. 

20.  Kingsley  v.  Holbrook,  45  N.  H.  313,  86  Am.  Dec.  173 ;  Fairbanks  v. 
313,  86  Am.  Dec.  173.  Stowe,  83  Vt.  155,  74  Atl.  1006,  138 

1.  Bond   V.    Un^erecht,    129    Tenn.   A.  S.  R.  1074. 

631, 167  S.  W.  1116,  L.R.A.1915A  571.  Note:  47  L.R.A. (N.S.)   871  et  seq. 

2.  Emerson  v.  Shores,  95  Me.  237,  6.  Slocum  v.  Seymour,  36  N.  J.  L. 
49  Atl.  1051,  85  A.  S.  R.  404.  138,  13  Am.  Rep.  432. 

3.  Note:  128  A.  S.  R.  874.  7.  Note:  55  L.R.A.  516. 

4.  Fish  V.  Capwell,  18  R.  I.  667,  29 
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sonalty  merely,  and  therefore  a  covenant  of  general  warranty  of  title 
contained  in  it  and  a  provision  for  a  lien  on  the  land  described  to 
make  good  the  warranty  was  not  a  covenant  running  with  the  trees, 
but  was  merely  a  warranty  as  to  personalty,  and  therefore  did  not 
run  with  the  trees  but  was  merely  a  personal  right  of  the  first  vendee 
and  recovery  could  not  be  had  against  the  vendor  by  a  subsequent 
purchaser.^  A  warranty  as  to  the  size  of  timber  sold  does  not  pass 
to  one  who  purchases  ^e  timber  by  parol  from  the  one  to  whom 
the  warranty  was  made,  as,  in  order  that  a  parol  sale  shall  be  valid, 
there  must  be  a  sale  of  personalty,  and  there  is  no  rule  by  which  a 
warranty  of  a  chattel  attaches  to  and  nms  with  it  as  with  land.* 
10.  Right  of  Grantee  of  Land  as  against  Prior  Interest  Secured 
'  in  Timber. — The  rights  of  purchasers  of  land  as  against  persons  claim- 
ing an  interest  in  the  timber  through  the  purchaser's  grantor  some- 
times come  into  conflict.  In  view  of  what  has  been  said  in  reference 
to  the  character  of  timber  as  real  estate,  it  would  seem  clear  that  the 
purchaser  of  the  timber  by  deed,  which  is  duly  acknowledged  and 
recorded,  holds  his  title  as  against  a  subsequent  grantee  of  the  land,^' 
and  the  same  is  true  where  the  timber  is  reserved  or  excepted  in  the 
deed  by  which  the  grantor  of  the  subsequent  grantee  took  title." 
Where,  however,  the  reservation  in  a  deed  does  not  constitute  an  excep- 
tion, but  is  viewed  merely  as  an  unassignable  hcense,  it  is  revoked 
by  a  subsequent  conveyance  of  the  land.**  The  sale  of  standing  tim- 
ber by  a  written  instrument  not  acknowledged  or  recorded  as  a  deed 
amounts  only  to  an  executory  contract  or  revokable  license  which  is 
revoked  by  a  subsequent  conveyance  of  the  land  to  another  person ; 
as  to  such  subsequent  purchaser  the  license  is  void.  And  this  con- 
clusion would  be  reached  even  if  it  should  be  held  that  the  original 
agreement  was  not  within  the  statute  of  frauds  and  therefore  valid 
as  between  the  parties  thereto.*'  This  would  certainly  be  true  if 
the  sale  were  considered  void  as  not  being  within  the  requirements 
of  the  statute/*  and  the  fact  that  the  purchaser  of  the  timber  has 
paid  for.  the  same  in  full  will  not  affect  this  conduflion.*^    Nor  will 

8.  Asher  Lumber  Co.  v.  Gomett,  58  29  Atl.  840,  49  A.  8.  R.  807,  26  L.KA. 
S.  W.  438,  22  Ky.  L.  Rep.  569,  56  159;  Byasse  v.  Reese,  4  Meto.  (Mass.) 
L.R.A.  672.  372,  83  Am.  Dec.  48L 

9.  Note :  55  L.R. A.  515.  As  to  war-  14.  Northern  Pac.  R.  Co.  v.  Paine, 
ranty  generally,  see  Sales.  119  U.  S.  561,  7  S.  Ct  323,  30  U.  S. 

10.  Lee  Lumber  Co.  v.  Hotard,  122  (L.  ed.)  513;  Jenkins  v.  Lykes,  19  Fla. 
La.  850,  48  So.  286,  129  A.  S.  R.  368.  148,  45  Am.  Rep.  19;  Owens  v.  Lewis, 
And  see  supra,  par.  8.  46  Ind.  488,  15  Am.  Rep.  295;  Bruley 

11.  Wait  V.  Baldwin,  60  Mich.  622,  v.  Garvin,  105  Wis.  625,  81 N.  W.  1038, 
27  N.  W.  697,  1  A.  S.  R.  551.  48  L.RA.  839. 

12.  United  States  Coal,  etc.,  Co.  v.  Note:  128  A  S.  R.  875. 
Harrison,  71  W.  Va.  217,  76  S.  E.  15.  Jenkins  v.  Lykes,  19  Fla.  148, 
346,  47  L.R.A.(N.S.)  870.  45  Am.  Rep.  19, 

13.  Fish  V.  Capwell,  18  R.  I.  667, 
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the  fact  that  the  grantor  of  the  land  gave  notice  to  the  grantee  that 
the  timber  had  previously  been  sold  to  another.  The  purchaser 
of  the  timber  will  be  compelled  to  seek  redress  from  his  vendor.^* 
The  lawful  way  for  a  vendor  of  timber  to  protect  his  vendee  under 
such  circumstances  would  be  to  reserve  the  timber  so  sold,  in  the  deed 
conveying  the  land.^'  Where  this  is  done  the  vendor  may  either 
proceed  himself  under  the  reservation  or  permit  the  person  who  pur- 
chased the  timber  from  him  to  proceed  to  cut  and  remove.^®  There 
are,  however,  cases  which  seem  to  imply  that  notice  of  a  sale  of  the 
timber  prior  to  the  conveyance  of  the  land  will  protect  the  interest 
of  the  purchaser  of  the  timber.**  And  where  the  sale  of  the  timber 
was  made  by  deed  duly  executed  and  complying  with  the  require- 
ments of  the  statute  of  frauds,  actual  notice  of  the  title  so  conveyed 
or  such  facts  as  might  put  a  subsequent  grantee  on  inquiry  may  be 
sufficient  to  charge  him  with  notice  of  the  outstanding  tiUe  and  adSfect 
his  interest  in  the  land.^^  So  it  has  been  held  that  persons  who  enter 
into  the  possession  of  land  under  a  grant  of  the  right  to  remove  the 
timber  therefrom,  construct  logging  camps,  and  engage  in  cutting 
such  timber,  are  in  such  open  and  adverse  possession  as  to  constitute 
notice  of  their  right  to  subsequent  purchasers  of  the  land.  The  facts 
that  such  logging  camps  are  more  extensive  than  required  to  remove 
that  particular  timber  and  that  such  persons  are  engaged  in  general 
logging  operations  in  the  vicinity  are  immaterial.*  But  a  bona  fide 
purchaser  of  the  land  without  notice  of  the  existence  of  an  unrecorded 
deed  to  the  timber  will  take  titie  clear  of  such  incumbrance.*  A  license 
to  cut  timber  is  revoked  by  a  contract  to  convey  the  land  as  readily 
as  by  a  deed,  for  such  a  contract  vests  in  the  future  grantee  the 
beneficial  title  to  the  timber  as  between  him  and  his  grantor,  and 
the  grantor  is  divested  of  all  right  to  dispose  of  the  timber  thereafter, 
and  this  is  the  case  whether  the  contract  is  for  the  whole  or  only 
an  undivided  half  of  the  land.  In  the  latter  case  the  revocation  will 
be  pro  tanto.*  If,  however,  a  grantee  has  notice  of  a  parol  sak 
and  permits  the  purchaser  to  continue  to  act  under  the  license  ax^com- 
panying  the  sale,  it  will  be  considered  as  unrevoked  until  expressly 
revoked  by  such  purchaser  or  by  a  subsequent  conveyance.*    Ordina- 

16.  Emerson  v.  Shores,  95  Me.  237,       20.  Bolland  v.  O'Neal,  81  Minn.  15, 
49  Atl.  1051,  85  A.  S.  R.  404.  83  N.  W.  471,  83  A.  S.  R.  362. 

17.  Emeison  v.  Shores,  95  Me.  237,       Note:  56  L.R.A.  514  et  seq. 

49  Atl.  1051,  85  A.  S.  R.  404;  Wim-  1.  Bolland  v.  O'Neal,  81  Minn.  15, 

brow  V.  Morris,  118  Md.  91,  84  Atl.  83  N.  W.  471,  83  A.  S.  R.  362. 

238,     47   L.R.A.(N.S.)    882;   Mengal  2.  Weir  v.  Snider  Saw  Mill  Co.,  88 

Box  Co.  v.  Moore,  114  Tenn.  596,  87  Ohio   St.  424,  103  N.   B.  133,  Ann. 

S.  W.  415,  4  Ann.  Cas.  1047.  Cas.  1915B  233. 

18.  Heflin  v.  Bingham,  56  Ala.  666,  3.  Bniley  v.  Garvin,  105  Wis,  625, 
28  Am.  Rep.  776.  81  N.  W.  1038,  48  L.R.A.  839. 

19.  Byasse  v.  Reese,  4  Mete.  (Ky.)  4.  Jenkins  v,  Lykes,  19  Fla.  148,  45 
372.  83  Am.  Dec.  481.  Am.  Rep.  19. 
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rily,  however,  notwithstanding  the  absence  of  evidence  of  notice  by 
the  grantee  the^  act  of  the  licensee  in  cutting  timber  after  conveyance 
of  the  land  will  not  entiUe  him  to  such  timber  as  against  the  new 
owner  of  the  land  if  there  are  no  circumstances  which  constitute  an 
estoppel.* 

Fee  Simple  and  TerrndnabU  Estates  in  Timber 

11.  Deeds  Conveying  Fee  Simple  Estate  and  Perpetual  License  to 
Remove  Timber.^ — It  is  recognized  that  there  may  be  different  owner- 
ships in  real  estate,  according  to  its  different  characters,  as  for  example 
the  trees  and  the  land,  and  the  fact  of  diverse  ownership  does  not 
change  the  character  of  timber  as  real  estate  until  actually  severed.* 
This  being  the  case,  a  fee  simple  title  can  be  made  in  one  character 
of  real  estate  as  well  as  another,  and  it  is  as  lawful  and  binding  to 
make  a  fee  simple  title  to  the  trees  forming  a  part  of  the  land  as 
to  make  a  deed  to  the  entire  real  estate,  including  the  land,'  and 
to  keep  thereby  the  two  estates  perpetually  separate.  Or  a  perpetual 
license  or  easement  to  enter  and  cut  timber  upon  the  land  of  another 
may  be  granted.®  In  line  with  this  conclusion  it  has  been  held  that 
a  grant  to  one,  his  heirs  and  assigns,  of  all  the  trees  and  timber 
standing  and  growing  on  certain  lands  forever,  with  liberty  to  cut 
and  carry  them  away,  conveys  an  estate  of  inheritance  in  the  trees 
and  timber,  with  an  exclusive  interest  in  the  soil  so  far  only  as  it 
may  be  necessary  for  the  support  and  nourishment  of  the  trees,  and 
the  grantee  can  maintain  trespass  quare  clausum  fregit  against  the 
owner  of  the  soil  for  cutting  down  the  trees.*  So  where  a  deed  is 
regularly  executed  selling  and  conveying  the  "saw  timber,"  *•  or  "all 
the  green  pine  timber"  ^^  growing  on  certain  lands,  and  no  mention 
is  made  in  the  conveyance  as  to  when  if  ever  the  timber  is  to  be  cut 
and  removed,  but  the  deed  is  wholly  without  condition  or  limitation, 
the  absolute  title  passes  to  the  purchaser,  and  the  grantor  or  his 
grantee  of  the  land  is  not  entitled  to  have  the  deed  canceled,  upon 
the  ground  that  it  was  improvidently  made  in  that  it  does  not  limit 
the  time  for  removal,  although  the  land  may  be  useless  or  seriously 
impaired  in  value,  so  long  as  the  timber  remains  thereon,  and  the 

5   Northern  Pac  R,  Co.  v.  Paine,  Am.  Dec.  215;  Delaney  v.  "Root,  99 

119  U.  S.  661,  7  S.  Ct  323,  30  U.  S.  Mass.  546,  97  Am.  Dec.  52. 

(L.  ed.)  613.  Notes:  123  A.  S.  R.  806;  3  British 

6.  See  supra,  par.  3.  Rul.  Cas.  890. 

7.  Butterfield  Lumber  Co.  v.  Guy,  10.  Magnetic  Ore  Co.  v.  Maikbury 
92  Miss.  361,  46  So.  78,  131  A.  S.  R.  Lumber  Co.,  104  Ala.  465,'  16  So.  632, 
540,  15  L.R.A.(N.S.)  1123,  63  A.  S.  R.  73,  27  L.R.A.  434. 

Note:  47  L.R.A.(N.S.)  873.  11.  Butterfield  Lumber  Co.  v.  Guy, 

8.  Baker  v.  Kenney,  145  la.  638,  92  Miss.  361,  46  So.  78,  131  A,  S.  R. 
124  N.  W.  901,  139  A.  S.  R.  456.  540,  15  L,R.A.(N.S.)  1123. 

9.  Clap  V.  Draper,  4  Mass.  266,  3 
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purchaser  has  failed  to  remove  it  within  a  reasonable  time.**  The 
interest  of  the  purchaser  of  timber  under  a  deed  has  no  less  claim 
to  the  protection  of  the  law  than  the  interest  which  the  seller  retains 
in  the  soil.  If  the  grantor  desired  to  limit  the  title  which  he  con- 
veyed, he  should  have  placed  it  in  the  contract  If  it  had  been  his 
purpose  to  grant  a  license  merely  to  enter  the  land  and  cut  the  trees, 
his  contract  should  have  been  drawn  so  as  to  express  this  intention. 
Not  having  done  so,  it  is  not  for  the  court,  at  his  instance,  to  give 
to  this  contract  an  intention  which  deprives  the  vendee  of  his  prop- 
erty and  is  contradictory  of  the  terms  of  the  deed  made  by  the 
vendor.*'  The  same  rule  applies  with  equal  force  to  a  purchaser 
of  the  land  from  the  first  grantor  by  deed,  reciting  the  previous  sale 
of  the  timber.**  Many  of  these  decisions,  although  they  determine 
the  continuance  of  ownership  in  the  trees  to  be  perpetually  in  the 
grantee,  do  not  decide  directly  the  continuance  of  the  right  of  entry 
for  the  purpose  of  cutting  and  removing  after  the  lapse  of  a  reason- 
able time.  This  distinction  will  be  more  fully  developed  later.** 
But  the  latter  question  is  specifically  passed  upon  in  some  of  the 
decisions,  and  a  conveyance  granting  "all  the  timber  and  growth 
of  timber"  on  certain  lands,  with  the  privilege  at  all  times  of  enter- 
ing to  cut  and  remove  the  same  and  to  have  and  to  hold  the  same 
forever,  has  been  held  to  grant  a  perpetual  right  to  remove  the 
timber  when  no  time  for  its  removal  is  specified.  The  use  of  the 
words  "growth  of  timber,"  togethet  with  "forever,"  indicates  that  the 
purpose  of  the  instrument  was  to  convey  not  only  the  timber  then 
standing  but  that  which,  would  grow  in  the  future.^*  And  so  where 
a  deed  expressly  conveys  to  the  vendee,  his  heirs  and  assigns,  for- 
ever, in  fee  simple,  certain  land,  q)ecified  to  consist  of  all  the  timber 
on  a  certain  tract,  there  goes  with  the  title  to  the  timber  the  right 
to  the  use  of  the  soil  for  its  sustenance  and  of  entry  upon  the  land 
for  its  enjoyment.  Consequently,  no  such  limitation  as  that  the 
timber  must  be  removed  within  a  reasonable  time  can  be  imported 
by  construction  into  such  a  grant  or  reservation.  The  very  terms 
of  the  deed,  when  it  says  the  title  is  conveyed  in  fee  simple  forever, 
answer  any  question  that  might  otherwise  arise  as  to  the  nature  and 
duration  of  the  right  granted.    If  the  vendee,  long  afterward,  enters 

12.  Magnetic  Ore  Co.  v.  Markbury  13.  Butterfleld  Lumber  Co.  v.  Guy, 

Lumber  Co.,  104  Ala.  465,  16  So.  632,  92  Miss.  361,  46  So.  78,  131  A.  S.  R. 

63  A.  S.  R.  73,  27  L.R.A.  434;  Butter-  540,  15  L.R.A.(N.S.)  1123. 

field  Lumber  Co.  v.  Guy,  92  Miss.  361,  14.  Magnetic  Ore  Co.  v.  Markbury 

45  So.  78, 131  A.  S.  R.  540,  15  L.R.A.  Lumber  Co.,  104  Ala.  465,  16  So.  632, 

(N.S.)    1123;    Smith   v.   Furbish,   68  53  A.  S.  R.  73,  27  L.R.A.  434. 

N.  H.  123,  44  Atl.  398,  47  L.R.A.  226.  15.  See  supra,  par.  12  et  seq. 

Notes:    46    L.R.A. (N.S.)     677;    47  16.  Baker  v.  Kenney,  145  la.  638, 

L.R.A.(N.S.)  871;  3  British  Rul.  Cas.  124  N.  W.  901,  139  A.  S.  R.  456. 

886  et  seq.  Note:  3  British  Rul.  Cas.  891, 
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and  cuts  the  timber,  he  is  not  liable  to  one  who  has  in  the  meantime 
acquired  the  title  to  the  soil.^^  Likewise  a  fee  simple  deed  conveying 
''all  the  pine  trees  and  timber  suitable  for  milling  purposes"  conveys 
a  fee  simple  ki  such  trees  at  the  date  of  the  deed  and  in  so  much  of 
the  land  as  is  necessary  to  sustain  them,  and  the  fact  that  the  grantee 
exercises  part  of  his  right  under  the  deed  does  not  deprive  him  or  his 
grantees  from  again  entering  upon  the  land  and  cutting  such  trees 
as  wer«  suitable  for  milling  purposes  at  the  time  of  the  execution  of 
the  deed,  and  the  terms  thereof  being  unconditional,  he  is  not  required 
to  cut  the  timber  within  a  reasonable  time.^^  Some  p{  the  decisions 
make  the  intention  to  sever  the  timber  the  test  for  determining 
whether  the  time  for  removal  is  unlimited  or  for  a  reasonable  time, 
and  hold  that  if  the  deed  is  silent  as  to  the  time  of  removal,  and  there 
is  nothing  in  the  other  stipulations  of  the  contract,  or  in  the  situa- 
tion of  the  parties  or  the  circumstances  surrounding  them  at  the  time 
the  contract  was  executed,  to  show  that  a  severance  of  the  timber 
from  the  soil  was  contemplated,  the  failure  to  remove  within  a  reason- 
able time  does  affect  the  grantee's  rights.  Where,  however,  it  is  clear 
that  the  parties  contemplated  a  severance,  though  no  time  is  fixed 
therefor,  a  removal  within  a  reasonable  time  is  implied*^*  Where 
timber  is  conveyed  absolutely,  a  separate  instrument  by  which  the 
purchaser  agrees  to  remove  the  same  within  a  specified  time  is  inad- 
missible to  show  that  the  right  to  remove  has  been  forfeited,  where 
the  statute  provides  that  no  writljen  conveyance  of  any  lands  shall 
be  defeated  nor  any  estate  encumbered  by  any  agreement  unless 
inserted  in  the  condition  of  conveyance  and  made  part  thereof, 
although  the  purchaser  might  be  liable  thereon  if  he  did  not  perform 
the  conditions  unless  they  were  modified.  Such  a  defeasance  being 
an  interest  in  land  must  be  under  seal  to  be  admissible  in  evidence.** 
12.  Limitation  ef  Right  to  Remove;  Reasonable  Time. — ^Although 
it  is  generally  conceded  that  the  parties  to  an  agreement  may,  if  they 
choose,  make  a  contract  whereby  one  will  be  entitied  to  a  perpe^^ual 
right  to  enter  upon  the  land  of  the  other  and  remove  timber  there- 
from, it  has  been  held  in  the  majority  of  the  decisions  that  such 
an  agreement  is  so  unreasonable  in  its  nature  that  no  contract  will 
be  held  to  have  this  effect  unless  it  is  plainly  manifest  from  its  terms 
that  such  was  the  intention  of  the  parties,^  and  therefore  a  deed  con- 

17.  Lodwick  Lnmber  Co.  v.  Taylor,       Note:  3  British  RuL  Cos.  887. 

100  Tex.  270,  98  S.  W.  238,  123  A.  20.  Kingsley  v.  Holbrook,  46  N.  H. 

S.  R.  803.  313,  86  Am.  Dec  173. 

Note:  3  British  Rui.  Cas.  892.  Note:  56  L.R^,  528. 

18.  Wilson  Lumber  Co,  v.  D.  W.  1.  McRae  v.  StillweU,  111  Oa.  66, 
Alderman,  etc.,  Co.,  80  S.  C.  106,  61  36  S.  E.  '604,  55  L.R.A.  513  and  note; 
S.  E.  217,  128  A.  S.  R.  865.  Hicks  v.  Phillips,  146  Ky.  305,  142 

19.  Hicks  V.  Phillips,  146  Ky.  305,  S.  W.  394,  47  L.R.A.(N.S.)  878;  East- 
142  S.  W.  394,  47  L.R.A.(N.S.)   878.  em    Kentucky    Mineral,   etc.,    Co.    y. 
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veying  timber  without  stipulating  the  time  within  which  it  must 
be  removed  is  usually  construed  as  implying  that  such  removal  shall 
be  within  a  reasonable  time.*  The  courts  are  apparently  ready  to 
lay  hold  of  any  expressions  in  the  instrument  itself  or  in  the  sur- 
rounding circumstances  as  a  basis  for  construing  a  deed  as  granting 
a  reasonable  time  only,  rather  than  an  unlimited  time  for  removal. 
Thus  where  an  owner  of  timber  land  conveyed  the  pine  timber 
thereon  with  the  right  to  remove  in  ten  years  and  subsequently 
replaced  this  deed  with  a  second  one  conveying  all  the  timber  stand- 
ing, growing  or  being  on  the  land  to  the  vendee,  his  heirs  and  assigns, 
to  have  and  to  hold  the  same  forever,  with  a  right  at  all  reasonable 
times  to  enter,  cut  and  remove,  the  court,  in  holding  that  the  right 
of  entry  and  removal  must  be  exercised  within  a  reasonable  time, 
pointed  out  the  circumstance  that  the  second  deed  was  so  closely  con- 
nected with  the  first  as  clearly  to  constitute  pail;  of  the  same  trans- 
action, and  the  fact  that  the  first  deed  contained  a  limitation  should 
be  considered  in  determining  the  intention  of  the  parties  to  the  second 
deed  as  to  the  time  within  which  the  timber  should  be  removed; 
moreover  the  court  considered  the  scope  of  the  entire  document, 
referred  to  the  fact  that  the  instrument  contained  a  blank'  which 
Apparently  was  intended  to  be  filled  up  with  a  hmitation,  and  held 
further  that  the  habendum,  notwithstanding  the  use  of  the  word 
forever,  did  not  carry  a  fee  simple  estate,  reliance  being  placed  on 
the  fact  that  the  timber  conveyed  was  only  that  growing  or  being 
on  the  land  at  the  time  of  the  conveyance,  and  its  duration  of  life 
was  not  consistent  with  the  perpetual  character  of  a  fee  simple  estate.* 
So  a  provision  in  a  conveyance  of  timber  granting  a  right  of  way 
through  the  land  to  continue  as  long  as  saw  mill  operations  might 
require  was  held  to  indicate  strongly  that  it  was  not  the  intention 
of  the  parties  to  convey  a  right  to  enter  and  remove  in  perpetuity.* 
And  a  provision  for  payment  for  timber  consisting  of  a  percentage 
of  the  profits  derived  from  cutting  and  removing  it  was  held  to  result 
obviously  in  the  conclusion  that  the  parties  intended  that  the  timber 
should  be  removed  within  a  reasonable  time,  as  otherwise  the  grantor 
would  not  receive  consideration  for  his  grant.*     Where  a  deed  to 

Swann-Day  Lumber  Co.,  148  Ky.  82,  Hoit  v.  Stratton  Mills,  64  N.  H.  109, 

146  S.  W.  438,  46  L.R.A.(N.S.)   672  20  Am.  Rep.  119;  Beatty  v.  Mathew- 

and  note;   Beatty  v.  Mathewson,   40  son,  40  Can.  Sup.  Ct.  567, 12  Ann.  Cas. 

Can.  Sup.  Ct.  557,  12  Ann.  Cas.  913,  913,  3  British  Rul.  Cas.  859  and  note. 

3  British  Rul.  Cas.  859  and  note.  Notes:   128  A.  S.  B.  870  et  seq.; 

2.    McRae  v.  Stillwell,  111  Ga.  65,  12  Ann.  Cas.  918. 

36  S.  E.  604,  55  L.R.A.  513  and  note;  3.  Beatty    v.    Mathewson,   40    Can. 

Baker  v.   Kenney,   145   la.   638,   124  Sup.   Ct.   557,   12   Ann.   Cas.   913,   3 

N.  W.  901,  139  A.  S.  R.  456;  Eastern  British  Rul.  Cas.  869. 

Kentucky  Mineral,  etc.,  Co.  v.  Swann-  4.  McRae  v.  Stillwell,  111  Ga.  65, 

Day  Lumber  Co.,  148  Kv.  82,  146  S.  36  S.  E.  604,  56  L.R.A.  513. 

W.  438,  46L.R.A.(N.S.)  672  and  note;  5.  Eastern  Kentucky  Mineral,  etc., 
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the  standing  timber  on  separate  tracts  of  land  provides  that  it  shall 
remain  in  force  as  to  each  tract  until  one  year  after  the  vendee  begins 
to  cut  timber  therefrom,  it  has  been  held  that  the  vendee  is  required 
to  begin  cutting  within  a  reasonable  time  notwithstanding  the  fact 
that  the  grant  of  the  right  of  entry  is  unlimited.*  What  constitutes 
a  reasonable  time  is  treated  elsewhere  in  this  article.' 

13.  Rule  that  Title  to  Timber  Remains  in  Vendee  after  Expiration 
of  Time  for  Removal. — The  title  to  timber  is  not  necessarily  fixed 
by  the  time  limited  for  removal,  and  it  is  possible  for  the  title  to  remain 
in  the  vendee  of  the  timber  after  his  right  to  enter  and  remove  has 
terminated.  This  conclusion  has  been  reached  in  some  of  the  cases 
wherein  no  express  limitation  as  to  removal  has  been  fixed,  but  which 
the  courts  have  construed  as  implying  a  reasonable  time,  and  the 
rule  has  been  laid  down  that  regardless  of  the  question  as  to  whether 
the  right  to  enter  and  cut  can  be  exercised  after  a  reasonable  time, 
the  title  to  the  timber  having  been  conveyed  absolutely  remains 
indefinitely  in  the  grantee.*  So  it  has  been  held  that  the  fact  that 
in  an  instrument  conveying  or  selling  standing  timber  a  limited  time 
is  fixed  within  which  the  timber  is  to  be  cut  and  removed  does  not 
necessarily  prevent  the  title  from  vesting  in  the  grantee,®  and  con- 
tracts for  the  sale  of  standing  trees  to  be  removed  within  a  specified 
time  may  be  regarded  as  conveying  an  absolute  title,  in  which  case 
the  agreement  to  remove  is  considered  a  covenant  by  the  vendee. 
When  so  construed  the  timber  remains  the  property  of  the  purchaser 
although  not  removed  within  the  time  prescribed,*®  and  the  vendee 
may  enter  upon  the  land  after  the  expiration  of  the  time  and  remove 
the  timber,  though  such  entry  will  constitute  a  trespass  and  subject 
him  to  an  action  in  trespass  quare  clausum  fregit,  and  to  the  pay- 
ment of  damages  for  his  act.**  A  wrongful  taking  of  the  timber 
by  the  vendor  after  the  time  limited  by  the  contract  is  a  conver- 

Co.  V.   Swann-Day  Lumber  Co.,  148  57  N.  W.  175,  39  A.  S.  R.  543,  22 

Ky.   82,   146   S.   W.   438,  46   L.RA.  L.R.A.  641. 

(N.S.)  672.  Notes:  63  A.  S.  B.  77;  55  L.R.A. 

6.  Hall  V.  Eastman,  89  Miss.  588,  43  ^14  et  seq. 

So.  2,  119  A.  S.  R.  709.  ^^'  C.  W.  Zimmerman  Mfg.  Co.  v. 

7.  See  infra    par.  16.  ^»^'^^^'  ^^^  ^«-  ^^^'  ^2  So.  858,  123 

8   Magnetic ' Ore   Co    V    Markbnrv   ^'    ^'   ^'    ^^'   ^   L.R.A(N.S.)    663; 

Lumber  Co.,  104  Ala.  465,'l6  So.  632,  ^JJ^^^J  \'  ^^^^'  ^^J  Cal.  1,  81  Pac. 

Ko  A    o  T>  rro  Of?  T  r>  K    AOA    T3  4-*.  J  121,  109  A.  S.  R.  107;  Hoit  V.  Strat- 

53  AS.  R.  73,  27  LR.  A.  434;  Butter-  t^^'^ills,  54  N.  H.  109,  20  Am.  Rep. 
field  Lumber  Co.  v.  Guy,  92  Miss.  361,  ^^o 

fi^^;'^.^^o\^■^•^^?••^•£'^\3^^^;?;f•  Note:  47  L.R.A.(N.S.)  871  et  seq. 
(N.S.)   1123;  Hoit  v.  Stratton  Mills,       ^j^j  gee  infra,  par.  15. 

54  N.  H.  109,  20  Am.  Rep.  119;  Smith  n.  c.  W.  Zimmerman  Mfg.  Co.  v. 
V.  Furbish,  68  N.  H.  123,  4^1  Atl.  398,  DafTin,  149  Ala.  380,  42  So.  858,  123 
47  L.R.A.  226.  A.  S.  R.  58,  9  L.R.A.(N.S.)  663;  ]\[id. 

Note:  3  British  Rul.  Cas.  803.  vettc  v.  Grubbs,  145  N.  C.  85,  58  S. 

9.  Mee  v.  Benedict,  98   Mich.  260,    E.  795,  13  L.R.A. (N.S.)  278. 
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sion  for  which  an  action  by  the  vendee  will  lie,  although  it  may 
be  that  he  would  be  entitled  to  remove  the  timber  but  not  to  appro- 
priate it  to  his  own  use.  On  the  other  hand,  the  vendor  has  a  right 
of  action  against  the  vendee  for  a  breach  of  covenant  in  not  removing 
the  timber  as  agreed.  ^^  It  has  been  held  that  a  vendee  of  the  timber 
cimnot  secure  authority  from  the  court  to  enter  and  remove  his 
timber  after  the  expiration  of  the  time  allowed  therefor.*'  When 
an  instrument  conveys  the  title  to  timber  and  a  doubt  appears  from 
the  terms  used  as  to  whether  it  was  intended  that  it  should  revert 
to  the  grantor  at  the  end  of  the  period  limited  for  removal,  the  doubt 
should  be  resolved  against  the  reversion,  for  to  conclude  otherwise 
would  make  of  the  limitation  a  condition  subsequent  carrying  a 
forfeiture  of  title,  instead  of  a  covenant,  and  it  is  a  general  principle 
that  such  conditions  are  not  favored  in  law  and  must  be  strictly 
construed.^*  Thus  it  has  been  held  that  a  grant  of  timber  on  a 
specified  tract  of  land  containing  an  agreement  to  remove  within  a 
time  specified,  and  if  not  so  removed  to  pay  rent,  is  an  absolute  con- 
tract for  the  sale  of  such  timber  and  the  failure  to  remove  within 
the  time  stipulated  does  not  divest  the  purchaser  of  his  title,  for  the 
stipulation  is  clearly  a  covenant  and  not  a  condition  carrying  a  for- 
feiture, nor  will  a  failure  to  pay  the  rent  necessarily  result  in  such  a 
penalty,  nor  can  the  agreement  be  controlled  or  affected  by  proof  that 
it  was  the  intention  of  the  parties  that  the  vendees  should  commence 
removal  within  a  certain  time  from  the  date  of  the  instrument.** 
It  has  been  stated  in  some  of  the  decisions  that  the  rule  as  to  title  will 
apply  equally  to  cases  where  the  instrument  of  sale  is  not  a  deed,  but 
is  recognized  as  a  valid  parol  contract.**  In  any  event,  however,  it 
will  be  found  from  an  examination  of  the  cases  that  the  conclusion 
of  the  court  as  to  whether  the  title  to  the  timber  remains  in  the  vendee 
or  reverts  to  the  vendor  after  the  expiration  of  the  time  for  cutting  de- 
pends largely  upon  the  wording  of  the  particular  contract  imder  con- 
struction.*' 

14.  Rule  that  Estate  Is  Terminated  after  Time  Limited  for 
Removal. — The  weight  of  authority  is  apparently  to  the  effect  that 
while  a  contract  for  the  sale  of  standing  timber  passes  title  to  the  tim- 
ber, such  title  is  subject  to  defeasance  as  to  the  timber  not  removed 
within  the  time  limited,  whether  the  limitation  be  the  implied  one  of 

12.  C.  W.  Zimmerman  Mfg.  Co.  v.  Daffin,  149  Ala.  380,  42  So.  858,  123 
Baffin,  149  Ala.  380,  42  So.  858,  123  A.  S.  R.  58,  9  L.R.A.(N.S.)  663.  And 
A.  S.  R.  68,  9  L.R.A.(N.S.)  663.  see  Deeds,  vol.  8,  p.  1110  et  seq. 

13.  Peirce  v.  Finerty,  76  N.  H.  38,  15.  Peterson  v.  Gibbs,  147  Cal.  1,  81 
76   Atl.   194,  79  Atl.  23,  29   L.R.A.  Pac.  121,  109  A.  S.  R.  107. 

(N.S.)  547.  16.  Wimbrow   v.   Morris,   118   Md. 

Nbte:  47  L.R.A.(N.S.)  872.  91,  84  Atl.  238,  47  L.R.A.(N.S.)  882. 

14.  C.  W.  Zimmerman  Mfg.  Co.  v.       17.  Note:  47  L.R.A.(N.S.)  870,  882. 
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a  reasonable  time,^^  in  which  event  some  courts  have  based  their  deci- 
sion upon  the  theory  of  abandonment/*  or  whether  the  limitation  be 
expressly  fixed  in  tibe  instrument  itself,  and  the  timber  remaining 
standing  at  the  end  of  the  limited  period  is  the  property  of  the  ven- 
dor.'® In  arriving  at  this  conclusion,  it  has  been  stated  that  the  con- 
trary rule  is  too  technical  and  leads  to  results  in  declared  rights  that 
are  inequitable  and  in  remedies  that  are  inadequate,  and  the  soimd- 
ness  of  a  construction  that  gives  rise  to  so  many  and  such  remedies  on 
breach  of  the  contract  may  well  be  doubted.  Some  of  the  courts  hold- 
ing to  the  doctrine  of  indefeasible  title  declare  that,  although  tbe 
grantee  does  not  lose  his  title  by  failure  to  remove  Ihe  timber  from 
the  land  within  the  period  limited,  the  court  cannot  give  him  author- 
ity to  enter  to  remove  after  expiration  of  the  period.  In  this  view 
there  would  be  an  existing  title  barren  of  right  to  be  enforced  legally, 
to  be  enjoyed  only  by  way  of  a  trespass.^  Under  the  decisions  follow- 
ing the  majority  rule  an  instrument  conveying  certain  timber  abso- 
lutely, to  have  and  to  hold  forever,  which  contains  an  agreement  that 
the  grantee  is  to  be  allowed  a  certain  number  of  years  in  which  to  re- 
move has  been  construed  as  conveying  a  defeasible  title.*  The  state- 
m^it  of  the  rule  as  given  above  is  not  applicable  universally,  for  in 
some  of  the  cases  the  contracts  are  construed  as  passing  no  title  what- 
ever to  the  standing  timber,  but  merely  to  constitute  a  sale  of  so  much 
of  the  timber  when  cut  as  might  be  removed  within  the  specified 
period,  and  in  some  it  is  considered  to  be  a  lease.*  The  first  construc- 
tion would  clearly  be  applicable  in  the  case  of  a  contract  not  constitut- 

18.  McRae  v.  Stillwell,  111  Ga.  66,  Tenn.  631,  167  S.  W.  1116,  LJI.A. 
36  S.  E.  604,  55  L.R.A.  513  and  note;  1915A  571;  Adkins  ▼.  Huff,  58  W. 
Beatty  v.  Mathewson,  40  Can.  Sup.  Va.  645,  52  S.  E.  773,  6  Ann.  Cas. 
Ct.  557,  12  Ann.  Cas.  913,  3  British  246  and  note,  3  L.R.A.(N.S.)  649  and 
Rul.  Cas.  859  and  note.  note;  Golden  v.  Glock,  57  Wis.  118, 

Note:  47  LJl.A.(N.S.)  876,  15  N.  W.  12,  46  Am.  Rep.  32. 

19.  Eastern  Kentucky  Mineral,  etc..       Notes:  128  A.  8.  R.  868  et  seq.;  47 
Co.  y.  Swann-Day  Lumber  Co.,  148  L.R.A.  875;  55  L.R.A.  526  et  seq. 
Ky.   82,  146   S.  W.  438,  46  L.RJL.       1.  Peirce  v.  Finerty,  76  N.  H,  38, 
(N.S.)  672.  76   Atl.   194,  79   Atl.   23,  29  L.R.A. 

20.  C.  W.  Zimmerman  Mfg.  Co.  v.  (N.S.)  547;  Bond  v.  Ungerecht,  129 
Baffin,  149  Ala.  380,  42  So.  858,  123  Tenn.  631,  167  S.  W.  1116,  L.R.A. 
A.    S.   R.   58,   9   L.R.A.(N.S.)    663;   1915A  571. 

Kemble  v.  Dresser,  1  Mete.    (Mass.)  2.  Bond  v.  Ungerecht,  129  Tenn.  631, 

271,  35  Am.  Dec.  364;  Macomber  v.  167  S.  W.  1116,  L.R.A.1915A  57L 

Detroit,  etc,  R.  Co.,  108  Mich.  491,  3.  Gay    Mfg.    Co.    v.    Hobbs,    128 

66  N.  W.  376,  62  A.  S.  R.  713,  32  N.  C.  46,  38  S.  E.  26,  83  A.  S.  R. 

L.R.A.  102;  Putney  v.  Day,  6  N.  H.  661;  Dennis  Simmons  Lumber  Co.  v. 

430,  25  Am.  Dec.  470 ;  Dennis  Simmons  Corey,  140  N.  C.  462,  53  S.  E.  300, 

Lumber  Co.  v.  Corey,  140  N.  C.  462,  6  L.R.A.(N.S.)  468;  Ives  v.  Atlantic, 

53  S.  E.  300,  6  L.R.A.(N.S.)  468  and  etc.,  R.  Co.,  142  N.  C.  131,  55  S.  E. 

note;  Mengal  Box  Co.  v.  Moore,  114  74,  115  A.   S.  R.  732,  9  Ann.  Cas. 

Tenn.  596,  87  S.  W.  415,  4  Ann.  Cas.  188;  Midvette  v.  Grubbs,  145  N.  C. 

1047  and  note ;  Bond  V.  Ungerecht,  129  85,   58    S.    E.   795,   13  L.R.A.(N.S.) 
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ing  a  sale  of  an  interest  in  land  but  an  executory  agreement  for  the 
sale  of  chattels  to  take  effect  when  the  timber  was  severed  from  the 
land.* 

15.  Title  to  Trees  Cut  but  Not  Removed  before  Expiration  of  Time 
Limited.— There  is  some  difference  of  opinion  among  the  authorities 
holding  that  a  limitation  of  the  time  for  cutting  and  removal  of 
timber  is  a  defeasance  as  to  whether  the  vendee  forfeits  his  title  not 
only  to  the  trees  standing  at  the  end  of  the  stipulated  period  bi^t  to 
those  cut  as  well.  It  would  seem  that  a  logical  conclusion  would  result 
in  forfeiting  the  vendee's  title  to  both,  and  it  has  been  so  held  by 
a  number  of  courts.  It  is  pointed  out  that  a  stipulation  allowing  a  cer- 
tain period  of  thne  in  which  to  cut  and  remove  is  not  complied  with  by 
a  mere  cutting,  as  a  severance  from  the  soil  is  not  a  removal  from  the 
premises.*  Nor  can  the  vendee  recover  any  compensation  for  wood 
so  cut  which  the  landowner  will  not  permit  to  be  removed.*  This  con- 
clusion is  not,  however,  universally*  adopted,  it  being  held  in  a  number 
of  decisions  that  the  title  to  the  timber  passes  to  the  vendee  as  per- 
sonalty upon  its  severance  from  the  land,  and  does  not  revert  to  the 
landowner  upon  the  expiration  of  the  time  stipulated  for  cutting  and 
removing.'  It  is  moreover  declared  in  some  cases  that  cutting  the 
timber  constitutes  a  compliance  with  the  provision  of  the  agreement 
as  to  cutting  and  removal  sufficient  to  preserve  the  rights  of  the  ven- 
dee.® The  attitude  of  the  courts  is  more  favorable  to  the  vendee  in 
cases  in  which  work  has  been  bestowed  upon  the  timber  in  addition 
to  that  incident  to  cutting,  and  where  the  timber  has  been  cut  and 
manufactured  into  logs,*  or  prepared  as  lumber  such  as  cross  ties,  tele- 
phone poles  and  sawlogs/^  or  manufactured  into  stave  bolts,^*  it  has  in 
many  instances  been  awarded  to  the  vendee  even  after  the  expiration 
of  the  time  stipulated  for  removal."   The  general  rule  that  one  granted 

278;  Adkins  v.  Huff,  58  W.  Va.  646,  263,  92  N.  B.  423,  29  L.R.A.-(N.S.) 

52   8.   E.   773,   6    Ann,   Gas.   246,   3  554. 

L.R.A.(N.S.)  649.  8.  Wimbrow  ▼.  Morris,  118  Md.  91, 

4.  Note:  55  L.R.A.  516.     And  see  84   Atl.   238,  47   L.R.A.(N.S.)    882; 
supra,  par.  4.  Macomber  v.  Detroit,  etc.,  R.  Co.,  108 

5.  Mengal  Box  Co.  ▼.  Moore,  114  Mich.  491,  66  N.  W.  376,  62  A.  S.  R. 
Teim.  596,  87  S.  W.  415,  4  Ann.  Cas.  7^3    33  i:.r.a.  102. 

l^  \a^''^w^^^7^^^^  Note:  47  L.R.A.(N.S.)  874. 

^if  \^    ^VoY  A    «  't^' ««i:^i^^  A        »•  Macomber  v.  Detroit,  etc.,  R.  Co., 

JNOtes:  IJo  A.  o.  xC.  oOo;  00  Lf.rCA.    ^yxQ    -ftr-  r      ^ni     ca   XT     -nr     oiya     ac%    a 

526,  529  et  aeq.;  47  L.R.A,(N.S.)  874;  ^^^p^lf^  ^^^',^1  f  ^^  ^^^'  ^^  A. 

4  Ann.  Cas.  1050  et  seq.  ^'^'  ^^^,  32  KR.A.  102 

6.  Kemble    v.     Dresser,     1     Mete  S'^t;  ^  ^•^•^•^^•?-)  ^,^2. 
(Mass.)   271,  35  Am.  Dec.  364.  l^-  Mahan   v.   Clark,   219   Pa,    St. 

7.  Griffin  ▼.  Anderson-TuUy  Co.,  91  229,  68  Ati.  667,  12  Ann.  Cas.  729 
Ark.  292,  121  S.  W.  297, 134  A.  S.  R.  ^^  note. 

73;  Peiroe  V.  Fincrty,  76  N.  H.  38,  76       IL  Golden  ▼.  Glock,  57  Wis.  118, 
Atl.  194,  79  Atl.  23,  29  L.R.A.(N.S.)    15  N.  W.  12,  46  Am.  Rep.  32. 
547;  Walcutt  v.  Treisch,  82  Ohio  St.       12.  Notes:  55  L.R.A.  529;  29  L.R.A. 
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a  paxol  license  to  enter  upon  land  and  to  cut  and  remove  the  timber 
therefrom  gains  no  title  to  the  standing  timber,  but  does  acquire  title 
to  that  which  is  severed  at  the  time  of  the  revocation  of  the  license,  has 
already  been  referred  to.^* 

16.  What  Constitutes  a  Reasonable  Time  for  RemovaL — ^It  fre- 
quently becomes  necessary  in  determining  the  rights  of  parties  under 
agreements  for  the  removal  of  timber  to  ascertain  what  constitutes  a 
reasonable  time  for  the  performance  of  the  act  contemplated,  namely, 
the  cutting  and  removal  of  the  timber.  This  necessity  arises  some- 
times under  contracts  undertaking  to  specify  the  time  within  which 
performance  is  to  take  place  but  which  are  not  sufficiently  psolicular 
as  to  fix  the  limits  definitely,  as  for  example  in  a  case  where  the  cutting 
and  removal  are  to  be  done  within  a  given  number  of  years  from  the 
date  of  commencement,^^  or  in  a  case  where  an  extension  of  the  time 
may  be  secured  for  an  indefinite  period.^*  The  determination  of  what 
constitutes  a  reasonable  time  is  also  necessary  in  the  case  of  a  parol 
license  to  cut  and  remove  timber,  when  no  time  is  specified.**  The 
question  becomes  of  particular  importance  in  those  cases  wherein  it 
is  held  that  a  deed  for  timber  without  a  limitation  as  to  the  time  for 
removal  thereof  implies  a  removal  within  a  reasonable  time,  for  it  then 
becomes  necessary  to  determine  what  is  the  reasonable  time  imphed. 
It  has  frequently  been  held  that  the  question  is  one  of  fact  and  ordi- 
narily when  the  matter  is  tried  before  a  jury  it  should  be  submitted 
for  their  determination  under  instructions  that  they  are  to  take  into 
consideration  all  the  facts  and  circumstances  of  the  case  and  the  con- 
ditions surrounding  the  parties  at  the  time  of  the  execution  of  the  con- 
tract.*^ It  seems  clear  that  what  constitutes  a  reasonable  time  is  not 
to  be  determined  by  the  will  of  the  grantor.*®  It  has  been  stated  that 
the  use  for  which  the  timber  is  known  to  be  wanted,  and  the  custom 
and  rule,  if  such  there  be,  of  felling  the  timber  as  the  capacity  of  a 
mill  may  require  it,  if  kept  reasonably  employed,  are  also  among  the 
inquiries  which  should  be  made.  Where  a  mill  employed  in  cutting 
up  logs  has  been  destroyed  a  reasonable  time  should  be  allowed  for 
rebuilding  it,  but  imdue  delay  in  rebuilding  the  mill  should  not  be 

(N.S.)  662;  47  L.R.A.(N.S.)  874;  4  British  BuL  Cas.  884,  898. 

Ann.  Cas.  1050.  17.  McRae  v.  StiUwell,  111  Ga.  65, 

13.  See  supra,  par.  7.  36  S.  E.  604,  55  L.R.A.  513  and  note; 

14.  Gay  Mfg.  Co.  v.  Hobbs,  128  N.  Eastern  Kentucky  Mineral,  etc.,  Co. 
C.  46,  38  S.  E.  26,  83  A.  S.  R.  661.  v.  Swann-Day  Lumber  Co.,  148  Ky. 

Note:  3  British  Rul.  Cas.  898.  82,  146  S.  W.  438,  46  L.B.A.(N.S.) 

15.  Notes:  34  L.R.A,(N.S.)  615  et  672  and  note. 

seq.;  3  British  Rul.  Cas.  883.  Notes:  128  A.  S.  B.  872;  46  L.B.A. 

16.  Gilmore    v.    Wilbur,    12    Pick.    (N.S.)  675  et  seq.;  12  Ann.  Cas.  919; 
(Mass.)  120,  22  Am.  Dec.  410;  Hill  v.  3  British  Rul.  Cas.  895. 

Hill,  113  Mass.  103,  18  Am.  Rep.  455.       18.  Notes:  46  L.R.A.(N.S.)  675 j  3 

Notes:  62  A.  S.  R.  715;  55  L.R.A.  British  RuL  Cas.  895. 
534;  46  L.R.A.(N.S.)   675  et  seq.;  3 
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allowed,  nor  the  axicident  of  a  falling  market.  *•  The  character  and  lo- 
cation of  the  land  and  the  accessibility  of  the  land  and  the  timber, 
the  kind  and  quality  of  the  timber,  the  seasonableness  of  the  weather 
during  the  time  that  has  elapsed,  and  the  sickness  of  the  grantor  have 
all  been  considered  as  admissible  in  evidence.  Local  custom  or  usage 
is  not,  however,  ordinarily  to  be  considered  unless  such  custom  or  usage 
is  80  general  and  universal  as  to  have  become  necessarily  by  implica- 
tion a  part  of  the  contract.  And  no  consideration  should  be  given  to 
the  convenience  or  inconvenience,  the  ability  or  inability,  of  the 
grantee,  caused  by  or  resulting  from  the  magnitude  and  extent  of  his 
business  and  numerous  other  contracts  for  timber  to  which  the  grantor 
is  not  a  party.**  Nor  does  the  nonconstruction  of  a  proposed  railroad, 
in  contemplation  of  which  one  purchased  certain  timber  and  mineral 
rights  near  the  proposed  line,  relieve  the  grantee  from  the  failure  to 
remove  the  timber  and  minerals  within  a  reasonable  time.*  Parol 
evidence  is  not  admissible  to  show  that  the -expression  "reasonable 
time"  set  out  in  an  agreement  meant  the  time  which  might  elapse 
before  a  sale  of  the  land  by  the  grantors,  but  such  expression  must  be 
interpreted  in  accordance  with  the  general  rule.*  Although  the  ques- 
tion of  reasonable  time  is  ordinarily  a  question  for  the  jury,  it  has 
been  held  that  it  may  in  some  cases  be  determined  by  the  court  where 
the  time  which  has  elapsed  is  very  long  or  very  short.*  Thus  a  delay 
for  thirty  years  has  been  considered  unreasonable  as  a  matter  of  law, 
particularly  where  the  consideration  moving  to  the  grantor  was  a 
specified  share  of  the  net  profit  derived  from  working  the  timber,*  but 
it  has  been  held  that  it  cannot  be  stated  as  a  matter  of  law  that  fifteen 
years  is  an  unreasonable  time,  when  the  deed  shows  an  intention  not  to 
require  the  removal  of  the  timber  as  early  as  it  could  be  removed  in  the 
ordinary  course  of  business.^  The  ascertainment  of  a  reasonable  time 
may  be  materially  alVeoted  by  notice  from  the  owner  of  the  land  to 
remove.  Notice  to  remove  will  hasten  the  termination  of  the  period 
for  removal  and  the  failure  of  a  purchaser  to  exercise  the  right  of 
removal  after  reasonable  notice  terminates  his  right.® 

19.  Heflin  v.  Bingham,  66  Ala.  566,       3.  Eastern  Kentucky  Mineral,  etc., 
28  Am.  Rep.  776.  Co.  v.   Swann-Day  Lumber  Co.,  148 

Notes:  46  L.R.A.(N.S.)  673,  683;  3  Ky.  82,  146   S.   W.   438,  46  L.R.A. 

British  Rul.  Cas.  897.  (N.S.)  672  aod  note;  Beatty  v.  Math- 

20.  Notes:    46    L.R.A.(N.S.)     680,  ewson,  40  Can.  Sup.  Ct.  557,  12  Ann. 
681;  3  British  Rul.  Cas.  895  et  seq.  Cas.  913,  3  British  Rul.  Cas.  859  and 

1.  Eastern  Kentucky  Mineral,  etc.,  note. 

Co.  V.   Swann-Day  Lumber  Co.,  148  Note :  12  Ann.  Cas.  918. 

Ky.  82,  146   S.  W.  438,  46  L.RJl,  4.  Eastern  Kentucky  Mineral,  etc., 

(N.S.)  672  and  note.  Co.  v.   Swann-Day  Lumber  Co.,  148 

Note:  3  British  Rul.  Cas.  897.  Ky.   82,  146   S.   W.  438,  46  L.R.A. 

2.  Jenkins  v.  Lykes,  19  Fla.  148,  45  (N.S.)  672. 

Am.  Rep.   19.  5.  Note:  3  British  Rul.  Cas.  899. 

Note:  46  L.R.A.fN.S.)  680.  6.  Note:  55  LuR.A.  535. 

R .  C.  L.  Vol.  XVII.— 69.        1089 


S  19  LOGS  AND  TIMBER  17  R.  C.  L. 

and  can  be  of  nothing  else ;  and  must  also  be  of  something  which  can 
be  enjoyed  separately  from  the  thing  granted.^*  When  timber  is 
excepted  from  the  grant  of  land,  the  grantor's  title  to  the  timber  aris- 
ing from  the  exception  in  the  deed  is  of  the  same  .binding  force  and 
effect  as  if  the  whole  estate  had  been  granted  by  the  deed  and  the 
grantee  had  then  executed  a  deed  to  the  grantor  of  the  timber 
excepted.^' 

19.  Fee  Simple  Estate  in  Timber  under  Reservation  or  Exception. — 
There  is  apparently  the  same  difference  of  opinion  as  to  the  effect  of 
a  reservation  or  exception  in  a  deed  as  appears  in  the  preceding  discus- 
sion as  to  grants.  This  is  partly  explainable  by  a  difference  in  the 
phraseology  of  the  instruments  under  discussion,  but  also  due  in 
part  to  a  difference  in  the  rule  of  law  applied.  Thus  where  a  deed 
contains  a  clause  reserving  certain  timber  to  the  grantor  of  the  land 
without  any  provision  as  to  the  time  of  cutting,  or  with  nothing  to 
indicate  that  a  severance  from  the  realty  was  contemplated,  it  has  been 
held  that  the  clause  constitutes  more  than  a  reservation  of  the  right  to 
cut  and  remove  the  timber,  that  the  grantor  has  actually  excepted 
from  the  provisions  of  the  deed  the  timber  in  question,  and  the 
title  thereto  remains  in  him,  and  is  not  lost  by  a  failure  to  cut  and 
remove  within  a  reasonable  time.**  The  right  to  remove  does  not 
rest  upon  the  notion  of  a  license  from  the  grantee,  but  is  an  inci- 
dent to  the  enjoyment  of  the  exception,  is  an  interest  in  the  land 
to  that  extent,  and  is  good  as  against  subsequent  purchasers.**  Some 
decisions  have  gone  so  far  as  to  hold  that  where  timber  is  excepted 
and  reserved  in  a  deed  granting  land,  coupled  with  an  agreement 
by  the  grantee  to  give  a  fixed  time  for  the  removal  thereof,  the 
title  to  tlie  timber  remains  in  the  grantor.  This  view  is  based  on 
the  principle  that  the  legal  effect  of  the  exception  was  to  sever  the 
timber  from  the  land  so  that  it  did  not  pass  by  the  grant,  and  the 
stipulation  as  to  the  time  for  removal  could  not  convert  the  abso- 
lute conveyance  into  a  conditional  one,  and  therefore,  although  the 
right  to  enter  on  the  land  to  remove  might  expire  with  the  time 
limited,  the  timber  would  not  be  forfeited  to  the  grantee,  and  he  would 
be  left  to  his  remedy  for  trespass  against  the  owner  of  tlie  timber  for 
entering,  and  to  an  action  for  damages  for  failure  to  remove. *•    A 

16.  Rich  V.  Zeilsdorff,  22  Wis.  644,  Smith  v.  Furbish,  68  N.  H.  123,  44 
99  Am.  Dec.  81.  Atl.  398,  47  L.R.A.  226;  Bardon  v. 

17.  Wait  v.  Baldwin,  60  Mich.  622,  O'Brien,  140  Wis.  191, 121  N.  W.  827, 
27  N.  W.  697,  1  A.  S.  R.  551;  Irons  133  A.  S.  R.  1066. 

V.  Webb,  41  N.  J.  L.  203,  32  Am.  Rep.  Notes:    18   Ann.    Caa*    801-802;    3 

193;  Adkins  v.  Huff,  58  W.  Va.  645,  British  Rnl.  Cas.  893. 

52   S.   E.   773,   6   Ann.    Cas.   246,   3  19.  Wait  v.  Baldwin,  60  Mich.  622, 

L.R.A.(N.S.)  649.  27  N.  W.  697,  1  A.  S.  R.  551. 

Note:  47  L.R.A.(N.S.)  883.  20.  Irons  v.  Webb,  41  N.  J.  L.  203, 

18.  Hicks  V.  Phillips,  146  Ky.  305,  32  Am.  Rep.  193. 

142  S.  W.  394,  47  L.R.A.(N.S.)  878;       Note:  3  L.R.A.(N.S.)   65L 
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somewhat  similar  conclusion  has  been  reached  in  cases  wherein  the 
agreement  was  a  mere  contract  of  sale  and  not  within  the  statute  of 
frauds,  the  court  holding  to  the  rule  that  such  an  agreement  was  valid. 
The  ground  for  the  conclusion  was,  however,  that  by  the  contract  the 
trees  became  personal  property,  and  their  title  as  such  having  passed 
was  not  forfeited  by  the  expiration  of  the  time  limited.^ 

20,  Limited  Estate  in  Timber  under  Reservation  or  Exception. — 
Some  of  the  decisions  take  the  view  that  where  an  exception  of  certain 
timber  has  been  inserted  in  the  deed  to  land  without  any  limitation 
of  the  time  of  removal  a  reasonable  time  only  will  be  allowed  for 
such  removal.*  In  other  cases  where  the  clause  in  the  deed  expressly 
reserved  title  to  the  timber  in  the  grantor  but  required  the  same  to 
be  removed  within  a  stipulated  time,  it  has  been  held,  regardless  of 
whether  the  title  to  the  timber  passed  with  the  deed,*  or  the  clause  con- 
stituted a  reservation  or  an  exception,*  that  the  grantor  does  not  hold 
absolute  and  unconditional  title  to  the  timber  so  reserved,  but  so  much 
of  it  as  remains  unsevercd  at  the  expiration  of  the  time  limited  be- 
comes the  property  of  the  owner  of  the  land  at  that  time.*  Both  the 
right  of  property  in  the  trees  and  the  right  of  entry  to  cut  and  remove 
are  gone.®  It  has  been  held,  however,  in  accordance  with  the  rule 
adopted  in  a  number  of  the  decisions  in  reference  to  deeds  of  timber, 
that  after  the  timber  is  severed  the  title  becomes  vested  in  the  grantor 
and  the  expiration  of  the  stipulated  time  without  removal  thereof  will 
not  result  in  a  forfeiture  to  the  p^antee  of  the  land.'  In  some  instances 
the  clause  in  the  deed  is  clearly  a  reservation.  Thus,  for  instance, 
when  the  grantor  reserves  to  himself  the  right  to  cut  and  remove  cer- 
tain timber,  and  to  enter  upon  the  land  for  that  purpose  for  a  stipu- 
lated period  of  time,  this  is  not  an  exception  out  of  the  estate  granted, 
but  the  mere  reservation  of  a  right,  which  terminates  at  the  expiration 
of  the  period  of  limitation.*  A  clause  in  a  deed  which  conveys  land 
from  parents  to  a  child  as  an  advancement,  reserving  to  the  father  and 
mother  "the  privileges  of  selling  and  removing  any  timber  from  said 
land  that  they  may  desire  to  sell  or  to  use,  and  also  the  right  of  way 
through  said  lands  to  remove  the  same,"  does  not  reserve  title  to  the 

1.  Wimbrow  v.  Morris,  118  Md.  91,  Vincent  v.  Haycroft,  158  Ky.  846, 166 
84  Atl.  238,  47  L.R.A.(N.S.)  882.  S.  W.  613,  L.B.A.1915E  307. 

2.  Heflin  v.  Bingham,  56  Ala.  566,  6.  Saltonstall  v.  Little,  90  Pa.  St. 
28  Am.  Rep.  776.  422,  36  Am.  Rep.  683. 

Note:  3  British  Rul.  Cas,  892.  Note:  6  Ann.  Cas.  249. 

3.  Adkins  v.  Huff,  68  W.  Va.  645,  7.  Walcutt  v.  Treisch,  82  Ohio  St. 
52  S.  E.  773,  6  Ann.  Cas.  246  and  263,  92  N.  E.  423,  29  L.R.A.(N.S.) 
note,  3  L.B.A.(N.S.)    649   and  note.  564. 

4.  Saltonstall  v.  Little,  90  Pa.  St.  Note:   47   L.R.A.(N.S.)    874. 

422,  36  Am.  Rep.  683.  8.  Rich  v.  Zeilsdorff,  22  Wis.  544, 

5.  Adkins  v.  Huff,  68  W.  Va.  645,   99  Am.  Dec.  81.- 

52  N.  E.  773,  6  Ann.  Cas.  246  and       Note:  18  Ann.  Cas.  80L 
note,  3  L.R.A.(N.S.)    649  and  note; 
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timber.  Such  a  reservation  creates  only  an  unassignable  license,  and 
an  attempt  to  assign  revokes  it,  and  the  passage  of  the  land  into  the 
hands  of  a  third  party,  by  sale,  also  terminates  it.*  It  has  been  held 
that  a  reservation  by  a  grantor  of  real  estate  of  the  timber  growing 
thereon,  with  the  right  to  remove  it  within  a  specified  time,  does  not 
include  title  to  the  annual  product  of  the  trees  after  it  has  ripened 
and  fallen  to  the  ground.^^ 

IV.  Considerations  Affecting  Title  to  Timber 

21.  Timber  Passing  under  Sale  Generally. — Generally  speaking  a 
deed  to  all  the  timber  on  a  tract  of  land  without  reservation  conveV? 
all  the  timber  on  such  tract.^^  Contracts  or  deeds  for  the  sale  of  stand- 
ing timber  frequently  specify  the  size  of  the  timber  sold,  but  some- 
times the  term  "timber"  is  used  without  definition  as  to  trees  included 
within  its  scope,  and  where  this  is  the  case  resort  must  be  had  to  the 
definition  of  the  term  as  well  as  to  the  intention  of  the  parties  as 
manifested  by  the  agreement.  Where  there  is  nothing  to  indicate 
that  the  contract  ^vas  made  with  reference  to  any  constniction  of  the 
word  "timber"  peculiar  to  the  locality,^*  and  the  parties  appear  to 
have  used  the  term  in  its  customary  meaning,  it  is  generally  held  tliat 
firewood  is  not  included.  The  materials  of  which  "firewood"  or  cord- 
wood  are  composed  cannot  properly  be  called  timber  though  timber 
mitijht  be  used  for  that  purpose,  and  therefore  in  a  contract  for  the 
purchase  of  timber  the  purchaser  acquires  no  title  to  trees  not  suitable 
for  any  puipose  but  firewood.**  Nor  does  the  reservation  in  a  grant 
of  real  estate  of  the  timber  growing  upon  the  property  include  saplings 
and  undergrowth  which,  at  the  time  of  the  grant,  axe  not  of  a  size 
suitable  to  make  lumber.**  It  is  generally  held  that  a  provision  as  to 
the  size  or  suitability  of  the  timber  refers  to  the  time  when  the  con- 
tract or  grant  was  made,  in  the  absence  of  anything  to  show  a  contrary 
intent.**  Thus  where  a  vendor,  in  reserving  to  himself  the  timber 
growing  upon  certain  lands,  retained  the  title  to  all  of  the  trees  stand- 
ing thereon  that  were  then  of  a  size  suitable  to  make  lumber,  it  was 
held  that  any  saplings  or  undergrowth  then  growing  upon  the  land 
that  were  not  of  a  size  suitable  to  make  lumber,  or  that  have  since 
grown,  were  not  reserved,  and  passed  under  the  conveyance  to  the 

9.  United  States  Coal,  etc.,  Co.  v.   19  Ann.  Caa.  1049  and  note. 
Harrison,  71   W.   Va.  217,  76  S.  E.       14.  Hicks  v.  Phillips,  146  Ky.  305, 
346,  47  L.R.A.(N.S.)  870.  142  S.  W.  394,  47  L.R.A.(N.S.)  878. 

10.  Vincent   v.   Havcrofl,   158  Ky.       15.  Wilson  Lumber  Co.  ▼.   D.  W. 
845,  1G6  S.  W.  613,  L.R.A.10L5E  307.   Alderman,  etc.,  Co.,  80  S.  C.  106,  61 

11.  Note:  128  A.  S.  R.  876.  S.  K.  217,  128  A.  S.  R.  865. 

•  12.  Note:  55  L.R.A:  524.  Notes:  128  A.  S.  R.  872;  55  L.R.A. 

13.  Balderson  v.  Seeley,  160  Mich.   526-526. 
186,  125  N.  W.  37,  136  A.  S.  R.  428, 
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• 
vendee.^*      If,  however,  the  contract  specifies  that  the  trees  shall  be 

a  certain  size  "when  cut,"  the  reference  is  to  the  time  when  the  trees 
are  reached  in  the  process  of  cutting.^'  The  tenns  "timber"  and 
"growth  of  timber"  are  not  synonymous,  the  latter  term  meaning  the 
future  growth.**  The  word  "now,"  in  the  phrase  "now  being  on  the 
various  tracts,"  implies  the  time  of  the  execution  of  the  agreement.** 
The  purpose  in  specifying  the  size  of  the  timber  is  ordinarily  to  pre^ 
serve  the  small  standing  trees  until  they,  shall  attain  suitable  dimen- 
sions for  lumber,  and  moreover  to  prevent  the  forest  from  becoming 
unnecessarily  denuded,^®  and  the  vendee  has  no  right  to  cut  trees 
under  the  size  specified  in  the  contract  and  is  liable  in  damages  for 
so  doing.*  But  in  view  of  the  intention  of  such  a  provision,  a  sale 
of  timber  of  a  certain  size  will  be  construed  as  giving  the  vendee  the 
right  to  cut  all  timber  not  less  than  the  specified  size.*  A  reservation 
in  a  deed  of  all  the  timber  of  a  certain  circumference  at  the  stump 
has  been  held  to  include  standing  timber,  and  not  felled  timber 
only,  as  otherwise  it  would  not  have  been  necessary  to  insert  the 
provision  as  to  size,*  and  in  determining  the  circumference  the 
measurement  should  include  the  bark.* 

22.  Sale  of  Designated  Trees. — Where,  by  a  contract  of  sale  in 
writing  duly  proved  and  recorded,  certain  trees  of  a  particular  kind 
on  a  tract  of  land  are  sold,  the  trees  at  the  time  being  measured, 
priced  and  marked,  but  not  identified  in  the  contract,  parol  evi- 
dence is  admissible  to  identify  them,  and  if  identified  the  title  passes 
under  the  contract,  it  being  held  that  if  the  contract  is  in  contempla- 
tion of  the  severance  of  the  trees  from  the  land,  whereby  they  become 
personalty,  the  same  rule  as  that  in  respect  to  the  identification  of 
personal  property  is  applicable.*  It  has  been  stated  as  a  general  rule 
that  an  outright  sale  of  certain  standing  trees,  to  be  selected  by  the 
purchaser,  passes  title  as  soon  as  the  buyer  makes  his  choice  and  marks 
the  particular  trees.  Such  marking  of  trees  is  considered  a  mode  of 
taking  possession  of  them,  and,  as  such,  is  an  indicium  of  property. 
It  reduces  to  certainty  and  makes  specific  the  trees  which  were  sold,  as 

16.  Hicks  V.  PhilHps,  146  Ky.  305,  Co.,  154  N.  C.  306,  70  S.  B.  631,  Ann. 
142  S.  W.  394,  47  L.R.A.(N.S.)  878.  Cas.  1912A  917. 

17.  Dennis  Simmons  Lumber  Co.  v.  2.  Dennis  Simmons  Lumber  Co,  v. 
Corey,  140  N.  C.  462,  53  S.  E.  300,  Corey,  140  N.  C.  462,  53  S.  E.  300, 
6  L.R.A.(N.S.)  468.  6  L.R.A.(N.S.)   468. 

18.  Baker  v.  Kenney,  145  la.  638,  3.  Alcutt  v.  Lakin,  33  N.  H.  507, 
124  N.  W.  901,  139  A.  S.  B.  456.  66  Am.  Dec  739. 

19.  Note:  128  A.  S.  R.  872.  4.  Alcutt  v.  Lakin,  33  N.  H.  507, 

20.  Dennis  Simmons  Lumber  Co.  ▼.  66  Am.  Dec.  739. 

Corey,  140  N.  C.  462,  53  S.  E.  300,  Notes:  128  A.  S.  R.  872;  55  L.R.A. 
6  L.R.A.(N.S.)  468;  Alcutt  v.  Lakin,   524. 

33  N.  H.  507,  66  Am.  Dec.  739.  6.  Carpenter  v.  Medford,  99  N.  C 

1.  Williams   v.    Elm    City   Lumber   495,  6  S.  E.  785,  6  A,  S.  R.  535. 
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much  aa  if  they  were  felled.*  And  so  when  standing  trees  are  sold  in 
contemplation  of  immediate  separation  from  the  soil  as  chattels,  it  has 
been  held  that  the  selection  and  marking  of  them  by  the  purchaser 
with  the  knowledge  and  consent  of  the  seller  is  a  constructive  delivery 
and  passes  the  title.'  Notice  to  the  vendor  is  not  always  considered 
necessary  where  the  contract  does  not  require  it^  There  may  be  a 
possible  conflict  between  the  rule  laid  down  as  above  and  the  doctrine 
that  trees  are  realty  and,  therefore,  an  agreement  not  complying  with 
the  statute  of  frauds  would  not  convey  a  valid  title;  nevertheless  the 
decisions  seem  to  hold  that  title  actually  passes  as  to  a  chattel,  al- 
though the  contract  fails  to  comply  with  the  statute.*  And  some  of 
the  cases  hold  that  a  deed  granting  title  to  designated  trees  is  merely 
a  bill  of  sale  of  personalty,  for  the  reason  that  when  the  trees  were 
counted,  marked  and  sold  to  be  cut  and  removed  they  became  per- 
sonalty.^* And  so  it  has  been  held  that  a  sale  of  standing  trees  in 
contemplation  of  their  immediate  separation  from  the  soil  either  by 
the  vendor  or  vendee,  when  they  are  selected  and  marked  by  the  pur- 
chaser with  the  knowledge  and  consent  of  the  seller,  is  a  constructive 
severance  and  delivery  of  them,  and  that  the  contract  is  enforceable 
not  only  against  the  owner  of  the  land  but  against  any  subsequent 
purchaser  thereof  with  notice  of  the  sale.  It  is  clear  from  a  considera- 
tion of  the  decisions  that  the  selection  of  the  trees  sold  has  been 
given  considerable  weight  in  determining  when  title  under  a  contract 
of  sale  passes,  it  being  expressly  held  in  some  cases  that  title  does  not 
pass  under  a  sale  of  timber  until  the  trees  are  identified  as  the  subject 
matter  of  the  sale.**  Where  a  number  of  trees  of  a  certain  character 
are  sold  it  has  been  held  that  title  thereto  passes  when  it  is  established 
that  the  number  of  trees  on  the  land  of  the  specified  character  was 
equal  to  or  less  than  the  number  sold,  although  it  would  have  been 
otherwise  had  there  been  a  greater  number  of  such  trees,  because 
in  that  case  there  would  be  no  identification  of  trees  sold,  and  the 
title  would  not  pass  imtil  they  were  actually  designated.**  There  is, 
however,  authority  to  the  effect  that  an  interest  in  the  timber  passes 
to  the  purchaser  even  before  the  selection  of  the  trees,  and  that  this 
interest  is  assignable  and  the  assignee  may  make  the  selection,  and 
having  selected  and  marked  the  trees,  may  maintain  trover  against 

6.  McCoy  V.  Herbert,  9  Leigh  (Va.)  Note:   26  L.R.A.(N.S.)   37  et  seq. 
548,  33  Am.  Dec.  256.  10.  Ashur  Lumber  Co.  v.  Comekt, 

7.  Byasse  v.  Reese,  4  Mete.   (Ky.)  58  S.  W.  438,  22  Ky.  L.  Rep.  669,  56 
372,  83  Am.  Dec.  48L  L.R.A.  672. 

Note:  26  L.R.A.(N.S.)  37.  11.  Note:  26  L.B.A.(N.S.)  37. 

8.  McCoy  V.  Herbert,  9  Leigh  (Va.)  12.  Carpenter  v.  Medford,  99  N.  C. 
548,  33  Am.  Dec.  256.  495,  6  S.  E.  785,  6  A.  S.  R.  535. 

9.  Byasse  v.  Reese,  4  Mete.   (Ky.)  Note:  26  L.R.A.(N.S.)  38. 
372,  83  Am.  Dec.  481. 
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the  vendor  for  felling  and  selling  them,  although  the  voider  has  n^ 
notice  of  the  election.** 

23.  Effect  of  Defect  in  Vendor's  Title  to  Land. — ^A  purchaser  of 
standing  timber,  so  long  as  his  possession  has  not  been  disturbed, 
cannot  refuse  to  pay  for  the  timber  on  the  ground  that  the  vendor 
had  no  title  to  the  land.  In  order  to  defeat  payment  he  should  be 
able  to  show  that  some  other  person  has  a  better  title  and  that  by 
virtue  thereof  he  has  been  ousted  from  the  possession  of  the  timber 
cut,  or  has  been  compelled  to  respond  for  its  value  to  the  person  having 
such  better  title.**  If  one  in  the  possession  of  real  property  contracts 
to  sell  to  another  all  the  timber  he  may  remove  therefrom  before  a 
date  specified,  and  he  enters  under  such  contract  and  commences  cut- 
ting the  timber,  he  stands  in  the  position  of  a  vendee  of  land,  and 
cannot  disavow  the  vendor's  title  nor  acquire  title  in  hostility  thereto, 
and  if  he  purchases  a  paramount  outstanding  title,  he  acquires  it  in 
trust  for  his  vendor,  and  will  be  compelled  to  convey  it  on  the  pay- 
ment of  the  amount  expended  in  its  acquisition.** 

24.  Right  to  Timber  Cut  on  Public  Land. — Where  the  title  to  land 
remains  in  the  state  or  United  States,  timber  cut  upon  the  land  belongs 
to  the  government.  While  the  timber  is  standing,  it  constitutes  a 
part  of  the  realty ;  being  severed  from  the  soil,  its  character  is  changed ; 
it  becomes  personalty,  but  its  title  is  not  affected;  it  continues,  as 
previously,  the  property  of  the  owner  of  the  land,  and  can  be  pursued 
wherever  it  is  carried.  All  the  remedies  are  open  to  the  owner  which 
the  law  affords  in  other  cases  of  the  wrongful  removal  or  conversion 
of  personal  property.**  And  so  where  timber  has  been  cut  into  logs 
upon  the  public  land  by  one  who  knows  that  the  land  belongs  to  the 
government,  or  who  has  no  reasonable  ground  to  believe  that  it  be- 
longs to  him  or  to  some  one  under  whom  he  claims,  and  the  logs  axe 
removed,  the  government  may  replevy  them  or  maintain  an  action  in 
the  nature  of  trover  for  their  value.*'  According  to  some  decisions 
the  title  of  the  person  cutting  timber  on  the  public  land  is  good  against 
all  persons  except  the  true  owner,  namely,  the  government,  and  the 
entry  upon  public  land  of  one  taking  title  thereto  gives  no  title  to 
timber  cut  and  lying  upon  it  at  the  time  such  entry  is  made.**  There 
are,  however,  authorities  to  the  effect  that  persons  cutting  timber  from 
public  lands  do  not  acquire  any  property  either  general  or  special  in 
the  timber,  as  such  persons  are  merely  trespassers  and  not  actual 

18.  McCoy  V.  Herbert,  9  Leigh  (Va.)  Ct.  778,  42  U.  S.  (L.  ed.)  127, 

548,  33  Am.  Dec.  256.  Note :  32  L.B.A.  434. 

14.  Note :  55  L.R. A.  520.  17.  Note :  32  L.R.A.  433  et  seq. 

15.  Petroski  v.  Minzgohr,  144  Mich.  18.  Wincher  v.  Shrewsbury,  2  Scam. 
356,  108  N.  W.  77,  115  A.  S.  R.  450.  (111.)  283,  35  Am.  Dec.  108  and  note; 

16.  Schulenberg    ▼.    Harriman,    21  Keeton  v.  Andsley,  19  Mo.  362, 16  Am. 
Wall.  44,  22  U.  S.  (L.  ed.)  551;  Stone  Dec.  560. 

V.  United  States,  167  TJ.  S.  178,  17  S.       Note :  32  L.R.A.  434. 
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settlers,  and  occupy  only  the  same  position  that  a  trespasser  would 
occupy  in  the  case  of  a  trespass  on  private  lands.  ^*  A  homestead  en- 
iryman,  in  possession  of  his  claim  under  a  valid  entry,  is,  except  as 
between  himself  and  the  United  States,  the  owner  of  all  timber  cut 
by  him  on  the  said  claim,  and  need  not,  in  an  action  for  the  destruc- 
tion by  fire  of  timber  so  cut  and  piled  on  the  said  premises,  allege 
and  prove  that  the  said  timber  was  cut  in  good  faith  for  the  purpose 
of  preparing  the  land  for  tillage,  although  the  federal  statutes  make 
it  a  crime  to  cut  timber  on  the  public  lands  except  for  the  reason 
specified.*^ 

25.  Sale  of  Logs  and  Ltimber. — The  rules  governing  the  sale  of 
cut  timber,  logs  or  lumber  are  the  same  as  those  governing  the  sale 
of  personal  property  generally,  and  so  when  the  terms  of  sale  are 
agreed  on,  and  the  bargain  is  struck  and  everything  the  seller  has  to 
do  with  the  goods  is  complete,  the  contract  of  sale  becomes  absolute 
as  between  the  parties  without  actual  payment  or  delivery;  and  the 
property  and  the  risk  of  accident  to  the  goods  vest  in  the  buyer.  He 
is  entitled  to  the  goods  on  payment  or  tender  of  the  price,  and  not 
otherwise,  when  nothing  is  said  at  the  sale  as  to  the  time  of  delivery 
or  the  time  of  payment.  But  if  the  goods  are  sold  upon  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the  ven- 
dee is  immediately  entitled  to  the  possession,  and  the  right  of  property 
vests  at  once  in  him.  Therefore  where  a  purchaser  buys  and  a  vendor 
sells  certain  lo^  without  condition  or  reservation,  and  the  measure- 
ment provided  for  in  the  contract  was  simply  to  ascertain  the  amount 
to  be  paid  by  the  defendants,  the  title  in  the  lo^  passes  to  the  pur- 
chaser at  the  time  the  contract  is  executed.^  But  it  has  been  held 
that  a  sale  of  a  certain  number  of  sticks  of  timber  upon  an  agree- 
ment to  pay  the  market  price  at  a  place  other  than  that  where  they 
are  located,  at  a  future  date  and  after  the  sticks  are  measured,  delivered 
and  inspected,  passes  no  title  to  the  purchaser  before  measurement, 
delivery  and  inspection  have  been  made.*  It  is  sufficient  to  constitute 
an  executed  sale  of  a  quantity  of  wood  making  a  definite  number  of 
cords  out  of  a  larger  quantity,  piled  upon  the  land  of  the  seller,  when 
the  portion  sold  has  been  measured  and  marked  off  from  the  mass, 
so  as  to  be  specifically  distinguished  and  identified,  though  this  is  not 
inconsistent  with  the  retention  of  a  lien  for  the  purchase  price  by  the 
vendor,'  but  where  the  wood  to  be  sold  is  mixed  indiscriminately  with 

« 

19.  Turley  ▼.  Tucker,  6  Mo.  583,       Note:  26  L.RJL.(N.S.)  38  et  seq. 
35  Am.  Dec.  449.  2.  McDonald  v.  Hewett,  15  Johns. 

Note:  32  L.R.A.  434.  (N.  Y.)  349,  8  Am.  Dec.  241. 

20.  Babcock  v.  Canadian  Northern  Note:  26  L.R.A.(N.S.)  39. 
Railway  Co.,  117  Minn.  434,  136  N.  3.  Arnold  v.  Delano,  4  Cush.  (Mass.) 
W.  275,  Ann.  Cas.  1913D  924.  33,  50  Am.  Dec.  754. 

1.  Leonard  v.  Davis,  1  Black  476,       Note:  26  L.R.A.(N.S.)  39. 
17  U.  S.  (L.  ed.)  222. 
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other  kinds  of  wood  the  title  does  not  pass  until  it  has  been  separated 
and  specifically  identified.*  An  actual  delivery  of  logs  or  lumber  is 
not  required  in  order  to  vest  title  in  the  purchaser.  If,  for  example, 
the  logs  are  floating  in  the  water  they  are  only  in  the  constructive  pos- 
session of  the  owner,  and  under  such  ciroumstances  a  symbolical  de- 
livery is  all  that  can  generally  be  expected,  and  is  amply  sufficient  to 
paad  the  title,*  nor  is  an  actual  removal  necessary  to  render  a  sale  valid 
against  the  creditors  of  the  vendor  of  logs  which  were  on  the  ice  of  a 
river  and  on  the  land  of  strangers,  especially  where  personal  notice  was 
carried  home  to  such  creditors.*  But  it  has  been  held  that  a  sole  of  a 
quantity  of  boards  in  a  lumber  yard  which  are  merely  pointed  out  to 
the  buyer,  who  does  nothing  to  take  possession  of  or  identity  his  pur- 
chase, passes  no  title  as  against  an  attaching  creditor.'  Symbolic  de- 
livery of  logs  landed  on  a  stream  preparatory  to  driving  is  a  suflScient 
delivery,  even  as  against  subsequent  purchasers,  where  a  survey  of  the 
logs  is  made  by  a  person  mutually  agreed  upon  by  the  parties  to  the 
sale,  and  the  vendee's  mark  is  put  on  the  logs  as  they  are  landed,  al- 
though the  vendor  under  his  contract  retains  them  for  delivery  at  a 
designated  place  down  the  stream  *  So  the  marking  of  a  number  of 
shingles  bought  with  the  initial  of  the  purchaser  will  constitute  a 
delivery.*  It  has  been  held  that  the  title  to  timber  does  not  pass  until 
it  is  delivered  on  cars,  under  a  written  contract  not  so  executed  that  it 
can  be  recorded,  declaring  that  the  vendor  sells  the  timber  at  a  certain 
price  per  thousand,  part  to  be  paid  when  on  the  track  ready  for  the  cars 
and  the  balance  when  loaded,  although  a  large  sum  of  money  is  paid  as 
an  advancement  on  which  the  vendor  is  to  pay  interest.**  But  a  sale  of 
a  quantity  of  tan  bark  measured  and  classified,  lying  in  the  wood  at 
a  distance  of  several  miles  from  a  railroad,  in  a  condition  fit  for  im- 
mediate delivery,  at  an  agreed  price,  covering  haulage  to  the  railroad 
and  loading  on  cars,  accompanied  by  a  part  payment  on  account  of 
the  price,  passes  immediately  the  property  to  the  buyer.**  A  pur- 
chaser of  logs  with  notice  that*  his  vendor  is  not  to  have  title  thereto 
until  the  performance  of  certain  conditions  acquires  no  title  as  against 
the  person  on  whose  behalf  performance  was  to  be  made,  he  being 
the  owner  of  the  articles.**    Where  there  is  a  question  as  to  the  identity 

4.  Hahn  v.  Fredericks,  30  Mich.  223,       8.  Bethel  Steam  Mill  Co.  v.  Brown, 

18  Am.  Rep.  119.  57  Me.  9,  99  Am.  Dec.  752. 
Note:  26  L.R.A.(N.S.)  39.  Note:  26  L.R.A.  38. 

5.  Leonard  v.  Davis,  1  Black  476,       9.  Jewett  v.  Lincoln,  14  Me.  116, 
17  U.  S,  (L.  ed.)  222;  Jewett  v.  War-  31  Am.  Dec.  3(L 

ren,  12  Mass.  300,  7  Am.  Dec.  74.  Note:  26  LJLA.(K.S.)  41. 

6.  Sanborn  v.  Kittredge,  20  Vt.  632,  10.  Yockey  ▼.  Norn,  101  Mich.  193, 
50  Am.  Dec.  58.  60  N.  W.  686,  26  L.R.A.  145. 

7.  Cobb  V.  HaskeU,  14  Me.  303,  31  11.  Note:  26  L.R.A.(N.S.)    40. 
Am.  Dec.  56.  12.  Waterston  v.  Getchell,  5  GreenL 

Note:  26  L.R.A.(N.S.)  41.  (Me.)  435,  17  Am.  Dec.  251. 
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of  logs  claimed  under  a  sale  or  deed  of  timber  the  jury  must  pass 
upon  the  sufficiency  of  the  evidence  of  identification.^' 

26.  Lien  of  Owner  of  Timber  for  Purchase  Price. — ^The  seller  of 
lumber  has  a  common  law  right  to  retain  the  lumber  sold  sb  security 
for  the  purchase  price  unless  the  terms  of  the  sale  are  such  as  to 
negative  the  right,  and  so  a  vendor  of  timber,  severed  from  his  land 
by  the*  vendee,  under  a  written  contract,  may,  in  the  absence  of  a 
stipulation  to  the  contrary,  retain  possesion  thereof  to  secure  payment 
of  tlie  purchase  money,  although  the  title  has  passed  to  the  vendee ; 
and  such  right  of  retention  is  not  relinquished  or  destroyed  by  a  clause 
in  the  contract,  saying  the  timber  shall  '^stand  good  for  the  purchase 
money."  **  This  right  of  retention  or  lien  may  arise  from  express 
agreement  and  so  an  owner  of  land  has  a  lien  on  the  timber  cut 
on  and  removed  from  the  land,  where  the  contract  imder  which 
the  cutting  and  removal  were  done  provides  that  he  shall  retain  the 
sole  ownership  of  the  timber  until  he  receives  the  proportion  thereof 
allowed  to  him  for  stumpage  and  is  paid  all  moneys  due  to  him  for 
advances  made  to  the  other  parties  to  the  contract;  and  where  it  is 
provided  that  the  owner  shall  be  paid  for  his  proportion  of  the  timber 
not  cut  by  ihe  other  contractors  within  the  time  limited  in  the  con- 
tract, and  all  the  timber  cut  is  pledged  for  such  payment  under  such 
terms,  he  retains  a  lien  on  all  the  timber  cut  after  as  well  as  that  cut 
during  the  time  so  limited.***  And  a  purchaser  from  the  vendee  with 
notice  of  the  rights  of  the  vendor  acquires  no  title  as  against  such 
vendor.**  If,  however,  a  vendor  of  personal  property  retains  titie  un- 
der a  written  and  recorded  contract  until  payment  of  the  purchase 
money,  but  it  is  also  provided  in  such  contract  that  the  vendee  may 
sell  the  property,  consisting  of  lumber  to  be  cut  and  carried  to  market, 
the  vendor  cannot  impose  on  a  bona  fide  purchaser  or  purchasers  from 
his  vendee,  without  notice  of  such  limitations  other  than  the  mere 
recording  of  the  contract,  the  duty  of  seeing  that  he  receives  the  pro- 
ceeds of  the  sale  or  sales. *^ 

27.  Effect  of  Uncertainty  of  Contract. — The  character  of  the  con- 
tract as  heretofore  stated  has  a  material  effect  upon  the  question  as  to 
whether  title  to  the  timber  has  passed  thereunder.^*  If  the  contract 
is  uncertain  as  to  the  timber  to  be  removed,  no  tiUe  passes.  Thus  an 
agreement  to  sell  all  of  certain  timbers  that  the  grantee  may  want  has 
been  held  to  be  too  indefinite  to  pass  titie.**    Regardless  of  the  ques- 

IS.  Wimbrow  v.  Morris.  118  Md.  91,  (Me.)  435,  17  Am.  Dec.  25L 

84  Atl.  238,  47  L.R.A.(N.S.)  882.  17.  Clarke  v.  McNatt,  132  Ga.  610, 

14.  Justice  V.  Moore,  69  W.  Va.  51,  64  S.   E,  795,  26  L.R.A,(N,S.)    585 
71  S.  E.  204,  Ann.  Cas.  1912D  17.  and  note. 

Note:  47  L.R.A.(N.S.)  872.  18.  Note:  6  L.R.A.(N.S.)  473.    And 

15.  Emerson    v.    Fisk,    6    Greenl.   see  supra,  par.  4  et  seq. 

(Me.)  200,  19  Am.  Dee.  206.  19.  Note:     47     L.R.A.(N.S.)     876. 

^6.  Wfttoraton  v.  Getchell,  5  Greenl.    And  see  supra,  par.  22. 
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tion  of  the  passage  of  title  it  is  a  general  rule  that  efvcry  agreement 
required  by  the  statute  of  frauds  to  be  in  writing  must  be  certain 
in  itself,  or  capable  of  being  made  so  by  reference  to  something  else, 
whereby  the  terms  can  be  ascertained  with  reasonable  precision,  or 
it  cannot  be  carried  into  effect'^  And  a  deed  conveying  ''a  portion 
of  the  cypress  timber"  in  a  certain  swamp  and  providing  that  the 
grantor  ''may  retain  from  the  timber  enough  for  his  farm  and  build^ 
ing  purposes"  is  void  for  indefiniteness.  So  it  has  been  held  that  a 
clause  permitting  the  vendees  to  cut  and  remove  "portions  of  the 
timber  now  standing  on  said  premises"  is  too  uncertain  for  enforce- 
ment in  a  court  of  law,  and  is  binding  on  the  parties  only  in  so  far 
as  they  mutually  act  under  it.^  A  contract  for  the  sale  of  all  merchant- 
able pine  timber,  measuring  ten  inches  in  diameter  and  over,  on  a 
described  tract  of  land,  is,  however,  not  void  for  uncertainty,  the  word 
"merchantable"  being  used  to  describe  the  grade  or  quality  of  the 
thing  sold,  and  determinable  by  experts  with  approximate  certainty. 
Nor  does  a  deed  become  objectionable  for  uncertainty  because  it  pro- 
vides for  payment  in  cash  "or  vendor's  option  of  equivalent  value," 
upon  the  ground  that  it  gives  the  vendor  the  right  to  demand  some- 
thing other  than  money  in  satisfaction  of  the  debt.'  Where  the  con- 
tract is  uncertain  and  indefinite  as  to  the  timber  sold,  and  perform- 
ance by  a  receiver  would  unduly  tax  the  superintendence  of  the  court, 
specific  performance  will  not  be  enforced,*  but  the  fact  that  specific 
performance  cannot  be  enforced  will  not  necessarily  deprive  the  con- 
tract  of  its  obligatory  character.* 

28.  Breach  of  Contract  in  Reference  to  Timber. — ^In  view  of  the 
fact  that  an  agreement  in  general  terms  to  convey  real  estate  calls 
for  a  conveyance  of  the  entire  estate  in  the  lands  sold,  by  a  good  and 
sufficient  deed,  and  includes  necessarily  the  timber  growing  upon 
the  lands,  it  is  not  complied  with  by  the  tender  of  a  conveyance  of  the 
land  after  a  conveyance  of  all  or  a  part  of  the  timber  to  another  pur- 
chaser, and  a  refusal  to  convey  the  timbw  with  the  land  is  a  breach 
of  the  contract  of  sale.  The  right  of  the  vendee  to  recover  damages 
therefore  is  not  affected  by  the  fact  that  he  knew  at  the  time  the 
agreement  was  entered  into  that  the  vendor  did  not  have  an  absolute 
title  to  the  land,  for  a  vendor  who  agrees  to  convey  what  he  at  the 
time  knows  he  has  no  right  to  convey,  because  the  title  is  in  another, 
thereby  assumes  the  risk  of  acquiring  the  title  and  making  the  con- 
veyance, or  responding  in  daniages  for  the  vendee's  loss  of  his  bar- 
gain.* The  measure  of  the  value  of  the  bargain  is  the  value  of  the 
land  estimated  at  the  time  the  contract  was  broken  less  what  the  ven- 

20.  Note:  83  A.  S.  R.  663.  80  So.  638,  89  A.  S.  R.  693,  55  L.R.A. 

1.  Note :  128  A.  S.  R.  876.  328. 

2.  Lee  Lumber  Co.  v.  Hotard,  122  4.  Lee  Lumber  Co.  v.  Hotard,  122 
La.  850.  48  So.  286,  129  A.  S.  R.  368.  La.  850,  48  So.  286,  129  A.  S.  R.  368. 

3.  Bonier  v.  CaiiRday,  79  Miss.  222,  5.  Pago  v.  Ford,  66  Ore.  450,  131 
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dee  agreed  to  pay  therefor.*  Where  the  land  with  the  timber  thereon 
is  actually  conveyed,  but  the  vendee  finds  that  fraudulent  misrepre- 
sentations as  to  the  quantity  of  timber  standing  thereon  have  been 
made  to  him,  he  is  entitled  to  set  off  the  damage  thereby  sustained 
against  any  unpaid  portion  of  the  purchase  price.'  The  measure  of 
damages  for  a  failure  to  cut,  remove  and  pay  for  all  the  timber  on 
certain  land  within  a  specified  time  is  the  difference  between  the 
market  value  of  the  timber  left  standing  on  the  land  and  the  contract 
price  at  the  time  of  the  breach.®  The  damages  may  also  be  liquidated 
in  the  contract  itself.^  The  measure  of  damages  in  an  action  to  re- 
cover for  a  breach  of  a  contract  to  deliver  logs  to  be  sawed  at  plaintiff's 
mill  is  the  contract  price  of  sawing  less  the  cost  of  doing  the  work, 
in  labor,  in  wear  and  tear  of  machinery,  in  time  of  use  of  machinery, 
and  value  of  superintendence.^^  Where  the  profits  to  be  derived  from 
some  particular  transaction  in  connection  with  lumber  are  capable 
of  definite  ascertainment  they  may  be  employed  in  determining  the 
damages  for  a  breach  of  contract,  and  the  profits  to  be  derived  by  a 
lumberman  from  logging  and  lumber  contnuits  are  not  only  proxi- 
mate and  direct  but  also  peculiarly  certain  owing  to  the  facility  and 
accuracy  with  which  the  cost  of  execution  may  be  estimated.**  When 
a  written  contract  for  the  sale  of  logs  fails  to  express  or  indicate  the 
method  of  measurement  to  be  followed,  proof  of  custom  or  usage  is 
admissible  to  show  and  explain  the  unexpressed  intention  of  the  parties 
as  to  the  mode  of  measurement  to  be  adopted.  Thus  under  a  contract 
for  the  sale  of  logs  according  to  "board  measure"  proof  of  custom  is 
admissible  to  show  the  amount  to  be  deducted  for  hollow  or  peeky 
logs  when  the  contract  is  silent  on  this  subject.*^  Where  a  contract 
provides  for  the  scaling  of  logs  and  in  the  event  of  disagreement  a 
test  scale  by  a  disinterested  scaler,  a  refusal  of  one  of  the  parties  to 
submit  to  the  test  scale  is  a  breach  of  the  contract,  and  the  original 
scaling  is  not  binding  upon  the  other  party  in  determining  the  num- 
ber of  feet  of  timber  sold.*'  One  having  a  contract  to  haul  logs  into 
a  stream  without  stipulation  as  to  the  point  on  the  stream  to  which 
they  shall  be  hauled  fulfils  his  contract  by  landing  the  logs  at  any 

Pac   1013.  Ann.  Cas.  1915A  1048,  45  108  A.  S.  R.  42;  Stony  Creek  Lumber 

irR.A.(N.S.)  247.  Co.  v.  Fields,  102  Va.  1,  46  S.  E.  797, 

6.  Arentsen  v.  Moreland,  122  Wis.  1  Ann.  Cas.  242  and  note. 

167,  99  N.  W.  790,  106  A.  S.  R.  951  10.  Dunn  v.   Johnson,  33  Ind.  54, 

and  note,  2  Ann.  CasJ  628,  65  L.R.A.  5  Am.  Rep.  177. 

973          '  11.  Note:  53  L.R.A.  62,  53,  71-73. 

?!  Hammett  v.  Emerson,  27  Me.  308,  12.  Destrehan  v.  Louisiana  Cypress 

46  Am.  Dec.  598.  Lumber  Co.,  45  La.  Ann.  920,  13  So. 

8.  Stillweil  V.  Paepcke-Leicht  Lum-  230,  40  A.  S.  R.  265. 

ber  Co.,  73  Ark.  432,  84  S.  W.  483,  13.  Thiel    v.    John    Week    Lumber 

108  A.  S.  R.  42.  Co.,  137  Wis.  272,  118  N.  W.  802, 

9    Stillweil  V.  Paepeke-Leicht  Lum-  129  A.  S.  R.  1064. 
ber  Co.,  73  Ark.  432,  84  S.  W.  483, 
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point  within  the  stream  whether  they  can  be  floated  conveniently  from 
that  point  or  not^* 

V.  Rights  op  Lifb  Tenants,  Mobtqaqbbs  and  Othbrs 

29.  Rights  of  Life  Tenants  and  Mortgagees  in  Timber. — ^The  rights 
of  a  life  tenant  in  respect  to  growing  timber  upon  the  life  estate  are 
fully  discussed  at  length  elsewhere  in  this  work,^*  and  only  general 
rules  governing  the  subject  are  presented  here.  In  England  the  rights 
of  a  life  tenant  to  cut  growing  trees  is  rigidly  limited,  but  in  America 
more  latitude  is  allowed,  particularly  in  heavily  wooded  sections, 
where  the  clearing  of  lands  is  frequently  of  material  advantage  to 
the  entire  estate,  and  the  rule  established  by  the  weight  of  authority 
in  this  country  permits  the  tenant  for  life  to  cut  timber  for  the  pur* 
pose  of  clearing  the  land,  provided  the  part  deared,  with  that  already 
prepared  for  cultivation,  as  compared  to  the  remainder  of  the  tract, 
does  not  exceed  the  proportion  of  cleared  to  wooded  land  usually 
maintained  in  good  husbandry;  and  provided,  further,  that  he  does 
not  materially  lessen  the  value  of  the  inheritance.^*  In  view  of  the 
nature  of  a  life  tenant's  interest  in  an  estate,  it  appears  that  he  cannot 
maintain  trover  for  the  conversion  of  trees,  nor  trespass  de  bonis 
asportatis  for  the  taking  of  them,  but  he  may  maintain  an  action 
of  trespass  quare  clausum  fregit  for  the  injury  sustained  to  his  pos- 
session of  the  premises.^'  Neither  a  mortgagor  nor  a  mortgagee  in 
possession  can  waste  the  mortgaged  property  by  the  unnecessary  de- 
struction of  standing  timber.** 

30.  Right  of  Joint  Owner  to  Partition. — In  some  cases  the  question 
has  arisen  as  to  the  rights  of  a  vendee  of  an  undivided  interest  in  the 
timber  on  a  tract  of  land,  and  it  has  been  held  that  where  a  person,  who 
is  the  sole  owner  of  a  tract  of  land,  conveys  an  undivided  interest  in  the 
timber  on  the  land,  an  action  for  the  partition  of  the  timber  may  be 
maintained  by  the  purchaser.**  So  if  two  or  more  persons  as  coten- 
ants  own  all  the  timber  on  a  parcel  of  land  it  seems  that  they  are  en- 
titled to  partition.**  If,  however,  one  of  several  cotenants  grants  to 
a  third  person  the  timber  on  his  moiety,  it  is  generally  held  that  the 
grant  cannot,  as  against  the  cotenants  of  the  grantor,  create  a  coten- 
ancy in  the  timber  distinct  from  that  in  the  land  which  will  require 

14.  Palmer  ▼.  Fogg,  35  Me.  368,  68  18.  Whiting  v.  Adams,  66  Vt  679, 
Am.  Dec.  708.  30  Atl.  32,  44  A.  8.  R.  875,  25  L.R.A. 

15.  See  LiTB  Estates,  ante,  par.  23;  598.    And  see  Mortoagbs;  Waste. 
Waste.  19.  Harrell  v.  Mason,  170  Ala.  282, 

16.  Rutherford  ▼.  Wilson,  95  Ark.  54  So.  105,  Ann.  Cas.  1912D  585  and 
246,  129  S.  W.  534,  37  L.R.A.(N.S.)  note;  Steedman  v.  Weeks,  2  Strob.  Eq, 
763  and  note.  (S.  C.)  145,  49  Am.  Dec.  660. 

17.  C.  W.  Zinmierman  Mfg.  Co.  v.       20.  Harrell  v.  Mason,  170  Ala.  282, 
Daffin,  149  Ala.  380,  42  So.  858,  123    54  So.  105,  Ann.  Cas.  1912D  585. 
A.  S.  R.  58,  9  L.R.A.(N.S.)  663. 
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them  to  submit  to  partition  of  the  fonuer  not  including  the  latter. 
The  grantee  therefore  cannot  maintain  a  suit  for  the  partition  of  the 
timber  only.  He  nevertheless  has  the  right  to  the  timber  on  such 
part  of  the  land  as  may  be  set  apart  to  his  grantor,  and  for  the  main- 
tenance of  this  right  must  be  allowed  to  prosecute  a  suit  against  the 
grantor  and  the  other  cotenants,  or,  in  case  of  their  conveyance  to 
a  third  person,  then  against  such  person  to  compel  the  segregation 
of  a  parcel  from  which  he  may  take  the  timber.^  When  part  of  the 
owners  of  an  undivided  tract  of  timbered  land  convey  their  interest 
in  the  timber  to  a  stranger,  and  subsequently  join  with  the  remaining 
owner  in  a  deed  in  fee  of  the  whole  tract  to  a  third  person,  without 
reservation  of  the  timber,  and  with  notice  to  such  grantee  of  its  sale 
and  conveyance,  the  vendee  of  such  timber  is  substituted  to  the  rights 
of  his  grantors,  and  may  compel  partition  of  the  timber  and  land  b& 
a  whole,  notwithstanding  the  merger  of  the  title,  and  may  enforce  his 
right  to  cut  and  remove  the  timber  pursuant  to  the  terms  and  condi- 
tions of  his  deed.* 

31.  Rights  of  Adjoining  Owners  as  to  Boundary  Trees. — Trees 
standing  directly  upon  the  line  between  adjoining  owners  so  that  the 
line  passes  through  them  are  the  common  property  of  the  adjoining 
owners,*  and  this  is  true  whether  they  are  marked  or  not*  In  some 
cases  it  has  been  stated  that  the  adjoining  owners  are  tenants  in  com- 
mon of  such  trees,*  but  others  take  the  view  that  the  tenancy  in 
common  in  a  tree  is  of  a  peculiar  nature,  if  there  be  such  a  tenancy  at 
all,  and  that  each  of  the  landowners  upon  whose  land  any  part  of  a 
trunk  of  a  tree  stands  has  an  interest  in  that  tree,  a  property  in  it, 
equal,  in  the  first  instance,  to,  or  perhaps  rather  identical  with,  the 
part  which  is  upon  his  land;  and  in  the  next  place,  embracing  the 
right  to  demand  that  the  owner  of  the  other  portion  shall  so  use  his 
part  as  not  unreasonably  to  injure  or  destroy  the  whole.*  An  action 
in  trespass  will  lie  if  one  of  the  adjoining  owners  cuts  and  destroys 
trees  on  the  boundary  line  without  the  consent  of  the  other  owner,' 

1.  Harrell  v.  Mason,  170  Ala.  282,       Notes:   21  L.R.A.   730;   46   LJt.A. 
54  So.  105,  Ann.  Cas.  1912D  685  and    (N.S.)   3. 

note-;   Benedict  v.   Torrent,   83  Mioh.  5.  Musch  v.  Burkhart,  83  la.  301, 

181,  47  N.  W.  129,  21  A.  S.  R.  689,  48  N.  W.  1026,  32  A.  S.  R.  305  and 

11  L.R.A.  278;  Mee  v.  Benedict,  98  note,  12  L.R. A.  484;  Dubois  v.  Beaver, 

Mich.  260,  57  N.  W.  175,  39  A.  S.  R.  25  N.  Y.  123,  82  Am.  Dec.  326;  Skin- 

543,  22  L.R.A.  641.  ner  v.  Wilder,  38  Vt.  115,  88  Anu 

Note :   Ann.  Cas.  1912D  687.  Dec.  645  and  note. 

2.  Mee  v.  Benedict,  98  Mich.   260,  Note:  21  L.R.A,  729. 

57  N.  W.  176,  39  A.  S.  R.  543  and       6.  Robinson  v.  Clapp,  65  Conn.  365, 
note,  22  L.R.A.  641.  32  Atl.  939,  29  L.RJL.  582. 

3.  Griffin  v.  Bixby,  12  N.  H.  454,       Note:  46  L.R.A.(N.S.)  3. 

37  Am.  Dec.  225.  7.  Griffin  v.  Bixby,  12  N.  H.  454, 

Note:  82  Am.  Dec.  330.  37  Am.  Dec.  225. 

4.  Griffin  v.  Bixby,  12  N.  H.  454,       Notes:  82  Am.  Dec.  330;  21  L.R.A* 
37  Am.  Dec.  225.  729;   46   L.R.A.(N.S.)    3, 
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or  the  cutting  may  be  restrained  by  injunction,*  and  the  fact  that 
one  owner  has  cut  down  and  appropriated  part  of  the  trees  on  a 
boundary  line  will  not  defeat  his  right  by  injunction  to  prevent 
the  other  owner  from  cutting  down  the  remainder.*  According 
to  some  decisions  neither  of  the  adjoining  owners  is  at  liberty  to 
cut  away  the  tree  without  the  consent  of  the  other,  nor  to  cut  away 
the  part  which  extends  over  his  land,  if  he  thereby  injures  the  com- 
mon property  in  the  tree.^^  But  in  others  it  is  held  tliat  one  of 
the  owners  may  cut  ofif  the  branches  up  to  the  line,  even  though 
that  would  be  practically  to  the  trunk  of  the  tree.*^  While  it  would 
seem  that  the  court  may  abate  a  nuisance  caused  by  boundary  trees, 
a  proper  case  for  such  action  is  not  made  out  where  the  damage 
shown  is  not  clear.** 

32.  Rights  of  Adjoining  Owners  as  to  Trees  near  Boundary.—^ 
Where  a  tree  grows  entirely  upon  the  land  of  one  of  two  adjoininf]; 
property  owners,  although  the  roots  extend  and  grow  into  the  land 
of  the  other,  the  tree  is  wholly  the  property  of  him  upon  whose  land 
the  trunk  stands,  and  the  same  is  true  in  the  case  of  a  tree  who^e 
branches  overhang  adjoining  land.**  Trees  whose  branches  extend 
over  the  land  of  another  are  not  nuisances^  except  to  the  extent  to 
which  the  branches  overhang  the  adjoining  land.  To  that  extent, 
however,  they  are  technical  nuisances,  and  the  person  over  whose  land 
they  extend  may  lop  them  off  up  to  the  line,  or  have  his  action  for 
damages,  if  any  have  been  sustained,  and  an  abatement  of  tlie  nui- 
sance against  the  owner  or  the  occupant  of  the  land  on  which  they 
grow,  but  he  may  not  cut  down  the  tree,  neither  may  he  cut  the 
branches  thereof  beyond  the  extent  to  which  they  overhang  his  soil.** 
There  is  some  question  as  to  whether  the  owner  of  land  may  cut  off 
overhanging  branches  of  a  tree  growing  on  adjoining  property  with- 
out first  giving  notice  to  the  owner  of  such  property  and  an  opportu- 

8.  Robinson  ▼.  Clapp,  65  Conn.  365,  12.  Grandona  v.  Lovdal,  78  Cal.  611, 
32  Atl.  939,  29  L.R.A  582;  Musch  v.  21  Pac.  36C,  12  A.  S.  R.  121. 
Burkhart,  83  la.  301,  48  N.  W.  1025,  13.  Lyman  v.  Hale,  H  Conn.  177,  27 
32  A.  S.  R.  305,  12  L.R.A.  484.  Am.  Dec.  728;  Dubois  v.  Beaver,  25 

Notes :   21  L.R.A.  729 ;   46   L.R.A.  N.  Y.  123,  82  Am.  Dec.  326  and  note ; 

(N.S.)  6.  Hoffman  v.  Armstrong,  48  N.  Y.  201, 

9.  Musch  V.  Burkhart,  83  la.  301,  8  Am.  Rep.  537;  Skinner  v.  Wilder, 
48  N.  W.  1025,  32  A.  S.  R.  305,  12  38  Vt.  115,  88  Am.  Dec.  645  and 
L.R.A.  484.  note. 

10.  Grandona  v.  Lovdal,  78  Cal.  611,  14.  Robinson  v.  Clapp,  65  Conn.  365, 
21  Pac.  366,  12  A.  S.  R.  12L  35  Atl.  939,  29  L.R.A.  582 ;  Hickey  v. 

Note:  46  L.R.A.(N.S.)  4.  Michigan  Cent.  R.  Co.,  96  Mich.  49S, 

11.  Robinson  v.  Clapp,  65  Conn.  55  N.  TV.  989,  35  A.  S.  R.  621,  21 
365,  32  Atl.  939,  29  L.R. A.  582,  67  L.R.A.  729 ;  Buckingham  v.  Elliott,  G2 
Conn.  538,  35  AU.  504,  52  A.  S.  B.  Miss.  296,  52  Am.  Rep.  188. 

298.  Notes:  82  Am.  Dec.  331;  46  L.R.A. 

Note:  46  L.R.A.(N.S.)  4,  6.  (N.S.)   6. 
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nity  to  cut  such  branches/'^  but  it  has  been  held  that  where  the  com- 
plaining landowner  has  offered  the  owner  of  the  trees  compensation 
for  cutting  them,  which  offer  is  accompanied  with  notice  that  he  con- 
siders them  a  nuisance,  no  further  notice  is  required  before  the  injured 
party  proceeds  to  remove  them  himself.^*  In  view  of  the  fact  that 
the  entire  ownership  of  a  tree  is  in  the  person  upon  whose  land  the 
trunk  stands,  an  adjoining  owner  is  liable  for  the  taking  of  fruit 
growing  on  the  branches  of  such  tree  which  overhang  his  land,  for 
the  title  to  the  fruit  goes  with  the  title  to  the  tree.^' 

VI.  Remedies  fob  Protection  of  Intesbsts  in  Timbbb 

33.  Right  of  Action  and  Character  Thereof. — ^In  recovering  for 
injuries  to  a  right  or  interest  in  logs  or  timber  several  remedies  may 
be  pursued.  If  one  enters  upon  tibe  land  of  another  and  cuts  trees 
thereon,  the  owner  of  the  land  and  of  the  trees  has  his  election  at 
common  law  to  sue  in  trover  and  conversion  or  in  trespass  de  bonis 
asportatis  for  the  value  of  the  trees,  or  in  trespass  quare  clausum 
fregit  for  injury  to  the  freehold,  the  land,  or  to  the  possession  of  it.^* 
He  may  also  sue  in  replevin  for  the  recovery  of  the  particular  logs 
or  timber  removed.**  The  action  quare  clausum  fregit  is  local,  the 
injury  being  considered  as  injury  to  the  land,  but  the  other  forms  of 
actions  are  transitory  because  the  trees  after  severance  may  be  carried 
away  euad  converted  elsewhere.*^  Where  the  ownership  of  the  land 
and  the  trees  is  separate  the  owner  of  the  trees  has  an  interest  in  the 
land  ^uch  as  will  entitle  him  to  bring  an  action  quare  clausum  fregit,* 
and  it  would  seem  clear  that  such  owner  has  the  right  to  proceed  to 
recover  the  value  of  the  timber  removed  in  the  forms  of  action  in- 
dicated or  the  particular  logs  belonging  to  him  in  an  action  of  re- 
plevin.* But  one  who  has  cut  timber  on  the  land  of  another  without 
the  knowledge  or  consent  of  such  owner  cannot  maintain  trover  there- 
for.* The  basis  of  the  right  of  action  in  any  case  is  the  plaintiff's 
title  either  to  the  land,  the  standing  timber  or  the  severed  logs.  As 
a  general  principle,  possession  is  indispensable  to  maintain  trespass 

15.  Hickey  v.  Michigan  Cent.  R.  Co.,  730;  46  L.R.A.(N.S.)  6. 

96  Mich.  498,  55  N.  W.  989,  35  A,  18.  Williams  v.  Elm  City  Lumber 

S.  R.  621,  21  L.R.A.  729  and  note.  Co.,  154  N.  C.  306,  70  S.  E.  631,  Ann. 

Note:  82  Am.  Dec.  331.  Cas.  1912A  917. 

16.  Hickey  v.  Michigan  Cent.  R.  Co.,  Note :  19  L.R.A.  653. 
96  Mich.  498,  55  N.  W.  989,  35  A.  19.  See  supra,  par.  39. 

S.  R.  621,  21  L.R.A.  729.  20.  Brady  v.  Brady,  161  N.  C.  324, 

17.  Lyman  v.  Hale,  11  Conn.  177,  77   S.  E.  235,  44  L.BA.(N.S.)   279 
27  Am.  Dec.  728  j  Hoffman  v.  Arm-  and  note. 

strong,  48  N.  Y.  201,  8  Am.  Rep.  537;       1.  See  supra,  par.  11. 
Skinner  v.  Wilder,  38  Vt.  115,  88  Am.       2.  Note:  29  L.K.A.(N.S.)  647  et  seq. 
Dec.  645.  3.  Curtis  v.  Groat,  6  Johns.  (N.  Y.) 

Notes:  82  Am.  Dec.  331;  21  L.R.A.   168,  5  Am.  Dee.  204. 
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quare  clausnm  fregit,  and  so  a  gaardian  and  act  his  ward  should  bring 
such  an  action  for  cutting  timber  on  the  ward's  land.^  Actual  posses- 
sion of  land,  if  thereby  is  meant  possessio  pedis,  is  not  required  to 
maintain  an  action  for  the  conversion  of  timber  severed  from  the  free- 
hold. The  legal  title,  which  draws  to  it  constructive  possession,  is,  in 
the  absence  of  adverse  possession  by  another,  sufficient*  One  in  axjtual 
possession  is  presumed  to  be  lawfully  so,  having  the  right  of  posses- 
sion, and  therefore  entitled  to  the  timber  severed.*  Where  the  land 
is  in  the  adverse  possession  of  another  some  question  has  arisen  as  to 
the  right  of  the  owner  against  the  disseisor,  and  it  has  been  held  in 
some  of  the  decisions  that  neither  trover  nor  trespass  de  bonis  aspor- 
tatis  will  lie  to  recover  of  a  purchaser  from  a  disseisor  or  from  the 
disseisor  himself  the  value  of  trees  cut  from  the  land  of  the  true  owner 
during  possession  by  such  disseisor,  and  that  the  only  remedy  of 
the  owner  is  an  action  of  trespass  quare  clausum  fregit  to  recover  dam- 
agea  to  the  close,  intermediate  the  disseisin  and  re-entry  by  the  true 
owner,  after  re-entry.'  The  apparent  weight  of  authority,  however, 
holds  that  the  posaession  of  the  real  owner  relates  back,  and  he  is  re- 
garded as  having  been  continuously  in  possession  since  the  desseisin, 
and  therefore  trover  or  trespass  de  bonis  asportatis  may  be  maintained 
by  him  after  his  re-entry  for  the  value  of  the  trees  cut  by  the  first  or 
second  disseisor  or  their  grantees  intermediate  the  disseisin  and  such 
re-entry.®  With  the  title  to  the  land,  as  has  been  already  clearly  shown, 
goes  the  title  to  standing  timber.*  When  severed  from  the  soil  its 
character  as  realty  is  changed;  it  has  become  personalty,  but  the  title 
to  it  continues  as  before,  and  therefore  the  right  to  recover  for  timber 
severed  from  the  freehold  depends  upon  the  right  to  the  freehold 
itself.i® 

34.  Damages  for  Injury  to  Land  from  Destruction  of  Timber. — 
The  rule  of  damages  for  the  destruction  of  timber  depends  upon  the 
purpose  and  character  of  the  action  in  which  recovery  is  sought.**  If 
the  owner  of  trees  destroyed  by  the  wrongful  act  of  another  brings 
his  action  for  their  value,  the  proper  measure  of  damages  is  the  market 

4.  Truss  V.  Olds,  6  Rand,  (Va.)  656,  74  Miss.  684,  21  So.  396,  36  L.R.A. 

18  Am.  Dec.  748.  165. 

6.  White  V.  Yawkey,  108  Ala.  270,       9.  See  supra,  par.  3. 

19  So.  3G0,  54  A.  S.  R.  159,  32  L.RA.  10.  Schulenberg  v.  Harriman,  21 
199.  Wall.  44,  22  U.  S.  (L.  ed.)  551;  North- 

6.  Northern  Pac.  R.  Co,  v.  Paine,  em  Pac.  R.  Co.  v.  Paine,  119  U.  S.  561, 
119  U.  S.  561,  7  S.  Ct.  323,  30  U.  S.  7  S.  Ct.  323,  30  U,  S.  (L.  ed)  613. 
(L.  ed.)513.  Note:    32   L.R.A.    434. 

7.  Alliance  Trust  Co.  v.  Nettleton  And  see  supra,  par.  24. 
Hardwood  Co.,  74  Miss.  584,  21  So.  11.  Bailey  v.  Chicago,  etc.,  R.  Co., 
396,  36  L.R.A.  155.  3  S.  D.  531,  54  N.  W.  598,  19  LitJL 

8.  Anderson  v.  Hapler,  34  111.  436,  653  and  note. 

85  Am.  Dec.  318  and  note;  Alliance       Note:  18  L.R.A.(N.S.)  244. 
Trust  Co.  V.  Nettleton  Hardwood  Co.,       And  see  supra,  par.  33. 
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value  of  the  trees  destroyed,  independent  of  the  real  estate.**  If  he 
brings  an  action  of  trespass  quare  clausum  fregit  for  the  injury  to  the 
real  estate  or  his  interest  in  it,  the  measure  of  damages  is  the  dimin* 
ished  value  of  the  real  estate.**  When  the  action  is  directed  toward 
a  recovery  of  damages  for  the  trespass,  the  gist  of  it  is  the  disturbance 
of  the  possession,  and  whatever  is  done  after  the  breaking  and  enter- 
ing is  held  to  be  but  an  aggravation  of  damage^**  The  measure  of 
damages  in  such  a  case  is  the  injury  to  the  land,  or,  in  other  words, 
the  difference  between  the  value  of  the  land  before  and  after  the 
destruction  or  removal  of  the  trees.**  It  is  manifest,  however,  that  the 
value  of  the  timber  removed  is  an  incident  in  the  loss,  the  importance 
of  which  varies  very  considerably.  In  some  cases  it  will  represent 
almost  the  entire  loss  and  in  others  only  a  small  fraction  thereof.  In 
cases  in  which  the  former  is  true,  the  distinction  between  the  action 
of  trespass  quare  clausum  fregit  and  the  action  for  the  value  of  timber 
becomes  somewhat  vague,  and  the  rule  for  determining  damages  al- 
most identical.**  A  distinction  has,  however,  been  stated  to  exist  be- 
tween the  two  forms  of  remedy,  in  that  where  the  action  is  for  injury 
to  the  land  the  value  of  the  timber  as  an  item  of  damages  must  be 
calculated  upon  its  value  as  standing  timber  and  not  its  value  after 
the  labor  of  cutting  has  been  expended  upon  it,  while  if  the  action  is 
for  the  value  of  wood  cut  and  removed  the  rule  is  otlierwise.*'  In 
recognition  of  the  two  items  of  damages  the  rule  has  been  stated  to 
be  that  the  injured  party  is  entitled  to  recover  of  the  trespasser  the 
value  of  the  timber  when  it  was  first  severed  from  the  land  and  became 
a  chattel  together  with  any  injury  done  to  the  land  in  removing  it 
therefrom,**  and  so  where  land  is  purchased  for  the  young  growing 
timber  thereon,  the  measure  of  damages  for  an  unlawful  cutting  is 
the  stumpage  value  of  the  trees  large  enough  to  have  stumpage  value, 
and  the  damage  to  the  land  as  an  investment  by  the  cutting  of  trees 
so  small  as  to  have  no  stumpage  value.**  The  prospective  value  of  the 
small  trees  may  not  be  used  as  the  basis  of  the  damages  awarded,  but 

12.  Bailey  v.  Chica^,  etc.,  R.  Co.,   229  Pa.  St.  285,  78  AtL  143,  140  A. 
3  S.  D.  531,  54  N.  W.  596,  19  L.R.A.   S.  R.  730. 

653  and  note.    And  see  infra,  par.  38.       Notes:  19  L.R.A.  653,  656;  18  L.R.A. 

13.  Bailey  v.  Chicago,  etc,  R.  Co.,    (N.S.)   244  et  aeq.;  52  L.R.A.(N.S.) 
3  S.  D.  531,  54  N.  W.  596,  19  L.RA.   97;  15  Ann.  Cas.  916  et  seq. 

653  and  note.    And  see  Daicaqbs,  vol.       16.  Note:  19  L.R.A.  653. 

8,  p.  484  et  seq.  17.  Foote  v.  Merrill,  54  N.  H.  490, 

14.  Foote  V.  Merrill,  54  N.  H.  490,   20  Am.  Rep.  151. 

20  Am.  Rep.  151.  18.  Gaskins  v.  Davis,  115  N.  C.  85, 

Note:  19  L.R.A  653.  20   S.  E.  188,  44  A.  S.  R.  439,  25 

15.  Foote  V.  MerriU,  64  N.  H.  490,  L.R.A.  813. 

20  Am.  Rep.  151;  Evans  v.  Keystone       Note:  19  KR.A.  653,  656. 
Gas  Co.,  148  N.  Y.  112,  42  N.  E.  513,       19.  Notes:  18  L.R.A. (N.S.)  244;  52 
51  A.  S.  R.  681,  30  L.R.A.  651;  Ma-   L.R.A.(N.S.)  97;  15  Ann.  Cas.  916  et 
haffey  v.  New  York  Cent.,  etc.,  R*  Co.,  seq. 
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may  be  considered  in  determining  the  injury  to  the  land,  and  as  an 
incident  thereto  the  character  of  the  trees  should  be  considered,  their 
ultimate  merchantability,  and  the  readiness  with  which  they  might 
be  marketed.^  Where  all  the  timber  is  mature  or  merchantable  the 
value  thereof  will  be  approximately  the  measure  of  damages  sustained 
by  the  owner  of  the  land.*  The  loss  of  prospective  profits  from  the 
timber  destroyed  is  not,  however,  an  element  in  the  damages.*  The 
rule  heretofore  outlined  will  apply  where  the  injury  was  caused  by 
the  destruction  of  timber  through  fire  or  other  cause,  if  it  was  oc- 
<5asioned  by  negligence,  as,  for  example,  fires  caused  by  railroad  en- 
gines. The  action  may  be  brought  either  for  the  value  of  the  timber 
or  the  injury  to  the  land,  and  in  the  latter  event  the  measure  of  dam- 
ages will  include  both  items  of  loss,*  or,  as  it  has  been  stated,  in  case 
of  a  fire,  the  market  value  of  the  land  burned  over,  before  and  after 
the  injury,  together  with  compensation  for  the  value  of  the  wood  ly- 
ing on  the  land  which  was  destroyed  by  the  fire.*  Where  a  convey- 
ance or  reservation  of  timber  with  a  limitation  as  to  the  time  of 
removal  is  held  to  vest  an  absolute  title  in  the  timber  cut  but  not  re- 
moved before  the  expiration  of  the  time,  though  the  owner  of  the  tim- 
ber is  liable  to  an  action  of  trespass  quare  clausum  fregit  if  he  enters  to 
remove  the  timber,  the  landowner  can  recover  only  the  damages  he 
may  have  sustained  by  reason  of  the  trespass  upon  and  occupation  of 
his  land,  and  cannot  recover  the  value  of  the  timber.* 

35.  Damages  for  Destruction  of  Ornamental  or  Fruit  Trees. — ^Where 
the  trees  destroyed  are  ornamental  and  shade  trees,  the  importance  of 
their  value  as  timber  is  frequently  immaterial  as  compared  with  their 
importance  in  adding  value  to  the  land,  and  so  the  rule  is  applied 
which  fixes  the  measure  of  damages  at  the  difference  between  the  value 
of  the  premises  before  and  after  the  destruction.*  So  fruit  trees  fre- 
quently have  little  if  any  value  after  being  detached  from  the  soil,  as 
the  wood  cannot  be  made  use  of  for  any  practical  purpose,  but  while 

20.  Williams  v.  Elm  City  Lumber  L.R.A.(N.S.)  01  and  note;  Delaware, 

Co.,  154  N.  C.  306,  70  S.  E,  631,  Ann.  etc.,  R.  Co.  v.  Salmon,  39  N.  J.  L.  299, 

Cas.  1912A   917.  23  Am.  Rep.  214. 

Note:  52  L.R.A.(N.S.)  97.  Note:  15  Ann.  Cas.  916  et  seq. 

1.  Williams  v.  Elm  City  Lranber  5.  Walcutt  v.  Treisch,  82  Ohio  St. 
Co.,  154  N.  E.  306,  70  8.  E.  631,  Ann.  263,  92  N.  E.  423,  29  L.R.A.(N.S.) 
Cas.  1912A  917.  654.    And  see  snpra,  par.  16,  19. 

2.  Quay  v.  Duluth,  etc.,  R.  Co.,  153  6.  Evans  v.  Keystone  Gas  Co.,  148 
Mich.  567,  116  N.  W.  1101,  18  L.R.A.  N.  Y.  112,  42  N.  E.  513,  61  A.  S.  R. 
(N.S.)  250;  Thompson  v.  Seaboard  681,  30  L.R.A,  661;  Williams  v.  Ehn 
Air  Line  R.  Co.,  165  N.  C.  377,  81  City  Lumber  Co.,  154  N.  C.  306,  70 
S.  E.  315,  52  L.R.A.(N.S.)  97  and  S.  E.  631,  Ann.  Cas.  1912A  917;  Ma- 
note,  haffev  V.  New  York  Cent.,  etc.,  R.  Co., 

3.  Note:  18  L.R.A.(N.S.)  246.  229  Pa.  St.  285,  78  Atl.  143,  140  A. 

4.  Reynolds  v.   Great  Northern   R.  S.  R.  730. 

Co.,  119  Minn.  251,  138  N.  W.  30,  52       Note :  15  Ann.  Caa*  917  et  seq. 
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connected  with  the  land  they  have  a  producing  capacity  which  adds 
to  the  value  of  the  realty.  Therefore  the  inquiry  may  properly  be 
directed  to  determining  how  much  the  realty  was  damaged  by  the  de- 
struction of  the  treeS;  for  the  measure  of  damages  is  the  difference  in 
the  value  of  the  land  before  and  after  the  destruction.'  There  is,  how- 
ever,  some  authority  holding  a  contrary  rule,  and  where  the  method 
of  calculating  damages  upon  the  value  of  the  land  is  found  to  be 
ineffective  in  arriving  at  a  just  compensation,  the  value  of  the  trees) 
will  be  taken  as  the  basis  of  estimate.  Otherwise  it  might  be  possible 
to  introduce  evidence  to  the  effect  that  the  land  was  as  valuable  after 
as  before  the  destruction  of  the  orchard  or  in  fact  more  valuable  and 
therefore  no  damages  for  the  destruction  of  property  could  be  recov- 
ered.® In  the  case  of  nursery  trees  grown  for  market  the  measure  of 
damages  will  be  merely  the  value  of  the  trees,  because  they  have  a  value 
for  transplanting;  the  soil  is  not  damaged  by  their  removal,  and  their 
market  value  necessarily  furnishes  the  true  rule  of  damages.*. 

36.  Punitive  Damages  for  Destruction  of  Trees. — In  order  to  pre- 
vent trespass  upon  timher  lands  statutes  have  been  passed  in  a 
number  of  states  providing  for  punitive  damages,  frequently  fixed ' 
at  three  times  the  actual  damage.  These  statutes  are,  however,  usually 
held  not  to  be  designed  to  cover  any  case  not  involving  wilful  wrong, 
and  in  the  case  of  mistake  or  accident,  recovery  can  be  had  only  for 
the  value  of  the  injury  actually  sustained.*®  It  has  been  held,  how- 
ever, in  the  case  of  trespass  that  the  burden  of  proving  that  it  was 
casual  and  involuntary  is  upon  the  trespasser,**  and  the  penalty  can- 
not be  avoided  by  showing  that  the  intention  was  to  commit  trespass 
on  public  lands,  and  by  mistake  the  trespass  was  committed  on  the 
lands  of  a  private  individual.**  In  awarding  treble  damages  it  is  the 
proper  practice  for  the  jury  to  ascertain  the  actual  damages  and  for 
the  court  to  perform  the  multiplication.*'  Single  damages  are  recov- 
erable for  trespass  which  proves  to  be  casual  or  involuntary  though 
the  complaint  is  in  form  for  treble  damages.**  Under  a  punitive 
statute  where  one  of  two  partners  commits  the  tort,  he  is  the  only  one 

7.  D wight  V.  Elmira,  etc,  R.  Co.,  26  Miss.  41,.  59  Am.  Dec.  243;  Batch- 
132  N.  Y.  199,  30  N.  E.  398,  28  A.  elder  v.  KeUy,  10  N.  H.  436,  34  Am. 
S.  R.  563,  15  L,R.A.  612.  Dec  174  and  note. 

8.  Louisville,  etc.,  B.  Co.  v.  Beeler,  11.  Michigan  Land,  etc.,  Co.  v.  Deer 
126  Ky.  328,  103  S.  W.  300, 128  A.  Lake  Co.,  60  Mich.  143,  27  N.  W.  10, 
S.  R.  291,  15  Ann.  Cas.  913  and  note,  1  A.  S.  R.  491.  And  see  Damages, 
11  L.R.A.(N.S.)  930.    And  see  Dam-  vol.  8,  pp.  604,  608. 

AGES,  vol.  8,  p.  486.  12.  Perkins  v.  Hackleman,  26  Miss. 

9.  Dwijrht  V.   Elmira,  etc,  R.  Co.,  41,  59  Am.  Dec.  243. 

132  N.  Y.  199,  30  N.  E.  398,  28  A.  13.  GuUd  v.  Prentis,  83  Vt.  212,  74 

S.  R.  563,  15  L.R.A.  612.  Atl.  1115,  Ann.  Cas.  1912A  313. 

10.  Michip:an  Land,  etc.,  Co.  v.  Deer  14.  Dubois  v.  Beaver,  25  N.  Y.  123, 
Lake  Co.,  60  Mich.  143,  27  N.  W.  10,  82  Am.  Dec.  326. 

1  A.  S.  R.  491;  Perkins  v.  Hackleman, 
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upon  whom  the  penalty  may  be  imposed.  The  oiher  partner  is  not 
answerable  for  the  wrong  done  without  his  knowledge,  although  it 
may  have  been  done  in  the  prosecution  of  the  partnership  business.^* 

^7.  Right  to  Damages  for  Injury  to  Trees  on  Highway^ — ^It  is  a 
general  principle  that  in  highways  laid  out  throu^  the  lands  of 
individuals  the  public  has  only  an  easement  to  a  right  of  passage; 
the  soil  and  freehold  remaining  in  the  individual  whose  lands  have 
been  taken  for  that  purpose.^*  He  therefore  owns  the  trees  growing 
upon  it,  and  may  maintain  trespass  against  anyone  cutting  Uiem  or 
gathering  their  fruit,  although  the  proper  public  guardians  of  the 
highway  may  cut  down  any  trees  which  are  a  permanent  obstruction 
to  the  use  by  the  public  of  any  part  of  the  highway.*'  But  if  such  pub- 
lic official  cuts  down  a  tree  which  does  not  obstruct  or  interfere  with 
such  public  use,  he  is  a  trespasser,  and  if  he  acts  maliciously  in  so 
doing,  he  is  liable  to  exemplary  damages.  Whether  or  not  a  tree  cut  by 
an  overseer  of  highway  obstructed  the  public  use  thereof,  and  whether 
or  not  he  cut  it  maliciously,  are  questions  of  fact.**  As  a  general  rule 
the  public  cannot  take  and  remove  trees  that  do  not  obstruct  the  high- 
way, although  they  may  be  within  the  limits  of  the  easement,  without 
compensation  to  the  owner,  and  moreover  the  public  does  not,  by 
laying  out  a  highway,  acquire  a  right  to  prevent  the  owner  of  the  fee 
from  removing  and  applying  to  his  own  use  timber  standing  therein, 
which  the  public  may  desire  to  preserve  for  shade  or  ornamentation.** 
The  relative  rights  of  abutting  owners  and  public  service  corporations 
as  to  trees  growing  on  a  street  or  highway  are  treated  at  length  else- 
where in  this  work.*® 

38.  Action  for  Value  of  Timber  Removed. — ^In  many  cases  the  loss 
for  which  compensation  is  sought  is  represented  by  the  value  of  the 
timber  cut  and  removed  from  the  land,  in  which  event  the  proper  rem- 
edy is  an  action  in  trover  or  trespass  de  bonis  asportatis  or  a  statutory 
axition  of  a  similar  nature,  or  an  action  in  the  nature  of  replevin  for 
the  recovery  of  the  timber  itself  may  be  maintained.  In  such  cases 
the  trespass  upon  the  land  is  not  considered  and  the  injured  party 
seeks  only  to  recover  the  equivalent  in  value  of  the  article  converted. 
The  question  as  to  what  measure  of  damages  will  be  applied  in  an 

15.  Williams  v.  Hendricks,  115  Ala.  H.  473,  57  Atl.  680,  65  L.R.A.  676. 
277,  22  So.  439,  67  A.  S.  R.  32.  41  And  see  Highways,  vol.  13,  pp.  116, 
L.R.A.  650.  203. 

16.  Bipelow  V.  Whitcomb,  72  N.  H.  18.  Com.  v.  Byard,  200  Mass.  175,  86 
473,  57  Atl.  680,  65  L.R.A.  676:  Win-  N.  E.  285,  20  L.R.A.(N.S.)  814;  Win- 
ter  V.  Peterson,  24  N.  J.  L.  524,  61  ter  v.  Peterson,  24  N.  J,  L.  524,  61 
Am.  Dec.  678;  Daily  v.  State,  51  Ohio  Am.  Dec.  678. 

St.  348,  37  N.  E.  710,  46  A,  S.  R.  19.  Bigelow  v.  Whitcomb,  72  N.  H. 

578.  24  L.R.A.  724.  473,  57  Atl.  680,  65  L.R.A.  676. 

17.  Com.  V.  Bvard,  200  Mass.  175,  20.  See  Highways,  voL  13,  p.  207 
86  N.   E.   285,   20  L.R.A.  (N.S.)    814  et  seq. 

and  note;  Bigelow  v.  Whitcomb,  72  N. 
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ax^tion  in  the  nature  of  trover  for  timber  depends  upon  the  further 
question  whether  the*one  who  cut  or  injured  the  timber  did  ao  \mder 
an  honest  or  mistaken  belief  that  he  had  the  right  to  do  so,  or  whether 
he  was  a  wilful  and  intentional  trespasser.  If  the  defendant  is  a 
knowing  and  wilful  trespasser,  the  measure  of  damages  is  the  full 
value  of  the  property  at  the  time  and  place  of  demand,  with  no  deduc- 
tion for  labor  and  expenses  of  defendant.^  If,  however,  the  defendant 
is  an  unintentional  or  mistaken  trespasser,  the  measure  of  damages 
is  the  value  at  the  time  of  conversion,  less  what  the  labor  or  expenses  of 
defendant  has  added  to  it.^  As  some  decisions  have  phrased  the  rule 
a  trespasser  not  a  wilful  wrongdoer  is  liable  only  for  the  value  of  the 
timber  at  the  stump.*  If  he  is  a  purchaser  without  notice  of  the  wrong 
from  a  wilful  trespasser,  the  value  at  the  time  of  such  purchase  is 
the  measure  of  damages,^  but  if  the  trespasser  was  not  a  wilful  wrong- 
doer the  damages  will  be  the  same  as  could  be  recovered  from  such 
trespasser.*  In  accordance  with  the  general  rule  it  has  been  held 
where  an  innocent  trespasser  cut  and  severed  trees  from  the  land,  the 
conversion  being  complete  by  that  wrongful  act,  their  value  then 
represents  the  owner's  loss.  His  loss  is  not  greater  by  reason  of  the 
value  added  by  the  labor  of  cutting  and  transporting  to  the  mill  or 
market,  and  therefore  he  may  not  recover  for  such  increased  value.* 
Under  some  decisions,  however,  the  person  injured  is  permitted  to  re- 
cover the  value  of  the  property  at  the  place  and  time  of  conversion 
with  such  increase  as  it  may  have  received  from  fluctuations  of  the 
market  and  other  causes  independent  of  the  trespasser's  act,'  to- 
gether with  interest  thereon  from  the  time  of  taking.®  There  is  also 
authority  to  the  eflfect  that  where  the  property  converted  consists  of 

1.  Bolles  Wooden- Ware  Co.  v.  Unit-  Co.,  121  La.  627,  46  So.  674, 18  LJLA. 
ed  States,  106  U.  S.  432,  1  S.  Ct.  398,    (N.S.)  244. 

27  U.  S.  (L.  ed.)  230;  Pine  River  Log-  4.  Bolles  Wooden-Ware  Co.  v.  Unit- 

ging,  etc.,  Co.  v.  United  States,  186  ed  States,  106  U.  S.  432,  1  S.  Ct.  398, 

U.   S.  279,  22  S.  Ct.  920,  46  U.  S.  27  U.  S.  (L.  ed.)  230;  Beede  v.  Lam- 

(L.  ed.)   1164;  Baker  v.  Wheeler,  8  prey,  64  N.  H,  510,  15  Atl.  133,  10 

Wend.  (N.  Y.)  505,  24  Am.  Dec.  66  A.  S.  R.  426. 

and  note.  Notes:  24  Am.  Dec.  85  et  seq.;  18 

Note:  18  L.R.A.(N.S.)  247.  L.R.A.(N.S.)  247. 

2.  Bolles  Wooden-Ware  Co.  v.  Unit-  5.  Note:  18  L.B.A.(N.S.)  247. 

ed  States,  106  U.  S.  432,  1  S.  Ct.  398,  6.  Moody  v.  Whitney,  38  Me.  174, 
27  U.  S.  (L.  ed.)  230;  Pine  River  Log-  61  Am.  Dec.  239;  Beede  v.  Lamprey, 
ging,  etc.,  Co.  v.  United  States,  186  64  N.  H.  510,  15  Atl.  133, 10  A.  S.  R. 
U.  S.  279,  22  S.  Ct.  920,  46  U.  S.  426. 

(L.  ed.)  1164;  White  v.  Yawkey,  108       7.  Weymouth   v.    Chicago,   etc.,   R. 
Ala.  270,  19  So.  360,  54  A.  S.  R.  159,   Co.,  17  Wis.  650,  84  Am.  Dec  763. 
32  L.R.A.  199.  Note:  84  Am.  Dec.  767. 

Notes:  24  Am.  Dec.  71  et  seq.;  19  8.  White  v.  Yawkey,  108  Ala.  270, 
L.R.A.  654  et  seq.;  18  L.R.A. (N.S.)  19  So.  360,  54  A.  S.  R.  159,  32  L.R.A. 
247.  199;  Baker  v.  Wheeler,  8  Wend-  (N. 

3.  Ball,  etc.,  Co.  v.  Simms  Lumher   Y.)    505,  24  Am.  Dee.  66  and  note. 
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Jo^  taken  from  another's  land,  the  conversion  does  not  become  com- 
plete until  they  are  actually  removed  from  the  land  of  the  owner, 
because  they  are  considered  in  law  to  continue  to  be  in  the  possession 
of  the  owner  of  the  land  until  actually  removed  therefrom ;  therefore, 
where  the  trespasser  is  an  unintentional  or  innocently  mistaJken  one, 
there  should  not  be  any  deduction  in  his  favor  from  the  value  of  the 
property  at  the  time  and  place  of  conversion,  for  tbe  cost  of  any  labor 
bestowed  thereon  anterior  to  the  time  that  he  completely  consum- 
mates the  conversion  by  actual  removal  from  the  owner's  land.'  In 
discussing  the  rule  governing  the  rights  of  innocent  purchasers  of 
timber  from  one  who  has  secured  it  by  wilful  trespass  it  has  been  held 
that  a  person  purchasing  property  runs  his  risk  as  to  the  title  he  is 
acquiring,  and  if  he  is  unfortunate  enough  to  purchase  from  a  tres- 
passer or  one  who  has  no  title,  he  must  suffer  the  loss  or  look  to  his 
vendor,  and  therefore  all  he  can  ask  is  protection  for  the  money  and 
labor  expended  after  his  purchase.  The  law,  therefore,  provides  tliat 
the  owner  is  entitled  to  recover  the  value  of  timber  or  logs  as  of  the 
time  when  the  innocent  purchaser  secured  them.*^  A  conclusion 
apparently  contrary  to  this  has,  however,  been  reached  by  some  courts 
which  take  the  view  that  the  owner  cannot  recover  from  the  inno- 
cent purchaser  the  value  of  the  wilful  trespasser's  labor,  where  that 
has  materially  enhanced  the  value  of  the  wood  taken,  and  hold 
that  the  owner  if  compensated  for  what  he  has  lost  is  fully  paid,  and 
can  recover  nothing  further.**  In  maintaining  an  action  of  trover 
for  timber  cut  and  removed  an  averment  of  the  precise  time  of  the  con- 
version is  not  necessary,  but  it  is  necessary  to  state  that  it  was  some 
time  prior  to  the  commencement  of  the  suit  and  within  the  statutory 
period  of  limitation.**  Where  a  mortgagee  in  possession  wrong- 
fully cuts  and  removes  timber  from  the  premises,  after  he  has  ^ceived 
all  that  is  due  him  on  his  mortgage,  he  may  be  considered  as  a  wilful 
trespasser  and  subjected  to  damasces  of  a  punitive  or  exemplary  char- 
acter, and  required  to  account  for  the  value  of  the  lumber  at  the 
place  of  disposal  without  any  allowance  for  expenditure.** 

39.  Proceedings  in  Nature  of  Replevin  Generally. — ^In  connection 
with  the  discussion  of  the  action  of  replevin  to  recover  specific  logs 
or  pieces  of  wood,  it  should  be  borne  in  mind  that  to  maintain  such 
an  action  the  plaintiff  must  have  the  general  or  a  special  property  in 
the  goods  replevied,  and  the  right  to  immediate  and  exclusive  posses- 
sion at  the  time  when  the  action  is  commenced.**    Though  one  hav- 

9.  Note:  18  L.R.A.(N.S.)  248.  171  Ala.  86,  54  So.  622,- Ann.  Cas. 

10.  Tuttle  v.  White,  46  Mich.  485,   1913A  878. 

9  N.  W.  528,  41  Am.  Rep.  175.  13.  Whiting  v.  Adams,  66  Vt.  679, 

11.  Lake  Shore,  etc.,  R.  Co.  v.  Hut-  30  Atl.  32,  44  A.  S.  R.  875,  25  L.R.A. 
chins,  32  Ohio  St.  571,  30  Am.  Rep.   598. 

629.  14.  See  generally,  Replevin, 

12.  Corona  Coal,  etc.,  Co.  v.  Bryan, 
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ing  a  license  to  cut  and  remove  standing  timber  has  no  title  in  the 
timber  until  it  is  severed,  yet,  upon  such  severance  by  a  trespasser, 
the  title  of  the  licensee  becomes  perfect,  and  he  may  maintain  replevin 
against  the  trespasser  for  the  timber  so  severed  by  him.**  And  in  the 
case  of  sales  of  timber  containing  a  limitation  of  the  time  for  enter- 
ing and  removing,  the  vendee  may  bring  replevin  for  the  timber  sev- 
ered but  not  removed  prior  to  the  expiration  of  the  time  fixed,**  if  it 
be  considered  that  the  title  to  such  severed  timber  is  in  the  vendee.*' 
But  replevin  will  not  lie  for  timber  cut  on  land  wheb  the  defendant 
was  in  possession  of  land  and  timber  under  claim  of  title.**  Nor  can 
a  licensee  maintain  replevin  for  timber  out  by  the  owner  of  the  prem- 
ises.** The  right  of  the  owner  to  retake  his  property  notwithstand- 
ing any  alteration  in  its  form,  or  addition  to  the  value  of  the  original 
material,  is  treated  at  length  elsewhere  in  this  work,  as  is  the  effect 
of  a  verdict  and  judgment  for  the  plaintiff  as  transferring  the  title 
to  the  defendant  in  those  jurisdictions  ^vhere  the  law  provides  for  the 
filing  of  a  replevin  bond  by  the  defendant  and  the  plaintiff  is  put  to 
his  proof  of  damages.** 

40.  Where  Logs  or  Lumber  of  Different  Owners  Are  Mixed. — ^Where 
1og:s  or  lumber  of  different  owners  are  commingled,  the  rules  ap- 
plicable to  the  mixing  or  confusion  of  goods  generally  determine  the 
rights  of  the  respective  owners  and  their  enforcement  by  an  action  in 
replevin.*  Under  the  legislation  and  decisions  of  some  of  the  states 
where  logs  or  lumber  to  which  a  defendant  in  replevin  has  no  right 
of  possession  have  been  intermingled  by  him  with  other  logs  or  lum- 
ber into  a  common  mass,  the  plaintiff  is  entitled  to  replevin  from  the 
whole  mass  an  amount  equal  to  that  to  which  he  is  entitled.*  Where 
a  sale  of  timber  has  been  made  with  a  limitation  as  to  time  of  removal, 
and  the  land  has  been  subsequently  conveyed,  it  has  been  held  that 
in  an  action  of  replevin  by  the  grantee  to  recover  timber  removed  from 
the  land  by  the  vendee  after  the  expiration  of  the  time  limited  by  the 
contract,  if  it  appears  that  some  of  the  logs  were  cut  before  the  con- 
veyance of  the  land,  and  that  they  became  personalty  cmd  so  did  not 
pass  with  the  conveyance,  but  were  mingled  with  logs  cut  after  the 
conveyance,  the  grantee  may  recover  all  of  them  under  the  doctrine 
of  confusion  of  goods.* 

15.  Kej'stone  Lumber  Co.  v.  Kolman,       20.  See  REa»LBvm. 

94  Wis.  465,  69  N.  W.  165,  59  A.  S.  1.  See  Confusion  of  Goods,  vol  6, 

R.  904,  34  L.R.A.  82L  pp.  1049,  1056. 

16.  Notet  29  L.R.A.(N.S.)   549  et  2.  Scbnlenberg    ▼.    Harriman,    21 
seq.  Wall.  44,  22  U.  S.  (L.  ed.)  55L 

17.  See  supra,  par.  15.  Note:  80  A.  S.  R.  759. 

18.  Note :  80  A.  S.  R.  758-759.  3.  Mengal  Box  Co.  v.  Moore,  114 

19.  Keystone  Lumber   Co.   v.   Kol-  Tenn.  596,  87  S.  W.  415,  4  Ann.  Caa. 
man,  94  Wis.  465,  69  N.  W.  165,  69  1047. 

A.  S.  R.  904,  34  L.R.A.  821. 
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VII.  Loggers'  and  Mill  Men's  Liens 

41.  In  General. — ^The  right  to  a  lien  for  work  performed  in  connec- 
tion with  the  cutting  of  timber,  the  hauling  and  rafting  of  logs,  and 
the  sawing  of  timber  into  marketable  lumber  products  at  the  mill  is  a 
matter  that  has  been  the  subject  of  much  legislation  and  numerous 
decisions.  In  reference  to  services  of  the  latter  character  it  has  been 
held  that  at  common  law  one  who  saws  logs  of  another  into  lumber 
and  shingles  has  a  lien  for  his  labor,  upon  the  general  principle  that 
persons  who  have  bestowed  labor  upon  an  article  or  done  some  other 
act  in  reference  to  it  by  which  its  value  has  been  enhanced  have  a 
right  to  detain  the  same  until  they  are  reimbursed  for  their  expendi- 
ture and  labor.*  Upon  the  same  principle  it  has  been  held  that  rafts- 
men are  entitled  to  a  lien  for  their  services,  for  although  the  logs 
or  lumber  remain  intrinsically  the  same  in  shape  and  size  and  quan- 
tity as  they  were  at  the  place  from  which  they  started,  the  skill  and 
labor  of  the  raftsmen  in  transporting  them  to  a  market  add  greatly 
to  their  value.*  It  is  not,  however,  sJtogether  cl$ar  whether  a  logger 
or  other  person  whose  services  have  been  given  in  connection  with  the 
cutting  and  hauling  of  timber  is  entitled  to  a  common  law  lien,  al- 
though the  reasoning  upon  which  a  lien  for  the  other  services  referred 
to  is  teed  would  seem  to  be  applicable,*  but  this  question  is  not  ordi- 
narily of  primary  importance  in  view  of  the  fact  that  statutes  grant- 
ing such  a  lien  have  been  generally  adopted.  The  principles  applicable 
to  the  existence  and  preservation  of  liens  generally  are  applicable  to 
loggers'  liens.  There  can  be  no  lien  at  common  law  or  by  usage 
where  the  parties  make  a  special  agreement  inconsistent  with  a  lien, 
either  for  a  particular  mode  of  payment,  or  for  payment  at  a  future 
particular  time,  although  without  such  agreement  the  right  to  a  lien 
would  be  implied  or  recognized.  If  such  agreement  is  antecedent  to 
the  po??ession  no  lien  is  created ;  if  it  is  made  afterwards,  the  lien  is 
waived.'  This  doctrine  applies  as  well  to  statutory  as  to  other  liens.* 
As  to  the  effect  upon  the  lien  of  accepting  the  note  of  the  debtor  in 
payment  of  the  demand  the  authorities  are  not  in  harmony.  Some 
hold  that  the  accepting  of  a  negotiable  promissory  note  in  payment 

4.  Hutchins  v.  Olcutt,  4  Vt.  649,  24  Am.  Dec.  379. 

Am.  Dec.  634,  overruled  on  another  7.  Faning^ton  v.  Meek,  30  Mo.  678, 

point  bv  Robinson  v.  Leach,  67  Vt.  128,  77  Am.  Dec.  627;  Hutchins  v.  Olcutt, 

1  Atl.  *32,  48  A.  S.  R.  807,  27  L.R.A.  4  Vt.  649,  24  Am.  Dee.  634,  overruled 

303 ;  AriiUiS  v.  Brieklev,  65  Wis.  26,  on  another  point  by  Robinson  v.  Leach, 

26  N.  W.  188,  5G  Am.  Rep.  611.  And  67  Vt.  128, 1  AtL  32,  48  A.  S.  R.  807, 

see  Bailments,  vol.  3,  p.  120  et  seq.  27  L.R.A.  303;  Anderson  v.  Tingley, 

5.  Knapp,  etc.,  Co.  v.  McCaffrey,  24  Wash.  637,  64  Pac.  747,  85  A.  S.  R. 
177  U.  S.  638,  20  S.  Ct.  824,  44  U.  S.  959  and  note.  And  see  generally, 
(L.  ed.)  921;  Farrington  v.  Meek,  30  Liens,  ante,  par.  17. 

Mo.  578,  77  Am.  Dec.  6'2".  8.  Anderson  v.   Tingley,  24  Wash. 

6.  Cakes  v.  Moore,  24  Me.  214,  41   537,  64  Pac.  747,  85  A.  S.  R.  959. 
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of  an  account  for  labor  bestowed  on  any  article  is  such  a  manifestar 
tion  of  the  intention  of  the  party  taking  the  note  to  rely  on  the 
personal  security  of  the  maker  of  the  note  as  to  be  a  waiver  of  any 
lien  which  he  might  have  had.*  Others,  however,  take  the  contrary 
view  and  hold  that  unless  the  parties  expressly  so  agree,  the  acceptance 
of  a  note  or  other  security  does  not  waive  the  lien.*^  It  is  also  neces- 
sary for  the  person  claiming  the  lien  to  retain  possession  of  the  logs 
or  timber  and  a  voluntary  surrender  will  terminate  his  right.**  Re- 
tention of  possession  by  the  lienor  was  a  necessary  element  of  the 
common  law  lien,  and  the  lienor  in  order  to  maintain  the  statutory 
lien  must  also  keep  himself  in  position  to  retain  dominion  and  control 
over  the  property  in  the  method  provided  by  statute.**  It  has  accord- 
ingly been  held  that  an  agreement  that  the  owner  might  sell  logs 
and  pay  for  cutting  them  out  of  the  proceeds  is  inconsistent  with 
the  right  to  a  lien,  as  the  owner  under  such  an  agreement  has  posses- 
sion coupled  with  the  right  to  pass  possession  to  a  purcha^jcr.*'  A 
lien  may,  however,  be  maintained  notwithstanding  the  loss  of  posses- 
sion where  a  special  agreement  to  that  effect  is  made.**  According 
to  some  decisions  a  lien  allowed  by  statute  to  laborers  for  services 
performed  in  connection  with  the  cutting  and  hauling  of  timber  is 
assignable,**  but  though  this  rule  is  the  more  practical  there  is  also 
authority  to  the  effect  that  the  lien  given  by  statute  is  personal  to 
the  laborer,  and  it  has  been  held  that  when  a  laborer  combined  with 
his  own  claim  one  assigned  to  him  by  another  laborer  he  not  only 
cannot  recover  the  amount  of  tlie  claim  so  assigned  but  loses  his 
rights  under  the  statute  to  his  own  claim  for  a  lien.**  So  under  the 
stricter  rule  it  has  been  held  that  in  enforcing  the  lien  for  labor  upon 
lumber  the  proceeding  must  be  regarded  as  strictly  in  rem  and  that 
the  joining  of  the  privileged  claim  with  one  not  so  privileged  con- 
stitutes a  waiver  of  special  rights  under  the  lien  law.*'  The  owner 
of  logs  cannot  be  estopped  from  denying  the  validity  of  a  lien  upon 
his  property  by  a  personal  judgment  secured  against  the  oohtractor 
who  cut  them  where  there  is  no  adjudication  of  the  question  of  the 

9.  Hutchins  ▼.  Olcutt,  4  Vt.  649,  24  12.  Fitzgerald  v.  Elliott,  162  Pa.  St. 
Am.  Dec.  634,  overruled  on  another  118,  29  Atl.  349,  42  A.  8.  E.  812.  And 
point  by  Robinson  v.  Leach,  67  Vt.  128,  see  Liens,  ante,  par.  16. 

31  Atl.  32,  48  A*  S.  R.  807,  27  L.R.A.  13.  Anderson  v.  Tingley,  24  Wash. 

303.  537,  64  Pac.  747,  85  A,  S.  R.  959. 

10.  Balkcom  ▼.  Empire  Lumber  Co.,  14.  Oakes  v.  Moore,  24  Me.  214,  41 
91  Ga.  661,  17  S.  E.  1020,  44  A.  S.  R.  Am.  Dec.  379. 

58.  And  see  Liens,  ante^  par.  18;  15.  Murphy  y.  Adams,  71  Me.  113, 
Mechanics'  Liens.  36  Am.  Dec.  299. 

11.  Oakes  v.  Moore,  24  Me.  214,  41       16.  Blumauer   v.   Clocfc   24   Wash. 
Am.  Dec.  379;  Arians  v.  Brickley,  65  596,  64  Pac.  844,  85  A.  S.  R.  966. 
Wis.  26,  26  N.  W.  188,  56  Am.  Rep.       17.  McCrillis  v.  Wibon,  34  Me.  286, 
61L  56  Am.  Dec.  655. 
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lien  therein.^*  In  some  jurisdictions  thestatute  in  addition  to  giving 
a  lien  for  work  and  labor  on  timber  expressly  provides  that  any 
person  who  shall  injure,  impair  or  destroy  or  who  shall  render  diffi- 
cult, uncertain  or  impossible  of  identification  any  timber  upon  which 
there  is  a  lien  without  the  express  consent  of  iJie  person  entitled  to 
such  lien  shall  be  Uable  to  the  lienholder  for  the  damages  to  the 
amount  secured  by  his  lien,  which  may  be  recovered  by  a  civil  action.^^ 
42.  Constitutionality  of  Lien  Laws. — Statutes  conferring  the  right 
to  a  lien  on  logs  and  lumber  for  services  have  been  extensively  adopted 
in  the  various  states,  and  ordinarily  there  can  be  no  question  as  to 
their  constitationality,'^  but  it  has  been  held  that  a  statute  declaring 
that  any  person  who  buys  an  interest  in  property  upon  which  a  log 
lien  is  claimed,  and  uses  or  so  disposes  of  the  property  that  the  hen 
cannot  be  enforced,  renders  himself  liable  for  the  entire  debt  due 
the  lien  claimant,  is  unconstitutional.  While  it  may  be  permissible 
to  provide  that  the  goods  can  be  followed  and  the  amount  recovered, 
equivalent  to  their  value,  it  seems  to  violate  the  fourteenth  amend- 
ment of  the  federal  constitution  as  taking  of  property  without  due 
process  of  law  to  penalize  a  purchaser  who  buys  in  good  faith  and 
without  notice  of  the  lien,  to  the  extent  of  compelling  him  to  pay 
the  debt  of  another  in  an  amount  possibly  largely  in  excess  of  the 
value  of  the  goods  purchased.*  As  the  lien  is  analogous  to  liens  upon 
vessels  and  buildings,  it  may  be  given  preference  to  another  lien 
prior  to  it  in  date,-  or  it  may  attach  to  the  property  of  a  person 
between  whom  and  the  lienor  there  is  no  privity  of  contract.*  The 
owner  of  timber  who  contracts  for  its  cutting  and  driving  to  market, 
while  having  no  relation  to  the  laborers  employed  by  the  contractor, 
profits  by  their  services;  moreover  he  lets  the  contract  in  contem- 
plation of  the  fact  that  such  services  will  be  required,  and  he  knows 
equally  as  well  that  the  laborers  have  the  right  to  protect  themselves 
in  the  matter  of  compensation  by  putting  a  lien  on  the  logs.  Know- 
ing this,  and  having  it  within  his  power  to  care  for  his  own  interests 
when  contracting  for  the  work,  the  owner  of  the  logs  cannot  say 
that  a  law  which  simply  secures  payment  to  the  men  who  perform 
the  manual  labor  is  unreasonable.  He  must  intend  that  liens  shall 
attach,  and  his  own  rights  be  subjected  tlicreto.  But  a  lien  cannot 
be  finally  established  upon  logs  belonging  to  another  without  giving 

18.  McKinnon  v.  Red  River  Lumber  233,  62  N.  W.  123,  30  L.R.A.  84. 
Co.,  119  Minn.  479,  138  N.  W.  781,  1.  Rogeis-Ruger  Co.  v.  Murray,  115 
42  L.R.A.(N.S.)    872.  Wis.  267,  91  N.  W.  667,  95  A.  S.  R. 

19.  Anderson  v.  Great  Northern  R.  901,  59  L.R.A.  737. 

Co.,  25  Idaho  433,  138  Pao.  127,  Ann.       2.  Spofford   v.    True,   33   Me.   283, 
Cas.   1916C  191  and  note;   Bergman   54  Am.  Dec.  621. 
V.  Inman,  43  Ore.  456,  72  Pao.  1086,       3.  Brown  v.  Markham,  60  ^linn.  233, 
73  Pac.  341,  99  A.  S.  R.  771.  62  N.  W.  123,  30  L.R.A.  84. 

20.  Brown  v.   Markham,   60   Minn.       Note:  6  L.R.A.  362. 
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the  owner  thereof  due  notice  and  the  opportiuiity  to  appear  in  the 
matter  and  be  heard  in  defense  of  his  own  property,  for  to  do  other- 
wise would  result  in  the  taking  of  property  without  due  process  of 
law.* 

43.  Scope  of  Statutes;  Laborers  and  Contractors. — The  primary 
purpose  of  the  various  state  statutes  conferring  a  lien  for  services  in 
connection  with  the  cutting  and  hauling  of  timber  is  to  protect  the 
actual  laborer,  and  their  phraseology  is  adapted  to  that  intent.  It 
is  commonly  provided  by  such  statutes  that  persons  laboring  in  con- 
nection with  cutting,  hauling  or  drawing  wood,  logs  or  luniber  shall 
have  a  lien  for  personal  services,*  or  manual  labor,*  and  it  is  therefore 
important,  in  ascertaining  the  scope  of  such  a  statute,  to  determine 
what  constitutes  laboring.  Etymologically,  the  word  "laborer"  may 
include  any  person  who  performs  physical  or  mental  labor  under 
any  circumstances,  but  its  popular  meaning  is  much  more  limited. 
The  farmer  toiling  on  his  own  farm,  the  blacksmith  working  in  his 
own  shop,  the  tailor  making  clothes  for  his  own  customers,  is  not 
called  a  laborer.  One  who  perfornas  physical  labor,  however  severe, 
in  his  own  service  or  business,  is  not  a  laborer,  in  the  common  business 
sense.  A  contractor,  who  takes  the  chance  of  profit  or  loss,  is  not 
a  laborer  in  that  sense.  In  the  language  of  the  business  world,  a 
laborer  is  one  who  labors,  with  his  physical  powers,  in  the  service  and 
under  the  direction  of  another,  for  fixed  wages.  This  is  the  common 
meaning  of  the  word,  and  hence  its  meaning  in  the  statute,^  and  it 
follows  that  such  a  statute  does  not  apply  to  contractors  employing 
men  and  teams  to  cut  and  haul  timber,  who  do  no  manual  labor 
themselves,  and  derive  their  compensation  from  the  profits  realized.^ 
Even  if  such  contractor  actually  performs  personal  manual  labor, 
he  cannot  claim  the  benefit  of  the  statute  where  his  labor  is  indis- 
tinguisliable  from  that  of  the  persons  employed  by  him.  If  this 
distinction  can  be  made  it  would  seem,  according  to  some  authorities, 
that  the  contractor  may  be  allowed  a  lien  for  such  personal  services.' 

4.  Brown  y.  Markham,  60  Minn.  233,  note;  Martin  v.  Wakefield,  42  Minn. 
e2  N.  W.  123,  30  L.R.A.  84.  176,  43   N.   W.   966,   6  L.R.A.   362; 

5.  Anderson  v.  Great  Northern  R.  Breault  v.  Archambault,  64  Minn.  420, 
Co.,  25  Idaho  433,  138  Pac.  127,  Ann.  67  N.  W.  348,  68  A.  S.  R.  546;  M^- 
Cas.  1916C  191  and  note;  McCrillis  Kinnon  v.  Red  River  Lumber  Co.,  119 
V.  Wilson,  34  Me.  286,  56  Am.  Dec.  Minn.  479,  138  N.  W.  781,  42  L.R.A. 
655;  Littlefield  v.  Morrill,  97  Me.  505,    (N.S.)  872. 

54  Atl.  1109,  94  A.  S.  R.  513;  Hale  7.  Rogers  v.  Dexter,  etc.,  R.  Co.,  85 

V.  Brown,  69  N.  H.  651,  47  Am.  Rep.  Me.  372,  27  Atl.  257,  21  L.R.A.  528. 

224;  Bergman  v.  Inman,  43  Ore.  466,  8.  Hale  v.  Brown,  59  N.  H.  561,  47 

72  Pac.  1086,  73  Pac.  341,  99  A.  S.  R.  Am.  Rep.  224. 

771 ;  Edwards  v.  H.  B.  Waite  Lumber  Notes :  68  A.  8.  R.  649 ;  69  A.  8. 

Co.,  108  Wis.  164,  84  N.  W.  160,  81  R.  510. 

A.  S.  R.  884  and  note.  9.  Hale  v.  Brown,  69  N.  H.  651,  47 

6.  McMullin    v.    McMullin,   92   Me.  Am.  Rep.  224. 
336,  42  Atl.  500,  69  A.  S.  R.  510  and 
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This  latter  concltasion  is  not^  however,  sustained  in  some  of  the  deci- 
sions which  hold  that  the  lien  granted  is  solely  for  the  protection 
of  laborers,  and  the  subject  matter  of  that  protection  solely  the  wages 
earned  by  such  laborers,  and,  therefore,  a  contractor  who  relies  upon 
profits  does  not  come  within  the  statute,  even  to  the  extent  of  his 
own  labor. ^^  In  some  jurisdictions  the  statutes  have  been  interpreted 
so  as  to  permit  of  the  filing  of  a  lien  by  a  contractor  for  the  services 
rendered  by  his  servants  and  agents,  regardless  of  whether  the  lienor 
has  performed  any  manual  labor  himself,^^  and  in  others  the  privi- 
lege of  the  lien  is  extended  to  labor  performed  by  the  lienor  himself 
or  others  working  in  his  employ.^^ 

44.  Character  of  Services  Included;  Hire  of  Teams. — ^The  courts 
have,  however,  not  confined  the  lien  to  the  value  of  the  work  or  labor 
actually  accomplished  by  the  lienor's  own  hands,  it  being  considered 
that  an  interpretation  so  narrow  was  never  intended,^*  and  the  rule 
has  been  announced  that  lien  statutes  of  the  kind  now  under  con- 
sideration are  remedial  and  should  therefore  be  given  a  broad  and 
liberal  construction.^*  The  personal  services "  or  manual  labor  ^* 
of  the  lumbermen,  as  contemplated  by  these  statutes,  include  the  use 
and  earnings  of  all  implements,  instrumentalities,  or  agencies  such 
as  axe,  cant  hook,  team,  or  the  like,  which  are  actually  used  in  and 
necessary  to  the  performance  of  such  labor  or  service  by  the  logger 
or  lumberman.^'  So  a  statute  giving  a  lien  for  manual  labor  in 
connection  with  the  cutting  ajad  the  driving  of  timber  has  been  con- 
strued to  cover  services  rendered  by  a  cook  or  a  blacksmith  in  a 
lumbering  camp.  They  are  a  part  of  the  crew  and  are  engaged  in 
a  common  enterprise  with  them,  and  their  services  are  a  necessary 
part  of  the  enterprise.^®  A  lien  for  personal  services  extends  to  the 
time  during  which  an  employee  is  detained  by  his  employer  after 
the  work  is  finished  in  anticipation  of  possible  need  of  his  services,^* 

10.  Rogers  v.  Dexter,  etc.,  R.  Co.,  16.  McKinnon  v.  Red  River  Lumber 
85  Me.  372,  27  Atl.  267,  21  L.R.A.  Co.,  119  Minn.  479,  138  N.  W.  781, 
528;  Littlefield  v.  Morrill,  97  Me.  505,  42  L.R.A.(N.S.)  872. 

64  Atl.  1109,  94  A.  S.  R.  513.  17.  Martin  v.  Wakefield,  42  Minn. 

11.  Breault  v.  Arehambault,  64  176,  43  N.  W.  966,  6  L.R.A.  362; 
Minn.  420,  67  N.  W.  348,  68  A.  S.  R.  McKinnon  v.  Red  River  Lumber  Co., 
545.  119   Minn.   479,   138   N.   W.   781,   42 

12.  Hale  v.  Brown,  69  N.  R  661,  47  L.R.A.(N.S.)  872;  Hale  v.  Brown,  59 
Am.  Rep.  224.  N.  H.  551,  47  Am.  Rep.  224. 

15.  Hale  V.  Brown,  69  N.  H.  561,  18.  Anderson  v.  Great  Northern  R. 
47  Am.  Rep.  224.  Co.,  25  Idaho  433,  138  Pac.  127,  Ann. 

14.  Breault     y.     Arehambault,     64  Cas.  1916C  191  and  note;  Breault  v. 

Minn.  420,  67  N.  W.  348,  68  A.  S.  R,  Arehambault,  64  Minn.  420,  67  N.  W. 

545;  McKinnon  v.  Red  River  Lumber  348,  68  A.  S.  R.  545. 

Co.,  119  Minn.  479,  138  N.  W.  781,  Note:  94  A.  S.  R.  615. 

42  Lja.A.(N.S.)  872.  19.  McCrillis  v.  Wilson,  34  Me.  286, 

16.  Hale  v.  Brown,  59  N.  H.  561,  47  56  Am.  Dec.  665. 
Am.  Rep.  224. 
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but  it  has  been  held  not  to  extend  to  expenses  incurred  by  the  laborers 
in  getting  into  the  woods.'^  A  distinction  is  manifest  between  cases 
wherein  teams  are  actually  used  by  the  laborer  and  those  in  which 
teams  are  hired  to  a  contractor.  It  is  generally  held  that  the  right  of 
lien  extends  in  the  former  case  to  the  value  of  the  services  of  the 
team,  though  there  is  some  authority  to  the  contrary,^  and  the  fact 
that  the  employer  may  separate  the  laborer  from  his  team  and  put 
them  to  work  at  different  places  is  immaterial.*  This  rule  holds 
good  where  teams  and  teamsters  are  hired  by  the  owner  thereof  to 
one  engaged  in  a  contract  to  cut  and  bank  timber,  where  the  hire 
is  fixed  at  a  gross  price  per  month.*  But  it  is  g^ierally  held  that 
the  owner  of  teams  or  instrumentalities,  who  leases  or  hires  them  to 
a  lumberman  or  a  logger,  and  who  does  not,  by  himself  or  by  his 
servants,  perform  manual  labor  or  other  services,  is  not  entitled  to  a 
lien  on  logs  for  the  services  of  such  horses  or  instrumentalities.^ 
Some  of  the  statutes  expressly  provide  for  a  lien  for  the  services  of 
the  teams  used,  but  it  would  not  seem  that  such  provision  would 
ohange  the  principle  of  the  law  as  above  set  forth.*^ 

VIII.  Transportation  of  Loos  by  Water 

Ncmgable  (md  Floatable  Streams 

45.  In  General. — The  subject  of  navigable  and  non-navigable 
streams  and  public  and  private  rights  therein  is  treated  at  length  else- 
where in  this  work,*  and  consequently  no  attempt  will  be  made  in 
this  article  to  discuss  the  matter  further  than  is  necessarily  involved 
in  the  question  of  the  transportation  of  logs  and  timber  from  the 
place  where  they  are  cut  to  mill  or  market.  Every  definition  of  a 
navigable  fresh  water  stream  must  be  necessarily  general,  and  modi- 
fied to  some  extent  by  the  peculiar  conditions  of  its  locality  and  the 
special  wants  of  its  inhabitants,  and  in  sections  where  the  transporta- 
tion of  lumber  is  an  important  or  controlling  business,  circumstances 
and  the  necessities  of  trade  have  impressed  the  character  of  naviga- 
bility on  streams  which  would  not  be  considered  as  navigable  under 
other  conditions,  where  no  such  necessities  exist,  and  there  are  other 

20.  Spof^ord  V.  True,  33  Me.  283,  336,  42  AtL  500,  69  A.  S.  B.   510; 

54  Am.  Rep.  621.  McKinnon  v.  Red  River  Lumber  Co., 

Note:  58  A.  S.  R.  549.  119   Minn.  479,  138  N.  W.  781,   42 

1.  McCrillis  v.  Wilson,  34  Me.  286,  L.R.A.(N.S.)  872;  Edwards  v.  H.  B. 
56  Am.  Dec.  655.  Waite  Lumber  Co.,  108  Wis.  164,  84 

2.  Martin  v.   Wakefield,  42   Minn«  N.  W.  150,  81  A.  S.  R.  884  and  note. 
176,  43  N.  W.  966,  6  L.R.A.  362.  5.  McMullin   v.   McMullin,  92    Me. 

3.  Breault  v.  Archambault,  64  Minn.  336,  42  Atl.  500,  69  A.  S.  R.   610 ; 
420,  67  N.  W.  348,  68  A.  S.  R.  545.  Littlefield  v.  MorriU,  97  Me.  505,  54 

Note :  69  A.  S.  R.  610.  Atl.  1109,  94  A.  S.  R.  513. 

4.  McMullin   y.   McMullin,   92   Me.       6.  See  Waters. 

1120 


I" 


Ui« 


17  R.  C.  L.  LOGS  AND  TIMBER  S  46 

interests  equal  or  more  important  to  subserve.'  The  existence  of 
immense  bodies  of  timber  in  certain  states  which  could  be  trans- 
ported to  market  only  by  the  use  of  adjacent  streams  influenced  the 
courts  at  an  early  date  to  hold  that  any  stream  which  is  capable  in 
its  natural  condition  of  being  commonly  and  generally  used  for  float- 
ing saw  logs  is  navigable  or  floatable  for  the  transportation  of  the 
timber  along  its  banks,  and  this  doctrine  has  been  generally  accepted 
by  the  courts  of  this  country,  until  now  it  may  be  regarded  as  settled 
that  streams  which  in  their  natural  condition  are  useful  for  the 
transportation  of  saw  logs  during  the  whole  or  part  of  each  year 
are  highways  for  that  purpose.^  While  such  streams  are  the  prop- 
erty of  the  riparian  owners  the  latter  cannot  so  use  them  as  unreason- 
ably to  incommode  and  hinder  the  public  use  of  them  for  floating 
purposes.* 

46.  Proof  of  Floatable  Character. — ^In  view  of  the  fact  that  float- 
able streams  are  not  navigable  waters  in  the  technical  common  law 
sense  of  the  term,  nor  in  the  broader  sense  of  the  term  as  used  by 
the  civil  law,  and  the  American  courts  when  the  question  of  riparian 
ownership  is  involved,  it  follows  that  the  bed  of  such  stream  is  the 
property  of  the  owners  of  the  adjoining  banks  and  that  to  this  extent 
the  streams  are  private  streams,^^  and  it  has  accordingly  been  held 
that  the  provision  of  a  state  constitution  reserving  to  the  state  the 

7.  Lewis  y.  Coffee  County,  77  Ala.  Sanbome,  2  Mich.  519,  59  Am.  Dee. 
190,  54  Am.  Rep.  55 ;  Moore  v.  San-  209 ;  Thunder  Bay  River  Booming  Co. 
borne,  2  Mich.  519,  59  Am.  Deo.  209;  v.  Speechly,  31  Mich.  336,  18  Am. 
Hutton  v.  Webb,  124  N.  C.  749,  126  Rep.  184;  Carter  v.  Thurston,  68  N. 
N.  C.  897,  33  S.  E.  169,  36  S.  E.  341,  H.  104,  42  Am.  Rep.  584;  Morgan 
59  L.R.A.  33;  Monroe  Mill  Co.  v.  v.  King,  35  N.  Y.  454,  91  Am.  Dec 
Menzel,  35  Wash.  487,  77  Pac.  813,  58;  Weise  v.  Smith,  3  Ore.  445,  8 
102  A.  S.  R.  905,  70  L.R.A.  272.  Am.  Rep.  621;  Shaw  v.  Oswego  Iron 

Note :  41  L.R.A.  372  et  seq.  Co.,  10  Ore.  371,  45  Am.  Rep.  146 ; 

8.  Lewis  V.  Coffee  County,  77  Ala.  Haines  v.  Hall,  17  Ore.  165,  20  Pac. 
190,  54  Am.  Rep.  55;  Blackman  v.  831,  3  L.R.A.  609;  Kamm  v.  Normand, 
Mauldin,  164  Ala.  337,  51  So.  23,  27  50  Ore.  9,  91  Pac.  448,  126  A.  S.  R. 
L.R.A.(N.S.)  670;  Mashbum  v.  St.  698,  11  L.R.A.(N.S.)  290;  MiUer  v. 
Joe  Imp.  Co.,  19  Idaho  30,  113  Pac.  State,  124  Tenn.  293,  137  S.  W.  760, 
92, 35  L.R.A.(N.S.)  824;  Idaho  North-  Ann.  Cas.  1912D  1086,  35  L.R.A. 
em  R.  Co.  v.  Post  Falls  Lumber  Co.,  (N.S.)  407;  Hot  Springs  Lumber,  etc., 
20  Idaho  695, 119  Pac.  1098,  38  L.R.A.  Co.  v.  Revercomb,  106  Va.  176,  55  S. 
(N.S.)  114;  Ireland  v.  Bowman,  130  E.  580,  9  LJl.A.(N.S.)  894;  Gaston  v. 

5li                   Ky.  153,  113  S.  W.  56,  17  Ann.  Cas.  Mace,  35  W.  Va.  14,  10  S.  E.  60,  26 

C^                  786 ;  Wadsworth  v.  Smith,  11  Me.  278,  A  S.  R.  848,  5  L.R.A.  392. 

26  Am.  Dec.  525;  Treat  v.  Lord,  42  Notes:  91  Am.  Dec.  64;  3  L.R.A. 

Me.  552,  66  Am.  Dec.  298;   Gerrish  406,  609;  5  L.R.A.  392;  41  L.R. A.  371 

V.  Brown,  51  Me.  256,  81  Am.  Deo.  et  seq. 

569 ;  Brooks  v.  Cedar  Brooks,  etc..  Imp.  9.  Gaston  v.  Mace,  33  W.  Va.  14, 

Co.,  82  Me.  17,  19  Atl.  87,  17  A.  S.  10  S.  E.  60,  25  A.  S.  R.  848,  5  LJEI.A. 

R.  459,  7  L.R.A.  460;  Smart  v.  Aroo-  392. 

stook  Lumber  Co.,  103  Me.  37,  68  Atl.  10.  See   supra,  par.  45.     And  see 

527,  14  L.R.A.(N.S.)  1083;  Moore  v.  generally.  Waters. 
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title  to  the  beds  of  the  navigable  waters  of  the  state  does  not  apply- 
to  streams  which  are  valuable  only  for  floating  logs  to  market  during 
periods  of  annual  freshets. ^^  It  is  frequently  difficult  in  view  of 
the  Hmited  capacity  of  many  streams  used  for  floating  logs  to  deter- 
mine which  are  subject  to  public  use  for  that  purpose  and  which 
are  wholly  private  and  not  so  subject.  This  question  is  one  of  fact, 
to  be  determined  by  the  jury  upon  the  evidence  introduced  under 
the  charge  of  the  court,**  or,  as  it  has  been  otherwise  stated,  one 
of  law  for  the  court  after  the  facts  are  determined  by  a  jury.**  It 
is  in  reality  a  mixed  question  of  law  and  fact.**  When  the  facts 
are  ascertained,  the  question  whether  the  stream  is  a  public  highway 
is  a  question  of  law,  and  where  the  evidence  is  not  sufficient  to  justify 
a  finding  that  the  stream  is  floatable  the  jury  should  be  so  charged.** 
On  the  other  hand,  it  has  been  held  that  proof  that  a  river  was  suit- 
able for  the  floatage  of  logs  and  flat  boats  during  the  winter  season 
and  that  certain  particular  logs  have  been  floated  thereon  is  not 
sufficient  to  authorize  a  declaration  by  the  court  as  a  matter  of  law 
that  the  stream  is  a  public  highway,  btut  the  question  should  be  sub- 
mitted to  the  jury  for  their  consideration  in  determining  the  char- 
acter of  the  stream  as  a  matter  of  fact.**  It  has  been  stated  as  a 
general  rule  that  all  streams  below  tide  water  are  prima  facie  public ; 
and  all  above  tide  water  are  prima  facie  private,  not  subject  to  a 
public  right  of  floatage  upon  them,  and  therefore  where  it  appears, 
as  is  very  generally  the  case  in  reference  to  a  floatable  stream,  that 
it  is  above  tide  water,  the  onus  of  proof  is  upon  the  party  claiming 
for  it  the  character  of  a  navigable  stream.*^  This  rule  as  to  burden 
of  proof  has  been  held  applicable  even  in  those  states  wherein  the 
distinction  between  navigable  and  non-navigable  streams  has  ceased 
to  be  based  upon  their  connection  with  tide  water.**    In  determin- 

11.  Watkins   v.    Dorris,   24   Wash.       13.  Note:  3  L.R.A.  610. 

636,  64  Pac.  840,  54  L.R.A.  199.  14.  Murray  v.  Preston,  106  Ky.  661, 

12.  Lewis  V.  Coffee  County,  77  Ala.   50  S.  W.  1095,  90  A.  S.  B.  232. 
190,  54  Am.  Rep.  55;  Idaho  Northern       Note:  Ann.  Cas.  1912D  1092. 

R.  Co.  V.  Post  Falls  Lumber  Co.,  20  15.  Rhodes  v.  Otis,  33  Ala,  578,  73 

Idaho  695,  119  Pac.  1098,  38  L.R.A.  Am.  Dec.  439. 

(N.S.)  114;  Treat  v.  Lord,  42  Me.  552,  16.  Olive   v.   State,   86  Ala.   88,  6 

66  Am.  Dec.  298;   Burke  County  v.  So.  653,  4  L.R.A.  33. 

Catawba  Lumber  Co.,  116  N.  C.  731,  17.  Rhodes  v.  Otis,  33  Ala.  678,  73 

21  S.  E.  941,  47  A.  S.  R.  829 ;  Kamm  Am.  Dec.  439 ;  Olive  v.  State,  86  Ala. 

V.  Normand,  50  Ore.  9,  91  Pac.  448,  88,  5  So.  653,  4  L.R.A.  33;  Brown  v. 

126  A.   S.  R.   698,  11  L.R.A.(N.S.)  Chadbourne,  31  Me.  9,  50  Am.  Dec. 

290;  Miller  v.  State,  124  Tenn.  293,  641;  Gaston  v.  Mace,  33  W.  Va.  14, 

137  S.  W.  760,  Ann.  Cas.  1912D  1086,  10  S.  E.  60,  25  A.  S.  R.  848  and  note, 

;^5  L.R.A.(N.S.)  407;  Gaston  v.  Mace,  5  L.R.A.  392. 

33  W.  Va.  14,  10  S.  E.  60,  25  A.  S.  Note:  41  L.R.A.  371. 

R.  848,  5  L.R.A.  392.  18.  Gaston  v.  Mace,  33  W.  Va.  14, 

Notes:  90  A.  S.  R.  235;  41  L.R.A.  10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A. 

376.  392. 
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ing  the  burden  of  proof  some  of  the  decisions  stale  the  rule  to  be 
that  the  owner  of  land  on  both  sides  of  the  stream  is  in  common 
presumption  the  owner  of  the  whole  stream  and  the  burden  of  proof 
is  on  one  claiming  an  easement  over  it  to  show  his  right.^*  Phrased 
in  this  manner  the  rule  is  applicable  in  those  states  where  the  distinc- 
tion between  so-called  navigable  waters  and  public  watercourses  is 
not  based  upon  the  ebb  and  flow  of  the  tide.  In  conducting  the 
inquiry  into  the  character  of  a  stream,  as  the  court  is  supposed  to 
know  judicially  the  permanent  geographical  features  of  the  country, 
it  will  take  judicial  notice  of  the  fact  that  a  stream  is  above  or  within 
the  ebb  and  flow  of  the  tides,*®  and  also  what  are  the  public  and 
navigable  streams  of  the  country  within  its  jurisdiction,  where  streams 
other  than  tide  water  have  been  determined  either  by  statute  or  other- 
wise to  be  navigable.  The  courts  will  also  take  judicial  notice  of 
the  government  surveys  and  the  legal  subdivisions  of  the  public  lands. 
In  determining  the  character  of  a  stream  inquiry  should  be  made  as 
to  the  following  points:  whether  it  is  fitted  for  valuable  floatage; 
whether  the  public  or  only  a  few  individuals  are  interested  in  trans- 
portation; whether  the  periods  of  its  capacity  for  floatage  are  suffi- 
ciently long  to  make  it  susceptible  of  use  beneficially  to  the  public; 
whether  it  has  been  previously  used  by  the  people  generally,  and 
how  long  it  has  been  so  used ;  whether  it  was  meandered  by  the  govern- 
ment surveyors,  or  included  in  the  surveys,  and  whether  if  declared 
public  it  will  probably  in  future  be  of  public  use  for  carriage.* 
According  to  some  authorities  it  should  be  shown  by  the  evidence 
whether  a  stream  has  been  excepted  from  the  government  surveys 
and  meandered  or  included  within  them  and  sold  as  land.*  Others 
hold  that  the  court  knows  judicially  that  a  stream  has  not  been 
meandered  by  the  government  survey  but  that  it  has  been  sectionized 
by  the  government  surveyors  as  though  it  had  no  existence,  and  ha^ 
been  sold  as  land  by  the  government  without  any  reservation  or  deduc- 
tion of  the  bed  of  the  stream,  the  whole  being  computed  as  land  and 
sold  as  80  many  acres.  So  in  some  instances  the  court  has  taken 
cognizance  of  the  characteristics  of  a  stream,  its  waterfalls,  the  rocky 
nature  of  its  bed,  its  depth  and  width,  and  its  periodical  fluctuations.* 
47.  Character  as  Dependent  on  Natural  State  and  Ordinary  Capac- 
ity.— It  is  generally  stated  that  a  stream,  to  be  floatable  or  navigable, 
must  be  floatable  in  its  natural  state  or  in  its  ordinary  capacity,  but 

19.  Wadsworth  v.  Smith,  11  Me.  278, '  Rep.  146 ;  Haines  ▼.  Hall,  17  Ore.  166, 
26  Am.  Dec.  625.  20  Pac.  831,  3  LJI.A.  609. 

20.  Olive   v.   State,   86   Ala.   88,  6       Note:  41  L.R.A.  376. 

So.  653,  4  L.R.A.  33.  2.  Rhodes  v.  Otis,  33  Ala.  678,  73 

1.  Rhodes  v.  Otis,  33  Ala.  678,  73   Am.  Dec.  439. 
Am.  Dec.  439 ;  Olive  v.  State,  86  Ala.       3.  Shaw  v.  Oswego  Iron  Co.,  10  Ore. 
88,  5  So.  653,  4  I..R.A.  33;  Shaw  v.   371,  46  Am.  Rep.  146. 
Oswego  Iron  Co.,  10  Ore.  371,  45  Am. 
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it  is  not  essential  to  the  easement  of  the  public  use  that  the  capacity 
of  the  stream  should  be  continuous,  or,  in  other  words,  that  its  ordi- 
nary state  at  all  seasons  of  the  year  should  be  such  as  to  make  it 
navigable.  A  stream  is  floatable  if  it  is  ordinarily  subject  to  peri- 
odical fluctuations  in  the  volume  and  height  of  its  water,  attributable 
to  natural  causes  and  recurring  as  regularly  as  the  seasons,  and  if 
its  periods  of  high  water  and  navigable  capacity  ordinarily  continue 
a  suflicient  length  of  time  to  make  it  useful  as  a  highway ;  ^  or,  as 
it  has  been  otherwise  stated,  when  prudent  business  men  may  regu- 
late their  expenditures  with  reference  to  the  anticipated  rise,  the 
stream  becomes  a  factor  in  the  conduct  of  the  business  of  the  country.^ 
But  every  small  creek  or  riverlet  which  may  be  floatable  for  a  brief 
time,  due  to  an  extraordinary  or  unusual  flood,  is  not  a  public 
highway,*  and  so  when  it  appears  from  the  evidence  introduced  that 
logs  cannot  be  floated  in  a  stream,  except  possibly  at  extreme  high 
water  continuing  for  a  few  hours  at  a  time,  and  then  only  small 
logs,  such  a  stream  cannot  be  considered  a  public  highway.'  A 
stream  in  order  to  have  the  character  of  a  public  highway  must, 

4.  Lewis  V.  Coffee  County,  77  Ala.  Pac.  813,  102  A.  S.  R.  905,  70  L.R.A. 

190,  54  Am.  Rep.  55;   Blackman  v.  272;  Gaston  v.  Mace,  33  W.  Va.  14, 

Mauldin,  164.  Ala.  337,  51  So.  23,  27  10  S.  B.  60,  25  A.  S.  R.  848,  5  LJEI.A. 

L,R.A.(N.S.)  670;  Idaho  Northern  R.  392. 

Co.  V.  Post  FaUs  Lumber  Co.,  20  Idaho       Notes:  59  Am.  Dec.  220;  134  A.  S. 

695,  119  Pac.  1098,  38  L.R.A.(N.S.)  R.  256;  13  LJI.A.  827;  41  L.R.A.  371 

114;  Murray  v.  Preston,  106  Ky.  561,  et  seq. 

50  S.  W.  1095,  90  A.  S.  R.  232 ;  Smart  5.  Burke  County  v.  Catawba  Lum- 
V.  Aroostook  Lumber  Co.,  103  Me.  37,  ber  Co.,  116  N.  C.  731,  21  S.  E.  941, 
68  AtL  527,  14  L.R.A.(N.S.)  1083;  47  A.  S.  R.  829. 
Moore  v.  Sanborne,  2  Mich.  519,  59  6.  Lewis  v.  Coffee  County,  77  Ala. 
Am.  Dee.  209;  Thunder  Bay  River  190,  54  Am.  Rep.  55;  Brown  v.  Chad- 
Booming  Co.  V.  Speechly,  31  Mich,  bourne,  31  Me,  9,  50  Am.  Dec.  641; 
336, 18  Am.  Rep.  184;  Carter  v.  Thur-  Thunder  Bay  River  Booming  Co.  v. 
ston,  58  N.  H.  104,  42  Am.  Rep.  584;  Speechly,  31  Mich.  336,  18  Am.  Rep. 
Morgan  v.  King,  35  N.  Y.  454,  91  Am.  184;  Morgan  v.  King,  35  N.  Y.  454, 
Deo.  58;  Burke  County  v.  Catawba  91  Am.  Dec.  58;  Burke  County  v. 
Lumber  Co.,  116  N.  C.  731,  21  S.  E.  Catawba  Lumber  Co.,  116  N.  C.  731, 
941,  47  A.  S.  R.  829;  Shaw  v.  Oswego  21  S.  E.  941,  47  A.  S.  R.  829;  Haines 
Iron  Co.,  10  Ore.  371,  45  Am.  Rep.  v.  HaU,  17  Ore.  165,  20  Pac.  831,  3 
146;  Haines  v.  Hall,  17  Ore.  165,  20  L.R.A.  609  and  note;  Kamm  v.  Nor- 
Pac.  831,  3  L.R.A.  609 ;  Kamm  v.  Nor-  mand,  50  Ore.  9,  91  Pac  448,  126 
mand,  50  Ore.  9,  91  Pac.  448,  126  A.  S.  R.  698,  11  LJl.A.(N.S.)  290; 
A.  S.  R.  698,  11  L.R.A.(N.S.)  290;  Gaston  v.  Mace,  33  W.  Va.  14,  10  S. 
Miller  v.  State,  124  Tenn.  293,  137  E.  60,  25  A.  S.  R.  848,  5  L.R.A.  392. 
S.  W.  760,  Ann.  Cas.  1912D  1086,  Notes:  90  A.  S.  R.  235;  13  L.R.A. 
35  L.R.A.(N.S.)  407;  Hot  Springs  827 ;  41  L.R. A.  371  et  seq. ;  41  I  .R. A. 
Lumber,  etc.,  Co.  v.  Revercomb,  106  372  et  seq. 

Va.  176,  55  S.  E.  580,  9  L.R.A.(N.S.)       7.  Kamm  v.  Normand,  50  Ore.  9, 

894;  Watkins  v.  Dorris,  24  Wa.sh.  636,  91  Pac.   448,  126  A.   S.  R.  698,   11 

64  Pac.  840,  54  L.R.A.  199;  Monroe  L.R.A.(N.S.)  290. 
Mill  Co.  V.  Menzel,  35  Wash.  487,  77 
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in  and  of  itself,  have  a  capacity  for  floating  logs,  and  although  it 
may  cast  many  of  the  logs  which  float  on  it  upon  the  shores,  thereby 
rendering  it  necessary  to  go  upon  the  banks  for  the  purpose  of  making 
a  clean  drive,  this  has  no  effect  upon  its  public  character,  but  a 
stream  so  small  and  shoal  that  no  logs  can  be  driven  in  it,  without 
being  propelled  by  persons  traveling  on  its  banks,  is  private  property, 
and  not  subject  to  any  public  servitude  for  the  passage  of  logs.®  So 
it  has  been  held  that  a  stream  is  not  navigable  when  it  is  necessary 
to  place  men  along  its  banks  in  large  numbers  to  break  log  jams.* 
As  stated  a  floatable  stream  must  in  its  natural  capacity  be  sufficient 
to  float  logs,  and  such  streams  are  distinguishable  from  those  which 
may  be  made  floatable  after  resorting  to  artificial  means,  as  by  blast- 
ing out  and  deepening  the  channel  or  putting  in  locks  or  dams  with 
gates  or  by  constructing  reservoirs  so  as  to  make  a  greater  flow  in 
a  given  length  of  time,*®  and  even  when  a  stream  may  be  considered 
floatable  it  is  not  permissible  to  add  to  its  capacity  by  artificial  means 
to  such  a  degree  as  materially  to  add  to  the  burden  which  it  may 
be  made  to  carry.**  On  the  other  hand,  it  is  well  estabhshed  that  no 
accidental  or  intentional  obstructions  in  a  stream,  which  were  not 
there  in  its  natural  state,  will  take  from  it  its  inherent  and  natural 
capability  of  being  used  as  a  passageway  for  the  purposes  of  com- 
merce.** The  fact  that  a  private  stream  has  been  made  floatable 
by  the  owner  thereof  by  artificial  means  will  not  subject  it  to  public 
use,*'  in  the  absence  of  statutory  provision  to  that  effect,**  but  it  has 
been  held  that  when  the  public  is  entitled  to  use  tlie  channel  of  a 
stream  for  floating  logs  it  is  also  entitled  to  use  a  new  channel  con- 
structed by  the  riparian  owner  to  divert  the  stream,*'  and  the  mere 

8.  Murray  v.  Preston,  106  Ky.  561,  Kamm  v.  Normand,  50  Ore.  9,  91  Pac. 

50    S.   W.   1095,   90   A.    S.   R.   232;  448, 126  A.  S.  R.  698, 11  L.R.A.(N.S.) 

Brown  v.  Chadboume,  31  Me.  9,  50  290;   Hot  Springs  Lumber,  etc.,  Co. 

Am.  Dec.  641;  Treat  v.  Lord,  42  Me.  v.  Revercomb,  106  Va.  176,  56  S.  E. 

552,   66   Am.    Dec.    298;    Morgan   v.  sgo,  9  L.R.A.(N.S.)  894. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58.       Notes:  134  A.  S.  R.  256;  41  L.R.A. 

Notes :  3  L.R. A.  610 ;  41  L.R. A.  375  372  et  seq. 

^^a^  •             TT  It    1^  /%       iflc    OA  11-  Koopman  v.  Blodgett,  70  Mich, 

o  ^'  ^^%  \  ?f '  iL^'^^-  ^^'  ^^  610,  38  N.  W.  649,  14  A.  S.  R.  527. 

Pac.   831,   3   L.R.A.    609.  Note- 3  L.RA  407 

10.  Blaekman  v.  Mauldin,  164  Ala,  .^    rn\.««*  ^    t^^a  '  ao  tu[^    kko    or 

337,  61  So.  23,  27  L.R.A.(N.S.)  670;  ,  ^^'  ^^^**J«  ^^'  ^^  ^%  ^^'  ^^ 

Wadsworth  v.  Smith,  11  Me.  278,  26  Am.   I)ec.   298;   Monroe  MiU   Co    v. 

Am.  Dec.  525;  Moore  v.  Sanbome,  2   fo^A  's   R^SI  70  LRA  272*         ' 
Mich.  519,  59  Am.  Dec.  209  and  note;   ^^tJ^'^r.  J     cT'h  ..L.    ^^ 

Thunder  Bay  River  Booming  Co.  v.       13.  Wadsworth  v.  Snuth,  11  Me.  278, 
Speechly,  31  Mich.  336,  18  Am.  Rep.   26  Am.  Dec.  525. 
184;  Burke  County  v.  Catawba  Lum-       14.  Note:    41    L.R.A.    376,    stating 
ber  Co.,  116  N.  C.  731,  21  S.  E.  941,   that  the  general  rule  has  been  modi- 
47  A.  S.  R.  829;  Haines  v.  Hall,  17    fied  by  statute  in  Canada. 
Ore.  165,  20  Pac.  831,  3  L.R.A.  609;       15.  Note:  5  L.R.A.  393. 
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fact  that  a  riparian  owner  has  constructed  improvements  to  aid  in 
the  navigation  of  the  stream  does  not  show  that  it  was  not  navigable 
^n  its  natural  state.** 

48.  Profitable  Use  as  Determining  Character. — It  is  manifest  from 
a  consideration  of  the  foregoing  points  of  inquiry  that  in  order  to 
establish  the  character  of  a  stream  as  floatable  or  navigable,  and  as 
such  a  public  highway,  it  must  be  shown  to  be  capable  of  transport- 
ing logs  or  other  articles  of  commerce  to  a  profitable  extent,*'  bin 
in  determining  this  question  it  is  not  essential  that  the  property  to 
be  transported  shall  be  carried  in  vessels  or  be  guided  by  the  hand 
of  man,  if  it  can  be  safely  carried  without  such  guidance.  Nor  is 
it  necessary  that  the  stream  shall  be  capable  of  navigation  against 
as  well  as  in  the  direction  of  its  current.**  The  capacity,  as  shown 
by  the  use  to  which  it  is  put,  is  the  true  criterion  by  which  to  judge 
the  question  of  navigability.  It  is  sufficient  if  it  is  capable  of  floating 
vessels,  boats,  or  other  craft,  or  rafts  of  logs,  or  logs- in  quantities 
to  make  it  of  commercial  value.  The  fact  that  the  logs  must  be 
floated  without  being  formed  into  rafts  is  not  sufficient  to  destroy 
its  navigable  character;  but  the  width  of  the  stream  may  diminish 
to  such  an  extent  that  only  a  single  log  at  a  time  will  float,  and 
according  to  some  decisions  such  a  stream  would  be  of  no  commercial 
value  because  the  cost  in  time  and  labor  in  getting  quantities  of  logs 
through  it  would  destroy  its  usefulness  and  it  is  not  subject  to  public 
use.**  It  has,  however,  been  held  that  even  though  a  stream  be  so 
small  as  to  be  non-navigable  for  saw  logs,  it  may  nevertheless  be 
subjected  to  public  use  for  the  transportation  of  shingle  bolts,  upon 
the  reasoning  that  while  a  shingle  bolt  contains  but  a  small  amount 
of  timber  compared  with  a  saw  log,  yet  in  the  aggregate  the  carnage 
of  timber  in  that  form  in  particular  localities  is  of  importauce  to 

16.  Mom-oe  Mill  Co.  v.  Menzel,  35  290;  Miller  y.  State,  124  Tenn.  293, 
Wash.  487,  77  Pac.  813,  102  A.  S.  E,  137  S.  W.  760,  Ann.  Cas.  1912D  1086, 
905,  70  L.R.A.  272.  35    L.R.A.(N.S.)    407;    Hot    Springs 

17.  Rhodes  v.  Otis,  33  Ala.  578,  73  Lumber,  etc.,  Co.  v.  Revercomb,  106 
Am.  Dec.  439;  Lewis  v.  Coffee  County,  Va.  176,  55  S.  E.  580,  9  L.R.A.(N.S.) 
77  Ala.  190,  54  Am.  Rep.  55;  Murray  y.  894;  Monroe  Mill  Co.  y.  Menzel,  35 
Preston,  106  Ky.  561,  50  S.  W.  1095,  Wash.  487,  77  Pac  813,  102  A.  S.  B. 
90  A.  S.  R.  232 ;  Brown  v.  Chadboume,   905,  70  L.R.A.  272. 

31  Me.  9,  50  Am.  Dec.  641 ;  Moore       Note :  41  L.R.A.  371  et  seq. 
V.  San  borne,  2  Mich.  519,  59  Am.  Dec.       18.  Thunder  Bay  River  Booming  Co. 
209 ;    Thunder    Bay    River    Booming  v.  Speechly,  31  Mich.  336, 18  Am.  Hep. 
Co.  V.  Speechly,  31  Mich.  336,  18  Am.   184;  Morgan  v.  King,  35  N.  Y.  4M, 
Rep.  184;  Morgan  v.  King,  35  N.  Y.  91  Am.  Dee.  58;  Hot  Springs  Lumber, 
454,  91  AxQ.  Dec.  58 ;  Burke  County  v.  etc.,  Co.  v.  Revercomb,  106  Va.  176, 
Catawba  Lumber  Co.,  116  N.  C.  731,  55  S.  E.  580,  9  L.R.A.(N.S.)   894. 
21  S.  E.  941,  47  A.  S.  R.  829 ;  Weise       Note :  13  L.R. A.  827. 
V.  Smith,  3  Ore.  445,  8  Am.  Rep.  621;       19.  Hot  Springs  Lumber,  etc.,  Co. 
Kamm  v.  Normand,  50  Ore.  9,  91  Pac.   v.  Revercomb,  106  Va.  176,  55  S.  K 
448, 126  A.  S.  R.  698,  11  L.R.A.(N.S.)    580,  9  L.R.A.(N.S.)  894. 
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the  timber  iadustry.*^  According  to  the  rule  stated  in  some  cases 
the  stream  must  be  of  sufficient  size  to  float  by  the  force  of  the  cur- 
rent and  without  tlie  aid  of  persons  traveling  upon  the  banks  craft 
and  rafts  of  sufficient  size  to  make  the  business  profitable,  and  it  is 
not  sufficient  that  loose  logs  or  lumber  can  be  floated  down  it  when 
at  flood.*  But  it  would  seem  that  if  a  stream  is  in  fact  navigable 
or  floatable,  the  question  as  to  whether  or  not  logs,  lumber,  or  other 
floatable  materials  may  be  profitably  transported  by  means  of  such 
watercourse  is  a  question  that  should  be  left  in  a  large  measure  to 
the  person  who  undertakes  the  enterprise,  and  the  chief  question  to 
be  determined  by  a  court  in  such  a  case  is  the  question  of  naviga- 
bility in  fact,  while  the  question  as  to  whether  it  can  be  done  profit- 
ably is  one  that  will  depend  largely  upon  the  condition  and  circum- 
stances of  the  person  who  undertakes  the  enterprise,  and  to  him  it 
may  be  both  practicable  and  profitable,  while  to  another  differently 
situated  it  might  be  unprofitable.* 

49.  Duration  of  Use;  Prescription. — In  speaking  of  public  water- 
ways that  are  not  technically  navigable  the  old  English  authorities 
have  designated  them  as  those  rivers,  as  well  fresh  as  salt,  that  are 
of  common  or  public  use  for  transportation.  In  so  laying  down  the 
rule  no  mention  is  made  of  prescription  or  length  of  time  by  which 
the  right  of  public  use  is  obtained.  The  actual  use  in  fact  of  the 
stream  as  a  public  highway  is  the  pertinent  matter  establishing  the 
right  of  the  public;  and  this  for  the  obvious  reason  that  such  actual 
use  by  the  public  proves  that  the  stream  is  capable  of  use  by  the 
public,  and  it  is  this  which  makes  it  a  public  highway  though  the 
public  has  not  before  exercised  its  rights.*  And  so  in  the  United 
States  it  has  been  held  that  the  public  right  to  the  use  of  rivers  for 
transporta^tion  purposes  does  not  depend  upon  custom  or  general  use, 
but  this  right  exists  as  to  all  streams  upon  which,  in  their  natural 
state,  there  is  capacity  for  valuable  floatage,  irrespective  of  the  fact 
of  actual  public  use  or  the  extent  of  such  use.*  In  some  of  the  Eng- 
lish  cases,  however,  the  length  of  time  for  which  an  appropriation 
to  public  use  has  existed  is  prescribed  as  one  of  the  tests,  though  not 
a  controlling  one,  of  a  navigable  stream.*  This  consideration  is  held 
in  some  of  the  American  decisions  to  be  a  matter  of  weight  in  an 

20.  Monroe  Mill  Co.  ▼.  Menzel,  35  50  Am.  Dec.  641;  Gaston  v.  Mace,  33 

Wash.  487,  77  Pac.  813,  102  A.  S.  W.  Va.  14,  10  S.  E.  60,  25  A.  S.  R. 

R.  905,  70  L.R.A.  272.  848,  5  L.R.A.  392. 

1.  Miller  v.  State,  124  Tenn.  293, 137  4.  Olive  v.  State,  86  Ala.  88,  6  Bo. 
S.  W.  760,  Ann.  Caa.  1912D  1086,  35  653,  4  L.R.A.  33;  Moore  v,  Sanbome, 
L.R.A.(N.S.)   407.  2  Mich.  519,  59  Am.  Dec.  209. 

Note :  5  L.R Jl.  392.  Note :  41  L.R. A.  376. 

2.  Idaho  Northern  R.  Co.  ▼.  Post       And  see  Watbbs. 

Falls  Lumber  Co.,  20  Idaho  695,  119       5.  Rhodes  v.  Otis,  33  Ala.  578,  73 
Pac.  1098,  38  L.R.A.(N.S.)  114.  Am.  Dec.  439. 

3.  Brown  v.  Chadbonme,  31  Me.  9, 
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old  state,  which  has  been  long  settled,  and  the  various  resources  of 
which  have  been  developed  and  exploited,  but  such  rule  is  scarcely 
applicable  in  a  new  state  where  large  sections  of  country  have  never 
been  settled,  occupied  or  in  any  manner  developed.*  It  is  manifest 
that  if  a  stream  could  be  subject  to  public  servitude  by  long  use  only, 
many  large  rivers  in  newly  settled  sections  which  are  naturally  water- 
ways would  not  be  subject  to  use  by  the  community,'  and  it  is  clear 
that  it  is  not  necessary  to  establish  the  right  to  use  a  waterway  by 
showing  actual  use  continued  for  twenty  years  and  upwards,  the 
ordinary  length  of  time  for  the  acquisition  of  an  easement.®  It  has, 
however,  been  held  that  if  a  stream  has  been  used  for  transportation 
purposes  for  twenty  years  and  upwards  the  right  of  the  public  to 
use  it  cannot  be  disputed.*  The  length  of  time  during  which  a  stream 
has  been  used  for  floating  logs  is  frequently  considered  in  determin- 
ing its  character  as  a  highway.** 

Rules  Ooveming  Use  of  Streama 

50.  In  General. — The  determination  of  the  manner  in  which  navi- 
gable and  floatable  streams  are  to  be  used  involves  a  consideration 
of  the  rights  both  of  the  riparian  owners  and  of  the  public  generally. 
In  reference  to  the  latter  it  has  been  stated  that  the  right  of  the 
public  must  be  exercised  in  a  reasonable  manner,  since  such  persons 
have  an  equal  right  with  every  other  person  to  its  enjoyment  and 
the  enjoyment  of  it  by  one  necessarily,  to  a  certain  extent,  interferes 
with  its  exercise  by  another.  What  constitutes  reasonable  use  by  the 
public  depends  upon  the  circumstances  of  each  particular  case,  as  the 
occasions  for  its  use  are  so  numerous  and  diverse  that  no  positive  rule 
can  be  laid  down  to  regulate  it  in  every  instance  with  anything  like 
exact  precision.  The  various  purposes  for  which  such  a  highway 
is  used  by  the  public,  whether  for  transporting  merchandise,  rafting, 
driving,  booming  logs  or  securing  them  at  the  mill,  if  necessary, 
require  so  much  space  as  temporarily  to  obstruct  the  way;  but  if 
parties  so  conduct  themselves  in  their  business  as  to  discommode 
others  as  little  as  is  reasonably  practicable,  the  law  holds  them  harm- 
less. If  the  rule  of  law  was  oth^wise,  the  right  of  way  could  not 
in  many  cases  be  available  for  any  useful  purpose.**    Riparian  owners 

6.  Rhodes  v.  Otis,  33  Ala.  678,  73  9.  Note:  41  L.R.A.  375. 

Am.  Dec.  439;  Idaho  Northern  R.  Co.  10.  Lewis  v.  Coffee  County,  77  Ala. 

V.  Post  Falls  Lumber  Co.,  20  Idaho  190,  54  Am.  Rep.  55;  TruUinger  v. 

605,  119  Pac.  1098,  38  L.R.A.(N.S.)  Howe,  53  Ore.  219,  97  Pac.  548,  99 

114.  Pac.  880,  22  L.R.A.(N.S.)  545;  Wat- 

7.  Brown  v.  Chadboume,  31  Me.  9,  kins  v.  Dorris,  24  Wash.  636,  64  Pac. 
50  Am.  Dec.  6il;  Moore  v.  Sanbome,  840,  54  L.R.A.  199. 

2  .Mich.  519,  59  Am.  Dec.  209.  Note:  41  L.R.A.  375. 

8.  Brown  v.  Chadboume,  31  Me.  9,  11.  Davis  v.  Winslow,  51  Me.  264, 
50  Am.  Dec.  641.  81  Am.  Dec.  673;  Lancey  v.  Clifford,  54 
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hold  their  lands  subject  to  the  right  of  the  public  to  use  the  navigable 
or  floatable  streams  flowing  through  them  as  public  highways,  but 
when  it  is  said  that  the  right  of  the  public  is  paramounti  nothing 
more  is  meant  than  that  the  riparian  owner  can  do  nothing  to  close 
the  highway.  He  cannot  divert  the  water  from  the  stream,  nor  con- 
sume it  so  as  to  defeat  the  possibility  of  navigation ;  nor  can  he  place 
any  insuperable  obstructions  in  the  stream.  Conversely,  the  right 
of  public  navigation  is  not  such  as  to  destroy  the  rights  of  the  riparian 
owner.  The  right  cannot  be  exercised  to  fiie  unnecessary  or  wanton 
destruction  of  private  rights,  or  so  as  to  deprive  the  riparian  propri- 
etors of  the  use  of  tlie  stream  for  legitimate  purposes  which  will  not 
unreasonably  interfere  with  the  right  of  navigation.  The  navigation 
right  is  the  right  of  passage  merely;  and  so  long  as  the  right  is 
preser\^ed  without  unreasonable  impairment,  the  riparian  owner  may 
bridge  the  stream,  or  use  water  therefrom,  or  even  throw  a  dam 
across  it,  if  he  makes  provision  for  the  right  of  passage.  The  rights 
may  be  said  to  be  reciprocal,  each  modifying  the  other,  each  to  be 
used  so  as  not  to  interfere  unreasonably  with  the  other  right.  The 
riparian  owner  is  not  bound  to  provide  a  better  passage  than  is  fur- 
nished by  nature.  He  may  even  abridge  the  rights  to  some  extent, 
if  he  leaves  a  convenient  passageway.^*  Some  of  the  courts  have  indi- 
cated that  they  are  not  disposed  to  accord  to  the  public  the  same 
unqualified  right  to  the  use  of  streams  valuable  only  for  the  floatage 
of  loose  logs  and  timber  as  in  the  case  of  streams  navigable  in  the 
true  sense  of  that  word,  but  the  distinction  has  not  been  clearly 
defined,  and  it  would  seem  that  the  character  of  the  use  is  in  reality 
determined  by  what  is  a  reasonable  use  in  view  of  the  character  of  the 
stream.^* 

51.  Legislative  Control. — A  state  legislature  may  declare  what 
streams  are  and  what  are  not  public  highways  or  navigable  waters,^* 
and,  as  in  the  case  of  all  common  or  public  rights  and  easements, 
the  state  has  control  over  the  manner  of  the-  use  of  floatable  or  navi- 
gable waters,  whether  they  are  natural  waterways,  or  are  made  so  by 
statute,'*  and  this  control  will  enable  it  to  establish  rules  for  the 
guidance  of  the  persons  using  the  stream  for  various  purposes,  so 
that  each  may  exist  within  prescribed  limits,  and,  moreover,  it  may 

Me.  487,  92  Am.  Dec.  661;  Gaston  v.  And  see  Waters. 

Mare,  33  W.  Va.  14,  10  S.  E.  60,  25  13.  Blackman  v.  Manlden,  164  Ala. 

A.  S.  R^  848,  5  L.RA.  392.    And  see  337,    51    So.    23,    27    L.E.A.(N.S.) 

Waters.  670. 

12.  Burke  County  v.  Catawba  Lum-  14.  See  Waters. 

ber  Co.,  116  N.  C.  731,  21  S.  B.  941,  15.  Mashbum  v.  St.  Joe  Imp.  Co., 

47  A.  S.  R.  829;  Miller  v.  State,  124  19  Idaho  30,  113  Pac.  92,  35  L.R.A. 

Tenn.  293,  137  S.  W.  760,  Ann.  Cas.  (N.S.)    824;    Watkins   v.    Dorris,   24 

1912D  1086,  35  L.R.A.(N.S.)  407.  Wash.   636,  64  Pac.   840,  54   L.R.A. 

Notes:   13   L.R.A.   827;   41  L.R.A.  199. 
377. 
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60  far  recognize  the  superior  importance  of  one  use  over  another  as 
to  authorize  the  exercise  of  the  major  to  the  detriment  or  prejudice 
of  the  minor  use  or  right.**  Accordingly  a  public  easement  in  a 
stream  for  the  passage  of  logs  may  be  controlled,  abridged,  or  even 
destroyed  by  the  state  by  virtue  of  its  sovereignty  or  right  of  eminent 
domain,  disconnected  from  and  not  dependent  on  its  ownership  of 
the  soil;  *^  but  imtil  such  power  has  been  exercised  by  positive  legis- 
lation,  all  persons  may  lawfully  enjoy  such  easement  in  common 
with  the  state,**  and  a  conveyance  by  the  state  of  all  its  right,  title, 
and  interest  in  and  to  the  land  over  which  a  stream  passes  does  not 
convey  to  the  grantee  any  exclusive  right  of  property  in  the  easement 
for  the  passage  of  logs  upon  the  stream  and  does  not  authorize  him 
nor  those  claiming  under  him  to  use  exclusively,  or  to  destroy,  the 
public  easement  existing  upon  the  stream  at  the  date  of  its  execu- 
tion.** Nor  will  the  right  of  the  public  to  float  logs  on  a  stream  be 
presumed  to  have  been  relinquished  by  the  grant  of  a  charter  to  a 
manufacturing  corporation,  giving  it  power  to  purchase  and  hold  real 
estate  on  the  stream,  improve  the  water  power,  and  make  and  main- 
tain on  or  across  the  stream  the  works  necessary  to  accomplish  the 
corporate  objects,  unless  such  relinquishment  is  absolutely  necessary 
to  the  exercise  of  the  corporate  franchises.  The  fact  that  the  manu- 
facturing business  may  be  more  important  than  the  lumber  business 
is  not  sufficient.** 

52.  Compensation  for  Rights  in  Navigable  Streams. — ^The  legislative 
control  over  navigable  or  floatable  streams  is  subject  to  the  rule 
that  no  easement  beyond  the  natural  one  can  be  obtained  without 
authority,  and  no  further  public  facility  can  be  exacted  without 
some  dedication  or  condemnation  and  provision  for  compensation  to 
the  person  whose  property  or  right  has  bee*i  taken  or  infringed.* 
The  right  of  a  riparian  owner  to  use  a  navigable  stream  for  floating 
logs  is  not  derived  from  the  state,  and  he  cannot  be  deprived  of  such 
right  without  just  compensation  in  some  form,*  and  neither  an 

16.  Note:  13  L.R.A.  826.    And  see       20.  Connectient  River  Lumber  Co.  t. 
Watbrs.  Olcott  Falls  Co.,  65  N.  H.  290,  21  AtL 

17.  Treat  v.  Lord,  42  Me,  552,  66   1090,  13  L.RA.  826. 

Am.  Dec.  298;  Lorman  v.  Benson,  8  i.  Koopman  v.  Blodgett,  70  Mich. 

Mich.  18,  77  Am.  Dec.  435.    And  see  eiO,  38  N.  W.  649,  14  A.  S.  R.  527; 

IMMINENT  Domain,  vol.  10,  p.  180  et  Carlson  v.  St.  Louis  River  Dam,  etc., 

""^Tq    rr      *        T     ^    vio  iLT      *:rco    «A  Com  73  Minn.  127,  75  N.  W.  ;044,  72 

Am  D^r  298''*  ^'  ^'  ^'  ^^^'  ^^  ^'^'^  ^' 

T9.  Treat  ^.  Lord,  42  Me.  652,  66  ^^^^-  "^f  ^  ^'^'  ?^^-.         .  ^, 

Am.  Dec.  298;  Brooks  v.  Cedar  Brook,  Generally  as  to  npanan  rights  aa 

etc.,  Imp.  Co.,  82  Me.  17,  19  Atl.  87,  property,  for  the  taking  of  which  for 

17  A.  S.  R.  459   7  L.R.A.  460  •  Con-  P^Wic  use  compensation  must  be  made, 

necticut  River  Lumber  Co.  v.  Olcutt  see  Eminent  Domaik,  vol.  10,  p.  79 

Falls  Co.,  65  N.  H.  290,  21  Atl.  1090,  et  seq. 

13  L.R.A.  826.  2.  Hutton  v.  Webb,  124  N.  C.  749, 

1130 


17  R.  C.  L.  LOGS  AND  TIMBER  {  52 

« 

individual  desiring  to  use  a  stream  for  floating  logs  to  market,  nor 
a  corporation  formed  to  take  advantage  of  a  statute  authorizing  the 
improvement  of  floatable  streams,  can  interfere  with  the  soil  in  the 
stream  without  the  consent  of  the  abutting  owner,*  or  enter  upon 
the  lands  or  interfere  with  the  littoral  rights  of  a  riparian  owner 
without  first  paying  a  just  compensation,*  or  giving- adequate  security 
therefor.*  Nor  can  the  legislature  provide  for  the  improvement  of 
a  navigable  stream  by  artificial  means,  as  for  example  splash  dams 
and  the  like,  except  upon  the  pajnnent  of  compensation  for  private 
injuries  occasioned  thereby,*  or  compel  the  alteration  of  a  dam  to 
meet  new  requirements  occasioned  by  an  improvement  of  the  stream.' 
Nor  can  a  non-navigable  stream  be  made  navigable  by  artificial  means 
without  first  acquiring  the  rights  of  the  riparian  owners.*  A  statute 
providing  for  the  cleaning  out  of  streams  in  aid  of  navigation  will 
be  considered  as  passed  entirely  with  reference  to  floatable  streams, 
because,  without  condemnation,  there  would  be  no  right  to  enter 
upon  and  clean  out  the  beds  of  streams  which  were  not  natural  high- 
ways.* It  is  of  course  permissible  for  the  legislature  to  provide  for 
the  improvement  of  navigable  streams  by  any  appropriate  means, 
without  compensation  therefor,  when  this  can  be  done  without  taking 
private  property,  that  is,  without  adding  materially  to  the  burden 
imposed  upon  the  land  of  the  riparian  owner.**  Compensation  need 
not  necessarily  precede  the  appropriation  of  private  property  to  public 
use,  but  where  this  is  the  case,  it  is  settled  that  the  compensation 
must  be  secure  and  certain,**  and  adequate  compensation  for  the  con- 
demnation of  the  right  to  float  logs  in  a  stream  under  the  power  of 

33  S.  E.  169,  126  N.  C.  897,  36  S.  River  Boom,  etc.,  Co.,  61  W.  Va.  445, 

E.  341,  69  L.R.A.  33.  41  S.  E.  400,  90  A.  S.  R.  819;  Pickens 

3.  Watkins  v.  Dorris,  24  Wash.  636,  v.  Coal  River  Boom,  etc.,  Co.,  66  W. 
64  Pac.  840,  54  L.R.A.  199.  Va.  10,  65  S.  E,  865,  24  L.R.A.(N.S.) 

4.  Maslibum  v.  St.  Joe  Imp.  Co.,  19  354. 

Idaho  30, 113  Pac.  92,  36  L.R.A.(N.S.)  Note:  134  A.  S.  R.  256. 

S24;  Stratton  v.  Currier,  81  Me.  497,  7.  Stratton  v.  Currier,  81  Me.  497, 

17  Atl.  579,  3  L.R.A.  809;  Carlson  v.  17  Atl.  579,  3  L.RA.  809. 

St.   Louis   River   Dam,   etc.,    Co.,   73  8.  Kamm   v.   Normand,  50   Ore.  9, 

Minn.  128,  75  N.  W.  1044,  72  A.  S.  91  Pac.  448,   126  A.   S.  R.  698,   11 

R.  610,  41  L.R.A.  371.  L.R.A.(N.S.)  290.    And  see  Waters. 

5.  Brewster  v.  J.  &  J.  Rogers  Co.,  9.  Burke  County  v.  Catawba  Lumber 
169  N.  Y.  73,  62  N.  E.  164,  58  L.R.A.  Co.,  116  N.  C.  731,  21  S.  E.  941,  47 
^95;  Genesee  Fork  Imp.  Co.  v.  Ives,  A.  S.  R.  829. 

144  Pa.  St.  114.  22  Atl.  887, 13  L.R.A.       10.  Brooks    v.    Cedar    Brook,    etc., 

427.    And  see  Eminent  Domain,  vol.  Imp.  Co.,  82  Me.  17,  19  Atl.  87,  17 

10,  p.  124  et  seq.  A.  S.  R.  459.  7  L.R.A.  460;  Carlson 

6.  Thunder  Bay  Booming  Co.  ▼.  v.  St.  Louis  River  Dam,  etc.,  Co.,  73 
Speechly,  31  Mich.  336,  18  Am.  Rep.  Minn.  128,  75  N.  W.  1044,  72  A.  S.  R. 
184;  Kalama  Electric  Light,  etc.,  Co.  610,  41  L.R.A.  371. 

V.  Kalama  Driving  Co.,  48  Wash,  612,      11,  See  Eminent  Domain,  vol.  10,  p. 
94  Pac.  469,  125  A.   S.  R.  948,  22   125  et  seq. 
L.R.A.(N.S.)    641;    Pickens    v.    Coal 
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eminent  domain  is  not  provided  where  its  recovery  is  dependent 
on  the  responsibility  or  solvency  of  an  individual  or  corporation, 
or  upon  a  bond  the  amount  of  which  is  arbitrarily  fixed  at  a  specified 
sum  in  all  cases,  regardless  of  what  may  be  the  value  of  the  rights 
appropriated  or  the  amount  of  damage  inflicted,  and  which  is  to  be 
accepted  without  any  opportunity  on  the  part  of  the  landowners  to 
question  the  sufficiency  of  the  sureties.** 

53.  Use  of  Private  Streams  and  Charges  Therefor. — Streams  of 
such  a  character  as  not  to  be  navigable  in  any  sense  of  the  word  are 
private  streams  and  belong  wholly  to  the  riparian  owners,**  and  so 
where  a  stream  is  not  floatable  it  can  be  used  for  the  transportation 
of  logs  only  by  a  license  from  the  owner  of  the  bed  of  the  stream 
or  the  riparian  proprietor.  Without  such  license  one  who  is  using 
the  stream  for  such  a  purpose  is  either  as  a  trespasser  responsible 
for  at  least  nominal  damages,  or,  when  he  creates  a  nuisance,  for 
any  special  damage  shown  to  have  been  actually  sustained.**  It 
has  been  held  that  the  privilege  of  floating  logs  or  spars  upon  a 
private  stream,  where  it  does  not  involve  the  holding  or  occupation 
of  the  real  estate,  is  a  license,  and  not  within  the  statute  of  frauds, 
and  is  governed  by  the  general  rules  relating  to  the  validity  and 
revocability  of  licenses.**  There  is  some  question  whether  the  public 
can  acquire  a  right  to  use  a  private  stream  as  a  public  highway  by 
prescription,  but  it  has  been  held  that  even  if  this  is  possible  one 
claiming  a  right  to  use  a  private  stream,  upon  the  basis  of  a  prescrip- 
tive right  in  the  public  to  use  it  as  a  highway  for  floating  logs,  cannot 
support  that  right  where  it  appears  that  in  thirty  years  the  stream 
has  been  so  used  by  not  more  tiian  twelve  persons,  and  by  not  more 
than  three  or  four  in  any  year,  and  for  not  more  than  from  three 
to  six  days  in  any  year.**  Nor  can  the  legislature  make  a  private 
stream  subject  to  the  use  of  one  other  than  the  owner,  where  such 
new  use  is  for  a  private  person  and  not  for  the  public  generally." 
Although  the  rule  of  the  common  law  provides  that  no  man  can 
take  a  settled  or  constant  toll,  even  on  his  own  private  land,  for  a 
common  passage  without  a  license  from  the  state,  nevertheless  he 
may  open  a  passage  through  his  land  for  his  own  accommodation  and 
he  may  permit  others  to  pass  over  it  under  an  agreement  for  com- 

12.  Brewster  v.  J.  &  J.  Rogfers  Co.,  Licenses,  ante,  par.  89  et  eeq. 

169  N.  Y.  73,  62  N.  E.  164,  58  L.R.A.  16.  Meyer  v.  PhiUips,  97  N.  Y.  486, 

495.  49  Am.  Rep.  538. 

13.  See  Waters.  17.  Healy  Lumber  Co.  v.  Morris,  33 

14.  Burke  County  v.  Catawba  Lum-  Wash.  490,  74  Pac.  681,  99  A.  S.  S, 
ber  Co.,  116  N.  C.  731,  21  S.  E.  941,  964,  63  L.R.A.  820. 

47  A.  S.  R.  829.  Note:  22  L.R.A.(N.S.)  162. 

15.  Rhodes  v.  Otis,  33  Ala.  578,  73       And  see  Eminbkt  Douaiv,  vol  10, 
Am.  Dec.  439.     As  to  the  revocability   p.  57. 

of  licenses  in  respect  of  real  estate,  see 
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peusation,  which  agreement  being  founded  on  a  valid  consideration, 
to  wit,  the  injury  done  to  his  freehold,  may  be  enforced  at  law.  So 
he  may  improve  his  watercourse  by  dams,  locks,  or  otherwise,  and 
withhold  their  use  from  all  who  will  not  make  him  a  reasonable 
compensation.  He  may  yield  the  enjoyment  to  one  and  refuse  it  to 
another.  If  he  receive  compensation  for  such  enjoyment,  the  law 
will  permit  him  to  retain  it ;  if  he  accept  a  promise  as  an  equivalent, 
the  law  will  enforce  it ;  and  a  promise  may  be  implied  in  such  a  case. 
The  service  having  been  accepted  and  the  passageway  made  use  of, 
the  law  implies  a  promise  to  pay  reasonably  therefor.  A  charge 
may  not,  however,  be  made  for  the  use  of  a  waterway  naturally  of 
sufficient  size  to  be  floatable.*® 

54.  Rules  Governing  Floating  of  Logs. — Owners  of  logs  have  the 
same  general  right  to  use  a  navigable  river  as  the  owners  of  a  steam- 
boat or  other  pei-sons  using  the  stream  for  purposes  of  navigation. 
Each  must  leave  to  the  other  all  the  space  which  the  necessities  of 
the  case  require,  and  must  exercise  reasonable  care  and  diligence  in 
protecting  the  rights  of  the  other.**  In  navigating  streams  a  person 
using  the  waterway  for  logging  purposes  may,  however,  tempora- 
rily obstruct  the  stream  by  the  number  of  logs  set  afloat  upon  its 
surface,*^  by  gathering  them  into  rafts  for  convenience  of  transporta- 
tion,* or  by  collecting  them  in  large  quantities  at  a  given  place,  and 
the  erection  of  a  log  boom  for  that  purpose,  provided  such  erection 
is  incident  to  his  needs,  and  the  obstruction  is  temporary  and  does 
not  unreasonably  interfere  with  the  rights  of  others  desiring  to  navi- 
gate the  stream,*  or  the  ri.2;hts  of  riparian  owners.'  Navigation,  how- 
ever, denotes  the  transportation  of  boats  or  materials  from  place  to 
place  under  intelligent  direction  or  guidance,  and  therefore  the  right 
to  navijjate  a  stream  cannot  be  invoked  to  authorize  the  castinjnr  of 
slabs,  edgings  or  other  waste  from  a  mill  into  a  river,  to  be  floated 
away  by  the  stream,  whereby  navigation  is  obstructed  or  the  rights 
of  private  individuals  infringed.*  And  so  a  lumber  company,  al- 
though it  has  monopolized  the  commercial  business  on  a  navigable 
river  and  its  tributaries,  cannot  fill  the  channel  with  logs  for  an 
unreasonable  time,  so  as  to  prevent  persons  from  using  the  stream 
in  the  summer  months  for  floating  boats  and  transporting  goods  to 

18.  Wadsworth  v.  Smith,  11  Me.  278,  Brown,  61  Me.  256,  81  Am/ Dec.  569; 
26  Am.  Dec.  525.  Connecticut  River  Lumber  Co.  v.  01- 

19.  Notes:  70  L.R.A.  275;  28  L.R.A.  cott  Falls  Co.,  65  N.  H.  290,  21  Atl. 
(N.S.)   144.  1090,  13  L.R.A.  826. 

20.  Smart  v.  Aroostook  Lumber  Co.,  Note :  41  L.R.A.  378. 
103  Me.  37,  68  Atl.  527,  14  L.R.A.  And  see  infra,  par.  74. 

(N.S.)  1083.  3.  See  supra,  par.  50;   and  infra, 

1.  Note:  3  L.R.A,  407.  par.  71  et  seq. 

2.  Harold  v.  Jones,  86  Ala.  274,  5  4.  Gerrish  v.  Brown,  51  Me.  256,  81 
So.    438,    3    L.R.A.    406;    Gerrish    v.  Am.  Dec.  569. 
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their  cottages  on  its  banks,  or  so  as  to  stop  sportsmen  from  passing 
up  and  down  the  stream.*  Ordinarily  rafts  of  logs  under  proper 
guidance  constitute  a  more  reasonable  method  of  using  a  navigable 
river  than  the  floating  of  loose  logs,  but  in  the  absence  of  legislative 
requirement  to  that  effect  a  log  driver  need  not  necessarily  so  assemble 
his  logs.  It  does  not  follow,  however,  that  he  may,  in  the  absence 
of  legislative  regulation,  set  his  logs  adrift  without  exercising  reason- 
able care  in  their  guidance  to  avoid  undue  interference  with  the  navi- 
gation of  the  stream  by  others.  The  fact  that  no  specific  regulations 
have  been  provided  does  not  leave  his  right  of  floatage  entirely  unre- 
stricted.* The  legislature,  however,  has  the  power  to  prohibit  the 
floating  of  loose  logs  on  a  navigable  stream  in  such  a  way  as  to 
destroy  its  use  to  the  public  for  the  purpose  of  general  navigation,^ 
and  in  some  cases  statutes  have  been  enacted  prohibiting  the  floating 
of  loose  logs  in  certain  rivers,  and  requiring  that  they  be  rafted  and 
joined  together  or  inclosed  in  boats  and  under  the  control,  supervision 
and  pilotage  of  men  especially  placed  in  charge  of  the  same  and  actu- 
ally thereon.  Such  a  regulation  if  adopted  by  a  state  legislature  is 
constitutional  notwithstanding  the  fact  that  the  river  affected  by  it 
runs  through  other  states.  It  is  a  valid  exercise  of  the  police  power 
and  of  the  right  of  eminent  domain  and  does  not  infringe  the  right 
to  free  public  navigation  of  the  river.  On  the  contrary  it  tends  to 
make  navigation  safe  and  convenient  to  all,  and  prevents  its  being 
monopolized  and  dominated  by  a  few.* 

55.  Title  to  Stranded  or  Drifting  Logs. — A  riparian  owner  has  at 
<x>mmon  law  no  right  or  title  to  logs  floated  upon  his  lands  by  floods. 
f3o  a  person  finding  and  taking  possession  of  and  selling  a  raft  of 
timber  stranded  upon  a  sand  bar  in  a  navigable  river  is  liable  for  con- 
version. And  where  lumber  drifts  down  a  stream  and  lodges  upon 
adjacent  land  the  owner  may  maintain  replevin  therefor.*  So  an 
owner  may  recover  logs  identified  by  marks,  which  have  been  carried 
by  a  flood  down  a  river  and  mixed  with  logs  belonging  to  another 
person;  if  the  logs  are  not  marked  he  may  recover  his  proportional 
part  thereof.^*  Failure  of  the  owner  of  logs  to  record,  as  required  by 
statute,  the  mark  which  he  places  upon  tibem  does  not  deprive  him 

B.  Smart  v.  Aroostook  Lumber  Co.,  Lumber  Co.,  129  Mass.  680,  37  Am. 

103  Me.  37,  68  Atl.  527,  14  L.R.A.  Rep.  387;  Craig  v.  KUne,  65  Pa.  St. 

(N.S.)  1083.  399,  3  Am.  Rep.  636. 

Note:  28  L.R.A.(N.S.)  145.  Note:  41  L.R.A.  378. 

6.  Henderson  v.  Doniphan  Lumber  9.  Deaderick  v.  Quids,  86  Tenn.  14, 
Co.,  94  Ark.  370,  127  S.  W.  469,  28  6  S.  W.  487,  6  A.  S.  R.  812. 
L.R.A.(N.S.)  144.  Note:  43  L.R.A.(N.S.)  460. 

7.  Harrigan  v.  Connecticut  River  For  the  general  principles  relating 
Lumber  Co.,  129  Mass.  580,  37  Am.  to  lost  property,  see  Lost  Pbopbbit, 
Rep.  387.  post,  par.  6. 

Note:  28  L.R.A. (N.S.)  146.  10.  Note:  43  L.R.A.(N.S,)  460, 

8.  Harrigan    v.    Connecticut    River 

1134 


17  E.  C.  h.  LOGS  AND  TIMBER  fi  56 


of  his  property  in  the  logs  or  the  privilege,  of  proving  property  by 
the  mark,  nor  does  the  fact  that  the  mark  has  become  obliterated.^^ 
A  stranded  saw  log,  which  is  unmarked,  and  has  been  lying  unre- 
claimed among  the  rocks  and  drifts  for  more  than  two  years,  is  lost 
property ;  and  where  a  person,  by  his  agents,  takes  possession  of  such 
property,  his  right  of  possession  is  not  so  lost  by  the  log  subsequently 
drifting  upon  l£e  land  of  a  riparian  proprietor  as  to  enable  the  latter, 
83  special  bailee  of  the  true  owner,  to  maintain  replevin  therefor 
against  the  original  finder.^^  The  mere  fact  that  logs  placed  in  a  river 
to  be  floated  to  market  sink  to  the  bottom  and  cease  to  float  is  not 
sufficient  to  show  abandonment  of  them;  and  where  such  logs  are 
taken  from  the  bed  of  the  stream  title  thereto  is  not  changed  by  the 
unlawful  trespass  of  the  owner  in  piling  them  on  the  property  of  the 
riparian  owner.^*  Merely  permitting  logs  to  remain  upon  the  roll- 
ways  will  not  forfeit  title  to  them  under  a  statute  providing  for  for- 
feiture of  logs  allowed  to  float  on  land  adjoining  a  stream,  especially 
where  no  steps  are  taken  under  the  statute  to  enforce  a  forfeiture. 
So  whether  or  not  logs  left  for  many  years  have  been  abandoned,  so 
that  title  to  them  is  lost,  is  a  question  for  the  jury.^^  Some  statutes  in 
providing  for  the  guidance  and  control  of  floating  logs  also  provide 
for  the  forfeiture  of  logs  set  adrift  without  such  guidance  or  control, 
and  vest  in  the  captor  title  to  the  logs.  In  considering  the  validity  of 
such  a  statute  it  has  been  stated  that  title  cannot  be  divested  by  the 
mere  fact  of  the  property  being  found  floating  on  the  stream.  That 
may  justify  seizure  to  answer  the  supposed  offense.  But  to  forfeit 
the  title,  the  owner  must  have  notice,  and  an  opportunity  of  showing 
that  his  property  was  not  voluntarily  set  afloat  on  the  stream  contrary 
to  law.  It  is  the  intentional  or  voluntary  act  of  floating,  directing  or 
authorizing  to  be  floated,  which  the  law  prohibits.  For  aught  the 
captor  or  tibe  public  may  know  the  logs  might  have  been  carried  off 
by  a  flood,  or  by  the  illegal  acts  of  trespassers.** 

56.  Right  to  Use  Bank  in  Floating  Logs. — ^The  rights  of  the  ripa- 
rian owners  and  the  persons  using  the  stream  for  pmrposes  of  naviga- 
tion are  reciprocal;  the  riparian  owner  cannot  obstruct  the  stream 
in  an  unreasonable  manner,  and,  on  the  other  hand,  the  right  of 
liavigation  does  not  authorize  interference  with  the  bed  of  the  stream 
or  with  the  banks,  or  the  destruction  of  property  on  the  banks.  The 
right  to  float  is  but  a  right  of  passage  and  includes  only  such  rights 
as  are  incident  to  the  use  of  the  stream  for  that  purpose  and  necessary 

11.  Whitman  v.  Muskegon  Log  Lift-   614,  20  L.R.A.(N.S.)  984. 
ing,  etc.,  Co.,  152  Mich.  645, 116  N.  W.       Note:  43  L.R.A.(N.S.)  461. 

614,  20  L.R.A.(N.S.)  984.  14.  Log    Owners    Booming    Co.    v. 

12.  Deaderick  v.  Quids,  86  Tenn.  14,  Hubhell,  135  Mich.  65,  97  N.  W.  157, 
5  S.  W.  487,  6  A.  S.  B.  812.  4  L.R.A.(N.S.)  573. 

13.  Whitman  y.  Muskegon  Log  Lift-  15.  €raig  v.  Kline,  65  Pa.  St.  399, 
ing,  etc.,  Co.,  152  Mich.  654, 116  N.  W.  3  Am.  Rep.  636. 
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to  render  such  use  reasonably  available.**  The  right  which  the 
public  enjoys  in  a  navigable  or  floatable  stream  is  in  general  limited 
by  its  banks;  and  except  during  the  continuance  of  an  overflow,  or 
in  the  exercise  of  those  privileges  which  are  given  and  defined  by 
statute,  log  owners  and  river  drivers  have  no  rights  in  a  floatable 
stream  beyond  these  boimdaries.  With  regard  to  the  use  of  the  banks 
of  navigable  streams  or  those  constituting  public  highways  there  is 
an  essential  difference  between  the  doctrines  of  the  common  law  and 
those  of  the  civil  law.  Under  the  latter  the  public  has  the  same 
right  to  use  the  banks  as  it  has  to  use  the  river  itself,  but  this  is  not 
so  under  the  common  law,  and  in  states  recognizing  the  common 
law  rule  the  right  of  riparian  owners  to  damages  for  the  use  of  their 
banks  in  driving  logs  is  expressly  recognized.  But  even  in  such  states 
it  is  not  to  be  inferred  that  every  casual  landing  upon  the  bank  by 
those  employed  in  using  a  floatable  stream  would  be  the  ground  of 
an  action  by  the  proprietor  of  the  land,  where  no  actual  damage  is 
inflicted.*'  Some  of  the  decisions  hold  that  the  public  right  to  the 
use  of  the  stream  involves  the  right  of  going  upon  the  land  of  riparian 
owners  for  the  purpose  of  reclaiming  logs  that  may  have  been  washed 
ashore,  on  the  ground  that  this  is  a  right  incident  to  the  right  of 
navigation.*®  So  it  has  been  held  that  if  a  boom  is  necessary  for  the 
purpose  of  floating  logs,  the  riparian  owner  must  submit  to  a  reason- 
able use  of  his  land  for  that  purpose,  it  being  stated  that  while  it  is 
beyond  question  that  the  riparian  owner  is  entitled  to  be  protected 
from  any  unnecessary  intrusion  on  his  premises  it  is  equally  certain 
that  he  cannot,  solely  for  the  maintenance  of  an  abstract  right  or 
an  exclusive  possession,  deny  to  the  public  the  right  of  navigation. 
And  therefore  if  the  act  was  necessary  to  the  exercise  of  a  right  of 
navigation  no  cause  of  action  would  lie  for  a  bare  intrusion  which 
worked  no  appreciable  damage.  Whether  the  necessity  existed  is 
a  question  for  the  jury.**  In  contradistinction  to  these  liberal  views, 
however,  the  nile  has  been  stated  by  some  courts  to  the  effect  that 
the  absolute  rights  of  persons  in  the  use  of  a  navigable  stream  for  the 
purpose  of  navigation  extend  alone  to  the  bed  of  the  stream  and  not 
to  the  appropriation  of  tlie  soil,  trees,  and  vegetation  on  its  banks, 
either  permanently  or  temporarily,  to  their  own  use;  and  such  an 
appropriation  is  a  taking  of  private  property  within  the  meaning  of 
the  law,  and  cannot  be  done,  either  by  the  public  or  an  individual, 
without  compensation  to  the  owner.*^    Under  either  view,  however, 

16.  Hot  Sprinprs  Lumber,  etc.,  Co.  v.  v.  Chadboume,  31  Me.  9,  50  Am.  Dec. 
Rovercomb,  106  Va.  176,  55  S.  E.  580,  641;  Carter  v.  Thurston,  58  N.  H.  104, 
0  L.R.A.(N.S.)  894.  42  Am.  Rep.  584. 

17.  Hooper  v.  Hobson,  57  Me.  273,  19.  Weise  v.  Smith,  3  Ore.  445,  8 
99  Am.  Dec.  769.  Am.  Rep.  621. 

18.  Murray  v.  Preston,  106  Ky.  561,  Note :  30  L.R.A.  492. 

50  S.  W.  1095,  90  A.  S.  R.  232;  Brown       20.  Smith  v.  Atkins,  110  Ky.  119,  60 
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there  can  be  no  right  in  the  absence  of  necessity  to  make  use  of 
private  land,*  and  the  right  to  raft  logs  down  stream  does  not  involve 
the  right  of  booming  them  upon  private  property  for  safe  keeping 
and  storage  where  the  boom  is  not  created  under  any  right  or 
claim  of  right  aa  appurtenant  to  navigation.*  The  riparian  owner 
may,  of  course,  grant  a  log  driver  the  right  to  use  his  land  to  facilitate 
or  advance  the  floating  of  the  logs ;  •  but  a  grant  of  such  a  right  by 
parol  is  a  license  which  is  revocable,  and  would  not  be  valid  as  against 
a  subsequent  grantee  of  the  land.* 

57.  Right  of  Riparian  Owner  to  Natural  Flow  of  Water. — A  ripa- 
rian owner  may  not  only  suffer  injury  to  his  property  as  the  direct 
effect  of  the  striking  of  logs  upon  the  bank  owned  by  him,  but  also 
through  the  interference  with  his  use  of  the  water  of  the  stream  flow- 
ing through  or  along  his  property,  for  it  is  a  general  principle  govern- 
ing the  fundamental  rights  of  all  riparian  proprietors  that  they  are 
entitled  upon  both  navigable  and  unnavigable  streams  in  the  absence 
of  grant  license,  or  prescription  limiting  their  rights,  to  have  the 
stream  which  washes  their  lands  flow  as  it  would  by  nature,  witliout 
material  diminution  or  alteration.  Each  proprietor  may,  therefore, 
insist  that  the  stream  shall  flow  to  his  land  in  the  usual  quantity  at 
its  natural  place  and  height  and  that  it  shall  flow  off  his  land  to  his 
neighbors  below  in  its  accustomed  place  and  at  its  usual  level.*  If 
is  an  unreasonable  detention  of  the  water  to  gather  it  into  reservoirs 
for  future  use  in  a  dry  season,  or  for  the  purpose  of  obtaining  a  greater 
supply  than  the  stream  affords  by  its  natural  flow  in  ordinary  stasies, 
or  in  order  that,  by  letting  it  off  occasionally,  a  flood  may  be  obtained 
for  the  purpose  of  floating  logs.*  It  is  not  proper  or  lawful  for  an 
individual  or  corporation,  whether  acting  under  a  franchise  from  the 
state  or  not,  so  to  increase  the  flow  of  a  stream  by  splash  dams  or 
otherwise  as  to  overflow,  flood,  and  damage  the  lands  of  a  riparian 
proprietor,  nor  is  it  lawful  for  such  person  or  corporation,  by  means 
of  dams  or  otherwise,  to  flood  a  stream  and  increase  its  flow  at  a 
season  of  the  year  when  in  its  natural  state  it  is  not  capable  of  float- 

S.  W.  930,  22  Ky.  L.  Rep.  1619,  96  4.  Smith  v.  Atkins,  110  Ky.  119,  60 

A.  S.  B.  424,  53  L.R.A.  790;  Monroe  S.  W.  930,  22  Ky.  L.  R^p.  1619,  96 

Mill  Co.  V.  Menzel,  35  Wash.  487,  77  A.  S.  R.  424,  53  L.RA.  790;  Lorman 

Pac.  813,  102  A.  S.  R.  905,  70  L.R.A.  v.  Benson,  8  Mich.  18,  77  Am.  Dec. 

272.                                                   .  435, 

Notes:  123  A.  S.  R.  266;  134  A.  S.  5.  See  Waters. 

R.  256;  3  L.R.A.  408.  6.  Monroe  Mill   Co.  v.  Menzel,  35 

1.  Note:  39  L.R.A.  492.  Wash.  487,  77  Pac.  813,  102  A.  S.  R. 

2.  Lorman  v.  Benson,  8  Mich.  18,  77  905,  70  LJl.A.  272;  Kalaraa  Electric 
Am.  Dec.  435.  Light,  etc.,  Co.  v.  Kalama  Driving  Co., 

3.  MitcheU  v.  Lea  Lumber  Co.,  43  48  Wash,  612,  94  Pac.  469,  125  A.  S. 
Wash.  195,  86  Pac.  405,  10  Ann.  Cas.  R.  948,  22  L.R.A.  (N.S.)  641. 

231,  9  L.R.A.(N.S.)  900.  Notes:   64  L.R.A.   983  et  seq.;   35 

Note:  59  L.R.A.  831.  L.R.A.(N,S.)  824  et  seq. 

R.  C.  L.  Vol.  XVII.— 72.        1137 


i  67  LOaS  AND  TIMBER  17  B.  C.  L. 

ing  logs  or  other  articles  of  commerce,  so  as  to  overflow  the  banks 
of  the  stream,  or  injure  or  damage  the  lands  of  another.'  Such  pro- 
cedure is  equally  unlawful  where  the  damages  sustained  result  not 
from  irregular  and  unexpected  freshets  created  by  the  sudden  release 
of  water  through  splash  dams,  but  are  caused  by  an  interruption  of  the 
natural  flow  of  the  stream  depriving  a  riparian  owner  of  the  necessary 
water  which  he  is  entitled  to  use  for  the  creation  of  power  for  business 
purposes,®  and  the  same  rule  applies  in  the  case  of  a  stream  navigable 
at  all  times.*  The  courts  of  some  states  have,  however,  refused  to 
follow  the  rule  heretofore  outlined  if  it  is  found  unfitted  to  the  radi- 
cally different  conditions  existing  ip  the  state,  so  that  its  application 
will  work  a  wrong  and  hardship  rather  than  betterment  and  good, 
and  a  riparian  owner  has  been  held  to  have  the  right  to  impound 
the  storm  and  flood  waters  of  a  stream  for  the  purpose  of  floating  logs, 
especially  where  the  effect  of  his  dam  and  reservoir  is  to  increase  the 
flow  of  water  to  a  lower  riparian  property.*®  Moreover,  it  has  been 
declared  that  a  riparian  owner  has  no  right  of  action  for  incidental 
injuries  to  his  land  by  the  washing  away  of  the  soil  of  the  banks  and 
bottom  of  a  stream  due  to  the  increased  flow  of  water  at  certain  times 
occasioned  by  a  dam  erected  for  the  purpose  of  facilitating  the  driving 
of  logs,**  for  streams  that  axe  public  highways  in  their  natural  state 
may  be  improved  by  any  appropriate  means  whenever  this  can  be 
done  without  the  taking  of  private  property,  or  such  injury  as  will 
be  equivalent  thereto.**  A  stream  that  is  not  naturally  a  public  high- 
way cannot  be  made  such  by  artificial  means,  without  first  acquiring 
the  rights  of  the  riparian  proprietors,*'  and  a  stream  adapted  to  a 

7.  Washburn  ▼.  St.  Joe  Imp.  Co.,  19       Notes :   64  L.R. A.  983  et  seq. ;  35 
Idaho  30, 113  Pac.  92,  36  L.RA.(N.S.)    L.R.A.(N.S.)  824  et  seq. 

824;  Thunder  Bay  River  Booming  Co.  9.  Monroe  Mill  Co.  v.  Menzel,  35 

V.  Speechly,  31  Mich.  336, 18  Am.  Rep.  Wash.  487,  77  Pao.  813,  102  A.  S.  R. 

1 84 ;  Witheral  v.  Muskegon  Booming  905,  70  L.R.A.  272. 

Co.,  68  Mich.  48,  35  N.  W.  758,  13  A.  Note:  35  L.R.A.(N.S.)  826, 

S.  R.  325;  Carlson  v.  St.  Louis  River  10.  San  Joaquin,  etc.,  Canal,  etc.. 

Dam,  etc.,  Co.,  73  Minn.  128,  75  N.  W.  Co.  v.  Fresno  Plume,  etc.,  Co.,  158  Cal. 

1044,  72  AS.  R.  610,  41  L^R-A.  371  626,  112  Pac.  182,  36  L.R.A.(N.S.) 

and  note;  Kamm  v.  Normand,  50  Ore.  932 

?'r\  m%1^Qn^T^-^-  ^-  ^??'  "      "•  ^^^   ^'   Cedar   Biook.    etc., 

00  T^R  A  rN  S  ^   Mii  '    B.  R.  459,  7  L.R.A,  460. 

Notttio  ii  Be..  220;  134  A.  8.       ^ote:  36  L.R.A.(KS.)  m  ^  aeq 

R.  256;  70  L.R.A.  272.  ^  ^^'  ^"^^  7;    SP^^^f^?^^''^-' 

Note:  35  L.R.A.(N.S.)  832.  ^/^P;  ^o.,  82  Me   17,  19  AtL  87,  17 

8.  Koopman  v.  Blodgett,  70  Mich.  \^'  ^-  ^^>  ^  hM.A.  460. 
610,  38  N.  W.  649,  14  A.  8.  R.  527;  Note:  71  A.  8.  R.  511. 

Kalama  Electric  Light,  etc.,  Co.  v.  13.  La  Veine  v.  Stack-Gibbe  Lmn- 
Kalama  Driving  Co.,  48  Wash.  612,  her  Co.,  17  Idaho  51, 104  Pac.  666, 134 
94  Pac.  469,  125  A.  S.  R.  948,  22  A.  S.  R.  253;  Kamm  v.  Normand,  50 
T^R.A.(N.S.)  641.  Ore.  9,  91  Pac.  448,  126  A.  8.  R.  698, 
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limited  degree  of  floatage  cannot  have  its  capacity  increased  by 
artiflcial  means  so  as  to  make  it  a  highway  for  floatage  from  all 
quarteiiSi  nor  subjected  to  burdens  from  distant  localities.  Its  use 
should  be  confined  to  the  necessities  of  the  region  through  which  it 
flows.**  But  if  a  person,  for  the  purpose  of  sluicing  logs,  builds  a 
dam  across  a  river,  whereby  the  water  is  obstructed  and  overflows 
another's  land  during  certain  months  of  each  year,  the  continued 
adverse  use  of  the  dam  during  those  months  of  each  year  for  a 
period  equal  to  the  statutory  period  of  prescription  has  been  held 
suflicient  to  create  an  easement  by  prescription  in  the  landowner's 
premises  during  such  months.*' 

IX.  Obstruction  op  Streams 

9 

In  General 

58.  Right  of  Riparian  Owners  to  Build  and  Maintain  Dams. — ^The 
right  of  floatage  of  logs  down  a  stream  the  banks  and  bed  of  which 
belong  to  the  riparian  owners  has  been  sustained  as  necessary  for  the 
proper  development  of  the  resources  of  the  country,  and  so  where  the 
public  needs  require  it,  such  streams  have  been  subjected  to  the  public 
easement.^*  There  are,  however,  other  purposes  for  which  a  floatable 
stream  is  useful  in  the  conduct  of  the  business  of  the  country,  par- 
ticularly in  the  development  of  water  power,  and  it  has  been  held  that 
in  the  case  of  a  stream  which  is  valuable  for  the  floatage  of  loose  logs, 
but  not  for  navigation  in  any  more  enlarged  sense,  it  cannot  be  said 
that  tlie  right  of  such  floatage  is  so  far  paramount  to  the  use  of  the 
water  for  machinery  and  other  valuable  purposes  as  to  require  the 
sacrifice  of  the  latter  to  the  former,^'  and  the  public  in  exercising  its 
rights  in  such  a  stream  must  do  so  with  unusual  care  so  as  not  to 
interfere  with  those  of  the  riparian  owner.**  Customarily,  however, 
the  courts  impose  upon  the  respective  parties  merely  the  duty  of 
exercising  reasonable  care.  The  right  to  obtain  water  power  from  a 
stream  for  milling  purposes  and  the  right  to  use  the  stream  for  floatage 
of  logs  modify  each  other,  and  though  the  exercise  of  each  may  render 
the  othe?  less  valuable,  there  is  no  ground  for  complaint  if  the  use 
is  considerate  and  reasonable.  A  navigable  stream  may  be  used  for 
both  milling  and  log  purpose?  in  a  reasonable  manner,  notwithstand- 
ing such  uses  may  mutually  interfere  with  and  injure  each  other,*' 

11  L.R.A.(N.S.)  290.  And  see  supra,  17.  Blackman  y.  Manldin,  164  Ala. 
par.  47,  and  infra,  par.  71  et  seq.         337,  51  So.  23,  27  L.R.A.(N.S.)  670. 

14.  Koopman  v.  Blodgett,  70  Mich.       Note:  22  KB.A.(N»S.)  545. 

610,  38  N.  W.  649,  14  A.  S.  R.  527.  18.  MiUer  v.  State,  124  Tenn.  293, 

15.  Swan  v.  Munch,  65  Minn.  500,   137  S.  W.  760,  Ann.  Cas,  1912D  1086, 
67  N.  W.  1022,  60  A.  S.  E.  491  and   35  L.B.A.(N.S.)  407. 

note.  35  L.R.A.  743.  19.  Grookston  Waterworks,  etc.,  Co. 

16.  See  supra,  par.  45  et  seq.  v.  Sprag^e,  91  Uinn.  461,  98  N.  W. 
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and  it  has  been  held  that  a  "reasonable  manner"  for  floatage  purposes 
means  such  a  use  as  will  not  destroy  or  impair  the  common  law  or 
constitutional  rights  of  a  prior  mill  operator.  It  does  not  mean  an 
illegal  use.*®  Just  what  is  a  reasonable  use  will  of  course  depend 
upon  the  circumstances  of  each  particular  case.^  The  dam  owner 
or  proprietor  must  not  materially  affect  or  abridge  the  public  right 
to  floatage.  The  rights  of  each  must  be  exercised  with  due  regard 
to  the  existence  of  the  other.  The  right  of  passage  is,  to  some  extent, 
necessarily  the  dominant  right,  because  it  is  the  right  to  move  on 
or  by.  It,  in  the  nature  of  things,  cannot  be  exercised  unless  the  other 
temporarily  yields  to  it,  but  it  is  not  an  exclusive  right,  and  must 
not  be  usurping,  excessive  or  unreasonable.*  It  is  generally  held  that 
the  owner  of  the  soil  over  which  a  floatable  stream  which  is  not  techni- 
cally navigable  passes  has  the  right  to  build  a  dam  across  and  erect 
a  mill  thereon  provided  he  furnishes  a  convenient  and  suitable  sluice 
or  passageway  for  the  public  by  or  through  his  Erections.'  It  is 
therefore  clear  that  the  dam,  although  it  may  be  to  some  extent  an 
obstruction  to  the  use  of  a  floatable  stream,  is  not  per  se  a  nuisance 
or  unlawful  structure,*  but  a  dam  which  constitutes  an  unreasonable 
obstruction  to  the  right  of  floatage  by  reason  of  the  failure  of  the 
owner  to  provide  suitable  sluices  to  allow  logs  floated  down  to  pass 
around  or  through  the  dam  is  a  public  nuisance.*  In  some  jurisdic^ 
tions,  it  is  expressly  held  that  a  riparian  owner  cannot  build  a  dam 
across  a  technically  navigable  stream  for  any  purpose  without  legis- 
lative consent.* 

59.  Sufficiency  of  Passage  Afforded  for  Logs. — ^What  constitutes 
a  sufficient  means  of  passage  over  or  through  a  dam  must  depend 

347,  99  N.  W.  420,  103  A.  S.  R.  525,  3.  Blackman  v.  Mauldin,  164  Ala. 

64L.R.A.977;  Connecticut  River  Lum-  337,  51  So.  23,  27  L.R.A.{N.S.)  670; 

ber  Co.  v.  Olcott  Falls  Co.,  65  N.  H.  Lancey  v.  Clifford,  54  Me.  487,  92  Am. 

2P0,  21  Atl.  1090, 13  L.R.A.  826;  Burke  Dec.  5G1;  Crookston  Waterworks,  etc, 

County  V.  Catawba  Lumber  Co.,  116  Co.  v.  Spra^e,  91  Minn.  461,  98  N. 

N.  C.  731,  21  S.  E.  941,  47  A.  S.  R.  W.  347,  99  N.  W.  420,  103  A.  S.  R, 

829;  Pickens  v.  Coal  River  Boom,  etc.,  525,  64  L.R.A.  977;  Connecticut  River 

Co.,  51  W.  Va.  445,  41  S.  E.  400,  90  Lumber  Co.  v.  Olcott  Falls  Co.,  65  N. 

A.  S.  R.  819.  H.  290,  21  Atl.  1090,  13  L.H.A.  826; 

Note:  22  L.R.A.(N.S.)  645  et  seq.  TrulHnger  v.  Howe,  53  Ore.  219,  97 

20.  Pickens  v.  Coal  River  Boom,  etc.,  Pac.  548,  99  Pac.  880,  22  L.R.A. (N.S.) 

Co.,  51  W.  Va.  445,  41  S.  E.  400,  90  545  and  note ;  Gaston  v.  Mace,  33  W. 

A.  S.  R.  819.  Va.  14,  10  S.  E.  60,  25  A.  S.  R.  848 

1.  Lancey  v.  Clifford,  54  Me.  487,  92  and  note,  5  L.R.A.  392. 

Am.  Dec.  561;  Crookston  Waterworks,       Note:  22  L.R.A. (N.S.)  545  et  seq. 
etc.,  Co.  V.  Sprague,  91  Minn.  461,  98       4.  TruUinger  v.  Howe,  53  Ore.  219, 

N.  W.  347,  99  N'.  W.  420, 103  A.  S.  R.  97  Pac.  548,  99  Pac.  880,  22  L.R.A. 

525,  64  L.R.A.  977.  (N.S.)  545  and  note. 

2.  TruUinger  v.  Howe,  53  Ore.  219,  5.  Gaston  v.  Mace,  33  W.  Va.  14, 
97  Pac.  548,  99  Pac.  880,  22  L.R.A.  10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A. 
(N.S.)  545  and  note.  392. 

Note:  5  L.R.A.  393.  6.  Note:  6  L.R.A.  393. 
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upon  the  conditions  of  each  particular  caae,'  but  it  has  been  held  that 
the  passage  is  sufficient  if  the  dam  is  provided  with  a  slope  over  which 
rafts  in  which  logs  are  formed  can  go  without  greater  inconvenience 
or  danger  to  the  logs,  or  those  in  charge  of  them,  than  is  ordinarily 
incident  to  the  navigation  of  the  stream.^  And  a  mill  owner  who, 
at  the  time  of  constructing  a  dam,  has  made  a  sufficient  sluiceway 
for  the  passage  of  all  logs  which  the  stream  Will  float  in  its  natural 
condition  cannot  afterwards  be  compelled  to  enlarge  the  capacity  of 
the  sluice,  in  order  to  make  it  sufficient  for  the  floating  of  a  larger 
quantity  of  logs  which  a  log  owner,  under  a  charter  from  the  legis- 
lature, has  made  the  stream  capable  of  floating  by  the  removal  of 
obstructions  therein,  and  the  use  of  dams.*  And  this  rule  has  been 
applied  even  where  the  owner  of  the  dam  assisted  in  the  acts  from 
which  the  increased  capacity  arose.**  On  the  other  hand,  it  has  been 
held  that  a  dam  across  a  floatable  stream  is  unlawful  where  it  is  con- 
structed with  a  perpendicular  breast,  without  apron  or  sluiceway  for 
the  passage  of  logs,  and  the  water  must  rise  a  foot  or  two  higher  than 
is  necessary  to  float  logs  in  the  stream,  to  carry  them  over  the  dam.** 
And  in  some  cases  the  dam  owner  has  been  required  not  only  to  con- 
struct the  dam  with  sufficient  sluiceways  to  permit  the  free  passage  of 
logs,  but  also  to  equip  the  dam  with  piling  or  piers  to  which  sheer 
booms  may  be  attached,  or  other  means  by  which  the  logs  may  be 
directed  to  the  sluiceways.** 

60.  Effect  of  Statute  or  Contract  on  Respective  Rights. — The  use 
of  streams  is  sometimes  regulated  by  statutes  which  provide  that 
streams  of  sufficient  size  for  the  floating  of  logs  are  public  highways 
so  far  as  to  prevent  obstructions  to  the  free  passage  of  logs  and  timber 
down  them  and  also  make  provision  for  the  manner  in  which  dams 
shall  be  erected.  The  decisions  under  such  statutes  have  been  based 
upon  the  same  general  principles  as  have  already  been  outlined,** 
and  so  statutes  relating  generally  to  the  right  of  erecting  mills  and 
dams  do  not  excuse  or  justify  the  erection  of  a  dam  in  such  a  manner 
as  to  interrupt  or  destroy  the  public  easement  or  right  of  way  in  the 

7.  Crookston  Waterworks,  etc.,  Co.       10.  Koopman  v.  Blodgett,  70  Mich. 
V.  Sprague,  91  Minn.  461,  98  N.  W.  610,  38  N.  W.  649,  14  A.  S.  R.  527. 
347,  99  N.  W.  420,  103  A.  S.  R,  525,       11,  TrulUnger  v.  Howe,  53  Ore.  219, 
64  L.R.A.  977.  97  Pac.  548,  99  Pac.  880,  22  L.R.A. 

8.  ]VIiller  v.  State,  124  Tenn.  293,137  (N.S.)  645  and  note. 

S.  W.  760,  Ann.  Cas.  1912D  1086,  35  12.  Crookston  Waterworks,  etc.,  Co. 

LJ?.A.(N.S.)  407.  V.  Sprague,  91  Minn.  461,  98  N.  W. 

Notes:  3  L.R.A.  408,  809;  22  L.R.A.  347,  99  N.  W.  420,  103  A.  S.  R.  525, 

(N.S.)  545.  64  L.R.A.  977. 

9.  Stratton  v.  Currier,  81  Me.  497,  Note:  22  L.R.A.(N.S.)  546. 

17  Atl.  579,  3  L.R.A.  809.  13.  Covne  v.  Mississippi,  etc..  Boom 

Notes:  14  A.  S.  R.  533;  5  L.R.A.    Co.,  72  Minn.  533,  75  N.  W.  748,  71 

393;  22  L.R.A. (N.S.)  547.  A.  S.  R.  508,  41  L.R.A.  494;  Crookston 
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stream  upon  which  it  is  built**  Where,  however,  the  legislature  has 
provided  for  the  creation  of  a  dam,  a  person  acting  pursuant  to  such 
authority  and  in  compliance  with  the  requirements  of  the  statute  ia 
not  liable  for  maintenance  of  a  nuisance  in  obstructing  navigation 
on  the  stream.*'^  Where  the  stream  is  private  and  therefore  not  sub- 
ject to  the  public  right  of  floatage  the  riparian  owners  may  of  course 
obstruct  it  by  the  erection  of  dams  without  provision  for  the  passage 
of  logs,**  but  the  legislature  may  insist  that  this  private  right  give  way 
to  the  public  one  and  require  that  the  stream  be  subjected  to  public 
use,  and  a  riparian  owner's  dams  modified  in  construction  for  that 
purpose,  but  this  can  be  done  only  upon  the  making  of  due  compen- 
sation for  the  rights  usurped  or  taken.*'  The  stream  may  likewise 
be  used  if  an  agreement  to  that  end  be  entered  into  between  the  ripa- 
rian owner  and  the  log  driver,  and  where  such  an  agreement  grants  a 
lumberman  the  right  of  passage  in  a  stream  with  the  authority  to 
open  a  bulkhead  and  run  logs  through  the  dam,  for  a  stipulated 
sum,  and  also  upon  agreement  to  repair  and  pay  all  damages  occa- 
sioned by  so  doing,  the  lumberman,  regardless  of  the  express  agree- 
ment to  pay  damages,  is  required  to  exercise  reasonable  care  and 
prudence  in  driving  the  logs,  and,  therefore,  the  provision  in  the  agree- 
ment will  be  construed  as  covering  only  such  damages  as  might  arise 
as  a  natural  consequence  to  the  careful  use  of  the  dam  under  the  agree- 
ment, and  an  action  in  trespass  for  damages  aside  from  the  action  on 
the  contract  may  be  brought  where  special  damage  had  been  caused 
by  culpable  carelessness.^® 

61.  Prescriptive  Right  to  Build  Dam. — ^The  rule  is  recognized  uni- 
versally that  no  right  to  maintain  a  public  nuisance  can  be  acquired 
by  lapse  of  time,*^  and  as  a  dam  constituting  an  obstruction  to  a 
navigable  stream  is  a  public  nuisance  it  follows  that  the  lapse  of  time 
during  which  a  dam  has  been  used  across  a  floatable  stream  by  a 
riparian  owner  can  give  no  prescriptive  right  to  such  use  as  against 
and  to  the  prejudice  of  the  public  use.*®  If  the  law  was  otherwise, 
in  many  parts  of  the  United  States,  the  public  would  necessarily  lose 
the  use  of  many  floatable  streams  in  which  riparian  owners  have  kept 
up  dams  for  more  than  twenty  years  before  the  public  had  any  occasion 
to  float  logs  down  them,  because  the  banks  of  the  stream  remained 
unsettled,  and  the  timber  on  such  stream,  therefore,  entirely  uncuk 

Waterworks,  etc.,  Co.  v.  Spragne,  91  17.  Morgan  v.  King,  35  N.  Y.  454, 

Minn.  461,  98  N.  W.  347,  99  N.  W.  420,  91  Am.  Dec.  58.    And  see  supra,  par. 

103  A.  S.  R.  525,  64  L.R.A.  977.  61. 

14.  Treat  v.  Lord,  42  Me.  552,  66  18.  Dean  v.  McLean,  48  Vt.  412,  21 
Am.  Doc.  298.    And  see  supra,  par.  58.  Am.  Rep.  130. 

15.  Pound  V.  Turck,  95  U.  S.  459,  19.  Note:  17  Ann.  Cas.  789  et  seq. 
124  U.  S.  (L.  ed.)  526.  And  see  Nuisances. 

16.  Murray  v.  Preston,  106  Ky.  561,  20,  Olive  v.  State,  86  Ala.  88,  5  So. 
50  S.  W.  1095,  QO  A.  S.  R.  232.  And  653, 4  L.R.A.  33;  Blackman  v.  Mauldin, 
see  supra,  par.  47,  53.  164  Ala,  337,  61   So,  23,  27  L.R.A. 
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The  riparian  owuer  of  such  dam  can  never  acquire  by  prescription 
an  efcluaive  right  to  the  use  of  such  sti^eam,  as  if  it  were  a  private 
stream,  as  against  the  pubHc.^  It  is  the  general  rule  that  prescription 
is  no  defense  to  a  proceeding  to  abate  such  nuisance  either  by  the 
public  authorities  or  a  private  individual,  but  in  a  few  jurisdictions 
it  has  been  held  that  as  against  an  individual  the  right  to  maintain 
the  nuisance  may  be  acquired  by  prescription.*  Regardless  of  whether 
the  right  to  impede  or  interfere  with  navigation  can  be  acquired  by 
prescription  or  adverse  user,  it  is  clear  that  one  who,  in  maintaining 
a  dam  across  a  floatable  stream,  has  always  intended  to  construct  it 
so  that  logs  could  go  oyer  it  cannot  set  up  a  prescriptive  right  to 
obstruct  the  public  use  of  the  stream,  although  the  dam  has  existed 
more  than  twenty  years.*  Rights  acquired  by  prescription  are 
measured  strictly  by  the  extent  of  the  user  during  the  prescriptive 
period,  and  when  a  dam  has  been  maintained  at  a  certain  height 
during  a  portion  of  the  period,  and  at  a  greater  height  during  the 
remainder  thereof,  the  only  right  acquired  is  the  right  to  maintain 
it  at  the  lesser  height.  Similarly,  the  maintenance  of  a  dam  which 
does  not  constitute  a  public  nuisance  for  the  prescriptive  period  gives 
no  right  to  maintain  one  which  is  a  public  nuisance.* 

62.  Bridges  and  Other  Obstructions. — ^The  rule  applicable  to  the 
rights  of  riparian  owners  and  timber  drivers  as  to  dams  is  equally  ap- 
plicable to  the  rights  of  persons  lawfully  building  bridges  and  those 
floating  logs  and  such  persons  must  exercise  their  respective  rights  in  a 
reasonable  manner.*  Navigable  or  floatable  streams  being  highways, 
brid.G:es  constructed  over  them  which  by  interposing  a  barrier  to  float- 
ing lo.2:s  practically  prevent  their  use  for  this  purpose  are  unlawful 
obstructions  and.  nuisances,  and  this  is  true  although  the  authority  to 
build  a  bridge  has  been  granted,  but  the  character  not  specified.*  In 
some  cnses  the  authority  to  build  is  coupled  with  the  qualification  that 
the  bridge  when  erected  shall  not  impede  or  obstruct  the  navigation  of 
the  stream,  but  regardless  of  such  qualification  the  bridge  must  not 
unreasonably  obstruct  the  navigation  of  the  stream  for  log  driving, 
although  naturally  it  may  in  some  degree  impair  or  render  navigation 
more  difficult    Whether  navigation  has  been  unreasonably  and  unnec- 

(N.S.)  670;  Gaston  ▼.  Mace,  33  W.  Va.  3.  Trullinger  v.  Howe,  63  Ore.  219, 

14,  10  S.  E.  60,  25  A.  S.  K.  848,  5  97  Pac.  548,  99  Pac.  880,  22  L.R.A. 

L.R.A.  392.  (N.S.)  546. 

Note :  70  L.R. A.  272.  4.  Ireland  v.  Bowman,  130  Ky.  153, 

1.  Gkiston  v.  Mace,  33  W.  Va.  14,  113  S.  W.  56, 17  Ann.  Cas.  786. 

10  S.  E.  60,  25  A.  S.  B.  848,  5  L.R.A.  5.  Atlee  v.  Northwestern  Union 
392.  Packet  Co.,  21  Wall.  389,  22  U.  S. 

2.  Ireland  v.  Bowman,  130  Ky.  153,    (L.  ed.)  619. 

113  S.  W.  66,  17  Ann.  Cas.  786  and       Note:  38  L.R.A.(N.S.)  115, 
note    (stating    the   general    rule,   but       6.  Burke  County  v.  Catawba  Lumber 
holding  that  the  contrary  view  obtains    Co.,  116  N.  C.  731,  21  S.  E.  941,  47 
in  Kentucky).  A.  S.  R.  829. 
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essarily  impaired  or  obstructed  is  a  question  of  fact  to  be  deter- 
mined from  the  evidence  in  the  case.  The  degree  of  care  and  diligence 
required  in  creating  a  bridge  is  of  course  lassened  where  the  stream 
over  which  it  was  erected  is  not  a  public  highway.'  Cities  or  towns 
have  no  right  to  obstruct  public  highways  unless  they  are  given  the 
right  to  do  so  or  the  duty  is  imposed  upon  them  by  statute,  and,  there- 
fore, a  town  is  liable  in  damages  to  one  specially  injured  by  the 
obstruction  of  a  stream  by  a  bridge  erected  by  such  town,®  Where 
a  railroad  company  builds  its  grade  and  track  along  the  course  of  a 
stream,  crossing  it  from  time  to  time  and  utilizing  a  bank  of  the 
stream  for  its  grade,  it  is  chargeable  with  notice  of  the  navigability 
of  such  stream,  for  the  floating  of  logs  and  other  articles  of  com- 
merce, and  of  the  natural  conditions  of  the  country,  and  the  fact 
that  the  stream  is  subject  to  periods  of  high  water,  freshets,  and  floods, 
and  must  so  build  its  grade  and  road  as  not  unreasonably  to  impede 
or  obstruct  the  navigation  of  such  stream,  and  in  so  doing  it  must  take 
notice  of  the  fact  that  floatable  commodities  are  liable  at  times  to 
strike  the  banks  of  the  stream,  and  cause  abrasions  of  the  bank,  and 
must  accordingly  guard  and  protect  its  roadbed  built  along  such 
banks.® 

63.  Right  to  Force  Way  Past  Obstruction. — Public  streams  are 
subject  to  the  general  rule  that  public  highways  afford  an  equal 
rifrht  to  each  citizen  to  their  rea^^ona'Dle  use,  and  any  unreasonable 
obstruction  that  prevents  or  hinders  such  use  creates  a  nuisance  in 
Ijie  judp:ment  of  the  law.^^  The  right  of  a  person  using  a  navigable 
stream  for  the  floating  of  logs  to  force  his  way  past  an  obstruction  is 
governed  by  the  same  rule  as  that  affecting  his  rights  oh  any  public 
highway.*^  In  accordance  with  the  general  rule  that  a^  obstruction  of 
a  navigable  stream,  amounting  to  a  common  nuisance,  may  be  abated 
by  any  person  annoyed  thereby,^^  it  has  been  held  that  one  driving 
logs  down  a  floatable  stream  is  not  liable  for  injury  to  a  bridge  erected 
by  a  municipality  in  such  manner  as  to  constitute  a  common  nuisance, 
by  the  necessary  use  of  explosives  to  move  logs  which  have  jammed 

7.  Idaho  Northern  R.  Co,  v.  Post  11.  Harold  v.  Jones,  86  Ala.  274,  5 
Falls  Lumber  Co.,  20  Idaho  695,  119  So.  438,  3  L.R.A,  406;  Gerrish  v. 
Pac.  1098,  38  L.R.A.(N.S.).  114.  Brown,  51  Me.  256,  81  Am.  Dec,  569; 

8.  Tuell  V.  Marion,  110  Me.  460,  86  Smart  v.  Aroostook  Lumber  Co.,  103 
Atl.  980,  46  L.R.A.(N.S.)  35.  And  Me.  37,  68  Atl.  527,  14  L.R.A.(N.S.) 
see  Bridges,  vol.  4,  p.  197  et  seq.  1083;  Lorman  v.  Benson,  8  Midi.  18, 

9.  Idaho  Northern  R.  Co.  v.  Post  77  Am.  Dec.  435.  And  see  Highways, 
Falls  Lumber  Co,,  20  Idaho  695,  119  vol.  13,  p.  186  et  seq. 

Pac.  1008,  38  L.R.A.(N.S.)  114.  12.  Marion  v.  TueU,  111  Me.  666,  90 

10.  Harold  v.  Jones,  86  Ala.  274,  5  Atl.  484,  51  L.R.A.(N.S.)  1172  and 
So.    438,    3    L.R.A.    406;    Smart    v.   note. 

Aroostook  Lumber  Co.,  103  Me.  37,  68       Note:  22  L.R.A.(N.S.)  546. 
Atl.  527,  14  L.R.A. (N.S.)  1083.    And       And  see  Nuisancbs;  WATBBa 
see  Nuisances. 
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in  the  spaces  between  the  abutments,  if  he  is  careful  to  do  as  little 
injury  as  is  consistent  with  the  accomplishment  of  his  purpose,  but 
he  is  bound  to  act  within  the  standaid  of  due  care.  He  cannot 
wantonly  and  wilfully  do  damage  that  is  unnecessary,**  A  person 
using  a  stream  as  a  highway  for  transporting  logs  is  answerable  for 
wanton  injury  even  in  removing  a  nuisance/*  and  where  a  dam  consti- 
tutes an  improper  obstruction  it  has  been  held  that  one  injured  thereby 
should  proceed,  in  a  proper  manner,  to  have  it  abated.  He  cannot 
overcome  the  obstruction  by  the  accumulation  and  releasing  of  large 
volumes  of  water  which  by  depositing  dirt  and  debris  in  the  mill  race 
prevent  the  use  of  the  mill  for  power  purposes.**  If,  however,  the 
injury  to  a  dam  is  due  to  the  failure  of  the  owner  thereof  to  provide 
proper  passageways  for  the  logs  or  he  is  guilty  of  contributory  negli- 
gence he  cannot  recover  for  the  damage  sustained  by  a  reasonable  use 
of  the  stream.**  And  so  where  the  failure  to  provide  proper  sluices  or 
passageways  for  logs  to  pass  around  or  through  a  dam  has  caused 
the  logs  to  be  detained  until  by  their  pressure  they  break  the  dam 
down,  the  dam  owner  has  no  right  of  recovery  for  damages,  for  the 
injury  will  be  the  result  of  the  illegal  and  improper  obstruction  of 
the  stream.*'  And  the  fact  that  the  logs  did  accumulate  may  be 
talcen  as  indicating  clearly  that  there  were  no  sluices  by  which  they 
could  have  passed  through.**  If  sufficient  passage  is  not  provided  a 
dam  owner  has  no  ground  to  complain  if  one  wishing  to  use  the  stream 
removes  a  portion  of  the  dam  to  effect  a  passage,**  and  a  person  using 
the  stream  for  the  floating  of  logs  may  cut  through  a  Imnk  of  drift 
stuff  obstructing  the  old  channel  where  the  one  used  is  out  of  repair, 
although  he  thereby  injures  the  owner  of  the  lower  dam.**  So  where 
a  proprietor  of  a  stream,  which  the  public  has  a  right  to  use  for  run- 
ning logs,  improperly  obstnicts  it  by  a  dam  and  logs,  a  person  whose 
logs  are  thereby  prevented  from  passing  down  the  stream  may  repair 
sluices  running  through  such  proprietor's  lands,  for  the  purpose  of 
getting  his  logs  by  the  dam,  and  may  recover  from  the  proprietor  the 
amount  necessarily  expended  by  him  in  so  doing.* 

13.  Marion  v.  Tuell,  111  Me.  566,  90   848,  5  L.R.A.  392. 

Atl  484,  51  L.R.A.(N.S.)    1172  and  Note:  22  L.R.A.(N.S.)  547. 

note.  18.  Gaston  v.  Mace,  33  W.  Va.  14, 

14.  Bnrke  County  v.  Catawba  Lum-  10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A. 
ber  Co.,  116  N.  C.  731,  21  S.  E.  941,  392. 

47  A.  S.  R.  829.  19.  Treat  v.  Lord,  42  Me.  652,  66 

15.  TruUinger  v.  Howe,  53  Ore.  219,   Am.  Dec.  298. 

97  Pac.  548,  99  Pac.  880,  22  L.RA.  Note:  22  L.R.A.(N.S.)  646. 

(N.S.)  545  and  note.  20.  Dwinel  v.  Yeazie,  44  Me.  167,  69 

16.  Note:22L.R.A.(N.S.)  646  6t8eq.  Am.  Dec.  94. 

17.  Crookston  v.  Waterworks,  etc.,  Note:  22  L.R.A.(N.S.)  546. 

Co.  V.  Spra^e,  91  Minn.  461,  98  N.       1.  Brown  v.  Chadboume,  31  Me.  9, 
W.  347,  99  N.  W.  420,  103  A  S.  R.   50  Am.  Dec.  641. 
525,  64  L.R.A.  977;  Gaston  v.  Mace,       Notes:    3   L.R.A.    611;    22   L.R.A 
33  W.  Va.  14, 10  S.  E.  60,  26  A.  S.  R.    fN.S.)  546. 
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Booms 

64.  In  General. — Considerable  discussion  has  arisen  concerning  the 
right  to  use  booms  in  connection  with  log  floating.  A  log  boom  is 
employed  for  the  purpose  of  catching  and  collecting  logs  floating  down 
stream,  and  has  been  defined  as  an  artificial  harbor  for  logs  and 
lumber  of  which  one  side  is  furnished  ordinarily  by  the  natural  bank 
of  the  stream,  and  the  other  is  provided  by  the  piers  and  the  timber 
or  other  obstruction  to  the  passage  of  logs  which  connect  the  piers 
together.*  In  view  of  the  fact  that  such  structures  are  frequently  a 
necessary  incident  to  the  floating  of  logs  it  follows  that  unless  pro- 
hibited by  statute,  riparian  owners  may  maintain  booms  in  streams 
which  are  floatable  for  logs  so  long  as  they  do  not  unreasonably 
obstruct  the  navigation  of  the  stream  by  other  persons  or  infringe 
upon  the  rights  of  other  riparian  owners.*  A  riparian  owner  cannot, 
however,  for  his  own  benefit  solely  and  without  license  or  statute^ 
erect  a  pier  or  boom  to  hold  and  retain  rafts  or  logs  so  as  unreasonably 
to  obstruct  a  navigable  stream.*  The  extent  to  which  a  stream  may 
be  used  for  booming  depends  largely  upon  circumstances,  and  in 
the  case  of  streams  or  rivers  which,  though  navigable  for  steamers, 
are  of  more  value  for  floatage  than  for  any  other  navigation,  the 
necessity  and  convenience  of  this  floatage  must  be  considered  in  any 
rules  laid  down  for  the  public  use  of  the.  stream,  and  the  need  of 
booming  facilities  to  render  the  floatage  of  value.  It  may  be  just 
and  reasonable  and  conducive  to  the  best  interests  of  commerce  that 
the  right  of  navigating  such  a  river  should  be  exercised  with  due 
regard  to  the  necessity  for  booming  facilities,  and  the  former  is  not 
so  far  paramount  as  to  render  the  latter  a  nuisance  whenever  and 
wherever  it  encroaches  upon  waters  navigable  by  large  vessels.*  The 
right  to  construct  and  extend  a  boom  carries  with  it  the  right  to  keep 
it  extended  a  reasonable  time,*  and  temporary  sheer  or  guide  booms, 
though  obstructions  to  navigation,  may  be  used,  as  incident  to  the 
reasonable  use  of  a  stream.'  A  navigable  stream  cannot,  however, 
be  converted  into  a  place  of  deposit  for  logs  and  other  material  so 
as  permanently  to  obstruct  navigation,'  and  the  storing  of  drives 

2.  Powers's  Appeal,  125  Pa.  St.  175,  v.  Mullen,  176  U.  S.  126,  20  S.  Ct  325, 
17  Atl.  254, 11  A.  S.  R.  882.  44  U.  S.  (L.  ed.)  400 ;  Harold  v.  Jones, 

3.  Wamer  v.  Ford  Lumber,  etc.,  Co.,  86  Ala.  274,  5  So.  438,  3  L.B.A.  406 
123  Ky.  103,  93  S.  W.  650,  12  L.R.A.  and  note. 

(N.S.)  667;  Gerrish  v.  Brown,  51  Me.  Note:  39  L.R.A.  491  et  seq. 

256,  81  Am.  Dec.  569.  6.  Graves  v.  Shattuck,  35  N.  H.  257, 

Notes:   39  L.R.A.  491  et  seq.;  28  69  Am.  Dec.  536;  Weise  v.  Smith,  3 

L.R.A.(N.S.)  144  et  seq.  Ore.  445,  8  Am.  R^p.  621. 

4.  Atlee     v.     Northwestern     Union  7.  Gerrish  v.  Brown,  51  Me.  266,  81 
Packet  Co.,  21  Wall.  389,  22  U.  S.  (L.  Am.  Dec.  569. 

ed.)  619.  Note:  3  L.R.A.  407. 

5.  Pound  V.  Turck,  95  U.  S.  459,  24       8.  Gerrish  v.  Brown,  51  Me.  256,  81 
U.  S.  (L.  ed.)  525;  Lindsay,  etc.,  Co.    Am.   Dec.   569i;    Smart   v.   Aroostook 
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of  logs  until  they  might  be  manufactured  in  the  usual  course  of 
business  by  reason  of  its  persistent  interference  with  the  rights  of 
other  persons  using  the  stream  is  an  unlawful  obstruction.*  The 
pei*son  building  a  boom  must  so  construct  and  locate  it  as  not  to 
interfere  with  the  rights  of  riparian  owners,  and  he  must  not  locate 
his  boom  in. such  proximity  to  a  riparian  owner's  dam  or  waterfall, 
either  above  or  below,  as  to  render  the  same  materially  less  beneficial 
to  its  owner.^^  The  right  to  raft  logs  down  the  stream  does  not 
involve  the  right  of  booming  them  upon  private  property  for  safe 
keeping  and  storage,  any  more  than  the  right  to  travel  a  highway 
justifies  the  leaving  of  wagons  standing  indefinitely  in  front  of  pri- 
vate dwellings  or  stores.^^  If,  however,  there  is  no  interference  with 
the  rights  of  riparian  proprietors,  persons  using  a  stream  for  log 
driving  may  moor  logs  or  rafts  for  the  purpose  of  making  up  or 
breaking  up  rafts." 

65.  Rights  and  Liabilities  of  Boom  Companies  Generally. — ^In  some 
jurisdictions  the  right  of  the  legislature  over  navigable  streams  is 
limited  by  constitutional  provisions  to  the  effect  that  the  legislature 
shall  never  authorize  the  permanent  obstruction  of  navigable  waters, 
but  may  provide  for  the  removal  of  obstructions,  the  power  being, 
however,  saved  to  the  legislature  to  provide  for  the  proper  erection 
of  bridges  and  of  booms  and  chutes  for  logs  so  that  tie  safe  passage 
of  vessels  or  logs  shall  not  be  prevented,  under  proper  regulation. 
It  has  been  held  under  such  provision  tiiat  booms  for  logs  which 
prevent  the  speedy  passage  of  rafts  and  logs  down  stream  must  have 
legislative  warrant  for  their  existence  before  they  can  be  constructed. 
This  conclusion  is  in  accordance  with  the  general  principle  that  all 
navigable  waters  are  for  the  use  of  all  the  citizens  and  there  cannot 
lawfully  be  any  exclusive  private  appropriation  of  any  portion  of 
them.^'  It  may  be  stated  generally  that  the  legislative  authority 
to  erect  a  boom  in  a  navigable  river  does  not  go  to  the  extent  of 
permitting  an  unreasonable  interference  with  the  use  of  liie  stream 
for  navigation.**  Boom  companies  are  quasi  corporations  intended 
to  supply  facilities  to  the  general  public  for  floating  logs,  and  they 
carry  on  under  one  management  on  a  large  scale  the  business  of 

Lumber  Co.,  103  Me.  37,  68  Atl.  627,       12.  Harold  v.  Jones,  86  Ala.  274,  6 

14  L.R.A.(N.S.)  1083.  So.  438,  3  L.R.A.  406  and  note;  Davis 

9.  Smart  v.  Aroostook  Lumber  Co.,  v.  Winslow,  51  Me.  264,  81  Am.  Dec. 
103  ]\Ie.  37,  68  Atl.  527,  14  L.R.A.  673.  For  the  right  of  a  log  driver  to 
(N.S.)  1083.  attach  a  boom  to  the  property  of  a 

10.  Pickens  v.  Coal  River  Boom,  etc.,  riparian  owner,  see  infra,  par.  65. 
Co.,  51  W.  Va.  445,  41  S.  E.  400,  90  13.  Pascagoula  Boom  Co.  v.  Dixon, 
A.  S.  R.  819.  77  Miss.  587,  28  So.  724,  78  A,  S.  R. 

11.  Loiman  v.  Benson,  8  Mich.  18,  537. 

77  Am.  Dec.  435.  14.  Note :  30  L.R.A.  493. 
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driving  and  rafting  logs  which  would  otherwise  have  to  be  done  by 
individuals.^^  With  regard  to  the  rights  and  liabilities  of  sudi  com- 
panies under  their  charters,  it  is  doubtless  true  that  such  charters 
ought  to  be  construed  most  beneficially  for  the  public,  and  more 
strictly  against  the  company ;  but  the  construction  must  be  a  reason- 
able one.  The  charters  of  most  private  corporations  are  .for  the  pur- 
pose of  private  gain,  and  many  of  them  grant  exclusive  privileges 
in  abridgment  of  individual  right;  but  as  they  are  intended  also 
to  subserve  great  public  interests,  they  should  be  so  construed  as  not 
to  defeat  the  purpose  of  their  creation.  A  boom  company  is  intended 
to  serve  not  only  the  private  interests  of  the  corporation,  but  also  the 
interests  of  the  public,  and  especially  of  those  who,  with  rafts,  logs, 
or  lumber,  navigate  the  stream;  it  purposes  to  do  for  them  what 
they  could  in  no  way  do  for  themselves.  While,  therefore,  the  words 
of  the  charter  should  be  construed  with  some  degree  of  strictness 
for  the  public  protection,  they  should  not  be  construed  to  require 
the  performance  of  what,  in  the  nature  of  the  case,  cannot  be  per- 
formed.^*  The  authorization  of  the  erection  of  a  boom  subject  to 
the  proviso  that  it  shall  be  so  constructed  as  to  allow  free  passage 
between  the  boom  and  the  opposite  shore  for  all  vessels  for  ordi- 
nary purposes  of  navigation  does  not  permit  of  the  erection  of  a 
boom  which  extends  entirely  across  the  channel  and  completely 
blocks  it,  although  it  has  what  is  termed  a  "trip"  which  may  be 
opened  for  the  passage  of  vessels.^'  But  where  an  empowering  act 
granted  authority  for  the  construction  of  a  boom  on  the  south  side 
of  a  river  subject  to  the  proviso  that  it  should  not  extend  more  tlum 
half  way  across  and  should  be  so  constructed  as  to  permit  the  safe 
passage  of  rafts,  boats,  logs,  masta,  spai's  or  other  lumber,  and  not 
impede  the  navigation  of  the  river,  it  was  held  that  while  the  perma- 
nent portion  of  the  boom  structure  must  be  limited  to  the  half  of 
the  river  on  the  south  side,  the  company  might  swing  a  sheer  from 
the  north  side  of  the  river,  although  when  the  sheer  was  closed  the 
entire  stream  was  for  the  time  obstructed,  for  if  the  corporation  could 
not  obstruct  the  entire  stream  temporarily  its  boom  would  be  worth- 
less. In  the  same  way  a  provision  that  no  lumber  of  any  descrip- 
tion should  be  stopped  except  upon  written  request  must  be  so  con- 

15.  Nester  v.  Diamond  Match  Co.,  Co.,  109  Pa.  St.  67, 1  Atl.  156,  58  Am. 
105  Fed.  567,  44  C.  C.  A.  606,  52  Rep.  708;  West  Branch  Boom  Co.  v. 
L.R.A.  950;  Osborne  v.  Knife  Falls  Pennsylvania  Joint  Lumber,  etc.,  Co., 
Boom  Corp.,  32  Minn.  412,  21  N.  W.  121  Pa.  St.  143, 15  AtL  509,  6  A.  S.  R. 
704,  50  Am.  Rep.  590;  Powers's  Ap-  766. 

peal,  125  Pa.  St.  175,  17  Atl.  254,  11  17.  United  Statea  v.  Bellingham  Bay 

A.  S.  R.  882.  Boom  Co.,  176  U.  S.  211,  20  S,  Ct 

Notes:  11  A.  S.  B.  885;  39  L.R.A,  343,  44  U.  S.  (L.  ed.)  437. 

493.  Note:  28  L.R.A.(N.S.)  146. 

16.  Brown    t.    Sosquehanna    Boom 
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strued  as  to  permit  of  the  temporary  detention  of  logs  belonging 
to.  others  and  destined  for  points  lower  down  on  the  stream,  until 
their  marks  can  be  seen  and  their  destination  determined  where 
it  appears  to  be  impracticable  otherwise  to  separate  the  company's 
logs  from  those  belonging  to  others.  So  it  may  be  stated  as  a  gen- 
eral rule  that  booms  may  be  erected  by  a  person  driving  logs,  for 
the  purpose  of  obtaining  and  securing  his  own  logs,  although  this 
may  result  in  arresting  tibe  whole  mass  of  logs  floating  on  the  stream, 
if  the  stoppage  is  necessary  for  the  purpose  of  separating  the  logs 
and  the  right  is  not  unreasonably  exercised.*®  The  owner  of  a  boom 
has  a  right  of  recovery  against  a  third  person  who  wrongfully  or 
negligently  injures  it.** 

66,  Liability  for  Extraordinary  Flood  or  Act  of  God. — A  boom  cor- 
poration, bound  by  its  charter  to  use  all  possible  mciius  for  the  speedy 
removal  of  logs,  is  not  liable  for  the  obstruction  to  uavi.c:ation  caused 
by  an  unusual  jam  of  logs  in  its  boom  merely  because  it  fails  to 
go  outside  of  its  charter  powers  and  invade  the  territory  of  an  adjoin- 
ing state  by  taking  possession  of  a  lake  there,  for  the  purpose  of 
keeping  its  booms  clear. *^  Where  a  boom  company  is  required  by 
its  charter  to  maintain  booms  sufficiently  strong  to  retain  all  the 
lumber  contained  therein,  it  is  liable  for  loss  occasioned  by  insuffi- 
ciency of  its  booms,  but  not  for  unavoidable  dangers  or  inevitable 
accidents.  The  duty  of  the  company  is  discharged  if  its  booms  are 
sufficiently  strong,  as  required  by  the  statute.  It  is  bound  to  secure 
the  logs  destined  for  and  driven  into  its  booms,  and  for  failure  so 
to  do  it  is  held  rigidly  responsible;  but  it  is  not  bound  when  the 
structure  is  destroyed  by  the  act  of  God  to  pursue  aiid  capture  the 
lumber  upon  the  flood,  under  penalty  of  being  held  responsible  for 
the  loss  of  what  might  posvsibly  have  been  recovered  in  the  pursuit.* 
The  extent  of  liability  of  a  person  erecting  a  boom  in  the  event  of 
extraordinary  occurrences  would  bo  no  greater  if  the  boom  were  con- 
structed on  a  riparian  owner's  property  under  a  contract  to  maintain 
it,  and  therefore  there  is  not  a  breach  of  the  contract  where  the  boom 
is  washed  away  by  an  unprecedented  flood,  if  due  diligenc^  is  em- 
gloyed  in  renewing  it.* 

18.  Nester  v.  Diamond  Match  Co.,  20.  J.  S.  Keator  Lumber  Co.  v.  St. 
105  Fed.  567,  44  C.  C.  A.  606,  52  Croix  Boom  Corp.,  72  Wis.  62,  38  N. 
L.R.A.  950;   Osborne  v.  Knife  Falls   W.  529,  7  A.  S.  R.  837. 

Boom  Corp.,  32  Minn.  412,  21  N.  W.  1.  Brown  v.  Susquehanna  Boom  Co., 

704,  50  Am.  Rep.  590;  Powers's  Ap-  109  Pa.  St.  57, 1  Atl.  156,  58  Am.  Rep. 

peal,  125  Pa.  St.  175,  17  Atl.  254,  11  708. 

A.  S.  R.  882.  Note:  35  L.R.A.(N.S.)  1109. 

Notes:   39   L.R.A.  493;   70   L.R.A.  2.  Coleman  v.  Missis.sippi,  etc.,  Boom 

276.  Co.,  114  Minn.  443,  127  N.  W.  192. 

19.  Notes:  39  L.R.A.  492;  28  L.R.A.  131  N.  W.  641,  35  L.R.A.(N.S.)  1109! 
(N.S.)  146. 
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67.  Tolls,  Boomage  and  Lien  Therefor. — ^As  a  general  principle  it 

may  be  stated  that  the  right  to  impose  tolls  as  a  consideratioii  for 
the  completion  of  an  enterprise  intended  to  benefit  the  public  is 
a  right  of  government,*  and  therefore  the  legislature  may  authorize 
the  improvement  of  a  stream  in  a  prescribed  manner  for  the  con- 
sideration of  taking  toll  on  the  lumber  and  logs  floated  thei-eon. 
This  is  conceded  to  the  improvers  as  a  compensation  for  the  benefit, 
in  contemplation  of  law,  which  every  individual  receives  for  an  im- 
proved mode  of  transit  of  person  or  property.  The  legislature  in 
granting  the  franchise  determines  the  question  as  to  whether  the 
improvement  is  in  fact  beneficial,  and  the  question  cannot  be  raised 
by  an  individual  in  contesting  the  right  of  the  company  making 
the  improvements  to  charge  toll.  The  degree  of  perfection  in  the 
improvements  made  by  the  company  cannot  be  raised  to  defeat  the 
right  to  toll,  nor  can  the  reasonableness  of  the  tolls  charged  be  ques- 
tioned where  the  legislature  has  fixed  a  maximum  and  the  charge 
made  is  within  such  maximum.^  It  has  been  held,  however,  that 
the  legislature  cannot  provide  for  the  paying  of  toll  on  logs  floating 
on  a  stream  where  it  is  manifest  that  the  act  is  not  passed  to  advance 
the  public  benefit.*  The  question  has  been  raised  in  some  cases  as 
to  the  effect  upon  the  power  of  the  legislature  of  a  constitutional 
provision  making  a  stream  "a  common  highway,  and  forever  free 
without  any  tax  duty  imposed  or  toll  therefor."  Where  notwithstand- 
ing such  a  provision  the  legislature  has  created  a  booming  company 
with  the  right  to  control,  collect  and  distribute  logs,  and  to  charge 
boomage  therefor,  it  has  been  held  that  the  creation  of  such  a  corpora- 
tion did  not  violate  the  provision  that  the  stream  should  remain  a  com- 
mon highway  and  free  forever,  as  it  did  not  prevent  the  use  of  the 
stream  as  such,  but  merely  regulated  the  use  of  the  same  for  the 
common  benefit.  Nor  is  the  franchise  to  charge  boomage  in  conflict 
with  the  prohibition  of  tolls,  as  the  boomage  is  not  charged  for  the  use 
of  the  river  but  to  compensate  the  company  for  its  outlay  in  creating 
and  maintaining  the  works  which  the  legislature  deemed  proper  to 
facilitate  the  common  use  of  the  stream  as  also  to  compensate  it 
for  sucfi  care  and  control  as  it  is  its  duty  to  exercise  over  the  logs 

3.  Wadsworth  v.  Smith,  11  Me.  278,  Notes :  33  KR. A.  182 ;  67  L.B.A.  837 

26  Am.  Dec.  525 ;  Nelson  v.  Cheboygan  et  seq. 

Nav.  Co.,  44  Mioh.  7,  5  N.  W.  998,  38  And  see  Franchises,  vol.  12,  pp. 

Am.  Rep.  222;  Osbome  v.  Knife  Falls  200,  210,  211. 

Boom  Corp.,  32  Minn.  412,  21  N.  W.  4.  Genesee-Fork  Imp.   Co.  v.   Ives, 

704,  50  Am.  Rep.  590;  Hutton  v.  Webb,  144  Pa.  St.  114,  22  Atl.  887,  13  L.R.A. 

124  N.  C.  749,  126  N.  C.  897,  33  S.  E.  427. 

169,    36    S.    E.    341,   59    L.R.A.    33;  Note:  33  L.R.A.  182, 183. 

Genesee-Fork   Imp.   Co.   v.  Ives,  144  5.  Hutton  v.  Webb,  124  N.  C.  749, 

Pa.   St.  114,  22  Ati.  887,  13  L.R.A.  126  N.  C.  897,  33  S.  E.  169,  36  S.  E. 

427.  341,  59  L.R.A.  33. 
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coming  within  its  chartered  limit.**  Where  boomage  is  charged 
for  the  services  indicated^  the  right  to  collect  cannot  be  defeated  upon 
the  ground  that  the  person  charged  derived  no  benefit  and  did  not 
need  the  company's  booms,  for  as  the  stream  is  a  public  highway 
such  person  is  not  entitled  to  its  exclusive  use.  The  interest  of  all 
using  the  river  for  floating  logs  must  be  considered.  It  is  memi- 
fest  that  unless  the  mass  of  intermingled  logs  can  be  stopped  at 
the  proper  place,  so  as  to  enable  those  whose  interest  demands  it  to 
separate  their  logs  from  the  mass,  they  are  virtually  deprived  of  the 
use  of  the  river,  and  in  fact  none  can  use  it  to  advantage  except 
those  whose  logs  are  to  be  run  to  the  end  of  the  river.  On  the 
other  hand,  it  is  for  the  interest  of  the  persons  lower  down  upon 
the  stream  that  their  logs  should  run  on  without  stoppage  or  delay. 
In  this  conflict  of  interest  the  company's  works  axe  intended  by  the 
legislature  to  render  practicable  the  enjoyment  of  the  common  right 
of  navigation;  to  reconcile,  as  far  as  may  be,  the  exercise  of  some- 
what inconsistent  rights  to  the  use  of  the  river;  in  a  word,  to  enable 
all  to  float  their  logs  loose  and  intermingled,  as  they  must  do,  and 
at  the  same  time  preserve  and  secure  the  reasonable  rights  of  all." 
It  would  seem,  however,  that  if  a  raft  is  impelled  by  the  winds  and 
current  with  a  boom  against  the  will  of  the  owner,  who  without 
delay  in  a  reasonable  time  proceeds  to  get  it  clear  from  the  boom, 
the  owner  is  not  liable  to  pay  boomage.®  So  it  has  been  held  that 
a  boom  company  is  not  entitled  to  boomage  charges  upon  all  logs 
that  pass  down  the  river  through  its  boom  where  it  performs  no 
service  in  connection  with  such  logs  and  they  do  not  impede  the 
drive  of  other  logs  belonging  to  the  company,^  and  a  statute  has  been 
held  unconstitutional  in  depriving  persons  of  property  without  due 
proress  of  law,  which  authorizes  rafting  companies  formed  under  it, 
without  any  necessity  arising  from  the  obstruction  of  their  own  busi- 
ness, to  assume  the  control  and  management  of  the  logs  of  uncon- 
senting  parties  which  are  being  floated  on  public  waters,  and  to  enforce 
compensation  against  the  logs  for  thus  controlling  and  managing 
them,  since  under  such  statute  the  corporation,  or  its  agents,  must 
of  necessity  determine  when  the  case  arises  which  justifies  assuming 
such  control,  assessing  charges,  and  enforcing  payment  thereof  by 
aale.^®    As  incident  to  the  right  to  charge  boomage  a  lien  upon  the 

6.  Lindsay,  etc..  Go.  ▼.  Mullen,  176   Corp.,  32  Minn.  412,  21  N.  W.  704, 
U.   S.  126,  20  S.  Ct  325,  44  U.  S.   50  Am.  Rep.  590. 

(L.  ed.)  400;  Osborne  v.  Knife  Falls  Note:  67  L.R.A.  838. 

Boom  Corp.,  32  Minn.  412,  21  N.  W.  8.  Chase  v.  Dwinal,  7  Greenl.  (Me.) 

704,  50  Am.  Rep.  590;  J.  S.  Keator  134,  20  Am.  Dec.  352. 

Lumber  Co.  v.  St.  Croix  Boom  Corp.,  9.  Note:  67  L.R.A.  837. 

72  Wis.  62,  38  N.  W.  529,  7  A.  S.  R.  10.  Ames  v.  Port  Huron  Log  Driv- 

837.  ing,  etc.,  Co.,  11  Mich.  139,  83  Am. 

7.  Osborne    v.    Knife    Palls    Boom  Dee.  731. 
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log3  for  services  rendered  is  sometimes  granted^  and  when  the  state 
provides  for  inspection  and  sealing  by  a  state  oiBcialy  his  costs  may 
be  made  a  lien  upon  the  logs  in  the  control  of  the  booming  company, 
whether  the  services  were  performed  for  the  owners  of  the  logs  so 
held  or  otherwise,  for  his  dealings  are  with  the  boom  company  as 
possessor  of  the  logs.**  In  an  action  for  boomage,  the  existence  of 
the  booming  company  being  denied  upon  the  ground  of  forfeiture 
of  its  charter  for  nonuser,  it  appears  that  money  expended  in  erect- 
ing a  boom,  by  the  owner  of  the  charter  authorizing  him  to  construct 
it,  is  presumed  to  have  been  expended  under  such  charter.  The  law 
infers  that  it  became  corporate  property,  and  parol  evidence  is  admis- 
sible to  show  that  it  was  constructed  by  the  corporation.** 

68.  Booms  Authorized  by  Statute  as  Nuisances. — Frequently  the 
authority  to  construct  booms  is  conferred  by  the  granting  of  a  char- 
ter to  a  corporation,  and  in  determining  the  status  of  a  boom  con- 
structed by  such  a  company,  it  must  be  borne  in  mind  that  there  are 
two  classes  of  nuisances,  public  and  private.  A  nuisance  is  public 
when  aflfecting  wrongfully  the  public  generally,  and  private  when 
affecting  only  certain  individuals.  Moreover  a  nuisance  can  arise  only 
from  an  unlawful  act  and  therefore  where  the  legislature,  by  a  statute 
that  it  is  competent  for  it  to  enact,  authorizes  an  act  to  be  done  which 
would  otherwise  be  a  nuisance,  tlie  act  is  made  lawful,  and  is  not 
a  nuisance  so  far  as  the  public  is  concerned,  unless  the  power  given 
by  the  legislature  is  exceeded.  And  so  a  boom  which  would  other- 
wise be  a  public  nuisance,  if  constructed  in  accordance  .with  legislative 
authority,  that  is,  in  accordance  with  the  authority  conveyed  by  char- 
ter, becomes  a  lawful  structure  and  no  longer  a  nuisance  as  to  the 
state  or  the  public,  and  cannot  be  abated  by  the  state  or  an  individual, 
nor  does  its  maintenance  constitute  an  indictable  offense.  But  to 
this  extent  only  does  the  charter  qualify  the  work  as  a  private  nui- 
sance, and  an  action' for  damages  may  be  brought  by  a  person  aflFected 
thereby.**  Some  authorities  place  the  grantees  of  public  franchises 
upon  the  same  footing  with  the  public  agents  of  the  government 
and  hold  that  when  they  have  not  exceeded  the  power  conferred  on 
them  and  when  they  are  not  chargeable  with  want  of  due  care,  no 
claim  can  be  maintained  for  any  damage  resulting  from  their  acts,** 
and  to  overcome  the  possibility  of  such  a  conclusion  being  applied 
some  of  the  statutes  granting  booming  charters  or  privileges  contain 
the  express  reservation  to  mill  and  riparian  owners,  of  the  right  to 
recover  damages  for  injury  to  their  property.     The  interpretation 

11.  Lindsay,  etc.,  Co.  v.  Mullen,  176  Co.,  66  W.  Va.  10,  65  S.  E.  865,  24 
U.  S.  126,  20  S.  Ct.  325,  44  U.  S.  (L.  L.R.A,(N.S.)  354.  And  see  generally, 
ed.)  400.  Nuisances. 

12.  Penobscot  Boom  Corp.  v.  Lam-  14.  See  Corporations,  voL  7,  p.  685 
eon,  16  Me.  224,  33  Am.  Dec.  656.  et  seq. 

13.  Pickens  v.  Coal  River  Boom,  etc., 
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given  this  provision  is  that  it  preserves  the  constitutional  and  common 
law  rights  of  riparian  owners,  which  would  probably  exist  without 
it,  and  entitles  such  owners  to  recover  damages  for  injuries  sustained. 
If  the  boom  company  accepts,  it  acquires  the  right  of  floatage,  the 
right  to  erect  a  boom,  and  the  right  to  use  the  stream  in  a  reason- 
able manner  so  long  as  it  does  no  unlawful  damage  to  the  property 
rights  of  another.  If  it  does  such  unlawful  damage,  its  charter 
furnishes  no  protection  against  the  same.**  And  so  it  appears  that 
if  a  mill  or  other  property  is  damaged  by  the  construction  of  the 
boom  the  constitutional  right  to  recover  therefor  arises  without  the 
element  of  negligence,  and  notwithstanding  the  fact  that  the  obstruc- 
tion has  been  authorized  by  act  of  legislation.**  Whether  or  not 
this  is  the  true  rule  it  is  manifest  in  any  event  that  a  boom  corpo- 
ration exercising  its  lawful  privilege  is  bound  to  do  so  with  due  regard 
to  the  concurrent  rights  of  riparian  owners  above  and  below  to  the 
use  of  the  lands,  and  will  be  liable  for  its  negligent  performance 
of  such  duty.*'  In  considering  the  foregoing  principles  it  should  be 
remembered  that  the  words  "chartered  by  law"  are  not  to  be  under- 
stood as  referring  simply  to  corporations  incorporated  under  special 
acts.  A  corporation  which  is  organized  under  a  general  law  is  as 
much  "chartered  by  law"  as  one  whose  organization  is  provided 
for  by  special  act.*'  It  has  been  hold  that  a  statute  is  invalid  which 
undertakes  to  make  it  lawful  for  individuals  charged  with  no  public 
or  quasi  public  duties  temporarily  to  boom  and  assort  logs  along 
the  shores  of  a  stream  and  for  that  purpose  to  secure  booms  at  points 
along  the  shore  without  providing  for  compensation  therefor  to  the 
riparian  owners  because  of  the  fact  that  it  gives  a  right  of  entry  upon 
the  land  of  others  and  interference  with  their  dominion  over  their 
property  without  compensation.**  But  a  boom  company  may  be 
authorized  to  take  the  property  of  a  private  person  under  the  power 
of  eminent  domain,  compensation  to  the  owner  being  secured  for 
such  taking.*^ 

15.  Pickens  v.  Coal  River  Bpom,  etc.,  19.  Garth  Lumber^  etc.,  Co.  v.  John- 
Co.,  61  W.  Va.  445,  41  S.  E.  400,  90  son,  151  Mich.  205,  115  N.  W.  52,  123 
A.  S.  R.  819,  66  W.  Va.  10,  65  S.  E.    A.  S.  R.  262. 

865,  24  L.R.A.(N.S.)  354.  Notes:  3  L.R.A.  611;  39  L.R.A.  493; 

16.  Pickens  v.  Coal  River  Boom,  etc.,   22  L.R.A.(N.S.)  641. 

Co.,  66  W.  Va.  10,  65  S.  E.  865,  24  20.  Notes:  39  L.R.A.  494;  22  L.R.A. 
L.R.A.(N.S.)  354.  (N.S.)  151,  152  (holding  that  the  leg- 
Note:  22  L.R.A.(N.S.)  641.  islature  may  grant  authority  to  con- 

17.  Coyne  v.  Mississippi,  etc.,  Boora  deum  private  property  for  a  boom 
Co.,  72  Minn.  533,  75  N.  W.  748,  71  only  as  a  public  use  and  not  for  the 
A.  S.  R.  508,  41  L.R.A.  494.  And  see  purpose  of  a  private  individual  mere- 
Franchisbs,  vol.  12,  p.  200.  ly). 

18.  Lindsay,  etc.,  Co.  v.  Mullen,  176  And  see  Eminent  Domain,  voL  10, 
U.  S.  126,  20  S.  Ct.  325,  44  U.  S.  (L,  p.  57. 

ed.)  400. 
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69.  Authority  of  State  and  Federal  Governments  over  Booms. — The 
question  has  arisen  in  some  cases  as  to  whether  the  general  or  local 
government  has  the  authority  to  permit  or  abolish  booms.  In  Canada 
it  has  been  held  that  a  provincial  legislature  cannot  authorize  the 
obstruction  of  a  tidal  navigable  river  by  the  erection  of  booms  therein, 
the  power  over  the  matter  being  in  the  Parliament  of  the  Dominion.^ 
In  the  United  States  in  the  absence  of  any  action  by  Congress  the 
states  may  authorize  the  construction  of  booms  or  other  obstructions 
in  navigable  waters,*  and  whether  or  not  the  construction  of  a  log 
boom  in  a  navigable  stream  lying  entirely  within  the  state  is  author- 
ized by  the  state  statutes  is  not  a  federal  question.*  The  power  of 
Congress  to  pass  laws  for  the  regulation  of  the  navigation  of  public 
rivers,  and  to  prevent  any  and  all  obstructions  therein,  cannot  be 
questioned.  When  Congress  chooses  to  act,  it  is  not  concluded  by 
anything  that  the  states  or  that  individuals  by  their  authority  or 
acquiescence  have  done  from  assuming  entire  control  of  the  matter, 
and  abating  any  obstructions  that  may  have  been  made,  and  pre- 
venting any  others  from  being  made  except  in  conformity  with  such 
regulations  as  it  may  impose.  The  ultimate  power  of  Congress  over 
the  whole  subject  is  undoubted.*  In  considering  the  respective  juris- 
diction of  the  United  States  and  the  several  states  at  more  length  it 
has  been  held  that  there  must  be  a  direct  statute  of  the  United  States 
in  order  to  bring  within  the  scope  of  its  laws,  as  administered  by 
the  courts  of  law  and  equity,  obstructions  and  nuisances  in  navi- 
gable streams  within  the  states.  Such  obstructions  and  nuisances 
are  offenses  against  the  laws  of  the  states  within  which  the  navigable 
waters  lie,  and  may  be  indicted  or  prohibited  as  such;  but  they  are 
not  offenses  against  the  United  States  laws  which  do  not  exist;  and 
none  such  exist  except  what  are  to  be  found  on  the  statute  book.* 
Congress  exercised  its  power  in  the  river  and  harbor  act  of  1890 
whereby  it  prohibited  any  obstruction  to  the  navigable  capacity  of 
any  waters  in  respect  of  which  the  United  States  has  jurisdiction. 
This  act  was,  however,  subject  to  the  proviso  that  it  should  not  apply 
to  obstructions  "affirmatively  authorized  by  law,"  which  proviso  was 
interpreted  to  mean  obstructions  created  prior  to  the  passage  of  the 
federal  act  that  had  been  created  conformably  to  state  statute,  as 
well  as  those  created  under  federal  law.* 

1.  Note:  39  L.R.A.  494.  4.  United  States  v.  Bellingham  Bay 

2.  Pound  V.  Turck,  95  U.  S.  459,  24   Boom  Co.,  176  U.  S.  211,  20  S.  Ct 
U.  S.  (L.  ed.)  525;  Siisquehaana  Boom   343,  44  U.  S.  (L.  ed.)  437. 

Co.  V.  West  Branch  Boom  Co.,  110  U.  5.  Willamette   Iron   Bridge   Co.   ▼. 

S.  57,  3  S.  Ct.  438,  28  U.  S.  (L.  ed.)  Hatch,  125  U.  S.  1,  8  S.  Ct.  811,  31 

69.  U.  S.   (L.  ed.)  629;  United  States  v. 

Note :  39  L.R.A.  494.  Bellingham  Bay  Boom  Co.,  176  U.  S. 

8.  North   Shore  Boom,  etc.,  Co.  v.  211,  20  S.  Ct.  343,  44  U.  S.  (L.  ed.) 

Nicomen  Boom  Co.,  212  U.  S.  406,  29  437. 

S.  Ct.  355,  53  U.  S.  (L.  ed.)  574.  6.  United  States  v.  Bellingham  Bay 
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70.  State  Authorization  of  Booms  in  Boundary  Rivers. — ^Where 
two  states  have  by  their  constitutions  concurrent  jurisdiction  over 
a  river,  forming  the  boundary  between  thorn,  either  state,  acting  inde- 
pendently of  the  other,  may,  in  the  absence  of  legislation  by  Congress 
to  regulate  commerce  on  said  river,  authorize  the  construction  of 
booms  for  the  interception,  storage,  and  handling  of  logs  in  said 
river,  within  its  own  territory;  but  it  cannot,  as  against  the  other, 
rightfully  assume,  or  authorize  the  assumption  of,  permanent  and 
exclusive  occupancy,  possession,  and  control  of  the  entire  navigable 
portions  of  the  river.  If  one  of  the  two  states  attempts  to  grant  a 
corporation  authority  to  construct  booms  in  a  boundary  river  between 
them,  part  of  which  is  territorially  within  the  other  state,  or  if  such 
corporation  assumes  such  authority,  private  persons,  claiming  to  be 
damaged  by  the  obstruction  thereby  caused  to  navigation,  cannot, 
in  an  action  against  such  corporation,  be  heard  upon  the  question 
as  to  whether  the  first  state  has  infringed  upon  the  rightful  juris- 
diction of  the  other.  ^  A  sheer  boom  extended  entirely  across  the 
navigable  channel  of  the  boundary  river  under  authority  from  one 
state  cannot  be  complained  of  as  an  obstruction  to  navigation  by 
one  who  has  chosen  to  avail  him^^elf  of  its  advantages,  in  order  to 
escape  a  lien  for  surveying  ^nd  sealing  under  the  state  law,  where 
neither  of  the  boundary  states  nor  the  federal  government  makes 
any  complaint.® 

X.  Remedies  for  Improper  Use  op  Stream 

Action  for  Damages 

71.  Right  of  Riparian  Owner  to  Damages. — ^The  right  of  floatage 
must  be  used  with  due  regard  to  the  rights  of  the  owners  of  the  banks 
between  which  the  stream  flows,*  and  one  driving  or  floating  logs  is 
liable  in  damages  for  injuries  to  riparism  property  resulting  from 
failure  to  exercise  ordinary  care  to  prevent  injury  to  such  property.*^ 

Boom  Co.,  176  XJ.  S.  211,  20  S.  Ct.  343,  v. -Mississippi,  etc.,  Boom  Co.,  72  Minn. 

44  U.  S.  (L.  ed.)  437.  633,  75  N.  W.  748,  71  A.  S.  R.  508, 

7.  Lindsay,  etc.,  Co.  v.  Mullen,  176  41  L.R.A.  494  and  note;  Carter  v. 
U.  S.  126,  20  S.  Ct.  325,  44  U.  S.  (L.  Thurston,  58  N.  H.  104,  42  Am.  Rep. 
ed.)  400;  J.  S.  Keator  Lumber  Co.  v.  584;  Burke  County  v.  Catawba  Lum- 
St.  Croix  Boom  Corp.,  72  Wis.  62,  38  ber  Co.,  116  N.  C.  731,  21  S.  E.  .941, 
N.  W.  629,  7  A.  S.  R.  837.  47  A.  S.  R.  829 ;  Watkins  v.  Dorris,  24 

Note:  39  L.R.A.  494.  Wash.  636,  64  Pac.   840,  54  L.R.A. 

8.  Lindsay,  etc.,  Co.  v.  Mullen,  176  199;  Monroe  Mill  Co.  v.  Menzel,  35 
U.  S.  126,  20  S.  Ct.  325,  44  U.  S.  (L.  Wash.  487,  77  Pac.  813,  102  A.  S.  R. 
ed.)  400.  905,  70  L.R.A.  272;  Mitchell  v.  Lea 

9.  Note :  41  L.R.A.  494.  Lumber  Co.,  43  Wash.  195,  86  Pac. 

10.  Idaho  Northern  R.  Co.  v.  Post  405,  10  Ann.  Cas.  231,  9  L.R.A.(N.o.) 
Falls  Lumber  Co.,  20  Idaho  695,  119    900. 

Pac.  1098,  38  L.R.A. (N.S.)  114;  Coyne       Notes:   64  L.R.A.  983  et  seq.;   22 
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It  is  generally  held,  however,  that  liability  for  injuries  caused  by 
running  logs  in  a  floatable  stream  depends  on  negligence/^  and  the 
damages  which  a  riparian  proprietor  may  sustain  as  a  natural  and 
unavoidable  consequence  of  the  navigation  of  a  stream,  either  with 
boats  and  other  craft  or  rafts  and  logs,  where  the  same  is  conducted 
with  due  care  and  in  a  reasonably  prudent  manner  must  be  borne 
by  such  riparian  proprietor  as  a  natural  and  consequent  injury  under 
the  rule  of  damnum  absque  injuria.**  There  is,  however,  authority 
in  support  of  the  view  that  negligence  is  not  necessary  to  give  a  right 
of  action,**  and  in  some  jurisdictions  the  negligence  rule  is  limited 
to  the  use  of  streams  in  their  natural  condition,  and  the  liability 
of  the  logger  extended  to  include  all  damages  where  the  stream  is 
improved  or  artificial  means  are  used  to  assist  in  running  the  logs.'* 
As  already  seen  it  is  the  general  rule  that  the  timber  driver  must 
confine  himself  and  his  operations  to  the  bed  of  the  stream  unless 
the  landowner  consents  to  the  use  of  the  banks  or  unless  the  right 
to  use  them  has  been  acquired  in  a  lawful  manner,  and  for  injuries 
caused  by  traveling  on  the  banks  for  the  purpose  of  propelling  the 
floating  timber,  breaking  jams,  etc.,  the  timber  driver  is  liable." 
Where  logs  are  carried  upon  the  land  of  a  riparian  owner  by  the 
negligence  of  the  person  engaged  in  floating  such  logs,  an  action 
may  be  maintained  against  such  person  for  the  damages  proximately 
.resulting  from  his  negligence,**  but  the  owner  of  timber  which, 
without  his  fault  or  negligence,  is  carried  by  high  water  down  a 
stream  and  deposited  upon  the  lands  of  another  will  not  be  liable 
for  any  damage  occasioned  by  it,  unless  he  reclaim  it,  in  which 
«vent  he  must  make  good  the  damages  done.*'    To  hold  one  floating 

L.R.A.(N.S.)    649;    35   L.R.A.(N.S.)  Wash.  195,  86  Pac.  405,  10  Ann.  Cas. 

824  et  seq.  231,  9  L.R.A.(N.S.)  900. 

11.  Notes:  41  L.R.A.  494;  35  L.R.A.  Notes:  3  L.R.A.  408;  13  L.R.A.  827; 
(N.S.)  824.  And  see  generaUy,  NsG-  64  L.R.A.  983  et  seq.;  35  L.R.A.(N.S.) 
LiGENCE.  824  et  seq.,  834. 

12.  Idaho  Northern  R.  Co.  v.  Post  13.  Notes:  41  L.R.A.  494;  35  L.R.A. 
Falls  Lumber  Co.,  20  Idaho  695,  119  (^  S  )  825. 

Pac.    1098,    38    L.R.A.(N.S.)     UA\  14.  Note:  36  L.R.A.(N.S.)  824.  And 

Brooks  V.  Cedar  Brook,  etc.,  Imp.  Co.,  g^  g^pj.«  p^j..  68. 

82  Me.  17, 19  Atl.  87, 17  A.  S.  R.  459,  jg  ^^^^  ^q  ^^   ^as.  236.    Gen- 

7   L.RA.    460;    Thunder   Bay   River  ^^      ^    ^^    ^^^    ^ght   to    use    the 

^r^iS::  Rev^^'t\!LT.:  ^^^  ^t  steams  in  floating  logs,  see 

Muskegon  Booming  Co.,  68  Mich.  48,  ^"?^*\?^'    ^  A  .        ^      oq« 

35  N.  W.  758, 13  A.  S.  R.  325;  Coyne  ]^'  Note:  10  Ann.  Cas.  236. 

V.  Mississippi,  etc.,  Boom  Co.,  72  Minn.  ^17.  C^er  v.  Thuraton,  58  N.  H.  104, 

533,  75  N:  W.  748,  71  A.  S.  R.  508,  42  Am  Rep  584;  Sheldon  v.  Sherman. 

41  L.R.A.  494  and  note;  Hot  Springs  42  N.  Y.  484,  1  Am.  Rep.  569. 

Lumber,  ete.,  Co.  v.  Revercomb,  106  Notes:  43  L.R. A. (N.S.)  461  j  10  Ann. 

Va.  176,  55  S.  E.  580,  9  L.R.A. (N.S.)  Cas.  236. 

894:  Mitchell  v.  Lea  Lumber  Co.,  43  And  see  supra,  par.  58. 
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log?  in  a  stream  liable  for  injuries  to  riparian  land  through  their 
piling  upon  it,  the  declaration  must  show  in  what  paiticular  their 
owner  was  negligent;  and  it  is  not  sufficient  merely  to  allege  that 
the  injury  was  the  result  of  negligence.^®  A  statutory  remedy  for 
injuries  to  riparian  property  by  floating  logs  in  a  stream  is  cumulative 
merely  and  does  not  deprive  the  riparian  owner  of  his  common  law 
action  for  such  injuries.** 

72.  Negligence  Entitling  to  Recovery, — Certain  acts  or  circum- 
stances have  sometimes  been  considered  to  constitute  negligence  on 
the  part  of  one  floating  logs  or  at  least  suflicient  evidence  thereof 
for  submission  to  a  jury.  Thus  it  has  been  held  that  in  case  a  dam 
is  injured  by  floating  logs  that  the  onus  is  placed  upon  the  logger 
to  show  that  reasonable  care  was  used  to  avoid  the  injury.'®  On 
the  other  hand,  it  has  been  declared  that  specific  acts  of  negligence 
must  be  shown,*  and  in  accordance  with  this  view,  although  one 
attempting  to  float  logs  down  a  stream  is  liable  to  the  abutting  owner 
for  injuries  to  his  land  by  jams  caused  by  the  careless  manner  of 
driving  the  logs,*  it  has  been  held  that  the  fact  that  a  jam  of  logs 
was  formed  giving  rise  to  the  injury  does  not  of  itself  constitute 
negligence  on  the  part  of  a  company  running  logs,  if  necessary  care 
was  used  to  prevent  the  formation  of  jams  and  to  break  those  already 
formed.*  According  to  some  authorities,  however,  the  existence  of 
a  jam  for  a  considerable  period  of  time  and  the  continued  running 
ef  logs  in  such  manner  as  to  increase  the  jam  diiring  such  period, 
if  unexplained,  constitute  negligence/  In  an  action  by  a  riparian 
owner  to  recover  for  injury  to  his  land  resulting  from  the  defend- 
ant's floating  too  great  a  quantity  of  timber  down  the  stream,  thereby 
causing  a  jam,  although  it  is  shown  that  one  of  the  causes  which 
led  to  the  injury  complained  of  was  an  unusual  flood,  yet  if  it  is 
shown  that  if  it  had  not  been  for  the  wrongful  use  of  the  stream  in 

18.  Hot  Springs  Lumber,  etc.,  Co.  Boom  Co.,  72  Minn.  633,  75  N.  W.  748, 
V.  Revercomb,  106  Va.  176,  65  S.  E.  71  A.  S.  R.  608  and  note,  41  L.R.A. 
580,  9  L.R.A.(N.S.)  894.  494  and  note;  Hopkins  v.  Butte,  etc., 

19.  Brewster  v.  J.  &  J.  Rogers  Co.,  Commercial  Co.,  13  Mont.  223,  33  Pac. 
169  N.  Y.  73,  62  N.  E.  164,  58  L.RA.  817,  40  A.  S.  R.  438. 

495.  Note :  10  Ann.  Cas.  237. 

20.  Note:  35  L.R.A.(N.S.)  824.  When  a  jam  is  reasonably  necessary 

1.  Hot  Springs  Lumber,  etc.,  Co.  v.  and  proper  to  facilitate  the  driving  of 
Revercomb,  106  Ya.  176,  65  S.  E.  680,  logs  the  corporation  is  not  bound  to 
9  L.R.A.(N.S.)  894.  remove  it  and  is  not  Uable  for  dam* 

2.  Witheral  v.  Muskegon  Booming  ages  resulting  therefrom  to  a  riparian 
Co.,  68  Mich.  48,  35  N.  W.  758,  13  A.   owner.    3  L.R.A.  408  note. 

S.  R.  325 ;  Watkms  v.  Dorris,  24  Wash.  4.  Witheral  v.  Muskegon  Booming 

636,  64  Pac.  840,  54  L.R.A.  199.  Co.,  68  Mich.  48,  35  N.  W.  758,  13  A. 

Note :  10  Ann.  Cas.  237.  S.  R.  325 ;  Mitchell  v.  Lea  Lumber  Co., 

3.  Witheral  v.  Muskegon  Booming  43  Wash.  195,  86  Pac.  405,  10  Ann. 
Co.,  68  Mich.  48,  35  N.  W.  758,  13  A.  Cas.  231  and  note,  9  L.R.A.(N.S.) 
S.  R.  325;  Coyne  v.  Mississippi,  etc.,  900  and  note. 
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floating  the  timbers  the  damage  to  the  land  would  not  have  occurred, 
the  landowner  is  entitled  to  recover.  It  is  for  the  jury  to  decide 
whether  the  amount  of  timber  shown  to  have  been  floated  was  an 
unreasonable  use  of  the  stream.*  While  no  one  is  liable  for  damages 
caused  by  the  forces  of  nature,  yet  he  who  wrongfully  augments  and 
accelerates  those  forces  is  liable  for  the  damages  caused  by  his  wrong- 
ful acts.*  Contributory  negligence  on  his  part  affects  the  right  of 
the  riparian  owner  to  recovery,  and  it  has  accordingly  been  held  that 
where  the  defendant's  boom  was  in  plain  view  of,  and  was  used  to  fur- 
nish logs  for,  the  plaintiff's  mill;  and  the  plaintiff,  knowing  of  the 
danger  of  a  sudden  rise  in  the  river,  made  no  effort  himself  to  have  tlie 
boom  closed,  the  plaintiff  was  guilty  of  contributory  negligence,  and 
could  not  recover  for  an  injury  to  his  dam  caused  by  floating  timber 
from  such  boom.'  So  also  where  the  unlawful  act  of  a  riparian  owner 
has  contributed  to  his  injury  he  has  no  remedy,  being  in  pari  delicto.* 
Statutory  authority  to  erect  a  boom  or  other  obstruction  incident  to 
the  floating  of  logs  will  not  make  the  log  driver  any  the  less  liable 
for  the  effect  of  his  negligent  acts ;  •  but  the  fact  that  the  riparian 
owner's  property  is  subjected  to  a  greater  burden  by  reason  of  a 
facility  erected  by  a  log  driver  under  legislative  authority  will  not 
necessarily  permit  of  a  recovery  of  damages  in  the  absence  of  negli- 
gence in  its  construction  or  use,  and  the  incidental  injury  to  the 
land  caused  by  a  reasonable  increase  of  the  water  due  to  such  dam 
is  not  a  taking  of  property  for  which  compensation  is  necessary.^* 
The  erection  of  a  boom  in  a  proper  manner  to  catch  and  hold  logs 
is  a  lawful  use  of  the  stream  and  does  not  render  its  owner  liable 
to  a  mill  or  other  riparian  owner  thereon  for  unavoidable  damage 
caused  by  the  use  of  the  stream  for  such  logging  purposes,  and  so 
unless  the  act  complained  of  is  alleged  in  the  complaint  to  have 
been  done  improperly,  negligently,  unlawfully,  or  wrongfully,  it 
will  not  support  an  action  for  damages.**  Where,  however,  the 
boom  constitutes  a  nuisance  recovery  for  damages  occasioned  by  it 
may  be  sustained  regardless  of  the  question  of  negligence.** 

73.  Damages  Allowed  and  Proof  Thereof. — ^In  determining  what 
constitutes  damage  to  the  property  of  riparian  owners  it  is  manifest 

5.  Alabama  Lumber  Co.  v.  Keel,  123  10.  Brooks   v.    Cedar    Brook,    ete., 
Ala.  603,  28  So.  204,  82  A.  S.  R.  265.  Imp.  Co.,  82  Me.  17,  19  AtL  87,  17  A. 

6.  Mashburn  v.  St.  Joe  Imp.  Co.,  19  S.  R.  459,  7  L.R.A.  460. 
Idaho  30, 113  Pac.  92,  35  L.R.A.(N.S.)  Note:  10  Ann.  Cas.  238. 

824.  11.  Pickens  v.  Coal  River  Boom,  ete., 

7.  Notes:  3  L.R.A.  408;  39  L.R.A.  Co.,  51  W.  Va.  446,  41  S.  E.  400,  90 
493.  A.  S.  R.  819. 

8.  Note:  14  A.  S.  R.  533.  12.  Pickens  v.  Coal  River  Boom,  etc^ 

9.  Alabama  Lumber  Co.  v.  Keel,  125  Co.,  51  W.  Va.  446,  41  S,  E.  400,  90 
Ala.  603,  28  So.  204,  82  A.  S.  R.  265.  A.  S.  R.  819,  58  W.  Va.  11,  50  S.  E. 

,     Notes:  39  L.R.A.  492;  10  Ann.  Cas.   872,  6  Ann.  Cas.  285,  66  W.  Va.  10, 
238.  65  S.  E.  865,  24  L.R.A.(N.S.)  354. 
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that  each  case  must  be  determined  from  its  own  peculiar  facte,  and 
a  delendant  in  such  a  case  cannot  maintain  that  the  evidence  is 
so  indefinite  tliat  no  specific  amount  of  damage  can  be  found  there- 
under where  there  is  definite  evidence  showing  that  by  reason  of 
the  driving  of  logs  and  the  formation  of  jams  incidental  thereto 
the  soil  of  the  riparian  owner  has  been  cut  away  for  a  distance  of 
several  feet  laterally  from  the  stream.**  So  where  the  basis  of  dam- 
age is  the  destruction  of  a  riparian  owner's  hay,  by  the  negligent 
flooding  of  his  land,  such  destruction  is  prima  facie  evidence  at  least 
of  damages  to  the  amount  of  the  value  of  the  hay,  and  evidence 
of  the  amount  of  hay  gathered  from  the  land  the  year  previous  to 
the  injury  complained  of  is  admissible  to  show  the  capacity  of  the 
land  for  producing  hay.**  A  riparian  proprietor  exercises  a  valu- 
able privilege  in  cutting  ice,  and  an  obstruction  which*  prevents  it 
justifies  a  finding  of  damages  for  this  as  a  direct  consequence  of 
the  injury.**'  Where  the  construction  of  a  boom  causes  a  deposit  of 
sand  which  interferes  with  the  use  of  a  mill  the  measure  of  damages 
is  the  loss  sustained  by  reason  of  the  mill  owner's  not  having  the  use 
of  his  mill  during  the  period  specified,  free  from  the  alleged  nui- 
sance. If  this  loss  is  total,  then  the  loss  of  profits  or  the  rental 
of  the  property  is  the  true  measure  of  lamages.  If  not  total,  then 
the  comparative  loss  of  rents  or  profits  is  the  measure  of  damages. 
In  such  case  the  mill  owner  may  recover  in  actions  from  time  to 
time  as  damage  and  loss  occur,  and  is  not  compelled  to  sue  for 
present  and  prospective  damage  in  one  suit,  and  the  statute  of  limita- 
tions begins  to  run  not  from  the  construction  of  the  boom,  but 
when  the  damage  occurs  in  time.**  Where  the  complainant  is  a  log 
owner  whose  logs  have  been  delayed  in  transit  by  an  obstruction 
to  a  floatable  stream  his  damages  may  include  depreciation  in  value 
of  timber  required  to  lie  in  the  water  an  undue  length  of  time,  and 
the  expense  of  maintaining  the  men  necessary  to  handle  the  drive 
pending  the  release  of  the  timber  from  detention,  but  not  damages 
to  the  log  owner's  milling  business  in  loss  of  profits.*' 

74.  Negligence  of  Log  Driver  Injuring  Others  Navigating  Stream, — 
A  person  engaged  in  driving  logs  is  Uable  for  injury  occasioned 
to  others  using  the  stream  either  for  log  driving  or  other  forms 
of  navigation,  where  the  injury  is  due  to  his  negligence.*®  Where 
a  statute  prohibits  the  driving  of  logs  down  a  river  unless  they  are 

13.  Mitchell  v.  Lea  Lumber  Co.,  43  16.  Pickens  v.  Coal  River  Boom,  etc., 
Wash.  195,  86  Pac.  405,  10  Ann.  Cas.  Co.,  51  W.  Va.  445,  41  S.  E.  400,  90 
231,  9  L.R.A.(N.S.)  900.  A.  S.  R.  819,  58  W.  Va.  11,  50  S.  E. 

14.  Witheral  v.  Muskegon  Booming  872,  6  Ann.  Cas.  285,  66  W.  Va.  10, 
Co.,  68  Mich.  48,  35  N.  W.  758,  13  65  S.  E.  865,  24  L.R.A.(N.S.)  354. 
A.  S.  R.  325.  17.  Blackman  v.  Mauldin,  164  Ala. 

15.  Lorman  v.  Benson,  8  Mich.  18,  337,  51  So.  23,  27  L.R.A.(N.S.)  670. 
77  Am.  Dec.  435.  18.  Note:  64  L.R.A.  983-987. 
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formed  into  raftSi  acts  done  in  violation  of  the  law  are  prima  facie 
wrongful  and  may  be  so  considered  in  an  action  for  damages  to  a  boat 
occasioned  by  floating  logs.^*  But  in  the  absence  of  such  a  statute 
the  placing  of  loose  logs  in  a  stream  in  such  quantities  that  they  form 
a  jam  which  is  likely  to  be  broken  at  any  time  by  the  rising  water, 
without  taking  any  precautions  to  prevent  injury  by  their  movement 
to  persons  navigating  the  river,  or  to  warn  them  of  danger,  may 
be  found  to  be  negligence  which  will  render  the  owner  of  the  logs 
Liable  for  the  death  of  one  drowned  by  the  overturning  of  his  boat 
through  the  moving  of  the  logs.  The  question  as  to  whether  the 
stream  was  made  use  of  in  a  reasonable  manner  and  without  negli- 
gence and  whether  tlie  injured  party  exercised  care  under  the  cir- 
cumstances ^e  questions  for  a  jury  to  pass  on.'^-  So  where  a  stream 
is  obstructed  by  logs,  when  by  reasonable  prudence  and  diligence 
it  might  have  been  kept  free  and  open,  the  log  driver  causing  the 
obstruction  is.  liable  therefor  to  another  log  driver  who  has  been 
delayed  in  the  running  of  his  own  logs  and  put  to  labor  and  expense 
in  clearing  the  stream  and  driving  the  logs  of  the  delinquent  log 
owner.  In  some  jurisdictions  the  statutes  expressly  provide  for  the 
recovery  of  compensation  for  services  performed  in  such  cases  in 
the  driving  of  intermingled  logs.*  The  person  so  assuming  the  respon- 
sibility of  driving  not  only  his  own  logs  but  those  of  others  inter- 
mingled with  his  own  is,  however,  bound  to  exercise  good  faith, 
ordinary  care  and  prudent  management  and  is  liable  for  such  care 
and  skill  as  is  exacted  from  a  bailee  and  agent*  The  owner  of  logs 
having  the  right  to  erect  and  extend  a  boom  in  a  stream  that  has 
been  by  statute  declared  a  public  highway  for  floating  and  rafting 
logs,  who  exercises  due  care  and  diligence  to  prevent  the  formation 
of  jams,  and,  in  case  a  jam  is  formed,  to  remove  it  within  a  reason- 
able time,  is  not  liable  for  damages  sustained  by  another  person, 
who  is  delayed  in  rafting  other  logs  in  consequence  of  the  obstruo- 
tion  of  the  stream  by  such  a  jam,  but  a  person  who,  knowing  of  the 
obstruction  of  a  stream  by  a  jam  of  logs,  drives  his  rafts  upon  them 
without  allowing  the  owners  time  to  remove  them  is  guilty  of  con- 
tributory negligence  which  will  defeat  a  recovery  for  damages  sus- 
tained by  the  loss  of  his  timber  in  attempting  to  pass  the  obstruction.* 
A  log  driver  may  recover  damages  sustained  by  him  in  the  loss  of 
his  logs  from  a  person  causing  an  obstruction  to  a  stream,  which 

19.  Harrigan  v.   Connecticut  River   72  Wis.  464,  40  N.  W.  146,  1  L.R.A. 
Lumber  Co.,  129  Mass.  680,  37  Am.    717. 

Rep.  387.  Notes:  3  L.R.A.  408;  70  L.R.A.  277. 

20.  Henderson  v.  Doniphan  Lumber       2.  Note:  70  L.R.A.  278. 

Co.,  94  Ark.  370,  127  S.  W.  469,  28  3.  Harold  v.  Jones,  86  Ala.  274^  6 
L.R.A.(N.S.)  144  and  note.  So.  438,  3  L.R.A.  406. 

1.  Wisconsin    River    Log    Driving       Note :  39  L.R.A.  493. 
Ass'n  V.  D.  F.  Comstock  Lumber  Co., 
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resulted  in  delay  in  the  run  of  his  timber,  thereby  preventing  it 
from  getting  to  market  before  a  flood  occurred  which  carried  it  away, 
as  the  obstruction  was  the  proximate  cause  of  the  loss.* 

75.  Right  to  Maintain  Action. — ^There  is  ordinarily  little  occasion 
to  question  the  right  of  a  riparian  landowner  to  bring  an  action  for 
damages  sustained  by  his  land  because  of  want  of  interest.  Upon 
prpof  of  his  title  to  the  land  injured,  his  special  interest  wijl  of  course 
appear.  Thus  it  has  been  held  sufficient  to  maintain  an  action  for 
damages  if  the  plaintiff  show  that  he  is  in  possession  under  a  contract 
entitling  him  to  a  deed  and  providing  that  he  is  to  have  one  half 
of  the  proceeds  of  the  hay  cut  upon  the  premises,  until  the  purchase 
money  is  paid,  the  vendee  to  have  the  other  half,  the  claim  being 
for  damages  for  the  loss  of  the  hay.*  The  standing  of  an  individual 
to  complain  of  an  obstruction  to  a  stream  upon  the  ground  that  it 
is  a  nuisance  is  not,  however,  so  free  from  question.  While  the 
obstruction  of  a  highway  by  land  or  water  is  a  public  nuisance  and 
subjects  those  who  construct  and  maintain  it  to  indictment  and  imder 
some  circumstances  to  an  action  at  law  for  abatement,  nevertheless 
no  right  of  action  by  a  member  of  the  community  will  lie  which  is 
not  based  on  a  special  injury  differing  in  kind  from  that  sustained 
by  the  general  public*  It  has  been  held,  however,  that  special  dam- 
ages are  sustained  by  one  whose  means  of  access  to  his  cottage  on  the 
banks  of  a  navigable  river  is  cut  oflf  by  an  obstruction  of  the  stream 
with  logs,  there  being  no  other  highway  leading  thereto,  since  this 
is  a  use  and  benefit  differing  from  that  required  by  the  public'  And 
s©  in  the  case  of  a  dam  constituting  a  public  nuisance,  if  logs  are 
eaught  and  held  by  the  dam  until  they  rot,  or  until  the  owners, 
at  special  expense  and  labor,  get  them  over  the  dam,  they  have  sus- 
tained a  special  damage,  not  common  to  the  rest  of  the  public.  Where 
property  is  destroyed  or  injured  by  a  public  nuisance,  the  owner 
of  the  property  may  have  an  action  for  redress.*  One  suing  for 
injury  caused  by  an  obstruction  to  his  use  of  a  navigable  stream  need 
not  allege  that  the  defendant  owed  him  the  duty  not  to  obstruct  the 
stream,  since  he  owed  such  duty  to  all  having  the  right  to  use  the 
stream.*    On  the  other  hand,  if  it  appear  from  the  facts  of  the  case 

4.  Cumberland    Pipe    Line    Co.    ▼.   28  S.  E.  722,  39  L.R.A.  491. 
Stambaugh,  137  Ky.  528,  126  S.  W.       Note:  39  L.R.A.  493. 

106,  31  L.R.A. (N.S.)  1131  and  note.  And  see  Highways,  vol.  13,  p.  227 

5.  Lorman  v.  Benson,  8  Mich.  18,  77   et  seq.;  Nuisances;  Waters. 

Am.  Dec.  435.  7.  Smart  v.  Aroostook  Lumber  Co., 

6.  Nester  v.  Diamond  Match  Co.,  105   103  Me.  37,  68  Atl.  527,  14  L.R.A. 
Fed.  567,  44  C.  C.  A.  606,  52  L.R.A.    (N.S.)  1083. 

950 ;  Ireland  v.  Bowman,  130  Ky.  153,       8.  Ireland  v.  Bowman,  130  Ky.  153, 
113  S.  W.  56,  17  Ann.  Cas.  786;  Pas-   113  S.  W.  56,  17  Ann.  Cas.  786;  Tuell 
eagonla  Boom  Co.  v.  Dixon,  77  Miss.   v.  Marion,  110  Me.  460,  86  Atl.  980, 
587,  28  So.  724,  78  A.  S.  R.  537  and   46  L.R.A. (N.S.)  35. 
note;  Miller  v.  Hare,  43  W.  Va.  647,       9.  Cumberland    Pipe    Line    Co.    ▼. 
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that  the  complainant  made  use  of  the  unlawful  obstruction  complained 
against,  and  actually  secured  benefit  therefrom,  he  is  not  entitled  to 
maintain  his  objection  thereto  upon  the  ground  that  it  is  a  nuisance.*^ 
This  is  the  case  although  it  may  appear  that  there  was  dilatoriness 
upon  the  part  of  the  owners  of  the  boom  constituting  the  obstruction 
complained  of  and  consequent  injury  to  logs  from  being  kept  too 
long  in  the  water,  where  the  damage  thereby  occasioned  was  less 
than  the  total  loss  which  would  have  ensued  but  for  the  alleged  unlaw- 
ful obstruction.  Damages  due  to  simple  negligence  or  breach  of  an 
implied  contract  to  use  reasonable  care  in  the  handling  of  logs  can- 
not be  recovered  in  a  suit  based  wholly  upon  the  theory  that  the 
defendant  was  maintaining  a  public  nuisance.*^  The  right  to  protest 
against  the  improper  use  of  a  navigable  stream  or  its  obstruction, 
either  in  a  proceeding  in  equity  or  one  at  law  for  damages,  may 
be  lost  to  the  complainant  by  such  acts  as  will  constitute  an  estoppel. 
Thus  it  has  been  held  that  it  is  too  late  for  property  owners  injured 
by  the  erection  of  an  addition  to  a  boom,  in  which,  and  in  business 
enterprises  depending  upon  it,  thousands  of  dollars  have  been  invested, 
to  assert,  after  an  acquiescence  therein  for  fourteen  years,  that  the 
boom  company  had  no  right,  under  its  charter,  to  build  the  addition 
in  the  way  it  was  built.**  Merely  aiding  in  cleaning  out  the  bed 
of  a  stream  where  it  flows  over  his  land  will  not,  however,  estop  a 
riparian  owner  from  objecting  to  the  use  of  the  stream  by  means  of 
floods  of  stored  water,  although  he  has  acquiesced  therein  for  several 
years  and  actually  used  the  benefit  from  the  increased  flow,*'  nor 
will  it  prevent  his  recovering  damages  therefor.** 

76.  Persons  Liable. — One  securing  a  license  from  a  riparian  owner 
to  use  the  stream  for  floating  logs  upon  condition  that  he  would 
be  responsible  for  injury  done  cannot  escape  liability  by  employing 
another  to  do  the  actual  driving.**  And  if  the  owner  of  a  boom 
leases  it  to  another  to  be  operated  as  a  boom,  and  at  the  time  of  the 
lease  the  boom  is  a  private  nuisance  damaging  a  mill  on  the  stream 
above  the  boom,  the  owner  of  the  boom  is  liable  to  the  mill  owner, 
notwithstanding  the  lessee  may,  by  addition  to  the  boom,  increase 
its  power  to  damage  the  mill.**    The  trustees  of  the  estate  of  a  deceased 

Stambaugh,  137  Ky.  628,  126  S.  W.  610,  38  N.  W.  649,  14  A.  S.  B.  527; 

106,  31  L.RA.(N.S.)  1131.  Monroe  Mill  Co.  v.  Menzel,  35  Wash. 

10.  Nester  v.  Diamond  Match  Co.,  487,  77  Pac.  813,  102  A.  S.  B.  905, 
105  Fed.  667,  44   C.   C.   A.   606,   52  70  L,R.A.  272. 

L.R.A.  950;  Miller  v.  Hare,  43  W.  Va.  14.  Mashbum  v.  St.  Joe  Imp.  Co., 
647,  28  S.  E.  722,  39  L.R.A.  491.  19  Idaho  30,  113  Pac.  92,  35  L.R.A. 

11.  Nester  v.  Diamond  Match   Co.,    (N.S.)  824. 

105  Fed.  567,  44  C.  C.  A.  606,  52  15.  Mitchell  v.  Lea  Lumber  Co.,  43 
L.R.A.  950.  Wash.  195,  86  Pac.  405,  10  Ann.  Cas. 

12.  Powers's   Appeal,   125   Pa.    St.   231,  9  L.R.A. (N.S.)  900. 

175,  17  Atl.  254,  11  A.  S.  R.  882.  16.  Pickens  v.  Coal  River  Boom,  etc, 

13.  Koopman  v.  Blodgett,  70  Mich.    Co.,  51  W.  Va.  445,  41  S.  E.  400,  90 
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[)er8on  are  liable  for  the  maintenaiice  of  a  public  nuisance,  such  as 
a  dam  obstructing  navigable  waters,  erected  by  the  deceased  on  his 
property  during  his  lifetime;  and  hence  in  an  action  by  a  private 
individual  to  enjoin  such  a  nuisance,  an  answer  by  the  defendants 
setting  up  the  will  of  the  decedent,  and  alleging  that  they  hold  and 
operate  the  property  only  as  trustees  under  the  will,  is  demurrable.*' 
In  an  action  for  damages  caused  by  the  overflow  of  the  plaintiff's  land 
from  a  jam  of  logs  in  a  navigable  stream,  the  defendant  is  not  liable 
for  any  damage  caused  before  he  assumed  control  of  the  logs,  or 
had  the  right  to  do  so,  and  not  then,  if  he  ran  the  logs  in  a  careful, 
diligent,  and  prudent  manner.**  A  person  employed  to  cut  logs  off 
of  certain  premises  belonging  to  his  employer,  and  who  agrees  to 
deliver  them  to  his  said  employer  at  a  certain  place,  is  alone  respon- 
sible for  any  damage  caused  by  floating  said  logs  down  to  said  point 
of  delivery,  as  the  relation  of  master  and  servant  does  not  exist  between 
them.** 

Injunction 

77.  Injunction  to  Restrain  Improper  Use  of  Stream. — ^Frequently 
the  injury  sustained  by  reason  of  the  improper  use  or  obstruction 
of  a  navigable  stream  or  the  improper  or  unlawful  use  of  the  banks 
is  of  such  a  nature  that  an  action  for  damages  is  not  an  adequate 
remedy.  The  courts  in  such  cases  by  the  exercise  of  their  equitable 
jurisdiction  may  abate  an  obstruction  or  use  constituting  a  nuisance 
at  the  instance  of  a  party  who  is  a  sufferer  in  a  special  or  particular 
manner  distinct  from  that  suffered  by  him  in  common  with  the  public 
at  large;  but  this  injury  must  be  real  and  such  that  the  legal  remedy 
of  damages  would  not  be  adequate.*^  Thus,  booms  which  interfere 
unreasonably  with  the  use  of  a  stream  for  the  purposes  of  navigation 
constitute  a  nuisance  and  their  construction  and  maintenance  may 
be  enjoined  by  a  person  suffering  special  damage.*  So  also  equity 
has  jurisdiction  of  a  suit  to  prevent  the  obstruction  of  a  floatable 
stream  if  the  damages  constitute  deprivation  *of  estimated  profits  to 
be  earned  which  are  of  such  a  nature  that  no  recovery  can  be  had 

A.  S.  R.  819,  58  W.  Va.  11,  50  S.  E,  59  Am.  Dec.  209. 

872,  6  Ann.  Cas.  285.  20.  Pasoagoula  Boom  Co.  v.  Dixon, 

17.  IrelEEd  v.  Bowman,  130  Ky.  153,  77  Miss.  587,  28  So.  724,  78  A.  S.  R. 
113  S.  W.  56,  17  Ann.  Cas.  786.     Ab  537. 

to  the  liability  of  representatives  under  Notes :  14  A.  8.  R.  633 ;  13  L.R.A. 

such  circumstances,  see  Executors  and  828. 

Admixistrators,  vol.  11,  p.  172.  And  see  generally,  Injunctions,  vol. 

18.  Witheral  v.  Muskegon  Booming  14,  p.  339  et  seq.;  Nuisancbs. 

Co.,  fi8  Mich.  48,  35  N.  W.  758, 13  A.  1.  Pasoagoula  Boom  Co.  v.  Dixon, 
S.  R.  325.  77  Miss.  587,  28  So.  724,  78  A.  S.  R. 

19.  Moore  v.  Sanbome,  2  Mich.  519,   537. 
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for  them  in  a  court  of  law.*  And  if  the  floatage  capacity  of  a  small 
stream  has  been  added  to  by  means  of  dams,  and  other  expedients 
and  artificial  means,  so  as  to  deprive  the  owner  of  a  mill  site  of  the 
use  of  it,  he  may  enjoin  the  wrongdoer  from  retaining  water  to 
such  an  extent  as  to  prevent  the  mill  from  getting  constantly  the 
natural  volume  of  the  stream,  and  from  letting  out  floods  which  will 
injure  his  dam,'  or  fill  his  pond  and  race  with  dirt  and  debris.* 
Maintaining  a  dam  in,  and  detaining  the  water  of,  a  navigable  stream, 
and  the  release  of  such  water  at  irregular  intervals,  causing  an  overflow 
of  the  lands  of  a  lower  owner,  and  obstructing  his  navigation  of  the 
stream,  are  also  such  interferences  with  the  natural  flow  of  the  water 
as  entitle  such  lower  proprietor  to  an  injunction  against  the  mainte- 
nance of  such  dam.^  The  basis  for  such  equitable  jurisdiction  is 
natuvally  the  inadequacy  of  suits  for  damages,  as  the  improper  obstruc- 
tion or  use  would  ordinarily  not  be  prevented  by  such  suits  or  would 
require  a  multiplicity  of  them.  The  owner  of  realty  is  entitled  to 
the  aid  of  equity  to  prevent  permanent  and  continually  recurring  inju- 
ries to  the  enjoyment  of  his  property ,•  for  in  the  cases  indicated 
the  immediate  injury  is  usually  accompanied  by  a  threat  express 
or  implied  to  continue  the  obstruction  or  the  use  of  the  stream  com- 
plained of  for  an  indefinite  period.'  The  decree  of  injunction  must, 
however,  be  such  as  not  to  destroy  a  timber  driver's  use  of  a  float- 
able stream  in  order  to  protect  another's  rights  therein,  and  so  where 
a  complaint  is  based  upon  an  interference  with  the  flow  of  water, 
the  injunction  may  provide  generally  for  the  restraining  of  the  defend- 
ants from  retaining  water  to  such  an  extent  as  to  prevent  the  com- 
plainant's mill  from  getting  constantly  the  natural  volume  of  the 
stream  and  from  letting  out  floods  which  will  injure  the  complainant's 
dam,  for  practically  there  can  be  no  great  difficulty  in  obeying  this 
injunction  and  it  is  not  necessary  or  possible  to  define  in  advance  just 
how  much  water  should  pass.*  Equity  may  refuse  an  injunction  and 
leave  the  owner  to  his  remedy  by  damages,  if  by  granting  the  decree  it 
will  too  seriously  interfere  with  the  rights  of  floatage.*  In  a  case 
involving  the  question  of  proper  form,  dimensions,  and  place  of  a 
sluice,  the  jurisdiction  of  equity  is  as  plain  as  a  partition  of  water 

2.  Blackman  v.  Mauldin,  164  Ala.   L.R.A.  272. 

337,  51  So.  23,  27  L.R.A.(N.S.)   670.       6.  Koopman  v.  Blodgett,  70  Mich. 

3.  Koopman  v.  Blodgett,  70  Mich.  610,  38  N.  W.  649,  14  A.  S.  R.  627. 
610,  38  N.  W.  649,  14  A.  S.  R.  527.  7.  Carlson  v.  St.  Louis  River  Dam, 

4.  Trullin^er  v.  Howe,  53  Ore.  219,  etc.,  Co.,  73  Minn.  128,  75  N.  W.  1044, 
97  Pac.  548,  99  Pac.  880,  22  L.R.A.  72  A.  S.  R.  610,  41  L.R.A.  371:  Meyer 
(N.S.)  545.  V.  Phillips,  97  N.  Y.  485,  49  Am.  Rep. 

5.  Carlson  v.  St.  Lonis  River  Dam,  538. 

etc.,  Co.,  73  Minn.  128,  75  N.  W.  1044,       8.  Koopman  v.  Blodgett,  70  Mich. 
72  A.  S.  R.  610,  41  L.R.A.  371 ;  Mon-  610,  38  N.  W.  649,  14  A.  S.  R.  527. 
roe  Mill  Co.  v.  Menzel,  35  Wash.  487,       9.  Note:  41  L.R.A.  497. 
•77  Pac.   813,   102  A.  S.  R.  905,  70 
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power  between  mill  owners,  the  ascertainment  of  lost  boundaries^ 
or  the  laying  out  of  a  private  way.  If  a  judicial  location  of  a  log 
way  over  a  dam  is  necedsary,  the  convenience  of  the  dam  owners  will 
be  consulted  as  far  as  it  reasonably  may  be  without  a  violation  of  the 
public  right  to  a  way  as  good  as  the  stream  would  furnish  in  its 
natural  condition,  and  the  location  will  be  alterable  at  any  future 
time  on  the  application  of  either  party.  No  location  will  be  made 
unless  a  necessity  for  it  is  shown.  It  would  seem  that  the  question 
of  necessity  will  be  best  tried  and  decided  upon  the  experiments  annu- 
ally made.  The  duty  of  determining  the  form,  dimensions  and 
place  in  a  mill  dam  of  a  sluice  for  running  logs  is  upcm  the  court 
rather  than  upon  a  jury,  and  the  right  to  make  such  a  decision  is 
not  barred  by  the  fact  that  the  dam  is  already  constructed.** 

78.  Injunction  to  Restrain  Trespass. — Courts  of  equity  also  take 
jurisdiction  of  cases  of  continuing  trespass,^^  and  it  has  accordingly 
been  held  that  an  injunction  is  the  proper  remedy  to  prevent  one 
person  from  entering  upon  the  land  of  another,  through  which  a 
non-navigable  stream  flows,  in  order  to  erect  dams  to  increase  the 
volume  of  water  for  floating  logs.*^  So  where  the  facts  show  that 
a  stream  is  not  navigable  for  floating  logs  without  doing  irreparable 
injury  to  the  estate  through  which  it  flows,  and  the  defendant  claims 
a  right  to  use  such  stream  for  that  purpose,  not  only  for  himself, 
but  for  the  public,  and  threatens  to  commit  and  claiins  the  right  to 
repeat  the  numerous  trespasses  which  the  exercise  of  such  right  neces- 
sarily involves,  the  plaintiff  is  entitled  to  an  injunction  to  prevent 
irreparable  injury,  and  to  avoid  a  multiplicity  of  suits.**  An  injunc- 
tion may  also  be  secured  to  prevent  direct  trespass  on  the  banks  of  ripa- 
rian owners,**  and  after  the  revocation  of  a  log  owner's  license  per- 
mitting him  to  use  the  banks  to  aid  in  floating  logs  on  a  stream,  a 
property  owner  is  entitled  to  an  injunction  against  future  use  of  the 
banks  for  that  purpose.**  On  the  other  hand,  a  stream  which  in 
its  natural  state  can  be  practically  used  for  the  floatage  of  shingle 
bolts  to  market  at  certain  times  and  seasons  annually  is  a  navigable 
stream,  which  may  be  used  for  such  purpose  across  the  lands  of  a 
lower  riparian  proprietor  and  any  interference  with  such  use  may 
be  enjoined.**  An  injunction  will  not  issue  to  prevent  the  defend- 
ants from  resisting  the  complainants  in  entering  upon  waters  and 

10.  Connecticut  River  Lumber  Co.  v.  13.  Haines  v.  Hall,  17  Ore.  165,  20 
Olcott  Palls  Co.,  65  N.  H.  290,  21  Atl.   Pac.  831,  3  L.R.A.  609. 

1090, 13  L.R. A.  826.  14.  Note :  3  L.R.A.  15  et  seq. 

11.  Note:  3  L.R.A  612.  And  see  15.  Mitchell  v.  Lea  Lumber  Co.,  43 
ffenerally,  Ijijtjnctions,  vol.  14,  p.  456  Wash.  195,  86  Pac.  405,  10  Ann.  Cas. 
•t  seq.  231,  9  L.R.A.(N.S.)  900. 

12.  La  Veine  v.  Stack-Gibbs  Lumber  16.  Monroe  Mill  Co.  v,  Menzel,  35 
Co.,  17  Idaho  61,  104  Pac.  666,  134  Wash.  487,  77  Pac.  813,  102  A.  S.  R, 
A.  S.  R.  253.  905,  70  L.R.A.  272. 
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lands  of  the  former  for  the  purpose  of  assorting  and  booming  logs 
in  the  streams  thereon,  though  the  damage  which  will  be  done  by 
the  complainants  if  an  injunction  issues  is  slight  and  capable  of 
being  compensated  by  damages." 

XL  Taxation  op  Timber;  Statutory  Provision  as  to  Cutting 

AND  Planting  Treks 

79.  Taxation  of  Timber. — ^In  considering  timber  as  a  subject  for 
taxation  it  has  been  held  in  a  number  of  decisions  and  so  provided 
in  some  statutes  that  the  interest  of  one  person  in  standing  timber 
on  the  soil  of  another  is  separately  assessable  as  an  interest  in  real 
estate.    This  conclusion  would  seem,  however,  to  depend  in  consider- 
able degree  upon  the  terms  of  the  instrument  or  agreement  under 
which  the  interest  arose.    If  it  were  such  as  to  give  to  the  vendee  title 
to  the  timber  the  conclusion  would  apply.    If,  on  the  other  hand,  no 
title  passed,  and  the  vendee  merely  secured  a  right  to  go  upon 
the  land  to  cut  timber,  this  right  would  not  be  separately  assessable 
for  taxation.i^     In  reference  to  the  taxation  of  cut  timber  or  logs 
as  personal  property  the  principal  question  that  arises  is  concerned 
with  the  establishment  of  the  situs  of  the  property.    In  the  first  place 
is  it  part  of  the  general  mass  of  property  within  the  state  or  is  it 
proceeding  in  interstate  commerce?    In  the  latter  case  it  would  not 
be  subject  to  state  taxation.^*     A  full  discussion  of  the  question  of 
:state  taxation  of  property  under  federal  protection  as  articles  of  inter- 
state commerce  and  the  commencement  and  duration  of  such  pro- 
tection is  found  elsewhere  in  this  work.*®    Aside  from  the  question 
of  interstate  commerce  the  question  of  the  situs  of  logs  for  the  pur- 
poses of  taxation  also  arises  in  connection  with  state  statutes  permit^ 
ting  the  assessment  of  such  property  for  purposes  of  taxation  by  the 
town  where  the  property  is  located  at  a  given  date  during  the  year, 
and  under  such  statutes  it  has  been  held  that  logs  in  transit  to  a  mill 
on  the  date  for  assessment  specified  in  the  act  are  properly  taxable  by 
the  town  in  which  the  mill  is  located.*    In  some  cases  also  a  special 
tax  is  imposed  upon  persons  hauling  lumber  over  public  highways 
of  so  much  per  mile  for  the  purpose  of  keeping  the  roads  in  repair. 
A  reasonable  tax  for  this  purpose  has  been  held  to  be  within  the 

17.  Garth  Lumber,  etc.,  Co.  v.  John-  S.  82,  23  S.  Ct.  266,  47  U.  S.  (L.  ed.) 
son,  151  Mich.  205,  115  N.  W.  52,  123  394;  State  v.  Taber  Lumber  Co.,  101 
A.  S.  R.  262.  Minn.  186,  112  N.  W.  214,  13  L.R,A. 

18.  Note:  17  L.R.A.(N.S.)  693-694.  (N.S.)  800  and  note. 

And  see  generally.  Taxation.  20.  See  Commerce,  voL  5,  pp.  706, 

19.  Coe  V.  Errol,  116  U.  S.  517,  6   789  et  seq. 

S.  Ct.  475,  29  U.  S.  (L.  ed.)  715;  Dia-       1.  Note:  38  j:i.R.A.(N.S.)  862. 
mond  Match  Co.  v.  Ontonagon,  188  U. 
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legislative  authority  and  not  invalid  as  infringing  the  constitutional 
provisions  as  to  uniformity  of  taxation.* 

80.  Regulation  of  Cutting  and  Encouragement  of  Planting  Trees. — 
The  value  of  standing  timber  not  only  to  the  owner  thereof  but  to 
the  community  generally  has  come  to  be  in  modem  times  fully  rec- 
ognized and  the  legislatures  in  some  jurisdictions  have  undertaken 
the  regulation  by  statute  of  the  cutting  of  trees,  and  it  has  been 
held  that  regulation  by  the  state  of  the  cutting  or  destruction  of  trees 
growing  on  wild  and  uncultivated  land,  or  prohibition  of  the  wanton 
cutting  of  small  trees  on  such  lands  which  are  of  equal  or  greater 
value  standing  than  cut,  for  the  purpose  of  protecting  the  water  supply 
of  the  state,  is  not  a  taking  of  property  for  which  compensation  must 
be  made  under  the  fourteenth  amendment  of  the  federal  constitution, 
since  that  amendment  was  not  intended  to  interfere  with  the  police 
power  of  the  state.  Nor  is  it  a  denial  of  the  equal  protection  of  the 
laws,  since  the  classification  is  based  on  real  differences  in  the  nature, 
situation,  and  condition  of  things.*  Some  of  the  states  have  also 
undertaken  to  encourage  the  planting  and  growing  of  trees,  but  it  has 
been  held  that  a  statute  giving  bounties  for  planting  trees,  to  be  paid 
by  the  county  in  which  they  are  planted,  is  void  not  only  under 
a  constitutional  provision  prohibiting  a  grant  of  public  money  or 
thing  of  value  in  aid  of  or  to  any  individual,  association  or  corpo- 
ration, but  also  because  the  giving  of  such  bounties  is  an  abuse  of 
the  power  of  taxation  without  regard  to  any  particular  constitutional 
provisions.* 

• 

2.  Dalton  v.  Brown,  159  N.  C.  175,   19  L.R.A.(N.S.)  422  and  note. 
76  S.  E.  40,  42  L.R.A.(N.S.)  506.  4.  Deal  v.  Mississippi  County,  107 

8.  Opinion  of  Justices,  103  Me.  506,   Mo.  464,  IS  S.  W.  24, 14  L.R.A.  622. 
69  Atl.  627, 13  Ann.  Cas.  745  and  note, 
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I.  Introductory 

1.  Scope  of  Article. — ^This  article  treats  of  the  rights,  remedies  and 
liabilities  arising  from  the  loss  or  destruction  of  written  instruments 
in  any  manner  or  by  any  cause.  The  treatment  includes  the  right 
to  the  re-execution  or  restoration  of  any  instrument  or  record  which 
has  been  lost  or  destroyed,  whether  the  restoration  be  under  general 
equitable  principles  or  under  a  right  conferred  by  statute.  The  con- 
stitutionality of  such  statutes  is  considered,  as  is  also  the  riG:ht  of  a 
court  to  permit  substitution  for  instruments  lost  or  destroyed.  The 
article  also  treats  of  the  right  to  recover  on  instruments  and  records 
lost  or  destroyed.  Related  matters  treated  elsewhere  are  the  rie^hts 
of  finders  of  lost  instruments,*  procedure  in  respect  of  lost  indict- 
ments,* the  probate  of  lost  wills,'  and  secondary  evidence  of  the  con- 
tents of  lost  writings.*  These  questions  are  therefore  excluded  from 
this  article. 

2.  Theory  of  Relief. — ^As  a  general  principle  of  law,  it  ifl  well 
settled  that  one  does  not  lose  his  right  to  real  or  personal  property, 
or  to  a  debt,  by  losing  the  evidence  of  it.'  A  bill  or  note,  for  example, 
is  not  a  debt,  but  only  primary  evidence  of  a  debt ;  •  and  the  loss  of 
the  written  instrument  does  not  change  the  obligation  of  the  parties 
thereto.'     There  tire  many  cases  in  which  property  rights  will  be 

1.  See  Lost  Propbety,  post.  ish,  4  Allen  (Mass.)  481,  81  Am.  Dee. 

2.  See  IxDici'^iENTS  and  Informa-  712. 

Tioxs,  vol.  14,  p.  162.  Note:  48  L.E.A.(N.S.)  648-656. 

3.  See  Wills.  6.  Bank   of  United   States   v.   Sill, 

4.  See  Evidence,  vol.  10,  p.  914.  5  Conn.  106, 13  Am.  Dec.  44  and  ncJte  ; 

5.  Murdock  v.  Union  Bank,  2  Rob.  Tower    v.    Appleton    Bank,    3    Allen 
(La.)   112,  38  Am.  Dec.  197;  Tarver  (Mass.)  387,  81  Am.  Dec.  666. 

V.   Appletou   Bank.   3   Allen    (Mass.)        7.  Note:  94  A.  S.  E.  465. 
387,  81  Am.  Dec.  665 ;  Tuttle  v.  Stand- 
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affected  by  the  loss  or  destruction  of  an  instrument  unless  the  instru- 
ment be  restored.  In  such  cases  adequate  relief  can  only  be  given 
through  actual  re-execution  of  the  instrument.®  More  commonly, 
however,  the  instrument  is  chiefly  valuable  as  a  means  of  establishing 
some  substantive  right  and  in  these  instances  the  remedy  sought  is 
a  recovery  upon  that  right  rather  than  the  securing  of  a  new  instru- 
ment to  take  the  place  of  the  one  lost  or  destroyed.*  Because  of  the 
nature  of  the  relief  sought,  the  restoration  of  instruments  and  records 
is  necessarily  confined  to  courts  of  equity,*^  or  courts  of  law  specially 
empowered  by  statute.**  The  only  exception  to  this  is  the  case  of 
judicial  records,  where  because  of  its  control  over  its  own  procedure 
any  court  may  in  a  proper  case  give  relief.**  Recovery  on  instru- 
ments lost  or  destroyed  requires  fewer  refinements  of  procedure  and 
may  in  a  proper  case  be  granted  in  a  court  of  law.*' 

II.  Restoration 

In  Oeneral 

3.  Equitable  Jurisdiction. — In  general,  when  the  loss  or  destruc- 
tion of  an  instrument  injuriously  affects  the  property  rights  of  the 
owner  thereof,  a  court  of  equity  has  jurisdiction  to  decree  the  restora- 
tion of  the  lost  instrument  Thus,  the  right  to  have  the  title  to  real 
estate  appear  properly  on  the  record  is  a  substantial  property  right 
which  the  law  guarantees  to  a  landowner,  and  therefore  equity  will 
entertain  the  suit  of  a  grantee  of  real  estate  to  establish  a  lost  deed, 
when  such  relief  is  necessary  for  the  protection  of  his  rights  in  respect 
to  the  land  granted,*^  and  will  restore  the  deed  even  if  no  other  relief 
be  demanded  by  the  bill,*^  provided  that  the  rights  of  others  will  not 

8.  Kent  v.  St.  Michael  Church,  136  Dec.  722. 

N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R.       13.  See  infra,  par.  14. 
693,  18  L.R.A.  331 ;  Cartright  v.  Cart-       14.  Simmons  Creek  Coal  Co.  v.  Do- 
right,  70  W.  Va.  507,  74  S.  E.  656,  ran,  142  U.  S.  417,  12  S.  Ct  239,  35 
Ann.  Cas.  1914A  578  and  note.  U.  S.  (L.  ed.)  1063;  Griffin  v.  Fries, 

9.  Stebbins  v.  Duncan,  108  U.  8.  23  Fla.  173,  2  So.  266,  11  A.  S.  R. 
32,  2  S.  Ct.  313,  27  U.  S.  (L.  ed.)  641.   351;  Kent  v.  St.  Michael  Church,  136 

10.  Simmons  Creek  Coal  Co.  v.  Do-  N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R. 
ran,  142  U.  S.  417,  12  S.  Ct.  239,  35  693,  18  L.B.A.  331;  Hord  v.  Baugh, 
U.  S.  (L.  ed.)  1063;  Griffin  v.  Fries,  7  Humph.  (Tenn.)  576,  46  Am.  Dec. 
23  Fla.  173,  2  So.  266,  11  A.  S.  R.  91;  Wade  v.  Greenwood,  2  Rob.  (Va.) 
351.  474,  40  Am.  Dec.  759;   Cartright  v. 

11.  Title,   etc..   Restoration    Co.    v.  Cartright,  70  W.  Va.  507,  74  S.  E. 
Kerrigan,  150  Cal.  289,  88  Pac.  356,  655,  Ann.  Cas.  1914A  678  and  note. 
119  A.  S.  R.  199,  8  L.R.A.(N.S.)  682.       16.  Dyer  v.  Skadan,  128  Mich.  348, 

12.  Lyon  v.  Boiling,  14  Ala.  753,  87  N.  W.  277,  92  A.  S.  R.  461;  Mont- 
48  Am.  Dec.  122;  Hollister  v.  Lucas  gomery  v.  Kerr,  6  Cold.  (Tenn.)  199, 
County  District  Court  Judges,  8  Ohio  98  Am.  Dec.  450;  Cartright  v.  Gart- 
St.  201,  70  Am.  Dec.  100;  Bradshaw  right,  70  W.  Va.  507,  74  S.  E.  656, 
V.  Com.,  16  Grat.  (Va.)  507,  86  Am.   Ann.  Cas.  1914A  578  and  note. 
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thereby  be  violated.^*  While  a  court  of  law  can  afford  relief  by  per- 
mitting the  party  claiming  under  a  lost  deed  to  prove  its  contents  in 
a  suit  then  pending  before  it,  it  is  inadequate  to  afford  relief  from 
future  dangers  that  may  arise  from  subsequent  purchasers  and  judg- 
ment creditors  without  actual  notice."  So  also  equity  has  jurisdic- 
tion for  discovery  and  relief  in  proper  cases  touching  lost  written 
instruments,*®  and  it  has  been  ruled  that  if  discovery  is  had  show- 
ing facts  that  warrant  relief  in  equity  or  at  law,  the  court  having 
obtained  jurisdiction  of  the  cause  may  award  such  relief  as  proper 
for  courts  of  equity  to  grant,  if  relief  as  well  as  discovery  be  prayed 
for  in  the  bill.**  The  right  to  relief  in  equity  does  not  depend  on 
any  statutory  provision,  but  has  its  sanction  in  the  general  juris- 
diction of  courts  of  equity.*® 

4.  Re-execution. — It  is  also  settled  that  where  the  purchaser  or 
the  grantee  of  land  has  by  accident  lost  his  deed  so  thnt  he  has 
no  record  title  to  the  land  which  was  conveyed  to  him,  a  court  of 
equity  has  power  to  compel  the  vendor  to  execute  another  deed  so 
as  to  clothe  the  purchaser  with  the  record  title.*  And  where  the 
circumstancas  are  such  that  this  is  not  possible  or  practicable,  the 
court  may  appoint  a  commissioner  to  execute  a  proper  deed.*  Of 
course  it  is  always  competent  for  the  grantor  or  maker  of  a  lost 
deed  or  other  instrument  which  has  been  lost  to  re-execute  it  volun- 
tarily, if  living  and  tmder  no  disability;  and  this  method  of  adjusting 
the  difficulty  is  to  be  commended  on  the  grounds  both  of  fair  deal- 
ing and  of  convenience. 

5.  Pleading. — ^In  a  bill  to  restore  a  lost  deed  it  is  not  necessary  to 
set  out  the  description  of  the  land  as  given  in  the  deed.  The  con- 
tents of  the  lost  instrument  are  a  matter  of  proof  and  not  of  plead- 
ing, and  it  is  suflScient  if  the  averments  of  the  bill  identify  the  land, 
and  furnish  a  basis  for  proof  of  a  more  specific  description,  not 
inconsistent  therewith.'  But  it  has  been  ruled  that  to  entitle  the 
complainant  to  equitable  relief  the  bill   must  show  that  the  loss 

16.  Cartright  v.  Cartright,  70  W.  Lancy  v.  Randlett,  80  Me.  169,  13  Atl. 
Va.   507,   74   S.    E.   655,  Ann.    Caa.  686,  6  A.  S.  R.  169. 

1914A  578.  20.  Kent  v.  St.  Michael  Church,  136 

17.  Findlay  v.  Hinde,  1  Pet.  241,  7  N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R. 
U.  S.   (L.  ed.)   128;   Simmons  Creek   693,  18  L.R.A.  331. 

Coal  Co.  V.  Doran,  142  U.  S.  417,  12  .     1.  Kent  v.  St.  Michael  Church,  136 

S.  Ct.  239,  35  U.  S.   (L.  ed.)   1063;  N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R.  693, 

Griffin  v.  Fries,  23  Fla.  173,  2  So.  18  L.R.A.  331. 

266,  11  A.  S.  R.  351.  2.  Wade  v.  Greenwood,  2  Roh.  (Va.) 

18.  Findlav  v.  Hinde,  1  Pet.  241,  7  474,  40  Am.  Dec  759;  Cartright  v. 
U.  S.  (L.  ed.)  128;  Lancv  v.  Rand-  Cartright,  70  W.  Va.  507,  74  S.  E. 
lett,  80  Me.  109,  13  Atl.  686,  6  A.  S.  655,  Ann.  Cas.  1914A  578. 

R.  169.  3.  Cartright  v.  Cartright,  70  W.  Va. 

19.  Gormley  v.  Clark,  134  U.  S.  338,  507,  74  S.  E.  655,  Ann.  Cas.  1914A 
10  S.  Ct.  654,  33  U.  S.  (L.  ed.)  909;   578. 
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occurred  without  the  fault  of  the  complainant.*  In  an  early  case 
it  was  held  that  an  aiBdavit  of  the  loes  of  the  instrument  in  question 
must  be  attached  to  a  bill  for  discovery  and  relief,  and  the  absence 
of  such  affidavit  is  good  cause  for  demurrer  to  the  bill;  but  unless 
taken  advantage  of  by  demurrer,  the  objection  will  be  considered  as^ 
waived.*  Under  the  statutes  in  some  jurisdictions  providing  a  judicial 
proceeding  for  the  establishment  of  lost  or  destroyed  records,  the 
petition  to  establish  title  need  not  show  that  the  petitioner  was  in 
possession  of  the  land  or  that  it  was  vacant  and  unoccupied,  as 
required  in  a  bill  to  quiet  title,  but  all  persons  in  possession  are  to  be 
made  defendants.* 

6.  Evidence. — Since  the  delivery  of  a  deed  is  an  essential  element 
ot  its  due  execution,  the  burden  is  on  him  who  claims  title  under 
a  lost  deed  to  prove  its  delivery.'  Where  the  grantor  is  deceased, 
the  grantee  is  not  a  competent  witness  to  prove  delivery  as  against 
the  heirs  of  the  grantor,  but  it  may  be  established  by  proof  of  the 
grantor's  declarations  and  admissions  to  third  peraons.  And  if  in 
such  case  delivery  of  the  deed  to  the  grantee  be  fully  proven  by 
other  competent  witnesses,  the  grantee  is  then  competent  to  prove 
its  subsequent  loss.*  In  a  suit  to  establish  a  lost  deed,  it  has  been 
ruled  that  proof  of  the  loss  of  a  book  of  records  is  of  no  avail  unless 
it  also  be  shown,  at  least  by  circumstances  which  will  justify  the 
court  in  finding  the  fact,  tihat  the  grant  was  duly  and  properly 
entered  in  the  lost  record.* 

7.  Defenses. — ^If  a  lost  deed  was  itself  void  or  voidable  for  cham- 
perty or  fraud,  or  because  executed  in  violation  of  some  rule  of 
law  or  of  public  policy,  a  court  of  equity  will  not  lend  its  aid  to 
establish  it.*^  But  where  the  illegality  complained  of  is  not  suffi- 
cient to  avoid  the  deed  or  prevent  the  vesting  of  title,  it  will  not  be 
sufficient  to  prevent  the  holder  of  the  title  from  having  the  deed 
restored  in  equity,  on  the  recognized  principle  that  executed  con- 
tracts will  not  be  disturbed  even  though  based  on  an  illegal  con- 
sideration.** It  has  been  ruled  that  if  complete  procedure  for  the 
establishment  of  lost  papers  at  law  had  been  provided  by  statute, 
equity  is  ousted  of  its  jurisdiction,  unless  a  special  case  is  made  by 

4.  Laney  v.  Randlett,  80  Me.  169,  laratioks,  vol.  1,  p.  500  et  seq.;  Wnv 
13  Atl.  686,  6  A.  S.  R.  169.  nesses. 

5.  Findlay  v.  Hinde,  1  Pet.  241,  7  9.  United  States  v.  Knight,  1  Black 
U.  S.  (L.  ed.)  128.  227,  17  U.  S.  (L.  ed.)  76. 

6.  Gormley  ▼.  Clark,  134  TJ.  S.  338;  10.  Montgomery   v.    Kerr,   6    Cold. 
10  S.  Ct.  554,  33  U.  S.  (L.  ed.)  909.  (Tenn.)  199,  98  Am.  Dec.  450. 

7.  See  generally,  Deeds,  vol.  8,  p.  11.  Montgomery   v.    Kerr,   6   Cold. 
999.  (Tenn.)   199,  98  Am.  Dec.  450.     See 

8.  Cartright  v.  Cartright,  70  W.  Va.  also  Cancellation  of  Instruments, 
507,  74  S.  E.  655,  Ann.  Cas.  1914A  vol.  4,  p.  500 ;  Deeds,  vol  S,  p.  96L 
578.     And  see  Admissions  and  Dso- 
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the  bill^^*  but  in  other  jurisdictions  the  equitable  remedy  under 
such  circumstances  is  held  to  be  concurrent  with  that  at  law.*' 

8.  Constitutionality  of  Statutes. — Generally  speaking,  a  state  pos- 
sesses the  power  to  remedy  the  confusion  and  uncertainty  as  to  regis- 
tered titles  to  land,  arising  from  the  loss  or  destruction  of  public 
records  by  flood,  fire,  or  earthquake,  and  in  some  states  statutes 
have  been  enacted  providing  for  the  re-establishment  of  the  record 
title  under  such  circumstances.**  The  constitutionality  of  such  stat- 
utes, in  providing  for  substituted  service  on  nonresident  and  unknown 
defendants,  has  been  upheld  by  the  courts.*'  The  constitutional 
guaranty  of  due  process  requires  that,  in  actions  of  this  character, 
persons  whose  interest  in  the  land  may  be  aflfected  must  be  given  such 
notice  of  the  pendency  of  the  proceeding  and  of  the  fact  that  their 
interests  may  be  affected  as  is  reasonable  and  appropriate  to  the  nature 
of  the  case,  and  this  requirement  is  held  to  be  satisfied  by  giving  to 
parties  known,  or  who,  by  reasonable  effort,  could  be  known,  notice 
by  personal  service  or  its  equivalent,  and  to  parties  unknown  notice 
by  publication.**  And  a  statute  of  this  character,  which  vests  juris- 
diction in  a  court  of  equity,  is  not  unconstitutional  because  not  pro- 
viding for  a  trial  by  jury.*'  And  it  has  been  ruled  that  the  fact 
that  such  a  statute  applies  only  to  proceedings  for  the  re-establishment 
of  lost  real  estate  records  does  not  render  it  repugnant  to  a  constitu- 
tional provision  that  special  laws  shall  not  be  passed  regulating  the 
practice  in  courts  of  justice,  since  it  is  of  such  a  peculiar  nature  as 
to  justify  its  classification  for  purposes  of  procedure.*' 

Judicial  Records 

9.  Substitution  by  Order  of  Court. — ^Independent  of  statutory 
authorization,  every  court  of  record  has  a  supervisory  and  protect- 
ing charge  over  its  records  and  the  papers  belonging  to  its  files,  and 
may  at  any  time  direct  the  correction  of  clerical  errors,  or  the  sub- 
stitution of  papers  in  case  the  originals  are  purloined  or  lost.*' 

12.  Osborn    v.    Harris    County,    17  Kerrigan,  150  Cal.  289,  88  Pac.  356, 
Ga.  123,  63  Am.  Dec.  230.  119   A.    S.    R.   199,   8   L.R.A.(N.S.) 

13.  Note:   63  Am.   Dec.   232.     See   682. 

also  Equity,  vol  10,  p.  280.  16.  American  Land  Co.  v.  Zeiss,  219 

14.  Gormley  v.  Clark,  134  U.  S.  338,  U.  S.  47,  31  S.  Ct.  200,  55  U.  S.  (L. 
10  S.  Ct.  554,  33  U.  S.  (L.  ed.)  909;  ed.)  82;  Title,  etc.,  Bestoration  Co.  v. 
Title,  etc..  Restoration  Co.  v.  Kerri-  Kerrigan,  150  Cal.  289,  88  Pac.  356, 
gan,  150  Cal.  289,  88  Pac.  356,  119  A.  119  A.  S.  R.  199,  8  L.R.A.(N.S.)  682. 
S.  R.  109,  8  L.R.A.(N.S.)  682;  Thomp-  17.  Gormley  v.  Clark,  134  U.  S.  338, 
son  V.  ^falon€y,  199  111.  276,  65  N.  E.  10  S.  Ct.  654,  33  U.  S.  (L.  ed.)  909. 
236.  93  A.  S.  R.  133.  18.  Title,    etc..   Restoration    Co.    v. 

Note:  20  Ann.  Cas.  34.  Kerrigan,  150  Cal.  289,  88  Pac.  356, 

16.  American  Land  Co.  v.  Zeiss,  219   119  A.  S.  R.  199,  8  L.R.A.(N.S.)  682. 

U.  S.  47,  31  S.  Ct.  200,  55  U.  S.  (L.       19.  Phillips  v.  Moore,  100  U.  S.  208, 

ed.)  82;  Title,  etc.,  Restoration  Co.  v.   25  U.  S.   (L.  ed.)  603;  McLendon  v. 

1173 


§  10  LOST  PAPERS  AND  RECORDS  17  R.  C.  L. 

Thifi  power  is  a  matter  of  necessity^  whether  the  loss  occurs  while 
the  cause  is  in  fieri,  before  it  has  progressed  to  final  judgment  or 
after  such  judgment  has  been  rendered,  and  whether  the  loss  is  of 
the  whole  record  or  of  papers  which  when  it  is  finally  made  up  will 
constitute  a  part  of  it.*®  In  making  such  corrections  or  substitu- 
tions, the  clerk  is  under  the  control  and  authority  of  the  court ;  *  and 
the  matters  thus  substituted,  by  order  of  the  proper  court,  become 
records  of  equal  validity  to  those  which  are  destroyed.* 

10.  Application  to  Court. — An  application  to  supply  or  substitute 
lost  papers  must  be  made  to  the  court  which  tried  the  case.'  And 
it  has  been  ruled  that  the  substitution  can  be  made  only  after  a 
personal  notice  to  the  opposite  party  of  the  intention  to  move  the 
court,  which  notice  must  be  sufiiciently  explicit  to  advise  the  oppo- 
site party  of  what  is  intended,  and  such  also  as  will  enable  him 
to  controvert  the  affidavits  submitted  in  support  of  the  motion.  Thus, 
a  notice  which  is  defective,  because  it  does  not  contain  a  sufficient 
description  of  the  record  proposed  to  be  made  anew,  or  its  conform- 
ity with  that  which  is  said  to  have  been  destroyed,  will  be  dismissed.* 
The  prevailing  rule  is  that  if  the  court,  on  the  hearing  of  a  motion 
to  establish  a  lost  paper,  e.  g.,  so  as  to  complete  the  record  for  the 
purpose  of  an  appeal,  finds  it  impossible  to  supply  such  paper,  the 
loss  not  being  due  to  the  moving  party's  fault  or  negligence,  a  new 
trial  should  be  granted,  inasmuch  as  a  party  should  not  be  deprived 
of  any  right  by  loss  of  the  record  due  to  an  accident  not  chargeable 
to  him.*  But  it  has  been  held  that  a  new  trial  will  not  be  granted 
where  no  effort  has  been  made  to  supply  the  lost  record  by  appli- 
cation to  the  trial  judge.*  Lost  papers  which  constituted  a  part  of 
the  judicial  record  may  be  supplied  by  the  court  at  any  time,  as 

Jones,  8  Ala.  298,  42  Am.  Dec.  640;       1.  HoUister  v.   Lucas   County  Dis- 
Lyon  V.  Boiling,  14  Ala.  753,  48  Am.   trict   Court  Judges,  8   Ohio   St.   201, 
Dec.  122;  State  v.  Rivers,  58  la.  102,   70  Am.  Dec.  100. 
12  N.  W.  117,  43  Am.  Rep.  112 ;  Gen-       2.  Phillips  v.  Moore,  100  U.  S.  208, 
trv  V.  Hutchcraft,  7  T.  B.  Mon.  (Ky.)    25  U.  S.  (L.  ed.)  603;  McLendon  v. 
241,  18  Am.  Dec.  172 ;  Frink  v.  Frink,   Jones,  8  Ala.  298,  42  Am.  Dec.  640. 
43  N.  H.  508,  80  Am.  Dec.  189,  82       8.  Gentry   v.   Hutchcraft,   7    T.   B. 
Am.  Dec.  172;  Chichester  v.  Cande,  3   Mon.  (Ky.)  241,  18  Am.  Dec.  172. 
Cow.    (N.  Y.)    39,  15  Am.  Dec.  238       4.  McLendon  v.  Jones,  8  Ala.  298, 
and  note;  Mount  v.  State,  14  Ohio  295,  42  Am.  Dec.  640. 
45  Am.  Dec.  542 ;  Hollister  v.  Lucas       6.  Richardson  v.  State,  15  Wyo.  465, 
County  District  Court  Judges,  8  Ohio  89  Pac.  1027,  12  Aha.  Cas.  1048  and 
St.  201,  70  Am.  Dec.  100;  Schultz  v.  note. 
State,  15  Tex.  App.  258,  49  Am.  Rep.       Note :  21  Ann.  Caa.  262. 
194;    Bradshaw   v.    Com.,    16    Gratt.       See  also  Appsal  and  Error,  voL  2, 
(Va.)  507,  86  Am.  Dec.  722.    See  also   p.  264. 

Courts,  vol.  7,  pp.  1021-1022,  6.  Dumbarton  ReaJtv  Co.  v.  Erick- 

20.  State  v.  Ireland,  109  Me.  158,   son,   143   la.   677,   120   N.   W.   1025, 
83  Atl.  453,  Ann.  Cas.  1913E  604,  41   136  A.  S.  B.  778,  21  Ann.  Cas.  258. 
L.R.A.(N.S.)  1079. 
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well  after  as  during  the  term.'  An  application  to  supply  a  lost  writ, 
declaration,  or  other  part  of  the  record,  if  accompanied  by  proof  of 
loss,  is,  in  general,  addressed  to  the  discretion  of  the  court,  and  as  such, 
the  decision  of  a  court  of  original  jurisdiction  cannot  be  re-examined 
in  an  appellate  court  on  a  writ  of  error.^  For  obvious  reasons,  an 
attempted  substitution  without  application  to,  and  an  order  by,  the 
court  is  a  nullity,  and  the  papers  thus  added  to  the  record  will  be 
disregarded.* 

11.  Evidence  Necessary  to  Substitute. — ^The  personal  knowledge  of 
the  judge  before  whom  the  case  was  tried  is  not  essential  to  the 
substitution  of  a  lost  record,  as  he  has  the  unquestionable  authority  to 
direct  the  parties  interested  to  produce  their  proofs  in  relation  to  the 
matter,  and  inform  himself  by  competent  evidence,  and  to  act  on 
that,  as  he  acts  on  proof  given  in  court  in  the  performance  of  other 
judicial  acts.^^  The  court  is  the  proper  judge  as  to  the  amount  and 
kind  of  evidence  requisite  in  each  case  to  establish  the  real  contents 
of  the  lost  record,^*  and  obviously  it  must  be  by  the  best  secondary 
evidence  of  which  the  nature  of  the  case  will  admit."  A  substitu- 
tion, it  has  been  held,  may  be  ordered  on  proof  by  affidavits  as  to 
the  contents  of  the  lost  papers;  but  if  the  affidavits  are  met  with 
counter  affidavits,  the  court  will  proceed  with  the  utmost  caution; 
and  when  the  evidence  leaves  the  matter  doubtful,  or  uncertain,  the 
motion  should  be  denied.** 

12.  Parol  Evidence  of  Judicial  Records. — The  rule  in  respect  to 
judicial  records  is  that  before  inferior  evidence  can  be  received  of 
their  contents,  their  existence  and  loss  must  be  clearly  accounted  for. 
It  must  be  shown  that  there  was  such  a  record  and  that  it  has  been 
lost  or  destroyed,  or  is  otherwise  incapable  of  being  produced.**  It 
has  been  ruled  that  the  inferior  evidence  to  establish  the  existence  of 
a  judicial  record  must  be  something  officially  connected  with  it, 
such  as  the  journals  of  the  court,  or  some  other  entry,  though  short 
of  the  record  itself,  which  shows  that  it  has  been  judicially  made. 
For  example,  the  burning  of  an  office  and  of  its  records  is  no  proof 

7.  Gentry  v.  Hutchcraft,  7  T.  B.  Court  Judges,  8  Ohio  St.  201,  70  Am. 
Mon.  (Ky.)  241,  18  Am.  Dec.  172;  Dec.  100;  State  v.  Gardner,  13  Lea 
Fiink  V.  Frink,  43  N.  H.  508,  80  Am.    (Tenn.)  134,  49  Am.  Rep.  660. 

Dec.  189,  82  Am.  Dec.  172.  11.  Frink  v.  Frink,  43  N.  H.  508, 

8.  Cook  V.  Burnlev,  11  Wall.  659,  80  Am.  Dec.  189,  82  Am.  Dec.  172. 
20  U.  S.  (L.  ed.)   29.  12.  Galbraith  v.  McFarland,  3  Cold, 

9.  Galbraith  v.  McFarland,  3  Cold.  (Tenn.)  267,  91  Am.  Dec.  281. 
(Tenn.)  267,  91  Am.  Dec.  281.  13.  McLendon  v.  Jones,  8  Ala.  298, 

10.  Dumbarton  Realty  Co.  v.  Erick-  42  Am.  Dec.  640. 

son,  143  la.  677,  120  N.  W.  1025,  21  14.  Den  v.  Baskerville,  11  How.  329, 
Ann.  Cas.  258  and  note,  136  A.  S.  R.  13  U.  S.  (L.  ed.)  717;  Smith  v.  Wil- 
778;  Frink  v.  Frink,  43  N.  H.  50S,  son,  17  Md.  460,  79  Am.  Dec.  605. 
80  Am.  Dec.  189,  82  Am.  Dec.  172;  And  see  Evidekce,  vol.  10,  p.  914  et 
Hoi  lister    v.    Lucas    County    District   seq. 
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that  a  particular  record  had  ever  existed,  but  only  lays  the  founda- 
tion for  the  inferior  evidence.**  After  satisfactory  evidence  has  been 
produced  of  the  existence  and  the  loss  or  destruction  of  the  record, 
parol  evidence  is  admissible  of  its  contents,  especially  when  no  higher 
evidence  is  shown  to  exist.**  The  rule  is  applied  to  destroyed  orders, 
verdicts,  judgments  and  decrees,*'  warrants  and  summonses,**  plead- 
ings,** writs  of  attachment,  execution,  scire  facias,  etc.,  and  the  oflB- 
cer's  return  thereon.**  By  the  weight  of  authority  the  rule,  also, 
applies  to  affidavits  *  and  depositions.*  It  has  been  held  that  the 
recital  in  an  administrator's  deed,  corroborated  by  other  circum- 
stances, is  suflScient  proof  of  the  existence  and  loss  of  the  record  of 
a  license  to  sell  alleged  to  have  been  granted  by  the  court  to  the 
administrator.*  Statutes  permitting  substitution  for  lost  or  destroyed 
records  do  not  preclude  parol  proof  of  their  con  tents.* 

in.  Rbcoveby  on  Lost  Instruments 

Oeneral  Principles 

13.  Substantive  Right. — ^It  is  an  axiom  in  the  law  of  evidence  that 
the  contents  of  any  written  instrument  lost  or  destroyed  may  be  proved 
by  competent  evidence  when  the  due  execution  and  loss  of  the 
instrument  have  been  proved.*     It  follows  that  the  only  effect  of 

15.  Den  v.  Baskerville,  11  How.  329,       19.  Spadra  Creek  Coal  Co.  ▼.  Ea- 

13  U.  S.  (L.  ed.)  717;  Smith  v.  Wil-  reka  Anthracite  Coal  Co.,  104  Ark. 
8on,  17  Md.  460,  79  Am.  Dec.  665.  359,  148  S.  W.  644,  Ann.  Cas.  1914C 

16.  Riggs  V.  Tayloe,  9  Wheat.  483,   454. 

6  U.  S.  (L.  ed.)  140;  Den  v.  Basker-  Note:  Ann.  Cas.  1916D  248-257. 

ville,  11  How.  329,  13  U.  S.  (L.  ed.)  20.  Gwitry  v.  Hutchcraft,  7  T.  B. 

717;  Cook  v.  Bumley,  11  Wall.  659,  Mon.   (Ky.)   241,  18  Am.  Dec.  172; 

20  U.  S.  (L.  ed.)  29;  Lyon  v.  Boiling,  Chichester  v.  Cande,  3  Cow.  (N.  Y.) 

14  Ala.  753,  48  Am.  Dec.  122 ;  Pru-  39,  15  Am.  Dec.  238  and  note. 

den  V.  Alden,  23  Pick.   (Mass.)   184,       Note:  Ann.  Cas.  1916D  248  et  seq. 
34  Am.  Dee.  51;  Nelson  v.  Boynton,       1.  Note:   Ann.  Cas.  1916D  248  et 

3  Mete.  (Mass.)  396,  37  Am.  Deo.  148;  seq. 

Eakin  v.  Doe,  10  Smedes  &  M.  (Miss.)        2.  Burtbn  v.  Driggs,  20  Wall.  125, 

549,  48  Am.  Dec.  770;  Capell  v.  Fa-  22  U.   S.    (L.  ed.)    299;   Stebbins  v. 

gan,  30  Mont.  507,  77  Pac.  55,  2  Ann.  Duncan,  108  U.  S.  32,  2  S.  Ct  313, 

Cas.  37.  27  U.  S.  (L.  ed.)  641. 
Note :  Ann.  Cas.  1916D  248  et  seq.         Note :  Ann.  Cas.  1916D  248-257. 

17.  Hedrick  v.  Hughes,  15  Wall.  123,       3.  Pruden  v.  Alden,  23  Pick.  (Mass.) 

21  U.  S.  (L.  ed.)  52;  Burton  v.  Driggs,   184,  34  Am.  Dec.  61. 

20  Wall.  125,  22  U.  S.  (L.  ed.)  299;  4.  Note:  Ann.  Cas.  1916D  248-257. 

Williams  v.  Richardson,  66  Fla.  234,  5.  Minor  v.  Tillotson,  7  Pet.  99,  8 

63  So.  446,  Ann.  Cas.  1916D  245  and  U.  S.  (L.  ed.)  621;  Riggs  v.  Tayloe, 

note.  9  Wheat.  483,  6  U.  S.   (L.  ed.)  140; 

18.  Howell  V.  Wysor,  74  W.  Va.  Burton  v.  Driggs,  20  Wall.  125,  22  U. 
589,  82  S.  E.  503,  Ann.  Cas.  1916C  S.  (L.  ed.)  299;  Helton  v.  Asher,  103 
519.  Ky.  730,  46  S.  W.  22,  82  A.  S.  R. 

Note:  Ann.  Cas.  1916D  248-257.         601;  Capell  v.  Fagan,  30  Mont.  507, 
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losing  the  instrumeut  is  to  impair  the  remedy.  And  it  would  seem 
to  follow  logically  that  the  difficulty  in  the  way  of  enforcing  the 
rights  and  obligations  in  any  court  does  not  raise  a  jurisdictional 
question,  but  merely  the  question  of  that  particular  court's  ability, 
because  of  the  impairment  of  the  remedy,  to  afford  relief  and  do 
justice  to  all  parties.*  The  real  difficulties  in  the  way  of  relief  are 
practical.  Courts  of  law  cannot  adequately  give  relief  where  profert 
is  necessary.'  Courts  both  of  law  and  equity  find  additional  difficul- 
ties in  actions  based  on  certain  classes  of  negotiable  instruments,  i.  e., 
indemnifying  the  defendant  against  loss,  if  the  lost  paper  should 
find  its  way  into  the  hands  of  fin  innocent  purchaser  for  value,* 
and,  where  the  defendant  is  an  acceptor  or  indorser  entitled  by 
the  law  merchant  to  possession  of  the  instrument  as  a  voucher,  pro- 
viding an  equivalent  for  this  right.*  The  more  adaptable  nature 
of  equitable  relief  caused  that  at  first  to  be  employed,**  but  relief 
has  been  given  at  law  wherever  the  difficultiee  suggested  have  not 
existed,**  or  the  courts  of  law  have  found  mecms  to  avoid  these 
difficulties.** 

14.  Destruction. — ^Instruments  canceled,  altered  or  destroyed  by 
the  person  seeking  to  recover  on  them  stand  on  a  slightly  different 
basis.  When  the  owner  of  an  instrument  voluntarily  and  intentionally 
destroys  it,  or  alters  it  fraudulently,  he  has  no  remedy ;  *•  and  in 
the  absence  of  any  proof  that  the  destruction  was  the  result  of  acci- 
dent or  mistake,  or  of  other  circumstance  rebutting  a  fraudulent 
purpose  or  design,  especially  where  it  appears  that  the  paper  was 
voluntarily  and  designedly  destroyed  by  the  party  who  relies  on  it 
in  support  of  his  action,  the  inference  is  that  the  purpose  of  the 
party  in  destroying  it  was  fraudulent,  and  he  is  excluded  from 
offering  secondary  evidence  to  prove  the  contents  of  the  document 
which  he  has  by  his  own  act  put  out  of  existence.**    So,  where  tlif 

77  Pac.  65,  2  Ann.  Gas.  37;  Van-  9.  Tuttle  v.  Standish,  4  Allen 
auken  v.  Hombeck,  14  N.  J.  L.  178,    (Mass.)  481,  81  Am.  Dec.  712. 

25  Am.  Dec.  509;  Snyder  v.  Charles-  10.  Note:  48  L.R.A.(N.S.)  648-656. 

ton,  etc.,  Bridge  Co.,  65  W.  Va.  1,  63  11.  Tower  v.  Appleton  Bank,  3  Al- 

8.  E.  616,  131  A.  S.  R.  947.     And  len  (Mass.)  387,  81  Am.  Dec  665  and 

see  EviDENCB,  vol.  10,  p.  914  et  seq.  note. 

6.  Note:  48  L.R.A.(N.S.)  648-656.  Note:  27  A.  S.  B.  724. 

7.  Fleet  v.  Hertz,  201  111.  694,  66  12.  Note:  48  L.R.A.(N.S.)  648-656. 
N.  E.  858,  94  A.  S.  B.  192;  Camp-  IS.  Bank  of  United  States  t.  Sill, 
bell  V.  Myers,  72  W.  Va.  428,  78  S.  E.  5  Conn.  106,  13  Am.  Dec.  44;  Coxmt 
671,  48  L.B.A.(N.8.)  648  and  note.  Joannes  v.  Bennett,  5  Allen  (Mass.) 

Note:  94  A.  S.  B.  465.  160,  81  Am.  Dec  738  and  note;  Van- 

8.  Thayer  v.  King,  16  Ohio  242,  45  auken  v.  Hombeck,  14  N.  J.  L.  178, 
Am.  Dec.  671;  Moses  v.  Trice,  21  25  Am.  Dec.  609.  And  see  Altbr- 
Grat.  (Va.)  556,  8  Am.  Bep.  609;  ation  op  iNSTBtricBNTS,  voL  1,  p.  990 
Campbell  v.  Myers,  72  W.  Va.  428,  et  seq. 

78  S.  E.  671,  48  L.B.A.(N.S.)  648  14.  Renner  v.  Colmnbia  Bank,  9 
and  note.  Wheat.   581,  6  U.  S,    (L.   ed.)    166; 
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instrument  is  destroyed  deliberately  and  without  any  misapprehension 
as  to  its  effect,  the  owner  will  not  be  permitted  to  prove  its  contents 
by  parol,  so  aa  to  recover  on  it  either  at  law  or  in  equity.**  The 
reason  for  this  is  clear;  it  would  be  in  violation  of  all  the  principles 
on  which  inferior  and  secondary  evidence  is  tolerated  to  allow  a 
party  the  benefit  of  it  who  has  wilfully  destroyed  the  higher  and 
better  testimony.**  However,  relief  will  be  given  if  there  was  no  fraud 
in  the  destruction  of  the  document,*'  and  the  destruction  (although 
voluntary)  happened  through  mistake  or  accident,**  and  secondary 
evidence  of  the  contents  of  the  paper  is  admissible.** 

Instances  of  Relief 

15.  Memoranda. — ^The  simplest  case  of  relief  for  the  loss  or  deritruc- 
tion  is  that  of  instruments  of  a  merely  evidential  character.  Profert 
of  such  instruments  is,  of  course,  unnecessary,*®  and  there  is  no 
need  of  indemnity,  or  the  return  of  the  instrument  to  the  defendant.* 
Where,  therefore,  the  instrument  is  a  mere  memorandum  of  an 
a^ijreement,  proof  of  its  loss  or  destruction  justifies  the  admission  of 
secondary  evidence  and  recovery  may  be  had  on  the  contract  at  law. 
Such  recovery  has  been  permitted  in  the  case  of  contracts  for  the 
sale  of  stock,*  or  merchandise,*  fire  insurance  policies,*  contracts  to 
marry,*  and  antenuptial  agreements.*  Where  the  written  memo- 
randum has  been  lost  or  destroyed,  recovery  may  thus  be  had,  whether 
a  writing  was  required  by  the  statute  of  frauds,'  or  a  merely  oral 

Count   Joannes   v.   Bennett,   5    Allen  App.  536,  67  N.  E.  143,  79  A.  S.  R. 

(Mass.)    169,  81   Am.   Dec.  738   and  281. 

note.  1.  Note:  2  Ann.  Gas.  41. 

15.  Count  Joannes  v.  Bennett,  5  Al-  2.  Riggs  v.  Tayloe,  9  Wheat.  483,  6 
len  (Mass.)  169,  81  Am.  Dec.  738  and  U.  S.  (L.  ed.)  140. 

note.  3.  Sheridan  Coal  Co.  v.  C.  W.  Hull 

Note:  13  Am.  Dec.  479.  Co.,  87  Neb.  117,  127  N.  W.  218,  138 

16.  Blade  v.  Noland,  12  Wend.  (N.  A.  S.  R.  435;  Wallace  v.  Dowling,  86 
Y.)  173,  27  Am.  Dec.  126.  S.  C.  307,  68  S.  E.  571,  138  A.  S.  R. 

17.  Tobin  v.  Shaw,  45  Me.  331,  71  1054. 

Am.  Dec.  547;  Count  Joannes  v.  Ben-  4.  Cummings  v.  Pennsylvania  Fire 

nett,   5   AUen    (Mass.)    169,  81  Am.  Ins.  Co.,  153  la.  579,  134  N.  W.  79, 

Dec.  738  and  note.  Ann.  Cas.  1913E  235,  37  LJl.A.(N.S.) 

Note:  13  Am.  Dec.  479.  1169. 

18.  Riggs  V.  Tayloe,  9  Wheat.  483,  6.  Tobin  v.  Shaw,  45  Me.  331,  71 
6  U.  S.  (L.  ed.)  140.  Am.  Dec.  547. 

19.  Riggs  V.  Tayloe,  9  Wheat.  483,  6.  De  Lane  v.  Mooie,  14  How.  253, 
6  U.  S.  (L.  ed.)  140;  Tobiu  v.  Shaw,  14  U.  S.  (L.  ed.)  409. 

45  Me.  331,  71  Am.  Dec.  547.  7.  De  Lane  v.  Moore,  14  How.  253,  ' 

Notes:  13  Am.  Dec.  47,  479;  79  A.  14  U.   S.    (L.   ed.)    409;   WaUace   v. 

S.  R.  287;  16  L.R.A.  205.  Dowling,  86  S.  C.  307,  68  S.  E.  671, 

20.  Bank  of  United  States  v.  Sill,  138  A.  S.  R.  1054. 

5    Conn.    106,   13   Am.   Dec.   44  c^nd       Note:  2  Ann.  Cas.  41. 
note;    McCulIoch    v.    Smith,   24   Ind. 
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contract  wotild  have  been  enforceable.*  The  fact  that  an  action  may 
be  mainlined  at  law  usually  precludes  relief  in  equity.  While  a 
court  of  equity  has  jurisdiction  to  set  up  and  give  relief  in  cases 
of  lost  deeds  and  bonds,  and  lost  negotiable  instruments  in  certain 
cases,  the  loss  or  destruction  of  account  books  or  other  memoranda  of 
a  contract  is  not  of  itself  a  ground  of  equity  jurisdiction,*  though 
in  a  particular  case  there  may  be  other  grounds,  unconnected  with 
the  loss  of  the  memorandum,  sufficient  to  give  equity  jurisdiction.*^ 
16.  Deeds. — A  deed,  properly  executed,  operates  as  an  immediate 
conveyance  of  title,**  and  is  thereafter  chiefly  valuable  as  evidence 
of  the  rights  conveyed.  In  this  respect  deeds  are  like  judicial  records 
which  are  evidence  of  the  legal  proceedings  which  actually  took 
place.  It  follows  that  the  loss  or  destruction  of  a  deed  after  delivery 
does  not  divest  the  title  of  the  grantee.**  Courts  of  equity  will 
establish  the  possession  of  a  party  who  claims  title  under  a  deed 
which  has  been  lost  or  destroyed,  or  grant  such  relief  as  the  circum- 
stances of  the  case  may  require ;  *•  and  where  the  plaintiff  brings  his 
action  at  law  to  recover  possession  of  real  estate,  and  the  defendant's 
title  thereto  is  derived  from  an  imrecorded  deed,  which  has  been  lost, 
the  defendant  has  a  right  to  resort  to  equity  to  enjoin  the  action  ^ 
at  law  and  perfect  his  title  under  the  lost  deed.**  When  an  action 
is  brought  in  ejectment  for  the  recovery  of  land  and  a  deed  offered 
in  evidence  on  the  first  trial  of  the  case  has  been  burned  with  the 
other  papers  and  records  of  the  court,  secondary  evidence  of  its  con- 
tents is  admissible,**  and  the  same  rule  has  been  applied  where  the 
deed  was  lost  or  destroyed  before  the  action  at  law  was  begun.** 
In  some  jurisdictions  statutes  specifically  provide  for  the  proof  of 
such  instruments.*'  A  deed  once  recorded  is  notice  to  all  the  world, 
although  the  record  be  lost  or  destroyed,**  even  though  it  was  destroyed 
or  canceled  of  record  by  the  recorder.**  Likewise  the  rights  of  a 
mortgagee  become  fixed  by  the  record  of  his  mortgage,  which  is 

8.  Cummings  v.  Pennsylvama  Fire  16.  Booth  v.  Tieman,  109  U.  S.  205, 
Ins.  Co.,  153  la.  579,  134  N.  W.  79,  3  S.  Ct.  122,  27  U.  S.  (L.  ed.)  907; 
Ann.  Cas.  1913E  235,  37  L.R.A.(N.S.)  Scurry  v.  Seattle,  56  Wash.  1, 104  Pac. 
1169.  1129,  134  A.  S.  R.  1092  and  note. 

9.  Davis  V.  Marshall,  114  Va.  193,  17.  Younge  v.  Guilbeau,  3  Wall.  636, 
76  S.  E.  316,  Ann.  Cas.  1914B  1025.  18  U.  S.  (L.  ed.)  262;  Hedrick  v. 
See  also  Equity,  vol.  10,  p.  29L  Hughes,  15  W^ll.  123,  21  U.  S.   (L. 

10.  Note:  94  A.  S.  R.  465.  ed.)  52;  Booth  v.  Tieman,  109  U.  S. 

11.  See  Deesds,  vol.  8,  p.  1013.  205,  3  S.  Ct.  122,  27  U.  S.  (L.  ed.) 

12.  Note:  94  A.  S.  R.  465.    And  see   907. 

Deeds,  vol.  8,  p.  1021.  18.  Stebbins  v.  Duncan,  108  U.  S. 

13.  Note:  94  A.  S.  R.  465.  32,  2  S.  Ct.  313,  27  U.  S.   (L.  ed.) 

14.  Note :  94  A.  S.  R.  465.  641 ;  Cooper  v.  Flesner,  24  Okla.  47, 

15.  Belk  V.  Meagher,  104  U.  S.  279,  103  Pac.  1016,  20  Ann.  Cas.  29  and 

26  U.   S.    (L.  ed.)    735;   Stebbins  v.   note,  23  L.R.A.(N.S.)  1180. 
Duncan,  108  U.  S.  32,  2  S.  Ct.  313,       19.  Note :  20  Ann.  Cas.  34. 

27  U.  S.  (L.  ed.)  641. 
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notice  for  all  tiine.*®  One  object  of  requiring  the  registration  of 
deeds  and  mortgages  is  certainly  the  security  of  the  gratitee,  for 
thereby  he  is  protected  against  a  subsequent  sale  by  his  grantor,  and 
there  is  no  principle  of  law  or  rule  of  equity  which  can  deprive  or 
should  deprive  him  of  this  security  merely  because  the  record  is 
lost  or  destroyed.^  And  where,  as  in  some  jurisdictionSi  statutes  have 
been  passed  allowing  the  restoration  of  records  w]&ich  have  been  lost 
or  destroyed  and  providing  in  the  alternative  that  the  original  instru- 
ment, if  in  existence,  may  be  again  recorded,  it  has  been  held  that 
the  holder  of  an  instrument  who  has  once  filed  and  recorded  it  is 
not  compelled,  after  the  destruction  of  the  record,  again  to  record 
the  instrument,  and  that  his  failure  to  do  so  does  not  aflfect  his  right 
to  rely  on  the  sufficiency  of  the  first  registration,*  though  where, 
as  in  some  jurisdictions,  the  statute  provides  that  a  second  record- 
ing of  an  instrument  lost  or  destroyed  shall  relate  back  to  the  time 
of  destruction  if  made  within  a  fixed  period  it  has  been  held  that 
the  original  record  will  impart  notice  only  during  the  time  fixed.* 

17.  Bonds. — It  has  been  said  that  when  a  bond  is  destroyed,  there 
is  no  longer  any  debt  at  law  existing;  for  the  debt  exists  only  while 
*  the  bond  exists.*  This  is,  however,  inaccurate.  The  substantial  right 
to  recover  on  the  obligation  represented  by  a  sealed  instrument, 
which  has  been  lost  or  destroyed,  continues  both  in  law  and  in  equity, 
and  the  problem  is  simply  one  of  the  mode  of  recovery.*  Under  the 
old  procediure,  a  bond  or  other  instrument  under  seal,  being  a  spe- 
cialty, could  not  be  sued  on  at  law  unless  profert  was  made,*  and 
when  profert  was  made  oyer  could  be  prayed,  and  until  it  was  given^ 
the  plaintiff  could  not  proceed  with  his  action.^  In  this  the  juris- 
diction in  chancery  had  its  origin.  In  case  of  a  lost  or  destroyed 
bond  profert  could  not  be  made,  and  the  court  interposed  on  the 
ground  of  accident.*  Afterwards  when  courts  of  law  permitted  pro- 
fert to  be  dispensed  with  in  ca^es  of  actions  on  lost  bonds,  courts 
of  chancery  doubted  whether  courts  of  law,  according  to  the  course 
of  their  proceeding,  could  legally  give  indemnity  at  cJl,  and  if  they 
could,  whether  they  could  make  that  indemnity  adequate  and  ample ; 

20.  Shannon  ▼.  Hall,  72  BL  354,  22  6.  Note:    48   L.RA.(N.S.)    648  et 

Am.  Rep.  146.  seq. 

1.  Shannon  v.  Hall,  72  IlL  364,  22  6.  Fleet  ▼.  Hertz,  201  111.  594,  66 
Am.  Rep.  146.    See  also  Records.  N.  E.  858,  94  A.  S.  R.  192  and  note; 

2.  Shannon  v.  Hall,  72  111.  354,  22  Edwards   v.   McKee,   1  Mo.   123,  13 
Am.  Rep.  146;  Cooper  v.  Flesner,  24  Am.  Dec.  474  and  note. 

Okla.    47,    103   Pac.    1016,   20    Ann.       Note:  94  A.  S.  R.  465. 

Cas.   29   and  note,   23  L.R.A.(N.S.)       7.  Long  v.  Constant,  19  Mo.  320, 

1180.  61  Am.  Dec.  559. 

3.  Note:  20  Ann.  Cas.  34.  8.  Kemey  v.  Kerney,  6  Leigh  (Va.) 

4.  Edwards  v.  McKee,  1  Mo.  123,  478,  29  Am.  Dec  213. 
13  Am.  Dec.  474  and  note.  Note:  94  A.  S.  R.  465. 

Note:  94  A.  S.  R.  465.  See  also  Equity,  vol.  10,  p.  291. 
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and  tliey  retained  and  continued  to  exercise  the  jurisdiction  on  that 
ground;  and  there  is  an  additional  ground  for  the  jurisdiction  of 
equity  when  the  complainant  seeks  to  obtain  a  discovery  from  the 
respondent  as  to  the  instrument  lost  or  destroyed,  and  relief  conse- 
quent on  the  discovery.*  At  any  rate  jurisdiction  to  entertain  suits 
on  lost  and  destroyed  instruments  under  seal  has  been  entertained 
by  equity  courts  from  an  early  day,  and  the  jurisdiction  of  a  court 
of  equity  to  give  relief  in  the  case  of  lost  bonds  is  now  too  well 
established  ever  to  be  called  in  question.*^  Relief  may  be  had  in 
equity  not  only  against  the  principal  obligor,**  but  against  his  surety 
or  executor.**  Where  a  statute  renders  it  unnecessary  to  make  pro- 
fert  of  the  instrument  sued  on,  the  effect  of  the  statute  is  to  remove 
every  obstacle  to  the  prosecution  of  a  suit  in  courts  of  law,**  and 
even  in  the  absence  of  such  a  statute  it  has  been  held  that  when 
the  deed  cannot  be  produced,  the  plaintiff  may  excuse  himself  from 
making  a  profert  by  averring  that  the  deed  has  been  lost,  by  time 
and  accident,**  and,  although  there  is  authority  to  the  contrary,  it 
may  now  be  stated  that  courts  of  law,  both  in  this  country  and  in 
England,  take  cognizance  of  suits  on  lost  bonds.**  In  the  case  of 
negotiable  bonds  there  is  an  additional  difficulty  in  providing  indem- 
nity to  protect  the  defendant  from  the  possible  claims  of  a  bona  fide 
purchaser,  and  on  this  ground  a  plaintiff  has  usually  been  left  to 
seek  relief  in  equity.** 

18.  Non-negotiable  Bills  and  Notes. — In  an  action  on  a  promissory 
note,  the  defendant  not  being  entitled  to  oyer,  a  profert  is  not 
necessary,*'  nor  is  it  necessary  to  set  out  the  note  in  the  declara- 
tion, but  it  may  be  given  in  evidence  on  the  general  counts.**  The 
production  of  a  promiasory  note  is  not  therefore  always  indispensable 
to  a  recovery  on  it.**  When  it  appears  that  there  could  be  no  recov- 
ery on  the  instrument  if  it  came  into  the  hands  of  a  bona  fide  pur- 
chaser for  value  the  only  difficulty  in  permitting  an  action  at  law 
is  one  of  evidence,**  and  though  the  best  evidence  in  the  power  of 

9.  Note:  94  A.  S.  R.  465.  15.  Notes:  13  Am.  Dec.  479;  29  Am. 

10.  Bloomington  v.  Smith,  123  Ind.   Dec.  215;  94  A.  S.  R.  465;  16  L.R.A. 
41,  23  N.  E.  972,  18  A.  S.  R.  310   205. 

and  note;  Carter  v.  Jones,  40  N.  C.  16.  Bloomington  v.  Smith,  123  Ind. 
196,  49  Am.  Dec.  425.  41,  23  N.  E.  972,  18  A.  S.  R.  310  and 

11.  Edwards  v.  McKee,  1  Mo.  123,   note. 

13  Am.  Dec.  474  and  note.  17.  McCuUoch    v.    Smith,    24    Ind. 

12.  Kerney  v.  Kemey,  6  Leigh  (Va.)    App.  536,  57  N.  E.  143,  79  A.  S.  R. 
478,  29  Am.  Dec.  213.  281. 

Note:  49  Am.  Dec.  428.  18.  United   States  Bank  v.   Sill,   5 

13.  Note:  94  A.  S.  R.  465.  Conn.  106,  13  Am.  Dec.  44  and  note; 

14.  Fleet  v.  Hertz,  201  111.  594,  66  McCulloch  v.  Smith,  24  Ind.  App.  536, 
N.  E.  858,  94  A.  S.  R.  192  and  note;  57  N.  E.  143,  79  A.  S.  R.  281. 
McCulloch    V.    Smith,    24    Ind.    App.  19.  Reynolds  v.   French,  8  Vt.  85, 
536,  57  N.  E.  143,  79  A.  S.  R.  281  and  30  Am.  Dec.  456. 

note.  20.  Note:  48  L.R.A.(N.S.)  648. 
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Ilie  parties  must  always  be  furnished,*  if  tlie  original  is  lost  or 
destroyed  by  accident,  and  no  fault  is  imputable  to  the  party,  it  is 
sullicient,  and  secondary  evidence  may  be  admitted.*  It  has,  there- 
fore. I)een  held  that  the  loss  or  destruction  of  a  note  pending  an 
actiun  at  law  on  it  is  not  fatal  to  such  action,'  and  even  though  the 
iOPs  occurred  before  an  action  was  brought  on  it  the  party  who  lost 
it  may  proceed  by  action  at  law,  where  the  instrument  was  not 
negotiable  *  or,  being  negotiable,  has  not  been  negotiated  or  indorsed,* 
or  has  been  specially  indorsed  to  a  particular  individual,  to  whom 
it  is  exclusively  payable.*  Recovery  has  been  allowed  not  only  on 
notes '  and  checks,*  but  also  on  certificates  of  deposit  •  and  pass 
books  of  savings  banks.*^  It  is  a  well  settled  rule,  also,  that  where 
the  holder  of  a  bank  note  cuts  it  in  two  for  the  purpose  of  trans- 
mitting it  safely  by  mail,  and  one  of  the  parts  is  lost,  he  may  recover 
the  whole  amount  from  the  parties  liable  thereon  by  proving  such 
loss,  and  presenting  the  other  half.**  By  cutting  the  notes  in  two, 
their  negotiability  is  destroyed  until  reunited,  and  it  would  be  almost 
impossible  for  the  finder  of  the  lost  halves  to  recover  on  them.  If 
he  did,  it  would  be  by  making  it  appear  that  they  were  the  halves 

1.  Simpson  v.  Dall,  3  Wall.  460,  18  6.  Moore  v.  Pall,  42  Me.  450,  66  Am. 

U.  S.  (L.  ed.)  265.  Dec.  297. 

2:  Renner    v.    Columbia    Bank,    9  7.  Chaudron     v.     Hunt,     3     Stew. 

Wheat.  581,  6  U.  S.  (L.  ed.)  166.  (Ala.)  31,  20  Am.  Dec.  60;  Rowley  v. 

3.  Renner  v.  Columbia  Bank,  9  Ball,  3  Cow.  (N.  Y.)  303,  15  Am. 
Wheat.  581,  6  U.  S.  (L.  ed.)  166;  State  Dec.  266;  Clark  v.  Snow,  60  Vt.  205, 
Bank  v.  Aresten,  3  Scam.   (III.)  135,  14  Atl.  87,  6  A.  S.  R.  108. 

36  Am.  Dec.  636 ;  McCuUoch  v.  Smith,  Notes :   13  Am.  Dec.  479 ;  27  Am. 

24  Ind.  App.  536,  57  N.  E.  143,  79  A.  Dec.  128,  129 ;  16  L.R.A.  205. 

S.  R.  281.  8.  Belle  Plaine  First  Nat.  Bank  v. 

Note:  16  L.R.A.  205.  McConnell,  103  Minn.  340,  114  N.  W. 

4.  Chaudron  v.  Hunt,  3  Stew.  (Ala.)  1129,  123  A.  S.  R.  336  and  note,  14 
31,  20  Am.  Dec.  60  and  note;  Rowley  Ann.  Cas.  396,  14  L.R.A.(N.S.)  616. 
V.  Ball,  3  Cow.  (N.  Y.)  303,  15  Am.  9.  Zander  v.  New  York  Security,  etc., 
Dec.  266.  Co.,  178  N.  Y.  208,  70  N.  E.  449,  102 

Notes:   13  Am.  Dec.  479;  29  Am.  A.  S.  R.  492;  Citizens'  Nat.  Bank  v. 

Dec.  215;  27  A.  S.  R.  724;  94  A.  S.  R.  Brown,  45  Ohio  St.  39,  U  N.  E.  799, 

465;  16  L.R.A.  205.  4  A.  S.  R.  526  and  note. 

5.  Chaudron  v.  Hunt,  3  Stew.  (Ala.)  Note:  94  A.  S.  R.  465. 
31,  20  Am.  Dec.  60;  Bridgeford  v.  10.  Note:  94  A.  S.  R.  465. 
Mason\'ille  Mfg.  Co.,  34  Conn.  546,  91  11.  United  States  Bank  v.  SUl,  5 
Am.  Dec.  744;  Moore  v.  Fall,  42  Me.  Conn.  106,  13  Am.  Dec.  44  and  note; 
450,  66  Am.  Dec.  297;  Citizens'  Nat.  State  Bank  v.  Aresten,  3  Scam.  (Ill) 
Bank  v.  Brown,  45  Ohio  St.  39,  11  135,  36  Am.  Dec.  536  and  note;  Mur- 
N.  E.  799,  4  A.  S.  R.  526  and  note;  dock  v.  Union  Bank,  2  Rob.  (La.) 
Lazell  V.  Lazell,  12  Vt.  443,  36  Am.  112,  38  Am.  Dec.  197. 

Dec.  352 ;  Clark  v.  Snow,  60  Vt.  205,       Notes :  13  Am.  Dec.  47,  479 ;  52  Am. 
14  Atl.  87,  6  A.  S.  R.  108  and  note.   Dec.  450. 

Notes:  20  Am.  Dec.  215;  27  A.  S.  R.  As  to  the  loss,  destruction  or  mu- 
724:  91  A.  S.  R.  465;  48  L.R.A.(N.S.)  tilation  of  bank  notes  generally,  see 
r)l«-(i56.  Banks,  vol.  3,  p.  602. 
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of  some  other  notes  than  those  sued  on,  and  such  a  result  could  be 
produced  in  no  other  way  than  from  the  confusion  which  might 
arise  from  the  bank's  having  issued  two  notes  of  the  same  letter  and 
number,  and  from  its  relying  on  the  date  alone  to  distinguish  the 
series.  This  is  its  own  fault,  and  should  not  prejudice  the  holder.** 
So,  also,  though  a  note  is  in  form  negotiable,  if  its  negotiability 
is  restrained  by  statute,  a  recovery  may  be  had  in  an  action  at  law, 
on  proof  of  its  loss.** 

19.  Relief  in  Equity. — The  great  underlying  principle  on  which 
jurisdiction  in  equity  was  originally  assumed  and  the  ground  upon 
which  jurisdiction  is  usually  justified  to-day  is  the  lack  of  an  ade- 
quate remedy  at  law,**  but  where,  as  in  most  jurisdictions,  an  action 
at  law  may  be  brought  on  lost  or  destroyed  instruments,  not  nego- 
tiable in  form,  it  might  be  argued  that  equity  has  no  jurisdiction.** 
Able  judges  have  indeed  denied  that  the  equitable  jurisdiction  extends 
to  suits  on  non-negotiable  instruments  and  other  unsealed  contracts, 
since  an  action  at  law  can  always  be  maintained,  and  no  indem- 
nity is  necessary.**  But  there  is  eminent  authority  in  favor  of  the 
jurisdiction  in  equity,  as  well  in  regard  to  instruments  not  negotiable 
as  those  which  are.*'  It  is  sometimes  stated  that  equity  early  assumed 
this  jurisdiction  in  cases  of  lost  non-negotiable  paper  on  the  ground 
that  there  could  be  no  profert  of  the  instrument  in  an  action  at  law.*® 
Profert  is  not  necessary  in  an  action  at  law  on  a  promissory  note,** 
and  it  is  for  this  reason  that  the  courts  have  always  been  free  to 
give  relief  at  law.*^  In  individual  cases  the  jurisdiction  of  equity 
may  be  justified  on  the  ground  that  it  is  incidental  to  a  bill  of 
discovery,*  but  the  principal  grounds  of  the  jurisdiction  in  equity 
must  be  the  accident  by  which  that  which  the  parties  have  con- 
stituted their  contract  has  become  incapable  of  performing  its  destined 
office,*  and  the  fact  that  a  court  of  equity  alone  can  fully  protect 
the  defendant  by  its  decree  from  all  liabilities  which  may  arise,* 
because  it  can  require  indemnity  not  only  against  the  instrument 

12.  United   States  Bank  v.   Sill,  5  18.  Note:  48  L.R.A.(N.S.)  648-656. 
Conn.  106,  13  Am.  Dec.  44  and  note.  19.  McCulloch    v.    Smith,    24    Ind. 

13.  Reynolds  v.  French,  8  Vt.  85,  App.  536,  57  N.  E.  143,  79  A.  S.  R. 
30  Am.  Dec.  456.  281. 

Note :  16  L.R.A.  205.  20.  See  supra,  par  18. 

14.  See  Equity,  vol.  10,  p.  271.  1;  Truly  v.  Lane,  7  Smedes  &  M. 

15.  Note:  48  L.R.A.(N.S.)  648-656.  (Miss.)  325,  45  Am.  Dec.  305;  Clark 

16.  Note:  Ann.  Cas.  1912D  246.  v.  Snow,  60  Vt.  205,  14  Atl.-87,  6  A. 

17.  Belle  Plaine  First  Nat.  Bank  v.  S.  R.  108. 

McConnell,  103  Minn.  340,  114  N.  W.  2.  Clark  v.   Snow,   60  Vt.  205,  14 

1129,  123  A.  S.  R.  336  and  note,  14  Atl.  87,  6  A.  S.  R.  108. 

Ann.  Cas.  396,  14  L.R.A.(N.S.)   616;  3.  Truly  v.  Lane,  7  Smedes  &  M. 

Truly  V.  Lane,  7  Smedes  &  M.  (Miss.)  (Miss.)  325,  45  Am.  Dec.  306;  Hart- 

325/45  Am.  Bep,.  305;  Hart-Parr  Co.  Parr  Co.  v.  Keeth,  62  Wash.  464,  114 

V.  Keeth,  62  Wash.  464,  114  Pac.  169,  Pac.  169,  Ann.  Cas.  1912D  243. 
Ann.  Cas.  1912D  243  and  note. 
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itself;  but  also  agaanst  the  damages  and  accumulated  expenses  of 
another  suit.*  The  fact  that,  in  jbl  particular  jurisdiction,  the  legal 
remedy  may,  at  the  present  time,  be  adequate  is  immaterial,  for 
equity,  having  once  assumed  jurisdiction,  does  not  lose  it  by  reason 
of  the  fact  that  the  legal  remedy  later  becomes  adequate.* 

20.  Negotiable  Instruments.— Where  the  instrument  lost  or 
destroyed  is  negotiable  a  bona  fide  holder  talsiing  it  in  the  ordinary 
course  of  trade  would  have  a  right  of  recovery  on  it.*  The  early 
English  cases  therefore  held  that  there  could  be  no  recovery  at  law 
on  a  lost  note  without  showing  that  the  defendant  would  not  be  again 
subject  to  pay  it.'  In  this  country  there  has  been  much  conflict 
of  opinion  on  the  subject;  but  aside  from  statutes  the  great  weight  of 
authority  is  in  harmony  with  the  English  doctrine.*  Relief  at  law 
has  been  refused  on  negotiable  bills  of  exchange,*  promissory  notes,** 
and  bank  notes ;  **  and  the  fact  that  the  sum  involved  is  too  small 
for  a  suit  in  equity  will  not  give  a  right  to  sue  at  law."  In  those 
states  where  the  distinction  between  law  and  equity  is  preserved,  the 
rule  is  clearly  justifiable.**  If  the  original  holder  commence  suit, 
there  is  a  possibility  that  the  paper  may  be  outstanding  in  the  hands 
of  an  innocent  holder  and  hence  the  law  will  not  permit  a  recov- 
ery until  complete  indemnity  is  furnished  against  this  possibility.** 
A  court  of  common  law  cannot  require  such  indemnity  as  a  part 
of  its  judgment.  It  can  neither  impose  terms  on  the  plaintiff  as 
a  condition  of  such  judgment,  nor  prevent  the  issue  of  an  execution 
thereon.**     It  has  been  held,  however,  that  when  a  note  was  lost 

4.  Tnily  ▼.  Lane,  7  Smedes  &  H.  Notes:  94  A.  S.  R.  465;  16  L.R.A. 
(Miss.)  325,  45  Am.  Dec.  305.  205. 

5.  Campbell  v.  Myers,  72  W.  'Va.  9.  Bloomington  v.  Smith,  123  Ind. 
428,  78  S.  E.  671,  48  L.R.A.(N.S.)  41,  23  N.  E.  972,  18  A.  S.  R.  310; 
648  and  note.  See  also  EguiTY,  vol.  Crowe  v.  Clay,  9  Exch.  604,  23  L.  J. 
10,  p.  280.  Exch.  150,  18  Jur.  654,  4  Eng.  Rul. 

6.  McClusky  v.  Qerhauser,  2  Nev.  Cas.  648  and  note. 

47.  90  Am.  Dec.  512.  Note :  16  L.R.A.  205. 

7.  Randolph  v.  Harris,  28  Cal.  561,  10.  Wade  v.  New  Orleans  CanaJ, 
87  Am.  Dec.  139;  Adams  v.  Baker,  16  etc.,  Co.,  8  Rob.  (La.)  140,  41  Am. 
R.  I.  1,  11  AtL  168,  27  A.  S.  R.  721  Dec.  296;  Thayer  v.  Kmg,  16  Ohio 
and  note;  Crowe  v.  Clay,  9  Exch.  604,  242,  45  Am.  Dee.  571;  Moses  v.  Triee, 
23  L.  J.  Exch.  150, 18  Jur.  654,  4  Eng.  21  Grat.  (Va.)  556,  8  Am.  Rep.  609. 
Rul.  Cas.  648  and  note.  11.  Tower  v.  Appleton  Bank,  3  Al- 

Note:  16  L.R.A.  205.  len  (Mass.)  387,  81  Am.  Deo.  665. 

8.  State  Bank  ▼.  Aresten,  3  Scam.       12.  Note:  16  LJt.A.  205. 

(111.)  135,  36  Am.  Dec.  536;  Bloom-  13.  Campbell  v.  Myers,  72  W.  Va. 
ington  V.  Smith,  123  Ind.  41,  23  N.  E.  428,  78  S.  E.  671,  48  L.R.A.(N.S.) 
972,  18  A.  S.  R.  310;  McClusky  v.  648  and  note. 
Gerhauser,  2  Nev.  47,  90  Am.  Dec.  Note :  4  Eng.  RuL  Cas.  654. 
512;  Moses  v.  Trice,  21  Grat.  (Va.)  14.  Butler  v.  Joyce,  9  Mackey  (D. 
556,  8  Am,  Rep.  609;  Campbell  v.  C.)  191,  16  L.R.A.  205;  Thayet  v. 
Myers,  72  W.  Va.  428,  78  S.  E.  671,  King,  15  Ohio  242,  45  Am.  Dec,  571. 
48  L.R.A.(N.S.)  648  and  note.  15.  Thayer  v.  King,  15  Ohio  242, 
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after  the  siut  on  it  was  brought,  juriBdiction  is  not  lost  by  a  loss 
of  the  proofs  on  which  it  would  found  its  judgment,  the  courts  treat- 
ing the  question  as  one  simply  of  evidence,  and  hold,  notwithstanding 
the  peculiarities  of  negotiable  paper,  that  the  ordinary  principles 
relating  to  secondary  evidence  apply .^*  Moreover,  in  several  early 
American  cases  an  action  at  law  was  maintained  on  a  lost  negotiable 
bill  or  note  without  any  discussion  of  the  question  of  jurisdiction.^ ^ 
But  most  of  these  decisions  were  in  jurisdictions  where  the  common 
law  courts  sometimes  administered  equitable  reUef.^^  Where  the 
distinctions  between  law  and  equity  have  been  abolished  the  reasons 
for  refusing  relief  no  longer  exist,  and  it  is  settled  that  an  action 
at  law  may  be  maintained  against  the  maker  of  a  lost  note.^'  In 
Louisiana,  where  the  civil  law  prevails,  the  question  of  jurisdiction 
as  between  law  and  equity  on  a  lost  note  does  not  arise,  and  a  suit 
will  lie  on  it  by  indemnifying  the  defendant •• 

21.  Instruments  Subject  to  Equities. — Since  the  only  difficulty  in 
the  way  of  permitting  an  action  at  law  on  a  lost  negotiable  instru- 
ment is  that  of  indemnity,^  all  that  is  required  to  entitle  the  plain- 
tifiF  to  recover  is  proof  that  the  defendant  can  pay  the  note  without 
the  hazard  of  being  required  to  pay  it  a  second  time.*  Accordingly 
it  has  been  held  that  the  holder  is  entitled  to  recover  where  the  instru- 
ment has  been  destroyed,^  or  has  been  traced  to  the  possession  of  the 
defendant  or  of  an  indorser,^  or  when  any  future  action  on  the  note 

45  Am.  Deo.  571;  Moses  v.  Trice,  21  W.  1016,  42  A.  8.  B.  683  and  note, 
Grat.  (Va.)  556,  8  Am.  Rep.  609.         24  L.R.A.  444;   Moses   v.   Tricey  21 

16.  Butler  v.  Joyce,  9  Mackey  (D.   Grat  (Va.)  556,  8  Am.  Rep.  609. 

C.)  101,  16  L.R.A.  205;  Moore  v.  20.  Brent  v.  Ervin,  3  Mart.  N.  8. 
Fall,  42  Me.  450,  66  Am.  Dec.  297.         (La.)  303,  16  Am.  Dec.  157. 

Notes:  94  A.  S.  R.  465;  16  L.R.A.       Note:  16  L.R.A.  205. 
205.  1.  See  supra,  par.  20. 

17.  Notes:  94  A.  S.  R.  465;  16  2.  Adams  v.  Baker,  16  R.  L  1,  U 
L.R.A.  205.  Atl.  168,  27  A.  S.  R.  721. 

18.  Bridgeford  v.  Masonville  Mfg.  3.  Simpson  v.  Ball,  3  Wall.  460,  18 
Co.,  34  Conn.  546,  91  Am.  Dec.  744;  U.  S.  (L.  ed.)  265;  Chaudron  v.  Hunt, 
Tower  v.  Appleton  Bank,  3  Allen  3  Stew.  (Ala.)  31,  20  Am.  Dec.  60; 
(Mass.)  387,  81  Am.  Dec.  665  and  Wade  v.  New  Orleans  Canal,  etc.,  Co., 
note;  Savannah  Nat.  Bank  v.  Has-  8  Rob.  (La.)  140,  41  Am.  Dec.  296; 
kins,  101  Mass.  370,  3  Am.  Rep.  373;  Fells  Point  Sav.  Inst.  v.  Weedon,  18 
Hinckley  v.  Union  Pac.  R.  Co.,  129  Md.  320,  81  Am.  Dec.  603;  Long  v. 
Mass.  52,  37  Am.  Rep.  297.  Constant,  19  Mo.  320,  61  Am.  Dec. 

Notes:  13  Am.  Dec.  479;  16  LJR.A.  559;  Rowley  v.  Ball,  3  Cow.  (N.  Y.) 

205.  303,  15  Am.  D|ec.  266 ;  Thayer  v.  King, 

19.  Randolph  v.  Harris,  28  Cal.  561,  15  Ohio  242,  45  Am.  Dec.  571  and 
87  Am.  Dec.  139;  Bridgeford  v.  Ma-  note;  Campbell  v.  Myers,  72  W.  Va. 
Bonvillc  Mfg.  Co.,  34  Conn.  546,  91  428,  78  S.  E.  671,  48  L.R.A.(N.S.) 
Am.  Dec.  744;  Matthews  v.  Matthews,  648. 

97  Me.  40,  53  Atl.  831,  94  A.  S.  R.       Notes:  13  Am.  Dec.  482;  16  L.R.A. 

464  and  note;  Kirkwood  v.  Hastings   205. 

First  Nat.  Bank,  40  Neb.  484,  58  N.       4.  West  Philadelphia  Nat.  Bank  v. 
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will  be  barred  by  the  statute  of  limitations.*  It  is  the  practice  in 
some  courts  which  permit  an  action  at  law  to  postpone  the  case 
from  term  to  term  until  the  note  shall  have  been  barred  by  limita- 
tion^  so  that  no  recovery  can  be  had  thereon  by  a  stranger;  in  such 
cases  indemnity  is  not  neceasary.*  Where  the  estate  of  the  defend- 
ant is  insolvent  it  will  be  protected  ivithout  any  indemnity  bond, 
since  no  creditor  who  has  not  presented  his  claim  to  the  commis- 
sioners can  maintain  any  action  on  it  against  the  estate  unless  there 
is  a  surplus  remaining  after  all  the  debts  allowed  have  been  paid 
and  therefore  an  action  will  lie  at  law.'  A  more  difficult  problem 
is  presented  where  negotiable  paper  is  lost  after  maturity.  It  is  a 
well  recognized  principle  that  such  paper,  received  after  it  is  due, 
is  charged  with  all  the  equities  existing  between  the  original  parties,^ 
and  anyone  into  whose  hands  it  may  come,  by  finding  or  other- 
wise, holds  it  subject  to  all  the  inflrmities  of  such  paper.  He 
takes  only  the  rights  of  his  assignor,  and  cannot  be  a  bona  fide  pur- 
chaser.* On  this  reasoning  some  courts  have  held  that  where  a 
negotiable  note  is  lost  after  maturity  an  action  at  law  will  lie  there- 
on, whether  the  whole  instrument  was  due  at  the  time  of  the  loss,^® 
or  only  part  of  it.^^  It  is  true  that  the  person  taking  a  dishonored 
note  takes  it  subject  to  all  the  equities  attaching  to  the  instrument 
in  the  hands  of  the  original  parties;  and  that,  when  the  note  has 
been  lost,  he  holds  it  subject  to  all  the  objections  which  affected 
it  in  the  hands  of  the  party  who  first  tortiously  transferi'ed  it,  but 
the  maker  may  not  be  able  to  show  that  the  note  was  lost  after 
maturity.**  The  finder,  like  any  other  holder,  may  make  out  prima 
facie  a  cause  of  action  by  simply  producing  the  instrument  and 
verifying  the  signature,**  and  thus  subject  the  defendant  to  the 
annoyance  and  hazard  of  an  action,  and  to  the  necessity  of  proving 

Field,  143  Pa.  St.  473,  22  Atl.  829,  Am.  Dec.  571. 

24  A.  S.  R.  662.  9.  Clark  v.  Snow,  60  Vt.  206, 14  Aa 

5.  Moore  v.  Fall,  42  Me.  450,  66  87,  6  A.  S.  R.  108. 

Am.  Dec.  297;  Fells  Point  Sav.  Inst.  10.  Fells  Point  Sav.  Inst.  v.  Wee- 
V.  Weedon,  18  Md.  320,  81  Am.  Dec.  don,  18  Md.  320,  81  Am.  Dec.  603; 
603;  Adams  v.  Baker,  16  R.  I.  1,  11  Matthews  v.  Matthews,  97  Me.  40,  53 
Atl.  168,  27  A.  S.  R.  721;  Campbell  Atl.  831,  94  A.  S.  R.  464;  Clark  v. 
V.  Myers,  72  W.  Va.  428,  78  S.  E.  Snow,  60  Vt.  205,  14  Atl  87,  6  A.  S. 
671,  48  L.R.A.(N.S.)    648  and  note.   R.  108. 

Notes:  13  Am.  Dec.  479;  94  A.  S.       Notes:   16  L.R.A.  205;  48  L.R.A. 
R.  465;  16  L.R.A.  205.  (N.S.)  648^657. 

6.  Matthews  v.  Matthews,  97  Me.  40,       11.  Thayer  v.  King,  15  Ohio  242, 
53  Atl.  83lJ  94  A.  S.  R.  464  and  note.  45  Am.  Dec.  571. 

7.  Adams  v.  Baker,  16  R.  I.  1,  11       Note:  45  Am.  Dec.  574. 

Atl.  168,  27  A.  S.  R.  721.    As  to  the  12.  Moses  v.  Trice,  21  Grat.  (Va.) 

requirement  of  presentation  of  claims  556,  8  Am.  Rep.  609. 

in  insolvency  proceedings,  see  Insol-  13.  Adams  v.  Baker,  16  R.  I.  1,  11 

VENCY,  vol.  14,  p.  652.  Atl.  168,  27  A.  S.  R.  721, 

8.  Thayer  v.  King,  16  Ohio  242,  45  Note :  16  L.R.A.  205. 
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that  the  note  was  overdue  when  it  came  into  the  plaintiflTs  possession.** 
A  defendant  ought  not  to  be  exposed  to  such  risk  without  indem- 
nity,** and  so  the  better  opinion  is  that  loss  after  maturity  cannot 
give  jurisdiction  at  law.** 

22.  Recovery  against  Acceptor,  Indorser  or  Drawer. — In  a  major* 
ity  of  the  cases  of  negotiable  instruments  so  far  considered  the  action 
was  against  the  maker  of  a  promissory  note.  The  only  difficulty 
in  such  cases  is  to  protect  the  defendant  from  being  called  on  to 
pay  a  second  time  to  a  bona  fide  holder.  The  acceptor  of  a  bill  of 
exchange  not  only  has  a  right  to  such  protection,  but  he  has  a  right 
to  have  the  bill  surrendered  to  him  on  its  payment,  to  be  used  as 
a  voucher  in  his  settlement  with  the  drawer,*'  and  where  payment 
is  demanded  of  an  indorser,  he  is  entitled  to  the  possession  of  the 
note,  in  order  to  have  his  recourse  over  against  the  maker.**  Both 
the  acceptor  and  indorser  after  payment  have  a  property  interest  in 
the  note  and  may  need  it  to  use  in  various  ways  as  the  evidence  of 
their  own  right  therein.**  It  has,  therefore,  been  held  even  in  juris- 
dictions which  allow  an  action  at  law  against  the  maker  of  a  note 
that  it  cannot  be  contended  that  a  recovery  at  law  can  be  had  against 
an  acceptor  or  indorser,  on  a  simple  bond  protecting  the  defendant.*^ 
Some  few  jurisdictions  permit  an  action  at  law  against  an  acceptor,* 
but  the  great  weight  of  authority  even  in  jurisdictions  allowing  a 
recovery  at  law  against  the  maker  holds  that  an  action  at  law 
against  an  indorser  cannot  be  maintained  on  a  lost  instrument.* 
Actions  on  lost  checks  present  a  problem  somewhat  similar  to  that 
involved  in  suit  on  bills  of  exchange.  An  uncertified  check  is  an 
unaccepted  bill  of  exchange,  and  there  is  no  rule  of  law  which  would 
require  a  bank,  without  the  consent  of  the  depositor,  to  pay  out  the 
money  of  its  depositor  on  an  alleged  lost  check ;  and  a  demand  that 
it  do  so  would  be  fruitless.  The  bank's  obligation  is  to  pay  the  depos- 
itor's money  to  holders  of  checks  issued  by  him,  and  its  protection, 
and  the. protection  of  all  depositors,  requires  that  the  checks  be  pro- 
duced and  surrendered  before  payment.*    Therefore,  though  the  holder 

14.  Note :  13  Am.  Dec.  479.  19.  Tuttle    v.     Standish,     4     Allen 

15.  Moses  V.  Trice,  21  Grat.  (Va.)  (Mass.)  481,  81  Am.  Dec.  712. 
556,  8  Am.  Rep.  609.  Note:  16  L.R.A.  205. 

16.  Butler  v.  Joyce,  9  Mackey  (D.  20.  Savannah  Nat.  Bank  v.  Haskins, 
C.)  191, 16  L.R.A.  205;  Moses  v.  Trice,  101  Mass.  370,  3  Am.  Rep.  373. 

21  Grat.  (Va.)  556,  8  Am.  Rep.  669;  Note:  16  L.R.A.  205. 

Campbell  v.  Mvers,  72  W.  Va.  428,  78  1.  Note:  48  L.R.A.(N.S.)  648-657. 

S.  E.  671,  48  L.R.A.(N.S.)  698.  2.  Tuttle     v.     Standish,     4     Allen 

Notes:   13  Am.  Dec.  479;  4  Eng.  (Mass.)    481,   81  Am.  Dec.   712   and 

Rul.  Cas.  654.  note;  Savannah  Nat.  Bank  v.  Haskius, 

17.  Savannah  Nat.  Bank  v.  Haskins,  101  Mass.  370,  3  Am.  Rep.  373. 
101  Mass.  370,  3  Am.  Rep.  373.  Note:  16  L.R.A.  205. 

18.  Tuttle    V.     Standish,    4    Allen  3.  Belle  Plaine  First  Nat.  Bank  v. 
(Mass.)  4S1,  81  Am.  Dec.  712.  McConnell,  103  Minn.  340,  114  N.  W. 
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of  a  check  ordinarily  has  no  recourse  against  the  drawer  thereof 
until  he  has  presented  tlie  check  to  the  bank  on  which  it  is  drawn 
and  payment  has  been  refused/  such  presentment  and  refusal  are 
excused  in  the  case  of  a  check  lost  or  destroyed/  and  the  only  difli- 
culty  is  that  of  indemnity  in  case  the  instrument  reaches  the  hands 
of  a  bona  fide  holder.*  It  has  been  held  in  jurisdictions  making  no 
distinction  between  equity  and  law  that  the  payee  may  recover 
against  the  drawer  of  the  check  in  an  action  at  law.^  It  would  seem 
that  this  result  might  be  sustained  in  all  jurisdictions  if  the  action 
were  brought  on  the  original  debt,  for  an  unaccepted  check  or  draft 
in  the  usual  form  does  not,  in  the  absence  of  special  circumstances, 
amount  to  an  assignment  of  any  part  of  the  drawer's  deposit  in  bank/ 
and  the  presumption,  in  the  absence  of  evidence  to  the  contrary,  is 
that  the  check  was  accepted  conditionally,  and  the  debt  is  not  dis- 
'  charged  until  the  check  is  paid.^  There  might,  of  course,  be  a  right 
of  action  against  the  bank  itself  where  the  bank,  after  it  had  been 
duly  notified  of  the  issuance  of  the  check  and  of  its  loss,  permitted 
an  insolvent  depositor  to  withdraw  all  his  funds  against  which  the 
check  was  drawn,*^  and  a  payee,  to  whom  a  draft  is  sent  for  collec- 
tion, may  by  failure  to  notify  the  drawer  of  the  loss  for  several 
months  after  it  occurs  estop  himself  to  recover  against  the  drawer.^* 
\  23.  Recovery  under  Statutes. — In  several  jurisdictions  recovery 
at  law  on  lost  negotiable  notes  is  now  permitted  by  statute,^*  In 
England  the  remedy  to  the  holder  of  a  lost  bill,  which  was  imper- 
fectly given  by  statute  9  &  10  Wm.  Ill,  was  subsequently  extended 
by  the  Common  Law  Procedure  Act  of  1854,  and  these  provisions  are 
embodied  in  and  further  extended  by  the  Bills  of  Exchange  Act 

1129,  123  A.  S.  R.  336,  14  Ann.  Gas.  65  S.  E.  261,  137  A.  S.  R.  808,  24 
396,  14  L.R.A.(N.S.)  616.  L.R.A.(N.S.)  644. 

4.  Belle  Plains  First  Nat  Bank  v.       Note :  123  A.  S.  R.  341. 
McConnell,  103  Minn.  340,  114  N.  W.       9.  Belle  Plaine  First  Nat.  Bank  ▼, 
1129,  123  A.  S.  R.  336,  14  Ann.  Gas,   McConnell,  103  Minn.  340,  114  N.  W. 
396,  14  L.R.A.(N.S.)  616.  1129,  123  A.  S.  R.  336,  14  Ann.  Gas. 

5.  Belle  Plaine  First  Nat.  Bank  v.  396,  14  L.R.A.(N.S.)  616;  Smith  v. 
McConnell,  103  Minn.  340,  114  N.  W.  Nelson,  83  S.  C.  294,  65  S.  E.  261, 
1129,  123  A.  S.  R.  336,  14  Ann.  Cas.  137  A.  S.  R.  808,  24  L.R.A.(N.S.) 
396,  14  L.R.A.(N.S.)    616.     But  see  644. 

Gilby  Bank  v.  Famsworth,  7  N.  D.  10.  Belle  Plaine  First  Nat.  Bank  v. 

8,  72  N.  W.  901,  38  L.R.A.  843.  McConnell,  103  Minn.  340,  114  N.  W. 

6.  Belle  Plaine  First  Nat.  Bank  v.  1129,  123  A.  S.  R.  336  and  note,  14 
McConnell,  103  Minn.  340,  114  N.  W.  Ann.  Cas.  396,  14  L.R.A.(N.S.)  616. 
1129,  123  A.  S.  R.  336,  14  Ann.  Cas.  11.  Gilby  Bank  v.  Famsworth,  7  K. 
396,  14  L.R.A.(N.S.)  616.  D.  6,  72  N.  W.  901,  38  L.R.A.  843. 

7.  Belle  Plaine  First  Nat.  Bank  v.  12.  Bridgeford  v.   Masonville  Mfg. 
McConnell,  103  Minn.  340,  114  N.  W.  Co.,  34  Conn.  546,  91  Am.  Dec  744. 
1129,  123  A.  S.  R.  336,  14  Ann.  Cas.  Notes :  13  Am.  Dec.  479 ;  16  L.RJL 
396,  14  L.R.A.(N.S.)  616.  205;  48  L.R.A.(N.S.)   648. 

8.  Smith  V.  Nelson,  83  S.  C.  294, 

.       nS8 
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of  1882,** >  which  provides,  "In  any  action  or  proceeding  upon  a 
bill,  the  court  or  a  judge  may  order  that  the  loss  of  the  instrument 
shall  not  be  set  up,  provided  an  indemnity  be  given  to  the  satisfac- 
tion of  the  court  or  judge  against  the  claims  of  any  other  person 
upon  the  instrument  in  question."  **  There  is  no  corresponding  sec- 
tion in  the  Negotiable  Instruments  Law  now  adopted  in  a  majority 
of  states,**  but  in  several  states  statutes  now  provide  expressly,  for 
bringing  actions  on  lost  bills  and  notes  or  other  instruments.**  Stat* 
utes  authorizing  a  recovery  on  lost  negotiable  paper,  if  indemnity 
is  given,  do  not,  however,  apply  to  a  case  in  which  it  appears  that 
the  paper  is  not  lost,  but  is  in  the  possession  of  a  stranger  to  the 
action  claiming  an  adverse  interest  therein,*'  and  even  under  such 
a  broad  statute  as  that  passed  in  England  there  appears  to  be  noth- 
ing to  affect  the  common  law  rule  that  the  right  of  action  on  the 
consideration  is  gone.*® 

24.  Jurisdiction  in  Equity. — ^When  no  action  at  law  is  permitted 
on  a  lost  negotiable  instrument  it.  is  apparent  that  equity  has  juris- 
diction and  should  give  relief.**  In  England,  where  the  doctrine 
is  firmly  established  that  such  an  action  cannot  be  maintained,  the 
sole  remedy  of  the  owner  is  in  a  court  of  chancery,  which  can  adjust 
the  equities  of  the  parties,  and  require  suitable  indemnity  as  a  con- 
dition of  relief.*®  In  American  jurisdictions  which  follow  the  Eng- 
lish doctrine  equity  is  the  proper  forum  in  such  cases,  because 
therein,  and  not  on  the  law  side,  indemnity  may  be  required  of  the 
plaintiff  against  loss  should  the  instrument  be  subsequently  found 
in  the  possession  of  another,  to  whom  it  may  have  been  indorsed 
by  the  payee  before  maturity.*     It  is,  moreover,  established  that 

13.  Note :  4  Eng.  Rul.  Gas.  653.  Am.  Dec.  679 ;  Bridgef  ord  v.  Mason- 

14.  Note :  4  Eng.  Rul.  Cas.  166.  viUe  Mfg.  Co.,  34  Conn.  546,  91  Am. 

15.  See  Bills  and  Notes,  vol.  3,  p.  Dec.  744;  Moore  v.  Fall,  42  Me.  450, 
852.  66  Am.  Dec.  297;  Savannah  Nat.  Bank 

16.  Bridgeford  v.  Masonville  Mfg.  v.  Haskins,  101  Mass.  370,  3  Am.  Rep. 
Co.,  34  Conn.  546,  91  Am.  Dec.  744;  373;  Adams  v.  Baker,  16  R.  I.  1,  11 
Tuttle  V.  Standish,  4  Allen  (Mass.)  Atl.  168,  27  A.  S.  R.  721;  Crowe  v. 
481,  81  Am.  Dec.  712  and  note;  Blade  Clay,  9  Exch.  604,  23  L.  J.  Exch.  150, 
V.  Noland,  12  Wend.  (N.  Y.)  173,  27  18  Jiir.  654,  4  Eng.  Rul.  Cas.  648. 
Am.  Dec.  126;  Read  v.  BuiTalo  Marine  1.  O'Bannon  v.  Mvers,  36  Ala.  551, 
Bank,  136  N.  Y.  454,  32  N.  E.  1083,  76  Am.  Dec.  335;  Bridgeford  v.  Ma- 
32  A.  S.  R.  758.  sonville  Mfg.   Co.,  34  Conn.  546,  91 

Notes:  13  Am.  Dec.  479;  16  L.R.A.  Am.  Dec.  744;  Bloomington  v.  Smith, 

205;  48L.R.A.(N.S.)  648;  4  Eng.  Rul.  123  Ind.  41,  23  N.  E.  972,  18  A.  S. 

Cas.  166,  167.  R.  310;  Bare  v.  Ford,  74  Kan.  593,  87 

17.  Read  v.  Buffalo  Marine  Bank,  Pac.  731,  118  A.  S.  R.  336,  11  Ann. 
136  N.  Y.  454,  32  N.  E.  1083,  32  A.  S.  Caa.  251;  Murdock  v.  Union  Bank,  2 
R.  758.  Rob.    (La.)    112,   38   Am.    Dec.    197; 

18.  Note :  4  Eng.  Rul.  Cas.  166,  167.  Tuttle  v.   Standish,  4  Allen    (Mass.) 

19.  Bloomington  v.  Smith,  123  Ind.  481,  81  Am.  Dec.  712;  Thayer  v.  King, 
41,  23  N.  E.  972, 18  A.  S.  R.  310.  15  Ohio  242,  45  Am.  Dec.  571;  Adams 

20.  Welton  v.  Adams,  4  Cal.  37,  60  v.  Baker,  16  R.  I.  1,  11  Atl.  168,  27 
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equity  will  exercise  jurisdiction  even  though  the  law  court  will  give 
relief  in  like  casee.^  Thus,  relief  has  been  given  in  equity  where 
the  note,  though  negotiable,  wag  lost  without  having  been  indorsed,* 
or  after  maturity,*  Where  a  remedy  is  given  at  law  the  jurisdic- 
tion of  equity  may  be  justified  on  the  grounds  of  the  need  for  dis- 
covery,* but  more  properly  on  the  ground  that  the  legal  remedy  is 
never  adequate.  Where  the  note  was  due  at  the  time  it  was  lost, 
ther  maker  would  be  exposed  to  the  hazard  of  showing  that  fact  by 
legal  evidence.*  Moreover,  in  all  cases  where  there  has  been  an 
accidental  loss  of  the  note  or  bill,  the  plaintiff  cannot  comply  with 
the  defendant's  right  under  his  contract  to  have  the  identical  instru- 
ment surrendered.'  Some  provision  should,  therefore,  be  made  to 
relieve  the  defendant  from  the  embarrassment  arising  from  the  fact 
that  he  will  have  no  voucher  of  payment.  The  nature  of  the  seciu:- 
ity  to  be  required  can  be  determined  only  on  a  hearing  on  the  merits, 
and  for  this  the  machinery  of  an  action  at  law  is  unfitted.^  The 
remedy  afforded  by  a  court  of  equity  in  such  cases  is  appropriate 
and  complete.  Without  embarrassment  from  the  technical  rules 
which  control  the  administration  of  courts  of  law,  it  adapts  its  decrees 
and  process  to  the  circumstances  of  each  ca^e  as  it  arises.*  The 
jurisdiction  of  equity  having  once  been  established  the  fact  that 
the  legal  remedy  is  later  made  wholly  adequate  is  immaterial.** 

Rights  of  Parties 

25.  Persons  Entitled  to  Relief.— -The  majority  of  actions  on  lost 
or  destroyed  instruments  have  been  brought  by  the  original  parties 
thereto.    When  an  instrument  is  negotiable  it  is  equally  clear  that 

A.  S.  R.  721;  Smith  v.  Nelson,  83  S.  6.  Truly  v.  Lane,  7  Smedes  &  M. 
C.  294,  65  S.  E.  261,  137  A.  S.  R.  808,  (Miss.)  325,  45  Am.  Dec.  305. 
24  L.R.A.(N.S.)  644;  Moses  v.  Trice,  6.  Rowley  v.  Ball,  3  Cow.  (N.  Y.) 
21  Grat.  (Va.)  556,  8  Am.  Rep.  609;  303,  15  Am.  Dec.  266. 
Campbell  v.  Mvers,  72  W.  Va.  428,  7.  Savannah  Nat.  Bank  v.  Haskins, 
78  S.  E.  671,  48  L.R.A.(N.S.)  648  101  Mass.  370,  3  Am.  Rep.  373  and 
and  note.  note;  Crowe  v.  Clay,  9  Exch.  604,  23 

Notes :  6  A.  S.  R.  110 ;  94  A.  S.  R.  L.  J.  Exch.  150,  18  Jur.  654,  4  Eng. 
465.  Rul.  Cas.  648  and  nota 

2.  Truly  v.  Lane,  7  Smedes  &  M.       Note :  94  A.  S.  R.  465. 

(Miss.)  325,  45  Am.  Dec.  305.  8.  Savannah  Nat.  Bank  v.  TTw^Mtw, 

Note :  94  A.  S.  R.  465.  101  Mass.  370,  3  Adl  Rep.  373. 

3.  Campbell  v.  Myers,  72  W.  Va.  9.  Savannah  Nat.  Bank  v.  Haskins, 
428,  78  S.  E.  671,  48  L.R.A.(N.S.)  648  101  Mass.  370,  3  Am.  Rep.  373;  Row- 
and  note.  ley  v.  Ball,  3  Cow.   (N.  T.)   303,  15 

Note:  94  A.  S.  R.  465.  Am.  Dec.  266;  Crowe  v.  Clay,  9  Exch. 

4.  Campbell  v.  Myers,  72  W.  Va.  604,  23  L.  J.  Exch.  150,  18  Jur.  654. 
428,  78  S.   E.   671,  48  L.R.A.(N.S.)    4  En^.  Rul.  Cas.  648. 

648.  10.  Notes:    94    A.    S.    R.    465;    48 

Notes:  94  A.  8.  R.  465;  16  L.R.A.  L.R.A,(N.S.)  648.  See  also  Equity, 
205.  vol.  10,  p.  280. 
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a  bona  fide  holder  is  entitled  to  sue  whether  the  action  be  at  law/^ 
or  in  equity.**  And  though  by  the  loss  or  destruction  of  the  instru- 
ment, while  in  the  hands  of  the  payee,  he  cannot  assign  the  evi- 
dence of  the  debt  so  as  to  give  the  assignee  the  rights  of  a  holder 
of  the  instrument,  or  transfer  full  title  under  a  statute  regulating 
the  assignment  of  bonds  and  notes,  yet  the  assignment  of  the  debt 
represented  by  the  instrument  will  be  sufficient  to  allow  the  assignee 
to  maintain  suit  on  it  at  law,**  or  in  equity.**  A  surety  who  had 
paid  the  obligee  in  full  has,  of  course,  a  remedy  in  equity  against 
the  principal  obligor  even  though  the  instrument  is  lost,**  and  a 
person  guaranteeing  the  payment  of  a  bond,  unknown  to  the  obligors, 
but  at  the  request  of  the  obligee  and  the  person  to  whom  he  gives 
it  in  payment  of  a  debt,  becomes  an  equitable  purchaser  of  it  on 
paying  the  amount  thereof  and  can  recover  in  equity  from  the 
obligors  though  the  instrument  is  lost,  and  although  no  action  could 
be  maintained  at  law.**  Even  though  a  person  has  indorsed  a  nego- 
tiable instrument  and  mailed  it  to  a  third  person  in  payment  of  a 
debt,  if  the  instrument  is  lost  and  is  never  delivered  to  such  person, 
the  payee  may  sue  the  maker  on  the  ground  that  title  passes  to  the 
indorsee  only  on  acceptance.*'  Where,  however,  a  person  has  indorsed 
a  negotiable  note  and  it  was  lost  while  in  the  possession  of  an  agent 
of  the  indorsee  the  indorser  cannot  recover  at  law,  as  all  right  to  the 
note  had  been  parted  with  when  it  was  indorsed  and  could  only 
be  restored  by  having  it  returned  or  showing  a  present  title.*® 

26.  Indemnity. — ^Where  a  negotiable  instrument  has  been  lost  the 
maker  is  entitled  to  protection  against  the  possibility  of  its  turning 
up  in  the  hands  of  an  innocent  holder  for  value.**  and  against  such 
liability  the  maker  should  be  indemnified.**    The  filing  of  a  bond 

11.  Renner  v.  Bank  of  Columbia,  9  16.  Kerney  v.  Kemey,  6  Leigh  (Va.) 

Wheat.   581,  6  U.   S.    (L.   ed.)    166;  478,  29  Am.  Dee.  213. 

Kasrle  Bank  v.  Smith,  6  Conn.  71,  13  16.  Carter  v.  Jones,  40  N.  C.  196, 

Am.   Dec.   37;  Bridgeford  v.  Mason-  49  Am.  Dec.  425. 

viUe  Mfg.  Co.,  34  Conn.  546,  91  Am.  17.  Bank  of  United  States  v.  Sill, 

Dec.  744;  Brent  v.  Ervin,  3  Mart.  N.  5  Conn.  106,  13  Am.  Dec.  44  and  note; 

S.  (La.)  303,  16  Am.  Dec  157;  Tuttle  State  Bank  v.  Aerston,  3  Scam.  (111.) 

V.  Standish,  4  Allen  (Mass.)  481,  81  J35»   36   Am    Dec.   536;  Murdock   v. 


i««   97  A    Q   B    791  843;  Smith  v.  Nelson,  83  S.  C.  294, 

19   Ti            ^    J  7A  IT        «oo    Q7  ^5  S.  E.  261,  137  A.  S.  R.  808,  24 

12.  Bare  v.  Ford,  74  Kan.  693,  87  l  r  a  f  N  S  )  644 

^^^'  I^h}l^J^:  ?;t5\^o«4  ^^  ^^^'  Note:  94  A.  S.  *R.  465. 

Cas.  251,  8  L.R.A.(N.S.)  23L  ig.  N^te:  24  L.R.A.(N.S.)  646. 

13.  Long  V.  Constant,  19  Mo.  320,  19.  West  Philadelphia  Nat.  Bank  v. 
61  Am.  Dec.  559.  Field,  143  Pa.  St.  473,  22  Atl.  829, 

14.  Randolph  v.  Harris,  28  Cal.  561,  24  A.  S.  R.  562. 

87  Am.  Dec.  139.  20.  Clark  v.  Snow,  60  Vt.  205,  14 

Note:  94  A.  S.  R.  465.  Atl.  87,  6  A.  S.  R.  108. 
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of  indemnity  merely  takes  the  place  of  the  filing  in  court  of  the 
note  or  other  security.^  Therefore  the  authorities  are  unanimous  in 
holding  that  where  the  instrument  on  which  recovery  is  sought  is 
negotiable,  the  defendant  can  require  of  the  plaintiff  that  he  file  a 
proper  bond  of  indemnity,  whether  the  action  be  in  equity,*  or  at 
law.*  Indemnity  is  required  even  where  the  loss  of  the  instrument 
occurred  after  the  bringing  of  an  action  on  it.*  It  has  been  held 
that  the  rule  which  requires  indenmity  is  not  applicable  in  case 
the  instrument  though  negotiable  was  lost  after  maturity,*  or  was 
payable  to  order  and  not  indorsed,*  and  that  if  a  divided  note  is 
lost  indemnity  ought  not  to  be  required  unless  the  parts  of  the  note 
thus  divided  are  separately  negotiable.'  Likewise  where  the  instru- 
ment has  been  destroyed,  so  that  it  can  never  appear  again  and  be 
made  the  basis  of  an  action  against  the  defendant,  many  coinrts 
dispense  with  the  giving  of  security.®  However,  an  examination  and 
comparison  of  the  numerous  conflicting  authorities,  and  the  reason- 
ing which  they  adduce,  make  it  clear  that  the  best  rule  is  to  require 
the  indemnity  in  all  cases,  whether  a  bill  or  note  is  lost  or  destroyed. 
It  may  in  some  cases  operate  as  a  great  inconvenience,  and  may  even 
produce  hardship,  but  so  does  nearly  every  mischance  or  misfortime.* 
If  an  instrument  is  lost  after  maturity  there  is  still  the  possibility 
that  the  defendant  may  be  unable  to  prove  this  fact  as  against  a 
person  claiming  as  a  bona  fide  purchaser  for  value,  since  tfie  time 
of  the  indorsement  does  not  usually  appear  on  the  instrument.  ^^ 
Even  though  the  note  had  not  been  indorsed,  the  defendant  may 
be  put  to  the  annoyance  and  expense  of  defending  a  suit.^^  If  the 
instrument  was  destroyed,  proof  of  its  destruction  is  some  assur- 
ance that  it  can  never  afterwards  appe.ar,  but  considering  the  uncer- 
tainty and  fallibility  of  all  human  testimony,  it  seems  unjust  to 
force  the  maker  to  take  the  risk  of  the  reappearance  of  the  instru- 
ment, and  accordingly  by  the  better  authority  it  is  held  that  indem- 

1.  Hinckley  v.  Union  Pac.  R.  Co.,  6.  Bloomington  ▼.  Smith,  123  Tnd. 
129  Mass.  52,  37  Am.  Rep.  297,  41,  23  N.  E.  972,  18  A.  S.  R.  310; 

2.  Randolph  v.  Harris,  28  Cal.  561,  Kirkwood  v.  Hastings  First  Nat.  Bank, 
87  Am.  Dec.  139 ;  Miller  v.  Rutland,  40  Neb.  484,  58  N.  W.  1016,  42  A.  S. 
etc.,  R.  Co.,  40  Vt.  399,  94  Am.  Dec.  R.  683,  24  L.R.A.  444. 

414.  6.  Kirkwood  v.  Hastings  First  Nat. 

Notes :  13  Adl  Dec  479 ;  94  A.  S.  Bank,  40  Neb.  484,  58  N.  W.  1016,  42 

R.  465.  A.  S.  R.  683,  24  L.R.A.  444. 

3.  Bainbridge  v.  Lonisville,  83  Ky.  7.  Note :  94  A.  S.  R.  465. 
285,  4  A.  S.  R.  153;  Hinckley  v.  Union  8.  Note:  94  A.  S.  R.  465. 

Pac.  R.  Co.,  129  Mass.  52,  37  Am.  9.  Welton  v.  Adams,  4  Cal.  37,  60 
Rep.    297;    West    Philadelphia    Nat.   Am.  Dec.  579. 

Bank  v.  Field,  143  Pa.  St.  473,  22  ,  10.  Bisbing  v.  Graham,  14  Pa.  St. 
Atl.  829,  24  A.  S.  R.  562.  14,  53  Am.  Dec.  510. 

Note:  13  Am.  Dec.  479.  11.  Bridgeford  v.  Masonville  Mfg. 

4.  Bisbing  v.   Graham,  14  Pa.   St.   Co.,  34  Conn.  546,  91  Am.  Dec.  744. 
14,  53  Am.  Dec.  510. 
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nity  should  be  exacted  in  all  actions  on  lost  negotiable  instruments,^* 
even  though  the  instrument  was  lost  after  maturity,**  without  indorse- 
ment by  the  payee,**  or  after  having  been  cut  in  two  for  transmission 
through  the  niails/^  and  even  where  the  instrument  Was  proved  to 
have  been  destroyed.** 

Pleading 

27.  In  Equity. — When  a  bill  in  equity  is  brought  on  a  lost  instru- 
ment an  affidavit  of  loss  is  indispensable,*^  and  failure  to  file  such  an 
affidavit  makes  the  bill  demurrable,**  though  where  the  defendant 
goes  to  trial  on  the  merits  in  such  a  case,  judgment  will  not  be 
arrested  for  want  of  an  affidavit.**  Many  reasons  have  been  given 
for  the  requirement  of  an  affidavit  It  is  said  that  the  reason  for  the 
rule  is  that  the  court  should  require  the  oath  of  the  party  as  a  guar- 
anty of  his  good  faith,  before  proceeding  to  grant  him  relief  on  the 
lost  instrument,'*  and  that  the  affidavit  was  required  as  a  caution 
in  permitting  a  transfer  from  law  to  equity.*  The  true  reason  seems 
to  be  that  in  equityj  he  who  had  lost  a  note  might  recover;  but  to 
entitle  him  to  the  aid  of  equity,  it  was  necessary  to  set  forth  the 
loss  of  the  note  in  his  bill,  because  a  court  of  equity  will  only  lend 
its  aid  in  those  cases  where  there  is  not  an  adequate  remedy  at  law.' 
That  this  is  the  real  explanation  is  argued  by  the  fact  that  an  affi- 
davit is  not  necessary  to  recovery  on  a  lost  instrument  where  the  bill 
is  one  to  foreclose  a  mortgage  also  and  equity  has  jurisdiction  on 
that  ground.*  A  proper  affidavit  should  set  forth  the  loss  of  the 
instrument,*  and  that  it  is  not  in  the  power  or  possession  of  the 
plaintiff.*  Where  the  instrument  lost  was  of  such  a  character  as  to 
require  the  giving  of  indemnity  by  the  plaintiff,  it  is  nevertheless 

12.  Welton  v.  Adams,  4  Cal.  37,  60  74  Am.  Dec.  320;  McGlnsky  v.  Ger- 
Am.  Dec.  679 ;  New  Hope  Delaware  hauser,  2  Nev.  47,  90  Am.  Dec.  512. 
Bridge  Co.  v.  Perry,  11  111.  467,  52  Am.  Notes :  94  A.  S.  R.  465 ;  11  Ann. 
Dec.  443  and  note.  Cas.  253. 

13.  Bisbing  v.  Graham,  14  Pa.  St.  18.  Note:  94  A.  S.  R.  465. 
14,  63  Am.  Dec.  610.  19.  Note:  94  A.  S.  R.  466. 

14.  Bridgeford  v.  Masonville  Mfg.  20.  Tayloe  v.  Riggs,  1  Pet  691,  7 
Co.,  34  Conn.  546,  91  Am.  Dec.  744.  U.  S.  (L.  ed.)  275. 

15.  Murdock  v.  Union  Bank,  2  Rob.  Note :  94  A.  S.  R.  465. 

^La.)  112,  38  Am.  Dec.  197.  1.  O'Bannon  v.  Myers,  36  Ala.  661, 

Note:  13  Am.  Dec.  47,  479.  76  Am.  Dec.  336. 

16.  Randolph  v.  Harris,  28  Cal.  661,  2.  McClusky  ▼.  Gerhauser,  2  Nev.  47, 
87  Am.  Dec.  139.  90  Am.  Dec.  612  and  note. 

Note:  13  Am.  Dec.  479.  3.  O'Bannon  v.  Myers,  36  Ala.  651, 

17.  Tayloe  v.  Riggs,  1  Pet.  691,  7  76  Am.  Dec.  335. 

U.  S.  (L.  ed.)  275;  O'Bannon  v.  Myers,       4.  Tayloe  v.  Riggs,  1  Pet.  691,  7  U. 
36  Ala.  551,  76  Am.  Dec.  335;  Ran-   8.  (L.  ed.)  275. 
dolph  V.  Harris,  28  Cal.  561,  87  Am.       Note:  94  A.  S.  R.  466. 
Dec.  139 ;  Temple  v.  Gove,  8  la.  511,       6.  Note :  94  A.  S.  R.  465. 
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not  necessary  for  him  to  tender  an  indemnity  in  his  bill,  but  the 
decree  as  rendered  can  be  conditioned  on  the  giving  of  a  reasonable 
indemnity  and  the  defendant  thus  protected.*  The  tender  of  indem- 
nity would  seem  to  be  chiefly  effective  on  the  question  of  costs.  In 
England  costs  go  to  the  plaintiff  if  he  tenders  indemnity,  otherwise 
he  takes  judgment  without  costs.  Apart  from  statute,  costs  in  equity 
lie  in  the  sound  discretion  of  the  court.  ^ 

28.  At  Law. — In  some  jurisdictions  it  is  a  rule  of  pleading  that 
in  an  action  on  a  lost  instrument,  the  fact  of  the  loss  must  be  averred 
in  the  complaint  or  petition,*  but  the  preponderating  view  is  that 
such  an  averment  is  not  required  if  the  instrument  sued  on  was  not 
under  seal,  proof  of  the  loss  of  the  paper  and  of  its  contents  being 
admitted  under  pleadings  in  the  ordinary  form.*  In  the  case,  how- 
ever, of  an  action  at  law  on  a  sealed  instrument  which  has  been 
lost,  it  seems  that  excuse  for  not  making  profert  must  be  pleaded 
affirmatively,^*  and  where  by  statute  a  note  is  required  to  be  filed 
with  -the  declaration  there  is  as  much  need  of  pleading  an  excuse 
for  failure  to  exhibit  it  as  there  was  at  common  law  in  an  action 
on  a  sealed  instrument  for  showing  in  the  complaint  an  excuse  for 
failure  to  make  profert,  and  whatever  excuse  be  made  in  the  com- 
plaint or  statement  of  claim,  it  is  traversable,  and  therefore  is  mate- 
rial.*^ There  is  more  diversity  of  opinion  as  to  the  question  of 
whether  in  actions  on  negotiable  instruments  indemnity  must  be 
tendered  in  the  declaration.  There  is  authority  to  the  effect  that 
such  a  tender  is  necessary.^*  But  it  is  well  esta.blished  that  where 
the  instrument  was  lost  after  the  suit  was  brought  indemnity  need 
not  be  tendered.**  On  the  other  hand,  where  the  action  was  begun 
after  the  loss  of  the  instrument,  the  weight  of  authority  is  in  favor 
of  allowing  the  offer  of  indemnity  and  the  giving  thereof  before  the 
entering  of  judgment,  and  does  not  require  it  as  a  condition  precedent 
to  the  maintenance  of  the  action.**  Statutes  sometimes  require  the 
giving  of  indemnity  in  actions  on  negotiable  paper,  and  in  such  cases 
a  tender  of  indemnity  in  the  declaration  is  necessary.**    Where  indem- 


6.  Randolph  v.  Harris,  28  Cal.  561,  App.  536,  57  N.  E.  143,  79  A.  8.  R. 
87  Am.  Dec.  139.  281. 

7.  Randolph  v.  Harris,  28  Cal.  661,  12.  Note:  94  A.  S.  R.  465, 

87  Am.  Dec.  139.    And  see  Costs,  vol.  13.  Bisling  v.  Graham,  14  Pa.  St. 

7,  pp.  783-784.  14,  53  Am.  Dec.  510  and  note. 

8.  Note :  11  Ann.  Cas.  253.  14.  Randolph  v.  Harris,  28  Cal.  561, 

9.  Temple  v.  Gove,  8  la.  511,  74  Am.  87  Am.  Dec  139 ;  Brant  v.  Ervin,  3 
Deo.  320;  Bare  v.  Ford,  74  Kan.  593,  Mart.  N.  S.  (La.)  303,  15  Am.  Dec. 
S7  Pac.  731, 118  A.  S.  R.  336, 11  Ann.  157 ;  Moore  v.  Fall,  42  Me.  450,  66 
Cas.  251  and  note.  Am.  Dec.  297. 

10.  McCulIoch    V.    Smith,  24    Ind.  Note:  94  A.  S.  R.  465. 

A  Dp.  536,  57  N.  E.  143,  79  A.  S.  R.  16.  Blade  v.  Noland,  12  Wend.  (N. 

281.  Y.)  173,  27  Am.  Dec.  126. 

11.  McCulloch    V.    Smith,    24    Ind. 
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nity  need  not  be  tendered  in  the  declaration,  it  is  sufficient  if  the 
plaintiff  file  before  judgment  a  sufficient  bond  of  indemnity.**  If 
the  plaintiff  fail  to  file  such  a  bond,  the  c^urt  should  restrain  the 
plaintiff  from  taking  out  execution  thereon  until  he  has  furnished 
indemnity.*'  The  condition  of  a  proper  bond  of  indemnity  should 
be  of  such  tenor  as  to  save  harmless  the  defendant  against  all  lawful 
claims  by  any  other  person  on  account  of  the  lost  instrument,  and 
against  all  costs  and  expenses  by  reason  of  such  claims.*^  Where 
the  action  is  on  a  non-negotiable  instrument  or  any  other  sort  on 
which  no  indemnity  is  required,  offer  of  indemnity  is  of  course  wholly 
unnecessary,  at  any  stage  of  the  proceedingB.** 

29.  Form  of  Action. — It  has  been  held  that  to  declare  on  the  note 
when  there  is  no  note  in  being  is  not  warranted  by  the  common 
law,*®  though  the  weight  of  authority  allows  an  action  on  the  note 
itself,  and  since  the  destruction  of  the  instrument  cannot  affect  the 
substantial  rights  of  the  parties,  this  seems  the  better  rule.*  It  is, 
likewise,  a  well  established  principle  that  an  action  for  money  had 
and  received  may  be  maintained  on  a  promissory  note,*  and  there- 
fore it  should  be  possible  to  maintain  this  form  of  action  on  an  instru- 
ment lost  or  destroyed.'  Moreover,  it  has  been  held  that  in  case  a 
bill  or  note  is  lost  the  payee,  if  he  has  not  transferred  the  note,  may 
treat  the  instrument  as  no  longer  existing  and  sue  on  the  original 
indebtedness.^  Since  the  general  rule  is  that  a  negotiable  instrument, 
in  the  absence  of  evidence  to  the  contrary,  is  accepted  in  conditional 
payment  only,*  the  debt  is  not  discharged  and  the  result  seems  cor- 
rect. Where  the  loss  of  the  instrument  occurs  after  the  bringing  of 
an  action  the  question  is  one  of  evidence  simply  and  no  problem  as 
to  the  form  of  action  is  raised.  It  has  been  held  that  a  special  count 
setting  forth  the  loss  is  unnecessary.*    In  cases  where  a  new  promise 

^    16.  Hinckley  v.  Union  Pac.  R.  Co.,  beck,  14  N.  J.  L.  178,  25  Am.  Dec. 

129  Mass.  52,  37  Am.  Rep.  297,  609. 

17.  Bisling  v.  Graham,  14  Pa.  St.  4.  Belle  Plaine  First  Nat.  Bank  v. 
14,  53  Am.  Dec  610;  West  Philadel-  McConnell,  103  Minn.  340,  114  N.  W. 
phia  Nat.  Bank  v.  Field,  143  Pa.  St.  H^^^  ^^.^^'.^A. ^-  P^^  14  Ann.  Cas. 
473,  22  All.  829,  24  A.  S.  R.  562.  396,  14  L.R.A.(N.S.)  616;  Gilby  Bank 

18.  Hinckley  v.  Union  Pac.  R.  Co.,  ^/^"'To'^a'  L?'  ?'  \  ^^  ?'  ""l' 
129  Mass  62  37  Am  Ren  *'97  ^^»  ^     L.R.A.  843 ;  Lazell  v.  Lazell, 

^  M I      o%  ^       i\       ?oQ   loo  6.  Belle  Plaine  First  Nat.  Bank  v. 

n^  V.      ^°''     ^TJ     \   ?;     -.oo  McConnell,  103  Minn.  340,  114  N.  W. 

20.  Edwards  v.  McKee,  1  Mo.  123,  ^29,  123  A.  S.  R.  336,  14  Ann.  Cas. 

13  Am.  Dec.  474.  395,  14  L.R.A.(N.S.)    616;   Smith  v. 

1.  Note:  48  L.R.A.(N.S.)  648.  Nelson,  83  S.  C.  294.  65  S.  E.  261, 137 

2.  Eagle  Bank  V.  Smith,  5  Conn.  71,  A.  S.  R.  808,  24  L.R.A.(N.S.)  644. 
13  Am.  Dec.  37.  And  see  Payment. 

3.  Edwards  v.  McKee,  1  Mo.  123,  6.  Runner  v.  Columbia  Bank,  9 
13  Am.  Dec.  474;  Vanauken  v.  Horn-  Wheat.  531,  6  U.  S.  (L.  ed.)  166. 
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has  been  made  to  pay  the  original  note,  it  would  seem  that  an  action 
on  the  new  promise  would  be  improperly  brought.  It  has  been 
suggested  that  if  the  ne^  promise  has  been  made  under  a  full  knowl- 
edge of  the  wilful  destruction  of  the  note  by  the  plaintiff,  it  might 
possibly  be  sustained,  in  consideration  of  the  moral  obligation  the 
defendant  was  under  to  repay  the  money  borrowed.'  But  the  promise 
contained  in  the  note  itself  was  the  promise  made  in  consideration 
of  the  money  lent,  and  any  new  or  further  promises  would  be  void, 
unless  made  on  some  new  consideration.  Neither  past  consideration 
nor  moral  obligation  is  binding,  and  it  would  seem  that  tha  new 
promise  would  be  nudum  pactum,  simply.* 

Evidence 

30.  Presumptions. — In  the  absence  of  express  evidence  as  to  the 
nature  of  the  instrument  sued  on,  certain  presumptions  are  adopted 
by  the  courts  in  dealing  with  lost  instruments.  A  lost  note  will  not 
be  presumed  to  be  negotiable  so  as  to  defeat  an  action  thereon  at  law,* 
and  if  a  note  is  payable  to  order  it  will  not  be  presumed  that  it  had 
been  negotiated  by  the  payee  prior  to  its  loss.^*  The  same  rule  applies 
on  an  objection  that  no  bond  or  indemnity  was  given  which  is  neces- 
sary by  statute  only  in  case  the  lost  note  was  negotiable.^*  In  the 
absence  of  proof  the  court  will  presume  that  the  note  was  non-nego- 
tiable and  indemnity  will  not  be  required.**  In  actions  on  instru- 
ments lost  or  destroyed  as  in  other  actions  the  burden  is  on  the 
plaintiff  to  establish  his  cas^.  Perhaps  authority  can  be  found  to 
the  effect  that  oral  proof  of  a  lost  writing  should  be  such  as  to  leave 
no  reasonable  doubt  as  to  the  substantial  parts  of  the  instrument,*' 
but  it  is  more  nearly  accurate  to  say  that,  in  civil  cases,  the  proof 
should  be  such  as  to  furnish  clear  and  satisfactory  evidence  of  the  sub- 
stantial parts  of  the  instrument ;  proof  beyond  a  reasonable  doubt  can 
hardly  be  regarded  as  necessary.**  In  an  action  on  a  destroyed  instru- 
ment, where  the  proof  is  that  the  plaintiff  deliberately  and  volun- 
tarily destroyed  the  note  before  it  fell  due,  and  there  is  nothing  in 
the  case  accounting  for  or  affording  any  explanation  of  the  act,  con- 
sistent with  an  honest  or  justifiable  purpose,  the  burden  is  placed 

7.  Vanauken  v.  Hornbeck,  14  N.  J.       10.  Lazell  v.  Lasell,  12  Vt.  443,  36 
L.  178,  25  Am.  Dec.  509.  Am.  Dec.  352. 

8.  Vanauken  v.  Hornbeck,  14  N.  J.       Note:  16  L.R.A.  205. 

L.  178,  25  Am.  Dec.  509;  Gilbv  Bank  11.  Note:  16  L.R.A.  206. 

V.  Famsworth,  7  N.  D.  6,  72  N.  W.  12.  Note :  16  L.R.A.  205. 

901,  38  L.R.A.  843.  13.  Scurry    v.    Seattle,    56    Wash. 

9.  Blade  v.  Noland,  12  Wend.   (N.  1,    104    Pac.    1129,    134    A.    S.    B. 
Y.)  173,  27  Am.  Dee.  126  and  note;  1092. 

Lazell  V.  Lazell,  12  Vt.  443,  36  Am.  14.  Scurry  v.  Seattle,  56  Wash.  1, 
Dec.  352.  104  Pac.  1129,  134  A.  S.  R.  1092. 

Notes:  94  A.  S.  R.  465;  16  L.R.A. 
205. 
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on  the  plaintiff  of  showing  that  the  destruction  was  not  in  fact  volun^ 
tary,  but  by  accident  or  mistake.** 

31.  Sufficiency  of  Evidence. — In  accounting  for  the  non-produc- 
tion of  the  original  instrument  there  is  no  general  rule  as  to  the 
degree  of  diligence  in  making  the  search/^  but  the  party  alleging  the 
loss  is  expected  to  show  that  he  has,  in  good  faith,  exhausted,  in  a 
reasonable  degree,  all  the  sources  of  information  and  means  of  dis- 
covery which  the  nature  of  the  case  would  naturally  suggest,  and 
which  were  accessible  to  him.*'  Therefore  where  a  plaintiff  has  made 
no  inquiry  in  the  place  in  which  the  instrument  would  be  most  likely 
to  be  found,  he  utterly  fails  in  his  attempt  to  prove  the  loas,*®  but 
if  the  search  has  been  made  in  such  places  nothing  more  is  required.** 
Even  though  the  instrument  has  not  been  wholly  lost  or  destroyed 
but  only  mislaid,  Secondary  evidence  is  admissible  if  it  cannot  be 
found  on  search.*®  The  secondary  evidence  adduced  to  prove  the 
contents  of  a  lost  instrument  must  be  clear  and  convincing,*  though 
the  testimony  of  one  witness  as  to  the  loss  of  a  note  is  sufficient  to 
authorize  a  recovery  thereon,  if  it  is  sufficiently  convincing.*  The 
doctrine  would  seem  to  be  equally  well  founded,  in  principle,  that 
the  greater  the  value  of  the  instrument,  the  more  conclusive  should 
be  the  proof  of  its  existence  and  contents.*  Since  therefore  it  is  tlie 
policy  of  the  law,  adopted  with  a  view  to  prevent  frauds,  that  title 
to  lands  shall  pass  only  by  written  instruments,  the  difference  is 
more  in  name  than  in  fact  between  giving  effect  to  a  parol  convey- 
ance of  lands  and  establishing  title  to  lands  under  an  alleged  lost 
deed,  on  parol  testimony  of  its  contents  and  loss,  unless  the  proof  be 
clear  and  conclusive.*  Where  the  instrument  is  a  muniment  of  title, 
public  policy  demands  that  the  proof  o(  its  former  existence,  its  loss, 
!  id  it?  contents  should  be  strong  and  conducive.*  On  the  other  hand^ 
the  strictness  of  the  rule  of  parol  evidence  of  the  contents  of  lost 
papers  may  justly  be  somewhat  relaxed  in  cases  where  they  have  been 
lost,  withheld,  or  destroyed  by  the  person  to  be  charged,  since  spolia- 
tors ought  not  to  have  the  advantage  of  the  rule.* 

15.  Joannes  v.  .Bennett,  6  Allen  1.  Wade  v.  New  Orleans  Canal,  etc.^ 
(Mass.)  1G9,  81  Am.  Doc.  738;  Blade  Co.,  8  Rob.  (La.)  140,  41  Am.  Dec. 
V.  Noland,  12  Wend.  (N.  Y.)  173,  27  296;  Belle  Plaine  First  Nat.  Bank  v. 
Am.  Dec.  126  and  note.  McConnell,  103  Minn.  340,  114  N.  W. 

16.  Simpson  v.  Dall,  3  Wall.  460,   1129,  123  A.  S.  R.  336,  14  Ann.  Cas. 

18  U.  S.  (L.  ed.)  265.  396,  14  L.R.A.(N.S.)  616. 

17.  Minor  v.  Tillotson,  7  Pet.  99,  8       Note:  2  Ann.  Cas.  41. 
U.  R.  (L.  ed.)  621;  Simpson  v.  Dall,       2.  Note:  2  Ann.  Cas.  41. 

3  Wall.  460,  18  U.  S.  (L.  ed.)  265.  3.  Scuny  v.  Seattle,  56  Wash.  1, 104 

18.  Ropers  v.  Durant,  106  U.  S.  644,  Pac.  1129,  134  A.  S.  B.  1092. 

1  S.  Ct.  023,  27  U.  S.  (L.  ed.)  303.  4.  Scurry  v.  Seattle,  56  Wash.  1, 104 

19.  Minor  v.  Tillotson,  7  Pet.  99,  8   Pac.  1129,  134  A.  S.  R.  1092. 

U.  S.  (L.  ed.)   621.  5.  S-urry   v.    Seattle,   56   Wash.    1^ 

20.  Bank  of  United   States  v.   Sill,   104  Pnc.  li29,  134  A.  S.  R.  1092. 
5  Conn.  106,  13  Am.  Dec.  44.  6.  Note :  134  A.  S.  R.  1095. 
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I.  Introductory 

1.  Scope  of  Article. — The  subject  of  this  article  may  be  stated 

comprehensively  as  covering  the  rights,  duties  and  liabilities  growing 
out  of  the  finding  of  lost  goods  or  property  of  any  kind  and  the 
taking  possession  thereof  by  the  finder.  The  details  of  the  treatment 
are  sufficiently  indicated  in  the  foregoing  analysis.  Related  matters 
which  are  treated  under  other  titles  are  abandoned  property/  the 
establishment  of  and  actions  on  lost  writings,*  rewards  for  the  recov- 
ery of  lost  property,'  and  larceny  by  finders  of  lost  property.* 

2.  What  Is  Lost  Property. — ^The  loss  of  property,  in  legal  intend- 
ment, depends  on  something  more  than  the  knowledge  or  ignorance, 

1.  See  Abaxdonment,  vol.  1,  p.  L  3.  See  Rewards. 

2.  See  Lost  pAPEiis  and  Rk(X)rds,       4.  See  Larceny,  ante,  p.  35  et  seq. 
ante,  p.  1168. 
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the  memory  or  want  of  memory,  of  the  owner,  as  to  its  locality  at 
any  given  moment.  To  lose  is  not  to  place  or  put  anything  care- 
fully and  voluntarily  in  the  place  one  intends  and  then  forget  it; 
it  is  casually  and  involuntarily  to  part  from  the  possession,  and  the 
thing  is  then  usually  found  in  a  place  or  under  circumstances  such  as 
to  prove  to  the  finder  that  the  owner's  will  was  not  employed  in  plac- 
ing it  there.^  It  is  the  presumption  of  abandonment  that  obtains 
until  the  owner  appears  and  claims  the  property  that  gives  the  right 
as  legal  possessor  to  the  first  occupier,  the  presumption  being  dis- 
putable by  the  rightful  owner.  Such  presumption  or  inference  does 
not  obtain  as  to  property  intentionally  left  or  deposited  in  a  desig- 
nated place,  and  possibly  forgotten  for  the  time  being.  The  circum- 
stances must  be  such,  considering  the  place  where  and  the  conditions 
under  which  the  property  is  found,  as  to  lead  to  the  inference  that  it 
was  casually  or  involuntarily  left  there.*  Articles  left  by  strangers 
or  customers  in  a  place  of  business  are  not  lost  in  such  sense  as  to 
entitle  any  person  whatsoever  to  take  them  as  a  finder,  but  are 
presumed  to  be  left  in  the  charge  of  the  keepers  of  the  place  of 
business ; '  but  where  articles  are  accidentally  dropped  in  any  public 
place,  public  thoroughfare  or  street,  they  are  lost  in  the  legal  sense.® 
Accordingly,  it  has  been  held  that  the  voluntary  placing  of  an  article 
on  a  desk  or  table  in  a  place  of  business,  and  accidentally  leaving  it 
there,  does  not  constitute  it  lost  property.*  Likewise  it  is  not  a  case 
of  losing  where  a  person  puts  a  package  on  the  seat  of  a  street  car 
and  forgets  to  take  it  with  him  when  he  leaves  the  car,^*  or  where 
money  is  left  on  a  desk  in  a  private  compartment  of  a  safe  deposit 
company,^*  or  where  hides  are  placed  in  a  vat  for  the  purpose  of 

6.  Sovem  v.  Toran,  16  Ore.  269,  20  8.  W.  878,  94  A.  S.  R.  740. 

Pac.  100,  8  A.  S.  R.  293;  Ferguson  v.  Note:  21  Am.  Rep,  189. 

Rav,  44  Ore.  557,  77  Pac,  600,  102  A.  8.  Hamaker  v.  Blanchard,  90  Pa.  St. 

S.  R.  648,  1  Ann.  Cas.  1  and  note;  1  377,  35  Am.  Rep.  664. 

L.RA.(N.S.)  477;  Kuykendall  v.  Fish-  Note:  21  Am.  Rep.  189. 

er,  61  W.  Va.  87,  56  S.  E.  48, 11  Ann.  9.  McAvoy    v.    Medina,    11    Allen 

Cas.   700   and   note,   8   L.RA.(N.S.)  (Mass.)    548,  87  Am.   Dec.  733   and 

94  and  note.  note;  Kincaid  v.  Eaton,  98  Mass.  139, 

Note:  129  A.  S.  R.  401.  93  Am.  Dec.  142  and  note;  Hamaker 

6.  Hoagland  v.  Forest  Park  High-  v.  Blanchard,  90  Pa.  St.  377,  35  Am. 
lands  Amusement  Co.,  170  Mo.  335,  70  Rep.  664;  Lawrence  v.  State,  1  Humph. 
S.  W.  878,  94  A.  S.  R.  740;  Ferguson  (Tenn.)  228,  34  Am.  Dec.  644;  Dead- 
V.  Ray,  44  Ore.  557,  77  Pac.  600,  102  erick  v.  Oulds,  86  Tenn.  14,  5  S.  W. 
A.  S.  R.  648,  1  Ann.  Cas.  1  and  note,  487,  6  A.  S.  R.  812. 

1  L.R.A.(N.S.)  477;  Roberson  v.  Ellis,  Notes:  30  Am.  Rep.  180;  129  A.  S. 

58  Ore.  219,  114  Pac.  100,  35  L.R.A.  R.  401. 

(N.S.)  979;  Kuykendall  ▼.  Fisher,  61  10.  State  v.  Courtsol,  89  Conn.  564, 

W.  Va.  87,  56  S.  E.  48,  U  Ann.  Cas.  94  Atl.  973,  L.R.A.1916A  465  and  note. 

700,  8  L.R.A.(N.S.)  94.  11.  Foster  v.  Fidelity  Safe  Deposit 

Note :  37  L.R.A.  118,  120.  Co.,  264  Mo.  89, 174  S.  W.  376,  L.R.A. 

7.  Hoagland  v.  Forest  Park  High-  1916A  655  and  note, 
lands  Amusement  Co.,  170  Mo.  335,  70 
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tanning  and  forgotten  by  the  person  who  put  them  there.**  On 
the  other  hand,  a  pockctbook  found  under  a  table,  on  the  ground, 
in  a  public  place  of  amusement,  is  lost  property,  because  there  is 
present  the  element  of  a  casual  and  involuntary  parting  with  the 
possession,^'  and  the  same  is  true  as  to  money  found  lodged  in  a 
crevice  or  interspace  in  a  safe.** 

3.  Treasure-trove. — Trca^urc-trove  is  any  gold  or  silver  in  coin, 
plate  or  bullion  found  concealed  in  the  earth,  or  in  a  house  or  other 
private  place,  but  not  lying  on  the  ground,  the  owner  of  the  dis- 
covered treasure  being  unknown.**  Originally  it  belonged  to  the 
finder  if  the  owner  was  not  discovered,  but  afterwards  it  was  judged 
expedient,  for  the  purposes  of  state,  and  particularly  for  the  coin- 
age, that  it  should  go  to  the  king,**  whose  right  thereto  depended  on 
the  same  principles  as  the  right  to  the  goods  of  an  intestate.*'  In 
England  coroners  are  vested  with  a  limited  jurisdiction  with  regard 
to  treasure-trove,  confined  to  an  inqfuiry  as  to  who  is  the  finder, 
and  who  is  suspected  thereof.**  This  supervision  by  the  state  and 
right  of  the  crown  created  at  common  law  a  distinction  between 
treasure-trove  and  lost  property;  but  in  this  country  the  law  relat- 
ing to  the  former  has  been  merged  in  that  of  the  latter,  at  least  so 
far  as  respects  the  rights  of  the  finder.**  It  is  not  essential  to  its 
character  as  treasure-trove  that  the  thing  shall  have  been  hidden 
in  the  ground,  for  it  is  sufficient  if  it  be  found  concealed  in  other 
articles,  such  as  bureaus,  safes,  machinery,  etc. ;  *®  and  while  strictly 
speaking  it  is  gold  or  silver,  it  has  been  held  to  include  the  paper 
representatives  thereofy  especially  where  found  hidden  with  those 

12.  Livermore  ▼.  White,  74  Me.  452,  404,  21  Am.  Dec.  232;  Danielson  v. 
43  Am.  Rep.  600.  Roberts,  44  Ore.  108,  74  Pac.  913,  102 

13.  Hoagland  v.  Forest  Park  High-  A.  S.  R.  627,  65  L.R.A.  626;  Roberson 
lands  Amusement  Co.,  170  Mo.  335,  70  v.  Ellis,  58  Ore.  219,  114  Pao.  100,  35 
S.  W.  878,  94  A.  S.  R.  740.  L.R.A.(N.S.)  979. 

14.  Durf ee  v.  Jones,  11  R.  L  588,       Note :  1  Ann.  Cas.  6. 

23  Am.  Rep.  528.  17.  Note :  8  Kn^.  Rul.  Cas.  169. 

15.  Livermore  v.  White,  74  Me.  452,  18.  Note :  7  Eng.  Rul.  Cas.  170,  171. 
43  Am.  Rep.  600;  Weeks  v.  Hackett,  19.  Weeks  v.  Hackett,  104  Me.  264, 
104  Me.  264,  71  Atl.  858,  129  A.  S.  R.  71  Atl.  858,  129  A.  S.  R.  390  and 
390  and  note,  15  Ann.  Cas.  1156,  19  note,  15  Ann.  Cas.  1156,  19  L.R.A- 
L.R.A.(N.S.)  1201;  Sovern  v.  Yoran,  (N.S.)  1201;  Danielson  v.  Roberts,  44 
16  Ore.  269,  20  Pac.  100,  8  A.  S.  R.  Ore.  108,  74  Pac.  913,  102  A.  S.  R. 
203:  Danielson  v.  Roberts,  44  Ore.  108,  627,  65  L.R.A.  526;  Roberson  v.  Ellis, 
74  Pac.  913, 102  A.  S.  R.  027,  65  L.R.A  58  Ore.  219,  114  Pac.  100,  35  L.R.A, 
52(j;  Roberson  v.  Ellis,  68  Ore.  219,  (N.S.)  979. 

114  Pac.  100,  35  L.R.A.(N.S.)  979.  Note:  1  Ann.  Cas.  6. 

Note:  1  Aim.  Cas.  5.  20.  Huthmacher  v.  Harris,  38  Pa, 

16.  Weeks  v.  Hackett,  104  Me.  264,  St.  491,  80  Am.  Dec.  502;  Kuyken- 
71  Atl.  858, 129  A.  S.  R.  390,  15  Ann.  dall  v.  Fisher,  61  W.  Va.  87,  56  S.  E. 
Cas.  1156,  19  L.R.A.(N.S.)  1201;  Mc-  48,  11  Ann.  Cas.  700,  8  L.R.A.(N.S.) 
Langhlin  v.  Waite,  5  Wend.  (N.  Y.)  94. 
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precious  tQQtals^^  but  to  exclude  gold-bearing  quartz  found  buried 
in  the  earth  where  it  evidently  had  been  placed  some  years  before.* 
It  is  es&^ential  to  its  choiacter  that  it  shall  have  been  concealed  by 
the  owner  for  safe-keeping,  and  in  this  respect  it  differs  from  lost 
property  and  property  voluntarily  parted  with.*  The  rule  in  this 
country,  in  the  absence  of  legislation,  is  that  the  title  to  treasuro- 
tro\e  belongs  to  the  finder  against  all  the  world  except  the  true  owner,  , 
and  in  this  respect  it  is  analogous  to  lost  property.*  Where  the 
owner  is  unkno\vn  at  the  time  of  finding,  and  afterwards  appears,  the 
only  effect  is  to  destroy  the  character  of  such  property  as  treasure- 
trove  and  thus  defeat  the  title  of  the  sovereign  or  of  the  finder.  Treat- 
ing the  property  as  treasure-trove  does  not  render  the  finder  liable 
for  conversion,  as  his  mistake,  if  such  it  may  be  called,  like  the  refusal 
of  the  finder  to  deliver  on  demand  lost  property  when  the  owner  is 
unknown  to  him,  is  no  conversion,  for  he  is  justified  in  his  conduct 
at  the  time  in  treating  it  as  treasure-trove  by  the  presence  of  all  the 
elements  which  constitute  it  such.*  The  owner  of  the  soil  in  which 
treasure-trove  is  found  acquires  no  title  thereto  by  virtue  of  liis 
ownership  of  the  land ;  •  and  so  it  has  been  held  that  workmen  find- 
ing money  which  has  been  buried  or  secreted  on  the  premises  of  their 
employer  are  entitled  to  its  posse^^sion,  and  may  maintain  trover 
against  the  employer  if  he  deprives  them  of  the  possession  and  refuses 
to  restore  it.' 

4.  Things  Imbedded  in  Soil. — ^Where  property,  not  treasure-trove, 

18  found  imbedded  in  the  soil  under  circumstances  repelling  the  idea 
that  it  has  been  lost,  the  finder  acquires  no  title  thereto,  for  the 
presumption  is  that  the  possession  of  the  article  found  is  in  the  owner 
of  the  locus  in  quo.®'  This  has  been  held  to  apply  to  an  aerohte 
on  the  theory  that  it  is  part  of  tlie  soil ;  •  and  on  the  same  theory  to 

1.  Huthmacher  v.  Harris,  38  Pa.  St  6.  Weeks  ▼.  Hackett,  104  Me.  264. 
491,  80  Am.  Dee.  502.  71  Atl.  858,  129  A.  S.  R.  390,  and 

2.  Ferguson  v.  Bay,  44  Ore.  557,  77  note,  15  Ann.  Cas.  1156,  19  L.R.A. 
Pac.  600,  102  A.  S.  R.  648,  1  Ann.  (N.S.)  1201. 

Cas.  1,  1  L.R.A.(N.S.)  477.  7.  Danielson  v.  Roberts,  44  Ore.  108, 

8.  Sovem  v.  Yoran,  16  Ore.  269,  20  74  Pac.  913,  102   A.   S.   R.   627,   65 

Pac.  100,  8  A.  S.  R.  293.  L.R.A.  626;  Roberson  v.  Ellis,  58  Ore. 

Note:  129  A.  S.  R.  400.  210,  114   Pac.   100,  35  L.R.A. (N.S.) 

See  supra,  par.  11.  ^79  and  note. 

4.  Weeks  v.  Hackett,  104  Me.  264,  8.  Ferf^uson  v.  Ray,  44  Ore.  557,  77 
71  Atl.  858,  129  A.  S.  R.  390  and  Pac.  600,  102  A.  S.  R.  648,  1  Ann. 
note,  15  Ann.  Cas.  1156,  19  L.R.A.  Cas.  1  and  note,  1  L.R.A. (N.S.)  4^7 
(N.S.)  1201;  Danielson  v.  Roberts,  44  r.nd  note. 

Ore.  108,  74  Pac.  913,  102  A.  S.  R.  Notes:  129  A.  S.  R.  40^;  37  L.R.A. 

627,  65  L.R.A.  526;  Roberson  v.  Prills,  118;  1  Ann.  Cas.  5.  . 

58  Ore.  219,  114  Pac.  100,  35  L.R.A.  9.  Goddard  v.  Winchell,  86  la,  71, 

(N.S.)  979.  62  N.  W.  1124,  41  A.  S.  R,  481,  17 

5.  Sovem  v.  Yoran,  16  Ore.  269,  20  L.R.A.  788. 

Pac.   100,  8  A.  S.   R.  293.  Note:  11  Ann.  Cas.  707. 
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a  prehistoric  boat  dug  up  in  making  an  exoavationy^^  and  likewise 
to  gold-beaiing  quartz  found  imbedded  in  the  soil  under  circum- 
stances indicating  that  some  person  had  placed  it  where  it  was  found.^^ 

II.  Rights  and  Liabilities  of  Fikdeb 

5.  As  against  Third  Persons. — ^A  finder  of  a  lost  article,  though  he 
*does  not  by  such  finding  acquire  an  absolute  property  or  ownership, 
has  such  a  property  as  will  enable  him  to  keep  it  against  all  the 
world  but  the  rightful  owner.**  This  rule  is  practically  absolute  and 
is  not  aflfected  by  the  special  circumstances  of  the  character  of  the 
thing  found/'  the  place  of  finding/*  or  the  relation  of  the  finder  to 
a  third  person.**  This  right  is  not  defeated  by  the  discovery  of  the 
loser,  for  while  such  knowledge  may  affect  the  duties  of  the  finder 
toward  the  loser,  it  does  not  alter  the  rights  of  the  former  with  respect 
to  third  persons.**  As  against  one  who  after  the  finding  obtains 
possession  of  the  property  and  withholds  it  or  converts  it  to  his  own 
use,  the  finder  may  maintain  replevin  or  trover  or  an  action  for 

10.  Note:  1  Ann.  Cas.  6.  W.  487,  6  A.  S.  R.  812;   TancQ  v. 

11.  Ferguson  v.  Ray,  44  Ore.  667,  Seaton,  28  Grat.  (Va.)  601,  26  Am. 
77  Pac.  600,  102  A.  S.  R.  648,  1  Ann.  Rep.  380 ;  Kuykendall  v.  Fisher,  61  W. 
Cas.  1,  1  L.R.A.(N.S.)  477.  Va.  87,  56  S.  E.  48,  11  Ann.  Cas.  700 

12.  Brandon  v.  Planters',  etc.  Bank,  and  note,  8  L.R.A.(N.S.)  94  and  note. 
1  Stew.  (Ala.)  320,  18  Am.  Dec.  48  Notes:  37  L.R.A.  117;  1  Ann.  Cas. 
and  note;  Bowen  v.  Sullivan,  62  Ind.   5. 

281,   30   Am.   Rep.   172;   William   v.  IS.  Note:  1  Ann.  Cas.  6. 

State,  165  Ind.  472,  75  N.  E.  875,  2  14.  Bowen  v.  SulUvan,  62  Ind.  281, 

L.R.A.(N.S.)    248;   Goddard  v.  Win-  30  Am.  Rep.  172;  Weeks  v.  Hackett, 

ohell,  86  la.  71,  52  N.  W.  1124,  41  104  Me.  264,  71  Atl.  858, 129  A.  S.  R. 

A.  S.  R.  481,  17  L.R.A.  788;  Weeks  390  and  note,  15  Ann.  Cas.  1156,  19 

V.  Hackett,  104  Me.  264,  71  Atl.  858,  L.R.A.(N.S.)    1201;   McAvoy  v.  Me- 

129  A.  S.  R.  390  and  note;  15  Ann.  dina,  11  Allen   (Mass.)  548,  87  Am. 

Cas.  1156,  19  L.R-A.(N.S.)  1201;  Mc-  Dec.  733;  Hoagland  v.  Forest  Park 

Avoy  V.  Medina,  11  Allen  (Mass.)  548,  Highlands  Amusement  Co.,  170  Mo. 

87  Am.  Dec.  733;  Hoagland  v.  Forest  335,  70  S.  W.  878,  94  A.  S.  R.  740; 

Park  Highlands  Amusement  Co.,  170  Sovem  v.  Yoran,  16  Ore.  269,  20  Pac. 

Mo.  335,  70  S.  W.  878,  94  A.  S.  R.  740;  100,  8  A.  S.  R.  293;  Roberson  v.  Ellis, 

McLaughlin  v.  Waite,  5  Wend.  (N.  T.)  58  Ore.  219,  114  Pac.  100,  35  L.R.A. 

404,  21  Am.  Dec.  232;  Sovem  v.  Yo-  (N.S.)  979;  Hamaker  v.  Blanchard,  90 

ran,  16  Ore.  269,  20  Pac.  100,  8  A.  S.  Pa.  St.  377,  35  Am.  Rep.  664;  Dur- 

R.  293 ;  Danielson  v.  Roberts,  44  Ore.  fee  v.  Jones,  11  R.  I.  588,  23  Am.  Rep. 

108,  74  Pac.  913,  102  A.  S.  R.  627,  66  528 ;  Deaderick  v.  Oulds,  86  Tenn.  14, 

L.R.A.  526;  Ferguson  v.  Ray,  44  Ore.  5  S.  W.  487,  6  A.  S.  R.  812;  Kuyken- 

65?,  77  Pac.  600,  102  A.  S.  R.  648,  1  dall  v.  Fisher,  61  W.  Va.  87,  56  S.  E. 

Ann.  Cas.  1  and  note,  1  L.R.A.(N.S.)  48, 1  Ann.  Cas.  700  and  note,  8  LJI.A. 

477;  RobersoB  v.  Ellis,  58  Ore.  219,  (N.S.)  94  and  note, 

114  Pac.  100,  35  L.R.A,(N.S.)   979;  Notes:    18   Am.   Dec.  59;   1  Ann. 

Hamaker  v.  Blanchard,  90  Pa.  St.  377,  Cas.  5. 

35  Am.  Rep.  664;  Durfee  v.  Jones,  11  16.  Note:  1  Ann.  Cas.  5. 

R.  I.  588,  23  Am.  Rep.  528  and  note;  16.  Notes:  18  Am.  Dec.  56,  57;  37 

Deaderick  v.  Oulds,  86  Tenn.  14,  5  S.  L.R.A.  117. 
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the  proceeds  of  the  property  if  it  has  been  sold  or  the  proceeds  other- 
wise realized ;  ^'  and  as  against  a  bailee  to  whom  the  finder  has 
confided  the  care  of  the  property  he  is  entitled  to  recover  it  on  the 
former's  refusal  to  surrender  it  on  demand;  ^®  but  a  bailee  holding 
only  for  the  benefit  and  accommodation  of  the  finder  and  without 
compensation  is  not  accountable  for  loss  of  the  property  by  theft 
from  him  unless  the  loss  is  the  result  of  gross  negligence  on  his  part.^* 
As  respects  the  rights  of  a  finder  of  lost  property  there  is  a  dis- 
tinction in  the  case  of  choses  in  action,  and  as  to  them  the  rule  above 
stated  does  not  apply,  for  the  reason  that  the  finder  is  not  a  party 
to  the  contract,  cannot  recover  thereon,  and  therefore  he  has  no  prop- 
erty right  of  any  value.** 

6.  As  against  Owner. — Money  or  other  property  voluntarily  laid 
down  and  forgotten  is  not  in  legal  contemplation  lost,^  and  the  owner 
of  the  shop,  bank  or  other  place  where  it  is  left  is  the  proper  custodian 
rather  than  the  person  who  happens  to  discover  it,^  and  it  is  the 
duty  of  such  proprietor  to  keep  the  property  for  the  owner,  he  being 
treated  as  quasi-bailee  thereof;*  but  where  articles  are  accidentally 
dropped  by  anyone  in  any  public  place,  public  thoroughfare  or 
street,  they  are  lost  in  the  legal  sense,  and  while  the  finder  may 
pass  them  by,^  if  he  chooses  to  undertake  their  custody  he  is  bound 
to  take  reasonable  care  of  them,  and,  where  required  by  statute,  to 
advertise  them.*  A  riparian  proprietor  cannot  detain  property  strand- 
ed on  his  bank  as  against  either  the  true  owner  or  one  having  a 
superior  right  by  reason  of  an  earlier  possession;*  and  while  the 
owner  of  land  on  which  property  is  carried  by  a  freshet  may  not  con- 
vert the  property  to  his  own  use,  he  is  under  no  legal  obligation 
to  preserve  it  for  the  true  owner,  but  may  free  his  land  from  the 

17.  Weeks  v.  Hackett,  104  Me.  264,  v.  Oulds,  86  Tenn.  14,  5  S.  W.  487,  6 
71  Atl.  858,  129  A.  S.  R.  390  and  A.  S.  R.  812;  Kuykendall  v.  Fisher, 
note,  15  Ann.  Cas.  1156,  19  L.RA.  61  W.  Va.  87,  66  S.  E.  48,  11  Ann. 
(N.S.)  1201.  Cas.  700  and  note,  8  L.R.A.(N.S.)  94. 

Notes:  129  A.  S.  R.  409;  37  L.R.A.       Note:  129  A.  S.  R.  402. 
118.  3.  Deaderick  v.  Oulds,  86  Tenn.  14, 

18.  Bowen  v.  Sullivan,  62  Ind.  281,  5  S.  W.  487,  6  A.  S.  R.  812;  Kuy- 
30  Am.  Rep.  172;  Tancil  v.  Seat  on,  28  kendall  v.  Fisher,  61  W.  Va.  87,  66 
Grat.  (Va.)  601,  26  Am.  Rep.  380.         S.  E.  48,  11  Ann.  Cas.  700  and  note, 

Note:  52  Am.  Dec.  454.  8  L.R.A.(N.S.)  94. 

19.  Tancil  v.  Seaton,  28  Grat.  (Va.)  Notes:  21  Am.  Rep.  189;  129  A.  S. 
601,  26  Am.  Rep.  380.    And  see  Bail-  R.  402. 

MEN^Ts,  vol.  3,  p.  99.  See  also  Bailments,  vol.  3,  p.  83. 

20.  McLaughlin  v.  Waite,  5  Wend.       4.  Note:  21  Am.  Rep.  188. 
(N.  Y.)  404,  21  Ara.Dcc.  232.  6.  Note:  21  Am.  Rep.  188, 189. 

Notes:    18   Am.    Dec.   67;   1   Ann.  6.  Deaderick  v.  Oulds,  86  Tenn.  14, 

Cas.  5.  6  S.  W.  487,  6  A.  S.  R.  812.    As  to 

1.  See  supra,  par.  1.  the  right  of  property  in  stranded  or 

2.  Hoagland  v.  Forest  Park  High-  drifting  logs,  see  LOGS  AKD  TlMBSB, 
lar.ds  Amusement  Co.,  170  M6.  335,  70  ante,  par.  65. 

S.  W.  878,  94  A.  S.  R.  740 ;  Deaderick 
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encumbrance,  provided  in  so  doing  he  does  the  property  no  unneces- 
sary harm.'  It  is  recognized  by  both  the  common  and  the  civil  law 
that  the  owner  of  such  property  may  enter  on  the  land  for  the  purpose 
of  removing  it,  but  if  he  does  so  he  must  make  good  to  the  owner 
of  the  land  any  damage  occasioned  by  the  stranding.®'  Some  authori- 
ties hold  that  the  finder  of  lost  property  is  entitled  to  recover  from 
the  owner  thereof  his  necessary  expenses  in  its  preservation,*  while 
others  hold  that  he  is  not;  *•  but  even  admitting  his  right  to  com- 
pensation he  has  no  lien  on  the  property  therefor,  but  he  must  sur- 
render the  possession,  must  give  it  up,  and  resort  to  his  action  against 
the  owner.^^  This  does  not  apply,  however,  where  a  specific  offer 
of  reward  has  been  made,  for  then  the  right  of  the  finder  thereto  is 
protected  by  the  existence  of  a  lien  in  his  favor  on  the  lost  property,** 
and  he  may  retain  possession  thereof  until  the  reward  is  paid.**  To 
justify  the  finder  in  appropriating  money  or  other  property  to  his 
own  use,  the  circumstances  must  be  such  as  to  afford  reasonable 
ground  for  the  belief  that  it  has  been  voluntarily  abandoned,  and 
is  therefore  lost  property  in  the  full  legal  sense  of  the  term.**  The 
property  must  be  delivered  to  the  owner  when  he  demands  it,  but 
the  finder  is  entitled  to  have  it  identified  and  the  ownership  estab- 
lished.**^ This  is  not  only  his  right  but  his  duty,  and  he  is  liable 
in  case  of  misdelivery.  He  is  therefore  justified,  if  acting  in  good 
faith  and  with  fairness,  to  refuse  delivery  to  the  true  owner  if  he 
does  not  know  him.**  If  the  owner  has  died,  the  finder  must,  on 
demand,  deliver  the  property  to  the  administrator,  for  he  is  entitled 
to  the  possession.*'  If  the  finder  has  reason  to  suspect  who  is  the 
owner,  he  should  make  pertinent  and  reasonable  inquiries  for  the 
purpose  of  discovering  him,**  and  if  he  fails  to  do  so  he  may  be 
guilty  of  larceny.** 

7.  Forster  v.  Juniata  Bridge  Co.,  12.  Notes:  25  Am.  Dec.  189;  65  Am, 
16  Pa.  St.  393,  65  Am.  Dec  606  and  Dec.  511 ;  129  A.  S.  R.  407 ;  37  L.E. A. 
note.  119;  Ann.  Cas.  1913B  1277. 

8.  Sheldon  v.  Sherman,  42  N.  Y.  13.  Wentworth  v.  Day,  3  Mete. 
484,  1  Am.  Rep.  569;  Forster  v.  Jun-  (Mass.)  352,  37  Am,  Dec  145  and 
lata  Bridge  Co.,  16  Pa.  St.  393,  65  Am.  note.     See  Rewards. 

Dec  606  and  note.  14.  Kuykendall  v.  Fisher,  61  W.  Va. 

9.  Amory  v.  Flyn,  10  Johns.  (N.  87,  56  S.  E.  48,  11  Ann.  Cas.  700,  8 
Y.)  102,  6  Am.  Dec  316.  L.R.A.(N.S.)  94. 

Notes:  129  A.  S.  R.  407;  37  L.R.A.       Note:  21  Am.  Rep.  189. 
119.  15.  Notes:  21  Am.  Rep.  188;  129  A. 

10.  Wentworth    v.    Day,    3    Mete  S.  R.  408;  37  L.R.A.  117. 

(Mass.)  352,  37  Am.  Dec.  145;  Watts       16.  Sovem  v.  Yoran,  16  Ore.  269,  20- 

V.    Ward,   1   Ore.    86,   62   Am.    Dec.  Pac.  100,  8  A.  S.  R.  293. 
299.  Note:  37  L.R.A.  117. 

11.  Notes :  25  Am.  Dec  189 ;  55  Ahl       17.  Note :  129  A.  S.  R.  409. 
Dec  511;  21  Am.  Rep.  188,  189;  129       18.  Note:  129  A.  S.  R.  408. 

A.   S.  R.  407;  37  L.R.A.  119;  Ann.       19.  See  Labcbny,  ante,  p.  38.    ' 
Cas.  1913B  1277. 
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7.  Status  as  Bailee. — ^Finders  of  lost  property  and  the  owners  of 
premises  where  property  has  voluntarily  been  laid  down  and  for- 
gotten^ who  assume  the  custody  thereof,  are  bailees,'^  and  they  may 
maintain  trover  against  anyone  except  the  true  owner  who  deprives 
them  of  their  right  of  possession.^  They  must  exercise  at  least  slight 
diligence  in  the  keeping  of  the  property,  and  should  they  be  deprived 
of  their  right  of  possession  by  other  tiban  the  true  owner  and  resort 
to  law  for  the  recovery  of  the  value  of  the  article  so  wrongfully  con- 
verted, the  tortfeasor  would  be  in  no  position  to  deny  the  finder's  right 
to  use  such  diligence,  nor  say  that  he  had  become  a  bailee  for  the 
loser  by  reason  of  the  conversion,  and  set  up  the  property  in  the  loser 
against  t|;Le  finder.' 

8.  Master  and  Servant;  Parent  and  Child. — ^It  has  been  stated  that 
if  the  finder  is  a  person  whose  acquisition  of  property  is  subject  to 
a  superior  right  of  possession,  as  an  infant,  the  father  is  entitled 
to  the  property  found.  It  has  also  been  held,  though  against  the 
weight  of  authority,  that  a  master  is  entitled  to  property  found  by 
his  servant  on  the  premises  of  the  former.*  It  is  true  that  if  the 
property  be  not  lost  it  is  the  duty  of  the  master  to  care  for  it,  and 
for  that  purpose  he  may  withhold  the  possession  thereof  from  the 
finder,*  but  where  the  property  is  lost  in  a  legal  sense,  it  is  estab- 
lished that  a  servant  finding  it  is  entitled  thereto  as  against  the 
master.* 

9.  Joint  Finders. — ^If  lost  property  is  found  by  several  persons 
under  such  circumstances  that  the  finding  is  the  joint  act  of  all,  they 
have  equal  rights  in  the  thing  found,*  and  if  this  thing  is  divis- 
ible, they  become  tenants  in  common  thereof,  and  each  is  entitled 
to  the  possession  of  a  moiety  aijd  charged  with  the  duty  of  holding 
it  for  the  owner  until  he  can  be  ascertained ;  and  if  one  of  the  number 
becomes  possessed  of  the  whole  and  refuses  to  surrender  such  posses- 
sion, his  cotenants  may  maintain  trover  against  him  for  the  recov- 

20.  Roberson  ▼.  Ellis,  58  Ore.  219,   Ore.  108,  74  Pac.  913,  102  A.  S.  R. 
114  Pac.  100,  35  L.R.A.(N.S.)   979;    627,  65  L.R.A.  526;  Roberson  v.  Ellis, 
Deaderick  v.  Oulds,  86  Tenn.  14,  5  S.   68  Ore.  219,  114  Pac.  100,  35  L.R.A. 
W.  487,  6  A.  S.  R.  812;  Tancil  v.  Sea-    (N.S.)  979  and  note, 
ton,  28  Grat.  (Va.)  601,  26  Am.  Rep.       Note:  37  L.R.A.  118, 119. 
380;  Kuykendall  v.  Fislier,  61  W.  Va.       2.  Notes:  18  Am.  Dec.  66,  67;  37 
87,  56  S.  E.  48,  11  Ann.  Cas.  700  and   L.R.A.  117. 
note,  8  L.R.A. (N.S.)  94  and  note.  3.  Note:  1  Ann.  Cas.  6. 

Notes:  18  Am.  Dec.  56,  57;  129  A.  S.       4.  Note:  129  A.  S.  R.  402. 
R.  402;  37  L.R.A.  117.  6.  Bums  v.  Clark,  133  Cal.  634,  66 

See  also  Bailments,  vol.  3,  p.  83.       Pac.  12,  85  A.  S.  R.  233  and  note ;  Bow- 

1  Brandon  v.  Planters',  etc..  Bank,  en  ▼.  Sullivan,  62  Ind.  281,  30  Am. 
1  Stew.  (Ala.)  320,  18  Am.  Dec.  48  Rep.  172  and  note;  Hamaker  v. 
and  note ;  W^eeks  v.  Hackett,  104  Me.  Blanchard,  90  Pa.  St.  377,  35  Am.  Rep. 
264,  71  Atl.  858, 129  A.  S.  R.  390  and   664. 

note;  15  Ann.  Cas.  1156,  19  L.R.A.       6.  Notes:   37  L.R.A.   120;   1  Ann. 
(N.S.)  1201;  Danielson  v.  Roberts,  44  Cas.  5. 
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ery  of  their  moieties.'  Whether  several  persons  present  at  a  finding 
are  to  be  deemed  joint  finders  or  not  is  sometimes  a  difficult  question, 
when  the  evidence  shows  that  some  of  them  saw  the  property  before 
the  others  or  had  a  greater  share  of  the  work  or  play  of  which  the 
finding  was  an  incident.  All  that  can  safely  be  said  is  that  the  courts 
have  inclined  in  doubtful  cases  to  regard  the  finding  as  joint  and 
all  persons  present  and  to  any  degree  participating  as  joint  finders.^ 

ni.  Rights  and  Liabilities  of  Ownbb  and  Othebs 

10.  Owner's  Rights  and  Liabilities. — The  owner  of  lost  property 
has  the  right  to  reclaim  it  wherever  it  may  be  found,*  and  may  main- 
tain an  action  against  the  finder  who  refuses  to  deliver  it  on  demand.^^ 
This  right  of  action  is  modified  only  by  the  rights  of  the  finder.  The 
latter  is  rightfully  in  possession,  and  such  possession  of  itself,  there- 
fore, creates  no  right  of  action  in  favor  of  the  loser.  Something 
must  first  occur  to  make  the  posse?sion  wrongful,  as  where,  on  demand 
and  appropriate  evidence  of  title,  the  finder  refuses  to  deliver  the 
property,  or  even  in  the  absence  of  such  demand  and  refusal  he  is 
guilty  of  some  misconduct  toward  it,  as  where  he  abuses  or  wrong- 
fully uses  it.  When  the  possession  has  thus  become  wrongful,  the 
owner  may  maintain  trover  or  replevin  or  any  other  action  necessary 
to  vindicate  his  rights.**  It  has  been  held  that  it  is  not  necessary 
that  a  demand  should  be  made  for  the  return  of  property  wronrfuUy 
withheld  as  a  prerequisite  to  an  action  to  compel  restitution.**  WHiile 
property  must  be  delivered  to  the  owner  when  he  demands  it,  it  is 
incumbent  on  him  to  identify  it  and  establish  his  ownership ;  *•  and 
if  he  fails  to  do  so,  the  finder  is  justified  in  refusing  delivery.**  In 
the  event  of  the  owner  being  deceased,  his  administrator  is  entitled 
to  the  possession  on  making  demand  therefor.**  The  owner  may 
propose  his  own  terms  for  its  return  and  the  finder  is  bound  thereby,** 
and  is  not  entitled  to  a  reward  from  the  owner  in  the  absence  of  a 
promise  to  pay.*'  Although  the  authorities  are  somewhat  conflict- 
ing, the  sounder  rule  would  seem  to  be  that  the  owner  of  lost  prop- 
erty on  reclaiming  it  is  liable  to  the  finder  for  necessary  expenses 

7.  Weeks  ▼.  Hackett,  104  Me.  264,       IS.  Notes:  21  Am.  Rep.  188;  129  A. 
71  Atl.  858, 129  A.  S.  R.  390  and  note,   S.  R.  408;  37  L.R.A.  117. 

]5  Ann.  Cas.  1156  and  note,  19  L.R.A.  14.  Sovern  v.  Yoran,  16  Ore.  269,  20 

(N.S.)   1201  and  note.  Pac.  100,  8  A.  S.  R.  203. 

8.  Notes:    129    A.    S.  R.    410;    37  Note:  37  L.R.A.  117. 
L.E.A  120.  15.  Note:  129  A.  S.  R.  409; 

9.  Symmes  v.  Prazier,  6  Mass.  344,  16.  Wentworth    v.    Day,    3    Mete. 
4  Am.  Dec.  142.  (Mass.)   352,  37  Am.  Dec.  145. 

10.  Note:  37  L.R.A.  117.  17.  Amory  v.  Flyn,  10  Johns.   (N. 

11.  Note:  129  A.  S.  R.  409.  Y.)    102,  6  Am.  Dec.  316;  Watts  v. 

12.  Kuykendall  v.  Fisher,  61  W.  Va,  Ward,  1  Ore.  86,  62  Am.  Dec  299.    See 
87,  56  S.  B.  48,  1  Ann.  Cas.  700,  8  Rewards. 

L.R.A.(N.S.)  94. 
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incurred  in  its  preservation.^®  In  the  case  of  property  carried  on 
land  by  a  freshet  the  owner  may  enter  on  the  land  for  the  purpose 
of  removing  it,  but  if  he  does  so  he  must  make  good  to  the  owner 
of  the  land  any  damage  occasioned  by  the  stranding;  or  he  may 
abandon  the  property,  in  which  event  he  cannot  be  held  liable  for 
such  injuries.  This  is  recognized  by  both  the  common  and  the  civil 
law.i» 

11.  Vendee's  Rights. — Under  the  rule  that  a  vendee  can  acquire 
no  greater  title  than  that  possessed  by  his  vendor,  the  transferee  of 
the  finder  of  lost  chattels  acquires  no  right  thereto  as  against  the 
true  owner.**  This,  however,  does  not  apply  to  cash,  bank  bills  or 
other  paper  negotiable  by  delivery.  For  the  purposes  of  commerce, 
the  possession  of  certain  negotiable  securities  in  the  hands  of  bona 
fide  holders  is  conclusive  evidence  of  right,  but  in  such  cases  it  is 
conclusive  against  the  loser  as  well  as  against  the  debtor,  although 
the  former  shows  that  he  never  intended  to  abandon  his  right;  and 
a  bona  fide  purcha««er  from  the  finder  under  a  supposition  that  he  is 
the  legal  owner  will  be  entitled  to  recover  even  against  the  loser. ^ 
But  it  has  been  held  that  the  transferee  of  lost  negotiable  paper  must, 
to  acquire  a  valid  title  thereto,  have  both  paid  a  valuable  considera- 
tion and  have  taken  it  bona  fide,  and  that  if  circumstances  exist 
which  are  calculated  to  raise  suspicion  in  the  mind  of  a  man  of  ordi- 
nary prudence  and  discretion,  tliat  fact  will  prevent  the  purchaser 
from  acquiring  title  better  than  that  of  his  vendor.* 

18.  Amory  v.  Flyn,  10  Johns.   (N.   506  and  note. 

Y.)  102,  6  Am.  Dec.  316.    Contra,  see  20.  Note:  3  A.  S.  R.  198, 199. 

Wentworth  v.  Day,  3  Mete,    (Mass.)  1.  McLaughlin  v,   Waite,  5   Wend. 

352,  37  Am.  Dec.  145;  Watts  v.  Ward,  (N.  Y.)  404,  21  Am.  Dec.  232. 

1  Ore.  86,  62  Am.  Dec.  299.  Notes :  3  A.  S.  R.  199 ;  129  A.  S.  R. 

Notes :  129  A.  S.  R.  407 ;  37  L.R.A.  411. 

119.  See  Banks,  vol.  3,  p.  602. 

19.  Sheldon  ▼.  Sherman,  42  N.  Y.  2.  Note :  3  A.  S.  R.  200.  See  Bn^LS 
484, 1  A.  Rep.  569;  Forster  V.  Juniata  and  Notss,  voL  3^  pp.  1000,  1043, 
Bridge  Co.  16  Pa.  St.  393,  55  Am.  Dec.  1336. 
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V.  Criminal  Proceedings 

22.  Indictment  or  Information 

23.  Evidence 

24.  Punishment 


I.  Introductory 

1.  Scope  of  Article. — ^This  article  deals  with  the  legal  aspects, 
civil  and  criminal,  of  lotteries,  gift  enterprises,  or  similar  schemes 
for  the  distribution  by  lot  or  chance  of  prizes  consisting  of  money  or 
other  thing  of  value.  Under  other  titles,  however,  will  be  found  the 
treatment  of  such  related  subjects  as  gttming  generally,^  the  use  of 
the  mails  for  matter  concerning  lotteries,*  and  trading  stamps.* 

2.  Definitions  and  Explanatory  Statement. — ^The  word  ''lottery,'' 
it  has  been  held,  has  no  technical,  legal  meaning,  but  must  be  con- 
strued in  the  popular  sense.*  It  has  been  variously  defined  by  lexicog- 
raphers^ les^al  authors,  judges,  and,  in  some  instances,  by  statute; 
and  Webster's  definition,  "a  scheme  for  the  distribution  of  prizes  by 
lot  or  chance,"  has  been  quoted  with  approval  by  numerous  authori- 
ties,* and  also  Worcester's  definition  as  "a  distribution  of  prizes  and 

^  blanks  by  chance,  a  game  of  hazard  in  which  small  sums  are  ventured 
for  the  chance  of  obtaining  a  larger  value  either  in  money  or  in 
other  articles."  •    Other  definitions  often  adopted  by  the  courts  are : 

1.  See  Gaming,  vol.  12,  p.  704.  R.  38,  7  L.R.A.  699 ;  Meyer  v.  State, 

2.  See  Post  Office.  112  Ga.  20,  37  S.  E.  96,  81  A.  S.  R. 

3.  See  Trading  Stamps.  17,  61  L.R.A.  496;  State  v.  Merean- 

4.  Yellow-Stone  Kit  v.  State,  88  Ala.  tile  Asso.,  45  Kan.  351,  25  Pao.  984, 
196,  7  So.  338, 16  A.  S.  R.  38,  7  L.R.A.  23  A.  S.  R.  727,  11  L.R.A.  430;  Com. 
599;  Cross  v.  People,  18  Colo.  321,  32  v.  Jenkins,  159  Kv.  80,  166  S.  W.  794, 
Pac.  821,  36  A.  S.  R.  292;  State  v.  Ann.  Cas.  1915B  170:  State  v.  Boneil, 
Mercantile  Ass'n,  45  Kan.  351,  26  Pac.  42  La.  Ann.  1110,  8  So.  298,  21  A.  S. 
984,  23  A.  S.  R.  727,  11  L.R.A.  430;  R.  413,  10  L.R.A.  60;  Ballock  v.  State, 
People  V.  MePhee,  139  Mich.  687,  103  73  Md.  1,  20  Atl.  184,  25  A.  S.  R.  559, 
N.  W.  174,  69  L.R.A.  605,  5  Ann.  Cas.  8  L.R.A.  671;  State  v.  Mumford;  73 
836  and  note;  State  v.  Mumford,  73  Mo.  647,  39  Am.  Rep.  532;  Wilkinson 
Mo.  647,  39  Am.  Rep.  532;  State  v.  v.  Gill,  74  N.  Y.  63,  30  Am.  Rep.  264; 
Clarke,  33  N.  H.  329,  66  Am.  Dec.  723;  Winston  v.  Beeson,  135  N.  C.  271,  47 
Wilkinson  v.  Gill,  74  N.  Y.  63,  30  Am.  S.  E.  457,  65  L.R.A.  167;  Holoman  v. 
Rep.  264;  Winston  v.  Beeson,  135  N.  State,  2  Tex.  App.  610,  28  Am.  Rep. 
C.  271,  47  8.  E.  457,  66  L.R.A.  167;  439. 

State  V.  Tipkin,  169  N.  C.  265,  84  S.  6.  Homer  t.  United  States,  147  U. 

E.  340,  L.R.A.1915F  1018.  S.  449, 13  S.  Ct.  409,  37  U.  S.  (L.  ed.) 

Notes:  3  L.R.A.  403;  6  Ann.  Cas.  237;  Fitzsimmons  v.  United  States,  156 

838.  Fed.  477,  84  C.  C.  A.  287,  13  L.R.A. 

6.  Horner  v.  United  States,  147  U.  (N.S.)    1095;    Yellow-Stone    Kit    v. 

S.  449, 13  S.  Ct.  407,  87  U.  S.  (L.  ed.)  State,  88  Ala.  196,  7  So.  338,  16  A. 

237;  Buckalew  v.  State,  62  Ala.  334,  S.  R.  38,  7  L.R.A.  599;  Cross  v.  People, 

34  Am.  Rep.  22;  Yellow-Stone  Kit  v.  18  Colo.  321,  32  Pac.  821,  36  A.  S.  R. 

State,  88  Ala.  196,  7  So.  338, 16  A.  S.  292;  Meyer  v.  State,  112  Ga.  20,  37 
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• 

'*Where  a  pecuniary  consideration  is  paid,  and  it  is  determined  by 
lot  or  chance,  according  to  some  scheme  held  out  to  the  public,  what 
and  how  much  he  who  pays  the  money  is  to  have  for  it,  that  is  a 
lottery;"  '  and  "A  scheme  by  which  a  result  is  reached  by  some  action 
or  means  taken,  and  in  which  result  man's  choice  or  will  has  no 
part,  nor  can  human  reason,  foresight,  sagacity,  or  design  enable  him 
to  know  or  determine  such  result  until  the  same  has  been  accom- 
plished." ^  An  example  of  a  statutory  definition  of  a  lottery  is,  "A 
scheme  for  the  distribution  of  property  by  chance,  among  persons 
who  have  paid  or  agreed  to  pay  a  valuable  consideration  for  the  chance, 
whether  called  a  lottery,  raffle,  or  gift  enterprise  or  by  some  other 
name."  ^  The  supreme  court  of  the  United  States  has  quoted  the 
following  definition  under  the  word  "Lottery,"  contained  in  the 
Century  Dictionary :  "A  scheme  for  raising  money  by  selling  chances 
to  share  in  a  distribution  of  prizes;  more  specifically,  a  scheme  for 
the  distribution  of  prizes  by  chance  among  persons  purchasing  tickets, 
the  correspondingly  numbered  slips,  or  lots,  representing  prizes  or 
blanks,  being  drawn  from  a  wheel  on  a  day  previously  announced  in 
connection  with  the  scheme  of  intended  prizes.  In  law  the  term  lottery 
embraces  all  schemes  for  the  distribution  of  prizes  by  chance,  such 
as  policy  playing,  gift  exhibitions,  prize  concerts,  raffles  at  fairs,  etc., 
and  includes  various  forms  of  gambling.  Most  of  the  governments 
of  the  continent  of  Europe  have  at  different  periods  raised  money  for 

S.  E.  96,  81  A.  8.  R.  17,  51  L.R.A.  lock  v.  State,  73  Md.  1,  20  Atl.  184,  25 
496;  State  v.  Mercantile  Ass'n,  45  A.  S.  R.  559,  8  L.R.A.  671;  Long  v. 
Kan.  351,  25  Pac.  984,  23  A.  S.  State,  74  Md.  565,  22  Atl.  4,  28  A.  8. 
R.  727,  11  L.R.A.  430;  State  v.  R.  268, 12  L.R. A.  425;  State  v.  Clarke, 
Boneil,  42  La.  Ann.  1110,  8  So.  33  N.  H.  329,  66  Am.  Dec.  723;  Wil- 
298,  21  A.  8.  R.  413,  10  L.R.A.  60;  kinson  v.  Gill,  74  N.  Y.  63,  30  Am. 
Ballock  v.  State,  73  Md.  1,  20  All.  184,  Rep.  264;  Kohn  v,  Koehler,  96  N.  Y. 
25  A.  S.  R.  559,  8  L.R.A.  671;  Long  362,  48  Am.  Rep.  628;  Stevens  v.  Cin- 
V.  State,  74  Md.  505,  22  AtL  4,  28  A.  cinnati  Times-Star  Co.,  72  Ohio  St 
S.  R.  268,  12  L.R.A.  425;  State  v.  112,  73  N.  E.  1058, 106  A.  S.  R.  586. 
Momford,  73  Mo.  647,  39  Am.  Rep.  8.  Waite  v.  Press  Pub.  Ass'n,  155 
532;  Wilkinson  V.Gill,  74  N.Y.  63.  30  Fed.  58,  85  C.  C.  A.  576,  12  Ann. 
Am.  Rep.  264;  Winston  v.  Beeson,  135  Cas.  319,  11  L.R.A.(N.S.)  609;  Equi- 
N.  C.  271,  47  S.  E.  457,  65  L.R.A.  167.  table  Loan,  etc.,  Co.  v.  Waring,  117 
7.  Yellow-Stone  Kit  v.  State,  88  Ga.  599,  44  S.  E.  320,  97  A.  S.  R.  177, 
Ala.  196,  7  So.  338, 16  A.  S.  R.  38  and  62  L.R.A.  93;  People  v.  Elliott,  74  , 
note,  7  L.R.A.  599  and  note;  Cross  v.  Mich.  264,  41  N.  W.  916,  16  A.  S.  R. 
People,  18  Colo.  321,  32  Pac.  821,  36  640,  3  L.R.A.  403;  Stevens  v.  Cincin- 
A.  S.  R.  292;  Equitable  Loan,  etc..  nati  Times-Star  Co.,  72  Ohio  St,  112, 
Co.  V.  Waring,  117  Ga.  599,  44  S.  E.  73  N.  E.  1058, 106  A.  S.  R.  586;  State 
320,  97  A.  S.  R.  177,  62  L.R.A.  93 ;  v.  Dalton,  22  R.  I.  77,  46  Atl.  234,  84 
Tludelson  v.  State,  94  Ind.  420,  48  Am.  A.  S.  R.  818,  48  L.R.A.  775. 
Rep.  171;  Lynch  v.  Rosenthal,  144  Notes :  16  A.  S.  R.  43 ;  7  L.R. A.  599. 
Ind.  86,  42  N.  E.  1103,  55  A.  S.  R.  9.  People  v.  Lavin,  179  N.  Y.  164, 
168,  31  L.R.A.  835;  State  v.  Mercan-  71  N.  E.  753,  66  L.R.A,  601,  1  Ann. 
tile  Ass'n,  45  Kan.  351,  25  Pac.  984,  Cas.  165. 
23  A.  S.  R.  727,  11  L.R.A.  430;  Bal-       Note:  5  Ann.  Cas.  837. 
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public  purposes  by.  means  of  lotteries;  and  a  email  sum  was  raised 
in  America  during  the  Revolution  by  a  lottery  authorized  by  the 
Continental  Congress.  Both  state  and  private  lotteries  have  been 
forbidden  by  law  in  Great  Britain  and  in  nearly  all  of  the  United 
States,  Louisiana  and  Kentucky  being  the  two  notable  exceptions."  ^^ 
It  has  been  said  that  the  word  ''lottery"  is  generic.^^  No  sooner  is 
it  defined  by  a  court  than  ingenuity  evolves  some  scheme  within  the 
mischief  discussed,  though  not  quite  within  the  letter  of  the  defini- 
tion given ;  ^^  but  an  examination  of  the  many  cases  on  the  subject 
will  show  that  it  is  very  difficult,  if  not  impossibly,  for  the  most  ingen- 
ious and  subtle  mind  to  devise  any  scheme  or  plan,  short  of  a  gratui- 
tous distribution  of  property,  which  has  not  been  held  by  the  courts 
of  this  country  to  be  in  violation  of  the  lottery  or  gaming  laws  in 
force  in  the  various  states  of  the  Union ;  ^*  and  the  court  will  inquire, 
not  into  the  name,  but  into  the  game,  however  skilfully  disguised, 
in  order  to  ascertain  if  it  is  prohibited,  or  if  it  has  the  element  of 
chance. ^^  A  gift  enterprise,  moreover,  has  been  defined  as  ''a  scheme 
for  the  division  or  distribution  of  certain  articles  of  property,  to  be 
determined  by  chance,  among  those  who  have  taken  shares  in  the 
scheme,"  ^'  and  as  "a  sporting  artifice  by  which,  for  example,  a 
merchant  or  tradesman  sells  his  wares  for  their  market  value,  but 
by  way  of  inducement  gives  to  each  purchaser  a  ticket  which  entitles 
him  to  a  chance  to  win  certain  prizes,  to  be  determined  after  the 
manner  of  a  lottery."  *•  And  it  has  been  declared  that  the  words 
"gift  enterprise"  have  attained  such  notoriety  that  the  courts  will 
take  judicial  notice  of  what  is  meant  thereby.*'  Furthermore,  it  will 
appear  that  all  gift  enterprises  which  come  within  the  meaning  of 
the  two  foregoing  descriptions  are  lotteries,*^  although  such  is  not 

10.  Homer  v.  United  States,  l47  U.  184;  State  v.  Shugart,  138  Ala.  86,  35 
S.  '449, 13  S.  C^  409,  37  U.  S.  (L.  ed.)  So.  28,  100  A.  S.  R.  17;  Winston  v. 
237.  Beeson,  135  N.  C.  271,  47  S.  E.  457, 

11.  People  V.    McPhee,   189   Mich.  65  L.R.A.  167. 

687,  103  N.  W.  174,  69  L.R.A.  505,  5       16.  Meyer  v.  State,  112  Ga.  20,  37 

Ann.  Cas.  835.  S.  E.  96,  81  A.  S.  R.  17,  51  L.R.A. 

12.  People  V.  McPhee,  139  Mich.  496;  Russell  v.  Equitable  Loan,  etc., 
687,  103  N.  W.  174,  69  L.R.A.  505,  5  Co.,  129  Ga.  154,  68  S.  E.  881,  12 
Ann.  Cas.  835;  State  v.  Lipkin,  169  Ann.  Cas.  129. 

N.  C.  265,  84  S.  E.  340,  L.R.A.1915F       17.  State  v.  Shugart,  138  Ala.  86, 

1018.  35  So.  28,  100  A.  S.  R.  17;  Winston 

13.  Long  V.  State,  74  Md.  665,  22  v.  Beeson,  135  N.  C.  271,  47  S.  E.  457, 
Atl.  4,  28  A.  S.  R.  268, 12  L.R.A.  425 ;  65  L.R. A.  167. 

State  V.  Lipkin,  169  N.  C.  265,  84  8.  18.  State  v.  Boneil,  42  La.  Ann. 
E.  340,  L.R.A.1915F  1018.  1110,  8  So.  298,  21  A.  S.  R.  413,  10 

14.  State  V.  Lipkin,  169  N.  C.  265,  L.R. A.  60 ;  Com.  v.  Thacher,  97  Mass. 
84  S.  E.  340,  L.R. A.1915P  1018.  583,  93  Am.  Dec.  125 ;  State  v,  Clarke, 

15.  Matter  of  Gregory,  219  U.  S.  33  N.  H.  329,  66  Am.  Dec.  723;  State 
210,  31  S.  Ct.  143,  55  U.  S.  (L.  ed.)    v.  Shorts,  32  N.  J.  L.  398,  90  Am.  Dec. 
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the  case  under  a  few  statutory  definitions  of  the  term  ''gift  enterprise," 
which  do  not  embrace  the  element  of  chance.^* 

II.   CONSTITUTIONAL  AND  StATUTOBY  PbOVISIONS 

3.  Regulation  and  Prohibition  in  GeneraL — ^Formerly,  when  the 
sources  of  public  revenue  were  fewer  than  now,  lotteries  were  used 
in  some  or  all  of  the  states,  and  even  in  the  District  of  Columbia,  to 
raise  money  for  the  erection  of  public  buildings,  making  public 
improvements,  and  not  infrequently  for  educational  and  religious 
purposes.^  But  experience  has  shown  that  the  common  forms  of 
gambling  are  comparatively  innocuous  when  placed  in  contrast  with 
the  widespread  pestilence  of  lotteiies.  The  former  are  confined  to  a 
few  persons  and  places,  but  the  latter  infests  the  whole  community ;  it 
enters  every  dwelling;  it  reaches  every  class ;  it  preys  on  the  hard  earn- 
ings of  the  poor;  it  plunders  the  ignorant  and  simple.^  If  lotteries 
are  to  be  tolerated  at  all,  it  is,  no  doubt,  better  that  they  should  be 
regulated  by  law,  so  that  people  may  be  protected  as  far  as  possible 
against  the  inherent  vices  of  the  system ;  but  that  they  are  demoral- 
izing in  their  effects,  no  matter  how  carefully  regulated,  cannot  admit 
of  doubt.  They  are  not,  in  the  legal  acceptation  of  the  term,  mala  in 
se,  but  may  properly  be  made  mala  prohibita;*  and  they  are  a 
species  of  gambling,'  although  a  distinction  is  usually  made  by  stat- 
ute between  certain  species  of  gaming  and  lotteries,  different  punish- 
ments being  provided  for  the  diiferent  offenses.*  So,  at  the  present 
day,  both  state  and  private  lotteries  are  forbidden  by  constitution 

668;  Holoman  v.  State,  2  Tex.  App.  sissippi,  101  U.  S.  814,  25  U.  S.  (L. 

610,  28  Am.  Rep.  430  and  note.  ed.)  1079;  Douglas  v.  Kentucky,  168 

Notes:  16  A.  S.  R.  43  et  seq.;  7  U.  S.  488,  18  S.  Ct.  199,  42  U.  S.  (L. 

L.R.A.  600;   12  L.R.A.  89;  12  Eng.  ed.)  553;  Lottery  Case,  188  U,  S.  321, 

Rul.  Cas.  405.  23  S.  Ct  321,  47  U.  S.  (L.  ed.)  492; 

19.  Matter  of  Gregory,  219  U.   8.  Moore  v.  State,  48  Miss.  147,  12  Am. 
210,  31  S.  Ct.  143,  55  U.  S.  (L.  ed.)  Rep.  367;  Ex  parte  Kkmeta,  36  Ore. 
184;  District  of  Columbia  v.  Kraft,  35  251,  60  Pac.  394,  78  A.  S.  R.  776. 
App.   Cas.    (D.    C.)    253,  30   L.R.A,  Note:  66  A,  S.  R.  334. 

(N.S.)  957  and  note;  Long  V.  State,  74       2.  Stone  v.  Mississippi,  101  U.  S. 

Md.  565,  22  Atl.  4,  28  A.  S.  R.  268  and  814,  26  U.  S.  (L.  ed,)  1079. 
note,  12  L.R.A.  425;  State  v.  Sperry,       3.  Stone  v.  Mississippi,  101  U.  S. 

etc.,  Co.,  110  Minn.  378,  126  N.  W.  814,  25  U.  S.   (L.  ed.)   1079;  People 

120,  30  L.R.A.(N.S.)   966;  People  v.  v.  Reilly,  50  Mich.  384,  15  N.  W.  520, 

Gillson,  109  N.  Y.  389,  17  N.  E.  343,  45  Am.  Rep.  47;  Roselle  v.  Farmers' 

4  A.  S.  R.  465.  Bank,  141  Mo.  36,  39  S.  W.  274,  64 

Notes:    2    L.R.A.(N.S.)    591,    592;  A.  S.  R.  601;  Ex  parte  Kameta,  36 

Ann.  Cas.  191 6A  907;  3  British  Rul.  Ore.  251,  60  Pao.  394,78  A.  S.  R.  775; 

Cas.  992,  993.  Portland  v.  Tick,  44  Ore.  439,  75  Pac. 

See  also  infra,  par.  10.  706,  102  A.  S.  R.  633. 

20.  Stone  v.  Mississippi,  101  U.  S.       4.  People  v.  Reilly,  60  Mich.  384, 
814,  25  U.  S.  (L.  ed.)  1079.  15  N.  W.  520,  46  Am.  Rep.  47;  Ex 

1.  Phalen  v.  Virginia,  8  How.  163,   parte  Kameta,  36  Ore,  261,  60  Pac. 
12  U.  S.  (L.  ed.)  1030;  Stone  v.  Mis-   394.  78  A.  S.  R.  776. 
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or  statutes  or  by  both,  in  probably  every  state  of  the  Union ;  •  and 
against  them  Congress  has  closed  the  mails  *  and  interstate  commerce.^ 
A  constitutional  provision  against  lotteries  has  been  held  to  be  so  far 
self-executing  as  to  warrant  and  require  the  court,  in  the  absence  of 
penal  or  other  statutes  on  the  subject,  to  declare  the  charter  of  a 
private  corporation,  whose  scheme  and  plan  of  business  were  within 
the  constitutional  inhibition,  to  be  forfeited.®  The  various  classes  of 
statutes  and  municipal  ordinances  against  lotteries  are  specially  dis- 
cussed elsewhere  in  this  article.*  It  has  been  decided  that  laws  for 
the  suppression  of  lotteries  are  in  the  interest  of  the  morals  and  wel- 
fare of  the  people  of  the  state,  and  are  therefore  a  legitimate  exercise 
of  its  police  powers.**  And  it  has  been  held  that  an  act  of  Congress, 
requiring  a  license  for  selling  lottery  tickets,  was  only  a  mode  of 
imposing  taxes  on  the  licensed  business  and  conveyed  to  the  licensee 

5.  Douglas  V.  Kentucky,  168  U.  S.  13  L.R.A.(N.S.)  1095  j  Eastman  v. 
488,  18  S.  Ct.  199,  42  U.  S.  (L.  ed.)  Armstrong-Byrd  Music  Co.,  212  Fed. 
553;  Loiseau  v.  State,  114  Ala.  34,  22  662, 129  C.  C.  A.  198,  52  L.R.A.(N.S.) 
So.  138,  62  A.  S.  R.  84;  Burks  v.  Har-  108.    See  Post  Office. 

lis,  91  Ark.  205,  120  S.  W.  979,  134       7.  France  v.  United  States,  164  U. 
A.  S.   R.   67,  18  Ann.  Cas.  566,  23  S.  676, 17  S.  Ct.  219,  41  U.  S.  (L.  ed.) 
L.R.A.(N.S.)    626;    State    v.    Wood-  595;  Lottery  Case,  188  U.  S.  321,  23 
ward,  89  Ind.  110,  46  Am.  Rep.  160;    S.   Ct.   321,  47  U.   S.   (L.  ed.)    492; 
State   V.    Mercantile   Ass'n,   45   Kan.   Francis  v.  United  States,  188  U.   S. 
351,  25  Pac.  984,  23  A.  S.  R.  727,  11  375,  23  S.  Ct.  334,  47  U.  S.  (L.  ed.) 
L.R.A.  430;   People  v.  McPhee,  139  508.    See  infra,  par.  9. 
Mich.  687, 103  N.  W.  174,  5  Ann.  Cas.       8.  State    v.    Mercantile    Ass'n,    45 
835,  69  L.R.A.  505;  Moore  v.  State,  Kan.  351,  25  Pac.  984,  23  A.  S.  R. 
48  Miss.  147,  12  Am.  Rep.  367;  Bass  727, 11  L.RA.  430;  People  v.  McPhee, 
V.  Nashville,  Meigs    (Tenn.)   421,  33  139  Mich.  687,  103  N.  W.  174,  5  Ann. 
Am.  Dec.  154;  Etoloman  v.  State,  2   Cas.  835,  69  L.R.A,  505. 
Tex.    App.    610,   28   Am.   Rep.   439;       9.  See  infra,  par.  5-9. 
Cardwell  v.  Kelly,  95  Va.  570,  28  S.       10.  Stone  v.  Mississippi,  101  U.  S. 
E.  953,  40  L.R.A.  240.  814,  25  U.  S.  (L.  ed.)  1079;  State  v. 

Notes:  66  A.  S.  B.  333;  7  L.R.A.  Woodward,  89  Ind.  110,  46  Am.  Rep. 
601.  160;  Douglass  v.  Kentucky,  100  Ky. 

6.  Ex  parte  Jackson,  96  U.  S.  727,  116,  24  S.  W.  233,  66  A.  S.  R.  328 
24  U.  S.  (L.  ed.)  877;  Stone  v.  Mia-  and  note,  affirmed  by  168  U.  S.  488, 18 
sissippi,  101  U.  S.  814,  25  U.  S.  (L.  S.  Ct.  199,  42  U.  S.  (L.  ed.)  553;  Bal- 
ed.) 1079;  Ex  parte  Rapier,  143  U.  S.  lock  v.  State,  73  Md.  1,  20  Atl.  184, 
110,  12  S.  Ct.  374,  36  U.  S.  (L.  ed.)  25  A.  S.  R.  559,  8  L.R.A.  671;  Ford 
93;  Homer  v.  United  States,  143  U.  v.  State,  85  Md.  465,  37  Atl.  172,  60 
S.  207,  12  S.  Ct.  407,  36  U.  S.  (L.  ed.)  A.  S.  R.  337  and  note,  41  L.R.A.  551; 
126 ;  Homer  v.  United  States,  143  U.  Moore  v.  State,  48  Miss.  147,  12  Am. 
S.  570, 12  S.  Ct.  522,  36  U.  S.  (L.  ed.)  Rep.  367;  State  v.  Lipkin,  169  N.  C. 
266;  Horner  v.  United  States,  147  U.  265,  84  S.  E.  340,  L.R.A.1915F  1018; 
S.  449, 13  S.  Ct.  409,  37  U.  S.  (L.  ed.)  Bass  v.  Nashville,  Meigs  (Tenn.)  421, 
237 ;  Public  Clearing  House  v.  Coyne,  33  Am.  Dec.  154. 

194  U.  S.  497,  24  S.  Ct.  789,  48  U.  S.       Notes:   78   A.   8.   R.  255,  266;   7 
(L.  ed.)  1092;  Fitzsimmons  v.  United  L.R.A.  601. 
Stat€«,  156  Fed.  477,  84  C.  C.  A.  287,       See  infra,  par.  4. 

1213 


§  4  LOTTERIES  17  E.  C.  L. 

no  authority  to  conduct  such  husiness  within  a  state  where  lotteries 
were  prohibited  by  the  state  law.** 

4.  Lottery  Franchises. — ^During  the  time  that  lotteries  were  per- 
mitted by  law  legislative  authorizations  were  somewhat  strictly  con- 
strued, and  it  was  held  that  no  uncertain  or  doubtful  terms  or  pro- 
visions in  a  charter  would  be  construed  to  authorize  a  lottery  scheme ; 
that  a  lottery  franchise  expired  when  the  amount  to  be  raised  was 
provided  for  by  contract,  whether  the  whole  amount  had  been  paid 
to  the  beneficiary  or  not;  and  that  the  designation  of  things  which 
might  be  distributed  by  lot  excluded  other  things  not  comprehended 
in  the  franchise,  so  that  money,  if  not  so  designated,  could  not  be 
substituted  for  the  award  drawn.**  Where  the  legislature  of  a  state 
granted  a  lottery  franchise  and  authorized  its  sale,  the  purchaser 
might,  for  a  valuable  consideration,  permit  others  to  enjoy  a  part 
of  the  profits,  but  could  not  assign  the  franchise  so  as  to  enable  each 
assignee  to  conduct  a  separate  lottery.*'  And,  although  lottery  tickets 
may  be  authorized  in  one  jurisdiction,  such  validity  cannot  authorize 
their  sale  in  another  jurisdiction  which  forbids  such  sale.**  Notwith- 
standing the  fact  that  it  was  held  at  an  early  date  that  an  act  of 
the  legislature  granting  the  right  to  conduct  a  lottery  to  raise  funds 
for  a  particular  object  was  not  unlimited  as  to  time,**  and  although 
there  seems  to  be  no  disagreement  in  the  authorities  that,  if  no  rights 
had  vested  in  consequence  of  the  grant  of  a  lottery  franchise,  it  was 
open  to  repeal  by  a  subsequent  statute  of  the  legislature,**  yet  some 
of  the  earlier  cases  maintained  that  a  legislative  revocation  of  a  lot- 
tery grant  was  a  violation  of  the  constitution  of  the  United  States  so 
far  as  such  revocation  affected  rights  acquired  on  the  faith  of  the 
privilege  conferred  by  the  grant,  and  the  exercise  of  which  involved 
the  continuemce  of  that  privilege  for  such  time  ss  might  be  necessary 
for  the  full  enjoyment  of  those  rights.*'     But  it  has  been  decided 

11.  License  Tax  Cases,  5  Wall.  462,       16.  Mississippi    Soc.,   etc   v.   Mus- 
is U.  S.  (L.  ed.)  676.  grove,  44  Miss.  820,  7  Am.  Rep.  723. 

12.  Note :  7  L.R.A.  601.  17.  Boyd  v.  Alabama,  94  U.  S.  645, 

13.  Lawrence  v.  Simmons,  (Ky.)  9  24  U.  S.  (L.  ed.)  302;  State  v.  Wood- 
S.  W.  163,  1  L.R.A.  172.  :^a^<^^  ^9  Ind.  110,  46  Am.  Rep.  160; 

Note:  7  L.R.A.  60L  P'^^Jfr^^L^-  E^''}'''t\^^tf^'  ^}^'  ^ 

14    Cohen    v     Viroinia     6    Wheat     ^'  ^'  ^^^>  ""  ^*  ^*  ^-  *^28  and  note, 
x».  i^onen    v.     Virginia,    o     wneai.    ^pr,,^^^  u„  i^q  rr    c    aqq    iq  c?    n* 

264, 
United 

409,  37  ,^-  ^-  V^  eu.;  ^^'i  ^^^"''w  7  Am,  Rep.  723. 
^rfr[  ^^^'  }^l  o""-  ^^'  ^1^'  ,?^-       T^«  foregoing  cases  make  reference 
It  xr                 ;^'    « '^     T:           *'  ^  authorities  holding  that  a  lottery 
94  N.  Y.  137,  46  Am.  Rep.  128.  grant  could  not  be  repealed  by  a  sub- 
Note:  7  L.R.A.  602.  sequent  legislature  if  rights  had  been 
16.  Phalen  v.  Virginia,  8  How.  163,  acquired  and  liabilities  incurred  upon 
12  U.  S.  (L.  ed.)  1030.  the  faith  of  the  privileges  thus  con- 
Note:  7  L.R.A.  601.  ferrcd. 
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that  the  provision  of  the  federal  constitution,  declaring  that  the  states 
shall  pass  no  laws  impairing  the  obligation  of  contracts,  relates  to 
"property  rights"  and  not  to  matters  ^'governmental/'  and  that  the 
right  to  suppress  lotteries  is  governmental  and  within  the  police 
power  which  the  legislature  cannot  bargain  away.^^  Accordingly,  it 
is  now  thoroughly  established  that  anyone  who  accepts  a  lottery  char- 
ter does  so  with  the  implied  understanding  that  the  people,  in  their 
sovereign  capacity  and  through  their  properly  constituted  agencies, 
may  resume  it  at  any  time  when  the  public  good  shall  require,  whether 
it  be  paid  for  or  not.  All  that  one  can  get  by  such  a  charter  is  a 
suspension  of  certain  governmental  rights  in  his  favor,  subject  to 
witlidrawal  at  will.  He  has  in  legal  effeet  nothing  more  than  a 
license  to  enjoy  the  privilege  on  the  terms  named  for  the  specified 
time,  unless  it  be  sooner  abrogated  by  the  sovereign  power  of  the 
state.  It  is  a  permit,  good  as  against  existing  laws,  but  subject  to 
future  legislative  and  constitutional  control  or  withdrawal.^*  Fmther- 
more,  no  right  acquired  during  the  life  of  a  lottery  grant,  on  the 
faith  of  or  by  agreement  with  the  grantee  of  such  grant,  can  be 
exercised  after  the  revocation  of  such  grant  and  the  forbidding  of 
the  lottery,  if  its  exercise  involves  a  continuance  of  the  lottery  as 
originally  authorized.*®  Where,  however,  the  grant  of  a  lottery  char- 
ter was  contained  in  the  constitution  of  a  state,  such  authorization 
to  maintain  a  lottery  might  be  exercised  although  the  general  laws 
of  the  state  prohibited  lotteries;  *  and  the  legislature  could  not  con- 
travene such  grant,  although  no  rights  of  contract  were  or  could 
be  vested  under  such  constitutional  provision  which  a  subsequent 
constitution  might  not  destroy  without  impairing  the  obligation  of 
a  contract  within  the  meaning  of  the  constitution  of  the  United 
StAtes.« 

5.  Promotion  and  Conduct  of  Lotteries. — Among  the  several  classes 
of  statutes  in  prohibition  of  lotteries  will  be  found  those  which,  in 
substance,  make  it  a  criminal  offense  to  promote  or  conduct  a  lot- 

18.  Stone  v.  Mississippi,  101  U.  S.  Repi  367;  Bass  v.  Nashville,  Meigs 
814,  26  U.  S.  (L.  ed.)  1079.    See  supra,    (Tenn.)  421,  33  Am.  Dec.  154. 

par.  3.    See  also  Constitutional  Law,  Note :  7  L.R.A.  601. 

Tol.  6,  pp.  207,  347.  20.  Douglas  v.  Kentucky,  168  U.  S. 

19.  Stone  v.  Mississippi,  101  U.  S.  488,  18  S.  Ct.  199,  42  U.  S.  fL.  ed.) 
814,  26  U.  S.  (L.  ed.)  1079;  Walla  553;  Douglass  v.  Kentucky,  100  Ky. 
Walla  V.  Walla  Walla  Water  Co.,  172  116,  24  S.  W.  233,  66  A.  S.  B.  328 
U.  S.  1, 19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  and  note. 

341 ;  Lottery  Case,  188  U.  S.  321,  23       1.  Note :  7  L.R.A.  601. 

S.  Ct.  321,  47  U.  S.  (L.  ed.)  492;  State       2.  New  Orleans  v.  Houston,  119  U. 

V.  Woodward,   89  Ind.   110,  46  Am.  S.  265,  7  S.  Ct.  198,  30  U.  S.  (L.  ed.) 

R«p.  160;  Douplass  v.  Kentucky,  100  411;  Douglas  v.  Kentucky,  168  U.  S. 

Ky.  116,  24  S.  W.  233,  66  A.  S.  R.  328  488,  18  S.  Ct.  199,  42  U.  8.  (L.  ed.) 

and  note,  affirmed  by  168  U.  S.  488,  18  553. 

S.   Ct.  199,  42  U.  S.    (L.  ed.)   553;       Note:  66  A..  S.  R.  334. 

Moore  v.  State,  48  Misp.  147,  12  Am. 
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tery^  gift  enterprise  or  similar  scheme.*  In  some  of  the  earlier  stat- 
utes, the  offense  thereby  created  was  confined  to  the  setting  up  or 
carrying  on  of  a  lottery  without  legislative  authority.*  Sometimes 
such  statutes  forbid  in  express  terms  the  conduct  of  lotteries  for 
money,*  and  the  disposition  of  any  property,  real  or  personal,  by 
way  of  lottery  or  gift  enterprise.®  It  has,  moreover,  been  held  that 
a  municipal  ordinance,  in  the  exercise  of  the  police  power,  may 
make  it  unlawful  for  anyone  to  keep  a  "lottery  oflSce."  ^  Lotteries 
are  also  declared  to  be  nuisances  by  some  statutes.* 

6.  Sale  of  Lottery  Tickets. — Closely  connected  with  the  promotion 
and  conduct  of  lotteries  is  the  sale  of  lottery  tickets,  which  is  like- 
wise specially  forbidden  under  penalty  in  most  jurisdictions,*  the 

8.  Boyd  V.  Alabama,  94  U.  S.  645,  6.  Waite  v.  Press  Pub.  Ass'n,  156 

24  U.  S.  (L.  ed.)  302;  Waite  v.  Press  Fed.  58,  85  C.  C.  A.  576,  12  Amu 

Pub.  Ass'n,  155  Fed.  68,  85  C.  C.  A.  Cas.  319,  11  L.R.A.(N.S.)  60?;  Bran- 

576,    12    Ann.    Cas.    319,    11    L.R.A.  ham  v.  Stallings,  21  Colo.  211,  40  Pac 

(N.S.)  609;  State  v.  Shugart,  138  Ala.  396,  52  A.  S.  R.  213;  Meyer  v.  State, 

86,  35  So.  28,  100  A.  S.  R.  17;  Burks  112  Ga.  20,  37  S.  E.  96,  81  A.  S.  R. 

V.  Harris,  91  Ark.  205,  120  S.  W.  979,  17,  61  L.R.A.  496;  Russell  v.  Equi- 

134  A.  S.  R.  67,  18  Ann.  Cas.  566,  23  table  Loan,  etc.,  Co.,  129  Ga.  154,  58 

L.R.A.{N.S.)   626;  Branham  v.  Stall-  S.  E.  881,  12  Ann.  Cas.  129;  "People 

ings,  21  Colo.  211,  40  Pac.  396,  52  A.  v.  Elliott,  74  Mich.  264,  41  N.  W.  916, 

S.  R.  213;  Meyer  v.  State,  112  Ga.  20,  16  A.  S.  R.  640,  3  L.R.A.  403;  People 

37  S.  E.  96,  81  A.  S.  R.  17,  51  L.R.A.  v.  McPhee,  139  Mich.  687,  103  N.  W. 

496;  Russell  v.  Equitable  Loan,  etc.,  174,  5  Ann.  Cas.  835,  69  L.R.A.  505; 

Co.,  129  Ga.  154,  58  S.  E.  881, 12  Ann.  State  v.  Shorts,  32  N.  J.  L.  398,  90 

Cas.  129 ;  State  v.  Woodward,  89  Ind.  Am.  Dec.  668. 

110,  46  Am.  Rep.  160;  Commonwealth  6.  Waite  v.  Press  Publishing  Asso- 

V.  Jenkins,  159  Ky.  80, 166  S.  W.  794,  ciation,  155  Fed.  58,  85  C.  C.  A.  576, 

Ann.  Cas.  1915B  170;  People  v.  Elli-  12  Ann.   Cas.   319,  11  L.R.A.(N.S.) 

ott,  74  Mich.  264,  41  N.  W.  916,  16  609;  Branham  v.  Stallings,  21  Colo. 

A.  S.  R.  640,  3  L.R.A.  403;  People  v.  211,  40  Pac.  396,  52  A,  S.  R.  213; 

McPhee,  139  Mich.   687,  103  N.  W.  People  v.  McPhee,  139  Mich.  687,  103 

174,  5  Ann.  Cas.  835,  69  L.R.A.  505;  N.  W.  174,  5  Ann.  Cas.  835,  69  L.R.A. 

State  V.  Clarke,  33  N.  H.  329,  66  Am.  505;  State  v.  Clarke,  33  N.  H.  329,  66 

Dec.  723 ;  State  v.  Moore,  63  N.  H.  9,  Am.  Dec.  723 ;  State  v.  Shorts,  32  N. 

56  Am.  Rep.  478;  State  v.  Shorts,  32  J.  L.  398,  90  Am.  Dec.  668;  State  v. 

N.  J.  L.  398,  90  Am.  Dec.  668;  State  Lipkin,  169  N.  C.  265,  84  S.  E.  340, 

V.  Lipkin,  169  N.  C.  265,  84  B.  E.  340,  L.R.A.1915F  1018;  Holoman  v.  State, 

L.R.A.1915F  1018;  Stevens  v.  Cincin-  2  Tex.  App.  610,  28  Am.  Rep.  439. 

nati  Times-Star  Co.,  72  Ohio  St.  112,  7.  Note:  78  A.  S.  R.  256. 

73  N.  E.  1058,  106  A.  S.  R.  586;  Sei-  8.  Roby  v.  West,  4  N.  H.  286,  17 

den])ender  v.   Charles,  4   Serg.  &  R.  Am.  Dec.  423;  State  v.  Shorts,  32  N« 

(Pa.)  151,  8  Am.  Dec.  682;  Holoman  J.  L.  398,  90  Am.  Dec  668;  Seiden- 

V.   State,  2  Tex.  App.   610,  28  Am.  bender  v.  Charles,  4  Sezg.  &  R.  (Pa.) 

Rep.  439.  151,  8  Am.  Dec.  682. 

4.  lioyd  T.  Alabama,  94  U.  S.  646,  Notes:    3   L.R.A.   403;    16  L.BJu 

24  U.  S.  (L.  ed.)  302;  WiUis  v.  Young  (N.S.)  57L 

[1007]  1  K.  B.  448,  76  L.  J.  K.  B.  See  also  Nuisances. 

31)0,  71  J.  P.  6,  96  L.  T.  N.  S.  155,  23  9.  Phalen  v.  Virginia,  8  How.  163, 

Times  L.  Rep.  23,  3  British  Rul.  Cas.  12   XL   S.    (L.   ed.)    1030;   Martin  v. 

976.  Hodge,  47  Ark.  378,  68  Am.  Rep.  763 ; 
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prohibition  thereof  being  sometimes  made  by  municipal  ordinance.^* 
In  some  instances,  the  prohibition  is  expressly  directed  against  tickets 
in  all  lotteries,  no  matter  where  operated,  and  including  those  that 
may  be  authorized  by  the  law  of  another  jurisdiction.^*  Following 
the  early  English  statutes,  our  statutes  for  the  most  part  declare  lot- 
teries common  nuisances  and  "against  the  law,''  and  provide  for  the 
punishment  of  the  promoters  and  of  those  selling  lottery  tickets,  but 
do  not,  as  a  rule,  impose  any  penalty  on  those  purchasing  tickets.** 
In  fact,  in  some  states  statutes  have  been  passed  allowing  a  recovery 
of  money  expended  for  lottery  tickets,  together  with  exemplary  dam- 
ages ;  **  and  it  has  been  held  that  the  buyer  of  a  lottery  ticket  is  not 
an  accomplice  of  the  seller,^^  and  that  the  receiving  of  a  prize  drawn 
in  a  lottery,  if  it  is  voluntarily  paid,  is  not  prohibited.*'  But,  in 
some  jurisdictions,  the  purchaser  as  well  as  the  vendor  of  lottery 
tickets  is  penalized  by  statute.**  The  keeping  of  a  house,  office,  or 
other  place  for  the  purpose  of  selling  lottery  tickets  has  been  made 
an  offense  in  some  jurisdictions,*^  the  enactments,  in  some  instances, 

Burks  V.  Harris,  91  Ark.  205,  120  S.  1110,  8  So.  298,  21  A.  S.  R.  413,  10 
W.  979,  134  A,  S.  R.  67,  18  Ann.  Cas,  L.R.A.  60;  Ex  parte  Kameta,  36  Ore. 
566,  23  L.R.A.(N.S.)   626;  Ex  parte  261,  60  Pac.  394,  78  A.  S.  R.  775; 
Shobert,  70  Cal.  632,  11  Pac.  786,  59   Portland  v.  Tick,  44  Ore.  439,  75  Pac. 
Am.  Rep.  432;  In  re  Wong  Hane,  108  706,  102  A.  S.  R.  633. 
Cal.  680,  41  Pac.  693,  49  A.  S.  R.  138;       Note:  78  A.  S.  R.  256. 
Ex  parte  McClain,  134  CaL  110,  66       11.  Russell  v.  Equitable  Loan,  etc., 
Pac.  69,  86  A.  S.  R.  243,  54  L.R.A.   Co.,  129  Ga.  154,  58  S.  E.  881,  12 
779;  Russell  v.  Equitable  Loan,  etc.,   Ann.  Cas.  129;  Ballock  v.  State,  73 
Co.,  129  Ga.  154,  58  S.  E.  881, 12  Ann.  Md.  1,  20  Atl.  184,  25  A.  S.  R.  559,  8 
Cas.  129;  State  v.  Woodward,  89  Ind.  L.R.A.  671. 
110,  46   Am.   Rep.   160;   Ballock  v.       12.  Note:  16  LJtA.(N.8.)  571. 
State,  73  Md.  1,  20  Atl.  184,  25  A.  S.       13.  Wilkinson  v.  Gill,  74  N.  Y.  63, 
R.  559,  8  L.R.A.  671;  Ford  v.  State,  30  Am.  Rep.  264;  Kohn  v.  Koehler,  96 
85  Md.  465,  37  Atl.  172,  60  A.  S.  R.  N.  Y.  362,  48  Am.  Rep.  628. 
337,  41  L.R.A.  551;   State  ▼.  Mum-       Note:  16  L.R.A.(N.S.)  573. 
ford,  73  Mo.  647,  39  Am.  Rep.  532;       14.  Notes:  7  L.R.A.  603;  26  L.R.A. 
Roselle  v.  Farmers'  Bank,  141  Mo.  36,  345.  • 
39  S.  W.  274,  64  A.  S.  R.  501;  Beck-       15.  Note:  7  L.R.A.  600. 
er  V.  Wilcox,  81  Neb.  476,  116  N.  W,       16.  Rountree  v.  Ingle,  94  S.  C.  231, 
160, 129  A.  S,  R.  690, 16  L.R.A.(N.S.)    77  S.  E.  931,  Ann.  Cas.  1915A  1002, 
571;  Roby  v.  West,  4  N.  H.  285,  17  45    L.R.A.(N.S.)    776;    Cardwell    v. 
Am.  Dec.  423;  State  v.  Moore,  .63  N.   Kelly,  95  Va.  570,  28  S.  E.  953,  40 
H.  9,  56  Am.  Rep.  478;  People  v.  Fal-  L.R.A.  240.    See  also  infra,  par.  7. 
*    Ion,  152  N.  Y.  12,  46  N.  E.  296,  57  A.       17.  State  v.  Voss,  49  La.  Ann.  444, 
S.  R.  492,  37  L.R.A.  227;  Stevens  v,  21  So.  596,  62  A.  S.  R.  653;  Ballock 
Cincinnati   Times-Star   Co.,   72   Ohio  v.  State,  73  Md.  1,  20  Atl.  184,  25  A. 
St.  112,  73  N.  E.  1058,  106  A.  S.  R.   S.   R.   559,   8  L.R.A.   671;   Ford  v. 
586;  Rountree  ▼.  Ingle,  94  S.  C.  231,  State,  85  Md.  465,  37  Atl.  172,  60  A. 
77  S.  E.  931,  45  L.R.A.(N.S.)   776,  S.  R.  337,  41  L.R.A.  551;  People  v. 
Ann.  Cas.  1915A  1002;  Cardwell  v.  McPhee,  139  Mich.   687,  103  N.  W. 
Kelly,  95  Va.  670,  28  S.  E.  953,  40  174,  69  L.R.A.  505,  5  Ann.  Cas.  835, 
L.R.A.  240.  People  v.  Adams,  176  N.  Y.  351,  68 

10.  State  v.   BoneO,  42   La.   Ann.  N.  E.  636,  98  A.  S.  R.  675,  63  L.R.A. 
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having  been  made  to  include  the  owner  of  the  house  or  other  place 
who  permits  it  to  be  used  for  such  purpose,**  and  even  the  agent, 
superintendent,  janitor,  or  caretaker  who  haj9  knowledge  that  the 
premises  are  so  used ;  **  but  it  has  been  ruled  that,  although  the 
keeping  of  a  common  gaming  house  was  indictable  at  common  law, 
yet  the  keeping  of  a  house  or  room  for  the  sale  of  tickets  in  unauthor- 
ized lotteries  is  indictable  neither  at  common  law  nor  under  a  statute 
forbidding  the  keeping  of  an  office  or  other  place  for  registering  tickets 
in  an  unauthorized  lottery.'® 

7.  Having  Lottery  Tickets  in  Possession. — In  order  to  further  the 
suppression  of  lotteries,  municipal  ordinances  have  been  passed  in 
some  jurisdictions  making  it  an  offense  for  a  person  to  have  in  his 
possession,  unless  it  be  shown  that  such  possession  is  innocent  or  for 
a  lawful  purpose,  any  lottery  ticket,  or  any  ticket,  certificate,  paper 
or  instrument  purporting  or  representing,  or  understood  to  be  or  to 
represent,  any  tickets,  chance,  share,  or  interest  in  or  dependent  upon 
the  event  of  any  lottery,  or  any  tool,  instrument,  stamps,  or  device  used 
or  intended  to  be  used  in  or  for  contriving,  preparing,  making,  writ- 
ing, printing,  stamping,  or  getting  ready  for  sale  or  distribution  any 
lottery  ticket  or  tickets.*  Although  ordinances  of  this  kind  have  been 
declared  unconstitutional  and  void  on  the  ground  that  they  attempt 
to  impose  on  the  accused  the  burden  of  proving  his  innocence,'  yet 
such  an  ordinance  has  also  been  upheld,'  as  well  as  an  ordinance 
providing  that  it  shall  not  be  necessary  to  prove  the  actual  sale  of 
lottery  tickets  in  any  space,  house,  oflice,  or  premises,  but  any  sign, 
tickets,  sheets,  bulletins  or  other  device  used  to  indicate  that  tickets 
are  kept  for  sale,  or  to  give  information  as  to  the  result  of  any  draw- 
ing or  pretended  drawing  shall  be  taken  and  accepted  as  a  sufficient 
proof  of  the  keeping  of  a  lottery  office  or  shop.*  So  also,  it  has 
been  decided  that  a  statute  is  constitutional  which  makes  it  criminal 
for  a  person  to  have  in  his  possession  any  book,  list,  slip,  or  record 

406,  affirmed  by  192  U.  S.  685,  84  S.  Y.)  101,  46  Am.  Dec.  449. 

Ct.  372,  48  U.  S.  (L.  ed.)  575;  Port-  1.  In  re  Wong  Hane,  108  Cal.  680, 

land  V.  Yick,  44  Ore.  439,  75  Pac.  706,  41  Pac.  693,  49  A.  S.  R.  138;  Ex  parta 

102  A.  S.  R.  633.  McClain,  134  Cal.  110,  66  Pac.  69,  86 

18.  Ballock  v.  State,  73  Md.  1,  20  A.  S.  R.  243,  54  L.R.A.  779;  Ex  parte 
Atl.  184,  25  A.  S.  R.  559,  8  L.R.A.  Kameta,  36  Ore.  251,  60  Pac.  394,  78 
671;  Ford  v.  State,  85  Md.  465,  37  A.  S.  R.  775. 

Atl.  172,  60  A.  S.  R.  337,  41  L.R.A.  2.  In  re  Wong  Hane,  108  Cal.  680, 

I                                  551 ;  People  v.  Adams,  176  N.  Y.  351,  141  Pac.  693,  49  A.  S.  R.  138  and 

I                                  68  N.  E.  636,  98  A.   S.  R.  675,  63  note;  Ex  parte  Kameta,  36  Ore.  251, 

i                                  L.K.A.  406,  affirmed  by  192  U.  S.  585,  60  Pac.  394,  78  A.  S.  R.  776  and  note. 

i                                  24  S.  Ct.  372,  48  U.  S,  (L.  ed.)  575.  3.  Ex  parte  McClain,  134  Cal.  110, 

19.  People  V.  Adams,  176  N.  Y.  351,  66  Pac.  69,  86  A.  S.  R.  243  and  note, 
68  N.  E.  636,  98  A.  S.   R.  675,  63  54  L.R.A.  779  and  note. 

L.R.A.  406,  affirmed  bv  192  IT.  S.  585,       4.  State  v.  Voss,  49  La.  Ann.  444, 
I  24  S.  Ct.  372,  48  U.  S.  (L.  cd.^  -7^      21  So.  596,  62  A.  S.  R.  653  and  note. 

20.  People  v.  Jackson,  3  Denio  (N.       Note:  78  A.  8.  R.  ^6. 
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of  the  numbers  drawn  in  any  lottery,  or  any  book,  list,  slip,  or  record 
of  any  lottery  ticket  or  anything  in  the  nature  thereof,  or  of  any 
money  received  or  to  be  received  from  or  for  the  sale  of  any  such 
lottery  ticket,  or  thing  in  the  nature  thereof,  with  a  proviso  that 
the  statute  shall  not  apply  to  any  person  who  may  have  possession 
of  any  of  the  articles  therein  mentioned  for  the  purpose  of  procuring 
or  furnishing  evidence  of  violations  of  any  of  the  provisions  of  the 
laws  relating  to  lotteries.  In  construing  this  statute,  the  court  held 
that  it  did  not  deprive  the  accused  of  the  right  of  trial  by  jury  nor 
of  his  constitutional  guaranty  that  he  be  not  deprived  of  his  liberty 
without  due  process  of  law ;  that  he  had  the  perfect  right  to  prove 
either  that  the  articles  charged  in  the  indictment  were  not  found  in 
his  possession  or  that  those  found  were  not  such  as  the  law  prohibited 
him  from  having,  that  being  the  issue  made  by  the  statute;  and  that 
it  did  not  deprive  him  of  the  presumption  of  innocence  to  which  he 
was  entitled,  but  did  make  it  a  crime  for  him  to  have  in  his  posses- 
sion that  which  was  of  no  lawful  use  and  which  injuriously  affected 
the  morals  and  interfered  with  the  welfare  of  the  people.*  Further- 
more, a  statute  is  constitutional,  one  section  of  which  makes  it  unlaw- 
ful for  a  person  to  have  in  his  possession  certain  papers  commonly 
used  in  connection  with  a  lottery  scheme  known  as  "policy,"  another 
section  providing  that  the  possession  by  any  person,  other  than  a 
public  officer,  of  such  papers  is  presumptive  evidence  of  the  posses- 
sion thereof  knowingly  and  in  violation  of  the  provisions  of  the  first 
mentioned  section;  it  having  been  decided  that  such  a  statute  does 
not  violate  the  constitutional  guarantee  that  no  person  shall  be  deprived 
of  liberty  or  property  without  due  process  of  law;  that  the  "policy" 
papers  or  slips  axe  property  of  an  unusual  character  and  not  likely, 
particularly  in  large  quantities,  to  be  found  in  the  possession  of 
innocent  persons;  that  like  other  gambling  paraphernalia  their  pos- 
session indicates  their  use  or  intended  use  and  may  well  raise  some 
inference  against  their  possessor  in  the  absence  of  explanation;  that 
innocent  persons  would  have  no  trouble  in  explaining  the  possession 
of  these  slips,  the  possession  of  which  is  only  prima  facie  evidence; 
and  that  it  is  within  the  established  power  of  the  state  to  prescribe 
the  evidence  which  is  to  be  received  in  the  courts  of  its  own  govern- 
ment.* It  may  be  remarked  that  statutes  and  municipal  ordinances 
which  prohibit  a  person  from  having  lottery  tickets  in  his  possession 
virtually  make  the  pulbhase  of  such  a  ticket  an  offense.' 

5.  Ford  v.  State,  85  Md.  465,  37  L.R.A.  406.  See  also  Constitutional 
Atl  172,  60  A.  S.  R.  337  and  note,  41  Law,  vol.  6,  p.  465;  Evidbncb,  vol.  10, 
L,R.A.  551  and  note.  .  pp.  864-866;  Gaking,  vol.  12,  p.  743. 

6.  Adams  v.  New  York,  192  U.  S.  7.  Ex  parte  McClain,  134  Cal.  110, 
585,  24  S.  Ct  372,  48  U.  8.  (L.  ed.)  66  Pac.  69,  86  A.  S.  R.  243,  54  L.R.A. 
575,  affirming  176  N.  Y.  351,  68  N.   779.     See  idao  supra,  par.  6. 

E.  636,  98  A.  S.  R.  675  and  note,  63 
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'  8.  Advertisements  Relating  to  Lotteries. — ^In  practically  all  juris- 
dictions statutes  have  been  passed  rendering  it  an  offense  to  advertise 
in  any  manner  whatsoever  either  directly  or  indirectly  any  lottery, 
or  the  place  or  manner  of  conducting  the  same,  or  any  offer  or  propo- 
sition to  insure  those  participating  therein  from  loss;  and  in  many 
instances  the  statutes  are  applicable  to  all  forms  of  advertising,  whether 
the  lottery  is  to  be  drawn  or  conducted  within  the  state  or  not  The 
statutes  are  couched  in  varying  language  but  are  all  designed  in  effect 
to  prohibit  advertising  of  this  character.®  Accordingly,  a  signboard 
at  one's  place  of  business,  announcing  that  lottery  tickets  were  to  be 
had  therein,  was  decided  to  be  within  the  scope  of  such  a  statute;  * 
but  simply  publishing  in  a  newspaper,  as  an  item  of  news,  that  a 
certain  state  lottery  had  had,  or  would  have,  a  drawing  on  a  certain 
date  was  held  not  to  subject  the  publisher  to  the  punishment  pre- 
scribed by  statute.^®  It  has  been  held  that  statutory  prohibition  of 
advertising  with  respect  to  lotteries  is  constitutional  and  is  not  a 
restraint  on  the  liberty  of  the  press;  *^  it  having  been  pointed  out 
that  an  act  of  the  legislature  to  prevent  the  press  from  discussing 
the  legality  or  propriety  of  lotteries,  or  from  exposing  their  exist- 
ence as  violations  of  law  and  calling  the  attention  of  the  public 
authorities  to  them,  or  from  criticising^  the  acts  or  neglect  of  public 
officials  in  regard  to  enforcing  the  laws  against  them,  would  be  vio- 
lations of  the  constitutional  rights  and  liberties  of  the  press,  but  that 
it  is  a  very  different  thing  to  prohibit  the  publication  of  accounts 
or  notices  or  advertisements  which  are  designed  to  aid  and  assist  in 
the  promotion  of  lotteries  by  informing  persons  desirous  of  engaging 
in  such  enterprises  where  such  lotteries  are  to  be  drawn,  what  are 
the  prizes  therein,  what  are  the  prices  of  tickets  or  shares,  and  where 
tickets  may  be  obtained,  or  by  otherwise  aiding  and  assisting  the 
unlawful  act  of  maintaining  and  carrying  on  such  violations  of  the 
statute.**  It  has  been  decided  to  be  a  criminal  offense  to  advertise 
a  lottery,  unlawful  where  advertised,  although  to  be  drawn  in  a  state 
where  it  is  lawful;  *•  but,  under  the  statute  of  at  least  one  juris- 
diction, an  advertisement  has  been  declared  not  to  be  within  its 
prohibition  unless  it  indicates  where  lottery  tickets  may  be  obtained 
within  the  state.**    The  federal  law  prohibiting  the  transmission  from 

8.  Hudelson  v.  State,  94  Ind.  426,  -  9.  Note:  Ann.  Cas.  1916A  907. 

48  Am.  Rep.  171 ;  State  v.  Mumf ord,  10.  Note :  ^  L.R.A.  404. 

73  Mo.  647,  39  Am.  Rep.  532;  State  11.  Notes:   15  Ann.   Cas.  8;   Ann. 

V.  Moore,  63  N.  H.  9,  56  Am.  Rep.  Cas.  1916A  907. 

478  •  People  v.  Lavin,  179  N.  Y.  164,  12.  Note :  15  Ann.  Cas,  8, 

71  N.  e:  753,  1  Ann,  Cas.  165,  66  18.  State  v.  Moore,  63  N.  H.  9,  M 

LR.A.    601:    Stevens    v.    Cincinnati  Am.  Rep.  478. 

Times-Star  Co.,  72  Ohio  St.  112,  73  Note:  7  L.R.A,  603. 

N  E  1058, 106  A.  S.  R.  586.  14.  Note:  Ann,  Cas.  191dA  907, 

Note:  Ann.  Cas.  1916A  907. 
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one  state  to  another,  by  mail  or  other  means,  of  advertisements  of 
lotteries  is  discussed  elsewhere.** 

9,  Interstate  Commerce  in  Lottery  Tickets. — In  addition  to  the  sev- 
eral classes  of  statutes  and  ordinances  against  lotteries,  which  are  con- 
sidered elsewhere,**  including  the  United  States  statutes  prohibiting 
the  use  of  the  mails  for  matter  connected  with  such  schemes,*'  is 
the  federal  law  making  it  a  criminal  offense  for  any  person  to  cause 
to  be  brought  within  the  United  States  from  abroad,  for  the  purpose 
of  disposing  of  the  same,  or  to  cause  to  be  carried  from  one  state  to 
another  in  the  United  States,  any  paper,  certificate,  or  instrument  pur- 
porting to  be  or  to  represent  a  ticket,  chance,  share,  or  interest  in 
or  dependent  upon  the  event  of  a  lottery,  so-called  gift  concert,  or 
similar  enterprise,  ofiFering  prizes  dependent  upon  lot  or  chance,  or 
any  advertisement  of  such  lottery,  soK^alled  gift  concert,  or  similar 
enterprise.  And  it  will  appear  on  examination  of  the  act  in  question 
that  it  forbids  also  the  use  of  the  mails  for  such  lottery  purposes.*^ 
In  construing  this  law,  the  supreme  court  of  the  United  States  pointed 
out  that  it  was  intended  to  supplement  the  provisions  of  prior  acts, 
excluding  lottery  tickets  from  the  mails,  and  prohibiting  the  importa- 
tion of  lottery  matter  from  abroad,  and  to  prohibit  the  act  of  causing 
lottery  tickets  to  be  carried,  and  lottery  tickets  and  lottery  advertise- 
ments to  be  transferred  from  one  state  to  another  by  any  means  or 
method.  And  the  court  decided  that  lottery  tickets  are  subjects  of 
traffic  among  those  who  choose  to  sell  or  buy  them ;  that  the  carriage 
of  such  tickets  by  independent  carriers  from  one  state  to  another  is 
therefore  interstate  commerce ;  that  under  its  power  to  regulate  com- 
merce among  the  several  states  Congress — subject  to  the  limitations 
imposed  by  the  constitution  upon  the  exercise  of  the  powers  granted 
— has  plenary  authority  over  such  commerce,  and  may  prohibit  the 
carriage  of  such  tickets  from  state  to  state;  and  that  legislation  to 
that  end,  and  of  that  character,  is  not  inconsistent  with  any  limita- 
tion or  restriction  imposed  upon  the  exercise  of  the  powers  granted 
to  Con.2:ress.**  This  act  of  Congress  refers,  however,  only  to  a  paper, 
certificate,  or  instrument  depending  on  a  lottery  the  drawing  of  which 
has  not  taken  place,  and  accordingly  a  paper  which  contains  noth- 
ing but  figures  relating  to  a  drawing  already  completed  is  not  within 
its  scope.-®    Moreover,  it  was  held  that  "policy"  slips,  written  by  a 

16.  See  Post  Opfice.    See  also  in-  375,  23  S.  Ct.  334,  47  U.  S.  (L.  ed.) 

fra,  par.  9.  508. 

16.  See  supra,  par.  5-8.  19.  Lottery  Case,  188  U.  S.  321,  23 

17.  See  Post  Office.  S.  Ct.  321,  47  U.  S.  (L.  ed.)  492.   See 

18.  France  v.  United  States,  164  U.  also  Commerce,  vol.  5,  pp.  698-600. 
S.  676, 17  S.  Ct.  219,  41  U.  S.  (L.  ed.)        20.  France  v.  United  States,  l64  U. 
595;  Lottery  Case,  188  U.  S.  321,  23  S.  676, 17  S,  Ct  219,  41  U.  S.  (L.  ed.) 
S.   Ct.  321,  47  U.   S.    (L.  ed.)    492;  595. 

Francis  v.  United  States,  188  U.  S. 
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customer  to  indicate  his  choice  of  numbers  and  delivered  by  him 
to  an  agent  of  the  "policy"  game  to  be  forwarded  by  the  latter  to 
headquarters  in  another  stat6,  did  not  come  within  the  provisions  of 
such  statute,  because  these  slips  were  not  papers  purporting  to  be  or  to 
represent  a  ticket  or  interest  in  a  lottery,  and  no  more  represented 
the  purchaser's  chances  than  the  stubs  in  a  check  book  represent 
the  sums  coming  to  the  payees  of  the  checks.^  In  connection  with 
this  subject,  it  may  be  remarked  that  a  state,  without  legislation  by 
Congress,  probably  has  the  power  to  make  it  an  offense  for  a  person 
to  bring  lottery  tickets  into  the  state,'  and  at  least  one  instance  will 
be  found  of  a  state  law  containing  a  provision  of  this  character.' 

III.  What  Constitutes  a  Lottery 

10.  Essential  Elements. — ^The  three  essential  elements  of  a  lot- 
tery are:  first,  consideration;  second,  prize;  and  third,  chance.*  To 
make  a  lottery,  these  three  elements  or  ingredients  must  be  present; 
chance  alone  will  not  do  so,  nor  will  chance  even  when  coupled  with 
consideration  alone.*  In  regard  to  the  element  of  consideration, 
it  has  been  said  that  the  species  of  lottery  which  is  intended  to  be 
prohibited  as  criminal  by  the  various  laws  of  this  country  embraces 
only  schemes  in  which  a  valuable  consideration  of  some  kind  is  paid, 
directly  or  indirectly,  for  the  chance  to  draw  a  prize;  and  that  the 
.^atuitous  distribution  of  property  by  lot  or  chance,  if  not  resorted 
to  as  a  device  to  evade  the  law,  and  if  no  consideration  is  derived 
directly  or  indirectly  from  the  party  receiving  the  chance,  does  not 
constitute  a  lottery.*  But  what  may  appear  on  its  face  to  be  a  gratui- 
tous distribution  of  property  or  money  has  frequently  been  declared 
to  be  merely  a  device  to  evade  the  law,'  a  notable  example  of  such 

1.  Francis  v.  United  States,  188  U.  Home  Co.,  66  Neb.  349,  92  N.  W.  763, 
S.  375,  23  S.  Ct.  334,  47  U.  S.  (L  103  A,  S.  R.  706  and  note,  1  Ann.  Cas, 
ed.)  508.  88  and  note,  60  L.R.A.  448;  Winston 

2.  Ballock  V.  State,  73  Md.  1,  20  v.  Beeson,  135  N.  C.  271,  47  S.  E.  467, 
Atl.  184,  25  A.  S.  R.  559,  8  L.R.A.  65  L.R.A.  167. 

671 ;  Roselle  v.  Farmers'  Bank,  141  6.  Equitable  Loan,  etc.,  Co.  ▼.  War- 
Mo.  36,  39  S.  W.  274,  64  A.  S.  R.  501  ing,  117  Ga.  599,  44  S.  E,  320,  97  A. 
and  note.  See  Commerc?b,  vol.  5,  pp.  S.  R.  177,  62  L.R.A.  93;  Russell  v. 
702-704,  787.   •  Equitable  Loan,  etc.,  Co.,  129  Ga.  154, 

3.  Ford  V.   State,  85  Md.  465,  37  58  S.  E.  881,  12  Ann.  Gas.  129. 

Atl.  172,  60  A.  S.  R.  337,  41  L.R.A.  6.  Yellow-Stone   Kit    v.    State,    88 

551.  Ala.  196,  7  So.  338,  16  A.  S.  B.  38 

4.  Eastman      v.      Armstrong-Byrd  and   note,   7   L.R.A.   599   and   note; 
Music  Co.,  212  Fed.  662,  129  C.  C.  A.  Cross  v.  People,  18  Colo.  321,  32  Pac 
198,  52  L.R.A.(N.S.)   108;  Equitable  821,  36  A.  S.  R.  292  and  note. 
Loan,  etc.,  Co.  v.  Waring,  117  Ga.  599,  Notes :  10  L.R.A-  60 ;  3  British  RuL 
44  S.  E.  320,  97  A.   S.  R.  177,  62  Cas.  984. 

L.R.A.  93;  Russell  v.  Equitable  Loan,  7.  Davenport  v.  Ottawa,  54  Kan. 
etc.,  Co.,  129  Ga.  154,  58  S.  E.  881,  12  711,  39  Pac.  708,  45  A.  S.  R.  303;  State 
Ann.    Cas.    129 ;    State    v.    Nebraska   v.  Mumford,  73  Mo.  647,  39  Am.  Rep. 
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a  device,  which  was  held  to  be  a  lottery,  being  the  gratuitous  dis- 
tribution by  newspaper  proprietors  of  medals  bearing  certain  numbers, 
which  presented  the  possibility  of  obtaining  a  prize  without  the  actual 
purchase  of  a  chance.^  As  for  the  element  of  prize,  it  is  not  the 
mere  value  of  the  thing  to  be  obtained  that  makea  it  a  prize,  but 
chance  is  a  condition  precedent  to  the  existence  of  prize.  Thus,  a 
stipulation  to  furnish  an  article,  however  valuable,  would  not  impress 
it  with  the  character  of  prize,  because  the  transaction  would  be  merely 
contractual;  but  the  same  article,  not  obtained  by  stipulation,  but 
through  some  scheme  of  mere  chance,  foimded  on  consideration, 
would  be  impressed  with  the  character  of  prize.^  Furthermore,  as 
applied  to  a  lottery  scheme,  a  prize  may  be  anything  of  value  offered 
as  an  inducement  to  participate  in  such  a  scheme;  it  may  be  any 
inequality  in  value  resulting  from  chance  in  the  distribution  of  money 
paid  back  to  the  contributors  thereto  ,>  and,  to  constitute  a  prize,  this 
inequality  need  not  necessarily  be  great,  but  the  element  of  prize  may 
exist  in  a  scheme  so  arraAged  as  to  return  to  each  participant  some- 
thing of  value,  or  even  an  equivalent,  for  all  that  he  pays  in.^^  So, 
the  fact  that  there  can  be  no  loss  to  the  participants  in  a  scheme  does 
not  prevent  it  from  being  a  lottery,  when  there  may  be  contingent 
gains.^^  Chance,  as  one  of  the  elements  of  a  lottery,  has  reference 
to  the  attempt  to  attain  certain  ends,  not  by  skill  or  any  known  or 
fixed  rules,  but  by  the  happening  of  a  subsequent  event,  incapable 
of  ascertainment  or  accomplishment  by  means  of  human  foresight 
or  ingenuity ;  ^^  and,  as  has  been  observed,  it  is  essential  in  order 
to  give  to  any  scheme  the  character  of  a  lottery.^'  In  the  United 
States,  however,  by  what  appears  to  be  the  weight  of  authority  at 
the  present  day,  it  is  not  necessary  that  this  element  of  chance  should 

532;  State  v.  Clarke,  33  N.  H.  329,  66  671;  People  v.  McPhee,  139  Mich.  687, 

Am.    Dec.    723    and    note;    State    v.  103  N.  W.  174,  6  Ann.  Cas.  835,  69 

Shorts,  32  N.  J.  L.  398,  90  Am.  Dec.  L.R.A.  505. 

668;  Willis  v.  Young  [1907]  1  K.  B.  12.  Russell  v.  Equitable  Loan,  etc., 

448,  76  L.  J.  K.  B.  N.  S.  390,  71  J.  Co.,  129  Ga.  154,  58  S.  B.  881,  12 

P.  6,  96  L.  T.  N.  S.  155,  23  Times  L.  Ann.  Cas.  129. 

Rep.  23,  3  British  Rul.  Cas.  976  and  13.  Eastman     ▼.     Armstrong-Byrd 

note.                     '  Music  Co.,  212  Fed.  662,  129  C.  C.  A. 

8.  Willis  V.  Young,  [1907]  1KB.  198,  52  L.R.A.(N.S.)  108;  Russefl  ▼. 
448,  76  L.  J.  K.  B.  N.  S.  390,  71  J.  Equitable  Loan,  etc.,  Co.,  129  Qa.  164, 
P.  6,  96  L.  T.  N.  S.  156,  23  Times  L.  58  S.  E.  881,  12  Ann.  Cas.  129  and 
Rep.  23,  3  British  Rul.  Cas.  976  and  note;  Com.  v.  Jenkins,  159  Ky.  80, 166 
note.  S.  W.  794,  Ann.  Cas.  1915B  170  and 

9.  Russell  ▼.  Equitable  Loan,  etc.,  note;  State  v.  Shorts,  32  N.  J.  L.  398, 
Co.,  129  Ga.  154,  58  S.  E.  881,  12  90  Am.  Dec.  668 ;  People  v.  Gillson,  109 
Ann.  Cas.  129.  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R. 

10.  Fitzsimmons  ▼.  United  SUtes,  465 ;  "People  v.  Lavin,  179  N.  Y.  164, 
156  Fed.  477,  84  C.  C.  A.  287,  13  71  N.  E.  753,  1  Ann.  Cas.  165,  66 
L.R.A.(N.S.)  1095.                               '  L.R.A.  601;  State  v.  Lipkin,  169  N. 

11.  Ballock  V.  State,  73  Md.  1,  20  C.  265,  64  S.  E.  340,  L.R.A.1915F 
Atl.  184,  25  A.  S.  R.  559,  8  L.R.A.  1018. 
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be  pure  chance,  but  it  may  be  accompanied  by.  an  element  of  calcu* 
lation  or  even  of  certainty.** 

11.  Division  of  Land  by  Chance. — ^A  common  scheme  for  the  divi- 
sion of  land  by  chance,  which  constitutes  a  lottery,  is  to  cut  a  plot 
of  land  into  several  parcels  of  uniform  size  but  of  unequal  value, 
and  to  have  each  purchaser  of  a  parcel  pay  a  uniform  price  and 
select  his  parcel  by  lot.**  A  distinction  is  made,  however,  between 
a  distribution  of  parcels  of  land  of  unequal  value  and  a  distribution 
of  parcels  of  equal  value,  because  in  the  latter  case  the  element  of 
chance  is  absent;  and  it  was  accordingly  held  that  a  partition  into 
parts  as  nearly  equal  as  possible,  or  property  owned  by  joint  owners, 
might  be  made  and  a  determination  had  by  lot  as  to  which  part 
should  go  to  each  joint  own^,  severally,  without  constituting  a 
lottery.**  But,  for  example,  it  is  very  clearly  a  lottery  for  persons 
to  associate  themselves  together  into  an  organization  or  club  under 
an  agreement  that  each  shall  pay  a  certain  sum  every  week;  that 
drawings  for  town  lots  shall  be  had  once  a  week,  at  which  drawings 
one  of  the  members  is  to  receive  a  lot;  and  that  such  drawings  shall 
be  continued  for  a  certain  number  of  weeks.  *^  And  another  scheme 
sometimes  adopted  in  disposing  of  parcels  of  land,  which  is  unques- 
tionably a  lottery,  is  for  the  owner  of  the  land  to  set  aside  one  or 
more  parcels  to  be  drawn  for  by  the  purchasers  of  the  other  parcels, 
by  virtue  merely  of  their  purchase,  and  without  additional  expense.** 
Assuming,  however,  that  the  scheme  by  which  parcels  of  land  are 
distributed  by  chance  constitutes  a  lottery,  only  those  participating 
in  the  scheme  can  be  considered  parties  thereto;  and  so  it  follows 
that  where  an  owner  of  land  sells  the  same  to  several  persons,  and 

14.  Homer  v.  United  States,  147  31  L.R.A.  835;  Emshwiler  v.  Tyner, 
U.  S.  449,  13  S.  Ct.  409,  37  U.  S.  (L.  21  Ind.  App.  347,  62  N.  E.  4^9,  69 
ed.)  237;  Public  Clearing  Honse  v.  A.  S.  R.  360  and  note;  Seidenbender 
Coyne,  194  U.  S.  497,  24  S.  Ct.  789,  v.  Charles,  4  Seig.  &  B.  (Pa.)  151,  8 
48  U.  S.  (L.  ed.)  1092;  Waite  v.  Press  Am.  Dec.  682. 

Pub.  Ass'n,  155  Fed.  58,  85  C.  C.  A.  Notes:  16  A.  S.  B.  43,  45;  27  LILA. 

576,  12  Ann.  Cas.  319  and  note,  11  (N.S.)  287;  52  L.R.A.(N.S.)  109. 

L.R.A.(N.S.)   609  and  note;  Stevens  16.  Burks  v.  Harris,  91  Ark.  205, 

V.  Cincinnati  Times-Star  Co.,  72  Ohio  120  S.  W.  979,  134  A.  S.  B.  67,  18 

St.  112,  73  N.  £.  1058,  106  A.  8.  B.  Ann.  Cas.  566  and  note,  23  LJtA. 

586  and  note.  (N.S.)  626  and  note. 

Notes:  103  A.  S.  B.  711  et  seq.;  1  17.  Branham  v.  Stallings,  21  Colo. 

Ann.  Cas.  91.  211,  40  Pac.  396,  52  A.  S.  B.  213  and 

See  also  infra,  par.  12.  note. 

15.  Burks  V.  Harris,  91  Aik.  205,  Note:  23  L.RA.(N.S.)  626,  627. 
120  S.  W.  979,  134  A.  S.  B.  67  and  18.  Whitiey  v.  McConneU,  133  Qa. 
note,  18  Ann.  Cas.  566  and  note,  23  738,  66  S.  E.  933,  134  A.  S.  B.  223, 
L.R.A.(N.S.)    626   and  note;   GFlenn-  27  L.B.A.(N.S.)  287. 

ville  Invest.  Co.  v.  Grace,  134  Ga.  572,       Notes:  16  A.  S.  B.  45;  134  A.  S.  B. 
68  S.  E.  301,  29  L.B.A.(N.S.)   758;   72,  73;  7  L.B.A.  600;  18  Ann.  Cas. 
Lynch  v.  Rosenthal,  144  In'd.  86,  42  568,  569. 
N.  E.  1103,  55  A.  S.  R.  168  and  note, 
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these  persons  subsequently  apportion  the  land  among  themselves 
according  to  a  method  of  their  own  selection,  the  owner  is  entitled 
to  recover  the  agreed  price  of  the  land,  notwithstanding  that  the 
vendees  cut  up  the  land  into  parcels  and  distribute  the  parcels  by 
chance,  thereby  making  themselves  guilty  of  conducting  a  lottery. 
Under  such  circumstances,  the  reason  for  the  vendor's  right  to  recover 
the  agreed  price  is  that  he  is  not  a  party  to  the  scheme.^*  And  it 
appears,  moreover,  that  an  agreement  by  one  person  to  take  all  the 
chances  on  a  proposed  scheme  to  raffle  off  a  piece  of  real  estate,  thereby 
eliminating  all  the  elements  of  chance  and  fixing  a  definite  price 
for  the  property,  does  not  constitute  a  lottery.*® 

12.  Guessing  Contests. — ^Some  years  ago,  it  was  a  doubtful  ques- 
tion whether  or  not  a  so-called  ''guessing  contest"  violated  the  laws 
against  lotteries.  Three  attorneys  general  of  the  United  States  had, 
in  formal  opinions,  sustained  the  validity  of  similar  contests,  and 
following  them,  a  federal  judge  had  refused  to  hold  such  a  contest 
illegal.  These  rulings  were  in  accordance  with  the  trend  of  authori- 
ties in  this  country  and  in  England,  which  held  that,  since  the  cor- 
rect number,  as  for  instance  the  number  of  births  and  deaths  that 
would  occur  in  a  certain  city  within  a  certain  time,  either  did  or 
would  exist,  more  or  less  skill  and  judgment  could  be  exercised  in 
guessing  it,  and  that,  therefore,  the  estimate  of  the  nearest  number 
to  the  correct  one  could  not  properly  be  considered  a  matter  of  mere 
chance.*  But  from  an  examination  of  the  later  cases,  both  federal 
and  state,  it  appears  to  have  become  the  established  American  doc- 
trine that,  in  order  to  constitute  a  lottery  within  the  meaning  of  the 
various  statutes,  it  is  not  necessary  for  the  distribution  of  prizes  to 
be  purely  by  chance,  but  only  for  such  distribution  to  be  by  chance 
as  the  dominating  element,  even  though  affected  to  some  extent  by 
the  exercise  of  skill  or  judgment.'  So,  in  accordance  with  this  doc- 
trine, a  scheme  for  the  distribution  of  prizes  to  those  holders  of 
cigar  bands  making  the  nearest  estimate  of  the  number  of  cigars  on 
which  the  government  would  collect  taxes  in  a  certain  month  has 
been  held  to  be  a  lottery;*  also  an  offer  of  a  gold  watch  to  the 

19.  Burks  T.  JElarris,  91  Ark.  205,  2.  Public  Clearing  House  v.  Coyne, 
120  S.  W.  979,  134  A.  S.  R.  67,  18  194  U.  S.  497,  24  S.  Ct.  789,  48  U.  S. 
Ann.  Cas.  566  and  note,  23  L.R.A.  (L.  ed.)  1092;  Waite  v.  Press  Pub. 
(N.S.)  626  and  note.  Ass'n,  165  Fed.  58,  85  C,  C.  A.  576, 

Note:  29  L.R.A.(N.S.)  758.  12  Ann.  Cas.  319  and  note,  11  L.R.A. 

See  also  infra,  par.  17.  (N.S.)  609;  People  v.  Lavin,  179  N. 

20.  Thomhill  v.  O'Rear,  108  Ala.  Y.  164,  71  N.  E.  753,  1  Ann.  Cas.  166, 
299,  19  So.  382,  31  L.R.A.  792.  See  66  L.R.A.  601;  Stevens  v.  Cincinnati 
also  supra,  par.  10.  Times-Star  Co.,  72  Ohio  St.  112,  73 

1.  Waite  V.  Press  Pub.  Ass'n,  155  N.  E.  1058,  106  A.  S.  R.  586  and  note. 
Fed.  58,  86  C.  C.  A.  576, 12  Ann.  Cas.  Notes:  103  A.  S.  R.  711  et  seq.;  1 
319   and   note,  11  L.R.A.{N.S.)    609    Ann.  Cas.  91. 

and  note.  3.  People  v.  Lavin,  179  N.  T.  164, 
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person  buying  goods  at  a  merchant's  store  to  the  amount  of  fifty  cents 
and  guessing  the  nearest  to  the  number  of  beans  in  a  glass  globe;  ^ 
and  also  a  ischeme  by  which  prizes  are  offered  to  persons  subscribing 
for  certain  newspapers  or  periodicals  who  shall  guess  nearest  the  num- 
ber of  votes  cast  for  a  specified  public  officer  at  a  certain  election.^ 
In  England  and  Canada,  however,  what  may  be  called  the  ''pure 
chance"  doctrine  as  applied  to  lotteries  appears  still  to  prevail.*  More- 
over, even  under  the  present  American  doctrine,  it  would  seem  that, 
where  skill  or  judgment  is  the  dominating  element  in  a  prize  con- 
test, there  is  no  lottery,  as  where,  for  example,  prizes  are  advertised 
to  be  given  for  the  neatest  solution  of  a  puzzle,'  or  where  a  prize 
is  offered  to  persons  sending  in  a  name  which  shall  be  chosen  for 
a  new  suburb,  the  name  to  be  selected,  by  a  committee,  from  those 
submitted.' 

13.  Tailors'  Suit  Clubs. — Several  instances  will  be  found  of  "suit 
clubs,''  formed  by  tailors  for  the  distribution  of  clothes  by  chance. 
The  general  plan  of  all  these  schemes  is  very  similar,  and  they  have 
been  uniformly  held  to  be  lotteries.*  In  one  of  these  clubs,  for  ex- 
ample, the  members  each  paid  to  a  tailor  one  dollar  a  week  and 
participated  in  weekly  drawings  for  thirty  weeks,  the  member  draw- 
ing a  certain  number  receiving  a  suit  of  clothes  and  then  ceasing 
to  be  a  member  of  the  club,  and  the  last  member  who  paid  for  thirty 
weeks  being  entitled  to  a  thirty  dollar  suit  of  clothes  regardless  of 
the  drawings.  The  court  decided  that  the  fact  that  a  member  who 
was  unlucky  in  the  drawing  of  prizes  might,  by  continuing  to  pay 
a  dollar  a  week  for  thirty  weeks,  receive  a  suit  of  clothes  regardless 
of  the  drawings  did  not  make  the  transaction  any  the  less  a  lottery.^* 
Furthermore,  the  fact  that  each  member  of  such  a  club  is  entitled 

71  N.  E.  753,  1  Ann.  Cas.  165,  66  L.R,A.(N.S.)  305,  there  wa«  involved 
L.R.A.  601.  the  offer  of  a  prize  to  the  person  who 

4.  Hudelson  v.  State,  94  Ind.  426,  correctly  counted  the  dots  in  a  certain 
48  Am.  Rep.  171.  advertisement.      The    court    sustained 

5.  Waite  v.  Press  Pnh.  Ass'n,  155  the  plaintiff's  right  to  maintain  an  ac- 
Fed.  58,  85  C.  C.  A.  576,  12  Ann.  Cas.  tion  for  the  prize,  but  the  question 
319,  11  L.R.A.(N.S.)  609  and  note;  was  not  raised  as  to  whether  or  not 
Stevens  v.  Cincinnati  Times-Star  Co.,  such  a  contest  constituted  a  lottery. 

72  Ohio  St.  112,  73  N.  B.  1058,  106       8.  Note:  33  L.R.A.(N.S.)  306. 

A.  S.  R.  586.  9.  De  Florin  v.  State,  121  Ga.  593, 

6.  People  V.  Lavin,  179  N.  Y.  164,  49  S.  E.  699, 104  A.  S.  R.  177;  People 
71  N.  E.  753,  1  Ann.  Cas.  165  and  v.  McPhee,  139  Mich.  687,  103  N.  W. 
note,  66  L.R.A.  601.  174,  5   Ann.   Cas.   835  and  note,  69 

Notes:  103  A.  S.  R.  712,  713;  11  L.R.A.  505;  Grant  v.  State,  54  Tex. 

L.R.A.(N.S.)  609,  610;  12  Ann.  Cas.  Crim.  403,  112  S.  W.  1068,  130  A.  S. 

322.  R.  897  and  note,  16  Ann.   Cas.   844 

7.  Eastman  v.  Armstrong-Byrd  and  note,  21  L.R.A.(N.S.)  876  and 
Mnsic  Co.,  212  Fed.  662,  129  C.  C.  A.  note. 

198,  52  L.R.A.(N.S.)   108  and  note.       10.  De  Florin  t.  State,  121  Qa.  693, 

In   Minton   v.   F.   G.    Smith   Piano   49  S.  E.  699,  104  A.  S.  R.  177. 
Co.,  36  App.  Cas.    (D.   C.)    137,  33       Note:  16  Ann.  Cas.  846. 
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to  receive  clothing  of  the  value  of  the  money  which  he  has  contrib- 
uted, whenever  he  chooses  to  withdraw,  does  not  prevent  the  club  from 
being  a  lottery,  but  probably  operate  only  as  an  additional  incentive 
to  aid  such  lottery  scheme,  the  vicious  element  still  inhering  in  the 
transaction.** 

14.  Investment  Schemes  Containing  Elements  of  Chance  and 
Prize. — ^The  reported  cases  furnish  numerous  examples  of  various 
investment  schemes  which  have  been  decided  to  violate  the  statutes 
against  lotteries.*'  As  has  already  been  observed  the  three  essential 
elements  of  a  lottery  are  consideration,  prize,  and  chance;*'  and, 
since  in  any  project  formed  for  the  purpose  of  making  money  for 
the  promoters  or  owners  thereof,  the  element  of  consideration  is  natu- 
rally present,  it  usually  remains  to  be.  considered  only  whether  the 
scheme  in  question  contains  the  two  additional  elements  of  chance 
and  prize  in  order  to  determine  whether  or  not  it  is  a  lottery.**  It 
is  unnecessary,  of  course,  to  dwell  on  the  fact  that  a  scheme  may  be 
fraudulent  or  otherwise  illegal  without  embracing  any  of  these  ele- 
ments and  consequently  without  being  a  lottery.  It  may  be  said 
in  general,  however,  that  any  scheme  whereby  a  fund  is  created  by 
the  payment  of  designated  sums  at  stated  intervals  by  the  holders 
of  certificates,  which  shall  be  matured  and  paid  in  a  manner  depend- 
ent upon  chance,  and  a  greater  sum  received  by  the  holder  than  he 
has  paid  in,  constitutes  a  lottery  within  the  meaning  of  a  statute 
prohibiting  such  devices.**  An  example  of  this  is  a  financial  co-oper- 
ative scheme  which  contemplates  the  creation  of  a  fund  out  of  enrol- 
ment fees  and  monthly  dues,  to  be  returned  to  the  members  at  the 
end  of  a  fixed  period  of  membership  in  the  shape  of  "realizations," 
the  amount  of  which  will  depend  upon  the  growth  in  membership, 
the  plan  being  certain  to  involve  a  loss  to  everyone  interested  as  soon 
as  the  number  of  members  ceases  to  increase,  because  of  the  absence 

11.  People    V.    McPhee,   139    Mich.       18.  See  supra,  par.  10. 

687,  103  N.  W.  174,  5  Ann.  Gas.  835  14.  Equitable  Loan,  ete.,  Co.  v.  War- 

and  note,  69  L.R.A.  505.  ing,  117  Ga.  599,  44  S,  E.  320,  97  A.  8. 

12.  Public  Clearing  House  v.  Coyne,  R.  177,  62  L.R.A.  93;  Russell  v.  Equi- 
194  U.  S,  497,  24  S.  Ct.  789,  48  U.  S.  table  Loan,  etc.,  Co.,  129  Ga.  154,  58 
(L.  ed.)  1092;  Fitzsimmons  v.  United  S.  E.  881,  12  Ann.  Cas.  129;  Fidelity 
States,  1*56  Fed.  477,  84  C.  C.  A.  287,  Funding  Co.  v.  Vaughn,  18  Okla.  13, 
13  L.R.A.(N.S.)  1095  and  note;  State  90  Pac.  34, 10  L.R.A.(N.S.)  1123. 

V.  Nebraska  Home  Co.,  66  Neb.  349,  15.  Fitzsimmons   v.   United   States, 

92  N.  W.  763,  103  A.  S.  R.  706  and  156  Fed.  477,  84  C.   C.  A.  287,  13 

note,  1  Ann.   Cas.  88  and  note,  60  L.R.A.(N.S.)  1095  and  note;  State  v. 

L.R.A.  448;  State  v.  Interstate  Sav.  Nebraska  Home  Co.,  66  Neb.  349,  92 

Inv.  Co.,  64  Ohio  St.  283,  60  N.  E.  N.  W.  763,  103  A.  S.  R.  706,  1  Ann. 

220,  83  A.  S.  R.  754,  52  L.R.A.  530 ;  Cas.  88  and  note,  60  L.R.A.  448 ;  State 

Fidelity  Funding  Co.  v.  Vaughn,  18  v.  Interstate  Sav.  Inv.  Co.,  64  Ohio 

Okla.  13,  90  Pac.  34,  10  L.R.A.(N.S.)  St.  283,  60  N.  E.  220,  83  A.  S.  R.  754, 

1123.  52  L.R.A.  530. 

Note:  62  L.R.A.(N.S.)  108  et  seq.  Note:  52  L.R.A.(N.S.)  108  et  eeq. 
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of  any  provision  for  a  reserve  fund.**  But  the  question  may  be  a 
dose  one  as  to  whether  a  certain  investment  scheme  constitutes  a 
lottery.  Thus,  in  the  case  of  a  corporation  authorized  under  its 
charter  to  deal  in  stocks,  bonds,  etc.,  to  negotiate  loans,  to  loan 
money,  to  purchase,  improve,  and  sell  property,  both  real  and  per- 
sonal, to  guarantee  the  payment  of  obligations,  and  to  issue  certifi- 
cates, to  be  paid  for  by  the  investor  in  monthly  instalments,  the 
court,  holding  that  the  business  conducted  by  the  company  was  not 
a  lottery,  because  it  lacked  at  least  the  element  of  prize,  said  that, 
if  the  contract  embraced  in  the  certificates  issued  by  the  company 
should  be  considered  as  simply  a  contract  to  receive  one  dollar  a 
month  for  one  hundred  and  sixty-eight  months  and  to  pay  the  investor 
eight  per  cent  interest  thereon,  the  contract  would  be  incapable  of 
performance,  as  such  payment  would  not  realize  the  sum  of  five 
hundred  dollars,  the  amount  agreed  to  be  paid,  but  that  such  was 
not  the  contra<;t  contained  in  the  certificates,  taken  in  the  light  of 
the  purposes  for  which  the  company  was  organized;  that,  on  the 
other  hand,  the  contract  was  to  take  the  money  paid  to  the  com- 
pany in  monthly  instalments,  to  invest  it  according  to  well  known, 
legitimate  business  methods,  and  to  guarantee  to  the  certificate  holder 
that  at  the  end  of  fourteen  years  the  company  would  pay  to  him  the 
sum  of  money  named  in  the  certificate,  as  the  legitimate  earnings  of 
the  money  of  the  certificate  holder,  turned  over  and  over  again  during 
the  period  that  it  was  in  the  company's  hands.*' 

15.  Bonds  Containing  Elements  of  Chance  and  Prize. — In  addition 
to  investment  schemes  in  general  containing  the  elements  of  chance 
and  prize,  which  are  discussed  elsewhere,*®  there  are  many  instances 
of  bonds  containing  these  two  elements  (including,  of  course,  the 
element  of  consideration),  which  have  likewise  been  denounced  as 
lotteries. *•  Thus,  it  was  held  by  the  supreme  court  of  the  United 
States  that  bonds  of  the  Austrian  government,  issued  for  the  purpose 
of  obtaining  a  loan,  by  which  that  government  obligated  itself  to  pay 
the  principal  with  interest  and  a  premium  named,  and  also  any  ad- 
ditional sum  which  the  holder  might  become  entitled  to  in  case  the 
number  of  his  bond  drew  a  prize  in  a  drawing  to  be  had  as  specified, 
represented  a  lottery  or  similar  scheme  within  the  meaning  of  a 
federal  statute  covering  "any  lottery,  so-called  gift  concert,  or  other 

16.  Public  Clearing  Hotuse  v.  Coyne,       18.  See  snpra,  par.  14. 

194  U.  S.  497,  24  S.  Ct.  789,  48  U.  S.  19.  Homer  v.  United  States,  147  U. 

(L.  ed.)  1092.  S.  449, 13  S.  Ct.  409,  37  U.  S.  (L.  ed.) 

17.  Equitable  Loan,  etc.,  Co.  V.  War-  237;  Ballock  v.  State,  73  Md.  1,  20 
ing,  117  Ga.  599,  44  S.  E.  320,  97  A.  Atl.  184,  26  A.  S.  R.  559,  8  L.R.A. 
S.  R.  177,  62  L.R.A.  93.    See  also  Rus-  671. 

sell  V.  Equitable  Loan,  etc.,  Co.,  129  Ga.       Notes:  68  A.  S.  R.  601;  13  L.R.A'. 
154,  58  S.  E.  881,  12  Ann,  Gas.  129.        (N.S.)   1096,  1097;  62  L.R.A.(N.S.) 
Note:  13  L.R.A.(N.S.)  1097.  108  et  seq. 
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similar  enterprise  offering  prizes  dependent  upon  lot  or  chance.''  In 
reaching  its  decision,  the  court  remarked  that  the  element  of  certainty 
in  these  bonds  went  hand  in  hand  with  the  element  of  lot  or  chance^. 
and  that  the  former  did  not  destroy  the  existence  or  effect  of  the 
latter.**  On  substantially  the  same  grounds,  moreover,  these  Austrian 
government  bonds  were  decided  to  be  within  the  provisions  of  a  state 
statute  prohibiting  the  sale  of  anything  which,  on  the  happening  of 
an  event  or  contingency  in  the  nature  of  a  lottery  entitles  the  holder 
to  money  or  property,  the  court  having  declared  the  bonds  to  be  a 
species  of  lottery  tickets  It  is  true  that,  in  an  earlier  case,  Austrian 
government  bonds  of  the  same  class  were  held  not  to  come  within  the 
meaning  of  a  statute  allowing  the  recovery  in  a  civil  suit  of  double 
the  amount  paid  for  a  share  or  interest  in  an  ''illegal"  lottery,  the 
court  appearing  to  give  force  to  the  view  that  the  Austrian  loan  was 
ft  legal  lottery,  because  the  bonds  were  issued  by  the  Austrian  govern- 
ment in  accordance  with  its  laws  for  the  purpose  of  obtaining  a  loan 
of  money ;  •  bonds  of  a  similar  character  issued  by  the  city  of  Brus- 
sels were  likewise  declared  not  to  be  a  lottery  within  the  meaning  of 
a  statute  making  the  sale  of  lottery  tickets  a  criminal  offense.'  But, 
in  view  of  the  decision  of  the  supreme  court  of  the  United  States, 
to  which  reference  has  been  made,  these  earlier  cases  can  hardly  be 
regarded  as  authority  at  the  present  day ;  and,  from  an  examination 
of  the  more  recent  authorities,  it  will  appear  that  any  bond  scheme 
which  contains  the  elements  of  chance  and  prize  in  the  matter  of 
payment  will  be  condemned  as  a  lottery.* 

16.  Other  Lottery  Schemes. — ^Among  the  other  devices  which  have 
been  held  to  come  under  antilottery  provisions  may  be  mentioned 
the  following:  Slot  machines,  when  their  use  is  such  that  a  distribu- 
tion of  prizes  is  thereby  made  by  chance ;  •  "playing  policy,"  or  the 
purchase  of  an  interest  in  a  lottery ;  •  the  scheme  called  a  "prize  con- 
cert," where  every  other  ticket  draws  a  prize  and  one  half  of  the 
tickets  represent  blanks ; '  the  sale  of  "prize  candy"  in  boxes,  each 

20.  Horner  v.  United  States,  147  U.  Meyer  v.  State,  U2  Ga.  20,  37  S.  E. 

S.  449, 13  8.  Ct.  409,  37  U.  S.  (L.  ed.)  96,  81  A.  S.  E.  17  and  note,  61  L.R.A. 

237.    See  also  supra,  par.  10.  496. 

1.  Ballock  V.  State,  73  Md.  1,  20  Note:  20  L.R.A.(N.S.)  241,  242. 
Atl.  184,  26  A.  S.  R.  659,  8  L.R.A.  6.  Adams  v.  New  York,  192  U.  S. 
671.  685,  24  S.  Ct.  372,  48  U.  S.  (L.  ed.) 

2.  Kohn  v.  Koehler,  96  N.  Y.  362,  575,  affirming  176  N.  Y.  351,  68  N.  E. 
48  Am.  Rep.  628.  636,  98  A.  S.  R.  675,  63  L.RA.  406; 

Notes :  16  A.  S,  R.  48 ;  7  L.R.A.  600.    State  v.  Kansas  Mercantile  Ass'n,  45 

3.  Ex  parte  Shobert,  70  Cal.  632, 11   Kan.  351,  25  Pac.  984,  23  A.  S.  R. 
Pac.  786,  59  Am.  Rep.  432.  727, 11  L.R.A.  430;  Wilkinson  v.  GiU, 

Note :  16  A.  S.  R.  48.  74  N.  Y.  63,  30  Am.  Rep.  264. 

4.  Notes:    13    L.R.A.(N.S.)    1096,       7.  Com.  v.  Thacher,  97  Mass.  583, 
1097;  52  L.R.A.(N.S.)  108  et  seq.  93  Am.  Dec.  125. 

6.  Loisean   v.    State,   114  Ala.    34,       Note :  16  A.  S.  R.  44. 
22  So.  138,  62  A.  S.  R.  84  and  note; 
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box  being  represented  to  contain  a  prize  of  money  or  jewelry,  and 
the  purchaser  selecting  his  box  in  ignorance  of  its  contents;  ^  where 
one  chooses  a  number  and  pays  a  certain  sum,  and  the  seller  draws 
an  envelope  from  a  box  full  containing  a  slip  with  many  numbers  on 
it,  and  if  the  number  chosen  is  on  the  slip,  the  buyer  receives  a 
multiple  of  the  sum  paid,  greater  or  less  according  to  agreement,  and 
if  not,  he  loses  whiat  he  has  paid ;  ^  where  the  proprietors  of  a  public 
exhibition  advertised  to  give  away  at  their  performance  a  large  number 
of  valuable  presents  to  the  spectators,  the  proprietor  to  appear  on  the 
i^tage  and  call  out  numbers  at  random,  and  the  person  holding  a 
ticket  with  a  corresponding  number  to  be  given  any  of  the  prizes 
which  the  proprietor  might  select;  ^®  where  a  sale  of  books  is  made  for 
more  than  their  value,  and  the  purchasei*s  are  entitled  to  gifts  or  prizes, 
to  be  ascertained  by  a  correspondence,  unknown  to  them,  between  cer- 
tain numbers  placed  on  the  books,  and  the  diEerent  articles  proposed  a;^ 
gifts  or  prizes;  ^^  a  scheme  by  which  a  person  who  pays  five  cents  for 
a  package  of  tea  is  entitled  to  select  it  from  a  number  of  envelopes, 
some  of  which,  in  addition  to  tea,  contain  a  ticket  which  entitles  the 
purchaser  to  a  prize,  while  the  others  contain  nothing  but  the  tea;  ** 
a  scheme  by  which  a  merchant  sells  his  goods  at  usual  and  ordinary 
market  prices,  giving  to  each  customer  purchasing  goods  to  the  amount 
of  fifty  cents  a  key,  and,  to  the  customer  thus  obtaining  the  particular 
key  which  will  unlock  a  certain  box,  twenty-five  dollars  in  coin  con- 
tained therein ;  *•  and  a  scheme  by  which  articles  are  contracted  for 
at  a  uniform  price  to  be  paid  in  instalments,  with  the  possibility  of 
receiving  the  articles  before  the  instalments  are  all  paid  and  of  having 
the  contract  canceled,  but  also  with  the  possibility  of  loemg  ail  right 
to  this  privilege  by  default  in  payments.**  On  the  other  hand,  "pool 
selling,"  although  it  is  clearly  a  species  of  gambling,  does  not  con- 
stitute a  lottery ;  **  nor  does  a  racing  association  conduct  a  lottery  by 
holding  a  meeting  for  the  racing  horses,  offering  prizes  or  premiums 
to  be  contested  for,  of  a  definite  sum,  without  regard  to  the  entry  fees 
received,  and  payable  out  of  the  general  funds  of  the  association.** 

8.  Holeman  v.  State,  2  Tex.  App.   KR.A.  dO. 

610,  28  Am.  Eep.  439  and  note.  Note :  12  Eng.  Rul.  Cas,  405. 

Note*  16  A  S  R.  46.  l^*  Davenport  v.  Ottawa,  54  Kan. 

9.  Com.  V.  Wright,  137  Mass.  250,  711,  39  Pac.  708,  45  A.  S.  R.  303  and 

^^N^t^'- 16^aTr  46.  """"it.  State  v.  Tipkin,  169  N.  C.  265, 

10.  State  V*  Shorts,  32  N.  J.  L.  398,  84  S.  E.  340,.  L.R.A.1915F  1018  and 
90  Am.  Dec.  668.  note.    See  also  supra,  par.  13. 

Note:  16  A.  S.  R.  47.  15.  People  v   ReiUy   50  Mich.  384, 

11.  State  V.  Clarke,  33  N.  H.  329,  15  N.  W.  520,  45  Am.  Rep.  47. 

68  Am  Dec  723  16.  People  v.  Fallon,  152  N.  T.  12, 

No^e^  16  A.  S.  R.  43.  46  N.  E.  296,  57  A.  S.  R.  492, 37  L.R.A, 

12.  State   V.   Boneil,   42   La.   Ann.  227. 
1110,  8  So.  298,  21  A.  S.  R.  413,  10 

1230 


17  E.  C.  L.  LOTTBRIE&  §  17 

And  a  gambling  scheme  is  not  a  lottery,  whereby  several  persons  put 
money  in  equal  amounts  upon  a  round  board  numbered  around  the 
rim,  and  each  in  turn  whirls  a  hand  fastened  in  the  center,  the  one 
at  whose  whirl  the  hand  registers  the  highest  number  on  the  rim 
of  the  board  taking  all  the  money  on  the  board,  the  owner  of  the  board 
sometimes  putting  up  money,  and  sometimes  charging  a  small  sum, 
to  be  paid  by  the  winner,  for  the  use  of  the  board.^'  Moreover,  it  has 
been  held  that  a  statute  forbidding  the  promotion  of  a  lottery  is  not 
oflfended  by  a  so-called  "p(^ularity  contest,"  conducted  by  the  pro- 
prietor of  a  newspaper,  by  the  terms  of  which  subscribers  to  the  paper 
and  pin^chasers  of  advertising  space  therein  are  given  the  privilege 
of  casting  votes  for  a  person  of  their  choice,  a  valuable  prize  being 
given  to  the  person  receiving  the  greatest  number  of  votes,  but  that 
these  '^votes''  correspond  to  the  coupons  in  an  ordinary  trading  stamp 
acheme,^^  which,  by  the  great  weight  of  authority,  is  neither  a  lottery 
nor  a  gift  enterprise.** 

IV.  LoTTBBT  Contracts  and  Transactions 

17.  Rights  and  Liabilities  of  Parties. — Lottery  contracts,  except,  of 
course,  in  the  case  of  lotteries  authorized  by  law,  come  within  the 
general  rule  with  respect  to  the  enforcement  of  illegal  or  immoral 
contracts,  or  contracts  against  public  policy,  this  rule  being  contained 
within  the  ancient  ma3dms,  ex  turpi  causa,  or  ex  dolo  malo,  non 
oritur  actio,  and  in  pari  delicto  potior  est  conditio  defendenti3  et 

17.  Buckalew  v.  State,  62  Ala.  334,  qnestion  was  not  raised  as  to  whether 
34  Am.  Rep.  22.  or  not  the  scheme  constitated  a  lottery. 

Note :  16  A.  S.  R.  48.  19.  State  v.  Shugart,  138  Ala.  86, 

18.  Com.  V.  Jenkins,  159  Ky.  80,  35  So.  28,  100  A.  S.  R.  17  and  note; 
166  S.  W.  794,  Ann.  Cas.  1915B  170  Montgomery  v.  Kelly,  142  Ala.  552, 
and  note.  38  So.  67,  110  A.  S.  R.  43,  70  L.R.A. 

In  Watkins  v.  Cnrry,  103  Ark.  414,  209 ;  Ex  parte  Drezel,  147  Cal.  763, 
147  S.  W.  43,  40  L.R.A.(N.S.)  967,  82  Pac.  429,  3  Ann.  Cas.  878,  2 
it  was  held  that  it  was  no  defense  to  L.R.A.(N.S.)  588  and  note;  Long  ▼. 
an  action  on  a  contract  for  the  pur-  State,  74  Md.  565,  22  Atl.  4,  28  A.  S. 
chase  of  an  automobile  that  it  was,  to  R.  268  and  note,  12  L.R.A.  425,  over- 
the  knowledge  of  the  seller,  purchased  ruling  in  effect  73  Md.  527,  21  Atl. 
to  be  offered  as  a  prize  in  a  ^'popular-  683,  25  A.  S.  R.  606,  12  L.R. A.  89 ; 
ity  contest"  conducted  by  a  newspaper  State  v.  Hawkins,  95  Md.  133,  51  Atl. 
managed  by  the  purchaser.  In  so  hold-  850,  93  A.  S.  R.  328  and  note ;  State 
ing  the  court  conceded  for  the  purpose  v.  Sperry,  etc.,  Co.,  HO  Minn.  378, 126 
of  argument  that  the  contest  was  a  N.  W.  120,  30  L.R.A.(N.S.)  966;  Peo- 
lottery  and  held  as  stated,  on  the  pie  v.  Gillson,  109  N.  Y.  389, 17  N.  E. 
ground  that  the  alleged  lottery  had  343,  4  A.  S.  R.  465;  Winston  v.  Bee- 
no  connection  with  the  sale.  son,  135  N.  C.  271,  65  L.R.A.  167 ; 

In  Mooney  t.  Daily  News  Co.,  116  State  v.  Dalton,  22  R.  I.  77,  46  Atl. 
Minn.  212,  133  N.  W.  573,  37  L.R.A.  234,  84  A.  S.  R.  818  and  note,  48 
(KS.)  183,  it  was  held  that  the  plain-  L.R.A.  775. 

tiff  was  entitled  to  the  prize  offered  in       Notes:   30  L.R.A.(N.S.)   957,  958; 
a  similar  "popularity  contest,"  but  the  3  Bntish  Rul.  Cas.  989  et  seq. 
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possidentis.*^  Accordingly^  no  action  will  lie  against  an  agent  for  the 
sale  of  lottery  tickets,  to  recover  the  proceeds  hereof,  where  the  sale 
of  such  tickets  is  unlawful,  because  the  agent  is  a  participant  in  the 
unlawful  act,  and  the  plaintiff  must  rely  on  the  illegal  contract  of 
agency.^  Nor,  for  the  same  reason,  can  an  agent,  employed  to  sell 
lottery  tickets,  maintain  against  his  principal  any  action  based  on 
such  contract  of  agency.*  And  a  contract  of  purchase  of  a  lottery 
ticket,  the  sale  of  which  is  prohibited  by  law,  cannot  be  enforced  by 
action,*  although  it  has  been  held  that  an  action  might  be  maintained 
in  a  state  where  the  sale  of  lottery  tickets  was  forl^dden,  to  recover 
the  price  of  such  tickets  sold  in  a  state  where  the  sale  was  lawful,  not- 
withstanding the  fact  that  the  vendor  knew  that  the  tickets  were  to 
be  resold  in  the  state  where  the  action  was  brought,  if,  at  the  time 
when  he  sold  them,  he  was  not  aware  that  the  sale  of  such  tickets 
was  prohibited  by  the  law  of  the  latter  state.*  Furthermore,  a  con- 
tract in  the  nature  of  a  partnership  in  unauthorized  lottery  tickets  is 
invalid  and  against  public  policy,  and  cannot  be  made  the  subject 
of  an  accounting  and  settlement;^  and,  even  where  a  lottery  was 
conducted  under  a  franchise  granted  by  the  legislature,  it  was  decided 
that,  although  a  court  of  equity  might  stop  the  running  of  the  lottery 
until  an  accounting  should  be  made  to  a  person  denied  his  rightful 
share  of  the  profits,  yet  the  court  would  not  appoint  a  receiver  to  take 
charge  of  it,  because  of  the  consequence  to  public  morals.*    It  has 

20.  Martin  v.  Hodge,  47  Ark.  378,   Lemon  v.  Grosskopf,  22  Wis.  447,  99 

1  S.  W.  694,  58  Am.  Rep.  763 ;  Burks   Am.  Dec.  58  and  note. 

V.  Harris,  91  Ark.  205,  120  S.  W.  979,  Notes:  7  L.R.A.  604;  16  L.RA.  83d. 

134  A.  S.  R.  67,  18  Ann.  Gas.  566  See  also  Contracts,  voL  6,  p.  814 

and  note,  23   L.R.A.(N.S.)    626   and  et  seq. 

note;  Branham  v.  Stallings,  21  Colo.  1.  Lemon  v.  Grosskopf,  22  Wis.  447, 

211,  40  Pac.  396,  52  A.  S.  R.  213  and  99  Am.  Deo.  58  and  note. 

note;  Funk  v.  Gallivan,  49  Conn.  124,  2.  Roby  v.  West,  4  N.  H.  285,  17 

44  Am.  Rep.  210 ;  Whitley  v.  McCon-  Am.  Dee.  423. 

nell,  133  6a.  738,  66  S.  E.  933,  134  8.  Morton    ▼.    Fletcher,    2    A.    K 

A.  S.  R.  223,  27  L.R.A.(N.S.)  287  and  Marsh.   (Ky.)   137,  12  Am.  Dec  366 

note;  GlenvUle  Inv.  Co.  v.  Grace,  134  and  note.    This  case  holds  that  a  bond 

Ga.  572,  68  S.  E.  301,  29  L.R.A.(N.S.)  given  for  the  purchase  of  unlawful  lot- 

758;  Lynch  v.  Rosenthal,  144  Ind.  86,  tery  tickets  is  void,  but  that  the  con- 

42  N.  E.  1103,  55  A.  S.  R.  168,  31  sideration  of  such  a  bond  must  be  im- 

L.R.A.  835;  Emshwiler  ▼.  Tyner,  21  peached  hy  special  plea. 

Ind.  App.  347,  52  N.  E.  459,  69  A.  Note :  99  Am.  Dec.  66. 

S.  R.  360  and  note ;  Morton  v.  Fletcher,  4.  Case  v.  Riker,  10  Vt  482,  33  Am. 

2  A.  E.  Marsh.  (Ey.)  137,  12  Am.  Dec.  211.  See  also  infra,  par.  21. 
Dec.  366  and  note;  Roselle  v.  Farmers'  5.  Roselle  v.  Farmers'  Bank,  141 
Bank,  141  Mo.  36,  39  S.  W.  274,  64  Mo.  36,  39  S.  W.  274,  64  A.  S.  R. 
A.  S.  R.  501 ;  Rohy  v.  West,  4  N.  H.  501.  See  also  Gaming,  vol.  12,  p.  767. 
285,  17  Am.  Dec.  ^3;  Stevens  v.  Cin-  6.  Lawrence  v.  Simmons,  (Ky.)  9  S. 
cinnati  Times-Star  Co.,  72  Ohio   St.  W.  163, 1  L.R.A.  172. 

112,  73  N.  E.  1058,  106  A.  S.  R.  586;  In  Equitable  Loan,  etc.,  Co.  v.  War- 
Seidenbender  v.  Charles,  4  Serg.  &  R.  ing,  117  Ga.  599,  44  S.  E.  320,  97  A. 
(Pa.)  151,  8  Am.  Dec.  682  and  note;    S.  R.  177,  62  L.R.A,  93,  the  court,  with- 
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also  been  held  that  the*  sale  of  articles  with  a  view  to  their  use  as 
prizes  in  violation  of  the  law  against  lotteries  is  such  aid  to  the  offense 
tliat  no  recovery  can  be  had  of  the  price; '  and  a  frequent  application 
of  the  rule  in  question  will  be  found  in  cases  violating  schema  for 
the  disposition  of  parcels  of  land  by  chance,®  in  which  the  courts  have 
refused  to  aid  either  the  vendor  or  the  vendee,  if  a  party  to  the  lottery 
scheme,  and  have  declined  to  allow  the  vendor  to  recover  the  purchase 
price,*  or  the  vendee  to  recover  the  money  paid  by  him  to  the 
vendor, *•  or  to  decree  a  specific  performance  of  the  contract.^*  And 
again,  when  lotteries  are  prohibited,  no  action  will  lie  for  the  recovery 
of  a  chattel  in  favor  of  one  who  claims  to  have  drawn  it  in  a  lottery, 
as  against  another  who  has  possession  of  it  under  the  like  claim.^* 
The  rule  under  discussion  is  subject,  however,  to  the  limitation  that, 
although  the  plaintiflF  and  defendant  may  have  been  guilty  of  any 
number  of  illegal  acts,  yet  the  plaintiff  may  recover  so  long  as  those 
acts  do  not  vitiate  the  contract  on  which  he  sues,  the  test  being  whether 
the  contract  sought  to  be  enforced  can  be  separated  from  tiie  illegal 
acts  or  contracts  relied  on  as  avoiding  it,  and  whether  the  plaintiff 
requires  any  aid  from  or  must  in  any  way  rely  on  the  illegal  trans- 
action in  order  to  establish  his  case.*'  In  conformity  with  this  doc- 
trine, it  has,  therefore,  been  held  that,  if  the  obligation  to  pay  over 
the  proceeds  of  the  sale  of  lottery  tickets  can  be  separated  from  the 
illegal  contract  to  sell  them,  as  where  one  agent  receives  from  another 
agent  the  proceeds  of  the  latter's  sales,  an  action  will  lie ;  **  and  it 
would  appear  even  that  the  owner  of  a  chattel  who  disposes  of  it  by 
lottery  contrary  to  law  may  recover  it  from  the  drawer,  since  he  need 
not  introduce  any  evidence  in  respect  to  the  lottery  in  order  to  estab- 
lish his  right  to  the  property.**  Furthermore,  there  would  seem  to 
be  considerable  authority  for  maintaining  that  money  fraudulently 
drawn,  even  in  an  illegal  lottery,  may  be  recovered  under  the  implied 

out  deciding  the  point,  intimated  that  211,  40  Pac.  396,  52  A.  8.  R.  213  and 

a  court  of  equity  would  not,  at  the  in-  note. 

stance  of  persons  who  knowingly  went  11.  Whitley  v.  McConnell,  133  Ga. 

into  a  lottery  scheme,  administer  the  738,  66  1^.  E.  933, 134  A.  S.  R.  223,  27 

assets  for  their  benefit.  L.R.A.(N.S.)  287  and  note;  Glenville 

Note:  7  L.R.A.  604.  Inv.  Co.  v.  Grace,  134  Ga.  572,  68  S.  E. 

7.  Note:  15  L.RA.  836.  BOl,  29  L.RA.(N.S.)   758;  Lynch  v. 

8.  See  supra,  par.  11.  Rosenthal,  144  Ind.  86,  42  N.  E.  1103, 

9.  Burks  V.  Harris,  91  Ark.  205, 120  56  A.  S.  R.  168,  31  L.R.A.  835. 

S.  W.  979,  134  A.  S.  R,  67,  18  Ann.  12.  Funk  v.  Gallivan,  49  Conn.  124, 

Cas.  566  and  note,  23  L.R.A.(N.S.)  44  Am.  Rep.  210. 

626  and  note;  Emshwiler  v.  Tyner,  21  13.  Note:  99  Am.  Dec.  62.    See  Con- 

Ind.  App.  347,  62  N.  E.  459,  69  A.  S.  tracts,  vol.  6,  pp.  221-223. 

R.    360    and    note;    Seiden bender    v.  14.  Lemon   v.    Grosskopf,    22   Wis. 

Charles,  4  Serg.  &  R.  (Pa.)  151,  8  Am.  447,  99  Am.  Dec.  58  and  note. 

Dec.  682  and  note.  15.  Martin  v.  Hod^e,  47  Ark.  378, 

Note:  15  L.R.A.  836.  1  S.  W.  694,  58  Am.  Rep.  763. 

10.  Branham   v.   Stallings,   21   Cal. 
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obligation  raised  by  law  to  refund  the  money  thus  fraudulently 
received  and  withheld,  this  implied  obligation  being  subsequent  to, 
and  disconnected  with,  the  illegal  acts  involved  in  the  lottery;  and 
that  "such  recovery  can  be  had  either  by  the  lottery  contractors  or 
owners/^  or  by  the  owner  of  a  ticket  fraudulently  obtained  from  such 
owner.^'  And  the  fact  that  money  embezzled  was  collected  on  a 
lottery  ticket  issued  in  the  transaction  of  illegal  business  does  not 
constitute  a  defense. ^^  It  may  be  asserted,  moreover,  that  the  courts 
will,  under  certain  circumstances,  enforce  a  contract  tainted  by  an 
unlawful  lottery,  if  to  do  so  will  defeat  the  illegal  purpose  of  the  par- 
ties to  it  and  will  tend  to  deter  other  persons  from  entering  into 
similar  contracts,  thereby  upholding  the  policy  of  the  law  and  pro- 
moting the  public  good.^*  And  so  long  as  an  illegal  lottery  transaction 
remains  unexecuted,  there  is  authority  to  the  effect  that  the  party 
parting  with  his  money  may  repent,  abandon  his  contract,  and  recover 
back  the  money  paid,  the  law's  aim  being  to  prevent  wrongdoing  by 
encouraging  such  repentance  and  abandonment.^^ 

18.  Rights  of  Ticket  Holder  in  Authorized  Lottery. — ^In  consid- 
ering the  rights  of  the  owner  or  holder  of  a  lottery  ticket,  a  distinction 
must  be  drawn,  of  course,  between  lotteries  authorized  by  law  and 
illegal  lotteries.  Under  the  former  class,  certain  questions  arising  as 
to  such  rights  will  be  found  decided  in  the  earlier  reported  cases. 
Thus,  in  a  lottery  authorized  by  a  charter  granted  to  the  municipal 
corporation  of  Washington  by  an  act  of  Congress,  it  was  held  that 
the  corporation  was  liable  to  the  holder  of  a  ticket  in  such  a  lottery 
for  a  prize  drawn  against  its  number,  although  the  managers  ap- 
pointed by  the  corporation  to  superintend  such  lottery  were  empowered 
to  sell,  and  had  sold  the  entire  lottery  to  a  lottery  dealer  for  a  gross 
sum,  who  was,  by  his  agreement  with  them,  to  execute  the  details  of 
the  scheme  as  to  the  sale  of  the  tickets,  the  drawings,  and  the  payment 
of  the  prizes.*  In  connection  with  the  same  lottery,  however,  the 
court  decided  that,  although  the  purchaser  of  a  whole  ticket  had  a 
right  to  sell  any  portion  of  his  ticket  and  the  person  to  whom  the  sale 
was  made  would  become  a  joint  owner  of  the  ticket  thus  divided,  the 
liOst  purchaser  would  be  a  joint  owner  not  by  virtue  of  a  contract  with 
the  corporation  of  Washington  but  with  the  first  purchaser  in  his 
own  right  and  on  his  own  account;  and  that,  since  the  corporation 

16.  Catts  ▼.  Phalen,  2  How.  376,  11  19.  Cardwell  v.  Kelly,  96  Va.  670, 
U.  S.  (L.  ed.)  306;  Phalen  v.  Clark,  28  S.  E.  963,  40  L.R.A.  240.  See  Con- 
19  Conn.  421,  60  Am.  Deo.  253.  tracts,  vol.  6,  p.  829. 

Note :  7  L.R.A.  602.  20.  Stevens  v.  Cineinnati  Times-Star 

17.  Martin  v.  Richardson,  94  Ky.  Co.,  72  Ohio  St  112,  73  N.  B.  1068, 
183,  21  S.  W.  1039,  42  A.  S.  R.  353,  106  A.  S.  R.  586.  See  Contracts, 
19  L.R.A.  692.  vol.  6,  pp.  830-832. 

Note:  45  L.R.A.(N.S.)  777.  1.  Clark  v.  Washin^n,  12  Wheat. 

18.  Notes:  87  A.  S.  R.  23;  27  L.R.A.   40,  6  U.  S.  (L.  ed.)  544. 
(N.S.)  416.  Note:  29  Am.  Rep.  110. 
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of  Washington  promised  only  to  pay  the  whole  prize  to  the  possessor 
of  the  whole  ticket,  there  being  no  promise  on  the  fa,ce  of  the  whole 
ticket  that  the  corporation  would  pay  any  portion  of  a  prize  to  any 
Bubholder  of  a  share,  the  last  purchaser  could  not  maintain  an  action 
against  the  corporation  to  recover  his  portion  of  the  prize  drawn  by 
the  whole  ticket  of  which  he  had  bought  a  share,  it  not  being  in  the 
power  of  a  party,  merely  by  his  own  acts,  to  split  up  a  contract  into 
fragments  and  to  make  the  promisor  liable  to  every  holder  of  a  frag- 
ment for  his  share.*  Under  the  same  lottery  franchise,  it  was  held, 
moreover,  that,  where  the  manager  of  the  lottery  gave  a  bond  to  the 
city,  conditioned  truly  and  impartially  to  execute  the  duty  and  author- 
ity vested  in  him  by  an  ordinance  of  the  city,  the  person  entitled  to 
a  prize  ticket  had  no  right  to  bring  a  suit  for  the  prize  against  the 
manager  on  his  bond,  in  the  name  of  the  city,  without  its  consent.* 
As  to  the  rights  of  the  finder  of  a  lost  lottery  ticket,  there  is  authority 
to  the  effect  that  he  cannot  maintain  an  action  for  the  amount  of 
the  prize  drawn  thereby,  even  though  the  ticket  purported  to  be  pay- 
able to  the  holder,  on  the  theory  that  the  finder  of  a  chose  in  action 
cannot  recover  from  the  maker  thereof  the  amount  due  thereon.*  In 
a  "land  lottery,"  which  was  a  mode,  established  by  law,  of  partition 
of  the  public  lands  of  a  state  among  its  citizens,  it  was  held  that  the 
equitable  title  to  lots  drawn  was  in  the  drawer,  after  the  drawing  and 
before  the  grant  from  the  state,  the  legal  title  being  in  the  state,  as 
security  for  the  payment  of  the  grant  fee,  and  for  the  use  of  the  drawer 
when  he  paid  it;  that  this  equitable  title  was  transferable,  although 
not  subject  to  sale  under  execution;  that  even  a  chance  for  a  draw  in 
such  a  lottery  was  transferable;  and  that,  when  this  equitable  title 
was  transferred,  the  legal  title  in  the  state  became  a  legal  title  for 
the  use  of  the  transferee  on  the  payment  of  the  grant  fee.* 

19.  Rights  of  Ticket  Holder  in  Illegal  Lottery.— The  rights  of  the 
holder  of  a  ticket  or  share  in  an  illegal  lottery  are  governed  mostly 
by  the  rules  relating  to  illegal  or  immoral  contracts.*  Among  the 
few  enforceable  rights  which  such  a  ticket  holder,  or  any  subscriber 
to  an  unlawful  lottery  scheme,  has  is  the  right  to  recover  the  price 
of  the  ticket  or  the  amount  of  the  subscription  to  such  scheme ;  and 
all  the  cases  wherein  a  purchaser  of  lottery  tickets  seeks  to  recover 
his  outlay  therefor  recognize  the  fact  that  at  the  common  law  no 
such  recovery  could  be  had.  The  cases,  as  a  rule,  therefore  involve 
the  construction  of,  and  the  effect  to  be  given  to,  statutes  declaring 

2.  Shankland  v.  Washington,  6  Pet    (N.  Y.)  404,  21  Am.  Dec,  232  and  note. 
SOO,  8  U.  S.  (L.  ed.)  166.  See  generally,  Lost  Papers  and  Rbc- 

Note :  7  L.R. A,  602.  ORDS,  ante,  par.  20. 

3.  Washington  v.  Young,  10  Wheat.       5.  Henderson  ▼.  Hackney,  23  Oa. 
406,  6  U.  S.  (L.  ed.)  352.  383,  68  Am.  Dee.  529  and  note. 

4.  McLaughlin  ▼.   Waite,  5   Wend.       6.  See  supra,  par.  17. 
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lotteries  and  contracts  connected  therewith  void  or  illegal ;  '  although, 
in  some  states,  as  has  already  been  observed,  statutes  have  been  pa^ed 
which  expressly  allow  a  recovery  of  money  expended  loir  lottery  tickets, 
together  with  exemplary  damages.^  But,  since  our  statutes  for  the 
most  part  do  not  impose  any  penalty  on  those  purchasing  such  tickets,* 
it  is  held  in  various  jurisdictions,  even  in  the  absence  of  a  statute 
expressly  allowing  such  a  recovery,  that  the  subscribers  to  a  lottery 
may  recover  what  they  have  contributed  to  the  fund,  on  the  ground 
that  they  are  not  in  pari  delicto  with  the  defendant,  the  promoter, 
not  only  because  the  subscribers  incur  no  penalty  under  the  statute, 
but  because  it  is  to  protect  them  that  the  statute  has  its  existence; 
and  that,  the  contract  being  void,  the  subscriber's  payment  is  without 
consideration,  and  he  may,  not  being  in  delicto,  recover  the  same.*® 
And,  where  the  subscriber  to  a  lottery  scheme  had  no  knowledge  that 
it  constituted  a  lottery,  but  was  wrongfully  induced  to  invest  in  it  on 
the  representation  that  it  was  legitimate,  there  would  seem  to  be  no 
question  as  to  such  subscriber's  right  to  maintain  an  action  to  recover 
the  money  which  he  had  paid,  it  having  been  held  that  an  agent  who 
secures  lottery  subscriptions  in  such  a  manner  is  liable  equally  with 
his  principal.**  The  right  of  one  who  purchases  a  lottery  ticket  in 
violation  of  law  to  recover  the  proceeds  of  a  prize  drawn  by  it  from 
one  who  has  collected  such  proceeds  after  having  fraudulently  obtained 
the  ticket  from  such  purchaser  is  based  on  diflFerent  grounds  and  is 
referred  to  elsewhere.**  Where,  however,  a  plaintifiF  was  a  member 
of  a  lottery  club,  presided  over  its  meetings,  and  acted  as  a  judge  of 
the  drawings,  he  was  held  in  pari  delicto  with  the  proprietor,  and  not 
entitled,  therefore,  to  recover  money  paid  for  lots  sold  under  a  lottery 
scheme.**  And  considerable  authority  will  be  found  more  or  less 
opposed  to  the  above  mentioned  construction  of  statutes  against  lot- 
teries, with  respect  to  the  right  of  a  ticket  holder  or  subscriber  to 
recover  the  price  of  his  ticket  or  the  amount  of  his  subscription,  the 
decisions  of  such  cases  appearing  to  be  largely  based  either  on  the 
ground  that  there  can  be  no  such  recovery  in  the  absence  of  an  express 
statutory  provision  or  on  the  ground  that  the  buyer  of  a  lottery  ticket 
is  in  pari  delicto  with  the  seller.**  In  a  few  jurisdictions,  moreover, 
not  only  the  proprietor  of  a  lottery  but  also  the  purchasers  of  tickets 
therein  are  penalized  by  statute ;  **  and,  under  such  a  statute,  it  has 

7.  Note:  16  L.R.A.(N.S.)  571.  11.  Fidelity  Funding  Co.  v.  Vaughn, 

8.  See  supra,  par.  6.  18  Okla.  13,  90  Pac.  34,  10  L.R.A. 

9.  See  supra,  par.  6.  (N.S.)  1123  and  note. 

10.  Gray  v.  Roberts,  2  A.  K.  Marsh.       12.  See  supra,  par.  17. 

(Ky.)  208,  12  Am.  Dec.  383  and  note;       13.  Branham  v.  Stallings,  21  Colo. 
Becker  v.  WUcox,  81  Neb.  476,  116  N.   211,  40  Pac.  396,  52  A.  S.  R.  213. 
W.  160,  129  A.  S.  R.  690,  16  L.R.A.       14.  Note:  16  L.R.A.(N.S.)  573,  574. 
(N.S.)  671  and  note.     See  also  Con-       15.  See  supra,  par.  6. 
TRACTS,  vol.  6,  p.  833. 
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been  decided  that  no  recovery  can  be  had  by  the  owner  of  a  winning 
ticket  against  one  who  has  found  the  ticket,  lost  by  such  owner,  and 
has  obtained  the  prize  thereon.^* 

20.  Rights  and  Liabilities  of  Proprietor  or  Manager  of  Lottery. — 

It  appears  that  the  grantee  of  a  lottery  franchise,  even  though  a 
municipal  corporation,  was  liable  to  the  holder  of  a  ticket  for  a  prize 
drawn  by  the  ticket.  Thus,  in  a  case  where  the  city  of  Washington 
had  been  empowered  by  Congress  to  authorize  lotteries  for  city  im- 
provements, the  supreme  court  of  the  United  States  said:  "The 
power  thus  cautiously  granted  is  deposited  with  the  corporation  itself, 
without  an  indication  that  it  is  assignable.  It  is  to  be  exercised,  like 
other  corporate  powers,  by  the  agents  of  the  corporation  under  its 
control.  While  it  remains  where  Congress  has  placed  it,  the  character 
of  the  corporation  affords  some  security  against  its  abuse ;  some  security 
that  no  other  mischief  will  result  from  it  than  is  inseparable  from  the 
thing  itself.  But  if  the  management,  control  and  responsibility  may 
be  transferred  to  any  adventurer  who  will  purchase,  all  the  security 
for  fairness,  which  is  furnished  by  character  and  responsibility,  is 
lost."  ^'  And,  even  where  a  municipal  corporation,  as  the  grantee  of 
a  lottery  franchise,  sold  it  under  legislative  authority,  the  purchaser 
could  not  assign  the  franchise  so  as  to  enable  each  assignee  to  conduct 
a  separate  lottery.*®  The  grantee  of  such  a  franchise,  however,  was 
liable  to  a  ticket  holder  only  in  accordance  with. the  contract  con- 
tained on  the  face  of  the  ticket,  and  silch  liability  could  not  be 
extended  to  claims  by  persons  entering  into  subcontracts  with  the  ticket 
holder.**  The  bond  given  by  a  lottery  manager  to  a  municipal  cor- 
poration, the  grantee  of  a  lottery  franchise,  conditioned  for  the  faith- 
ful performance  of  his  duties,  was  for  the  protection  of  the  corporation 
itself,  and  could  not  be  put  in  suit  by  a  ticket  holder  without  the 
corporation's  consent.*®  Where,  moreover,  the  conduct  of  the  lottery 
managers  was  bona  fide,  a  mere  irregularity  in  the  drawing  of  the- 
lottery  would  not  vitiate  the  drawing,  and  would  be  no  defense,  for 
instance,  in  an  action  brought  by  the  managers  to  recover  the  purchase 
money  from  one  who  had  bought  the  whole  lottery.*  And  it  was 
decided  that  a  dealer  in  lottery  tickets  could  not  maintain  an  action 
against  the  managers  of  the  lottery  for  their  careless,  negligent  and 

16.  Rountree  v.  Ingle,  94  S.  C.  231,       See  also  sapra,  par.  4. 

77  S.  E.  931,  Ann.  Cas.  1915A  1002  19.  Shankland  v.  Washington,  5  Pet. 

and   note,  45   L.R.A.(N.S.)    776   and  390,  8  U.  S.  (L,  ed.)  166. 

note.  Note:  7  L.R.A.*602. 

17.  Clark  v.  Washin^on,  12  Wheat.  20.  Washington  v.  Young,  10  Wheat. 
40,  6  U.  S.  (L.  ed.)  544.  406,  6  U.  S.  (L.  ed.)  352. 

Notes :  29  Am.  Rep.  110 ;  7  L.RA.       Note :  7  L.R.A.  602. 
602.  1.  Brent  v.  Davis,  10  Wheat  395,  6 

18.  Lawrence  v.  Simmons,  (Ky.)  9   U.  S.  (L.  ed.)  350. 

S.  W.  163,  1  L.RA.  172.  Note:  7  L.R.A.  602. 

Note:  7  L.R.A.  601. 
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improper  conduct  thereof^  whereby  public  confidence  in  the  lottery 
was  ^'impaired/'  so  that  a  large  number  of  the  plaintiff's  tickets  re- 
mained unsold  and  drew  blanks.  The  reasons  for  this  decision  were 
that  an  individual  cannot  maintain  an  action  against  an  officer  or 
other  person  for  damages  arising  from  a  breach  of  duty  to  the  public, 
without  showing  some  special  and  peculiar  injury  to  himself,  and 
that,  in  cases  of  tort,  the  special  damages  sued  for  must  be  the  legal 
and  necessary  consequence  of  the  alleged  wrongful  act  and  must  be 
particularly  stated.* 

21.  Conflict  of  Laws  as  to  Lottery  Contracts. — ^A  local  statute 
declaring  lotteries  and  lottery  contracts  void  or  illegal  can  have  no 
direct  operation  on  a  contract  or  transaction,  no  part  or  element  of 
which  had  a  local  situs.*  Thus,  it  has  been  held  that  a  local  statute 
forbidding  the  sale  of  lottery  tickets  does  not  apply  to  a  sale  com- 
pleted in  another  state,  where  it  was  valid,  by  the  mailing  of  a  ticket 
in  that  state  directed  to  a  resident  of  the  state  enacting  the  statute.* 
But,  although  it  is  obvious  that  a  statute  condemning  lotteries  and 
lottery  contracts  cannot  affect  the  right  to  maintain  an  action  on  a 
lottery  contract  in  any  state  or  country  other  than  that  which  enacted 
the  statute,  nevertheless,  when  an  action  is  brought  in  the  state  or 
country  which  enacted  the  statute,  the  court  may,  on  the  ground  of 
public  policy,  refuse  to  entertain  the  action  notwithstanding  that  the 
contract  was  made -and  performable  in  another  state,  and  therefore  was 
not  within  the  direct  operation  of  the  statute.*  Assuming,  however, 
that  there  is  no  objection,  based  on  the  public  policy  of  the  forum, 
to  the  enforcement  of  a  lottery  contract  if  valid  by  its  proper  law, 
the  question  remains  as  to  what  law  determines  the  validity  of  the. 
contract.  In  this  connection,  the  rule  is  well  established  that  a  local 
statute  forbidding  the  sale  of  lottery  tickets  applies  to  a  local  sale 
of  a  ticket  in  a  lottery  established  in,  and  authorized  by  the  laws  of, 
another  state  or  country ;  and  this  is  true,  not  only  when  the  action 
is  brought  in  the  state  or  country  which  enacted  the  statute,  but  also 
when  it  is  brought  in  another  state  or  country,  even  when  it  is 
brought  in  the  state  or  country  in  which  the  lottery  is  established 
and  by  the  law  of  which  it  is  legal.*  But  when  the  contract  is  made 
in  one  state  or  country  and  is  performable  in  another,  its  validity,  so 
far  as  it  is  affected  by  the  lottery  element,  is  governed  by  the  law  of 

2.  Butler  v.  Kent,  19  Johns.  (N.  Y.)    ing  the  statute. 

223,  10  Am.  Dec.  2lS  and  note.  Note :  64  L.R.A.  169,  170. 

3.  Note:64L.R.A.  169.  5.  Note:  64  L.R.A.  170.     See  also 

4.  Case  v.  Riker,  10  Vt.  482,  33  Am.  Conflict  op  Laws,  vol.  5,  p.  960. 
Dec.  211.     The  decision  in  liiis  case  6.  Homer  v.  United  States,  147  U. 
seems  to  be  based  partly,  however,  on  S.  449,  13  S.  Ct.  409,  37  U.  S.  (L.  ed-) 
the  fact  that  the  plaintiff  did  not  ap-  237. 

pear  to  know  that  the  sale  of  lottery       Note:  64  L.R.A.  170. 
tickets  was  illegal  in  the  state  enact- 
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the  place  of  performance ; '  although  an  exception  should,  perhaps, 
be  made  to  this  rule  when  the  local  statute  does  not  merely  forbid 
the  acts,  the  performance  of  which  is  called  for  by  the  contract,  but, 
in  eflFect,  forbids  the  making  of  the  contract  itself.^  And,  even  when 
the  sale  of  a  lottery  ticket  is  consummated  in  a  state  by  the  law  of 
which  the  sale  is  valid,  yet,  if  a  collateral  contract  relating  thereto  is 
made  and  performable  in  another  state  by  the  law  of  which  contracts, 
or  other  transactions,  based  on  lotteries  are  invalid,  the  rights  of  the 
parties  under  such  collateral  contract  are  to  be  determined  by  reference 
to  the  law  of  the  latter  state.*  The  distinction,  furthermore,  between 
the  direct  operation  of  a  local  statute  on  lottery  contracts  having  their 
situs  within  the  state  or  country  which  enacted  the  statute,  and  which, 
therefore,  furnishes  its  proper  law,  and  the  indirect  operation  of  the 
statute  which  results  when  the  court,  regarding  the  statute  as  declara- 
tive of  a  distinctive  public  policy,  refuses  to  entertain  an  action  based 
on  a  contract  made  and  performable  in  another  jurisdiction  and  valid 
by  the  law  of  that  jurisdiction,  is  important;  for,  if  the  contract 
is  within  the  direct  operation  of  the  statute,  the  statute  must  be  applied 
when  the  action  is  brought  in  the  state  or  country  which  enacted  the 
same,  and  ought  to,  and  generally  will,  be  applied,  even  when  the 
action  is  brought  in  another  state  or  country;  but,  on  the  other  hand, 
even  a  court  of  the  state  or  country  which  enacted  the  statute  is  not 
bound  to  apply  it  indirectly,  but  will  be  guided  in  this  respect  by 
general  principles  of  comity.*® 

V.  Criminal  Proceedings 

22.  Indictment  or  Information. — ^Under  a  statute  prohibiting  "lot- 
teries for  money,  goods,"  etc.,  an  indictment  which  fails  to  allege  that 
the  lottery  set  up  by  tlie  defendants  was  for  money  or  anything  of 
value  is  defective.**  But,  as  a  general  rule,  the  indictment  or  informa- 
tion is  sufficient  to  withstand  a  motion  to  quash  if  it  charges  the  ofifense 
in  the  language  of  the  statute,  or  in  terms  substantially  equivalent 
thereto ;  and  an  indictment  was  sustained  as  not  being  bad  for  duplicity 
in  charging  a  lottery,  scheme  or  device  of  chance,  and  that  the  defend- 
ant printed,  published,  and  circulated  the  advertisement.**  An  indict- 
ment charging  the  defendant  with  selling  a  lottery  ticket  or  tickets 
should  state  the  name  of  the  lottery  and  the  number  of  tickets  sold; 
although  an  indictment  for  conspiring  to  sell  a  lottery  ticket  or  tickets 

7.  Onnes  v.  Dauchy,  82  N.  Y.  443,       Note:  64  L.R.A.  171. 

37  Am.  R«p.  683  and  note.  10.  Note :  64  L.R.A.  171. 

Note :  64  L.R.A.  170.  H.  State  v.  Shorts,  32  N.  J.  L.  SdS, 

8.  Note:  64  L.R.A.  170,  171.  90  Am.  Dec.  668. 

9.  Roselle   v.   Farmera'   Bank,   141  12.  Note:  3  L.R.A.  403. 

Mo.  36,  39  S.  W.  274,  64  A.  S.  R. 

601. 

1239 


8  23  LOTTERIES  .  17  R.  C.  L. 

is  good  without  further  description,  since  the  conspiracy,  which  ia 
the  gravamen  or  gist  of  the  offense,  is  to  sell  lottery  tickets,  any  that 
the  defendants  can  sell,  and  not  of  any  particular  lottery  but  of  all ;  *• 
and,  where  a  copy  of  the  ticket  is  set  forth  in  the  indictment,  no 
other  descriptive  averments  are  necessary.**  It  has  been  held,  how- 
ever, that  the  variance  in  spelling  a  name  on  a  lottery  ticket,  for  the 
selling  of  which  an  indictment  is  found,  is  fataL**  In  indictments 
for  the  sale  of  lottery  tickets,  it  has  been  declared  to  be  sufficient  to 
give  a  general  description  of  the  ticket,  and  not  to  be  essential  to  set 
forth  the  purpose  of  the  lottery ;  *•  and  some  authorities  will  be  found 
in  support  of  the  position  that,  if  there  are  no  tickets  in  any  lottery 
which  are  not  within  the  prohibition  of  the  statute,  it  is  mere  sur- 
plusage to  describe  in  the  indictment  either  the  ticket  or  the  lottery, 
it  being  wholly  immaterial  what  kind  of  ticket  is  sold  and  to  what 
lottery  it  belongs,  but  that,  if  there  are  any  tickets  in  any  lottery 
which  may  be  lawfully  sold,  it  ought  to  be  alleged  what  the  tickets 
are  or  at  least  to  what  lottery  they  belong,  so  that  it  may  be  seen 
whether  the  sale  is  lawful  or  not.*'  An  indictment  for  inserting  an 
advertisement  of  a  lottery  in  a  newspaper,  published  in  another  state 
but  circulated  in  the  state  where  the  indictment  is  found,  is  bad  unless 
it  avers  that  the  defendant  was  concerned  in  the  circulation  in  the 
latter  state.*® 

23.  Evidence. — When  the  tendency  of  the  evidence  is  to  the  effect 
that  all  the  transactions  testified  to  as  having  occurred  on  a  certain 
day  are  parts  of  one  continuous  setting  up  and  promoting  of  a  lottery, 
the  prosecution  is  not  required  to  elect  some  transaction  complete  in 
itself  on  which  to  go  to  the  jury.**  On  an  issue  involving  the  right 
to  maintain  a  lottery,  it  was  held  that  the  burden  was  on  the  party 
asserting  the  right  to  show  that  the  amount  authorized  had  not  yet 
been  raised.**^  When  the  lottery  ticket  set  out  in  an  indictment  does 
not  appear  on  its  face  to  be  a  ticket,  it  may  be  averred  and  proved 
as  such ;  *  and  the  jury  has  the  undoubted  right  to  disregard  the  name 
and  indorsement  on  the  tickets  and  to  find  that  they  really  are  lottery 
tickets  and  not  what  they  profess  to  be  on  their  face.*  Evidence  of 
the  saJe  of  pieces  of  paper  known  as  "policies,"  which  entitle  the 
purchaser  to  receive  money  on  the  happening  of  a  certain  contingency 
dependent  upon  the  drawing  of  numbers  in  a  lottery,  is  admissible 
under  an  indictment  charging  the  sale  of  a  lottery  ticket;  •  and  evi- 

13.  Com.  V.  Gillespie,  7  Serg.  &  R.  17.  State  v.  Moore,  63  N.  H.  9,  56 
(Pa.)  469, 10  Am.  Dec.  475.  Am.  Rep.  478. 

14.  Com.  V.  Thacher,  97  Mass.  583,  18.  Note:  3  L.R.A.  404. 
93  Am.  Dec.  125.  19.  Note:  3  LJR.A.  403. 

Note:  7  L.R.A.  603.  20.  Note:  7  L.R.A.  603. 

16.  Com.  V.  Gillespie,  7  Serg.  &  R.       1.  Note:  3  L.R.A.  404. 
(Pa.)  469, 10  Am.  Dec.  475.  2.  Note:  7  L.R.A.  604. 

16.  Note:  7  L.R.A.  603.  8.  Note:  3  L.RJL.  404. 
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dence  that  the  defendant  sold  a  slip  of  paper  bearing  certain  numbers 
which  represented  the  purchaser's  title  to  a  prize  which  might  be 
drawn  by  such  numbers  in  a  lottery,  or  game  of  chance  in  the  nature 
of  a  lottery,  then  intended  to  be  drawn,  is  sufficient  to  sustain  a  con- 
viction.* But  to  convict  for  the  sale  of  a  lottery  ticket  it  must  be 
proved  that  the  paper  offered  in  sale  represented  a  chance  in  a  lottery, 
although  the  character  of  the  ticket  and  intent  of  the  parties  may  be 
proved  by  similar  sales  shown  to  have  implied  a  lottery  venture.* 
Statutes  and  municipal  ordinances  which  make  the  mere  possession 
of  lottery  tickets,  etc.,  prima  facie  evidence  of  guilt  are  considered 
elsewhere.* 

24.  Punishment. — The  pilnishment  for  a  violation  of  the  laws  pro* 
hibiting  lotteries  depends,  of  course,  on  the  provisions  of  the  par- 
ticular statute  or  municipal  ordinance,  a  lottery  appearing  to  be  no 
offense  at  common  law.'  The  penalty  was  generally  not  so  severe 
under  earlier  statutes,  which  sometimes  imposed  only  a  fine,*  as 
it  is  under  statutes  of  a  more  recent  date  whereby  the  offense  of  con- 
ducting a  lottery,  etc.,  may  be  made  a  felony  with  imprisonment  in 
the  state  prison.*  There  are  some  municipal  ordinances,  however,  for 
the  suppression  of  lotteries,  which  treat  persons  guilty  of  their  viola- 
tion only  as  minor  offenders.*^ 

4.  Notes:   3  L.R.A.  404;  7  L.R.A.  v.  State,  2  Tex.  App.  610,  28  Am.  Rep. 
604.  439. 

5.  Note:  7  L.R.A.  604.  9.  People  v.  MePhee,  139  Mich.  687, 

6.  See  supra,  par.  7.  103  N.  W.  174,  5  Ann.  Cas.  835,  69 

7.  Becker  v.  WUcox,  81  Neb.  476,  L.R.A.  505. 

116  N.  W.  160,  129  A.  S.  R.  690,  16  10.  State  v.  Voss,  49  La.  Ann.  444, 

L.R.A.(N.S.)  571  and  note.  21  So.  596,  62  A.  S.  R.  653;  Ex  parte 

8.  Hndelson  v.  State,  94  Ind.  426,  Kameta,  36  Ore.  251,  60  Pae.  394,  78 
48  Am.  Rep.  171;  State  v.  Clarke,  33  A.  S.  R.  775. 

N.  H.  329,  66  Am.  Dee.  723;  Holoman 
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Abandoned  property^  see  Loet,  mis- 
laid and  abandon^  property 
Accessories,  6 
Accomplice  testimony,  78 
Action  against  thief,  91 
Acts  of  another,  22-24 
Admissions  and  declarations,  77 
Animals  — 

Description  in  indictment,  58 

E8b*ays  as  subjects  of  larceny,  35 

Killing  as  asportation,  22 

Subjects  of  larceny,  31-33 
Animus  f  urandi,  see  Intent 
Asportation,  see  Carrying  away 
Assumpsit  against  thief,  93 
Attempt  to  commit  larceny,  7 
Bailments  — 

Appropriation  by  bailee  as  lar- 
ceny, 42 

Taking  .by  bailor  from  bailee  as 
larceny,  23 
Bank  notes  — 

Description  in  indictment,  57 

Subjects  of  larceny,  29 
Bees  as  subjects  of  larceny,  31 
Bill  of  particulars,  79 
Bills  and  notes  — 

Proof  of  value,  66 

Subjects  of  larceny,  29 
Borrowing  property  with  felonious 

intent,  17,  27-28 
Breaking  bulk  by  carrier  as  larceny, 

43 
Carrying  away  — 

Control  of  article  by  thief,  20 

Extent  of  removal,  20 

Killing  or  destro^g  animal,  22 

Necessity  to  constitute  crime,  19 

Pickpocket  cases,  21 

Bemeval  from  premises,  20 
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Carrying  away  —  continued. 

Retention  of  possession  by  thief, 
20-21 

Sufficiency  to  constitute  crime,  19 

Superseding  possession  of  owner, 
19 

Things  severed  from  freehold,  33 
Carrying    stolen    goods    from    one 

country  to  another,  47 
Cats  as  subjects  of  larceny,  31 
Chandeliers  in  house  as  subjects  of 

larceny,  34 
Character  of  crime  — 

Felony,  4 

Offense  against  property,  4 
Checks  — 

Subjects  of  larceny,  29 

Value  for  determining  degree  of 
larceny,  6 
Children  — 

Capacity  to  commit  larceny,  41 

Instrument  of  taking,  11 
Choses  in  action  as  subjects  in  Ijyr- 

ceny,  29 
Civil  rights  — 

Action  against  thief,  91 

Action  against  third  person,  92 

Title  of  innocent  purchaser,  90 
Clams  in  bed  as  subjects  of  larceny, 

31 
Community    property    taken    with 

consent  of  wife,  12 
Confessions  in  evidence,  76 
Consent  of  owner  as  defense,  49 
Constructive  taking,  9 
Contract  for  return  of  property,  95 
Conversion  by  bailee  as  lareeny,  42- 

45 
Corporal  punishment  for  petit  lar- 
ceny, 6 
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LARCENY  —  eantmued. 
CorporatioiUy    capacity    to    commit 

larceny,  41 
Corpus  delieti,  64 
Cotenants,  larceny  as  against  each 

other,  23 
Counties,  see  Jurisdiction 
Crops  as  subjects  of  larceny,  34 
Cruel  and  unusual  punishment,  82 
Deception  in  obtaining  possession,  9 
Defenses  — 

Consent  of  owner,  49 

Former  jeopardy,  50 

Instigation  by  third  persons,  49 

Intoxication,  48 

Kleptomania,  48 

Military  orders,  49 

Returning  property  to  owner,  49 

Solicitation  for  purpose  of  trap- 
ping thief,  49 
Definitions  — 

Larceny,  4 

Lost  property,  35 

Receiving  stolen  goods,  83 

Taking,  9 
Degrees  of  larceny,  6 
Depriving  owner  of  possession,  10 
Destroying  animal  as  carrying  away, 

22 
Destruction  of  property  — 

Concealment  of  evidence  of  guilt, 
10 

Purpose  of  taking,  10 
Distinctions  — 

Embezzlement,  7 

False  pretenses,  8 

Robbery,  8 
Dogs  as  subjects  of  larceny,  32 
Domestic  animals  as  subjects  of  lar- 
ceny, 31 
Drunkenness  as  defense,  48 
Duress  as  means  of  obtaining  posses- 
sion, 18 
Electricity  as  subject  of  larceny,  34 
Elements  of  offense  (see  also  Carry- 
ing away;  Intent;  Taking)  — 

Asportaticm,  19-22 

Carrying  away,  19-22 

Good  faith  on  part  of  taker,  26 

Goods  of  another,  22 

Intent,  24-29 

Knowledge  of  ownership,  22 

Lucri  causa,  9 

Ownership  of  things  stolen,  22-24 

Pecuniary  advantage,  9 

Taking,  9-19 


LARCENY  —  continued. 
Elements  of  offense  —  conHnmed, 
Temporary  appropriation,  27 
Trespass,  10 
Embezzlement    distinguished    from 

larceny,  7 
Essential  elements,  see  Elements  ef 

offense 
Estrays  as  subjects  of  larceny,  35 
Evidence  — 
Aceomplioe  testimony,  78 
Admissibility  generally,  63 
Admissions,  76 
Circumstantial  evidenoe  of  corpus 

delicti,  64 
Competency,  63 
Confessions,  76 
Corpus  delicti,  64 
Financial  condition  of  accused,  68 
Intent,  68 
Judicial  notice  of  value  of  money, 

66 
Opinion  evidence  as  to  value,  67 
Ownership  of  property  stolen,  67 
Possession  of  stolen  goods,  64,  71- 

75 
Proof  of  other  offenses,  75 
Receiving  stolen  goods,  87-89 
Res  gestae,  77 

Value  of  stolen  property,  65-67 
Evidences  of  debt  as  subjects  of  lar- 
ceny, 29 
Expert  evidence  as  to  value,  67 
Explaining     possession     of     stolen 

goods,  74 
False  pretenses  distinguished  from 

larceny,  8 
Fear  as  means  of  obtaining  posses- 
sion, 18 
Felonious  intent,  see  Intent 
Ferrets  as  subjects  of  larceny,  31 
Financial  condition  of  accused,  68 
Finding  lost  property,  see  Lost,  mis- 
laid and  abandoned  property 
Firewood  as  subject  of  larceny,  34 
Fish  as  subjects  of  larceny,  31 
Fixtures  as  subjects  of  larceny,  34 
Forged  bank  bill  as  subject  of  lar- 
ceny, 29 
Former  jeopardy  as  defense,  50 
Foxes  as  subjects  of  larceny,  31 
Fraud — 
Gambling  game  or  device,  19 
Mode  of  obtaining  possession,  9 
Title  obtained  by  fraud,  14 
Fruit  on  trees  as  subjects  of  larceny, 
34 
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LARCENY  •-  oontinued. 
Gambling  ^ame  or  deviee  as  meaaa 

of  obtaioing  possession,  19 

Gambling  paraphernalia  as  subjeets 
of  larceny,  35 

Gas  as  subject  of  larceny,  34 

Good  faith  on  part  of  taker,  26 

Grand  larceny,  6 

Hiring  property  with  felonious  in- 
tent, 17 

Husband  and  wife  — 

Taking  wife's  goods  as  larceny,  40 
Taking  with   consent  of  owner's 
wife,  12 

Identification  of  stolen  money,  65 

Impersonation  as  means  of  obtaining 
possession,  18 

Indictments  — 

Animals,  description,  58 
Bank  bills,  description,  57 
Charging  two  or  more  offenses,  63 
Common  law  form,  sufficiency,  52 
Description  of  property,  54 
Duplicity,  53 

Following  words  of  statute,  52 
Money,  description,  57 
Name  of  article  stolen,  56 
Ownership    of   things  stolen,   54, 

60-^3 
Requisites  generally,  52 
Several  articles  belonging  to  dif- 
ferent owners,  54 
Statutory  provisions  as  to  descrip- 
tion of  property,  59 
Value  of  things  stolen,  59 

Infants,  see  Children 

Injury  to  property  as  purpose  of 
taking,  10 

Insane  person  as  instrument  of  tak- 
ing, 11 

Instigation  as  defense,  49 

Instructions,  79 

Intent  — 
Attempt  to  commit  larceny,  7 
Bailor  taking  from  bailee,  23 
Borrowing     without     permission, 

27-28 
Defrauding  employer,  25 
Deprivation  of  owner  permanent- 

ly,10 
Destruction  of  property,  10 
Evidence,  67 

Extent  of  deprivation  intended,  25 
Felonious  intent  as  element  of  lar- 
ceny, 24 
Finder  of  lost  property,  36 
Good  faith  on  part  of  taker,  26 


LABCENT  —  eantmued. 
Intent — (xmtmued. 
Holding  for  reward,  28 
Honest  belief  of  ownership,  26 
Injury  to  property,  10 
Laeri  causa,  9 

Owner  parting  with  property,  15 
Pecuniary  advantage,  9 
Pledging  property  with  intent  of 
redeeming  and  restoring  to  own- 
er, 25 
Publicity  of  taking  as  evidence  of 

honest  intent,  27 
Question  of  fact,  25 
Receiving  property  delivered  by 

mistake,  17 
Retaking  property  sold  ipider  du- 
ress, 23 
Reward  as  object  of  taking,  28 
Taking  article  for  temporary  use, 

27-28 
Temporary  appropriation,  27 
Time  of  formation,  25 
Intoxicating  liquors  as  subjects  of 

larceny,  35 
Intoxication  as  defense,  48 
Joint  owners,  larceny  as  against  each 

other,  23 
Judicial  notice  of  value  of  money,  66 
Jurisdiction  — 

Carrying  stolen  goods  to  another 

county,  45 
Carrying  stolen  goods  to  another 

state,  46 
Place  of  taking  as  place  of  prose- 
cuting, 45 
Key  in  lock  of  houae  door  as  subject 

of  larceny,  34 
Killing  animal  as  carrying  away,  22 
Kinds  of  larceny,  6 
Kleptomania  as  defense,  48 
Limitation  of  action  to  recover  stol- 
en goods,  94 
Lost,  mislaid  and  abandoned  prop- 
erty- 
Advertising  for  owner,  38 
Animals  estray,  35,39 
Clothes  on  dead  body  cast  up  by 

sea,  36 
Definition  of  lost  property,  35 
Goods  found  in  highway,  38 
Indications  of  ownership  of  arti- 
cle found,  38 
Intent  of  finder,  36 
Knowledge  of  finder  as  to  owner- 
ship, 38 
Measures  to  discover  owner,  38 
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LARCENY  —  continued. 
Lost,  mislaid  and  abandoned  prop- 
erty —  continued. 

Mislaid  articles,  39 

Search  for  owner^  38 

Subjects  of  larceny,  35 
'    Things  concealed  in  another  arti- 
cle, 38 

Wrecks  at  sea,  36 
Lucri  causa,  9 

Manure  as  subject  of  larceny,  34 
Market  value  of  stolen  property,  66 
Master  and  servant,  see  Servants 
Military  orders  as  defense,  49 
Minerals  as  subjects  of  larceny,  33 
Mislaid  property,  see  Lost,  mislaid 

and  abandoned  property 
Mistake,  intent  in  receiving  property 

delivered  by  mistake,  17 
Money  — 

Description  in  indictment,  57 

Judicial  notice  of  value,  66 
Monkeys  as  subjects  of  larceny,  31 
Nature  of  erime^  see  Character  of 

crime 
Notes  as  subjects  of  larceny,  29 
Offense  against  right  of  property,  4 
Open  taking,  11 

Opinion  evidence  as  to  value,  67 
Orders  as  subjects  of  larceny,  29 
Other  offenses,  proof  of,  75 
Ownership,  see  Elements  of  offense; 

Indictments 
Oysters  in  bed  as  subjects  of  larceny. 

Participants  in  crime,  6 
Partnership,  firm  property  taken  by 

partner,  23 
Pecuniary  circumstances  of  accused, 

68 
Permanent  deprivation  of  owner,  10 
Persons  who  may  commit  larceny  — 

Agents,  43-45 

Bailees,  42 

Bailor  taking  from  bailee,  23 

Carriers,  43 

Children,  41 

Corporations,  41 

General  owner,  23 

Husband  and  wife  inter  ae,  40 

Infants,  41 

Joint  owners,  23 

Owner  of  property,  23 

Partner  as  to  partnership  proper- 
ty,23 

Pledgor  taking  from  pledgee,  24 


LARCENY  —  continued. 
Persons  who  may  commit  lai^eeny*— 
continued. 

Relationship  of  parties,  41-45 

Sen^ants,  43-45 
Petit  larceny,  6 

Pickpocket  cases,  element  of  aspor- 
tation, 21 
Place  of  commission  of  offense,  4 
Place  of  taking,  see  Jurisdictioii 
Pledge  (see  also  Intent)  — 

TiSdng  by  pledgor  from  pledgee 
as  larceny,  24 
Possession   (see  also  Takin|^  as  ele- 
ment of  offense)  — 

Evidence  of  guilt,  71-75 
Poverty  of  accused,  68 
Presence  of  thief  at  commission  of 

crime,  11 
Principals  and  accessories,  6 
Privacy  in  taking,  11 
Proof  of  other  offenses,  76 
Property  (see  also  Subjects  of  lar- 
ceny) — 

Larceny  as  offense  against,  4 
Prosecutions  (see  also  Defenses)  — 

Corpus  delicti,  64 

Evidence,  63 

Identification  of  property,  65 

Indictment,  52 

Jurisdiction,  45-48 

Trial,  63 

Variance,  69 
Publicity  of  taking  as  evidence  of 

honest  intent,  27 
Punishment  — 

Common  law,  82 

Corporal  punishment,  82 

Cruel  and  unusual  punishment,  82 

Petit  larceny  at  common  law,  6 
Purchaser  of  stolen  goods,  title,  90 
Railroad  tickets  as  subjects  of  lar- 
ceny, 29 
Rails  in  fences  as  subjects  in  larceny, 

34 
Real  property  as  subject  of  larceny, 

33 
Receiving  stolen  goods  — 

Definition,  83 

Evidence,  85,  87-89 

Goods  stolen  in  another  state  or 
countiy,  85 

Guilty  knowledge  of  accused,  84, 
85 

Nature  of  crimC;  83 

Participation  in  larceny,  receiving 
goods,  84 
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LARCENT  —  tontinued, 
Recent  possession  of  stolen  goods,  73 
Recovery  of  stolen  goods,  91-95 
Relationship  of  parties  as  affeotiiig 

criminality,  41 
Removal,  see  Carrying  away 
Res  gestae,  77 
Retnm  of  property  to  owner  as  de- 

f  ense,  49 
Retnm  of  stolen  property,  ecMitract, 

95 
Reward,  holding  property  for,  28 
Robbery  distinguished  from  lareeny, 

8 
Secrecy  in  taking,  11 
Servants,  appropriation  by  servant 

as  larcenv,  43-45 
Several  artides  taken  at  same  time, 

aggregate  value,  6 
Severance  of  thing  attached  to  free- 
hold, 33 
Simple  larceny,  6 

Subjects  of  larceny  (see  also  Lost, 
mislaid  and  abandoned  prop- 
erty) — 

Abandoned  property,  35-40 

Acts  of  another,  22^*24 

Animals,  31-33 

Bank  notes,  29 

Bee?;.  31 

Bills  and  notes,  29 

Cats,  31 

Chandeliers  attached  to  house,  34 

Checks,  29 

Ohoses  in  action,  29 

Clams  in  bed,  31 

Crops,  34 

Dogs,  32 

Domestic  animals,  81 

Electricity,  34 

Evidences  of  debt,  29 

Ferrets,  31 

Firewood,  34 

Vis\\  in  water,  31 

Fixtures,  34 

Forged  bank  bill,  29 

Foxes,  31 

Fruit  on  trees,  34 

Gambling  paraphernalia,  35 

Gas,  34 

Intoxicating  Gquors  illegally  kept, 
35 

Key  in  lock  of  house  door,  34 

Lost  property,  35-40 

Manure,  34 

Minerals  in  earth,  33 

Mislaid  property,  35-40 


LARCENT  —  eantinued. 
Subjects  of  larceny  —  cantmued. 

Monkeys,  31 

Orders,  29 

Oysters  in  bed,  31 

I^perty   kept    for   illegal    pur- 
poses, 35 

Railroad  tickets,  29 

Rails  in  fences,  34 

Real  estate  and  things  incident  to 
it,  33 

Things  severed  from  freehold,  33 

Trees,  33-34 

Turpentine  collected  in  boxes,  33 

Valuable  thing,  29 

Water  in  pipes,  34 

Weapons  illegally  kept,  35 

Wild  animals,  31 
Taking  and  holding  for  reward  as 

larceny,  28 
Taking  as  element  of  offense  — 

Actual  possession,  9 

Actual  taking,  11 

Against  will  of  owner,  12 

Borrowing  property  with  feloni- 
ous intent,  17 

Character  of  act,  9 

Child  as  innocent  agent,  11 

Community  property  taken  with 
consent  of  wife,  12 

Consent  of  child  of  owner,  12-13 

Consent  of  insane  person,  12-13 

Consent  of  owner's  wife,  12 

Constructive  possession  of  owner, 
10 

Constructive  taking,  9 

Converting    hired     or    borrowed 
property,  17 

Deception  in  obtaining  possession, 
9 

Definition  of  taking,  9 

Duress  of  owner,  18 

Felonious  conversion  after  wrong- 
ful taking,  12 

Fraud  in  obtaining  possession,  9, 
13 

Gambling  game  or  device,  19 
.  Hiring  property  with  felonious  in- 
tent, 17 

Impersmiation  of  third  person,  18 

Insieme  person  as  agent  of  thief,  11 

Lueri  causa,  9 

Money    delivered    for    particular 
purpose,  15 

Open  taking,  11 

Pecuniary  advantage  as  object,  9 
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LARCENY  —  continued. 

Taking  as  element  of  offense — con- 
tinued. 
Personal  presence  of  thief,  11 
Place  of  taking  as  material,  11 
Possession  obtained  for  particular 

purpose^  15 
Private  taking,  11 
Procurement  by  third  person,  11 
Property  delivered  by  mistake,  17 
Publicity  as  evidence  of  honest  in- 
tent, 27 
Purpose  of  taking,  9 
Secret  taking,  11 
Severance  of  thing  from  freehold, 
•    33 
Threats    as    means    of   obtaining 

property,  18 
Title  obtained  by  fraud,  14 
Trespass,  10 
Trick  in  obtaining  possession,  9 

Temporary    appropriation    as    lar- 
ceny, 27 

Things  stolen,  see  Subjects  of  lar- 
ceny 

Threats  as  means  of  obtaining  pos- 
session, 18 

Time  — 
Carrying    away    things    severed 

from  freehold,  33 
Formation  of  intent,  25 

Title  obtained  by  fraud,  14 

Title  of  innocent  purchaser,  90 

Trees  as  subjects  of  larceny,  33-34 

Trick  in  obtaining  possession,  9,  13 

Trover  to  recover  property  stolen, 
93 

Turpentine  as  subject  of  larceny,  33 

Value  — 

Averment  in  indictment,  59 
Criterion  of  grand  larceny,  6 
Determining  grade  of  offense,  66 
Opinion  evidence,  67 
Proof,  65-67 
Subject  of  larceny,  29 

Variance,  69 

Venue,  see  Jurisdiction 

Verdict,  80 

Wager  on  pretended  event  as  means 
of  obtaining  possession,  19 

Water  as  subject  of  larceny,  34 

Wealth  of  accused,  68 

Weapons  as  subjects  of  larceny,  35 

Whipping  as  punishment  for  petit 
larceny,  6 

Who  may  commit  larceny,  see  Per- 
sons who  may  commit  larceny 


LARCENY  —  contimmd. 

Wife  taking  husband's  goods  aa  lar- 
ceny, 40 

Wild  animab  as  subjects  of  laroeoy, 
31 

Winning  money  on  game  by  fraud, 
19 

Witnesses,  owner  as  necessary  wit- 
ness, 63 

Wrecked  property  as  sobjeet  of  lar- 
ceny, 33 


I£VY  AND  SEIZUBE* 

Abstract  books  as  subject  to  levy, 

110 
Abuse  of  process,  171 
Accounts  and  account  books  aa  sub- 
ject to  levy,  110 
Adverse  possession,  dainutnt's  right 

as  subject  to  levy,  153 
Alteration  of  levy  and  return,  227 
Amendment  of  return,  229 
Animals  on  range  as  subject  to  levy, 

191 
Appraisement  — 

Appointment  of  appraisers,  210 

Necessity,  208 
Assignments  for  benefits  of  credi- 
tors, levy  on  assigned  property, 

140 
Attachment  — 

Control  of  writ,  171 

Definition,  102 
Bailment   as  giving  bailee  leviablo^ 

interest,  154 
Bank  bills  as  subject  to  levy,  106 
Bankrupt's  property  as  subjeet  to 

levy,  140 
Bills  and  notes  — 

liabaity  to  levy,  128 

Mode  of  levy,  193 
Bonds  (see  also  Forthcoming  or  de- 
livery bonds)  — 

Mode  of  levy  on,  193 
Book  accounts  aa  subject  to  levy, 

127 
Breaking  open  doors  to  make  levy, 

177-179 
Buildings  — 

Levy  on  building  separate  from 
land,  112 

Levy  on  property  in  building,  188 

Seizure   of  building   as  levy  on 
contents,  189 
Canal  property  as  subject  to  levy, 

148 
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LEVT  AND  SEIZURE  —  continued. 
Cattle  on  range,  mode  of  levy  on, 

191 
Charitable  corporations,  property  as 

exempt  from  levy,  152 
Chattel  mortgages   (see  also  Mort- 
gages) — 

Interest  of  mortgagor  in  chattel, 
134r-136 

Levy   on    chattel   in   mortgagee's 
possession,  136 

Payment  of  mortgage  debt,  136 
Choses  in  action  — 

Liability  to  levy,  127-132 

Mode  of  levy,  193 
Church   property   as   exempt   from 
.     levy,  152 

Collateral  attack  on  levy,  216 
Colleges,  scholarship  as  subject  to 

levy,  109 
Commingled  goods,  levy  on,  203 
Confusion   of  debtor's   goods  with 

other  goods,  203 
Consent  to  levy,  effect,  188 
Constable    as    authorized    to    make 

levy,  174 
Constructive  seizure  as  sufficient,  180 
Contingent  interests   as  subject  to 

levy,  114 
Contractual   interest  as  subject  to 

levy,  154-162 
Contradicting  return,  233 
Control  of  execution,  171 
Conveyances,  see  Deeds 
Copyright,  levy  on,  109 
Coroner  as  authorized  to  make  levy, 

173-174 
Corporations  — 

Bonds  of  corporation  as  subject 
to  levy,  131 

Franchises  and  property  as  sub- 
ject to  levy,  144-152 

Property  subject  to  levy,  144-152 

Stock  as  subject  to  levy,  129,  192 
Cotenancies,  levy  on,  167 
County  property  as  exempt   from 

levy,  145 
Crops,  mode  of  levy  on,  189 
Curtesy  as  subject  to  levy,  120 
Custodia  leg^  see  Property  subject 

to  levy 
Custody  of  property  — 

Change  of  possession,  234 

Continued  possession  by  officer  or 
agent,  234 

Delivery  to  receiptor,  237-243 
R.  C.  L.  Vol.  XVII.--79. 


LEVY  AND  SEIZURE  —  continued. 
Custody  of  property  —  continued. 

Forthcoming   or   delivery   bonds, 
242-253 

Possession    permitted    to    remain 
with  debtor,  236 

Releasing  receiptor,  237-242 
Debts  as  subjects  to  levy,  128 
Decedent's  estates  — 

Interest  of  heir  or  devisee  in  de- 
cedent's land,  164 

Legatee's  interest,  165 

Levy  under  writ  against  represen- 
tative, 163 
Dedaration  by  officer  as  constituting 

levy,  186 
Deed  before  record  as  creating  levia- 
ble interest,  117 
Definitions  — 

Attachment,  102 

Levy,  102 
Delivery  bond,  see  Forthcoming  or 

delivery  bonds 
Deputy  sheriff  as  authorized  to  make 

levy,  173 
Devisee's     interest     in     decedent's 

land,  164 
Dower  as  subject  to  levy,  120 
Effect  of  levy  — 

Lien  created,  212 

Property  in  custodia  legis,  211 

Rights  of  debtor  alone  affected, 
211-212 

Rights    of    officer    in    property 
seized,  215 

Satisfaction  of  execution,  213 
Entireties,  levy  on,  168 
Equitable  interests  — 

Common  law  rule,  121 

Uses  and  trusts,  122 
Equity  of  redemption,  levy  on,  132, 

200 
Estoppel  — 

Contradicting  return,  233 

Forthcoming  bond,  246,  248 
Evidence,  see  Return 
Excessive  levies,  206 
Exchanges,  seat  as  subject  to  levy, 

109 
Execution  of  writ,  see  Making  of 

levy 
Executors   and    administrators,    see 

Decedents'  estates 
Executory    interests    as   subject    to 

levy,  liO 
Exemptions,  see  Property  subject  to 

levy 
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LEVY  AND  SEIZURE  ~  continued. 
Expectancy  in  real  estate  as  subject 

to  levy,  118 
Factors  — 

Levy  on  goods  consigned,  155 
Ferry  franchise  as  subject  to  levy, 

144 
Fiduciary  property,  see  Trusts 
Fire  engines  as  exempt,  145 
Fixtures  — 

Liability  to  levy,  112 

Mode  of  levy,  191 
Forcible  entry  of  premises  to  make 

levy,  177-179 
Forthcoming  or  delivery  bonds  — 

Contesting    defendant's    title    to 
property,  248 

Defects  in  bond,  249 

Effect  generally,  243-246 

Estoppel  to  question  legality  of 
levy,  246 

Excuses  for  failure  to  comply  with 
terms,  246 

Irregularities,  249 

Misrecitals  in  bond,  249 

Nature  of  bond,  242 

Persons  liable  on  bond,  250 

Sureties.  251  -'253 
Franchises,  leviable  character,  144 
Fraud  — 

Conduct  of  officer  making  levy, 
177 

Use  of  writ  for  fraudulent  pur- 
poses, 171 

Vacating  levy  for  fraud,  217 
Growing  crops,  see  Crops 
Heir's   interest  in   decedent's  land, 

164 
Homesteads,  170 
House  on  land  of  another,  112 
Husband's  interest  in  wife's  proper- 
ty, 169 
Indemnification  of  sheriff  for  wrong- 
ful levy,  172 
Indorsement   on    writ    as    sufficient 

levy,  187 
Injustice    as    ground    for    vacating 

levy,  217 
Insolvent's  property,  140 
Insurance,  surrender  value  of  policy, 

127 
Interest  in  officer  making  levy,  174 
Intoxicating  liquors,  108 
Inventory  — 

Constructive  possession  effected  by 
inventory,  186-187 

Necessity,  208 


LEVY  AND  SEIZURE  —  continued. 
Irregularities  (see  also  Vaeaticm  and 
release  of  levy)  — 
Forthcoming  bonds,  249 
Joint  estates,  levy  on,  167 
Joint  executions,  selection  of  prop- 
erty for  levy,  202 
Judgments  as  subject  to  levy,  131 
Landlord  and  tenant  (see  also  Lease- 
holds) — 
Fixtures  as  subject  to  levy,  112- 

113 
Interest  in  growing  crops,  157 
Leaseholds  as  subject  to  levy,  166 
Leaseholds   (see  also  Landlord  and 
tenant)  — 
Mode  of  levy  on,  191 
Lessee's  interest  in  leased  personal- 
ty as  subject  to  levy,  114 
Leviable  property,  see  Property  sub- 
ject to  levy 
Licenses  as  subject  to  levy,  109 
lien  created  by  levy,  212 
Locked  receptacles,  levy  on  contents, 

191 
Machinery,  mode  of  levy  on,  191 
Making  of  levy  — 
Actual  sei2ure,  180 
Breaking  doors,  177-179 
Cattle  on  range,  191 
Commingled  goods,  203 
Consent  to  levy,  effect,  188 
Constable  as  authorized  to  act,  174 
Constructive  seizure,  180 
Contents  of  sealed  packages  and 

locked  receptacles,  191 
Control  of  writ,  171 
Coroner  as  authorized  to  act,  173- 

174 
Crops,  189 

Declaration  by  officer,  186 
Deputy   sheriff   as  authorized   to 

act,  173 
Diligence  of  sheriff,  176 
Fixtures,  191 
Forcible    entrance    of    premises, 

177-179 
Fraudulent  means  of  making  levy, 

177 
Fraudulent  use  of  writ,  171 
Growing  crops,  189 
Indemnification  of  sheriff,  172 
Indorsement  on  writ  as  sufficient 

levy,  187 
Interest  of  officer  in  proceeding, 

174 
Inventory  of  goods  levied  on,  186 
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LEVY  AND  SEIZURE  —  continued. 
Making  of  levy  —  continued. 

Joint  executions,  202 

Leaseholds,  191 

Machinery  in  building,  191 

Manner  of  levy  on  realty,  194 

Manner  of  levy  subject  to  plain- 
tiff's  control,  171 

Manual  possession  of  personalty, 
181 

Mode  of  levy  on  personalty,  179 

Mortgaged  chattels,  191 

Nighttime,  176 

Officers  authorized  to  act,  173 

Officers    interested    in    executing 
writ,  174 

Oppressive  use  of  writ,  171 

Order  of  levy  of  several  execu- 
tions, 176-177,  201 

Overt  act,  185 

Paper  levy,  180,  189. 

Partial  seizure,  188 

Pen  and  ink  levy,  189 

Person  to  make  levy,  173 

Physical  seizure  of  chattels,  181 

Pledged  chattels,  191 

Proclamation  by  officer,  186 

Property  already  in  sheriff's  cus- 
tody, 180 

Property  in  building,  188 

Property  taken   from  person   of 
one  arrested  for  crime,  177 

Public  act  as  essential,  185 

Removal  of  personalty  levied  on, 
182 

Return  by  sheriff  as  showing  time 
of  levy,  175 

Return  day  as  limiting  time,  175 

Secret  levy,  185 

Selection  of  property,  201-208 

Seizure   of   building   as   levy   on 
contents,  189 

Sheriff  as  subject  to  plaintiff's  di- 
rections, 171 

Sufficiency  of  levy  on  personalty, 
179 

Sufficiency  of  levy  on  realty,  194 

Sunday  levy,  176 

Territorial  limits  of  sheriff's  au- 
thority, 174 

Time,  175 

Time  as  subject  to  plaintiff's  con- 
trol, 171 

Unlawful  means  of  making  levy, 
177 

Viewing  property,  184 
Manuscripts  as  subject  to  levy,  109 


LEVY  AND  SEIZURE  —  continued. 
Money  as  subject  to  levy,  106, 139 
Mortgages   (see  also  Chattel  mort- 
gages) — 

Equity  of  redemption,  132 

Interest  of  mortgagee  in  land,  134 

Mortgagee's  right  to  levy  on  re- 
demption, 133 

Mortgagor's  interest  in  propertv, 
132 

Trust  deed  to  secure  debts,  137 
Municipal  corporations  — 

Levy  on  property  of  inhabitants 
for  debts  of  town,  147 

Property  as   exempt   from   levy, 
145 
Necessity  of  levy,  103 
Night  as  time  of  making  levy,  176 
Notes  as  subject  to  levy,  128 
Notes,  mode  of  levy  on,  193 
Notice  of  levy  on  realty,  197 
Nulla  bona,  return  of,  226 
Officers,  see  Making  of  levy;  Sher- 
iffs 
Oppression  as  ground  for  vacating 

levy,  217 
Oppressive  use  of  writ,  171 
Order  of  levy  of  several  executions, 

176-177,201 
Overt  act  in  making  levy,  185 
Paper  levy,  180 

Parks  and  squares  as  exempt,  145 
Partial  seizure  of  goods  levied  on, 

188 
Partnership,  levy  on  firm  property 

for  debts  of  partner,  215 
Patents,  levy  on,  109 
Payment  of  judgment  before  levy, 

175 
Personal   privileges   as   subjects   to 

levy,  109 
Personal  property  — 

Actual  or  constructive  seizure  as 
essential,  180 

Cattle  on  range,  mode  of  levy,  191 

Corporate  stock,  192 

Fixtures,  191 

Leaseholds,  191 

Leviable  property,  104-106 

Locked  receptacles,  levy  on  con- 
tents, 191 

Machinery,  191 

Manner  of  levy,  179 

Manual  possession  of  officer,  181 

Mortgaged  chattels,  191 

Particular  interests  or  estates  in 
personalty,  114 
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LEVY  AND  SEIZURE  —  continued. 
Personal  property  —  continued. 

Pledged  chattels,  191 

Removal  as  essential  to  levy,  182 

Sealed  packages,  levy  on  contents, 
191 

Sufficiency  of  levy,  179 

View  as  essential  to  levy,  184 
Person  to  make  levy,  173 
Pews  as  exempt,  152 
Physical  seizure  of  chattels,  181 
Pledged  chattels,  138 
Possessory  interest,  152-154 
Proclamation  by  officer  making  levy, 

186 
Property  subject  to  levy   (see  also 
Decedents'     estates;     Personal 
property;  Real  property)  — 

Abstract  books,  110 

Account  books,  110 

Bailee  in  possession,  154 

Bank  bills,  106 

Bankrupt's  estate,  140 

Bills  and  notes,  128 
'     Bonds,  131 

Building  on  land  of  another,  112 

Charitable  corporations,  152 

Chattels  generally,  104-106 

Choses  in  action,  127-132 

Church  bell  temporarily  removed 
from  belfry,  113 

Claim  to  property  held  adversely, 
152 

Contingent  interests,  114 

Contractual  interest,  154r-162 

Copyrights,  109 

Corporate  bonds,  131 

Corporate   franchises   and   prop- 
erty, 144r-152 

Co-tenancies,  167 

County  property,  145 

Cropper's  interest  under  cropping 
contract,  158 

Curtesy,  120 

Debts,  127-128 

Decedents'  estates,  163-166 

Dower,  120 

Entireties,  168 

Equitable  interest,  121-127 

Equities  of  redemption,  132 

Fire  apparatus,  145 

Fixtures,  112 

Franchises,  144 

Goods  consigned  for  sale,  155 

Homesteads,  170 

House  on  land  of  another,  112 


LEVT  AND  SEIZURE  —  eowtinusd. 
Property    subject    to    levy  —  con- 
tinued. 

Husband's  interest  in  wife's  prop- 
erty, 169 

Insurance  policy,  127 

Intoxicating  liquors,  108 

Joint  estates,  167 

Judgment    debtor's    right   to    re- 
deem, 162 

Judgments,  131 

Landlord's    interest    in    growing 
crops,  157 

Leaseholds,  166 

Lessee's  interest  in  leased  person- 
alty, 114 

Licenses,  109 

Manuscripts,  109 

Materials    used    in    eonstruction, 
156 

Money,  106 

Money  collected  on  execution,  139 

Mortgaged  property,  132-138 

Municipal  property,  145 

Notes,  128 

Parks  and  squares,  145 

Particular  interests  or  estates  im 
personalty,  114 

Patents  for  inventions,  109 

Personal    possession    or    uaa    by 
debtor,  107 

Personal  privileges,  109 

Personal  property  generally,  104- 
106 

Pledged  chattels,  138 

Possessory  interests,  152-154 

Property  in  custodia  legis,  139- 
144 

Public  lands,  170 

Public  lands,  claims  and  improve- 
ments by  settlers,  152-153 

Public  property,  145 

Public  service  corporations,  148 

Purchaser  at  execution  sale,  161 

Quasi  public  corporations,  148 

Real  estate,  115-121 

Religious  corporations,  152 

Remainder   or   reversion   in    live 
chattel,  114 

Rolling  stock  of  railroads,  150 

Safe  deposit  boxes,  106 

Scholarship  in  college,  109 

School-houses,  145 

Seat  in  stock  exchange,  109 

Shares  of  stock,  129 

State  property,  145 

Streeto,  145 
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LEVY  AND  SEIZURE  —  continued. 
Pxopcoty    subject    to    levy  —  eon- 
tintiecL 

Tenancies  in  comjDn,  167 

Vendee's  interest  under  executory 
contract,  159 

Vendor's  interest  under  executory 
contract,  159 

Waterworks,  146 

Wearing  apparel,  105 

Wharves,  145 
Public  lands  — 

Claims  and  improvements  of  set- 
tlers, 15^-153 

Purchaser's  interest,  170 
Public  officers,  see  Constables;  Mak- 
ing of  levy;  Sheriffs 
Public  property  as  exempt,  145 
Public  service  corporations,  proper- 
ty as  exempt,  148 
Quashing  return,  234 
Railroad  property,  148 
Real  property  — 

Common-law  rule   as  to  leviable 
character,  115 

Cotenants'  interests,  200 

Curtesy,  120 

Declaration  as  to  levy,  198 

Description  of  land  levied  on,  196 

Dower,  120 

Equity  of  redemption,  200 

Estates  for  years,  118 

Executory  interests,  119 

Expectancies,  118 

Feudal  tenures  as  precluding  levy, 
115 

Interest  or  estate  subject  to  levy, 
118 

yability  to  levy,  115,  118 

Life  estates,  118 

Manner  of  levy,  194 

Notice  of  levy,  197 

Recording   acts  as  applicable  to 
levy,  198 

Remainders  and  reversions,  119 

Rent  charge,  118 

Separate  interests,  levy  on,  200 

Statutory   provisions  as  to  levy, 
198 

Strict  observance  of  statutory  re- 
quirements, 199 

Sufficiency  of  levy,  194 

Title  under  unrecorded  deed,  117 

Witnesses  as  to  levy,  198 
Receiptors  for  property  levied  on, 

237-242 


LEVY  AND  SEIZURE  —  continued. 
Release  of  levy,  see  Vacation  and 

release  of  levy 
Religious  corporations,  property  as 

exempt,  152 
Remainder  or  reversion  in  chattel, 

114 
Remainders  in  real  estate,  119 
Removal  of  personalty  levied  on,  182 
Rent  charge,  118 
Return  — 

Alteration  of  levy  and  return,  227 

Amendment,  229-231 

Construction,  227 

Contents,  223-225 

Contradiction  by  officer,  233 

Defects,  228 

Description    of    property,    suffi- 
ciency, 225 

Duty  to  make,  219 

Effect  as  evidence,  231-233 

Estoppel  of  officer  to  contradict, 
233 

Failure  to  make,  221-223,  228 

Irregularities,  228 

Mode  of  making,  219-220 

Nature  and  effect,  219 

Necessity,  219 

"Not  satisfied,"  226 

Nulla  bona,  226 

Quashing,  234 

Recitals,  223-225 

Time,  220 
Return  day  as  limiting  time  for  levy, 

176 
Reversions  in  real  estate,  119 
Rolling  stock  of  railroads,  150 
Satisfaction   of  execution  by  levy, 

213 
Satisfaction  of  judgment  before  levy, 

175 
Scholarship  in  college,  109 
School-houses  as  exempt,  145 
Scaled  packages,  levy  on  contents, 

191 
Seat  in  stock  exchange,  109 
Secret  levy  as  invalid,  185 
Selection  of  property  for  levy,  201- 

208 
Service  of  writ,  see  Making  of  levy 
Sheriffs  (see  also  Making  of  levy)  — 

Agent   of   plaintiff  in   execution, 
171 

Custody  9f  property,  234 

Deputies  authorized  to  make  levy, 
173 

Failure  to  make  levy,  liability,  205 
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LEVY  AND  SEIZVRR  —  continued. 

Sheriffs  —  continued. 
Indemnity  for  wrongful  levy,  172 
Return,  duty  to  make,  176,  219 
Rights  in  property  levied  on,  215 
Territorial  limits  of  authority,  174 

State  property  as  exempt,  145 

Stock  exchange  seat,  109 

Stock,  levy  on  shares,  129,  192 

Streets  as  exempt,  145 

Sundays  and  holidays,  levy  on  Sun- 
day, 176 

Sureties,  see  Forthcoming  or  deliv- 
ery bonds 

Surrender  value  of  insurance  policy, 
127 

Tenancies  in  common,  levy  on,  167 

Time  — 
Levy  of  writ,  control  by  plaintiff, 

171 
Making  levy,  175 
Return,  220 

Return  by  sheriff  as  showing  time 
of  levy,  175 

Towns,  levy  on  property  of  inhabit- 
ants for  town  debts,  147 

Treasury  notes,  106 

Trusts  — 

Common  law  rule,  122 
Interest  of  beneficiary,  126 
Interest  of  trustee,  125 
Resulting  trusts,  124 
Statutory  rule,  122-124 

Trust  deeds,  levy  on  property  con- 
veyed, 137 

Turnpike  property,  148 

United  States,  enforcement  of  claims 
by  levy,  115 

University  scholarships,  109 

Unpublished  manuscripts,  109 

Unrecorded  deed  as  creating  leviable 
interest,  117 

Vacation  and  release  of  levy  — 
Abandonment  of  levy,  218 
Grounds  for  vacating  levy,  217 
Irregularities  generally,  216 
Jurisdiction  to  vacate,  217 
Release,  218 

Vendor  and  purchaser,  interest  un- 
der executory  contract,  159-161 

Waterworks  as  exempt,  145 

Wharves  as  exempt,  145 

Wife's  interest  in  husband's  prop- 
erty, 169 

Wills,  see  Decedents'  estates 


UBEIi  AND  SLAITDER  — 

Abatement  of  actions,  372 

Abortion  charge   as  actionable  per 
se,  279 

Absconding     imputed     to     business 
man,  299 

Absolute  privilege,  see  Privilege 

Abusive  language,  287 

Actionable  words,  see  Words  action- 
able per  se 

Actions  (see  also  Persons  entitled  to 
sue;     Persons     liable;     Plead- 
ing) — 
Abatement,  372 
Former  recovery  as  bar,  374 
Joinder  of  causes,  388 
Jurisdiction,  370 
Limitation  of  actions,  372 
Notice  of  suit,  392 
Persons  entitled  to  sue,  374-378 
Plaintiffs,  374-378 
Separate  cause  of  action  for  each 

publication,  374 
Survival,  372 
Transitorv  character,  370 
Venue,  370 

Adultery  — 

Actionable    character    of    charge 

generally,  285 
Charge  as  injurious  to  employee, 
305 

Advertissment    of   judicial   sale   as 
privileged,  338 

Advice  of  counsel  in  mitigation  of 
damages,  447 

Affidavits  as  privileged  communica- 
tions, 331,  337 

Affinity  as  impl3ring  qualified  privi- 
lege, 366 

Agents  — 

Personal  liability  of  agent,  381 
Principal's  liabHity   for   defama- 
tion by  agent,  380 
Publication  by  agent,  316. 

Aggravation  of  damages,  see  Dam- 
ages 

Aldermen  — 
Resolution  of  board  as  privileged, 

332-333 
Witnesses    before,    as    privileged, 
331-332 

Aliens,  right  to  sue  for  libel  or  slan- 
der, 375 

Amendment  of  pleadings,  392 

Anarchism  as  actionable  imputation, 
288 
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LIBEL  AND  SLANDER  —  continued. 

ArgixmentaLtiye  statements  as  privi- 
leged, 365 

Arguments  of  counsel  as  privileged, 
338 

Arrest,  charge  of,  as  libelous,  267 

Arson,  accusation  as  libelous  per  se, 
274 

Assault  and  battery,  accusation  as 
actionable  per  se,  269 

Associations  as  liable  for  defama- 
tion, 383 

Attorneys  at  law  — 
Advice  of  counsel  in  mitigation  of 

damages,  447 
Counsel  fees  as  damages,  430 
Imputations  affecting,  307-308 
Privilege,  338 

Bank  refusing  to  pay  check  as  slan- 
der, 300 

Bankruptcy,    bearing   before   regis- 
trar as  judicial  proceeding,  348 

Banks,   liability   for   reports  as   to 
financial  standing,  363 

Bastardy,   charge  of  as  actionable, 
287 

Bill  of  particulars,  338,  388 

Blackleg,  288 

Blackmail,  accusation  as  actionable 
per  se,  280 

Board  of  aldermen,  witnesses  before 
as  privileged,  331-332 

Boards,  statements  of  members  as 
privileged,  332 

Breach  of  confidence,  291 

Breach  of  promise  of  marriage,  291 

Bribery  charge  as  actionable  per  se, 
274 

Burden  of  proof,  416 

Burglary,  accusation  as  libelous  per 
se,  271 

Business   (see  also  Employment  or 
occupation  affected)  — 
Absconding  imputed   to  business 

man,  299 
Communications    in    business    as 

privileged,  343 
Communications  in  furtherance  of 

business,  359-360 
Criticism  of  caterer's  service,  296 
Debts,   imputation   of   failure   to 

pay,  299 
Discourteous  conduct,  295 
Dishonorable  conduct  in  business, 

295 
Dishonor    of    commercial    paper, 
300 


LIBEL  AND  SLANDER  —  eontmued. 
Business  —  continued. 
Drunkenness  as  affecting  business 

capacity,  295 
Failure  to  pay  debts,  imputation 

of,  299 
Imputations     affecting     business 

generally,  294 
Insincerity  of  publisher  of  news- 
paper, 295 
Insolvency    imputed    to   business 

man,  298 
Keepin|^  false  accounts,  295 
Limitation  on  recovery  for  impu- 
tations, 296-298 
Loss  of  business  as  element   of 

damage,  437 
Unfriendliness  towards  organized 
labor,  296 
Candidates   for   office,   criticism   as 

privilege,  304,  353-356 
Carelessness  imputed   to  physician, 

308 
Caricatures  as  libels,  291 
Character  — 
Bad  character  of  plaintiff  in  miti- 
gation of  damages,  414,  451-454 
Communications   as    to    servant's 

character,  35&-^58 
Damages  for  injury  to  character, 
430,  438 
Chastity,  imputing  want  of,  280 
Cheating,  charge  as  degrading,  281, 

290 
Checks,  refusal  of  bank  to  pay  as 

slanderous,  300 
Children  — 
Cruelty  to,  291 

Parent  as  entitled  to  sue  for  libel 
of  child,  374 
Churches,  statements  in  connection 

with  as  privilege,  369 
Circumstantial   evidence  of  malice, 

412 
City    council,    resolution    as    privi- 
leged, 332-333    ■ 
Clergjrmen  — 
Criticism  of  conduct  as  privilege, 

353 
Drunkenness,  307 
Immortality,  306 
Improper  conduct,  306-307 
Imputations     against     generally, 

306 
Profanity,  307 

Scandalous  conduct,  306-307 
Untruthfulness,  307 
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LIBEL  AND  SLANDER  —  continued. 

Clubs,      commQnications      between 
members  as  privilege,  369-370 

Colloquium  in  pleading,  394 

Comment,  see  CritidBm 

Communications,  see  Privilege 

Complaint,  see  Pleading 

Consanguinity  as  implying  qualified 
privilege,  366 

Construction    of   defamatory   state- 
ments, 312-315 

Contagious  disease,  294 

Contempt,   exposure   to   as   action- 
able, 286 

Contract  by  author  of  libel  to  in- 
demnify publisher,  legality,  386 

Controversial    statements    as   privi- 
lege, 365 

Contumely,  exposure  to  as  action- 
able, 286 

Coroner,  proceedings  before,  as  ju- 
dicial, 348 

Corporations  — 
Charge  of  monopoly,  290-291 
Communications  in  furtherance  of 

corporate  business,  360 
Criminal    libel    against    corporsr 

tion,  460 
Criminal  libel  by,  462 
Criticism  of  private  corporations, 

353 
Liability  for  defamation,  382-383 
Report  as  to  financial  standing, 

363 
Right  to  sue  for  defamation,  377 

Corroborative  evidence,  416 

Corruption,    accusation    as    libeloas 
per  se,  274,  303 

Counsel  fees  as  damages,  430 

Counsel     in    judicial     proceedings, 
privilege,  338 

Counterclaim,  403 

Courts  (see  also  Reports  of  public 
proceedings)  — 
Proceedings   as   privileged,    333- 
341 

Crimes,  imputation  of  — 
Abortion,  279 
Accusation    of   crime   as  libelous 

per  se,  265-268 
An-est  charged  as  libelous,  267 
Arson,  274 

Assault  and  battery,  268,  269 
Blackmail,  280 
Burglary,  271 

Charge  of  crime  in  other  jurisdic- 
tions, 268 


LIBEL  AND  SLANDER  —  contimmBd, 
Crimes,  imputation  of  —  eonikmed. 

Communications  to  officer  as  priv- 
ilege, 358 

Criminal  intent  imputed,  266 

Embezzlement,  271 

Employees  charged  with  erima, 
305    . 

False  pretences,  280 

Forgery,  280 

Form  of  charge  involving  taking 
of  property,  272 

Form  of  imputation,  266 

Fraud  involved  in  crime  charged, 
274-277 

Homicide  charge,  268 

Indecent  exposure  of  person,  280 

Indictable  offenses,  266 

Indictment  oharged  as  Ubeloua, 
267 

Intoxicating  liquors,  illegal  keep- 
ing  or  sale,  279 

Keeping  gambling  or  disorderiy 
house,  278 

Larceny,  270 

Military  offense  imputed,  266 

Offenses  cognizable  by  courts  mar- 
tial, 266 

Past  offense  charged,  266 

Personal  violence,  268-270 

Piracy,  280 

Poisoning  animals,  280 

Postal  law  violations,  280 

Publishing  Ubel,  280 

Punishment  of  crime  charged  aa 
affecting  character  of  imputa- 
tion, 266 

Revenue  laws,  violation  of,  280 

Robbery,  271 

Sexual  offenses  generally,  285 

Statutory  crimes,  278 

Treason,  280 

Vagrancy,  280 

Violence  to  person,  268-270 
Criminality  of  defendant's  act  as  af- 
fecting   liability    for    exemplary 

damages,  443 
Criminal  liability  — 

Class  of  persons  as  subject  of 
libel,  460 

Corporation  as  liable  for  criminal 
libel,  462 

Corporation  as  subject  of  crinunal 
libel,  460 

Creditor's  communications  to  eel- 
lecting  agency,  463 

Evidence,  467 
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LIBEL  AND  SLANDER  —  conHnued. 

Criminal  liability  —  continued. 
Family    as    sabject    of    criminal 

libel,460 
Husband  as  indictable  for  slander 

of  wife,  463 
Indictment  or  information,  465 
Instances  of  criminal  libel,  461 
Jurisdiction,  464 
Libel  as  crime,  460 
Master  as  criminally  liable  for  act 

of  servant,  463 
Newspaper  publishers,  463 
Persons  liable,  462 
Province  of  court  and  jury,  468 
Publication  of  libel,  462 
Several  persons  libeled  as  single 

offense,  460 
Truth  as  defense,  466 
Venue,  464 

Criticism  — 

Candidates  for  office,  353 

Clerg3rman's  conduct,  353 

Dramatic  criticism,  351 

False  statements  concerning  pub- 
lic officers  and  candidates,  353- 
854 

Literary  criticism,  351 

Malice  as  affecting  privilege,  353 

Matters  of  public  interest,  352 

Political  affairs,  353 

Private  corporations,  363 

Public  officers,  353 

Schools,  conduct  of,  353 

Unfair  comment,  352 
Cruelty  to  children,  291 

Damages  — 
Abridgment  of  right  to  recover 

damages,  429 
Aggravation,  malice,  433 
Aggravation  'of    damages,    social 

standing  of  parties,  439 
Aggravation  of  damages,  wealth 

of  defendant,  440 
Amount  recoverable,  444 
Character,  injury  to,  430 
Counsel   fees  as  part  of  award, 

430 
Criminality  of  defendant's  act  as 

affecting  liability  for  exemplary 

damages,  443 
Difficulty    in    determining    exact 

amount,  430 
Discretion   of  jury   as  to   exem- 
plary damages,  442 
Elements  of  damage,  430,  433-441 


LIBEL  AND  SLANDER  —  emUimted. 
Damages  —  eontimted. 

Excessive  damages,  444 

Exemplary  damages,  441-444 

Exemplary  damages  against  hus- 
band for  wife's  libel,  443-444 

Expenses  of  litigation,  430 

Financial  standuig  of  parties,  440 

General  damages,  430 

Inadequate  damages^  444 

Injury  to  character  or  xepatation, 
430,  438 

Injury  to  feelings,  430 

Injury  to  health,  432 

Instances  of  amounts  recoverable^ 
445 

Joint  defendants,  award  against, 
429 

Loss  of  business  or  oeenpation, 
437 

Loss   of   employment  as  special 
damage,  431 

Loss  of  society  as  special  dam- 
age, 431 

Malice   as   aggravating   damages, 
433 

Malice  as  essential  to  exemplary 
damages,  441 

Married  women,  measure  of  dam- 
ages against,  429 

Mental    suffering,    31&-316,    430, 
435-437 

Mitigation  of  damages,  433,  446- 
454 

Newspaper  proprietors  as  liable 
for  exemplary  damages,  443 

Nominal  damages,  432 

Persons  liable  for  exemplary  dam- 
ages, 443 

Physical  suffering,  437 

Pleading,  391 
'  Proof  of  special  damage,  431 

Punitive  damages,  441-444 

Repetition  of  charge  by  defend- 
ant, 434 

Repetition  of  charge  by  third  per- 
son, 434 

Reputation,  injury  to,  430 

Setting  aside  verdict  for   inade- 
quate or  excessive  damages,  444 

Severance    as    to    joint    defend- 
ants, 430 

Sickness  as  result  of  imputation, 
432 

Social  standing  of  parties,  439 

Special  damages,  431 

Special  damages,  pleading,  391 
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LIBEL  AND  SLANDER  —  continued. 
Damages  —  continued. 

Vindictive  damages,  441-444 

Wealth  of  defendant,  440 
Dead  persons,  libel  on,  312 
Death   attributed  to  living  person. 

302 
Debts,  imputation  of  failure  to  pay, 

299 
Declaration,  see  Pleading 
Declarations  to  prove  malice,  410 
Defamatory  words,  see  Words  ac- 
tionable per  se 
Defenses      (see     also     Retraction; 
Truth)  — - 

Drunkenness,  324 

Inconsistent  defenses,  403 

Joinder,  403 

Matters   available   under   general 
issue,  399 

Words  spoken  in  jest,  324 
Definitions  — 

Libel,  262 

Privilege,  328 

Slander,'  263 
Demurrer,  398 

D^itists,  imputations  against,  308 
Disbarment  proceedings  against  at- 
torney, 308 
Disease,  294 

Disgrace,  exposure  to,  286 
Dishonesty  — 

Attorney  at  law  charged  with  dis- 
honesty,  307 

Charge  as  degrading,  290 

Cheating,  290 

Cheating,  swindling,  ete.,  imputed, 
288 

Embezzlement,  271 

Extortion,  290 

Fraudulent    or    corrupt    conduct, 
274-277 

Larceny,  270 

Physician      charged      with      dis- 
honesty, 308 

Public   officer   charged   with    dis- 
honesty, 301 
Dishonorable  conduct,  291 
Dishonor  of  commercial  paper,  300 
Disloyalty     charged     against     em- 
ployee, 305 
Disorderly     house,     accusation     of 

keeping,  278 
Disparagement     of     property,     see 

Property 
Distinctions  — 

Oral  and  written  defamation,  263 


LIBEL  AND  SLANDER  -•  conHnued. 
Distinctions  —  continued. 
Words  actionable  per  se  or  per 
quod,  264 
Divulging  confidences,  291 
Dramatic  criticism  as  privil^e,  351 
Druggists,  imputations  agaiiut,  308 
Drunkenness  — 
Accusation  as  actionable  per  se, 

279 
Attorney    at    law    charged    with 

drunkenness,  307 
Charging  business  man  with  being 

drunk,  295 
Defense  to  slander,  324 
Excuse  for  alander,  324 
Imputation     against     dergymaa, 
307 
Embezzlement,  aeeuaation  as  libel- 
ous per  se,  271 
Employment   or  oocnpation   affeet- 
ed  — 
Attorneys  at  law,  307 
Clergymen,  306 
Crime,  305 
Disloyalty,  305 
Moral  turpitude,  305 
Sexual  irregularities,  305 
Suggestion  of  dishonesty,  305 
Epithets  (see  also  Form  of  partien- 
lar  imputations)  — 
Actionable  quality,  288 
Equity  jurisdiction,  371 
Evidence  (see  also  Presumptions)  — 
Admissibility     as     question     fox 

court,  424 
Admissibility  in  general,  403 
Burden  of  proof,  416 
Character  of  plaintiff,  414 
Circulation  of  defamatory  stftU- 

ment,  405 
Corroboration,  416 
Criminal  prosecutions,  467 
Identity  of  plaintiff,  406 
Malice,  409 

Malice    in    aggravation    of   dam- 
ages, 433 
Malice  presumed,  322 
Meaning  of  words,  407 
Newspapers  as  admissible  in  evi- 
dence, 405 
Opinion  evidence  to  prove  truth, 

415 
Presumption  of  malice,  322 
Publication  of  libel,  405 
Rebuttal,  415 
Reputation  of  plaintiff,  414 
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LIBEL  AND  SLANDER  —  continued. 

Evidence  —  continued. 
Rumors  to  show  truth,  414 
Suspicions  as  evidence  of  truths 

414 
Testimony  of  defendant,  411 
Truth  of  charge,  412 

Excessive  publication  as  affecting 
privilege,  344 

Exclusion  from  public  place  as  im- 
puting lack  of  respectability,  289 

Executive  officers,  statements  as 
privileged,  332 

Executor  probating  will  containing 
defamatory  matter  as  libel,  378 

Exemplary  damages,  441^44 

Expenses  of  liti^ion  as  damages, 
430 

Exposure  to  ridicule,  contempt  or 
disgrace,  286-294 

Extortion,  charge  as  degrading,  290 

Extradition  proceedings  as  judicial, 
348 

Falsehood,  imputation  as  actionable, 
289 

False  pretenses,  accusation  of,  280 

False  swearing  charge  as  actionable 
per  se,  276 

Family- 
Communication  between  members 

as  privileged,  367 
Subject  of  criminal  libel,  460 

Father,  see  Children 

Financial  embarrassment  imputed  to 
business  man,  298 

Financial  standing  of  parties  as  af- 
fecting damages,  440 

Financial  standing,  reports  concern- 
ing as  privileged,  363 

Foreign  language,  use  of  as  publica- 
tion, 316 

Forgery,  accusation  as  actionable 
per  se,  280 

Former  recovery  as  bar  to  action, 
374 

Forms  of  particular  imputations  — 
Exposure  to  ridicule,  contempt  or 

disgrace,  287-289 
Larceny,   robbery,   and   the   like, 

272-273 
Public  officers,  301-302 
Unchastity,  282-285 

Fornication  imputed  as  libelous, 
280,  305 

Fraternal  associations,  statements  in 
connection  with,  as  privileged, 
369-370 


LIBEL  AND  SLANDER  —  continued. 
Fraud  — 

Charge  of  fraud  as  actionable,  289 
Public  officer  charged  with  fraud, 
301 
Freedom  of  legislative  speech,  330- 

332 
Freedom    of    the    press    as    distin- 
guished from  privile^y  349-350 
Freemasons,     communications     be- 
tween as  privileged,  369-370 
Friends,     communications    between 

as  privileged,  366 
Gambling  house,  accusation  of  keep- 
ing as  libelous  per  se,  278 
General  damages,  see  Damages 
General  issue,  defenses  available  un- 
der, 399 
GU>od  faith  as  essential  to  qualified 

privilege,  341 
Graft,  accusation  as  libelous  per  se, 

274 
Grand  jury  — 
Investigations  as  judicial  proceed- 
ings, 348 
Privilege  of,  334 
Grief  as  excuse  for  words  spoken, 

447 
Grievances,  petitions  for  redress  as 

privileged,  361 
Hatred,  exposure  to,  286 
Headlines,  see  Newspapers 
Homicide  charge  as  actionable  per 

se,  268 
''Humbug''  as  meaning  impostor  or 

cheat,  290 

Husband  and  wife  — 

Attempt  by  husband   to  prevent 

circulation  of  wife's  slander  in 

mitigation  of  damages,  446-447 

Criminal  prosecution  of  husband 

for  libel  of  wife,  463 
Exemplary  damages  against  hus- 
band for  wife's  libel,  443  -444 
Husband  as  liable  for  defamation 

by  wife,  379 
Husband's  right  to  sue  for  libel 

of  wife,  375 
Judgment  against  wife  as  defense 

to  action  against  husband,  374 
Married  woman  as  liable  for  def- 
amation, 380 
Married  woman's  right  to  sue  for 

libel  or  slander,  375 
Measure  of  damages  against  mar- 
ried woman,  429 
Privilege,  316 
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LIBEL  AND  SLANDEB  —  continued. 
Husband  and  wife  —  continued. 

Wife  charged  with  deserting  hus- 
band, 291 
Hysterical  as  applied  to  women,  288 
Identity  of  plaintiff,  proof,  406 
Illegitimacy,   charge  of,   as   action- 
able, 287 
Immorality  — 

Charge   against    clergyman,   306- 
307 

School  teacher  charged  with  im- 
morality, 310 
Improper  conduct,  291 
Imputations  (see  also  Defamatory 
words;  Fprm  of  particular  im- 
putations; Words  actionable 
per  se)  — 

•  Words  actionable  per  se  or  per 
quod,  264 
Incest  imputed  as  libelous,  280 
Inconsistent  defenses,  403 
Indelicacy  as  applied  to  women,  288- 

289 
Indictment,  charge  of  indictment  for 

crime  as  libelous,  267 
Indictment  for  criminal  libel,  465 
Indirect  charge  as  defamatory,  314 
Individual,  right  to  sue  for  defama- 
tion of  class,  375 
Inducement  in  pleading,  393 
Infants'  right  to  sue,  375 
Inference  of  malice,  412 
Injunction    against    publication    of 

libel,  371 
Injunction  against  slander  of  title, 

458 
Innuendo  — 

Construction,  398 

Definition,  395 

Effect,  396 

Essential  character,  396 

Function,  395 

Necessity,  395 

Purpose,  395 
Insanity,  imputation  as  libelous,  293 
Insolvency  — 

Attorney  at  law  charged  with  in- 
solvency, 308 

Hearing  before  commissioner  as 
judicial  proceeding,  348 

Imputing  to  business  man,  298 
Instructions,  duty  to  instruct  jury, 

424,  428 
Intent  — 

Element  of  cause  of  action,  323 

Malice  distinguished,  323 


LIBEL  AND  SLANDER  —  continued. 
Intent  —  continued. 

Mistake  as  affecting  intent,  324 

Pseudo  praise,  324 

Words  spoken  in  jeet,  324 
Interest  as  implying  qualified  priv- 
ilege, 366 
Interference  with  contract  relations, 

neglect  of  duty,  305 
Intoxicating  liquors,   accusation   of 

illegal  keeping  or  sale,  279 
Intoxication,  see  Drunkenness. 
Jesting  language  as  libelous,  824 
Joinder  — 

Causes  of  action,  388 

Defenses,  403 
Joint  defendants,  damages  againat, 

429 
Joint  liability,  379 
Joking  as  libelous,  324 
Judges  — 

Imputations  against,  303 

Privilege  of,  334 
Judgments,  res  judicata,  374 
Judicial  proceedings    (see  also  Re- 
ports of  public  proceedings)  — 

Coroner's  inquest,  348 

Extradition     proceedings     before 
governor,  348 

Hearings    before    commissioners, 
348 

Investigations    by    grand    juries, 
348 

Investigations    by    parliamentary 
committees,  348 

PriyUege,  333-341 
Judicial     sales,     advertisement     em 

pri\dleged,  338 
Jurisdiction,  370,  464 
Jurors  — 

Imputations  against,  303 

Privilege  of,  334 

Qualifications  as  qnestion  of  law, 
424 
Justification  (see  also  Defenses)  — 

Partial  justification,  401 

Plea,  sufBciency,  399-400 

Question  of  law  or  fact,  427 
Keeping  disorderly  house,  aeoosstioa 

as  libelous  per  se,  278 
Larceny  — 

Accusation  as  actionable  per  at^ 
270 

Form  of  charge,  272 
Lasciviousness,  280-286 
Legislative    proceedings,    privilege, 

330-332,  348 
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LIBEL  AND  SLANDER  —  continued. 
Letters  — 
Exhibiting  libelous  letter  as  pub- 
lication, 320 
Keana  of  publication,  316 
Privilege,  343 
Liar  — 
Calling  person  liar  not  actionable, 

288 
Charging  person  with  being  liar 
as  actionable,  289 
libel  defined,  262 
Limitation  of  actions,  372 
Literary  criticism  as  privilege,  351 
Loathsome  disease,  294 
Mail,    transmission    of    defamatory 

statement,  316 
Malice — 
Absence  of  malice  in  mitigation  of 

damages,  433-434 
Aggravation  of  damages,  433 
Averment  as  essential,  389 
Burden  of  proof,  417 
Circumstantial  evidence,  412 
Comment  on  public  matters,  353 
Declarations  of  defendant  in  evi- 
dence, 410 
Definition,  321 

Element  of  cause  of  action,  321 
Evidence,  409 
Express  malice,  322 
Forms  of  malice,  322 
Implied  malice,  322 
Inference  of  malice,  412 
Ingredient  of  cause  of  action,  321 
Intemperate  language  as  evidence 

of  malice,  343 
Intent  distinguished,  323 
Mixed  question  of  law  and  fact, 

426 
Other  acts  or  declarations  of  de- 
fendant, 410 
Presumption,  322,  441-442 
Privilege   as   affected   by   malice, 

341-342 
Repetition  of  charge  as  evidence 

of  malice,  434 
Slander  of  title,  456 
Testimony  of  defendant,  411 
Truth    spoken    with    evil   intent, 
325 
Malpractice    eharged   against   pliy> 

sician,  308 
Married  woman,  see  Husband  and 

wife 
Masons,  communications  between  as 
privilege,  369-370 


LIBEL  AND  SLANDEE  -^  continued. 
Master  and  servant  (sea  also  Serv- 
ice) — 
Criminal  liability  of  master  for 
act  of  servant,  463 
Meaning  of  words,  407,  425 
Members    of   legislature^    privilege, 

330-332 
Mental  incapacity,  293 
Mental  suffering 
Damages  for,  315-316,  430 
Right  to  recover  for,  435 
Third  persons  affected  by  charge, 
436 
Mercantile  agencies,  reports  by  or  to 

as  privilege,  363 
Military  officers,  statements  as  priv- 
ileged, 332 
Mistake  — 
Error  in  transmitting  mrm  item, 

293 
Intent  as  affected  by,  324 
Mitigating   circumstances,   plea   of, 

402 
Mitigation  of  damages  — 
Admission  by  plaintiff  in  absence 

of  injury,  447 
Advice  of  counsel.  447 
Bad  character  of  plaintiff,  451- 

454 
Belief  in  truth,  447 
Circumstances  in  mitigation  gen- 
erally, 446 
Emotion  of  defendant,  447 
Grief  as  excuse  for  words  spoken, 

447 
Husband's  attempt  to  prevent  cir- 
culation   of   slander    by    wife, 
44e-447 
Intoxication  of  defendant,  447 
Other  publications,  449-451 
Passion,  448 

Poverty  of  defendant,  454 
Provocation,  448 
Reports  or  rumors,  451 
Retraction  by  defendant,  448 
Monopoly  as  charge  against  corpo- 
ration, 290-291 
Moral  turpitude  charged  against  em- 
ployee, 305 
Motive  in  publishing  truth,  325 
Municipal  corporations  — 
Defamatory  matter  in  report  of 

committee,  378 
Proceedings  before  board  of  alder- 
men as  privileged,  331-332 
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LIBEL  AND  SLANDER  —  continued. 
Municipal  corporations  —  continued. 

Resolution    of   council    as   privi- 
leged, 332-333 
Mutual    controversy    as    privileged, 

365 
Natural    meaning    of    words    used, 

312-313 
Neglect  of  duty  charged  against  em- 
ployee, 305 
Negligence  as  ground  for  exemplary 

damages,  442 
Negligence    imputed    to    physician, 

308 
Negro  hlood  imputed  to  person,  292 
Newspapers  — 

Admissibility  in  evidence,  405 

Charge  of  insincerity  as  action- 
able, 295 

Contract  by  author  to  indemnify 
publisher,  386 

Criminal  liability  of  publishers, 
463 

Editor's  liability,  385 

Exemplary  damages  against  pro- 
prietors, 443 

Freedom  of  the  press  as  distin- 
quished  from  privilege,  349- 
350 

Headlines  as  part  of  publication, 
350 

Incidents  affecting  liability,  350 

Notice  of  suit  against,  392 

Printer's  liability,  385 

Proprietor's  liability,  384 

Reports  of  public  proceedings, 
privilege,  344-349 

Statutory  provisions,  350 
Nonresident*,  right  to  sue  for  libel 

or  slander,  375 
Normality  of  sexual  organs,  imputa- 
tion against,  287 
Notary  public,  protest  as  privileged 

communication,  333 
Notice  of  death  of  living  person,  289 
Notice   of  suit  against  newspaper, 

392 
Obvious    meaning    of    words    used, 

312-313 
Occupation    (see   also   Employment 
or  occupation  affected)  — 

Loss  as  element  of  damage,  437 
Oddfellows,  communications  between 

as  privileged,  369-370 
OflBcers,  see  Publir»  officers 
Open  and  close,  right  to,  423 
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Opinion    evidence    to    prove   truth, 

416 
Opprobrious  epithets  as  actionable, 

288 
Opprobrium,  exposure  to,  as  action- 
able imputation,  286-294 
Oral  and  written  defamation  distin* 

quished,  263 
Parent  mistreating  child,  291 
Parties  to  actions,  privil^e,  339 
Partnership  — 

Liability  for  defamation,  383 

Right  to  sue  for  libel,  375 
Passion  in  mitigation   of  damages, 

448 
Patent  infringement,  291 
Perjury  charge  as  actionable  per  se, 

276 
Per  quod,  see  Special  damage  as  es- 
sential 
Persons  entitled  to  sue  — 

Aliens,  375 

Class  of  persons  defamed,  375 

Corporations,  377 

Father  of  person  injured,  374 

General  rule,  374 

Individual   suing  for  defamatioB 
of  class,  375 

Infants,  375 

Next  friend  of  infant,  375 

Married  woman,  375 

Nonresidents,  375 

Parent  of  person  injured,  374 

Partnership,  375 
Persons  liable  {see  also  Privilege)  — 

Author  of  libel,  378 

Corporations,  382-383 

Executor  probating  will  contain- 
ing defamatory  matter,  378 

General  rule,  378 

Husband  and  wife,  379 

Joint  liability,  379 

Married  women,  380 

Master  and  servant,  380 

Municipal  corporations,  378 

Newspaper  proprietors,  384 

Partnerships,  383 

Principal  and  agent,  380 

Several  liability,  379 

Telegraph   company   transmitting 
defamatory  message,  380 

Unincorporated  associations,  383 
Petition,  see  Pleading 
Petitions  for  redress  of  g^rievancea 

as  privilege,  361 
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UBEL  AND  SLANDER  —  continued. 
Petitions  for  removal  oi  officers  as 

privileged,  361 
Photographs,  unauthorized  use,  291 
Physical    suffering    as    element    of 

damage,  437 
Physicians    and    surgeons,    imputa- 
tions against,  308 
Pictures  as  libels,  291 
Piracy,  charge  as  actionable  per  se, 

280 
Pleading  — 

Allegations  of  complaint,  389 

Amendments,  392 

Bill  of  particulars,  388 

Colloquium,  394 

Complaint,  387 

Counterclaim,  403 

Damages,  391 

Defamatory  words,  recital,  390 

Demurrer,  398 

Form  of  complaint,  387 

General  issue,  399 

Inconsistent  defenses,  403 

Inducement,  393 

Innuendo,  395 

Joinder  of  causes,  388 

Joinder  of  defenses,  403 

Justification,  399 

Mitigating  circumstances,  402 

Necessary  allegations,  389 

Petition,  387 

Privilege,  401 

Publication  of  libel,  389 

Setting  out  defamatory  words,  390 

Special  damage,  391 

Truth,  special  plea  required,  399 

Variance,  421 
Pleadings  in  judicial  proceedings  as 

privileged,  335-337 
Poisoning  animals,  accusation  as  ae- 

tionabie  per  se,  280 
Police  reports  as  privileged,  348 
Political  affairs,  comment  as  privi- 
leged, 353 
Post  card  as  means  of  publication, 

316 
Poverty  of  defendant  in  mitigation 

of  damages,  454 
Presumptions,  malice,  322 
Printer  of  newspaper  as  liable  for 

defamation,  385 
Privilege  (see  also  Judicial  proceed- 
ings ;  Reports  of  public  proceed- 
ings)— 

Absolute  privilege,  330-341 

Advertisement  of  judicial  sale,  339 


UBEL  AND  6LANDEB  —  eantimted. 
Privilege  —  eantinued. 
Affidavits  in  judicial  proceedings, 
337 

Affidavits  submitted  to  legislative 
cotnmittee,  331 

Argumentative  statement,  365 

Argument  of  counsel,  338 

Attorneys  at  law,  338 

Bills  of  particulars,  338 

Boards,  members  of,  332 

Burden  of  proof,  418 

Business  communications,  343, 
358-364 

Character  of  servant,  communica- 
tions as  to,  356-358 

Church  organizations,  statements 
in  connection  with,  369 

Classification,  328-329 

Clubs,  communications  between 
members,  370 

Controv^ersial  statements,  365 

Counsel  in  judicial  proceedings^ 
338 

Court  proceedings,  333-341 

Criticism  on  matters  of  public  in- 
terest, 351-356 

Definition,  328 

Determination  of  privilege,  329 

Dictation  to  stenographer,  318 

Dramatic  criticism,  351 

Excessive  publication,  344 

Executive  officers,  332 

Family,  communication  between 
members,  367 

Fraternal  associations,  communi- 
cation between  members,  370 

Friends,  communications  between 
members,  367 

Furtherance  of  justice,  business 
or  mutual  interests,  communica- 
tions in,  358-364 

Good  faith  as  essential  to  qualified 
privilege,  341 

Husband  and  wife,  316 

Inferior  officers,  332 

Intemperate  language  as  affecting 
privilege,  343 

Interest  as  implying  qualified 
privilege,  366 

Judges,  334 

Judicial  proceedings,  333-341 

Jurors,  334 

Legislative  proceedings,  absolute 
privilege,  330-332 

Letters,  343 
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LIBEL  AND  SLANDER  *-  rxmtinucd. 
Privilege  —  continued. 

Limitations  on  qualified  privilege, 
342^343 

literary  criticism,  351 

Lodges,  statements  in  connection 
with,  369-370 

Malice  as  affecting  privilege,  341- 
342 

Members  of  boards,  332 

Mercantile  agencies,  reports  by  or 
to,  363 

Military  officers,  332 

Moral  duties,  statements  affecting, 
366 

Mutual  controversy,  365 

Newspaper  publications,  349-351 

Notary  public,  protest  of  note,  333 

Parties  to  actions,  339 

Petition  for  redress  of  grievances, 
361 

Petition  for  removal,  etc.,  of  of- 
ficers, 361 

Pleading  privilege,  401 

Pleadings  in  jucddal  proceedings, 
335-337 

Post  cards,  privileged  communica- 
tions of,  344 

Province  of  court  and  jury,  329 

Public  interest,  criticisms,  351 

Public  officers,  332 

Qualified  privilege,  341 

Question  of  law  or  fact,  329,  427 

Redress  of  grievances,  petition 
for,  361 

Relationship  between  parties  as 
implying  privilege,  366 

Reports  by  or  to  mercantile  agen- 
cies, 363 

Reports  of  public  proceedings, 
344-349 

School  teachers  or  affairs,  com- 
munications as  to,  362 

Self-defense,  statements  made  in, 
364 

Servants,  communications  as  to 
character,  356-358 

Social  duties,  statements  affecting, 
366 

Statements  made  in  self-defense, 
364 

Testimony  before  legislative  com- 
mittee, 331 

Testimony  of  witnesses,  339 

Witnesses  before  legislative  com- 
mittee, 331 


LIBEL  AND  SLANDER  ~  oontimted. 
Privilege* —  continued. 
Witnesses  in  judicial  proceedings, 

339 
Profanity  imputed  to  clergyman,  307 
F^roperty  — 
Advertising  for  sale  as  injury  to 

owner,  456 
Damages  for  slander  of  property, 

459 
Disparagement  of  goods  or  prop- 
erty, 455 
Injunction  against  slander  of  title, 

458 
Interference    with    ownership    of 

land  as  actionable,  455 
MaHce  as  element  of  disparage- 
ment or  slander  of  title,  456 
Nature  of  action  for  slander  of 

title,  454 
Parties  to  actions  for  slander  of 

property,  467 
Personalty,  slander  of  title,  454 
Pleadings  in  actions  for  slander  of 

property,  458 
Realty,  slander  of  title,  454 
Protest  of  note  as  slanderous,  300 
Province  of  court  and  jury  — 
Admissibility  of  evidence,  424 
Amount  of  damages  recoverable, 

429 
Criminal  prosecution,  468 
Determination  of  facts,  423 
Inferences  from  facts,  423 
Instructions,  424 
Justification,  427 
Malice  as  mixed  question  of  law 

and  fact,  426 
Meaning  of  words  as  question  of 

fact,  425 
Privilege,  329,  427 
Publication   as  question  of  fact, 

425 
Qualifications  of  jurors,  424 
Responsibility  for  publication,  425 
Statement  of  law,  423 
Provocation  in  mitigation  of  dam- 
ages, 448 
Pseudo  praise  as  slander,  324 
Publication  — 
Agency,  316 

Averment  as  essential,  389 
Burden  of  proof,  416 
Communication     to     one 

only,  315 
Consent  to  publication,  320 
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UBEL  AND  SLANDER  --  cimtinued. 
Publicatioli  —  continued, 

Cnminal  libel,  462 

Dictation  to  stenographer,  818 

Evidence,  405 

Exhibiting  libelous  letter,  320 

Foreign  language  employed,  816 

Husband  and  wife,  communicik 
tions  between,  316 

Invitation  by  plaintiff,  320 

Letter  as  means,  316 

Necessity,  315 

Pleading,  380 

Post  card  as  means,  316 

Procurement  by  plaintiff,  320 

Procurement  for  purpose  of  8uit| 
321 

Proof  of  publication,  405 

Question  of  fact,  425 

Repetitions  or  republications,  810 

Responsibility  as  question  of  fact, 
425 

Secrecy  enjoined  with  communica- 
tion, 816 

Tdegituu  as  means,  817 
Public  officers  — 

Candidates  for  office,  imputations 
against,  304 

Communications  to  officers  con- 
cerning crimes  as  privileged, 
358 

Corruption  in  office,  808 

Criticism  of  official  conduct,  853- 
356 

Dishonesty,  301 

False  statements  eoneeming  offi- 
cers, 354 

Form  of  particular  imputations, 
301-302 

Fraud,  301 

Incapacity,  301 

Judicial  officers,  imputations 
against,  303 

Misconduct,  301 

Moral  delinquency  in  discharge  of 
duties,  301 

Petitions  for  removal,  etc..  as 
privileged,  361 

Privileged  communieatioBs,  332 

Unprivileged  charges  against,  355 
Public  proceedings,  see  Reports  of 

public^prooeedings 
Punitive  damages,  see  Damages 
Qualified  privilege,  see  Privilege 
Qnestions  of  law  and  fact,  see  Prov- 
ince of  court  and  jury 
Rascal,  288 

Rebuttal  evidence,  415  

R.  C.  L.  Vol.  XVn.— 80. 


LIBEL  AND  SLANDER  —  continued. 
Redress  of  grievances,  petition   as 

privilege,  361 
Relations,  communications  between 

as  privileged,  367 
Repeating  slanderous  words,  319 
Repetition  of  charge  by  third  person 

as  element  of  damage,  434 
Reports  by  or  to  mercantile  agencies 

as  privileged,  363 
Reports  of  public  proceedings  — 

Extradition     proceedings    before 
governor,  348 

Judicial  proceedings,  344-849 

Legislative  proceedings,  848 

limitations  on  privilege,  346 

Newspaper  reports,  344 

Nonjudicial  proceedings,  347-349 

Police  reports,  348 

Privilege  generally,  844-349 

Quashing  judicial  proceedings,  347 
Reputation,  see  Character 
Res  judicata,  374 
Retraction  — 

Defense  to  action,  327 

Form  of  retraction,  327-328 

Mitigation  of  damages,  448 

Statutory  provisions,  327 
Revenue  laws,  charge  of  violation  as 

actionable  per  se,  280 
Ridicule,    exposure    as    actionable, 

286 
Robbery  — 

Accusation  as  libelous  per  se^  271 

Form  of  charge,  272 
Rumors  as  evidence  to  prove  truth, 

414 
Rumors  or  reports  in  mitigation  of 

damages,  451 
Scandalmonger,  291 
Schools  — 

Communications  as  to  teachers  or 
affairs  as  privileged,  362 

Criticism  of  management  as  priv- 
ileged, 353 

Imputations  affecting  teachers,  310 

Statements   of   school   boards    as 
privileged,  333 
Scurrility  as  actionable,  287 
Self-defense,  see  Privilege 
Servants,     communications     as     to 

character,  356-358 
Several  liability,  379 
Severance  of  damages,  joint  defend- 
ants, 430 
Sexual  irregularity,  imputation   as 

libelous,  280 
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LIBEL  AND  SLANDER  —  contmued. 

Sexual  offensesi  accusation  as  action- 
able, 285 

Sexual  orgaxiSy  imputation  of  abnor- 
mality, 287 

Shame,  exposure  to  as  actionable, 
286 

Sickness  as  element  of  damages,  432 

Slander  defined,  263 

Slanderer,  291 

Slander  of  title,  see  Property 

Social  standing  of  parties  as  aggra- 
vation of  damages,  439 

Special  damage  as  essential  (see  also 
Words  actionable  per  se)  — 
Use  of  words  not  actionable  per 
se,  311 

Stenographers,  dictation  as  publica- 
tion, 318 

Suggestions  as  defamatory,  314-315 

Surrounding  circumstances  as  ex- 
plaining words  used,  313 

Survival  of  cause  of  action,  372 

Suspicions  as  evidence  to  prove 
truth,  414 

Swindler,  288 

Teachers,  see  Schools 

Telegram  as  means  of  publication, 
317 

Telegraph  company  as  liable  for 
transmitting  defamatory  message, 
380 

Treason,  charge  as  actionable  per 
se,  280 

Trial  — 

Opening  and  closing,  423 
Province  of  court  and  jury,  423 

Truth  — 
Belief  in  truth  in  mitigation  of 

damages,  447 
Burden  of  proof,  420 
Character  of  plaintiff,  414 
Court  records  as  evidence,  414 
Defense  to  action,  325 
Defense  to  criminal   prosecution, 

466 
Evidence,  412 
Evil  motive  in  publishing  truth, 

325 
Failure  to  establish  plea  of  truth, 

326 
Failure  to  plead  truth,  326 
Opinion  evidence,  415 

,    Other  acts  of  plaintiff,  413 
Pleading,  399 
Plea  of  truth,  effect,  326 
Reputation  of  plaintiff,  414 


LIBEL  AND  SLANDER  —  tontmued. 
Truth  —  continued. 
Rumors,  admissibility  in  evidence, 

414 
Similar  charges  made  by  otfaeiB, 

414 

Suspicions,   admissibility   in   evi- 
dence, 414 
Unchastity  imputed  as  libelous,  280 
Unfair  comment,  see  Criticism 
Unincorporated  associations  as  liar 

ble  for  defamation,  383 
Untruthfulness,       oharge       against 

clergyman,  307 
Vagrancy,  charge  as  actionable  per 

se,  280 
Variance,  421 
Venereal  disease,  294 
Venue,  370,  464 
Veracity,  see  Untruthf ulnesB 
Verdict,  see  Damages 
Vindicatory  statements,  364 
Vindicatory    statements    as    privi- 
leged, 364 
Vindictive  damages,  see  Damages 
Virtue,  imputing  lack  of,  280 
Wealth  of  defendant  in  aggravation 

of  damages,  440 
Will  containing  defamatory  matter, 

378 
Witnesses  — 

Attendance  before  board  of  alder- 
men, privilege,  331-^32 

Defendant  as  witness,  411 

Limitation  of  privilege,  340 

Pri\ilege,  331,  339 
Women  — 

Charge  of  unchastity,  280-286 

Exclusion  from  public  place,  289 

Imputation  of  indelicacy,  288 

Imputing   use   of  immodest   lan- 
guage, 289 

Venereal  disease,  294 
Words  actionable  per  se  — 

Abnormality  of  sexual  organs,  287 

Abortion,  279 

Adultery,  285 

Arson,  274 

Assault  and  batteiy,  269 

Blackmail,  280 

Bribery,  274 

Burglary,  271 

Cheating,  290 

Corruption,  274 

Crimen  falsi,  276 

Criminal     accusations     generally, 
265-268 
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LIBEL  AND  SLANDER  —  continued. 
Words  aotionable  per  se  —  contin- 

uecL 
Dishonesty,  290 
Dishonor    of    commercial    paper, 

300 
Drnnkenness,  279 
Embezzlement,  271 
Exposure  to  ridicule,  contempt  or 

disgrace,  286-294 
Extortion,  290 
False  pretenses,  280 
False  swearing,  276 
Forgery,  280 
Form  of  charge  involving  uncbas- 

tity,  282-286 
Fornication,  280 
Fraud,  274 
Homicide.  268 
Humbug,  290 
Illegitimacy,  287 
Imputations   of   crime   generally, 

265-268 
Incest,  280 

Indecent  exposure  of  person,  280 
Insolvency  of  business  man,  208 
Intoxicating  liquors,  ill^al  keep- 
ing or  sale,  279 
Keeping  gambling   or  disorderly 

house,  278 
Larceny,  270 
Loathsome  or  contagious  disease, 

294 
Mailing  obscene  matter,  280 
Mental  incapacity,  293 
Negro  blood  in  white  person,  292 
Perjury,  276 
Piracy,  280 

Poisoning  animals,  280 
Publication  of  libel,  280 
Robbery,  271 
Scandalmonger,  291 
Sexual  offenses  generally,  285 
Slanderer,  291 
Stealing,  270 
Treason,  280 
Vagrancy,  280 

Violation  of  revenue  laws,  280 
Want  of  virtue,  280 
Words   not   actionable   per   se,   see 

Special  damage  as  essential 
Words,  proof  of  meaning,  407 
Written    and   oral   defamation   dis- 
tinguished, 263 

LICENSES  — 

Actions,  see  Enforcement  of  license 

tax 


LICENSES  —  continued. 
Agents  as  subject  to  license  tax,  490 
Aliens  discriminated  against,  521 
Assignment  of  licenses,  475-476 
Business   (see  also  Interstate  busi- 
ness and  commerce)  — 
Particular  business  subject  to  li- 
cense tax,  503-506 
Restriction  to  localities  or  hours, 
546 
Classification  of  occupations  — 
Communities  as  a  class,  513 
Discrimination,  509,  513-515 
Duties,  etc.  under  federal  consti- 
tution, 518 
Foreign  corporations  as  class,  516 
Grounds  of  classification,  511-513 
Reason  for  classification,  509 
Subclassification,  518 
Uniformity  in  general,  507 
Commerce,    see    Interstate   business 

and  commerce 
Constitutionality  of  license  laws  (see 
also    Classification    of    occupa- 
tions) — 
Double   occupations,    separate   li- 
cense taxes,  487 
Double  taxation,  486 
Due  process  of  law,  481 
Federal  supervision,  481 
Partial  invalidity  of  statutes,  551 
Privileges  and  franchises  of  cor- 
porations, 484 
Restraint  on  trade  or  business,  480 
Restrictions   on   right   to   license, 

482 
Rule  stated,  476 
Uniformity  clauses,  483 
Void  statutes,  551 
Construction  of  license  laws,  475 
Contracts  — 
Exemption  from  license  laws,  477 
License  not  a  contract,  476 
Nonpayment  of  license  fees  as  af- 
fecting contracts,  558-561 
Corporations  — 
Charter   exemption   from   license 

tax,  477-478 
Classification  by  license  laws,  516 
Foreign  corporations  as  subject  to 

license  tax,  497 
Person  within  license  law,  488 
Privileges  and  franchises  as  af- 
fected by  license  tax,  484 
Courts  — 
Review  of  amount  of  fees,  637 
Review  of  grant  or  refusal  to  li- 
cense, 538 
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LICENSES  —  continued, 
Defbiitions,  474 
Delegation  of  power  to  license  — 

Municipal  corporations,  531 

Scope  of  delegated  authority,  523 

Snbdelegation  of  authority,  635 
Discrimination     (see    also    Exemp- 
tions) — 

Classification  of  occupations,  509, 
513^15 
Distinction  between  license  and  tax, 

478-480 
Double  occupations,  separate  liooise 

taxes,  487 
Double  taxation,  486 
Due  process  of  law,  481 
Employees  as  subject  to  license  tax, 

490 
Enforcement  of  license  tax  — 

Action  of  debt,  557 

Fine  as  method  of  enforcement, 
557 

Imprisonment   as  method  of  en- 
forcement, 557 

lien  given  by  statute,  557 

Summary  proceedings,  557 
Examination  — 

Condition  of  regulation,  547 

Persons   subject  to  examination, 
547-550 
Exceptions,  see  Exemptions 
Exemptions  — 

Aliens  discriminated  against,  521 

Contract  exemptions,  477 

Discrimination  in  granting  exemp- 
tions, 521 

Favored  classes,  522 

Grant  of  exclusive  privileges,  520 

Strict  construction  of  grant,  522 

War  veterans,  522 
Federal    supervision     over    license 

laws,  481 
Fees   (see  also  Enforcement  of  li- 
cense tax)  — 

Definiteness,  540 

Discretion  in  fixing  amount,  537 

Nonpayment    as    affecting    eon- 
tracts,  558-561 

Reasonableness,  539-541 

Recovery  of  fees  illegally  exacted, 
552 
Ferries  on  interstate  rivers,  taxation 

by  statute,  500 
Tine  to  enforce  license  tax,  557 
Foreign  corporations  — 

License  tax  imposed  on,  497 

Separate  class  under  license  laws, 
516 


LICENSES  ■—  continued. 
Franchises  as  affected  by  license  tax, 

484 
Immunity  from  license  tax,  477 
Imprisonment  to  enforce  license  tax, 

657 
Injunction  against  illegal  tax,  562 
Interstate  business  and  commerce  — 

Business    parUy    interstate    and 
partiy  intrastate,  498 

Construction  of  statutes,  498 

Dealers  as  subject  to  license  tax, 
494-497 

Federal  supervision,  492 

Ferries  on  interstate  rivers,  500 

Foreign  corporations  as  subject  to 
tax,  497 

Goods  shipped  into  state,  494 

Merchants   as   subject   to   license 
tax,  494-497 

Peddlers  as  subject  to  license  tax, 
494-497 

Sales  by  sample,  494 

State  power  to  regulate  eommeree^ 
490 
Intrastate  business   and    commerce, 

power  of  state,  493 
Laws,  see  Statutes 
Legi^ative  authority,  see  Power  Uy 

impose  license  tax 
Liberty  to  engage  in  lawful  occupar 

tions,  506 
Lien  for  license  tax,  557 
Mandamus  to  compel  issuance  of  H- 

eense,  561 
Monopolies  granted  by  municipality^ 

534 
Municipal  corporations  — 

Delegated  authority  to  impoee  li- 
cense taxes,  523,  531 

Monopolies  granted  by,  534 
Nonresident  as  subject  to  license  tax, 

488 
Occupations  (see  also  Classification 
of  occupations)  — 

Particular  occupations  subject  to 
license  tax,  503-506 

Right  to  engage  in  lawful  occupar 
tions,  506 
Partnership,  liability  to  license  tax, 

488 
Peddlers,     license     to     sell     gooda 

brought  from   other  states,  494— 

497 
Persons  subject  to  license  tax  — 

Agents,  490 

Corporations,  489 
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LICENSES  —  continued. 

Persons  subjeet  to  lioense  tax  —  eon^ 
tinued. 
Employees,  490 
Nonresidents,  488 
Partnerships,  488 
Rule  stated,  488 
Police  power  — 
Authority  to  regulate  buBiness,  527 
Examination  as  condition  of  regu- 
lation, 547 
Legislative  discretion,  629 
Limitations  of  power,  529 
Mode  of  regulation  under  police 

power,  544 
Occupations  and  trade  not  under 

police  power,  561 
Particular  occupations  and  priv- 
ileges under  police  power,  548 
Relation  to  license,  541 
Restricting  business  to  localities  or 

hours,  546 
Tax  for  revenue  under  guise  of 
police  power,  543 
Power  to  impose  license  tax  (see  al- 
so Delegation  of  power  to  li- 
cense) — 
Business  as  subject,  503 
Incidental  powers,  530 
Judicial  review,  537-539 
Legislative    authority    generally, 

501 
Occupations  as  subject,  503 
Bight  to  engage  in  lawful  occupa- 
tions, 506 
Real  property  — 
Actions  in  license  cases,  590 
Assignability  of  license,  575 
Authority  to  create  license,  572 
Covenant  not  to  revoke,  581 
Damages   for   removal   of   struc- 
tures, 591 
Definition  of  license,  564 
Easements  defined,  566 
Estoppel  to  revoke  license,  578 
Executed  parol  license  as  irrevo- 
cable, 578 
Future  enjoyment  of  parol  license, 

685 
Grant  distinguished,  566 
Implied  license,  566 
Improvements   made  as   affecting 

revocability,  583 
Improvements,  removal,  587 
Interest,  license  coupled  with,  581 
Leases  distinguished,  568 
Liability  for  condition  of  pren- 
ises,  588 


LICENSES  —  eawtinued. 
Real  property — eontimied. 
License  coupled  with  interest,  581 
License  defined,  564 
Mining  lioense  distinguished  from 

lease,  570 
Mode  of  revocation,  586 
Nature  of  license,  564 
Prescriptive  rights,  573 
Privileges  connected  with  public 

property,  571 
Reasonable  time  for  exercise  of 

privilege,  574 
Remedies  in  license  cases,  590 
Revocation  of  license,  576 
Specific    performance    of    parol 
contract   for   interest  in  land, 
586 
Statute  of  frauds  as  applicable 

to  license,  566 
Timber  licenses,  568 
Trespass  after  expiration  of  li- 
cense, 591 
Regulation  distinguished  from  tax- 
ation, 532-534 
Restraint  of  trade  or  business,  480, 

546 
Revenue,  see  Taxation 
Revocation  — 
Authority  to  revoke,  554,  566 
Qrounds  for  revocation,  555 
Sales  by  sample,  tax  on,  494 
Statutes,     construction     of    license 

laws,  475 
Summary    proceedings    to    enforce 

license  tax,  557 
Taxation  — 

License    distinguished   from    tax, 

478-480 
License  for  revenue  under  spedflo 

grant  of  power,  536 
License  tax  defined,  474 
Persons    subject    to    license    tax, 

488 
Regulation     distinguished,     532- 

534 
Revenue  purposes  under  guise  of 
police  power,  543 
Trade  — 

Restraint  by  license  laws,  480 
Uniformity   ctause   of   construction, 

483 
Veterans   as    exempt    from    license 
laws,  522 
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LIEH8  — 

Advancement    of    fnndB,    equitable 

liens,  605 
After  acquired  property  as  affected 

by  lien,  598 
Classification,  596 
Common-law  liens  — 

Definition,  601 

Enforcement,  613 

Equitable  liens  distinguisbed,  603 

Possession  as  basis  of  lien,  601 

Private  storage  of  goods,  603 

Servant's  right  to  Hen  for  wages, 
602 
Concurrent  liens,  priority,  610 
Creation  of  lien,  597 

Definition,  596 
Enforcement  of  liens,  612-614 
Equitable  liens  — 

Advancement  of  funds  as  creat- 
ing lien,  605 

Common-law   liens   distinguished, 
603 

Creation  by  express  contract,  604 

Enforcement,  614 

Implied  liens,  605 
Existence  of  lien,  597 
Extinguishment  of  lien  — 

Agreement  or  purpose  inconsist- 
ent with  lien,  607 

Parting  with  possession,  606 

Taking  note  or  security,  608 
General  and  specific  liens,  599 
General  liens  as  discountenanced  by 

law,  599 
Kinds  of  liens  — 

Common-law  liens,  601 

Equitable  lien,  603 

General  and  specific,  599 

Statutory  liens,  600 
Nature  of  lien,  596 
Note  taken  as  waiver  of  lien,  608 
Policy  of  law  as  to  liens,  599 
Possession  as  basis  of  common-law 

lien,  601 
Preservation  of  liens,  611 
Priorities,  609-611 
Ptoceeds    of   incumbered    property 

as  subject  to  lien,  599 
Property  right  in  lien,  605-606 
Property  to  which  lien  attaches,  598 
Release  of  lien,  612 
Security  — 

Taking  note  as  waiver  of  lien,  608 
Servant's  right  to  lien  for  wages, 

602 
Specific  liens  as  favored  by  law,  599 


LIENS  —  continued. 
Statutory  liens,  600,  613 
Storage  of  goods  as  creating  lien, 

603 
Subrogation  of  rieht  of  lien,  612 
Vested  right  in  lien,  605-606 
Wages,  servant's  right  to  lien,  602 
Waiver  of  lien,  606 


Actions  by  life  tenant,  644 

Adverse   possession   as  against  re- 
mainderman, 643 

Alienation,  see  Sale  or  transfer 

Assessments    for    public    improve- 
ments, liability  of  life  tenant,  638 

Classification,  616 

Common-law  classification,  616 

Conventional  life  estates,  616 

Cotenancy,  paititiim,  647 

Creation  — 
Common-law  rule,  618 
Conflicting  clauses  in  deed,  619 
Cutting  down   fee  to  life  estate, 

623 
Deed  creating  life  estate,  618 
Grant  without   words   of   inheri- 
tance, 618 
Implication,  626 
Life  estate  enlarged  to  fee,  623 
Limitation  to  children,  heirs,  etc^ 

622 
Power  of  disposal  in  life  tenant, 

624 
Reservation  in  eonvevance  of  fee, 

620 
Will  creating  life  estate,  620 
Words   of   inheritance,   effect   of 
use,  618,  620 

Death  of  life  tenant  as  terminating 
estate,  648 

Debts  of  life  tenant  as  chargeable 
against  life  estate,  644 

Definition,  616 

Dividends,  life  tenant^s  right  to,  630 

Emblements,  life  tenant's  right  to, 
633 

Estovers,  life  tenants  right  to,  633 

Expectancy  of  life,  644 

Fee  simple  — 

Cutting  down  to  life  estate,  623 
Enlarcrement  to  life  estate,  623 

Forfeiture   as   terminating   life   es- 
tate, 650 

Improvements,  compensation  of  life 
tenant,  635 

Income,  life  tenant's  right  to,  628 
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LIFE  ESTATES  —  c<mtinued. 
Increase  in  value,  right  of  life  ten- 
ant, 632 
Incumbrances,     reimbursement     of 

lifjs  tenant  for  discharge  of,  639 
Insurance,  duty  of  life  tenant,  642 
Investments,  life   tenant's  right  to 

premiums,  629 
Leases  by  life  tenants,  646 
Married  women,  alienation   of  life 

estate,  645 
Merger  of  life  estate  in  fee  simple, 

649 
MineraJs,  right  of  life  tenant,  634 
Mortality   tables   to   determine   ex- 
pectancy of  life,  644 
Mortgages  — 

Power  of  life  tenant  to  mortgage, 
647 

Purchase  by  life  tenant  at  fore- 
closure sale,  640 

Surrender  by  life  tenant  as  af- 
fecting mortgage,  648 
Partition  between  life  tenants,  647 
Personal  property  — 

Life  estate  in  personalty,  617 

Possession    by    life   tenant,   626- 
628 
Power   of  disposal   in   life   tenant, 

624 
Premiums  on  investments,  life  ten- 
ant's right  to,  629 
Real    property,    possession   by  life 

teuant,  626 
Remainderman's     relation     to     life 

tenant,  625-626 
Rents  and  profits,  life  tenant's  right 

to  receive,  629 
Repairs,  duty  of  life  tenant,  641 
Reser\'ation  of  life  estate,  620 
Rights   and   liabilities   of  life  ten- 
ant— 

Actions,  644 

Adverse  possession  as  against  re- 
mainderman, 643 

Assessments  for  public  improve- 
ments, 638 

Compensation   for  improvements, 
635 

Dividends,  630 

Estate  as  liable  for  debts  of  ten- 
ant, 644 

Estovers  and  emblements,  633 

Improvements,  compensation  for, 
635 

Income,  628 

Increase  in  value  of  estate,  632 


LIFE  ESTATES  —  continued. 

Rights  and  liabilities  of  life  tenant  — 
eontinued. 
IncumbranceSy  639 
Insurance  of  premises,  642 
Interest  on  bonds,  629 
Mineral  rights,  634 
Possession  of  personalty,  626-628 
Possession  of  real  estate,  626 
Premiums  on  investments,  629 
Purchase  at  foreclosure  sale,  640 
Relation   to   remainderman,   625- 

626 
Rents,  629 
Repairs,  641 
Taxes,  636 
Value  of  life  estate,  644 

Sale  or  transfer  — 
Distribution  of  proceeds  of  sale, 

646 
Life  tenant's  right  to  sell,  645 
Married  woman's  right  to  sell  life 
estate,  645 

Security  required  of  life  tenant  of 
personalty,  626-628 

Special  or  local  assessments,  liabil- 
ity of  life  tenant,  638 

Surrender   as   tenninating   life   es- 
tate, 648 

Taxes  — 
Liability  of  life  tenant,  636 
Purchase  by  life  tenant  at  tax 
sale,  637 

Termination  of  life  estate  — 
Contingencies     causing     termina- 
tion, 648 
Death  of  life  tenant,  648 
Forfeiture,  650 
Merger  in  fee,  649 
Surrender  to  remainderman,  648 

Transfer,  see  Sale  or  transfer 

Value  of  life  estate,  644 

Will  creating  life  estate,  620 

I<IBIITATION  OF  ACTIONS  — 

Absconding  debtors,  840 
Absence  from  state  — 

Absconding  debtors,  840 

Concealment  by  debtor,  840 

Construction  of  particular  excep- 
tions, 840 

Interruption  of  statute  generally, 
835 

Judgment  debtors,  845 

Mortgagors,  846 

Nonresident  as  absent  from  or  out 
of  state,  837-839 
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LIMITATION  OF  ACTIONS  —  con- 
tinued. 
Absence  from  state  —  continued. 
Occasional  absencesi  841 
Occasional  returns,  843 
Residence  constmed^  836 
Return  after  absence,  842 
Running  of  period  after  return, 

844 
Temporary  absence,  841 
Temporary  returns,  843    . 
Abstract  of  title,  commencement  of 
limitation  of  action  for  negligence, 
766 
Acceleration  clause  as  affecting  lim- 
itation, 771,  773 
Accounts  and  accounting,  729-731, 

744,  804 
Accrual  of  cause  of  action  (see  also 
Running  of  statute)  — 
Contribution,  claim  for,  750 
Mortgage    security,    impainnent, 
750 
Acknowledgment  and  new  promise 
(see  also  Suspension  or  inter- 
ruption of  statute)  — 
Admission  that  debt  is  owing,  897 
Affidavits  referring  to  debt,  908 
Bankruptcy  schedules  as  acknowl- 
edgment of  debts  listed)  906 
Barred  debt  as  revived,  894 
Checks  as  tolling  statute,  928-929 
Clearness  of  new  promise,  898 
Collateral  security  given  for  debt, 

908,  929 
Compromise,  offer  of,  902-904 
Conditional  offer  or  promise,  902 
Consideration,  890 
Conveyance  of  property  subject  to 

mortgage  debt,  893,  899 
Corporation  as  bound  by  acknowl- 
edgment of  officer,  911 
Effect  of  new  promise  on  action, 

895 
Evidence,  1003 

Evidence  to  identify  debt,  905 
Executor  or  administrator  making 

new  promise,  917 
Ezplicitness  of  new  promise,  898 
Expressions  of  hope  or  expecta- 
tion, 899 
Form  of  acknowledgment,  893,  896 
General  acknowledgment  as  identi- 
fying debt,  905 
Grantee  assuming  mortgage  debt, 

016 
Identification  of  debt,  901,  905 
Indorsement  of  credit,  932 


LIMITATION  OF  ACTIONS  —  «m- 
tinued. 
Acknowledgment  and   new  promise 
—  continued. 

Interest  paid  as  acknowledgment, 
933-935 

Interest  paid  by  giving  note,  929 

Joint  debtors,  ackaowledgment  by 
one,  912 

L^acy  promised  to  creditor,  893 

Mere    suggestion    of    action    by 
debtor,  899 

Moral   obligation   to   pay   barred 
debt,  890-891 

Mortgage   revived  by  revival  of 
debt  secured,  915 

Municipal  officers,  920 

New  contract  not  created  by  new 
promise,  895 

Note  given  for  barred  debt,  893 

Offer  of  compromise  or  settlement, 
902-904 

Old  debt  as  consideration  for  new 
promise,  896 

Order  drawn  in  favor  of  creditor, 
893 

Paper  signed  by  decedent,  911 

Parol  evidence  to  prove  written 
acknowledgment,  892 

Partner's   promise   after   dissolu- 
tion of  firm,  913-916 

Payment  of  interest,  933-935 

Persons    by    whom    acknowledg- 
ment may  be  made,  911-921 

Persons  to  whom  acknowledgment 
must  be  made,  909-911 

Pleading,  1001 

Pleadings  referring  to  debt,  908 

Principal  and  surety,  920 

Rebutting  effect   of  acknowledg- 
ment, 897 

Rebutting    presumption    of    new 
promise,  904 

Renewal  notes,  907 

Rule  stated,   887-890 

Settlement,  offer  of,  902-904 

Specialties,  894 

Subject  of  new  promise,  894 

Sufficiency     of    acknowledgment, 
891,  896-909 

Terms  of  limitation  laws,  887-888 

Testamentary  provisions,  906-907 

Time  of  making  acknowledgment, 
894 

Tort  liability,  894-895 

Willingness  to  pay  expressed,  900 

Writing  as  essential,  891-894,  896 
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LIMITATION  OP  ACTIONS  —  con- 
tinued. 
Aetionfi,  see  Commencement  of  pro- 
ceedings — 
Actions  at  law  — 
Application    of    limitation    laws 

generally^  712 
Case,  713 

Cohtract  actions,  723-732 
Dower,  714 
Nuisances,  716 
Partition,  714 

Real  property,  proceedings  affect- 
ing, 712-719 
Rent,  714 
Trespass,  713 
Adopted  statutes,  construction,  686 
Adverse  possession  of  chattels,  733 
Affidavits,  effect  as  new  promise,  908 
Ag^cy  — 
Knowledge  of  and  concealment  by 

agent,  865 
Liability   of   agent   to   principal, 
commencement     of     limitation, 
799 
Agreements  to  waive  statute,  886- 

887 
Amendment  of  pleadings  — 
Amplification   of  original  plead* 

ings,  821 
Effect  as  to  running  of  statute, 

814 
Negligence  actions,  820 
New  cause  of  action  introduced 

by  amendment,  816 
New  parties  introduced  by  amend- 
ment, 822-825 
Omissions    in    original    pleadings 
•  cured,  818 

Relation  back  of  amendments,  815 
Setting  up  statute,  993-994 
Amendment  of  statute  — 

Applicability  of  new  statute,  697 
Change  of  lang^uage  as  change  in 

law,  686 
Due  process  of  law  as  affected  by 

amendment,  682 
Impairment  of  obligation  of  con- 
tracts, 680 
Lengthening  period,  6T2 
Repeal  of  exceptions,  673 
Shortening  period,  672 
Analogy  in  equity  to  statute  of  lim- 
itations, 737-739 
Anti-trust  act,  period  of  limitation 
in  actions  under,  705 


LIMITATION  OP  ACTIONS  —  con- 
tinued. 
Appeals  — 
Effect  of  appeal  as  interrupting 

statute,  876 
Pleading    statute     in     appellate 
court,  986 
Application  of  part  payments,  926- 

928 
Assignee's  right  to  plead  statute  in 

action  agauist  assignor,  964 
Assumption  of  mortgage,  see  Mort- 
gages 
Attorneys  at  law  — 
Action    for    services,    commence- 
ment of  limitation,  767 
Disbarment  proceedings,  period  of 

limitation,  705 
Negligence   or   misconduct,   com- 
mencement of  limitation,  766 
Recovery  of  money  collected,  76S 
Right  to  plead  statute  as  against 

client,  965 
Waiver  of  statute  by  attorney,  883 
Avoidance,  see  Pleading  and  prac- 
tice 
Bailments,  commencement  of  limita- 
tion against  bailor,  800 
Bank  deposits — 
Actions  on,  728 

Commencement       of      limitation 
against  depositor,  801 
Bank  notes,  commencement  of  lim- 
itation, 772 
Bankruptcy  — 
Interruption  of  statute  by  bank- 
ruptcy proceedings,  874 
Limitation     of     actions     against 

bankrupts,  670-671 
Part  payment  by  assignee  or  trus- 
tee, 946 
Running   of   statute   against    as- 
signee, 979 
Schedules  as  acknowledgment  of 
debts  listed,  906 
Bar  of  statute  (see  also  Operation 
and  effect;  Persons  subject  to 
bar)  — 
Property  rights  as  affected  by  bar, 

674-675 
Rights  other  than  property  affect- 
ed, 675 
Beyond  the  seas,  833-835 
Bills  and  notes  — 
Acceleration  clause,  771 
Action  by  indorser  against  maker, 
775 


1274 


INDEX 


LIMITATION  OF  ACTIONS  —  con- 
tinued. 
Bills  and  notes  —  continuecL 
Actions  on,  725-727 
Bank  notes,  772 
Certificate  of  deposit,  776 
Checks,  773-775 

Commencement  of  limitation  pe- 
riod generally,  769 
Contingency   as  to  time  of  pay- 
ment, 771 
Demand  paper,  769 
Interest  paid  by  giving  note,  929 
Maturity  as  starting  running  of 

statute,  769 
Part  payment  by  giving  note,  929 
Part  payment  by  joint  and  several 

makers,  939 
Promise  to  pay  at  indefinite  time, 

769 
Promise  to  pay  specified  time  af- 
ter demand,  770 
Renewal   notes   as   new   promise, 
907 
Bills  of  review  as  within  statute,  743 
Bonds  — 

Actions  on,  724r-725 
Commencement  of  limitation  gen- 
erally, 772 
Commencement  of  limitation  pe- 
riod on  fidelity  bonds,  781-785 
Brokers  liability  to  principal,  com- 
mencement of  limitation,  799 
Capacity,  see  Disability  of  party; 

Insanity 
Cause  of  action,  accrual,  see  Run- 
ning of  statute 
Certificate  of  deposit,  commencement 

of  limitations,  776 
Change    of    statutory    period,    see 

Amendment  of  statute 
Character  of  limitation  laws  — 
Beneficent  in  purpose,  668 
Form   of    action    as   determining 

limitation,  951 
Privity  of  estate  as  giving  right  to 

plead  statute,  963-965 
Remedial  character,  680-681 
Statutes  of  repose  or  presumption, 
664 
Chattels,  adverse  possession,  733 
Checks  — 
Acknowledgment  of  debt  by  giv- 
ing check,  928-9?9 
Actions  on,  727 

Conimencement  of  litigation,  773- 
776 


LIMITATION  OF  ACTIONS  —  con- 
tinued. 
Cloud  on  title,  limitation  of  action 

to  remove,  715 
Collateral  security  — 
Acknowledgment  of  debt,  908,  929 
Application  of  proceeds  as  part 

payment,  930-931 
Bar  of  debt  as  affecting  collateral, 
948 
Comity  statutes,  699 
Commencement    of    limitation    (see 
also  Running  of  statute ;  Amend- 
ment of  pleadings;  Suspension 
or  interruption  of  statute)  — 
Adding   to   or  changing   parties, 

822-825 
Amendment  of  pleadings,  814r-822 
Attempt  to  commence  action,  809- 

810 
Changing  parties,  822-^25 
Dismissal,  discontinuance  and  non- 
suit, effect,  812 
General  rule,  809 
New  parties,  822-826 
Service  of  process,  811 
Compromise,  offer  as  new  promise, 

902-904 
Computation  of  time  from  day  or 

date,  752 
Concealment  — 
Debtor  concealing  himself,  840 
Equity  ruling  as  to  suspension  of 

statute,  853 
Fraudulent  vendee,  867 
Implied  exception  to  statute,  688 
Nondisclosure  of  facts,  862 
Silence,  861 
Surety  as  affected  by  principal's 

concealment,  866 
Suspension  of  limitation  general- 
ly, 852 
Conditional     acknowledgment,     see 
Acknowledgment  and  new  prom- 
ise 
Conditions  precedent  to  accrual  of 

right  of  action,  755 
Conflict  of  laws  — 
Applicability  of  new  and  repealed 

laws,  697 
Comity  statutes,  699 
Debt  barred  by  law  of  domicil, 

947 
Foreign  judgments,  702 
Lex  fori  and  lex  loci  contractual 
697-704 
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LIMITATION  OP  ACTIONS  —  con- 
tinued, 
ConJiict  of  laws  —  continued. 

State  laws  in  federal  equity  eases^ 
695 

State  statutes  applied  in  federal 
courts,  694 

Statutory  modification  of  common- 
law  rule,  700 
Constitutiouality  of  limitation  laws 
(see  also  Validity  of  limitation 
laws)  — 

Impairment  of  obligation  of  con- 
tracts, 680-682 

Nonresidents  excluded  from  bene- 
fits, 682 

Requiring  party  in  possession  to 
sue,  681 

Vested  right  in  defense,  674 
Construction  of  statute  — 

Adopted  statutes,  686 

Change  of  language  as  change  in 
law,  686 

Consistency  in  all  parts,  687 

Effect  given  to  every  part,  687 

Exceptions   implied   in  construc- 
tion, 687-691 

Federal  courts  following  state  de- 
cisions, 696 

Liberal  construction,  668-669,  684 

Miscellaneous  rules   of  construc- 
tion, 686 

Ordinary  meaning  of  words,  687 

Prospective  operation,  682-684 

Reasonableness  of  result,  685 

Retrospective  operation,  682-684 

Saving  clauses,  687 

Upholding  validity,  684 

Words  and  phrases,  691-694 
Constructive  notice  of  fraud,  860 
Contingency    as    to    time    of    pay- 
ment,   commencement    of    limita- 
tion period,  771 
Contracts  — 

Bills  and  notes,  72&-727 

Bonds,  724-725 

Checks,  727 

Coupons,  728 

Covenants,  725 

Deposits  in  banks,  728 

Implied  contracts,  731 

Obligation   created  by   accepting 
legacy  or  deed  poll,  729 

Protection  of  persons  in  dOntrac- 
tual  relationship,  964-967 

Receipts,  728 


LIMITATION  OP  ACTIONS  — con- 
tinued. 
Contracts  —  continued. 
Running  of  statute  against  con- 
tract actions,  759-763 
Sealed  instruments,  724-725 
Unwritten  contracts;  723 
Verbal  contracts,  723 
Waiver  of  statute,  886-887 
Written  contracts  generally,  723 
Contractual    limitation    period,    va- 

Hdity,  69&-697 
Contribution  (see  also  Principal  and 
surety)  — 
Accrual  of  cause  of  action,  750 
Conversion,  see  Trover 
Corporations  (see  also  Stockholders) 
Acknowledgment      of     corporate 

debt,  911 
Action  for  dividends,  781 
Directors  as  entitled  to  plead  stat- 
ute, 960-962 
Director's  liability  for  corporate 

debts,  776 
Domestic  corporations  as  entitled 

to  plead  statute,  954 
Foreign   corporations   as  entitled 

to  plead  statute,  954 
Right  to  plead  statute,  954-956 
Running  of  statute  as  to  corporate 

matters  generally,  776 
Statute  as  applicable  to  corpora- 
tions, 972-976 
Stockholders'    liability    for    cor- 
porate debts,  777-779 
Unpaid  stock  subscriptions,  779 
Waiver  of  statute  -  by   corporate 
officers,  883 
Cotenancy  — 
Bar  against  one  tenant  as  affect- 
ing others,  979 
Running  of  statute  against  coten- 
ants,  808 
Counterclaim  as  subject  to  limita- 

tation,  74^-747 
Coupons,  actions  on,  728,  772 
Courts     (see    also    United     States 
courts)  — 
Attitude  towards  statute,  668 
Judicial  attitude  in  implying  ex- 
ceptions, 687-688 
Covenants,  actions  on,  725 
Coverture  as  suspending  operation 

of  statute,  847-850 
Crediting  payments  as  acknowledg- 
ment of  debt,  932 
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LIMITATION  OF  ACTIONS  —  c^m- 
Unued, 
Criminal  prooeedmg^  704 
Death  as  interraptiBg  statute,  850- 

852 
Deeedents'  estates,  see  Executors  and 

administrators 
Deception  as  estoppel  to  plead  stat- 
ute, 885 
Deeds,  obligation  by  acceptance,  729 
Defense  (see  also  Pleading  and  prac- 
tice; Waiver)  — 
Change  of  domicil   as  affecting, 

670 
Form   of   action   as  determining 

right,  669 
Legal  as  distingmshed  from  equi- 
table, 735 
Limitation,  671-672 
Meritorious  defense,  668 
Nature  of  right  to  assert  defense, 

669 
Necessity  of  pleading  statute,  984 
Personal  privilege,  669,  881 
Statute  as  applicable  to  defenses, 

745 
Vested  ri^t,  674 
Demand  as  necessary  to  set  statute 

running,  756-758 
Demand    notes,    commencement    of 

limitation  period,  769 
Demurrer  as  mode  of  raising  de- 
fense, 994-998 
Deposits  — 
Actions  on,  728 

Commencement      of      limitation 
against  depositor,  801 
Direction  of  verdict  on  plea  of  stat- 
ute, 985 
Directors,  see  Corporations 
Disability  of  party   (see  also  Sus- 
piension  or  interruption  of  stat- 
ute) — 
Exception  to  statute,  688-689 
Infants,  690 
Insanity,  690 
Married  woman,  690 
Strict  construction  of  exceptions, 

827 
Time  of  existence,  825 
Disbarment  proceedings,  limitation, 

705 
Discontinuance  of  suit  as  affecting 

running  of  statute,  812 
Dismissal  of  suit  as  affecting  run- 
ning of  statute,  812 


LIMITATION  OF  ACTIONS  — 
Hnued. 
Dividends,  accrual  of  eaxue  of  aetion, 

781 
Domicil,  change  of  domicil  as  affeoi- 

ing  defense,  670 
Dower — 

Accrual  of  cause  of  action  against 
disseisor,  750 

Limitation  of  aetion  to  leoover, 
714-715 
Due  process  of  law  as  affected  by 

amending  statute,  682 
Early  English  limitation  acts,  663 
Effect  of  statute,  see  Operation  and 

effect 
Equity  — 

Accounting,  744 

Analogy  to  statute  of  limitations, 
737-739 

Bills  of  review,  743 

Commencement  of  limitation  peri- 
od, 758 

Concurrent  jurisdiction  of  law  and 
equity,  736 

Continuing    trespasses    and    nui- 
sances, 74  i 

Fraud  as  suspending  operation  of 
statute,  853 

Injunction  to  prevent  enforconent 
of  statute,  740 

Pleading  statute,  990 

Real  estate,  suits  affecting,  743 

Relief  against  fraud,  740-742 

Running  of  statute,  758 

Setting  aside  fraudulent  convey- 
ances, 742 

Specific  performance,  743 

State   statute   in   federal    equity 
cases,  695 

Statutes  of  limitation  in  equity, 
735-740 
Estoppel  (see  also  Waiver)  — 

Deceiving  plaintiff,  885 

Misleading  creditor,  884 

Pleading    statute    of   limitattoMi 
881-882 

Silence,  884 
Evidence  — 

Burden  of  proof,  1004 

Fraud,  1005 

Removal  of  bar,  1003,  1006 

Suspension    and   interruption    ef 
statute,  1004 
Exceptions    (see   also   Acknowledg- 
ment and  new   promise;   Part 
payment)  — 
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LIMITATION  OF  ACTIONS  —  cath 
tinued. 
Exceptions  —  continued. 

Concealment  of  cause  of  action^ 

688 
Disabilities  of  plaintiff,  688-689 
Fraudulent  concealment,  688 
Qovemmenty  implied  exceptions  in 

favor  of,  689 
Implication  by  construction,  687- 

691 
Inability  to  sue,  688-689 
Infants  as  excepted  from  opera- 
tion of  statute,  867-870 
Insanity,  876-879 
Judicial  attitude  in  implying  ex- 
ceptions, 687-688 
Nonresidents,  690-691 
Persons  under  disabilities,  690 
Sovereign,  implied  exceptions  in 

favor  of,  689 
Special  statutory  proceedings,  689 
United  Stales,  implied  e.:ceptions 
in  favor  of,  689-690 
Executions  — 

Period  of  issuance,  721 
Reeoverv  of  land  sold,  718 
Stay  as  interrupting  statute,  875 
Executors  and  administrators  — 
Commencement  of  limitation  peri- 
od in  action  on  bond,  782 
Limitation  of  proceeding  for  ap- 
pointment, 707 
Nonclaim  statutes,  665 
Part  payments  as  tolling  statute, 

942 
Promise  to  pay  barred  debt,  917- 

920 
Recovery  of  land  sold  by  execu- 
tor, 718 
Right  to  plead  statute,  959 
Running  of  statute  against,  850- 

852,  976 
Short  statutes  of  limitation,  665 
Waiver  of  statute,  883,  917-920 
Extending  statutory  period,  672 
Extraterritorial   operation    of   stat- 
ute, 670,  947-953 
Factor's  liability  to  principal,  com- 
mencement of  limitation,  799 
False  imprisonment,  commencement 

of  limitation,  803 
Federal   courts,   see    United    States 

courts 
Federal     government,     see     United 
States 


LIMITATION  OF  ACTIONS  —  ocw- 
tmued. 
Fidelity   bonds,   commencement   of 

limitation  period,  781-785 
Fiduciaries,  rigkt  to  plead  statute, 

958-963 
Flooding    land,    commencement    of 

limitation,  789-791 
Foreign  corporatiomr  — 
'  Bar  of  statute  against,  975 
Commencing   action   before  com- 
plying with  condition  precedent, 
987 
Right  to  plead  statute,  954 
Foreign   judgments  as  affected   by 

limitation  laws,  681 
Foreign    statutes,    see    Conflict    of 

laws 
Forfeitures,  period  of  limitation,  704 
Form  of  action  as  determining  limi- 
tation, 951 
Form  of  action  as  determining  right 
to  defense,  669 

Agent's   knowledge   and   conceal- 
paent,  865 
Fraud  — 

Actions  at  law  for  fraud,  735 

Avoidance  of  statute  for  fraud, 
1000 

Constructive  notice   from   record 
of  writing,  860 

Diligence  as  to  obtaining  knowl- 
edge, 858-860 

Duty    of    discovery    as   affecting 
running  of  statute,  741 

Equitable    relief    against    fraud, 
740-742 

Equity  rule  as  to  suspension  of 
statute,  853 

Evidence,  1005 

Implied  exception  to  statute,  688 

Postponement    of    operation    of 
statute  generally,  852 

Prevention  by  limitation  laws,  671 

Running  of  statute  from  date  of 
discovery,  863-865 

Silence  as  fraud,  861 

Suspension  of  limitation  general- 
ly, 852 

Time  computed  from  date  or  dis- 
covery of  fraud,  856-858 
Fraudulent  conveyances,  suits  to  set 

aside,  742  ' 

Gaming,  accrual  of  cause  of  action 

for  money  lost,  750 
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LIMITATION  OP  ACTIONS  —  con- 
tinued. 
Garnishees    as   affected   by    bar   in 

i'avor  of  debtor,  967 
Government,  right  to  plead  statute, 

956 
Guaranty,  commencement  of  limita- 
tion, 784 
Guardian's  bond,  commencement  of 

limitation,  783 
Heirs  — 
Right  to  plead  statute  in  action 

against  coheir,  963 
Running  of  statute  against,  976 
Historical  review,  663 
Husband    and    wife,    see    Married 

women 
Ignorance  of  rights  as  suspending 

statute,  831-833 
Impairment  of  obligation  of  contract 
by  amendment  of  limitation  law, 
680 
Implied  contracts,  actions  on,  731 
Implied  exceptions,  687-691 
Implied  trusts,  see  Trusts 
Indorsements  of  credit  as  acjcnowl- 

edgment  of  debt,  932 
Infants  — 
Implied  exceptions  in   favor  of, 

690 
Running  of  statute  against  infant, 

867 
Statute  attaching  during  life  of 
ancestor,  869 
Injunctions  — 
Preventing  enforcement   of  stat- 
ute, 740 
Suspension  of  statute  by  injunc- 
tion against  suing,  872 
Insanity  — 

Commencement  of  limitation  peri- 
od before  insanity,  878 
Death  or  recovery  as  removing  in- 
capacity, 879 
Implied  exceptions  in  favor  of  in- 
sane persons,  690 
Interruption  of  statute,  876-879 
Removal  of  incapacity,  879 
Insolvency  — 
Part  payment  by  assignee  or  trus- 
tee, 946 
Proceedings  as  interrupting  stat- 
ute, 874 
Schedules  as  acknowledgment  of 
debto  listed,  906 
Interest,   see   Acknowledgment   and 
new  promise 


LIMITATION  OP  ACTIONS  —  con- 
tinued. 
Interest  coupons,  actions  on,  728 
Interpretation,  see  Construction  of 

statute 
Interruption  of  statute,  see  Suspen- 
sion or  interruption  of  statute 
Joint  debtors  — 

Acknowledgment  to  stop  running 

of  statute,  912 
Part  payments  by,  937-939 
Joint  parties,  bar  of  one  as  affect- 
ing other,  978 
Judgments  — 
Absence  of  judgment  debtor  from 

state,  845 
Actions  based  on  judgments,  720- 

723 
Actions  on  foreign  judgments,  722 
Commencement       of      limitation 

against,  802 
Foreign  judgments  as  affected  by 

limitation  laws,  681 
Law  governing  actions  on  foreign 

judgments,  702 
Part     payment    as    interrupting 

statute,  925 
Presumption    of    extinguishment, 
722 
Judicial  attitude  towards  statute,  668 
King  as  affected  by  statute,  967 
Labor,  commencement  of  limitation, 

797 
Landlord  and  tenant,  limitation  of 

action  for  rent,  714 
Language,  effect  of  change,  686 
Legacies  — 

Limitation  of  action  for  recovery, 

707-708 
Obligation   created   by   accepting 
l^acy,  729 
Legal    proceedings    as    suspending 

statute,  870-876 
Legislative  modification   of  statute, 

see  Amendment  of  statute 
Lengfthening  statutory  period,  672 
Lex  fori,  697-704 
Lex  loci  contractus,  697-704 
Libel  and  slander,  limitation  of  ac- 
tions, 734 
Liberality  of  construction,  see  Con- 
struction of  statute 
Liens  — 
Bar  of  debt  as  affecting  lien,  94&- 
951 
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LIMITATION  OF  ACTIONS  —  con- 
tinued. 
Liens  —  continued. 
Junior  lienholder  as  protected  by 

statute,  963 
Running  of  statute  against,  751 
Malicious  prosecutioui  limitation  of 

actions,  734,  803 
Mandamus,    limitation    proceeding, 

732 
Married  women  — 

Coverture   as   suspending   opera- 
tion of  statute,  847 
Husband's  right  to  plead  statute 

as  against  wife,  964-965 
Implied  exceptions   in  favor  of, 

690 
Removal  of  common-law  disabili- 
ties, 849 
Right    to    plead    statute    against 

husband,  964-965 
Running   of   statute    as   between 
husband  and  wife,  983 
Medium  of  part  payments,  928 
Mental  incapacity,  see  Insanity 
Meritorious  defense,  668 
Mining  operations,  commencement  of 

limitation,  791 
Mistake  — 

Commencement  of  limitation  peri- 
od as  affected  by  mistake,  758 
Limitation  laws  as  preventing  mis- 
take, 671 
Modification  of  statute,  see  Amend- 
ment of  statute 
Monopolies,    period    of    limitation 

under  anti-trust  act,  705 
Moral  obligation  to  pay  barred  debt, 

890--891 
Mortgages  — 

Absence  of  mortgagor  from  state, 

846 
Acceleration    clause    as    affecting 

limitation  period,  793 
Assumption  by  grantee,  effect  as 

new  promise,  916 
Bar  of  debt  as  affecting  mortgage, 

949-951 
Foreclosure  action,  719-720 
Foreclosure,    running    of    statute 

against,  792 
Impairment   of  security,   accrual 

of  cause  of  action,  750 
Interest,  payment  as  acknowledg- 
ment of  debt,  934 
Mortgagee's  right  to  plead  statute 
in  action  against  mortgagor,  963 


LIMITATION  OF  ACTIONS  —  con- 
tinued. 
Mortgages  —  continued. 

Part  payment  by  grantee  assum- 
ing mortgage  debt,  944 

Revival  by  promise  to  pay  debt 
secured,  915 
Municipal  corporations  — 

Bar  of  statute  against  municipali- 
ties, 972-974 

Promise  to   pay   as  interrupting 
statute,  920 

Right  to  plead  statute,  957 
Negligence  actions  — 

Amendment  of  pleadings,  820 

Commencement  of  limitation  peri- 
od, 765 
New  trial,  986 
Nonclaim,  statutes  of,  665 
Nonresidents  (see  also  Absence  from 
state)  — 

Exclusion  from  benefits  of  limita- 
tion laws,  682 

Implied  exceptions   in   favor  of, 
690-691 

Party  out  of  state  when  cause  of 
action  arises,  692-693 

Right  to  plead  statute,  953 

Running  of  statute  against,  983 
Nonsuit  as  affecting  running  of  stat- 
ute, 812 
Nuisances  — 

Continuing    nuisances,    equitable 
remedy,  744 

Limitation  of  action  for,  716 

Running  of  statute  against,  787 
Operation  and  effect  (see  also  Per- 
sons subject  to  bar)  — 

Bar  of  security  as  affecting  debt, 
951 

Cause  of  action  or  remedy  affect- 
ed, 947 

Collateral  securitv  as  affected  by 
bar  of  debt,  948 

Confiict  of  laws,  947 

Extraterritorial  operation  of  stat- 
ute, 947-953 

Form   of   action   as   determining 
limitation,  951 

Liens  as  affected  by  bar  of  debt, 
948-951 

Mortgage  as   affected  by  bar  of 
debt,  949-951 

Pledge  as  affected  by  bar  of  debt, 
948 

Principal  and  surety,  966 
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LIMITATION  OF  ACTIONS  —  con- 
tinued. 
Public    officers,    commencement    of 

limitation  of  actions  against,  807 
Public  policy  as  basis  of  limitation 

laws,  669-670 
Quieting  title,  limitation  of  action, 

715 
Quo   warranto,   limitation   proceed- 
ing, 732 
Real  property  — 

Action  for  injuries,  commence- 
ment of  limitation  generally, 
785 

Flooding,  789-791 

Limitation  of  actions  affecting, 
712-719 

Nuisances,  787 

Recovery  of  land  sold  by  executor, 
718 

Suits  in  equity   affecting  realty, 
743 
Reasonableness  of  limitation  period, 

676-680 
Reasons  for  upholding  validity  of 

statutes,  671 
Receipts,  actions  on,  728 
Receivers,  running  of  statute  against, 

979 
Record  of  writing   as  constructive 

notice  of  fraud,  860 
Remainders,     running     of     statute 

against  remainder,  982 
Remedy  as  extinguished  by  limita- 
tion laws,  666 
Renewal   notes  as  new  promise  to 

pay  debt,  907 
Rent,  limitation  of  action  to  recover, 

714 
Repeal  of  statute,  673 
Repose  as  theory  of  limitation  laws, 

664 
Re(|ucst  not  to  sue  as  waiver  of  stat- 
ute, 883 
Residence,  see  Absence  from  state 
Residents,  see  Conflict  of  laws 
Retrospective  operation  of  statute, 

682-684 
Reversions,     running      of     statute 

a<?aiiist  reversioner,  982 
Revival  of  cause  of  action  (see  also 
Acknowledgment  and  new  prom- 
ise;  Part  payment)  — 

Rlatutory  revival,  674 
Ri^lit  not  extinguished,  666 


LIMITATION  OF  ACTIONS  -  co9^ 
tinned. 
Running  of  statute  (see  also  Ae- 
knowledgment  and  new  prom- 
ise; Amendment  of  pleadings; 
Commencement  of  proceedings; 
Part  payment;  Persons  protect- 
ed; Suspension  or  interruption 
of  statute)  — 

Accounts,  804 

Accrual  of  cause  of  action  as  com- 
mencement of  period,  748 

Agent's  liability  to  principal,  799 

Attorneys  at  law,  actions  for  neg- 
ligence or  misconduct,  766 

Bailmente,  800 

Bills  and  notes,  769-776 

Breach  of  contract,  759-763 

Broker's  liability  to  principal,  799 

Commencement  of  period  gener- 
ally, 748 

Conditions  precedent  to  accmal  of 
right,  755 

Contracts  generally,  759-763 

Corporate  matters,  776-781 

Cotenants,  808 

Demand  as  essential,  756-758 

Dower  right,  action  against  dis- 
seisor, 750 

Equitable  suits,  758 

Factor's  liability  to  principal,  799 

False  imprisonment)  803 

Fidelity  bonds,  781-785 

Gaming,  claim  for  money  lost,  750 

Guaranty,  784 

Heir  suing  on  ancestor's  cause  of 
action,  976 

Indemnity  contracts,  781-786 

Injuries   to   real   property,   785- 
792 

Judgments,  802 

Lien  on  real  property,  761 

Malicious  prosecution,  803 

Married  women,  848 

Maturity  of  debt  as  accrual  of 
cause  of  action,  749 

Mining  operations,  791 

Mistake,  effect,  758 

Money  collected  by  attorney,  768 

Mortgages,  792-794 

Mutual  accounts,  804 

Notes,  769-776 

Partnership  matters,  805 

Payment  out  of  particular  fund. 
763 
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LIMITATION  OF  ACTIONS  —  con- 
tinted, 

Bunning  of  statute  —  continited. 
Person  capable  of  suing  or  being 

sued,  751 
Principal  and  surety,  claims  inter 

se,  783 
Promise  to  pay  when  able,  and  the 

like,  762 
Promissory  notes,  769-776 
Public    officers,    actions    against, 

807 
Real  property,  injuries  to,  785- 

792 
Seduction,  808 

Services  rendered  by  plaintiff,  767 
Specific  performance,  758 
Stockholder's     right     of     action 

against  directors,  750 
Tenants  in  common,  808 
Time  computed  from  act  or  event, 

753-755 
Time  reckoned  from  day  or  date, 

752 
Tort  actions,  763-766 
Trusts,  794-797 
Work,  labor  and  services,  797 

Sales,  fraudulent  vendee  as  protect- 
ed by  limitation,  867 

Saving  clauses,  construction,  687 

Sealed  instruments,  actions  on,  724- 
725 

Security  barred  as  affecting  debt,  951 

Seduction,  commencement  of  limita- 
tion, 808 

Service  of  process  as  commencement 
of  action,  811 

Services,   commencement  of  limita- 
tion, 797 

Set-off  and  counterclaim  as  subject 
to  limitation,  746-747 

Settlement,   offer   as   new   promise, 
902-904 

Shortening  period  of  limitation,  672, 

.  676 

Short  statutes  of  limitation,  665 

Silence  — 
Estoppel  to  plead  statute,  884 
Fraudulent  concealment,  861 

Special    statutory    proceedings    as 
within  statute,  689 

Specific  performance  — 

Commencement  of  statutory  peri- 
od, 758 
Statute  as  applicable,  743 


LIMITATION  OF  ACTIONS  —  eon- 
tintted. 
State  — 

Bar  of  statute  against  state,  970- 
972 

Reasonableness  of  limitation  peri- 
od in  government  cases,  680 

Right  to  plead  statute,  956 
Statutory  liabilities,  period  of  limi- 
tation, 704 
Stay   of  execution  as  interrupting 

statute,  875 
Stockholders  — 

Action  to  enforce  liability  for  cor- 
porate debts,  705 

Limitation  as  to  liability  for  cor- 
porate debts,  777-779 

Unpaid  stock  subscriptions,  77^ 
780 
Subrogation,  see  Suspension  or  in- 
terruption of  statute 
Sureties,  claim  against  principal  or 

cosureties,  783 
Surety    as    affected    by    principal's 

concealment,  866 
Suspending  operation  of  statute,  673 
Suspension  or  interruption  of  stat- 
ute (see  also  Acknowledgment 
and  new  promise;  Amendment 
of  pleadings ;  Commencement  of 
proceedings;  Disability  of  par- 
ty; Part  pajmient)  — 

Absence  from  state,  835-847 

Appeals,  876 

Bankruptcy  proceedings,  874 

"Beyond  the  seas,"  833-836 

Bringing  action,  809 

Burden  of  proof,  1004 

Coverture,  847-850 

Death,  850-852 

Exceptions,  827-830 

Exceptions  created  by  court,  828- 
830 

Fraud    and    fraudulent    conceal- 
ment, 852-867 

Ignorance  of  rights,  831-833 

Infancy,  867-870 

Injunction    against   bringing   no- 
tion, 872 

Insanity,  876-879 

Insolvency  proceedings,  874 

Intervening  disability,  878 

Legal  proceedings,  870-876 

Mental  incapacity,  876-879 

Removal  of  incapacity,  879 

Stay  of  execution,  875 
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LIS  PENDENS  —  continued. 

Origin  of  doctrine,  1011 

Pendente  lite  purchasers,  1027 

Personalty  as  affected  by  doctrine, 
1021-1024 

Persons  affected  — 

Holders  of  unrecorded  deeds  and 

incumbrances,  1030 
Interest  acquired  before  litigation, 

1028 
Pendente  lite  purchasers  general- 
ly, 1027 
Possession  of  pendente  lite  pur- 
chaser in  pending  suit,  1031 
Purchase  at  judicial  sales,  1031 

Property  affected  — 
Choses  in  action,  1022 
Commercial  paper,  1022 
Personal  property,  1021 
Real  property,  1021 

Public  policy  as  basis  of  doctrine, 
!      1012 

Purchasers  at  judicial  sales  as  .af- 
fected by  doctrine,  1031 

Real  property  as  affected  by  doc- 
trine, 1021 

Remedies  against  pendente  lite  pur- 
chaser, 1032 

Rule  of  strict  construction,  1013 

Specific  performance,  application  of 
doctrine,  1025 

Statutory  doctrine,  see  Modem  stat- 
utes 

Termination  of  lis  pendens,  1039 

Territorial    operation    of    doctrine, 
1015 

Writ  of  error,  effect,  1040 

UVERT  STABIiE  KEEPERS  — 

Bailments,   livery  stable  keeper   as 
bailee  for  hire,  1051 

Chattel  mortgage  as  prior  to  livery- 
man's lien,  1050 

Control,  see  Regulation  and  control 

Courts,  see  Regulation  and  control 

Definition,  1045 

Execution,  levy  as  destroying  lien, 
1049 

Exempt  property  as  subject  to  lien, 
1048 

Injuries  to  patrons,  1053 

Liabilities,  see  Rights  and  liabilities 

Lien  — 

Common -law  doctrine,  1046 
Exempt   property   as   subject   to 
Uen,  1048 


LIVERY     STABLE    KEEPERS  — 
continued. 
Lien  —  continued. 

Levy   by   liveryman   as   affecting 

Hen,  1049 
Loss  of  lien,  1049 
Possession  under  agreement  with 

owner  as  essential,  1049 
Priority    over    chattel    mortgage, 

1050 
Statutory  lien,  1048 
Negligence  of  driver  or  employee, 

1055 
Nuisances,  livery  stable  as  nuisance 

per  se,  1059 
Regulation  and  control  — 

Delegation  of  control  to  property 

owners,  1060 
Judicial  control,  1057 
Livery  stable  as  nuisance  per  se, 

1059 
Municipal  control,  1059 
Rights  and  liabilities  — 
Acts  of  person  hiring,  1057 
Bailee  for  hire,  1051 
injuries  to  patrons,  1053 
Liability  of  person  hiring,  1056 
Negligence,  1051-1053 
Negligence  of  driver  or  employee, 

1055 
Sunday  contracts,  1056 
Warranty  as  to  character  of  horse, 
1054 
Sunday  contracts,  validity,  1056 
Warranty  as  to  character  of  horse, 
1054 

IiOGS  AND  TIMBER  — 

Actions  — 

Remedies  for  cutting  timber,  1106 
Roplevin  for  trees  cut,  1106,  1113 
Trespass  for  cutting  timber,  1106 
Value  of  timber  removed,  1111 
Act  of  God,  liability  of  boom  com- 
pany, 1149 
Adjoining  owners,  boundary  trees, 

1104 
Booms  — 

Construction  in  boundary  rivers, 

1155 
Extraordinary   flood,   liability   of 

boom  company,  1149 
Governmental       authority       over 
booms,  1154 
1  Lien  for  booming,  1150 
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LOGS  AND  TIMBER  —  eontinued. 
Booms  —  continued. 
Necessity  for  booming  facilities, 

1146 
Nuisances,  effect  of  statutory  an- 

thorization,  1152 
Regulation,  1154 
Rights    and    liabilities    of    boom 

companies  generally,  1147 
Tolls  for  booming,  1150 
Use  in  floating  logs,  1146 
Boundary    rivers,    construction    of 

booms  in,  1155 
Boundary  trees,  rights  of  adjoining 

owners,  1104 
Bridges    interfering    with    floating 

logs,  1143 
Caveat  emptor,  grant  of  timber,  1077 
Contractors'  liens,  1118 
Contracts  — 
Floating  logs  as  affected  by  con- 
tract, 1141 
Statute  of  frauds  as  applicable  to 
contracts  for  timber,  1068-1071 
Conveyances,  see  Grants  of  timber 
Cotenancy,  partition,  1103 
Cutting  timber  (see  also  Grants  of 
timber;  Licenses  to  cut)  —  ' 
Damages,  1107 

Remedies    for   wrongful    cutting, 
1106 
Damages  — 
Destruction  of  ornamental  or  fruit 

trees,  1109 
Destruction  of  timber  generally, 

1107 
Injury  to  riparian  owner  by  float- 
ing log^,  1155 
Injury  to  trees  on  highway,  1111 
Proof    of    damage    to    riparian 

owner,  1158 
Punitive  damages  for  destroying 
trees,  1110 
Dams  — 
Passage  for  floating  logs,  1140 
Prescriptive  right  to  build,  1142 
Right  of  riparian  owners  to  con- 
struct, 1139 
Deeds,  see  Grants  of  timber 
Definitions  — 
Logs,  1065 
Lumber,  1066 
Timber,  1065 
Destruction  of  timber,  damages,  1107 
Drifting  logs,  ownership,  1134 
Excepting  timber  in  conveyance  of 
land,  1091-1094 


LOGS  AND  TIMBER  —  continued. 
Floating  logs  — 

Banks  of  stream,  use  by  loggers, 
1135 

Booms,  1146-1156 

Bridges  as  obstruction,  1143 

Charges     for     use     of     private 
streams,  1132 

Compensation  for  rights  in  navi- 
gable streams,  1130 

Duration  of  use,  1127 

Floatable  streams,  1120 

Forcing    way    past    obstructions, 
1144 

Injunction  against  improper  use 
of  stream,  1163-1166 

Injury  to  riparian  owner,  1155 

Legislative    control    of    streams, 
1129 

Navigable  and  floatable  streams, 
1120 

Negligence,  1157 

Ownership  of  stranded  or  drifting 
logs,  1134 

Prescriptive  right,  1127 

Private  streams,  1132 

Profitable   use  of  stream   as   de- 
termining character,  1126 

Proof   of   floatable   character   of 
stream,  1123 

Right  as   affected  by  statute  or 
contract,  1141 

Rules  governing  floating  of  logs, 
1133 

Rules  governing  use  of  streams, 
1128-1139 
Fruit  trees,  damages  for  destruction, 

1109 
Governmental  authority  for  booms, 

1154 
Grants  of  timber  — 

Breach  of  contract,  1101 

Caveat  emptor,  1077 

Defect  in  vendor's  title  to  land, 
1097 

Extension   of   time  for  removal, 
1090 

Fee  simple  estates,  1080-1091 

Lien  for  purchase  money,  1100 

Priorities,  1078 

Reasonable  time  for  removal,  1082, 
1088 

Recording  acts  as  applicable,  1076 

Removal,  limitation  of  right.  1082 

Reservation  of  timber  in  convey- 
ance of  land,  1091-1094 

Sale  of  designated  trees,  1095 


V26H 


INDEX 


LOGS  AND  TIMBER  —  continued. 
Grants  of  timber  —  continued. 

Scope  and  effeet  of  conveyance, 
1094 

Terminable  estates,   1080-1091 

Termination  of  right  on  expira- 
tion of  time  for  removal,  1085 

Title  after  expiration  of  time  for 
removal,  1084 

Title  to  tiees  cut  but  not  removed 
before  expiration  of  time,  1087 

Uncertainty  of  contract,  1100 

Vendee's  rights  after  expiration 
of  time  for  removal,  1084 

Warranty  of  title,  1077 

Writing  as  necessary,  1076 
Highways,   damages  for  injury  to 

trees  on,  1111 
Injunction  against  improper  use  of 

stream,  1163-1166 
Laborers'  liens,  1118 
License  to  enter  on  land  and  cut 

timber,  1072-1076,  1080 
Liens  — 

Boomage,  1150 

Constitutionality  of  lien  laws,  1117 

Contractors'  liens,  1118 

Hire  of  teams,  1119 

Laborers'  liens,  1118 

Loggers'  liens,  1115 

Mill  men's  liens,  1115 

Purchase  money  of  timber  sold, 
1100 

Scope  of  lien  laws,  1118 

Services  giving  rise  to  lien,  1119 
Life  estates,  rights  of  life  teq^t  in 

timber,  1103 
Loggers'  liens,  1115 
Logging,  see  Floatiog  logs;  Liens 
Logs  (see  also  Floating  logs)  — 

Confusion  of  goods  in  logs,  1114 

Ownership  of  stranded  or  drifting 
logs,  1134 

Sale  of  logs,  1098 
Lumber  — 

Confusion    of   goods   in    lumber, 
1114 

Lien  for  purchase  money,  1100 

Sale  of  lumber,  1098 
Mill  men's  liens,  1115 
Mortgages,  rights  of  mortgagee  in 

timber,  1103 
Negligence  in  floating  logs,  1157 
Nuisances,  booms,  1152 
Obstruction  of  streams,  1139 
Ornamental  trees,  damages  for  de- 
struction, 1109 


LOGS  AND  TIMBER  —  continued. 
Partition  between  joint  owners,  1103 
Prescriptive  right  to  float  logs,  1127 
Public  lands,  right  to  cut  timber  on, 

1097 
Real  property  — 

Inheritable  character  of  estate  in 

timber,  1072 
License  to  enter  on  land -and  cut 

timber,  1072-1076 
Statute  of  frauds  as  apphcable  to 
contracts  for  timber,  1068-1071 
Trees  as  part  of  freehold,  1066- 
1068 
Replevin  for  trees  cut,  1113 
Reservation  of  timber  in  conveyance 

of  land,  1091-1094 
Riparian   owner's  right  to  natural 

flow  of  water,  1137 
Sales  (see  also  Grants  of  timber)  — 

Logs  and  lumber,  1098 
Separation   of   ownership   of   trees 
from  land,  see  Grants  of  Timber 
Statute  of  frauds,  applicability  of 

contracts  for  timber,  1068-1071 
Stranded  logs,  ownership,  1334 
Taxation  of  timber,  1166 
Transportation  of  logs  by  water,  see 

Floating  logs 
Trees  — 
Character  as  real  property,  1066- 

1068 
Cutting  trees  regulated,  1167 
Planting     trees,     encouragement, 
1167 
Trees  near  boundary,  1105 
Warranty  of  title  to  timber,  1077 
Waters  (see  also  Booms;  Dams)  — 
Banks  used  in  floating  logs,  1135 
Compensation  for  rights  in  navi- 
gable streams,  1130 
Damages    for    improper    use    of 

stream,  1155-1163 
Dams  built  by  riparian   owners, 

1139 
Floatable  streams,  1120 
Injunction  against  improper  use 

of  stream,  1163-1166 
Legislative  control,  1129 
Navigable  streams,  1120 
Obstruction  of  streams,  1139 
Prescriptive   right  to   float   logs, 

1127 
Private  streams,  charges  for  use, 

1132 
Profitable  use  for  floating  logs 
determining  character,  1126 
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LOGS  AND  TniBER —continued 
Waters  —  continued. 
Proof  of  floatable  character,  1123 
Remedies   for  improper   use   of 

stream,  1155 
Riparian  owner's  right  to  natural 

flow,  1137 
Roles  governing  nse  of  streams  for 
logging,  1128-1139 

LOST  PAPERS  AND  BEOORDS  — 

Acceptor's  liability  on  lost  instru- 
ments, 1187 

Actions,  see  Reeoyery  on  lost  in- 
struments 

Antenuptial  agreements,  reeovery  oui 
1178 

Bills  and  notes  — 
Mere  evidence  of  debt,  1109 
Recovery  on  lost  negotiable  in- 
struments, 1181,  1184 

Bonds,  recovery  on,  1180 

Certificate  of  deposit,  recovery  oui 
1182 

Checks,  recovery  on.  1182 

Constitutionality   of   statutes    pro- 
viding for  restoration,  1173 

Deeds  — 
Bill  to  restore  lost  deed,  1171 
Delivery,  burden  of  proof,  1172 
Re-execution  of  lost  deed,  1171 
Title  of  grantee  as  affected  by  loss 
of  deed,  1179 

Destroyed  instruments,  leoovery  on, 
1177 

Drawer's  liability  on  lost  instrument, 
1187 

Equity  — 
Actions  on  lost  instruments,  1189 
Jurisdiction  to  restore  lost  papers, 

1170  • 

Recovery  on  lost  instruments,  1183 

Evidence  — 
Admissibility  in  actions  on  lost 

instruments,  1196-1197 
Parol  evidence  of  judicial  records, 

1175 
Substitution  of  judicial  records, 
1175 

Fire    insurance,    reeoveiy    on    lost 
policy,  1178 

Form  of  action  on  lost  instrument, 
1195 

Indemnity  on  liability  against  lost 
instrument,  1191-1193 

Indorscr's  liability  on   lost   instru- 
ment, 1187  • 


LOST  PAPERS  AND  RECORDS  — 

continued. 
Judicial  records  — 

Application  to  court  for  substitu- 
tion, 1174 

Evidence  neeessary  to  substitute, 
1176 

Parol  evidence,  1176 

Substitution  by  order  of  court, 
1173 
Marriage    eontracts,    recovery    on, 

1178 
Memoranda,  recovery  on,  1178 
Negotiable  instruments,  see  Bills  and 

notes 
Parol  evidence  of  judicial  records, 

1176 
Pleading  — 

Actions  on  lost  instruments,  1199- 
1196 

Proceeding  to  restore  lost  instru- 
ment, 1171 
Records,  see  Judicial  records 
Recovery  on  lost  instruments  — 

Acceptor's  liability,  1187 

Antenuptial  agreements,  1178 

Bills  and  not^  1181 

Bonds,  1180 

Certificates  of  deposit,  1182 

Checks,  1182 

Deeds,  1179 

Destroyed  instruments,  1177 

Drawer's  liabiUty,  1187 

Equitable  relief,  1183 

Equity  jurisdiction,  1189 

Evidence,  1196-1197 

Fire  insurance  policies,  1178 

Form  of  action,  1195 

Indemnity,  1191 

Indorscr's  liability,  1187 

Instances  of  relief,  1178-1190 

Instruments  subject  to  recovery, 
1185 

Marriage  contracts,  1178 

Memoranda,  1178 

Negotiable  instruments,  1184 

Non-neg%tiable    bills    and    notes, 
1181 

Persons  entitled  to  relief,  1190 

Pleading,  1193-1196 

Profert  as  affecting  right,  1178 

Remedy   and   right   impaired   by 
loss,  1176-1177 

Rights  of  parties,  1100-1193 

Sale  contracts,  1178 

Savings  bank  books,  1182 
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